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THE CASE OF DRED SCOTT.
OPINION OF MR. JUSTICE CURTIS,

DELIVERED

Iu the Supreme Court of the United Stales, al
Washington, March 7, 1861,

DRED 8COTT vs. J. F. K, SANDFORD,

{coxcLupED.]

Again, the Conatitution confers on Congress
power to regulate commerce with foreign na-
tions, Under this, Conpgress passed an act on
't!le 22d of December, 1807, nnlimited in dura-
ticn, laying an embargo on all ships and vessels
in the ports or withiu the limite and juriadiction
of the United Statez. No law of the United
Btates ever pressed so soverely upon particular
Btatea, Though the constitutionslity of the law
was contested with an earnestness and zeal pro-

ortioned to the ruinous effects which were felt
tom it, and though, as Mr, Chief Justice Mar.
shall has said, (9 Whea,, 192,) “a want of acate-
ness in discovering objectiona to a measure to
which they felt the most deep-rooted hoatility
will not ba imputed to those who were arrayed
in opgoailion to this,” I am not aware that the
fact that it prohibited the use of a particular
species of property, belonging almost exclusive-
1y to citizens of a few Stales, aud this indefi.
nitely, was ever supposed to show that it was un.
constitutional, Something much more strin-
izen!, as a ground of legal judgment, was re-

ied on—that the power to regulate commerce
did not include the power to aunihilate com-
merce,”

But the decision was, that under the power
to regulate commerce, the power of Congress
over the subject was reatricted only by those
exceptions aud limitations contained in the
Constitation; and as neither the clause in ques-
tion, which was a general grant of power to reg-

upon which wmunicipal legislation becomesn

necessary when Blavery is intraduced. .
. ls it conceivable that the Coustitution has
. conferred the right on overy citizen to become
! & reaident on tho territory of the United States

with his slaves, and there to hold them nasuch,
but .hl.lﬂ neither made nor provided for any
wunicipal regulations which are easential to the
existence of Slavery?

Ta it not more rational to conclude that they
who framed and adopted the Constitution were
aware that persous hold to service under the
laws of o State, are property only to the extent
aud under the conditions fixed by those laws;
that they must cense to be availablo as proper-
ty whon their owners voluntarily place them
permanently within another jurisdiction, where
no municipal laws on tho subject of Blavery
exist; and that, being aware of these princi-
ples, and having said nothing to interfere with
or displace them, or to compel Congress to leg-
islato in any particular manner on the subject,
and having empowered Congress to make all
uneedful rules and regulations respecting tho
torritory of the United States, it was their in-
tention to leave to the discrotion of Congresa
what regulationa, if any, should be made con-
corning Slavery therein? Moreover, if the right
oxists, what ave its limits, and what are its con-
ditiona ?  If citizens of the United States have
the right to take their elaves to n Territory,
nnd hold them there as slaves, without regard
to tho iawa of the Territory, I suppose this
right is not to bo restricted to the citizens of
slaveholding States. A cilizen of a State which
does not tolerate Slavery can bardly be denied
the power of doing the same thing. And what
law of Slavery does either take with him to the
Territory? If it be said to be those lawa re-
specting Slavery which existed in the particu-
lar State from which ench alave last came, what
an anamoly is this! Where else can we find,
under the faw of any civilized country, the pow-
er to introduce, and permunently continue, di-
versa systems of foreign municipal law, for
holding persons in Stavery? T say, not merely

ulate commerce, nor any other clause of the
Constitution, imposed any restriction as to the
duration of an embargo, an unlimited prohibi-
tion of the uze of the shipping of the country
was within the power of Congress,

Ou this subject, Mr., Justice Daniel, speaking
for the court, in the case of the United Stutes
s, Marigotd, (9 How,, 560,) says:

# Congress ore, by the Constitution, veated
with the power to regulate commerco with for-
eign notions ; and however, at periods of high
excitement, an aniication of the terms ‘to reg-
ulate commerce,
lute prohibition, may have been queationed,

et, since the paesnge of the embargo and non-
fatercourae lawa, and the vepeated judicial sanc.
tions these statutes have received, it can scatce-
1y at thia day bo open to doubt, that every sub-
ject falling legitimately within the aphere of
commercial regulation may bo partially or
wholly excluded, when either meaguro shall be
demanded by the safety or the important inter
osts of the entire nation. The power once con-
ceded, it may operate on any aud overy subject
of commerca to which the legislative discretion
may apply it.”

1f power to regulate commerco extends to an
indefinite prohibition of the uge of all vessels
belonging to citizens of the soreral States—may
operate, without exception, upon évor subjeci
of commerce to which the legislative discretion
may apply it—upon what gronands can I eay,
that power to make all needfal rules and regu-
lations respecting the territory of the United
States is subject to no exception of the allow-
ance or probibition of Slavery therein?

While the regulalion is one * respecting the
territory #~—whils it is, in the judgment o Con-

ress, a needful regulation,” and is tbus
completely within the words of the grant—while
no other clause of the Constitution can be
shown, which requires the ingertion of an ex-
ception respeoting Slavery ; and while the prac-
tical construction for o period of upwards of
fifty yeara forbid such an exception, it would,
in my opiuion, violate every sound rule of
interpretation to force that exception into
the Constitution upon the atrength of abatract
political reasoning, which, we are bound
to believe, the people of the United States
thought insufficient to induce them to limit the
power of Congress, hecauso what they have
gaid containa no such limitatien.

Bofore I proceed further to notice some other
grounde of supposed objection to this power of
Congreae, I desite to say that if it were not for
my auxiety to insist upon what I deem a cor-
rect exposition of the Coustitution, if 1 looked
only to the purposes of the arguwent, the sonrce
of the power of Congeess, assisted in the opin-
jon of the majority of the court, would answer
those purposes equally well, For they admit
that Congress hna power to organize and gov-
ern the Territoriea uutil they arrive at a suita:
ble condition for admission to the Unionj they
admit, also, that the kind of Government whic
ahall thus exist should be regulated by the con-
dition and wanta of each Territory, and that it
is necessarily committed to the discretion of
Congress o enact such laws for that purpose
s that discretion may dictate, and no limit to
that discretion has heen shown or ever suggest-
ed, save those positive prohibitions to legislato
which are found in the Cnnstitution,

I coufess myself unable to perceive any dif:
ference whatever between my own opinion of
the general extent of the power of Congress
and the opinion of the majorily of the court,
gave that I conaider it derivablo from the ex-

ress language of tho Constitution, while they
%old it to be silently implied from the power to
acquire territory. Looking at the power of
Congress over the Territories as of tho extent
just described, what pogitive prohibition exists
in the Constitution, which restrained Congress
feom enscting a law in 1820 to prohibit Sluvery
north of 36 degrees 30 minutes?

The only one suggested is that change in
the fifth article of the amendments of the Con-
stitation, which declares that no person. shall
he deprived of his life, liberty, or property, with-
out due process of law, I will now proceed to
examine the queation whether this clauso is
eutitled to the etfect thus attributed toit, Itis
necessary, firat, to have a clear view of the na-
tare and incidents of that particular spacies of
property which is now in question;

Slavery, being contrary to untural right, is
created only by wunicipal law, Thig is not only
plain in iteelf, aud agreed by all writora on the
subject, bu ia ioferable from the Constitution
itself, and has been explicitly declared by thia
court. The Constitution refers to slaves as
# persocs held to servico in one State, under
the laws thereof.” Nothing can moro cleaily
describe a stalus created by municipal law, In
Prigg vs. Pennsjlvania, (10 Pet, 011,) this
court, anid, * The state of Slavery is decmed to
be a mere municipal regulation, founded on
and limited to the range of territorfal lawa,”
In Raukin vs. Lydia, (2 Marsh,, 12, 470,) the

_ Bupreme Court of Appeals of Kentucky said :
4 8lavery ia sauctioned by the lawa of this State,
and the Tight to hold them under our municipal
:egulaﬁons is nnqnestionuble. But we view
this a8 & right existing by positive law of a mu-
nicipal character, without loundation in the
law of nature or the unwritten common law.”
T am not acquainted with any case or writer

uestioning the correctness of this doctrine,

ee alao 1 Barge Col. and For. Liaws, 738—741,

whero the authoritica aro collected,

The status of Slavery is not necuesarily al-
wsys attended with the eame powers on the
part of the master. The master is subject to.
the supremo powcr of the State, whose will con-
trols hia action towards his slave, and this con-
trol must be defined andl regulated by the mu-
nicipal law. In one State, aa gt gne period of
the Ruman law. it may put the life of tho elave
into tho hand of the master; others, as those of
the United States which tolerute Blavery, may
treat the slave as a person, when the master
takes his life. While in others, the law may
recognise & right of the elave to be protected
from oruel treatment, In other words, the
slatua of Blavery embraces every condition,
1rom tnat in whioh the sliave is kuown to the
law eimply a3 a chattel, with no civil rights, to
that i which he is recognised as a person for

all purposes, enve the compulsory power of di-

rectiug aud receiving the fruita of his labor.

Which of these conditions shall attend the stafus

of Slavery, must depend on the municipal law

which creates and upholds it.

And pot only must the stalus of Slavery be
created aud measured by municipal law, but
the rights, powers, and obligations, which grow
out of that sfafus, must bo defined, protected,

and enforced, by such laws, The lability of

the master for the torts and crimes of his sfave,
and of third peraons for assaulting or i"l“ring'
or harboring or kidnapping him, the forms and

be a witness,
have existed
yery has been tolerated,

such as would embrace abso- |

to introduce, but permanently to continue these
annmalisa. Kar tha offanring of the female
mnust be governed by the foreign municipal
laws to which tho miother was subject; and
when any slavo fa sold, there must pass with

bim, by & species of subrogation, and as a kind

of unknown jus in re, the foreign municipal’
1aws which constituted, regulated,and preserved
tho slatus of the slave before his exportation,
Whatever thaoretical importance may be now
supposed to belong to the mnintenance of puch
o right, I feel a perfect counviction that it would,

' if ever tried, prove to be as impracticable in
fact, ag it ig, in my judgment, monstrous in
theory.

I consider the assumption which lics at the
basis of this theory to be unsound; not in its
just senee, and when properly understood, but
in the asense which has rjeen attached to it.
Tha!, nssumption ig, that the territory ceded by
Franco was acquired for the equal benefit of
all the oitizens of the United States. I agree
to the poaition, But it was sequired for their
hanefit in collective, not their individual, capa.
cities, It was acquired for their benefit, as an
arganized politieal society, subsisting, as “the
people of the United States,” under the Con.
gtitation of the United States; to be adminis-
tered justly and impartinlly, and as nearly as
posaible for the equal henefit of every individ-
ual citizen, according to the beat judgment and
discretion of the Congress ; to whose power, 68
the Legislature of tho nativn which ncquircti it
the neople of the United Statea have committe
its administeation, Whatever individual claims
may be founded on local circumstances, or
sectional differences of condilion, cannot, in
my opinion, be recognised in this court, with-
out arrogating to the judicial branch of the
Government powers not committed to it; and
which, with all the unaffected respect I feel
for it, when ncting in its proper sphere, I do
not think it fitted to wield,

Nor, in my judgment, will the position, that
a prohibition to bring slaves into & Territory
deprives any ono of his property without due
nraceas of law, hear examination,

It most be remembered that thia restriction
on the legislativa power is not peculiar to the
Constitution of tho United States; it was bor-
rowed from magaa charla; was brought to
America by our ancestora as part of their in-
horited Jiberties, and has existed in all the
States, usually in the very words of the great
charter. It existed in every political commu.
nity in America in 1787, when the Ordinance
prohibiting Slavery north and west of the Ohio
was passed,

And if a prohibition of Slavery in a Territory
in 1820 violated this principle of magna charta
the Ordinance of 1787 also violated it; and
what power bad, I do not say the Congress of
tha Confoderation alone, but the Legislature of
Virginia, or the Legislature of any or all the
States of the Confederacy, to consent to such a
violation? Tho people of tho 8tates had con-
ferred no such power. I think I may at least
any, i the Congress did then violate magna
ckarta by the Ordinance, no one discovered
that violation. Basides, if tho prohibition upon
all neraona, citizens o8 well ag others, to bring
slaves into'n Territory, and o declaration that
i€ brought they shall be free, deprives citizens
of their rroperly without due process of law,
what shall we say of the legialation of many of
the slaveholding States which havo enacted tho
same prohibition? As eacly as October, 1778,
a law was passed in Virginia, that, thereaﬁer,‘
no slave should he imported into thut Common- ‘

I'a different rule, tho law governs thoso casen,
‘ though it may, in_its terms, attowpt to include
| others, on which it cannot operate, In other
" words, this court cannot declare void an act of
" Congress which conatitutionnlly embraces some
! enses, though other cases, within ita terms, are
! beyond the control of Congress, or be ond the
reach of that particular law. If, t{erefore,
Congress had power to maks o law excluding
Slavery from this tem'tor{ while under the ex-
clusive power of the United States, the use of
the word “forever” does not invalidate the
| Yaw, 8o long as Congress has the exclusive
legislative power in the territory.

But it i3 further insisted that the treaty of
1803, between the United States and France,
by which this Territory was acquired, has so
reatrained the conatitutional powors of Congress,
that it cannot, by law, prohibit the introduction
of Slavery into that patt of this_territory north
and west of Missouri, and north of 36 deg. 30
min. north iatitude,

By s treaty with a foreign nation, the United
States may yet fully stipulate that the Congress
will or will not exerciae its legislative power in
some particular manner, on some patticular
subject. Such promiees, when made, should
be voluntarily kept, with the most scrupulons
good faith. But that a trealy with a foreign
nation can deprive the Congreas of any part of
tho legislative power conferred by tho people,
80 that it no longor can legislate as it was em-
powered by the Conatitution to do, I more than
doubt.

The powers of the Govornment do and must
remain unimpaired. The responsibility of the
Government to a foreign nation, for the exer.
oigo of thoso powers, i8 quite another matler.
That responsibility is to be met, and justified to
tho foreign nation, according to the require-
menta of the rules of public law, but never
upon the assumption that the United States had
parted with or restricted any power of acting
according to its own free will, governed solely
by its own appreoiation of its duty, .

The second section of the fourth article is,
#This Constitution, and the lawa of the United
States which shall be made in pursunnce there-
of, and all treaties made or which shall be made

under the authority of the United States, shall
be the supreme law of the land.” This has
made treaties part of our muuioipal law; but it
has not assigned to them any particular degreo
of nuthority, nor declared that lawa so enacted
shall be irrepenlable. Nosupremacy 18 assign-
ed to treatiea over acts of Congresa. That they
gre not perpetual, and must bo in some way re-
pealabie, aii Wil ngree.

If the President and the Senato alone possess
the power to repeal or modify o law found in a
treaty, inasmuch as they can change or abro-
gate one treaty only by making another incon-
sistent with the firat, the Government of the
United Statea could not act at all, to that effect,
without the consent of some foreign Government,
1 do not consider, I am not aware it has ever
boen considered, thatthe Constitution has placed |
our country in this helpless condition. The
action of Congress in repealing the treaties with '
France, by the act of July 7th, 1798, (1 Stats.
at Large, 678,) was in conformity with these
views, In the case of Taylor et al, vs. Morton,
(2 Cartis's Cir. Ct. R., 454,) I had occasion to
conaider this subject, and I adhere to the views

there expressed.

If, therefora, it were admitted that tho treaty
between the United States ard France did con-
tain nn express stipulation that the United
States would not exclude Slavery from so much
of the ceded territory as is now in question,
this cort could not declara that an actof Con-
gress excluding it was void by forco of thotrea-
ty. Whether or no a cage existed sufficient lo
justify a refusal to_execute such a stipulation,
would not be a judicial, but a political and leg-
islative question, wholly beyond the authority
of this court to try and determine. It would
belong to diplomacy and legislation, and not to
the administration of existing lawe, Such n stip-
ulation in a treaty, to legielate or not to legislate
in a particular way, has been repeatedly held
in this court to address itself to the political or
the legislative power, by whoso action thereon
this court is bound. (Foster vs. Nielson, 2 Pe.
tera, 314 ; Garcia vs. Lee, 12 Petere, 519.)

But, in my jodgment, this treaty contains
no stipulation in nny maunner affacting the no-
tion of the United States respecting the terri-
tory in question. Before examining the lan-
guago of the treaty, it is material to bear in
miud that tha part of tho ceded territory lying
vorth of 36 deg. 30 min,, and west ot the pres.
ent State of Missouri, was thon a wilderneas,
uninhabited eave by savages, whose possessory
title had not then been extinguished.

It is impossible for me to conceive on what

round Franca could have advanced a claim,
or could have desired to advance & claim, to re-
atrain the United States from msking any rules |
and regulations respecting this territory, which °
the United States might think fit to make; and
still less ean I conceive of any renson which
would have induced the United States to_yield
to such a claim. It was to be expected that
PFrance would desire to make the chauge of ov-
ereignty and jurisdiction as little burdensome
a8 possiblo to the then inhabitants of Louisiana,
and might well exhibit even an anxions solici-
tude to protect their property and persons, and
gacure to them and thoir posterily their religious
and political righta; and the United States, as
o just Government, might readily accede to all
proper stipulations respecting those who were
about to hava their allegianco transferred. But
what interest France could have in uninhabited

|pur.»mo thia inquiry further, becauso it clearly
_nppeara from the Ianguago of the articlo, and 1t
I hns boen decidod by this court, that the stipu-
Jation was tomporary, and ceased to huve an

offect when the then inhabitauts of the Torri
tory of Louisiana, in whose behalf the atipula.
tion was made, were incorporated into the
. Union,

Tn tho case of New Orlenns vs. De Armag e
‘al. 9 Potors, 223,) the question waa, whether
a tltle to property, which existed at the date of
the treaty, continued to be protected by the
treaty after the State of Jiouisiana was admitted
to the Union. Tho third article of the treaty
waa relied on, Mr. Ohiof Justice Marshall
said: “This article obviously contemplates two
objeota: one, that Louisiana shall be admitted
into the Union as soon as possible, on an cqual
footing with the other States; and the other,
that, till such admiesion, the iuhabitants of the |
ceded territory shall bo protected in the freo!
enjoyment of their liberty, property, and religion. 1
Had any one of these rights been violated while

these stipulations continued in force, the indi- -
vidual supposing himself to be injured might

have brought his case into this court, under the

twenty-filh section of the judicial act, But

this stipulation oensed to operate when Louisi-

ans became a member of the Union, and itsin.

habitanta wero ¢ admitted to the enjoyment of

i any

T have found it necessary to pass, to arrive ata

wealth by sen or by land ; and that every slave {crritory, which, in the language of the tren

who should he imported, should beeomt’; free. was to 'ly)'a lraust"erred i fm'gvelg and in fulleagt
A citizen of Virginia purchased in Maryland & ereigaty,’ to the United States, or how the
slave, who belonged to another citizen of Vir- United States could consent to allow a foreign
ginia, and removed with the slavo to Virginia. nation to interfore in its purely internal aflairs,
The slave sued for her freedom, and recovered jn which tlat foreign nation had no concern
it, as may be scen in Wilson vs, Tsabel, (5 whatever, ia difficult for me to conjecture, In

Coll's R, 425.) Bo nlso llunter vs. Hulsher,
(1 Leigh, 172,) and & similur law has been
recognised s valid in Macylaud, in Stewart vs.
Oaks, (6 Har, and Johu, 107.) I am not
aware that such laws, though they exist in
many States, were ever supposed to ba in con-
flict with the principle of magna charta incor-
porated into the State Conslitutions, It was
certainly undoratood by the Convention which
framed the Constitution, and ever since, that
under the power to regulate commerce, Con-
greas could prohibit (he importation of alaves;
and the exercise of the power was restrained
till 1808, A citizen of the United Srater owns
glavea in Cuba, and bring3 them to the United
States, where they nre set free by tho legislation
of Congress. Does this legislation deprive him
of his property without dus process of law? If
30, what becomes of the laws prohibiting the
slave trade? If not, how can o similar regula-
tion respectingg & Territory violate the fifth
amendment of the Gonstitution ?

Romo relinnco was placed by the defendant’s
counsel npun the fact that the prohibition of
Slavery in this Tersitory was in the words,
% that Slavery, &e., shall bo and is heroby for-
ever prohibited.” But tho insertion of the word
Sorever con have no legal effect. Tivery enact-
ment, not expreasly limited jn jts duration, con-
tinues in forco until repealed or abrogated by
somo competent power; and the use ot tho
word % forever,” can give to the law no more
durable operation, The argument ig, that Con.
gress cannot 80 legistate as to bind the future
States formed out of the territory, and that in
this instanco it has attempted to dogo, Of the
political reasons which may have induced the
Congressa to use these words, and which caused
them fo expegt that subsequent Legislatures
would conform thejr astion to the general opin-'
jon of the country that it ought to ke perma-
nent, this court can take no cognizance.

However it such considerations are to con-
trol the action of Congreas, and howevyer reluc-
tant & statesman may be to disturb what hag
heen gettled, every law made by Congress mas

be repesled, and, paving private rights, an
public righta gained by &tates, its repeal is sub-

ject to the absolute will of the samo.power 139,)
If Congress had enacted | by the act of March 26, 1804,
committed in this 283.)

which enacted it,
that tho crime of muyrder,
Indian territory, north of 367 30/, by or on an
whita man, should forever be punishable wit
death, 3t would seem to mo an jusufficient ob-
jection to an indjetment, fouud while it was a
"Perritory, that at somo fatyre dgy States might
exist therey and go the law was invalid, be-
cause, by ita terms, it was fo continue in force
forever.” Buch on objection rests ypon & mia-
appreliension of the province and power of
courts respecting the constitutionslity of lpws
enacted by the Legislatore,

It the Constitution presgribe one rule, and
the law ancther aud different rule, it s the
duty of courts to declare that the Constitution,
and not the law, governs the cage before them
for judgment. [t the law include no case eave

Liegislature

: those for which the Gonatitution hns furnished  second,

modes of emancipation, suits for freedom, the | 8 differont rule, orno case which the

capaoity of the slave to be party toa suit, or to | has the power to govern, then the lgw e
with such police regulations as

in all civilized States where Sla.

y n have | which it could not rightfully operate,
no operation. Jf it include cases which the | all others, wholly
i Legislature has power Lo govern, and congern:
are among the subjects ~ ing which the Constitution does not prescribe

my judgment, this trenty contains nothing of
the kind,

The third article is supposed to have a bear-
ing on the question. It is ns follows: * The
inhabitants of the ceded territory shall be incor-
porated in the Union of the United States, and
admitted ns soon s possible, according to the
principles of tho Federal Constitution, to the
enjoyment of all the ri;;h!s, advantages, and im-
nunities, of citizens of the United States; and
iu the mean time they shall be maintained and
protected in_tho enjoyment of their liberty,
proverty. and the religion they profess.”
° Phere are two views of this nrticle, each of |
which, I think, decisively shows that it was not '
intended to restrain the Coungress from exclu.
ding Slavery from that part of the ceded terri-
tory then uninhabited, The fiest is, that, man-
ifestly, its ol ohject was to protect individual
rights of tho then inbabitanta of the territory,
Thoy ate to h “ mnintained and protected in
the freo enjnyment of their liberly, property,
and the religion they profoss”” But this arti-
clo does not secure to them the rignt to go |
upon tho public domnin ceded hy the treaty,
either witﬂ or without their slaves, Tho right
or power of doing this did not exiat before or
at the time the trenty was made, The French
aud Spanish Goveromenta while they held the
country, as well ns the United States when they
acquired it, always oxercised the undoubted
right of excluding inhabitants from the Indian
sonntro. and of determining when and on what
conditiona it should be opened to settlers. And
# atipulotion, that the then inhabitanta of Louis-
{ans should be protected in their property, can
have no referenge to their use of that property,
where they had no right, under the treaty, 1o

o with it, save at the will of the United States,
ﬁf one who was an inhabitant of Louisiana at
the time of the treaty, had afterwards token
property then owned bs him, consisting of fire-
arms. ammunition, an apirits, and had gone
jnto the Indian couniry north ol 36 3u" to
gell them to the Indians, all must agree the
third article of the treaty would not have pro-
tected him from indictrdent under tho et of
Congress of March 30, 1802, (2 Stal. at Large,
adopted 'and extonded to this territory
(2 Stat. at Large,

Besides, whatever rightg were gecureq were
jndividual rights, If Congress should p3ss an
law which yiolated such rights of any individ-
ual, and thoso rights were of such & character
as not to be within the Jawful control of Gou-
gress under the Constitution, that individual
could complnip, and the act of Congreas, as to
such rights of hiy, would be inoperqtive 3 but
it woulg be valid and operative a8 tq all other
pergons, whoso individual rights did not come
under the protectjon of the treaty, And, ings-
much a8 it does not appear that any jnhgbitant
of Louisiana, whose rights were secured by
treaty, had heon injured, it would be wholly in.
admissible for this courh ta assume, firat, that
one or more such oases may have existed ; and,
that if any did exist, the entire law was
as to those cases, if any, in
but as to
unconnected with the treaty,
{n whjch such law'could rightfully operate,

Butitis (}uile unnecessary, in my oPihion, o

void; not only
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all the rights, ndvantages, and immunities, of
citizens of the United States,”

Tho case of Chouteau vs, Margurita, (12 Pe-
ters, 507,) nud Pormoli vs. New Orleans, (3
How., 589,) are in conformity with this view of
the treaty.

To convert thia temporary stipulation of the
treaty in behalf of ceded French subjeots who
then inhabited a small portion of Louisiana,
into a permanent restriclion ugon the power of
Congresa to regulate territory then uninhabited,
and to assert that it not only reatraing Congress
from affecting the rights of progerty of the
coded inhabitants, but enablod them' and all
other citizens of tha United States to go into

Em-t of the ceded territory with their slaves,
and hold them there, is & construction of this
treaty 8o opposed to its natural meaning, and
8o far beyond its subject-matter, and the evi-
dent design of the patties, that Y cannot assent
toit. In mv opinion, this treaty has no bear-
ing ou tho present question.

Tor theso reasons, I am of opinion that so
much of the soveral acts of Congress a3 prohib.
ited Slavery and involuutary servitude within
that part of the Territory of Wisconsin lying
north of 36° 307 north latitude, and west of the
}'ivel‘ Mississippi, were constitutional and valid

awa,

I have expressed my opinion, and the reasons
therefor, at far greater length than I could have
wighed, upon the different questions on which

judgment on the case at'bar. Theae questions
nre numerous, and the grave importauce of
some of them required me to exhibit fully the
grounds of my opinion. I have touched no
question which, in the view I have taken, it was
not absolutely necessary for me to pass upon,
to ascertain whether the judgment of the Circuit
Courtshouldstand or be reversed. Ihaveavoided
no question on which the validity of that judg-
ment depends, To have done either more or
loss, would have been inconsistent with my duty.

In my opinion, the judgment of the Circuit
Court should be reversed, and the cause ro-
manded for a new trial. .




