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THE WHITE HOUSE
WASHINGTON

Date: Jan. 4, 1991

TO: BOYDEN GRAY

FROM: RICHARD W. PORTER
Special Assistant to the President
and Executive Secretary to the
Domestic Policy Council

As the Attorney General requested, I have
enclosed a brief description of some
"empowerment ideas" for possible inclusion
in civil rights.




HOUSING:

1. Fund HOPE: You signed HOPE (Homeownership and Opportunity
for People Everywhere) legislaticn in November. HOPE authorized
several new and important initiatives advocated by the
Administration, such as empowering public housing residents by
encouraging them to own or manage public and assisted housing,
and making government work for people by improving the 1link
between housing and services for the homeless.

HOPE is the most far-reaching housing legislation since the
1960s. No funds, however, were appropriated for important
components of HOPE in FY91l. According to HUD, funding HOPE is
vital to achieving the Administration's public goal of a million
new low-income homeowners in 1992, OMB is considering HUD's
request to reprogram FY91 funds to fund HOPE immediately.

Some of the arguments in favor of this idea have been:

o) By funding HOPE, the Administration can demonstrate its
commitment to housing for poor families and children, the
homeless, and first-time home buyers.

o HOPE is a model empowerment initiative. Funding it now will
demonstrate the Administration's conviction to empower
people and will give impetus to this approach to social

problems.

o} The housing market is depressed. HOPE could contribute to
an overall rebound in the economy by creating new home
sales.

o] HOPE targets Federally-owned properties currently in FHA or

RTC inventories. Transferring these units to first-time
home buyers will add dollars to the Federal Treasury.

Some of the arguments in opposition to this idea have been:

o Funding a new program at the same time that the
Administration proposes a FY92 budget with cuts in
established programs may not be supported by Congress.

o It is likely that, in return for funding HOPE, Congressional
Democrats will want to fund their new housing program, HOME.




EDUCATION AND TRAINING:

2. Promote Educational Choice: During the last two years,
educational choice initiatives have been undertaken in more and
more jurisdictions across the country. East Harlem, New York;
Cambridge, Massachusetts; Milwaukee, Wisconsin; and the State of
Minnesota have implemented choice programs that permit parents to
determine which schools their children should attend. Current
Federal education programs, however, have not been reformed to
support local choice initiatives.

The Federal government could encourage restructuring through
choice demonstrations and voucher programs. States could be
awarded grants for demonstration projects in return for a mutual
agreement with the Federal government to waive certain
regulations that impede choice. Each project would be required
to agree to set performance objectives related to the National
Education Goals and to report publicly on progress toward them.
Projects would provide for, but not be limited to, educational
choice among and between public schools and include special
awards for excellence to high performing schools. A portion of
Education's new funds might also be targeted only to low-income
or high-drcopout school districts that employ voucher programs,
thus encouraging proliferation of voucher programs in areas that
most need reform.

Some of the arguments in favor of this idea have been:

o Would provide Federal program resources to facilitate and
evaluate urban restructuring and parental empowerment.

o Emphasis on urban areas targets Federal resources on highest
concentration of low-income families and at-risk children.

o Reforms in school districts with high dropout rates provide
an opportunity to help the districts most likely to have
difficulties attaining the National Education Goals.

o Provides maximum flexibility for communities and school
districts to select options most appropriate to local
educational problems.

Some of the arguments in opposition to this idea have been:

o Legislation may face opposition from choice opponents on the
Hill and in the public education arena.

o Could face a constitutional challenge if potential choice
options include religiously-affiliated schools.

o Might be difficult to administer the transfer of funds from
local school districts to other providers.




3. Reintroduce "Charlottesville" Flexibility Legislation:

States and schools need to innovate if the nation is to achieve
its educational goals. While most of the necessary reform must
come from the State and local levels, Federal education, health,
training, and social services programs can be modified to
complement imaginative and effective change. A proposal
supported by the Administration for waivers and flexibility
failed to pass Congress this year.

Some of the arguments in favor of this idea have been:

o] Flexibility would permit the resources from HHS, Labor, and
Education programs to be spent at State and local levels
with fewer regulatory constraints and greater effectiveness.

o Reintroducing the flexibility legislation would follow
through on one of the major commitments coming out of the
Education Summit with the Governors.

o} This would enhance services integration efforts by granting
to the Departments of Education, HHS, and Labor coordinated
waiver authority.

Some of the arguments in opposition to this idea have been:

o The Administration's proposal received opposition both from
conservative Republicans and from Democrats.

LAt




4. Job Training for Public Housing and Other Low-Income

Residents: The Administration could actively promote an
aggressive services integration initiative that is now being
develcoped by HUD, HHS, and Labor. The goal of this initiative is
to bring job training to public housing residents. This project
is being shaped by recent research by the Rockefeller Foundation
showing that job training programs that integrate an array of
basic education and specific skill competencies are most
effective in making low-income people self-sufficient. Local
initiatives, such as Project Self-Sufficiency (Operation
Bootstrap), demonstrate that job training for residents can be
effective.

-

Some of the arguments in favor of this idea have been:

o Targeting job training to residents of public housing, and
combining training with other empowerment initiatives for
public housing residents, should create a highly productive

synergy.

o} Targeting job training on public housing residents has the
effect of targeting those people who need help most because
about one-third of all public housing residents are
receiving public assistance.

Some of the arguments in opposition to this idea have been:

o Combining services at public housing sites will increase the
attractiveness of remaining in public housing, which could
have the unintended consequence of discouraging people from
moving out of public housing.

o Neither public housing nor job training are entitlements.
Targeting those who are fortunate enough to receive housing
aid could create the appearance of inequitably helping one
group at the expense of others.

-




THE ECONOMY AND JOBS:

5. Restore a Lower Tax Rate for Capital Gains: This proposal
will not be presented for your decision in this paper. It is
presented here for discussion purposes only because economic
growth is a vital component of any antipoverty program.

Reduction in the capital gains tax rate would free up status
quo wealth and create the seed capital for new small enterprises
that generate most of the job gains in America, especially in
poverty areas. The first need of minority and small businesses
is access to capital. A prerequisite to fighting and winning a
war against poverty is restoring a dynamic entrepreneurial
process in the inner city by reducing the capital gains tax rate
nationally, and by eliminating capital gains taxation in the most
distressed communities.

A very low-cost way of cutting the capital gains tax would
be to exempt taxes on gains from owner-occupied residences. Most
gains are already exempted by allowing such gains to be rolled-
over and by giving people over 55 a large exclusion. Thus the
amount of taxable gains reported each year is quite small. But
the actual burden on a family may be much greater. Taxpayers are
required to continually buy more expensive homes in order to roll
over their gains. This creates a burden for people, such as
parents whose children have left home, who would like to trade-
down to a smaller house but cannot do so without paying a large
capital gains tax. It also forces people into debt as they take
out home equity loans because they cannot realize the equity in
their home any other way.




6. Create Enterprise Zones: Enterprise zones were removed in
the final stages of the budget agreement last year and could be
proposed again this year. The enterprise zone proposal would
include both employment and investment incentives and could be
tied to Federal, State, and local regulatory relief. With a
slower economy, enterprise zones are needed more than ever.

States have been experimenting with enterprise zones for
several years. Former Governor Kean implemented enterprise zones
with great success in New Jersey. Data from these experiments
could be compiled to demonstrate the effectiveness of free market
tools to rejuvenate inner cities.

Last year, the Administration proposed: 1) a 5 percent
refundable tax credit for the first $10,500 of wages earned by
qualified employees in an enterprise zone; 2) elimination of
capital gains taxes for tangible property used in a business
located in an enterprise zone for at least two years; and
3) permitting individuals to expense some of the capital invested
in enterprise zone businesses.

HUD believes that the enterprise zone proposal should also
eliminate capital gains on intangible property -- e.g., goodwill
or "sweat equity" -- as well as tangible property. HUD will work
with Treasury to determine if the proposal can be modified to
include intangible capital while avoiding potential abuses of
such a provision.

Treasury estimated last year that phasing in these
initiatives in 50 zones would reduce tax revenues by $1.9 billion
over five years. Following your decision, the specific design of
enterprise zones could be developed within the budget process.

Some of the arguments in favor of this idea have been:

o Enterprise zones would concentrate incentives solely in the
most distressed communities, thus targeting tax expenditures
where they are most needed.

o) The enterprise zone concept includes more than tax
incentives; it also requires a comprehensive local strategy
to deal with the most distressed parts of rural and urban
areas.

Some of the arguments in opposition to this idea have been:

o Some think enterprise zones would primarily stimulate the
shifting of assets into the zone from areas surrounding the
zone and not generate sufficient new investment to pay for
the incentives.
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o Targeting powerful pro-growth incentives into just a few
areas might unfairly benefit some people. Across the board
incentives might be seen by some as more equitable.

o Some think that including intangible capital in enterprise
zone proposals increases the risk of abuses.
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7. Repeal the Social Security Earnings Test: The retirement

earnings test is a statutory provision that requires the Social
Security Administration (SSA) to reduce, and in some cases
withhold, benefits if a recipient's yearly earnings exceed a
specified amount. The provision affects beneficiaries under 65
and between the ages of 65 and 69 differently. 1In 1991, the
annual exempt amount for persons aged 65-69 will be $9,720, and
benefits are reduced $1 for every $3 earned over the exempt
amount. For persons under age 65, the annual exempt amount will
be $7,080, and benefits are reduced $1 for every $2 over the
exempt amount.

Some experts argue that the earnings test amounts to an
increased marginal tax rate for the elderly of up to 33 percent
for earned income over the exempt amount. With additional
Federal, State and local taxes, the total marginal tax rate can
be even higher. SSA estimates the cost for administering the
earnings test at $200 million a year. This provision may
encourage elderly individuals to under-report income.

In 1989, SSA estimated that phasing out the earnings test
for beneficiaries age 65-69 would cost about $6 billion over the
first five years, but could actually generate gains for the trust
funds in the long run.

Some of the arguments in favor of this idea have been:

(o) Eliminating the earnings test would encourage work, increase
the economic well-being of older Americans and help the
economy by keeping skilled and experienced people in the
workforce longer.

o It would reduce the intrusion of the government into the
lives of senior citizens and lower SSA administrative costs.

o) Congressional Republicans have strongly supported the
elimination of the test.

Some of the arguments in opposition to this idea have been:

o Elimination of the test would primarily benefit high income
individuals. Complete elimination of the test for persons
age 65-69 would result in 50 percent of the additional
benefits going to families with incomes above $59,000.

o) Some studies suggest the actual impact of the earnings test
on the labor supplied by older workers is fairly small.
There are many factors that affect the retirement decision,




such as health condition and pension benefits, so repealing

the test might have only a minor impact en work activity by
older Americans.

If combined with other reforms of entitlements which would
reduce benefits to wealthy seniors, it could become
politically unpopular with a powerful group.
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8.

Improve Access of the Poor to More Jobs by Modifying Davis-

Bacon: Davis-Bacon was enacted in the 1930s to require workers
on Federally-financed projects to be paid the "prevailing wage."
Some who supported the measure alsoc sought to bar blacks from
benefiting from the profusion of public works projects created by
the New Deal.

much

It has been reported that Davis-Bacon increases costs by as
as 25 percent for small enterprises -- and it prevents the

government from helping the least skilled people, many of whom
are black, take their first steps onto the ladder of opportunity
and independence through open bidding for contracts with the
Federal government. At the current threshold, virtually no
project is beyond the reach of Davis-Bacon.

(a)

Some

Some

Repeal Davis-Bacon.

of the arguments in favor of this idea have been:

In 1988, the CBO estimated that repeal of Davis-Bacon would
result in savings of $6.6 billion over 5 years.

Davis-Baccn requirements are considered very burdensome by
small minority businesses. If the law were repealed, many
more of these businesses would be encouraged to participate
in Federal economic development programs. A large part of
job formation comes from small businesses.

Davis-Bacon is obsolete and unneeded because construction
contractors supported by Federal assistance must pay fair
and competitive wages if they are to obtain workers.

If we advocate total repeal, we can do so on firmly
principled grounds. (A principled approach would be
especially useful if the proposal were included in a civil
rights bill.)

of the arguments in opposition to this idea have been:

Seeking outright repeal may backfire, leading to
Congressional reversal of significant reforms just
implemented, such as the Department of Labor's new "helper"
rule (which is expected to save up to $610 million per
vear). For this reason, the Department of Labor strongly
opposes this option.

Repeal would be difficult to get through Congress because of
strong labor opposition. Even modest efforts at reform
supported by Republicans over the last eight years have been
defeated.




o) It may be bad timing to propose repeal of Davis-Bacon while
the Labor Secretary-designate awaits Senate confirmation.

(b) Government-wide Reform of Davis-Bacon: Alternatively, a
higher minimum threshold for Federal programs could be
established under which prevailing wages would not apply. The
threshold could be raised to $250,000, consistent with the
proposal in the FY91 Budget.

Some of the arguments in favor of this idea have been:

o Raising the threshold would still result in significant
budgetary savings.

o Raising the threshold would be easier to pass in Congress,
although it would still be difficult.

Some of the arguments in opposition to this idea have been:

o Even if the threshold were raised, Davis-Bacon still imposes
a regulatory burden.

o] There is still likely to be strong labor opposition.

o Past efforts to enact such reforms have failed and, if
attempted now, might put at risk Labor's new "helper" rule.

q




9.

Target SBA Loans: The Small Business Administration (SBA)

operates several loan and technical assistance programs which
could be better targeted to promote entrepreneurship among low-
income persons. SBA has proposed several new initiatives that
are still being considered in the budget process:

Some

Some

Micro-Loan Pilot Program: SBA would use $17 million in FY91
funds to launch a Micro-Loan Pilot Program providing loans
of $15,000 or less to economically or socially disadvantaged
people who are starting or expanding a qualified small
business. All applicants must undergo approved business
training to be eligible for micro-loans.

Cottage Capitalism Initiative: The SBA proposes extending a
joint HUD/SBA experiment in Salt Lake City, Utah, to 10 new
sites by reprogramming FY91] funds. In this experiment, SBA
is teaching public housing residents about basic business
concepts and helping them develop business plans. Local
lenders have developed "micro-enterprise loans" to provide
the start-up capital needed by graduates of the training
program. SBA will attempt to develop similar non-Federal
programs with lenders in the new demonstration sites. SBA
will also work with the new Rural Development Administration
to develop similar programs in low-income rural areas.

Entrepreneur Training for Disadvantaged Youth: The SBA has
asked for $425,000 in its FY92 budget submission to launch a
new program to develop and provide entrepreneurial training
materials for low-income youth. These materials, including
a model curricula for use by schools and local
organizations, would be designed to inform and motivate
young people about the opportunity of small business.

of the arguments in favor of this idea have been:

Coordinating SBA activities with other programs, as is being
done in Salt Lake City, creates synergies and helps leverage
private sector involvement.

Efforts by several private, nonprofit organizations to lend
small amounts of money to low-income entrepreneurs have
shown promising success rates.

of the arguments in opposition to this idea have been:
Entrepreneurial training for low-income clients is regarded

by some experts as the least efficient use of business-
development resources. Because low-income clients may lack

AL




requisite academic skills, or may not be able to obtain
child care and other needed assistance, the business failure
rate among these clients could be greater than among other
client groups.

The micro-loan program may produce significantly higher loss
rates than other government loan or loan guarantee programs.
Relatively high loss rates must be an accepted risk if this
program is undertaken.

The increased FY92 spending needed to make these programs
successful will need to be offset by reductions in other
programs. If these funds come from other business-
development programs, we may be replacing more-efficient
services with less-efficient services.




10. Revamp the Public Employment Service: The Employment
Service is a State-run, Federally-funded program intended to help
unemployed workers find jobs. It is an important, but not wholly
successful, tool in minimizing the financial hardship and length
of unemployment for workers. Currently, the Employment Service
interprets its mission as finding available jobs and then placing
unemployed workers in those jobs. The openings identified by the
Service tend to be for minimum-wage, day-laborer or clerical
jobs. As a practical matter, the Service "skims" by placing only
the best workers -- this assures that employers will continue to
work with the Service in the future.

The task force has been considering the focus of the
Employment Service might be changed. Rather than spending
resources on trying to identify job openings (which the private
market does very well through "want ads" and other mechanisms),
the Service would focus its resources on job counseling targeted
to low-income people and steering them to available training
opportunities. The Administration could also propose tying
continued Federal funding for each office on placement rates for
both low-income people and the long-term unemployed.

Some of the arguments in favor of this idea have been:

le) Changing the focus of the Employment Service and instilling
performance standards and incentives would increase the
social benefit of a program that is not currently working
well.

Some of the arguments in opposition to this idea have been:
(o} If the economy has slipped into a recession, targeting

activities of the employment service may not be politically
feasible at this time.
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FAMILY:

11. Restore the Value of the Personal Exemption: This proposal
will not be presented for your decision in this paper. It is
presented here for discussion purposes only because economic
growth is a vital component of any antipoverty program.

In 1948, the personal exemption allowed each individual
subject to tax to deduct $600 from his or her income before
computing tax liability. Today that amount is $2,050, an amount
that will increase according to inflation. The amount, however,
would be $3,300 had it been indexed since 1948.

The Administration could endorse the objective of restoring
the value of the personal exemption. Restoring the real value of
the deduction to its 1948 level would cost at least $50 billion
per year. Alternatively, this could be stated as a goal to be
reached eventually, with any number of steps along the way. The
Administration could propose to raise the deduction for children
under age 4 in families of income under $24,000. Or increase the
exemption by $1,000 for each additional child in a family. At
the very least, Treasury could be directed to prepare a study on
the alternatives.




EMPOWERING WELFARE RECIPIENTS:

12. Test Approaches to Make Welfare Transitional: The 11
million American mothers and children -- an all time high -- who
receive benefits under the Aid to Families with Dependent
Children (AFDC) program can be divided roughly into two groups:
those on welfare for two years or less; and those in the midst of
a period of receiving welfare lasting eight years or longer.

This latter group makes up half of the welfare recipients at any
given point in time.

The whole ethos of the welfare system must be transformed
from a system that fosters dependency to one that provides
transitional help inevitably leading to work. The welfare system
must have a mission: to return people to economic independence
as quickly as possible. For individuals of working age who are
not permanently and totally disabled, long-term income support
should be the exception and work the rule.

Cash payments could be limited to a set period of time after
which a recipient would be dropped from the rolls. Such an
approach, however, would generate significant controversy with
little chance of legislative victory. Therefore, legislation
should be sought only when it can be demonstrated that such an
approach can be successful. Instead, this option could include:

- Articulating the goal of the AFDC program to be gainful
employment and not long-term dependence of beneficiaries and
asking the States to begin planning for a system that
effectively pursues this goal;

- Providing States with research awards and technical
assistance to understand the dynamics of their welfare
recipient population and the characteristics of those
individuals who are likely to spend lengthy periods on
welfare; and

- Invite States to begin demonstrations that will test various
models of time limits.

First year (FY92) incremental costs would total $4 million:
$1.5 million for research on the time dynamics of welfare
receipt; $.5 million for costs of a small project team to work
with States to develop demonstrations; and $2 million for awards
to States for program design. Outyear costs will depend on how
many States are interested and on how the demonstration projects
are designed. These issues have not been addressed in HHS'
budget submission, although OMB intends to include State waiver
authority for AFDC time-certain terminations in the FY92 Budget.




Some

Some

of the arguments in favor of this idea have been:

Although full and effective implementation of the Family
Support Act of 1988 has the potential to reduce welfare
dependency significantly, few believe that it represents a
large enough change to eliminate welfare dependency.

Time-limiting welfare benefits has been suggested by both
conservative and liberal thinkers as a necessary element in
any solution to the problem of welfare dependency.

Testing such an approach will be perceived by some as a
responsible, measured, timely step in dealing with a serious
social problem.

of the arguments in opposition to this idea have been:

If the Administration advocates time-limiting welfare
benefits, in whatever form, it will be accused by some as
being heartless and uncaring about the well-being of
children.

Opponents are likely to seek a temporary restraining order
to prevent operation of demonstrations that deny entitlement
benefits to otherwise eligible recipients.

Most proposals to time-limit AFDC include an alternative
means of support for families whose benefits expire -- for
example, a universal child allowance, or more typically, a
guaranteed government job. The cost of such alternatives
may well be significantly higher, especially in the short
run, than the savings from time-limiting AFDC.

The dismal history of public service employment programs,
especially their vast cost and inability to create serious
job requirements, casts doubt on the likely effectiveness of
guaranteeing government jobs.




13. Empowerment Opportunity Areas: An option being considered
would seek a fresh start in programs for poor people through
solutions that come from the bottom up. It would have two forms:
the first organized around geographic concentrations of poor
people; the other would be defined in terms of a target group
such as unmarried first-time mothers. In each area we would
encourage use of waivers from regular program rules and
flexibility in the administration of Federal, State, and local
laws and programs. The plan for each area would come from the
area itself. Each plan must identify performance criteria before
being approved; any project failing to meet the criteria would be
subject to termination.

Areas would be chosen using the following criteria:
1) concentration of low-income population; 2) willingness of
State and local governments to cooperate; 3) involvement of
existing community institutions (community groups, voluntary
associations); and 4) capacity to evaluate projects in terms of
proposed performance standards.

Native American communities would be an initial target for
developing these economic and community development partnerships.
Each project would have three phases: project identification and
design; implementation; and evaluation. Costs of $5 million in
FY92 are expected for technical assistance for communities to
develop the information necessary for review of proposals.
Outyear costs will depend on the number and scale of
demonstrations. This issue is being addressed in the budget
process.

Some of the arguments in favor of this idea have been:

o} Shows the Federal government believes in the potential for
developing "bottom up" solutions.

o) Allows an opportunity to see if our rhetoric of community
control meshes with reality.

Some of the arguments in opposition to this idea have been:

o] May trade one set of bureaucrats for bureaucrats in the
community.

o} May be criticized as change for change's sake.
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U.S. Department of Justice

Civil Rights Division

JRD:JSA:gtb Employment Litigation Section
DJ 170-16-0 P.O. Box 65968
Washington, D.C. 20035-5968

FEB |3 199

Margaret W. Summerville
United Methodist Women
Baltimore Conference

The United Methodist Church
3208 Yosemite Avenue
Baltimore, MD 21215

Dear Ms. Summerville:

Thank you for your January 24, 1991 letter to President Bush
concerning the civil rights legislation.

President Bush and the entire Administration are committed
to eliminating all forms of discrimination through enforcement of
constitutional and existing statutory guarantees and through the
use of a broad range of affirmative action and equal opportunity
measures that ensure that no individual is denied opportunities
on the basis of race, religion, sex, color, national origin or
disability. Any legislation that is enacted should further these
goals and not encourage or permit employers to make decisions
through the use of quotas. The Administration can support only
legislation that is consistent with these principles.

The Civil Rights Act of 1990 presented to President Bush for
signature in November 1990 did not comply with these principles.
Therefore, a veto of that legislation was necessary.

We appreciate your views on this very important matter.
Sincerely,
John R. Dunne
Assistant Attorney General
Civil Rights Division
By:
James S. Angus

Chief
Employment Litigation Section

cc: Executive Secretariat
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3208 YOSEMITE AVENUE
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VETO OF THE CIVIL RIGHTS ACT AND THE FAMILY
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3208 Yosemite Avenue
Baltimore, MD 21215
January 24, 1991

The President
The @Qhite House
Washington, D. C. 20500

Dear Mr. President:

On behalf of the United Methodist Women of the
Baltimore Conference of the United Methodist Church,
I am writing this letter to explain our grave concern
about your veto of the Civil Rights Act and the Family
and Medical Leave Act. We represent over 21,000 women
including the areas of Washington,D.C., most of the
state of Maryland and three counties in West Virginia.

United Methodist Women have worked for over 100
years on the needs and concerns of women and children.
Recent Supreme Court decisions have made it almost
imrossible for women and personS of color to enforce
thelr civil rights. We need and expect your support
for equel employment rights for women and minorities
and equality in employment for women who care for
newborns, newly adopted children and sick children.

We hope that you will pass these bills in 1991.

Yours truly, - ,
A A Y ¢ ) oK
) /’7/L/Zs:'-—’\./?:7/ e ‘w»t 5},(/ f \;,.:f‘r'(/»/ PV S

Margaret W. Summerville
President

United Methodist Women
The Baltimore Conference

L

cc:Joyce Hamlin
Executive Secretary for Public Policy
The United Methodist Church
Board of Global Ministries
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S \“ IRVING F. JENSEN CO., Inc.
CONTRACTORS
» 2220 HAWKEYE DRIVE
PO BOX 1618 PHONE (712) 252-1891

SIOUX CITY, IOWA 51102

January 3, 1991

The Honorable President George Bush
The White House

1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear President Bush:

I have already written you to thank you for your veto of

the Civil Rights Bill, so called Quota Bill. I was visiting
privately with Representative Fred Grandy and he indicates

that this bill will probably resurface about February in the
Congress. Fred feels that you will be under more pressure to
sign some sort of bill. After discussion with Fred we would
much prefer an expanded role for the EEOC rather than any more
judicial intervention as is proposed in Kennedy-Hawkins. We
feel that these matters should be kept out of the court system.
The EEOC has been doing a relatively good job in handling the
matters concerning equal employment opportunity in the country
and I would feel that an expanded role in that area would serve
that purpose. We oppose any punitive damages and we oppose the
gquota system as set forth in the Kennedy-Hawkins Bill. When
businesses are dragged into court the cost will bankrupt many
medium size companies.

I would hope that you would remain firm in your opposition to
Espanded Judicial intervention and consider an expanded EEOC
role in the forth coming Congress. You are probably going to
be under enough pressure that some bill will have to come out
of the next Congress. It would seem to me that you would still
have the threat of being able to sustain a veto in the Senate,
only one Senate seat was lost. I realize the veto was only
sustained by one vote but there is probably another vote that
can be turned to help sustain a veto. A veto may not be
politically expedient for you, that is why I feel that it is
imperative that the legislation be cleaned up to where it is
palatable to your office and to the business community at
large.

0967304




President Bush
January 3, 1991
Page Two

I would like to make a comment at this time about the Deficit
Reduction Bill where taxes were increased and allegedly
spending was supposed to be decreased. I have concerns that
the bill may not have gone far enough in reducing spending. I
would hope that you would tell Congress that as long as you are
President there will be no more taxes and that they will have
to look in the mirror and reduce spending and reduce waste in
government. I am sure that billions of dollars could be saved
if wasteful programs were reduced or eliminated.

Very, truly yours, )
L S /.
P - ¢ ! ;‘ rd '”;’?/ /’J b l,/’(
I A A o
. Iﬂ,;,’ -
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Irving F. Jénsen, Jr.

IFJ, Jr.:bs
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CGNSEL'S OFFICe
American RECEIVED
Psychological N 24 199
Association

Advancing psychology as a science, a profession, and as a means of promoting human welfare

January 17, 1991

Senator Edward M. Kennedy, Chairman
Committee on Education & Human Resources
SD-~-428 Dirksen Senate Office Building
Washington, DC 20510-6300

Dear Senator Kennedy:

The Amer ican Psychological Association (APA) has written to you on
several occasions concerning a number of Issues regarding assessment and
employment selection contained in the Civil Rights Act of 1990. With the
beginning of a new Congressional Session, | am writing to reiterate our
willingness to offer our expertise In these areas as attempts are made to
draft similar legislation for the current Congress.

APA would be pleased to help in the development of language that will
temper many of the Issues In the Ward's Cove decision while ensuring that
the technical and sclientific Issues concerning employment selection are
adequately recognized. APA’'s 107,000 member$ have consistently been a
leading force in promotion and support of Civil Rights legislation, but have
also been the at the forefront of advocacy for appropriate use and
development of psychological tests In employment settings. Please contact
me if you feel that APA can offer any assistance in the development of
language concerning aspects of assessment and testing in employment for the
Civil Rights Act of 1991.

Sincerely,

N

Lewis P. Lipsitt, Ph.D.
Executive Director for Science

/
~MNa A \/"

1200 Seventeenth Street, NW.
Washington, DC. 20036
(202) 955-7600
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THE WHITE HOUSE
WASHINGTON

Date: 1-31-1991

TO: Economic Empowerment Task Force and
the Domestic Policy Reform Breakfast Grou
FROM: RICHARD W. PORTER

Special Assistant to the President
and Executive Secretary to the
Domestic Policy Council

Thought the attached article on Clint
Bolick might be of interest to you.
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Rughting the Law

By WESTON Kosova

ashingion may be the last place on Earth where a mere nouon can make
vou an overmght star Even a piffung 1dea, umed night, can become the
stuff of heated confrontanons in the White House mess The biggest ideas’
win thetr lucky sires a date to the Gndiron Club, a Style section profile. or
the grandest perch of ali—30 minutes head-to-hair with Koppe!

The 1dea doesn’t necessarily have to be new. Often a fresh coar of paint
and a catchy acronym is all that’s needed to market an old standard as
ground-breaking neoterica Clint Bolick 1s one such recycler. and hs eve is fixed on the hmelght.

1 consider myself a radical,” Bolick says. “I thunk that the ideas that we’re pushing are as radical today
as they were 200 vears ago ™

At the tender age of 33, lawver Bolick 1s stutching together from legal remnants nothing less than a con-
servatne aivil nghts revolution In the red-brick townhouse on the north slope of Capitol Hill that houses
tus Landmark Legal Foundauon Center for Civil Rights, Bolick and a staff of five plot wavs to win the
courts and the Consutunon back for conservauves; using tactics that he says “the left uses extremely effec-
mely. but the nght has never really used.”

If vou doubt the Lkelihood of a zealous upstart shaking the roots of American junsprudence, think
George Guder two \ears before Wealth and Poverry: think Charles Murray before Losing Ground. Those two
urged people to rethink their long-held nouons about economucs and welfare, and especially nonons about
affirmative acoon and munonty set-asides But Bolick intends (lhiterally ) 1o take the law 1nto his own hands.

He 1sn't alone 1n bebeving that the law and the courts are nipe for a conservauve inufada His efforts are
bucked up with funding from conservative cash cows. including Milwaukee’s Bradley Foundauon. the
Smuth-Richardson Foundauon, and his group’s headquarters, the Kansas-based Landmark Legal Founda-
von. Many of Washington’s other conservauve strongholds have their eves on the same prize, assigning 1n-
house judicial pohicv wonks to morutor the bench and employing lawyers to inspect hugh court decisions
for fissures 1n the law that thev can crack wide open Paul Wevrich's hard-nght Free Congress Foundauon,
the libertanian Cato Insutute, the old right's American Enterprise Insutute (where Judge Bork holds down
a seat), and the nghi-with-Reagan Hentage Foundauon all run legal programs. And 1n a handtul of huga-
ron muls across the country, hke-minded conservauve judicial acuvists are working 10 overturn property
nghts statutes, bcensing restncuons, and regulauons on bustness, hoping to erase 100 vears of what they
see as specious (read hiberal) readings of the countrv’s fundamental law.

While some conservauves remurmsce about the by, davs of tax-slashun d
Ch_nt BOth SayS e e byvgone davs of tax-slashing an

defense-building—bickering among themselves over who stalled the Reagan

that hberals haVC revoluuon. who left the Senate door open to the Democrats. and who delivered

the White House 10 an effete blue-blood—the conservauve movement's legal

been readmg I'ightS masseurs have been capitalizing on the only Reagan legacy that the Democrauc
int 0 [h e COHStitut.i on House and Senate can't erase: the courts. In his eight vears in the Oval Office,

Ronald Reagan appointed three Supreme Court jusuces, and 385 federal judges

for decades_ NOW’ —just over 50 percent of all situng federal judges—in all, more than FDR. The

word of these men and women 1s law, and acuvists ke Bolick hope to put con-

af ter 10 )’ear S Of servauve words into those judicial mouths
Republjcan court- A self-descnibed conservauve bbertarian (with reservations). Bolick says that

the Consurution s properly read with an eve toward the plain meamung of the

. .y
packmg, 1t's the text and the intended meamng of 1ts authors. But since the davs of the New

conservatives’ turn.

Deal and the Warren Court, he says, iberal judges have been fabncaung consu-
wuonal powers from the ether. Although conservatives hounded liberals for
“using the courts to legslate” throughout the *50s, *60s, and *70s, Bolick argues that conservauves must

. now retaliate

“Using judicial acuvism 1o curb the judiciary’s creation of new rights or responsibilities 1s not only legiti-
mate but essenual in the conservauve construct,” he savs.

These nght-wing machinauons have not gone unnouced by liberals. Ralph Neas. director of the Leader-
shup Council for Civil Rights and one of Bolick’s frequent sparring partners. acknowledges that the conser-
1auves have mounted a legal counterrevoluuon.

“There’s certainlv no question that the one successful goal of the right wing over the past 10 10 12 vears
has been the takeover of the federal judiciary,” he says. “What you have now 1s a situauon where, certanly
on the Supreme Court, vou have a coun pracucing judicial activism with respect to eroding manv of the
civil nights protecuons that have been part of the law for the last 35 years.”

Bolick doesn’t equate hberal “judicial acuvism.” which he sees as rewnung the Consutuuon, with conser-
vauve *judicial acuon,” which seeks to restore the true intent of the framers But Jamun Raskin, a profes-
sor of law at Amencan University, gags on Bohick’s claim that the conservauve goal 1s to read pobucs out
of the Consutuuon.

“The Supreme Court. n 1ts conservauve mcarnauon, has been as active if not more active than the War-
ren Court was 1n terms of interverung and creaung law.” he says.

FRESH OUT OF UC-DAVIS LA%' SCHOOL 1 1982, Bolick began hus road to judicial revolution, log-
cally enough, at the conservauve Mountain States Legal Foundanon, best known as former Secretary of the Inten-

20718UARY 25, 991 CITY PAPER

or James Watt's earlv stomping ground The
Denver-based outfit brought an entrepre-
neunal flair 1o ns kegal crusade, successfully
pushing htmus-test cases into the couns

Mountain States turned young conservauve

lawvers hke Bolick Joose 10 earmark poten-
uallv precedent-setung cases “For a young
suorney there was tremendous opportuniy
because there wasn't a hech of a lot of super-
vision.” he savs

Bohck recalis that hus politics have been
Republican *gosh, since 'was a btile kid, al-
though alwavs an uffeasy alliance 1 remem-
ber in high school. we had an aduser quit
our teen-age Republican group because we
endorsed decnimunalizauon of manjuana and
prosututon.” he savs

In college Bolick’s pubescent hibertanian-
1sm was “aided tremendouslv bv discovering
the wnings of Avn Rand ™ (A framed quote
from Rand's earh novel Anthem hangs be-
hind Bolick’s desk )

*She’s unquestionablv the catalvst for mv
philosophical evolution Although 1t's much
broader now, but she defimiel got the ball
roliing  She helped me 1o elinunate inconsis-
tencies 10 mv philosophies.’” he savs 'l
would dcfintely not consider mvself a Rand
fanati. . but in terms of capitalism as a moral
philosophv. a real cvmicism about govern-
ment in general and the mouves of people in
government, and things of that nature. |

o

e




reall find her venn insightful ** Tom Paine,
Marun Luther King Jr whom I've stud-
1ed extensineh ™), free-mnarket eccnomists
Muton Fnedman and Thomas Sowell. and
Witham Llovd Garnson also place promi-
nenth 1n Bolick's imiellectual pantheon

At Mountain States. Bolick cut hus teeth
on local cases with a libertarian bent, over-
wrrung Denver's government-mandated ca-
ble television monopols  He alsc heiped to
prepare W gant vs Jackson Board of Educa-
non. 1 which white school teachers with
seruonn were fired 10 preserve a racial bal-
ance at the Jackson. Michigan public
schools The school svsiem argued that 1t
was simph following affirmauve action
gwdelines, voluntaniy reversing historical
discrimination aganst black teachers The
distnct and appellate courts agreed. but the
Supreme Court eventually found against the
school svstem 1oung 5-4

*] developed earh on a knack for finding
cases that would be good vehicles 1o make
public policy arguments.” he savs Buiin
1985, Bolick “heard the swren call of Wash-
ington” and responded

W nen Bolich came to town, the dozens of
conservauve think tanks and special interest
groups that flonered during the Reagan
vears were nding the crest of Reagan's pre-
Contragate popularitv  The conservatives
had patierned their think tanks after the

grand old monoliths of the iberal establish-
ment, hke the Brookungs Instiruuon and the
Carnepae Endowment Bv the "80s, these hib-
eral think tanks had become as predictable
and anachromsuc as the crusty policy papers
they dewvised, and the nse of hungrv conser-
vauve organizauons hke the Hentage Foun-
dauon, the Cato Insutute, and the elderly
but minute American Entegprise Institute
caught Washington's sleepy policy aircles off

guard

“The last thing biberals expected was the
nse of the conservauves,” wrote Sidney Blu-
menthal in The Ruse of the Counter-Establish-
menz (1986) “‘Operaung on the assumpuon
that therr own 1ntellectual authonty was un-
assailable, 1t followed that conservausm was
absurd The nouon of conservauve intellec-
tuahism struck most as oxymoronic Conser-
vatives were 1gnored or disparaged as a
fringe element ”

Blumenthal goes on to say that “By con-
strucung their own establishment, piece by
piece. thev hoped to supplant the hberals
Their version of Brookings—the American
Enterprise Insutute—would be bigger and
better The Olin Foundauon would give mu!-
Lions, with greater effecuveness than Ford
The editorial pages of the W all Smect Journal
would set the agenda with more prescience
than the New York Times And although the
W ashington Times, funded by the Reverend

Sin Myung Moon, wasn’t a formidable ad-
versarv for the Washmgion Post. a new gener-
stion of advocacy journalists, planted 1n 2
host of newspapers, would begir to create an
alternauve presence.”

If Reagan was Jooking for a presidency of
photo-ops and invigoraung rhetonic, before
he'd even taken the oath of office Hentage
had penned a book, Mandate for Leadershp,
which set forth an wunerary for his eight
years Reagan Republicans would turn to
Mandaie again and again for policy prescrip-
tons Hentage also lacquered congressional
offices with policy papers, pamphlets, and
books; held seminars on policy 1ssues, and
even distributed a phone directory of “ex-
perts” whom strugghing legislanve aides or
pressmen were invited to rnng up when they
peeded a brue conservauve wisdom By the
force of their 1deas and enterpnise, the wdea-
generaung conservauves helped shift the
course of the pohcy debate

This was the Washington that greeted
voung Chint Bolick 1n 1985, when he took a
1ob at the Equal Emplovment Opportunity
Commussion, working closelv with black
conservauve Clarence Thomas, the EEOC's
chairman who later rose 10 the federal
bench

“Clarence really, realls helped reonent my
strategy , and 10 a certain exient my phuloso-
phy,” Bolick says “While he was strongly

against racial quotas 100, he didn’t consider
1t the most compelling civil nghts 1ssue of
our era, and convinced me that the most
mmportant way {0 go was in 3 posiuve direc-
von on el nghts ™ Tradivonally, consera-
tves had gone after affirmauve acuon by
panung it as reverse discnminavon against
whutes But Thomas taught hum that the real
—and more pobucally svmpathetc—wvicums
were munonues themselves *“The phght of
whate firefighters 1s nothing compared 1o the
people 1n the black underclass,” he says

A vear later, anxous to return to the court-
room, Bolick moved over to the Jusuce De-
partment’s Csvil Rights Division, then under
the direcuon of Bradford Reynolds

“I really honed my htigauon skills there,”
Bolick says “I got some really, really big
cases.”

The baggest, United States vs  Yonkers,
touched off a conservauve catfight The Rea-
gan Jusuce Department, whuch had wnhernt-
ed the case from the Carter admimistrauon,
was prosecuung the city of Yonkers for race
discnirmunauon and segregauon for effecuvelv
resticung new low-income housing to pre-
dominantly black neighborhoods Bolick
argued the government's appeal and won

““That’s one area where I've reallv been
cniucized by conservauves, who felt that that
was not a good case,” Bolick says ““The gen-
eral conservauve feeling 15 that a commuruny

CITY PAPERJANUARY 25, 591 21




Rightin
e Lo

should be able 1o place low-income housing
anvwhere it wants, and the theory 1s that
what they were doing was simply placing
low-income housing in low-income neigh-
borhoods

For Bolick, “Yonkers was just like your
typical Southern racist government " But o
many conservanves, for one of thewr own to
pull precious threads from the tattered cloth
of states’ nghts amounted to heresy Wall
Street Journal editonal wnter Gordon Croviz
and the Free Congress Foundauon’s court-
watcher Pamnck McGugan repeatedly lashed
out agawnst the decision 1o pursue the case.

“‘Paul Kamenar of Washington Legal
Foundauon has Lterally hounded me in pub-
Lic on that issue,” savs Bobck Kamenar's
wounds may have vet to heal Washington
Legal Foundauon refuses to discuss Bolck,
hus 1deas, of hus legal iuuauves

In 1987. Bolick published his first book, a
manifesto titled Changing Course Cizal
Riughts at the Crossroads. that he had begun
wnung wo vears before at the EEOC Con-
taung man of the ingredients that presi-
wenual assistant James Pimkerton mixed into
his heralded **New Paradigm” cocktail. the
book advocates the empowerment of blacks
and munonuss through market-onented pro-
grams school vouchers, enterprise zones,
tenant management and ownershup of gov-
ernment housing

Soon after the book’s refease. Bolick was
approached bv Jerry Hill, president of the
Landmark Legal Foundauon, a Kansas-Ciry
based comservative hiugating group, who
asked him, “"How would vou like to take

vour book and rurn st 1nto a Lugatng organi-

Rair-Raising Cases: The City Council 13 looking to uproot Taslib-Din Abdul Ugdah’s Cornrows & Co. saloa.

zauon?"” Bolick accepted Hill’s offer imme-
daately “I was reallv looking forward to do-
ing more creative things,” he says “The
folks over at the Reagan admunustranon real-
Iv believed m judicial restrant They did not
believe 1n using the courts to advance a poli-
cvagenda”

olick felt no such restraints In his new
book, L'nfimshed Busmess: A Crnd Rights
Serategy for Amenca’s Third Century, pub-
Tished last September bv the bbertanan Paaific
Research Insutute, he aruculated hus anu-al-
firmaove actnon credo, advocaung the over-
wurning of a centurv of legal sancuons tor mu-

| nonues—in the name of cnd nghts
Bolick 1s foursquare behind the Cnl
Rughts Act of 1964, unhike manv conserva-
uves who sull bndie over the expansion of
state power into what they see as pnvate af-
fairs But Bolick argues that the hmitauons
that the act puts on whites—compellng res-
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taurant and hote! owners to serve ali comers,
for nstance—~is munsscule compared to free-
dom 1t affords blacks
Bolick says the problem with the contem-
porary civil nights movement has faled by
1ZNONNG economx nghts what he calls the
“forgorten aivd nghts " Like hus wnteliectual
hero, Thomas Sowell, Bolick believes that
the greatest impediment to black progress
has not been racism, but the government’s
affirmauve acuon programs Only by elimu-
naung what he calls the “paternalisuc han-
douts from the state”—which are based on
group nights instead of ndividual nghts and
equality of outcome instead of equahty of
opportunuty—will minonues become “‘equal
partners in the Amencan dream ” With the
enactment of affirmauve acuion programs,
set-asides, and racial preference requre-
ments after the passage of the Civil Rights
Act of 1964, Bolick savs, the avil nghts
movernent lost 1ts moral underpinmings and

has *“dnfted recklesstv off course for a gener-
ation ™

Consenauves have been arguing vanauons
on that theme for vears But Bolick takes
them one step further Affirmauve acuon
programs aren’t only harmful, he savs, but
wnconsnrunonal as well

Bolick argues that blacks—and whites—
were robbed of thexr fundamental economic
nghts by the Supreme Count’s decision m
the Slaughter-House Cases of 1873 The
court upheld a Loursiana statute that grant-
ed 2 monopoly to 2 New Orleans slaughter-
house and restncted where cattle could be
slaughtered By allowing states to make arbi-
trary restncuions on the conduct of free en-
terpnse, Bolick savs, Slaughter-House dud
grave damage to the l4th Amendment’s
guarantee of equal protection of all aiuzens,
and provided the legal underpinnungs for
Jun Crow-era laws that keep entreprencunal
blacks from getung an economuc start.

As Chairman Mao once posited, the long-
est march begins with one step, and the first
footfall in Bolick’s legal 1nsurrecuion landed
tum at Ego Brown’s door Brown was a
shoeshune arust whose corner stands n
downtown Washingion had been shutiered
by the city under a 1905 Jum Crow law out-
lawing “bootblacks™ from setung up shop
on the streets In 1989 Bolick sued the Dis-

AT TANT T
While Bolick hammers
against civil rights laws
and fellow litigators
burrow rightward tunnels
beneath other articles of
the law, operatives in the
conservative think tanks
smooth the right’s path to
the courts with a
conglomeration of legal
studies, conferences, and
courtroom box-scoring.

inct, and a chasused City Council repealed
the law The case made a munor npple 1n the
papers, with ABC's World N#s Tomght nam-
g Brown “Man of the Week.”

“I Like to choose cases where the results of
the law are perverse,” Bolick says Take, for
wnstance, hus handung of the case of Taalib-
Dun Abdul Uqdah. Uqdah, who owns the
Cornrows and Co har salon on Jefferson

and HHth Streets NW. has been the target of
Distnict government regulators lor vears
Repeatedly, the ity has tned w shut um
down because tus hardressers aren’t |-
censed under the Distnct’s 1938 Cosmetolo-
gv Act, which requires that even sham-
pooers undergo 125 hours of instruction
Uqdah says the law 15 discnmunatory be-
cause the Lcensing exams, which test for
proficiency with dyes and chemucals, have
nothing to do with the comrows, braiding.
extensions, and other Afnican hairstyles that
hus salon offers.

“The bsw as created mn 1938 did not 1n-
clude professional hair-brasding  Except for
people working out of their homes, 1t wasn't
a viable industry,” Uqdah says “It was mv
understanding that one of the things the
court would look at in deciding was the 1n-
tent of the law, and I don’t tunk that it was
meant to include hair-braiding ™

Uqdah and Bolick hope that the Cinv
Council will exempt Cornrows and Co from
the hoensing requirements so thev won't
have to sue. In the meantime, Bolick has in-
vited Uqdah onto his board of directors

*1 find hes nsights generally 10 be en-
tremely helpful He persomufies the sort of
coalivon-building we're tmng to do here.”
Bolick says

Bolick 15 also represenung Prince George's
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County schoglteachers of both races who are
transferred from school 10 school to meet ra-
aal-mi requirements, and a third-genera-
von Vurgin Islander boatman who savs he
was dmen out of business by the termional
government’s regulauons and licensing re-
quirements

While many conservauve legal acuvists are
simularh cniucal of the Slaughter-House rul-
1ng, Bolick's consutuuonal argument against
affirmauve acuon 1s 2 judicial road vet un-
traveled Bolick contends that Plessy vs Fer-
guson—the 189% Supreme Court decision
that established the notonous *“'separate but
equal doctnne”—was not realh overturned
by Browm vs Board of Educanon i 1954,
because the Broum rubipg sull allows for
“reasonable” racial classficavons to be
made

In this loophole Bohick finds lurking the
pnnciple underhing affirmauve acuon pro-
grams Racal disuncuons. he says, no mat-
ter how “reasonsble,” contradict the onginal
wmienuons of the l4th Amendment’s fra-
mers, and the stated ntenuons of the spon-
sors of the 1964 Civil Rights Act, who
vowed that 5t was not 2 quota bill

“Broun and 11s progenv embraced group
remedies as a way 10 remedy wiolauons of
equal protecuon We are pow saving that
one way to discredit thus enure nouon of

groupness 1s 10 give individuals remedies,”
he savs

Bolick wants the Supreme Count to em-
brace the dissenung Broum opuuon of Jus-

uce John M Harlan, who nterpreted the

14th Amendment as colorblind

Bolick 1s alone on his Plessy crusade—
most of tus fellow conservauves have never
heard of his arcane view But AU Law Pro-
fessor Jamun Raskin knows why Bolick 1s
pickung at Plessy’s remains

“Bolick wanis to erase the hstory that
went wmto the 14th Amendment, so that it
would be as 1f 1t were wnitien on a blank
slate, and 1t would apply to everyone equally
so that affirmauve acuon would appear to be
a form of discnmunauon ss opposed to a2
form of reparauon,” he says

“First of all, this 15 a perverse argument
for a purported conservauve to be making
Conserauves are supposed to be mnterested
m the ongnal intent of the framers of consu-
muonal language Nothing could be more
obvious than the Congress that voted for the
J4th Amendment was interested 1 advanc-
g the posiuon of the Afrcan-American
commurnuty *

Bolick’s longierm strategy is to chip away
at Slaughter-House and Plessy with repeated
challenges 10 the ugh count ““unul the day
on which the enure structure”—affirmauve

b
Like Marxist-Leninists,
the conservatives are
patiently building a cadre
while awatting the
objective conditions for
revolution.

acbon, miumum wage laws, vanous been-
sng and regulatory statutes—"evennually
collapses under 1ts own oppressive weight
Bolick’s crusade for avil nghts 1s a solo
endeavor on the nght But hus shop 1s only
one of many where conservauve hugators are
replowing the judicial landscape The oldest
and largest, Secramento’s Paafic Legal
Foundauon, concentrates aimost exclusively
on property nghts, suing ciues and states on
behalf of idividuals threatened by what
they consider to be mtrusive government
regulavon of real estate Chucago's upstart
Lincoln Legal Foundauon, by contrast,
tackles broad readings of the Interstate
Commerce Clause, and recently filed swit on
behall of giate Supreme Court jusuces in
Vermont who are requured 10 reure when
they hut 70 And Bolick’s oid haunt, the

Mountain States Legal Foundauon, has now
turned 1its attenvon to taking conservatve
stands on environmental issues

hile Bobick hammers against Plessy
Wand Slaughter-House and fellow Lu-
gators burrow nghtward tunnels be-

neath other articles of the law, operauves in
the conservauve think tanks smooth the
nght’s path to the courts with a conglomera-
tion of Jegal studies, conferences, and court-
room box-scoring

The Hentage Foundanon’s n-house judi-
aal studies project 15 beaded up by none
other than Ed Meese

The Cato Insurute’s Center for Consutu-
wonal Studies, with former Reagan Jusuce
Deparmment official Roger Pilon at the helm,
casts a bbertanan sheen on consutuuonal 1s-
sues with debates and conferences Lectures
hike “Flag-Burming, Discnimunauon, and the
Rught 10 Do Wrong™ and “Will the World-
wide Liberal Revolunon Bypass Amenca
Through Judicual Restraint®” draw not only
other Jegal policy wonks, but federal judges

Paul Weynch’s Free Congress Foundauon
eschews intellecrual hairsplitung for overt
pobucking His team of court scouters keeps
slals on fsing comservative stars, ranks
judges according to thewr conservauve cre-
denuals, and looks out for potenual judge
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the Law

matenal When a court vacancv opens up,
the foundation 1s quick to hype 1ts conserva-
uve prospects to the recepuve White House

The Amenican Enterpnse Insutute, sull
strugghing to regain dormunance after years of
stagnauon, snapped up the fallen Robert
Bork 10 be therr in-house consutuuonal phu-
osophe So proud 1s AFI of its acquisiion
that the would-be justce has tus own bsting
under the think tank’s name in the phone
book (Before Antorun Scalia was kicked up-
staurs, AEI was one of hus homes )

The “movement” even has 1ts own maga-
aine, Benckmark, which reports on matters
of nterest to conservauve court-watchers

Like Marxst-Lemumusts, the conservanves
are pauently building a cadre while awaiung
the objecuve condiuons for revolunon By
many counts, the hugh court already has a S-
4 conservative majonity The conservanve
arcle will be completed when Liberal jusuces
—geezers bke Thurgood Marshall. John

Rughting

Paui Stevens, and Harrv Blackmun—are re-
placed by youthful Bush appointees

From where Bush sits, the view 1s espe-
cally pleassng With control of an increas-
wngh sympatheuc judiciary, he can banish
certain painful poliical quesuons to the
courts and be reasonably assured of favora-
ble results The recent poliucal backiash
over munonty scholarshups, for example,
sent Bush scampening for the trees 10 escape
the pobiucal fallout But had one of hus con-
servative champions pursued the same re-
stncuons o the courts instead, he could
argue the be of separation of branches and
pay notlung at the polls The idea 1sn't so0
new Liberals rubbled at Plessy’s edges unul
Broum brought the house down, winrung a
fight that could never have been waged suc-
cessfully in Congress

Joe Sellers. project director of Equal Em-
ployment Opporturuues at the Wastungton
Lawyers’ Commuttee for Civil Rughts Under
Law, 15 not cheered by the prospect of a ju-
dicuary overrun with conservauves

“Part of the problem with parucularly
some of the Reagan-appornted judges 1s that
they came to the court with very lirtie exper-
tence, and they're white males, outside of
the parucular view of the world that they
had " Others, he says, “will come to the
court with some ideological onentauon that

was very well established in pnor wnungs "

Of course. the same charge could be lev-
cled against hberals as well But where hber-
als are comfortable with a reading of the
Consutuuon that adapts to “‘evolving social
pninciples,” consen atives don't like 1o admut
that any reading of the law mevitabiv reflects
the poliucal onentauon of the reader

The law 1s nothing but poliucs frozen in
ume, Marcus Raskin once sad When the
hberal co-founder of the Insutute for Policy
Studies expressed that senument, surely he
thought that when the thaw came the legal
waters would flow left, not nght Actwvists
bike Clint Bolick have seized on the thaw
brought on by 10 years of Reagan-Bushism,
and looking forward 10 another six vears of
Bush, intend to refreeze the law-—this nme
in a conservative cube

Appomnung federal judges and Supreme
Court justices aren’t the only ways the exec-
uuve can manpulate the courts The Jusuce
Department sets the judicial agenda and fix-
es the tenor of the courts by decihng whuch
pillars to sunder and which cases to take.
Strict constructiorusm or not, which cases
end up before the judges will be a stnctly
polincal decision.

tages of using the courts to push hs
agenda Statutes are easily overturned,
but federal and Supreme court rulings have a

Bohck, for one, understands the advan-

sanctitv that safeguard them trom the winer-
ate poliucal spasms of Congress and the
president

“I hate the legslatne process.” Bolick
savs “1 find 1t an infunaung process when
y<l>ur goal 15 ndividual bberty and prina-
ples™

In the end, surelv 1t’s not legal principles
that he beleves are at stake Bolick knows
that Roe vs Wade wasn't an accidental case
about contracepuves Abortion-nghts law-
yers pored over the case books looking for a
way to make new law through exisung law,
and struck gold 10 an mmpled nght 10 pava-

cy

Even Bolick, who places principle so high-
v, savs “One of the neat thungs 1s that we
can pitch {our cases] liberal or we can pitch
them conservauve—iacts on the liberal side
or principke on the consenative side ™

Bolick may never find the nght puch 1o
topple Slaughter-House or reprimand Plessy
in harsher terms He admuts that hus plan
could take 20 or 30 vears Bur at 33, Bolick
has ume In the year 2011. when he's ap-
pointed sobcator general bv a Republican
president, the young men of todav's Court,
Scalia, Souter, and Kennedv, will be the
hoary defenders of the faith, flanked bv six
conservauve jusuces who attended law
school the year Ronald Reagan was first
sworn in as preskient cP
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THE WHITE HOUSE

WASHINGTON

February 5, 1991

MEMORANDUM FOR THE FILE

FROM: NELSON LUNE)'(};«,’
ASSOCIATE G U}NSEL TO THE PRESIDENT

SUBJECT: Justice Proposed Testimony Re: H.R. 1, Civil
Rights Act of 1991

I told sidra that I had no legal objections to the captioned
testimony and gave the edits marked on the attached hard copy
directly to Nick Wise by phone.

Attachment
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EXECUTIVE OFFICE OF THE PRESIDENT TESTIMONY

Washington, D.C. 20503

TES%I-MONY OFFICE OF MANAGEMENT AND BUDGET
t

FEB 04 1991
LEGISLATIVE REFERRAL MEMORANDUM
LRM #I-19

TO: Legislative Liaison Officer -~

LABOR ~ Robert A, Shapiro - 523-8201 - 330
SBA - Michael P. Forbes - 653-7581 = 315
EEOC ~ James C. Lafferty - 663-4%00 = 213

SUBJECT: JUSTICE Proposed Testimony RE: HR 1, Civil
Rights Act of 1991

DEADLINE: NCON TUESDAY FEB 05 1991

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship to
the program of the President, in accordance with OMB Circular A-19.

Questions should be referred to James BROWN (395~-3457),
the legislative analyst in this office.

 ane, ()1

N} 5 J. JU
Agsfistant Diyector for
Legislative Reference

CC:

Boyden Gray

Nelson Lundg

Bob Damus

Ken Schwartsz

Cora Beebe

Marianne McGettigan
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Mr., Chairman and wembers of the Subecommittes, it ia g
pleasure to have the opportunity to appear before you today to
dizcuss H.R. 1 and the nead, generally, for legislation
addressing discrimination in employment.

The Adminlgtration remains committed == as I know all of the
menkbars of this subcommitiee deo =~ to the elimination of berriers
to agual employmaent opportunity grounded in race, color,
religion, sex, and hational origin. Disagreements with the last
Congress were not over this goal, b;t how to achieve it. As it
did last Congress, the Administration supports legislation that
will provide adeguate remesdies for all forms of discrimination.
It remsine steadfast in its view, and this coptinues to be a high
priority for our Nation., Indeed, in his State of the Union last
week, the President calied for legislation "to strengthen the
lawe against empioyment discrimirnation witheut resort to unfair
prefarences.”

Although the very serious attempts jast Year to negotiate an
effective law di¢ not produce a fimal product acceptable to both
Congress and the President, I am hopeful that we will be able to
overcome our differences this year and fulfill President Bush’e

strong desire to strengthen our country’s egual enployment
opportunity laws.
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The Presidant remasins steadfast as well, however, in his

oppogition to the legislation he was compelled to veto last year.

As the pPresident said in his veto message, that legislation was
returned to the Congress because ”"[dlespite the use of the term
civil rights’...the bill employs & maze of highly legalistic
language to introduce the destructive force of quotas into sur
Mation’s employwment system.” ‘'That bill also “glosed the
courthouse doors? to legitimate eivil rights plaintiffs, and it
radically altered the remedial provisions of Title VII,
"replacing measures designed to foster concilliation and
settlement with a new scheme modeled on a tort system widely
acknowledyad to be in a state of crisis.”

Unfortunately, H.R. 1 is nearl§ igentical to -- and in at
least one xespect more troublesome than -- that legislation,
There are ne provisions in H.R. 1 which respond to the
Pragident‘s objections: in fact, this »ill is even more of an
engine of litigation for plaintiffs lawyers at the expense of
conciliation, settlement and harmony in the workplace than its
predacessor. H.R. 1 is not legislation the Administration can
support.

Although there were seriocus differences last year over

certain important provisions, there was also agreemant on several

other egually impoertant proposals. 1 would urge this
Bubcommittee to consider promptly paseing those parts of the
civil rights package on which there is no disagreement. For

axample, the Administration long ago propesed that the Supreme

e - ————— s
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Court’s decisions in patterson v, Mclgen Credit Union, 309 8. Ct,

2362 (1989), and loxange V. ALET Technolo , 109 £, Ct,

22631 (198%), be overtnrned. Patterson unduly limits the
availability of relief under section 1981, a critical civi}

righta statute. loerance needlessly limitek the time for Ffiling
Title VII challenges to discriminatory seniority systems, thereby
denying aggrievesd individusmils an copportunity to seak redreas,

Similarly, the Adwminimtration has repeatedly called for
effective remedies against smawual harassment on the job. That
practice iz a particularly pernicious one and, unfortunately, is
2l]l totv prevalent. Redress for victims of sexual harassment
should not be held hostage to nagotiatjen ever previsions about
which differences exist, Horeovcr,‘we have before us the example
of the Americans wWith Disabilities Act. Lagt year, the Preaajident
and the Congress worked together to enact this landmark
legislation, which will bring Americans with Aisabilities into
the mainstream of society. Again, I urge you to pass quickly
these civil rights initiatives on which we agree.

Yat me relterate for the Administration, however: we will
not accept a bill that results in quotas or other unfair
preferences. Such quotas are not only unfair; they are
counterproductive. This Administration understands the crucial
difference between inclusive affirmative actioen to caat the
reoruitment net as widely as possible, which helps overcome the

¢ffects of discriwination, and rete adnerence to racial and
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ethnic gquotas ~~a pernicious practice which provides at most a
Pyrrhic victory even for those who temperarily benafit.
Ouotas are not the antideote to racism and disorimination.
At its core, guota hiring is decision making hased upon one’s
etatus in a particular class, rather than ypen ohe’s individual
akility. As President Bush hae stated: “Any measure that causes
employment decisjons to turn on factors of race, sex, ethnigity,
or religion —— rather than on gualificationg -= is fundamentally
unfair, and ls at odds with our civil rightas tradition.” Our goal
ought to he an cqual opportunity smociety, and that is not
achieved when we predetermine the results, In the worde of the
President: ~our war against discrimination is impeded, not
advanced, by a bil]l that enacuragna'tha adoption of guotas.”~
Additionally, guotas allow an employer to cover up hiring
and promotion practices that discriminate against minorities by
use of offsetting “pro-minority” practices. But nunerical
equality is not the same am equal treatment and it is not &
substitute for an effective ocutrasch program that will truly
correct for past discrimination. Rathar, equality reguires
elinination of gll discoriminatory practices; correction for
axclusion requires intentional affirmative reaching out and
enmbracing the excluded,
The participante in the civil rights movament of the 1950’s
and 15660's worked hard and gacrificed dearly to have the
govarnment finally make good on the woerds of the Constitution and

the Daclaration of Independence that all men and women be
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guaranteed their unalienabie rights of lifg, liberty, and the
pursuit of happiness., Title VIT of the 1964 Civil Rights Act is
a teugh and effective statute that dyamatically opened up
omployment opportunities and worked to rid the workplace of
dlserdmination. Despite attacks by some who now sesk to do away
with 26 years of success -- In the guise of “restoring the law” -
- Title VII i3 an effective law that has worked guite well to
break down the institutional barriers to aguality that were
srectod and refined throughout our society over saveral hundred
years. Proposals to declare that carefully crafted statute
inadequate or in need of dramatie change == by, for example,
opening it up to umpredictable jury trials with tort-style
racovery even wherae the traditicnnllremady of backpay ls fully
available - ayre themselves misguided, howaver well-meaning. The
remedial and ¢onciliatory mechanisms of Title VII hava had a
ravolutionary effect on the workplace and shoul@ not be souttled
in favor of untested and open~ended aschamas whose most likely
effect would be Lo enrich a mmall number of litigants and
attornays at the axpense of all workers who benefit by the
present statute,

Follewing the Supreme Court’s 1989 Term, the President asked
the Attorney General tov monitor the application of that term’s
major civil rights decision. After a relatively brief period, we
econcluded that Pattersgn and Lorange posed unjustiriad
impadiments to remedyiny discrimination and should be overturned.

Wo have continued to monitor the application of Yards Cove
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Packing v, atanioc, 109 £, Ct. 2115 (1989), Martin v. Wilks, 109
5. Ct. 2180 (1989) and Erice Watarhouse v, Hopkins, 109 &. Ct.

1775 (i9g9). We have concluded that the applicatioen of those
dacigions has not produced rasults that warrant the sweeping
changes of H.R, 1.

Tthe position of the Administration has been clear and it has
besen consistent. Last May the Prasident invited leaders of the
civil rights community from across the country into the Rose
Garden for a mpecia) cersmony. In his address that day,
tregsident Buash reaffirmed his strong commitment teo effevtive
civil rights legislation and set forth four bhasic principles that
he felt must be included in any ecivil rights legislation,

Firet, the Prasident stated, *¢ivil rights legislation muat
operate to ¢bliterate consideration of factors such ae race,
color, religion, sex or national origin from employment
decisions.” To accompliash that ebjective, the laws must push
amployers to provide egual opportunity for all workers, not force
them teo adopt strateglies te avoid litigation, such as quotas.

Second, *eivil rights legislation must reflegt fundamental
principles of fairness that apply throughout our legal system.”
While legitimate ¢ivil rights claims should recaive the full
protection of our nation’s c¢ivil rights laws, thogse accoused of
violating theose laws should be presumed innocent unti) proven
guilty, FPurther, consent decrees that violate Title VII or the

14¢h Amendment do not deserve the protection of federal law. Our
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citicenas should be able to go into court to protsct their
conatitutional rights.

Third, the President strongly urged Congrese to enact a
fadaral law teo ~“provide an adequate deterrent against harassment
in the work piace, based on race, sex, religion, or disability,

and it should ensure a speedy and to such digcriminatoery

practices.” And, the Fresldent stated that the oivil rights lawe

should not ke turned into a lawyersa’ bonanza,encouraging
litigation at the expense of conciliation, mediation, or
apttiement. 7The injection of the full pancply of tort remcdies
into elvil rights laws and the increased availability of attorney
fses in such cases should not be permitted to distort a process
properly aimed at restoring employeas to thedr rightful and
productive positiuvns, The Administration remains committed to
providing an adegquate remedy to work place discrimination and
harassnent.

Fourth, the President stated that the Congress mhould be
¢covered by the fivil rights laws.

Those were the basic reguirements of the President, and I
feel confident that all of us today continue to believe that sach
of thosme principles remains an essential ingredient of
strengthened civil rights legislation.

As this gubsommities iz well aware, the Administration

participated in protracted negotiations iast year in a sincere

affort to ses the President’s hope for fair and effective civil
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righta legislation guickly enacted inte law, and I chaired many
of those sesgions.

The Administration hoped that a major eivil rights statute

could have been epnacted last year. The commitment ¢f tha

Administration was so strong that the naegotiations reached to the
highezt levels. The President’s Chiaf of Staff, his Counsel, and
the Attorney General ail became perscnally and directly involved

in the negotiations -~not by giving orders from a distanoce but by

participating directly in almost daily exchanges of proposed
wording.

Howaver, ap you know, the bill sent to the President 4id not
meet the principles he had cutliined in the Rose Garden. The
Administratien’s apecific Objectionlwﬁre laid out in substantial
detail in numerous letters and statemeants igeued last year which
axe all a matter of public record.

Finally, let me state that, while strengthening laws against
Alegcrimination is important ié is not tha only effort that is
needed 4o addrass the plight of our disadvantaged citisens. Let
me repeat what the President said to the Natisn last week:
Inadeduate schools, a shortage of decant and affordakle housing,
pooer and inaccessible health care, drugs and the attaendant plague
of sogial problems that they have visited on our naighborhoods,
and crime pose daunting barriers te the full participation of

disadvantaged individuals in our gociety. We must get rid of

these barriers if we are to have an equal opportunity society.

Thome whe are sinceraly concerned abeut helping the past victims

s
_"‘- .
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ef discrimination will, I am sure, support the Administration’a
initiatives in these areas.

Ar President Bush said in his veto message last year, “[olur

goal and sur promise has been equal opportunity and esgual

protaction under the law. That is a bedrock principle from which

we cannot retreat, The temptatien to support a bill -- any bill -

~ slaply because its title includes the words ’g¢ivil rights’ is

vary strong. This impulse is not entirely bad,

Presunptions
have too often run the other way, and our nation’s history on

racial guestions cautionz against cemplacency. But when our

efforts, however well intentioned, result in quotas, equal

opportunity is not advanced but thwarted., The very commitment to

juetica“und equality that is offarad as the reasen why this bill
ghould be signed regquires me to veto it.”

This Administration remsins committed to strengthening our
civil rights laws and will continue te work with this

Subcommittée to ensure that those lawe work affectively.

Thank you.

W
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Mr. Chairman and members of the Subcommittee, it is a
pleasure to have the opportunity to appear before you today teo
discuss H.R. 1 and the need, generally, for legislation
addressing discrimination in employment,

The Administration remains committed -~ as I know all of the
members of this subcommittee do ~- to the elimination of barriers
to equal employment opportunity grounded in race, coloy,
religion, sex, and national origin. Disagreements with the last
Congress were not over this goal, but how to achieve it. As it
did last Congress, the Administration supports legislation that
will provide adequate remedies for all forms of discrimination.
It remains steadfast in its view, and this continues to be a high
priority for our Nation. 1Indeed, in his State of the Union last
week, the President called for legislation ”to strengthen the
laws against employment discrimination without resort to unfair
preferences.”

Although the very sericus attempts last year to negotiate an
effective law did not produce a final product acceptable to both
Congress and the President, I am hopeful that we will be able to
overcome our differences this year and fulfill President Bush’s
strong desire to strengthen our country’s equal employment

opportunity laws.
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The President remains steadfagt as well, however, in his

opposition to the legislation he was compelled to veto last year.
As the President said in his veto message, that legislation was
returned to the Congress because “fdlespite the use of the term
'e¢ivil rights’...the bill employs a maze of highly legalistic
language to introduce the destructive force of gquotas into our
Nation’s employment system.” That bill also “closed the
courthouse doors” to legitimate civil rights plaintiffs, and it
radically altered the remedial provigions of Title VII,
7replacing measures designed to foster conciliation and
settlement with a new scheme modeled on a tort system widely
acknowledgad to be in a state of crisis.”

Unfortunately, H.R., 1 is nearly identical to -- and in at
least one respect more troublesome than -- that legislation.
There are no provisions in H.R. 1 which respond to the
President’s objections; in fact, this bill iz even more of an
engine of litigation for plaintiffs lawyers at the expense of
conciliation, settlement and harmony in the workplace than its
predecessor. H.R. 1 is not legiglation the Administration can
support.

Although there were serious differences last year over
certain important provisions, there was also agreement on several
other equally important proposals. I would urge this
Subcommittee to consider promptly passing those parts of the
civil rights package on which there is no&?isagﬁigmgntb ‘For,

, s .
example, the Administration long ago proposethhgt the Supreme

.
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Court’s decisions in Patterson v. Malean Credit Union, 109 8. Ct.

2363 (1989), and Lorance v. AT&T Technologies, Inc., 109 S. Ct.
iy ;w,jn ’:i R

i .
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2261 (1989), be overturned.|’Pattskson unduly limits the B

-

avaiiabiiity‘%{(Fi}ieﬁkf?dii}section 198l,‘3m¢ritical civil
rights statutéHZLQ;gggg)needless%@ limitsfﬁhe time for filing
Title VII challenges to discriminatory seniority systems, thereby
denying aggrieved individuals an opportunity to seek redress.

Similarly, the Administration has repeatedly called for
effective remedies against sexuasl harassment on the ijob. That
practice is a particularly pernicious one and, unfortunately, is
all too prevalent. Redress for victims of sexual harassment
should not be held hostage to negotiation over provisions about
which differences exist. Moreover, we have before us the example
of the Americans With Disabilities Act. Last vear, the President
and the Congress worked together to enact this landmark
legisliation, which will bring Amerisans with disabilities into
the mainstream of society. Again, I urge you to pass quickly
thoze civil rights initiatives on which we agree.

Let me reiterate for the Administration, however: we will
not accept a bill that results in guotas or other unfair
preferences. Such guotas are not only unfair; they are
counterproductive. This Administration understands the crucial
difference between inclusive affirmative action to cast the
recruitment net as widely as possible, which helps overcome the

effects of discrimination, and rote adherence to racial and

: : 16/72/20
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ethnic qQuotas -~-a pernicious practice which provides at most a

Pyrrhic victory even for those who temporarily benefit.
Quotag are not the antidote to racism and discrimination.
At its core, quota hiring is decision making based upon one’s

status in a particular class, rather than upon one‘s individual

e ———— b

ability. As President Bush has =ztated: “Any measure that causes
employment decisions to turn on factors of race, sex, ethnicity,
or religion ~- rather than on gualifications -- is fundamentally
unfair, and iz at odds with our civil rights tradition.” Cur goal
ought tc be an equal oppeortunity socisty, and that is not
achieved when we predetermine the results. In the words of the
President: “0ur war against discrimination is impeded, not
advanced, by a bill that encourages the adoption of quotas.”

Additionally, quotas allow an employer to cover up hiring
and promotion practices that digcriminate against minoritie= hv
use of offsetting “pro-minority” practices. But numeric
equality 1is not the same as equal treatment and it is nc ;% Lo
substitute for an effective outreach program that will t /b
correct for past discrimination. Rather, equality requi
elimination of all discriminatory practices; correction
exclusion requires intentional affirmative reaching out
embracing the excluded.

The participants in the civil rights movement of the 1950’s
and 1960’s worked hard and sacrificed dearly to have the
government finally make good on the words of the Constitution and

the Declaration of Independence that all men and women be
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guaranteed their unalienable rights of 1ifa, liberty, and the

pursuit of happiness. 7Title VIT of the 1%64 ¢ivil Rights Act is
a tough and effective statute that dramatically opened up
employment opportunities and worked to rid the workplace of
discrimination. Despite attacks Ly some who now geek to do away
with 26 years of success -- in the guise of ”restoring the law” -
- Title VII is an effective law that has worked quite well to
break down the institutional barriers to equality that were
erected and refined throughcocut our society over several hundred
years. Proposals to declare that carefully crafted statute
inadequate or in need of drawatic change —- by, for example,
opening it up to unpredictable jury trials with tort-style
recovery even where the traditional remedy of backpay is fully
available -- are themselves misguided, however well-meaning. The
remedial and conciliatory mechanisms of Title VII have had a
revolutionary effect on the workplace and should not be scuttled
in favor of untested and open-ended schemes whose most likely
effect would be to enrich a small number of litigants and
attorneys at the expense of all workers who benefit by the
present statute.

Following the Supreme Court’s 1989 Term, the President asked
the Attorney General to monitor the application of that term’s
major civil rights decision. After a relatively brief period, we
concluded that Patterson and Lorance posed unjustified
impediments to remedying discrimination and should be overturned.

We have continued to monitor the application of Wards Cove
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Packing v. Atonio, 109 $. Ct. 2115 (198%), Martin v. Wilks, 109

S. Cct, 2180 (1989) and Price Waterhcuse v. Hopkins, 10% 5. Ct.
1775 (1989). We have concluded that the application of those
decigions has not produced results that warrant the sweeping
changegs of H.R. 1,

The position of the Administration has been clear and it has
been consistent. Last May the President invited leaders of the
2ivil rights community from across the country into the Rose
Garden for a special ceremony. In his address that day,
Prezident Bush reaffirmed his strong commitment to effective
civil rights legislation and set forth four basic principles that
he felt must be included in any civil rights legislation.

First, the President stated, #civil rights legislation must
operate to obliterate consideration of factors such as race,
color, religion, sex or national origin from employment
decisions.” To accomplish that objective, the laws must push
employers to provide equal opportunity for all workers, not force
them to adopt strategies to avoid litigation, such as quotas.

Second, %civil rights legislation must reflect fundamental
principles of fairness that apply throughout cur legal system,”
While legitimate civil rights claims should receive the full
protection of our nation’s civil rights laws, those accused of
vieclating those laws should be presumed innocent until proven

guilty. Further, consent decrees that violate Title VII or the

14th Amendment do not deserve the protection of federal law. Our

=} 163,280
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citizens should be able to go into court to protect their
constitutional rights.

Third, the President strongly urged Congress to enact a
federal law to “provide an adequate deterrent against harassment
in the work place, based on race, sex, religion, or disability,
and it should ensure a speedy end to such diseriminatory
practices.” And, the President stated that the civil rights laws
should not be turned into a lawyers’ bonanza,encouraging
litigation at the expense of conciliation, mediation, or
settlement. The injection of the full panoply of tort remedies
into ¢ivil rights laws and the increased availability of attorney
fees in such cases should not be permitted to distort a process
properly aimed at restoring employees to their rightful and
productive positions. The Adeministration remains committed to
providing an adequate remedy to work place discrimination and
harassment.

Fourth, the President stated that the Congress should be
covered by the civil rights laws.

Theze were the basic requirements of the President, and I
feel confident that all of us today continus to believe that each
of those principles remains an esgential ingredient of
strengthened civil rights legislation.

As this subcommittee is well aware, the Administration
participated in protracted negotiations last year in a sincere

effort to see the President’s hope for fair and effective civil

0 L0d +@:91 Te/ 78,0




rights legislation quickly enacted into law, and I chaired wmany

of those sessions. )

The Administration hoped that a\;§§g? civil rights statuﬁe;‘
could have been enacted last year. ThHe commitment of the
Administration was so strong thag‘the negotiatiens reached to the
highest levels. The President’s Chief of Staff, his Counsel, and
the Attorney General all became personally and directly invelved
in the negotiations --not by giving orders from a distance but by
participating directly in almost daily exchanges of proposed
wording.

However, as you know, the bill sent to the President did nct
meet the principles he had outlined in the Rose Garden. The
Administration’s specific objection were laid out in substantial
detail in numerous letters and statements issued last year which
are all a matter of public record,

Finally, let me state that, while strengthening laws against
discrimination is important it is not the only effort that is
needed to address the plight of our disadvantaged citizens. Let
me repeat what the President zmaid to the Nation last week:
Inadequate schools, a shortage of decent and affordable housing,
paor and inaccessible health care, drugs and the attendant plague
of social problems that they have visited on our neighborhoods,
and crime pose daunting barriers to the full participation of
disadvantaged individuals in our society. We must get rid of
these barriers if we are to have an equal opportunity society.

Those who are sincerely concerned about helping the past victims

. =@:97 16-60.-20
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of discrimination will, I am sure, support the Administration’s
initiatives in these areas.

As President Bush said in his veto message last year, “{olur
goal and our promize has been egqual opportunity and equal
protection under the law. That is a bedrock principle from which
we cannot retreat. The temptation to support a bill -- any bill -
- simply because its title includes the words ’fcivil rights’ is
very strong. This impulse is not entirely bad. Presumpticns
have too often run the other way, and our nation’s history on
racial questions cautions against complacency. But when our
efforts, however well intentioned, result in quotas, equal
opportunity is not advanced but thwarted. The very commitment to
justice and equality that iz offered as the reascn why this bill
should be signed requires me to veto it.”

This Administration remains committed to strengthening our
civil rights laws and will continue to work with this
Subcommittee to ensure that those laws work effectively.

Thank you.
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U.S. Department of Justice

Office of the Solicitor General

The Solicitor General Washington, D.C. 20530

February 1, 1991

The Honorable C. Boyden Gray
Counsel to the President
Second Floor, West Wing

The White House

Washington, D. C. 20500

A

Dear y:

I am pleased to announce that Gordon Crovitz of the The Wall
Street Journal will be attending the February 7 meeting of the
Competitiveness Council’s Working Group on Federal Civil Justice
Reform. Mr. Crovitz will be sharing his perspective on the role
of attorney’s fees in the federal civil justice system. We will
also be reviewing the discovery reform proposals as prepared by
the Justice Department.

To give you a preview of Mr. Crovitz’s thinking on the
subject of federal civil justice reform, enclosed please find
copies of several of his articles on the subject.

Our meeting is scheduled for 10 o’clock a.m. in Room 180 of
the 0ld Executive Office Building. Please contact Jean Bell on
202-456-2816 by c.o0.b. February 5, to arrange for building
access.

/

Since elfi

e
Kenneth W. Starr
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HEADLINE: LAWYERS ON TRIAL;
How to Take the Profit out of Suing

BYLINE: GORDON CROVITZ; GORDON CROVITZ 1is an editorial writer for the wall
Street Journal and 3 third-year student at Yale Law School. He has 3 law degree
from Oxfard University, where he was a Rhodes scholar.

RODY:

As difficult as it may now be to believe, the American legal system was once
the envy of the world. The Constitution guaranteed a strong and independent
judiciary that protected citizens from abuses of power by the government. The
common law civilized Americans' dealings with each other. Agreements were
sacred and negligent activity was punished. The law was generally predictable
and most Americans, with the notable exception of blacks, perceived the rules as
fair. Lawyers were held in high repute. Alexis de Tocgueville pointed to the
special role of attorneys as guardians of the American political order: "The
people in a democracy do not distrust lawyers, knowing that it is to their
interest to serve the democratic cause, and they listen to them without getting
angry.”

As recently as 1931, Judge Learned Hand could tell the graduating class of
the Yale Law School that they would be servants of their siciety, reflecting its
values. “Despite its inconsistencies, its crudities, its delays, and its
weakness, the law still embodies so much of the results of that disposition as
we can collectively impose. Without it, we cannot live; only with it can we
insure the future which by right is ours.®

But in the past half century, the legal system that was supposed to redress
wrongs has become an arena where injuries are inflicted. Over nine percent of
obstetrics/gynecology specialists gave up their obstetrics practice in 1983,
chiefly because they were unable to find or afford the skyrocketing malpractice
premiums.

Last year, insurance premiums for Michigan day-care centers rose an average
of 400 percent because of the publicity surrounding a few sex-abuse cases. One
center in Washington State has to pay a 500 percent premium increase, €ven
though it had had no claims in 10 years. Entire local governments in
California, Kentucky, Massachusetts, Florida, Maryland, and New York have left
office because the town could not afford liability insurance, due to rising
litigation costs and settlements. Meanwhile, ambulance chasers fly to Bhapal to
; talk rural Indians into putting themselves at the whim of the delay-filled and
| unpredictable U.5. legal system. ‘

Everyone has favorite horror stories of lawsuits where the legal system is on | i
one side and justice is on the other. {
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* Thousands of pregnant women are suffering from morning sickness because the
drug Bendectin is off the market. Its maker, Merrell Dow Pharmaceutical
Company, could no longer afford the cost of product liability suits alleging the
drug caused birth defects, although the safety of Bendectin had been repeatedly
upheld by major medical journals and the Food and Drug Administration.

* In May 1984, seven chemical companies paid $180 million into a fund for
veterans for alleged injuries by Agent Qrange -- even though the judge presiding
over the case found "no factual connection of any substance hetween the disease
and the alleged cause."

* In 1983, the City of New York paid $650,000 to Milo Stephens, a mental
patient, who had tried to commit suicide by jumping in front of a subway car in
1977. Mr. Stephens survived, though he lost an arm, a leg, and part of the
other arm. He then sued the city, claiming that the subway driver should have
stopped sooner. The city settled, figuring that it was safer to pay the
$650,000 than to risk losing much more in court.

* In California, a man was injured when a drunk driver lost control of his
car, veered into a parking lot, and crashed into a telephone booth where the man
was standing. The man sued the companies that had designed, installed, and
maintained the booth. In 1983, Chief Justice Rose Bird of the California
Supremg Court held that these companies could be held liable for the injuries.

One result of this degradation of the law is that law-abiding citizens are
demoralized by the unpredictable and often unreasonable rules of behavior under
which they must live. We see a chilling effect on investigative reporters
fearful of libel suits, and on doctors, manufacturers, and any defendant unlucky
enough to face the choice between settling out of court or risking the
possibility of huge punitive damage awards. Litigation thus poses a much
greater cost on society than the two percent of the gross national product we
spend directly on lawyers. The fear of lawsuits poisons Americans’
relationships with each aother, Even the family has been affected, with husbands
and wives increasingly signing pre-nuptial contracts to protect themselves
against the capriciousness of divorce courts. In at least one case, a son sued
his father and mother for parental malpractice. And one man collected $4,000
from his brother for being called a "dirty louse."

Litigation Explosion

The amount of lawyering has increased as our respect for the law has
declined. There are now 650,000 practicing lawyers in the United States, twice
the number of a decade ago. By 1990, there may be more than 800,000. Between
1960 and 1983, the number of cases filed in the federal courts more than tripled
to 280,000 from 80,000. The number of courts of appeals cases rose to. 30,000
from less than 4,000.

Changes in jurisprudence are responsible for much of this litigation
explosion. Activist judges have defined an increasing number and variety of
“rights" -- a minor student's right to a due process hearing before he can be
suspended from school; the right of mental patients to "least restrictive care"
and 50 on. Activist judges seem to have particularly soft hearts for the most
hardened criminals.
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Brug-runners, for example, have benefited greatly from the expansive view of
rights under the Fourth Amendment's search and seizure rules. Federal courts in
New York and California ruled in the early 1980s that dogs would no longer be
allowed to sniff for drugs at area airports. The problem, as one court put it,
was that the "molecules of contraband emanating from the interior of the luggage
are so subtle and incapable of human perception . . . that a canine's detection
of them constitutes an intrusion into the owner's privacy." In another case, a
prisoner claimed a constitutional right to cable television in his cell. A
federal district court upheld his claim, which was later reversed.

Litigation has similarly beenh encouraged by the transformation of standards
of liability. The law of personal injury -- torts -- is unrecoghizable from
just a3 generation ago. The rule until recently was that a defendant had to ‘be
negligent to be held liable for damages. Now "absolute" liability prevails in
some states: a defendant may be liable even if his responsibility for an injury
is tenuous. Gun manufacturers in Maryland have recently been found liable for
wounds caused by shootings. This expansion of liability may be motivated by the
desire among courts and juries to pick the deep pockets of corporate defendants.
The effect is to make litigation more attractive.

The law is growing ever more complex. And complex laws, as University of
Chicago law professor Richard A. Epstein noted in the Wall Street Journal, mean
more litigation.

Complex rules necessarily confer a large measure of discretion upon those who
enforce and interpret the law, thereby increasing the level of uncertainty and
error when the rule is honestly applied, and the level of uncertainty and error
when the rule is dishonestly or incompetently applied . . . Erraor, uncertainty,
and abuse reduce the level of welfare of the people who must learn to adapt to
that complex regime, and increase the likelihood that they will struggle to beat
the system by finding gaps and glitches in the system.

Finally, changes in the process of litigation have created incentives to sue
and go to court even where there is no reasonable case to be brought. Undoing
these changes, and reducing the incentive to sue, is perhaps the best way to
restore balance to our legal system and to eliminate unnecessary litigation.

Here are four reforms for Congress, the states, courts, and bar associations
that would reduce the amount of unfair litigation, make the law more just, and
renew confidence in the legal system.

1. Farce the Losing Party to Pay the Legal and Court Fees of the Winning Party

Perhaps the most glaring injustice in the legal process is how lawyers are
paid. Under what is called the "American rule,” both sides pay their ouwn
lawyers. In contrast, Western European countries follow the " English rule,
which forces the losing party to pay the winner's legal bills, as well as court
fees. It is no accident that Europe has avoided the American litigation
explosion, or that England has only 40,000 solicitors and barristers;
Washington, D.C. alone has 25,000 lawyers, or one for every 65 people.

u

The justification for the English rule 1is simple: it is unfair to make the

winner, plaintiff or defendant, pay huge legal fees to vindicate his rights.
Adopting the English rule would also have beneficial side effects. People
would be less litigious, hesitating to run up huge legal bills out of fear
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that they would have to pay twice the costs of litigation. And fee-shifting
would discourage frivolous "nuisance" claims that are brought in the
not-unreasonable hope that the defendant will settle out of court rather than
risk the high cost of litigation. The English rule is also more fair to poor
litigants who, if successful, do not pay any legal fees. Even European public
interest lawyers agree that it would be a mistake to give up the English rule.

"I1f the rule were abolished," one wrate, "there might be many cases in which
the plaintiff would decide not to sue simply because a substantial part of his
possible damages would be swallowed up in lawyers' fees. The game might then
not seem worth the candle."

The United States originally followed the English rule; statutes requiring
the losers to pay were on the books well into the 1930s. But by now the rule
has withered away. One explanation for the disappearance is that lawyers
disapproved of the old system: a litigant will be more generous toward his
lawyer if he doesn‘t risk also having to pay the other side's lawyers.

Some U.S5. statutes do shift legal fees, but these are not designed to make
litigation more fair or to reduce the amount of litigation. On the contrary,
these "one-way" fee shifting statutes have the effect of adding a burden to
defendants and encouraging more lawsuits. Some 130 federal statutes force a
losing defendant to indemnify the legal costs of a winning plaintiff, but do not
require a losing plaintiff to indemnify a winning defendant. Congress wanted to
encourage certain kinds of litigation, such as civil rights cases. The curipus
underlying principle is that the government pays to get itself sued. In 1984,
the U.5. government paid $42%9 million to plaintiffs.

The results of one-way fee shifting are legendary in the legal community. In
a recent case, a federal judge awarded one of New York's biggest law firms
$62,000 for getting their "pro bono" client an award of $2,500. The plaintiff
said the New York City police had used excessive faorce in arresting him after a
high-speed chase. The Supreme Court is reviewing a case where the lawyers were
awarded 250,000 in fees for getting their clients $33,000.

Z. Make the Litigants Pay the Cost of Using the Courts by Imposing User Fees

People do not hesitate to drive along city streets, but expensive tolls for
highways and bridges make them think twice. Courts are not like freely
accessible streets; there are no user fees. But for civil suits between two
private parties, there is no apparent reason why the general public should pick
up the bill. If, as in a recent case, Coca-Cola bottlers object to the price of
Diet Coke syrup, they have every right to sue to discover the costs of the
ingredients and get a federal judge to order that Coke turn over its secret
formula. This is a business spat between well-heeled companies that have no
claim to be subsidized by the nation's taxpayers. Why not have the parties -——
at least ones who aren't poor -- pay a fee for using the courts? This would
deter frivolous cases, thus reducing the amount of litigation. It would also
suppart the fairness principle that citizens should pay for the public goods
(court costs) they use.

The idea of a user-fee system is hardly a modern innovation. Colonial courts
charged stiff fees, and English courts still charge for all court costs except
the judge's salary. Indeed, the principle that the users of the courts should
have to pay for the privilege has never been officially abandoned in the United
States. There are still statutes in every state and in the federal rules

LEXIS NEXIS LEXIS NEXIS



Services of Mead Data Central, Inc.

BAGE 14
(c) 1986 The Heritage Foundation, Policy Review 1986 Winter

demanding payment of fees for using the courts. The problem is that many of
these statutes are outdated, with the real value of the fee a fraction of the
current cost of administering the systenm.

The federal courts cost $1 billion a year to run. Litigants are required
only to pay a $60 filing fee. Assuming that even this modest sum is paid for
all 250,000 civil suits filed each year (the sum is waived for indigent
plaintiffs), only $15 million is raised, just 1.5 percent of the federal
Judicial budget. 1In contrast, some states run surpluses by charging user fees
meant to cover the full costs of the system. Not surprisingly, these states do
not have the case backlags of states that charge only nominal fees.

User fees in the federal courts and most states would have to be raised
substantially to begin cutting back on litigation subsidy. The RAND
Corporation’s Institute for Civil Justice estimated in 1983 that the cost of
administering the average tort case was $1,700. In tort cases where a Jury was
involved, the average case cost $9,200, not including the personal costs to the
Jurors. The more complicated kinds of jury cases cost an average of $15,000.
In 73 percent of jury trials, the average cost of processing the case is more
than the amount at stake between the parties.

Raising court fees would have many advantages. People would be less likely
to bring frivolous cases if required to pay significant filing fees. Economy
would be served by lifting the judicial budget burden on taxpayers. And in
cases where the legal fee isn't worth the amount at stake, parties will be more
likely to use alternative dispute resolution systems like small claims courts,
private tribunals, or even to work out their disagreements by themselves.

3. Join the Rest of the Civilized World in Outlawing Contingency Fees and Class
Action Suits

In oral argument before the Supreme Court last spring, a lawyer explained
that his clients in a case against a large 0il company were grganized as 3 class
action suit to protect the rights of people with small claims. Justice William
Rehnguist cut in, "How does it protect them to have their claim adjudicated?"
The lawyer said, "It gets your claim heard. These are small claimants and
they're not going to be able to get the claim heard." Justice Rehnquist was
skeptical. "I can see how the rule gets you more plaintiffs," he said. "I
can't see how it protects people."

This exchange points to the distasteful problem of lawyers stirring up cases
that should never have been brought. Common practices like contingency fees and
class action suits are outlawed in the rest of the world as contrary to the
public interest, and branded as the criminal acts of champerty, maintenance, and
barrotry. These techniques amount to lawyers acquiring someone else's-legal
right to sue. This was originally also against the law in the United States.

In 1920, the Supreme Court held that contingency fees were clearly improper.
"While recognizing the common need for the services of agents and attorneys in
the presentation of such claims and that parties would often be denied the

| opportunity of securing such services if contingency fees were prohibited,"

f Justice Brandeis wrote, “Congress has manifested its belief that the causes

! which gave rise to laws against champerty and maintenance are persistent." A
U.5. Court of Appeals in the 1930s repeated the warning against the
then-developing champerty by way of the contingency fee, predicting it would
invite "officious intermeddlers . . . stirring up strife and contention by

€
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vexatious and speculative litigation which would disturb the peace of society,
lead to corrupt practices, and prevent the remedial process of law."

Contingency fees and class action suits are relatively recent additions to
legal procedure. Both began to sneak into the legal system in the 1930s and
1940s, when Congress stopped passing bills to outlaw them. Contingency fees are
now usually used for personal-injury cases, with the lawyer getting up to 40
percent of the damage award (plus costs) if he wins the case gr nothing if he
loses. Although no figures are kept on how much legal work is done by
contingency fee, it is clear that almost all mass tort and "consumer interest”
cases are contingent.

Class action suits were originally conceived as shareholder derivative
actions, where people with exactly the same claim against a corporation banded
together to share expenses and avoid duplicative litigation. Now, however,
looser standards mean that people with widely differing interests in the
litigation can still be certified by judges as a class.

The class action system invites abuse. In products liability cases,
plaintiffs who suffered severe losses are joined by those who suffered little or
no injury. In the asbestos litigation, for instance, no plaintiff got more than
d few thousand dollars; everyone got something, but the seriously injured were
undercompensated while others were overcompensated.

Class action suits are particularly inappropriate when they are used to alter
social policy. In the 1970s, class action suits were the main method for
forcing desegregation of schools through busing, even though opinion polls
showed that most blacks opposed forced busing.

Why is the United States alone in allowing these financing technigques for
litigation? One historical explanation is the unique discretion the grganized
bar associations have over court procedure. The class action rules of civil
procedure, for example, were written by a bar committee and approved by a
judicial committee, but have never actually been approved by Congress, which is
charged by the Constitution with regulating the courts. These rules of civil
procedure have the legal authority of, say, an innavative law review article,
but are treated by lawyers and judges as the law of the land.

In the United States, going to court has became not so much a necessary evil
as just another industry. But something critical to our idea of rights has been
lost: the fact that only individuals have a moral and political claim to rights;
they can resort to law if necessary to protect these rights by hiring lawyers.
Contingency fee arrangements change the right in question from one of the
individual citizen to one jointly possessed by the plaintiff and his lawyer.

The lawyer, who has a clear financial interest in what the plaintiff gets,
decides whether to settle or litigate. Not only are some cases litigated that
should be settled because the lawyer wants to go for the big damages award, but
often lawyers actually drum up plaintiffs who had no intention to sue.

No case illustrates the champerty abuses better than the Agent Orange
litigation. This defoliant, used in the Vietnam War to rob the Communists of
their jungle cover, became a household word when a team of lawyers began to
appear on television to tell of the illnesses vets suffered because of the
dioxin-like ingredient of the spray. The publicity led about 120,000 vets to
sign up as plaintiffs after being contacted by the lawyers. The class action
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suit was filed against the chemical manufacturers of Agent Orange in the federal
courts, with the lawyers working on a contingency-fee basis. The companies,
accused under the murky product-liability law, faced possible damages in the
billions. They did the only prudent thing. They settled the case, pledging
$180 million.

Trouble is, the plaintiffs' lawyers had no case to bring. The lack of any
bona fide claim for damages became apparent when the plaintiffs' lawyers asked
federal Judge Jack Weinstein for $26 million as their share of the settlement.
His response is 8 sharp indictment of the legal system: "I'm not going to reward
attorneys for bringing a case that had no merit . . . Given the fact that I
find and have found that you've shown no factual connection of any substance
between the disease and the alleged cause, I do not believe it desirable to
encourage cases like this." He gave them only part of what they requested.

However, the class action, contingency fee system was a complete failure.
Not only did apparently wholly innocent chemical companies pay a huge extortion
to avoid the vagaries of a trial, but the lawyers, Judge Weinstein suggested,
did "more harm than good in exciting a lot of unnecessary fears." And in the
end, no veteran wound up with more than a couple of thousand dollars
“compensation,” a fraction of the amount earned by any lawyer.

Congress and the state legislatures should consider ways to replace
contingency fees and class action suits by other techniques that are more
cansistent witht eh notion that legal rights belong only to individuals and
acknowledge that government-run courts cannot be regulated solely by lawyers.
Worthy cases should get their days in court, with any damages going to the
parties, not the lawyers.

4. Abolish Punitive Damages Except in Cases of Intentional Injury

One of the greatest incentives to sue is the widespread awarding of punitive
damages, another recent addition to the American legal system. Originally
reserved for punishing heinous intentional torts like assault or for punishing
defendants who try to conceal their tort, punitive damages are now regularly
demanded in every area of law.

In considering abuses of punitive damage claims, keep in mind that the key
function of torts is to allocate the risks of accidents in such a way that
people do not cause unreasonable risks to others. The idea is that the right
amount of deterrence is produced by forcing a negligent injurer to make good his
victim's loss. If defendants must pay more in punitive damages, too much will
be spent on preventing accidents. We could all, for example, drive 25 miles per
hour; this would reduce fatal accidents, but at an unacceptable cost to society.
Similarly, too much caution implies an inefficient legal system. :

A good example is the recent medical practice of "defensive medicine.®
Doctors face possible multimillion dollar punitive claims for “pain and
suffering" from malpractice suits. Many doctors defend themselves by running
unnecessary and expensive tests just to protect themselves from possible
litigation. The immediate result of this, of course, is higher medical costs.

The American Medical Association estimates that the average number of
] malpractice claims filed per 100 doctors rose from five in 1975 to 16 in 1983. (
f Forty thousand claims were filed in 1983, triple the 1975 number. 2
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The average settlement was $5,000 in 1970, $24,000 in 1975, and is now
$333,000 -~ $650,000 in California, where the plaintiff need not prove the
defendant acted negligently. (The California legislature has since put a cap an
the amount a lawyer can make in a contingency fee malpractice suit.)

Punitive damages have occasionally boomeranged against the lawyers who worked
to expand their application. In 1980, an Ohio jury awarded $2.35 million to a
plaintiff in a legal malpractice case. The lawyers failed to refile a products
liability and negligence case arising from an auto crash. The jury decided that
if the accident case had gone to court, the plaintiff would have received %2
million in punitive damages. The jury assessed the lawyers this $2 million on
the ground that the plaintiff couldn't collect against the auto company. This
bizarre result illustrates how far we've come in undermining the original
deterrence purpose of punitive damages. The lawyers were told to pay the amount
that was supposed to deter product negligence, while the auto company paid
naothing and so went undeterred.

The United States should adopt the European actuarialtable approach. Juries
are told simply to find whether there has been injury and to indicate a range of
the harm. The award limits are set by legislatures, so that similar injuries
get similar damages. Maximum limits are also set, so that the legal system is
not used as a playing ground for fortune hunters.

Time for Change

Who will defuse the litigation bomb? Not the lawyers, for whom litigation
is, after all, livelihood. Even the out-of control contingency fees and class
action suits seem beyond reform through the lawyers' self-regulatory system.
And to be fair, the American Bar Association has little incentive to reform the
legal system when those at the pinnacle of American law, the justices of the
Supreme Court, seem to give little thought to the abuses that have over time
crept into the law. The Supreme Court itself is guilty of acting as if there
are no costs to litigation, as if all cases deserve equal attention, and as if
any economizing may be for others, but not for lawyers.

If the lawyers and judges can't solve the litigation prablem, who can? For
one, Congress, which is charged with regulating the federal courts. So can the
state legislatures, which control state legal procedure. Leadership can also
come from the Justice Department. Eliminating abusive, costly litigation is a
natural goal for an administration committed to the opportunity society.

The alternative to reforming the law is more demoralization. It is time to
return to the legal system that Judge Learned Hand could so highly praise only
30 years ago: "The best of man's hopes are enmeshed in its success; when it
fails, they must fail; the measure in which it can reconcile our passions, our
wills, our conflicts, is the measure of our opportunities to find ourselves.”

Nothing written here is to be construed as necessarily reflecting the views
of The Heritage Foundation or as an attempt to aid or hinder the passage of any
bill before Congress.

GRAPHIC: Illustration, "My ex-wife is bringing a class-action suit against me on
behalf of ex-wives everywhere.” Drawing by Handelsman, The New Yorker, 1984.
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Absurd Punitive Damages Also ‘Mock’ Due Process

Oh. to be a fly on the wall at this week s
Supteme Court meeting to decide which
appeals to hear and which to let fall by
the jurisprudential wayside In June, the
justices seemed to nvite cases arguing
that outrageous punitive damages also are
unconstitutional, but the coguettish Court
has since refused to take any
punitive-damages appeals Starting with
Friday s conference to accept or deny
cases, the justices have their pick of entic-
Ing cases

In three appeals since 1986 arguing that
punitive damages can be unconstitutional,
the justices have said no to one argument

Rule of Law
By L. Gordon Crovitz

and yes. maybe to another. In June's
Brounmng-Ferns v Kelco, the justices said
that the Eighth Amendment prohibition
against excessive fines doesn't apply out-
side criminal cases, so Is no protection
against punitive damages. But a majority
of justices have said that pumitive damages
might violate the due-process clause of the
14th Amendment

Justices O'Connor and Scalia have said
that the “'wholly standardless discretion™
of punitive damages ‘‘appears inconsistent
with due process '~ Justices Brennan and
Marshall noted that juries *‘are left largely
to themselves 1n making this important
and potentially devastating decision.” Jus-
tice Stevens has signed on to sumilar warn-
ings about arbitrary awards

The justices are old enough to recall the
once upon a time-—about 30 years ago—
when punitive damages rarely were as-
sessed and then almost always only when
a defendant had a quasi-criminal intent to
harm the plaintiff No more Punitive dam-
ages are routine, from car accidents to
commercial disputes between blue bloods
such as MGM vs Walt Disney and Procter
& Gamble vs Revion In California, one

tenth of jury V(:rdIClS now result 1n puni-
tive damages, which averaged $3 million
last year There have been at least six
punitive damages awards of more than $20
nulhon n the US just since Brouning-
Ferns Punitive damages are paid by de-
fendants. but ultimately raise costs to con-
sumers and force products off the U.S.
market for fear of unpredictable hability

One case the justices could decide to
hear has the twin advantages of being
based on an absurd tort and coming with a
brilhant lower-court opimon on the due-
process tssue Rescrve Life Insurance v
Eichenseer 1s about a woman suing her
medical insurance company for failing to
pay her reimbursement quickly enough
There was evidence that her atlment
wasn't covered by her policy, but she sued

in Mississipp! under a new tort called *'in-
surers’ bad faith™ because the fight over
the $6,000 payment took three years. This
“‘bad faith™ tort Jeft federal appeals court
Judge Alex Kozinskl agog in a separate
case last year: "I suppose next we will be
seeing lawsuits seeking punitive damages
for maliciously refusing to return tele-
phone calls or adopting a condescending
tone 1n interoffice memos "

Whatever the novelty of the tort claim. .

Mississippt courts awarded Ms. Eichenseer
$500,000 in punitive damages and $1,000 in
actual damages to compensate her for the
delay. The $500-$1 punitive-damages ratio
1s all the more boggling since if this had
been a criminal case against an nsurer,
the top fine would have been only $1,000.

But like judges In many other cases
since Browmng-Ferms, a majority of
lower-court judges who heard the Reserve
case said any constitutional ruling must be
left to the Supreme Court—which In a
Catch-22 may be waiting for lower courts
to chew over the issue. Washington lawyer
Theodore Olson argues in his Supreme
Court brief in the case that the lower
courts are In a “‘state of paralysis™ since
they're bound by precedents denying any
constitutional problem

Houston-based federal appeals Judge

Edith Jones chastised her colleagues on
the Fifth Circuit for ducking the due-pro-
cess Issue in the Reserve case. Judge
Jones—often mentioned as a possible Su-
preme Court nominee —stressed the impor-
tance of finding a way out of the punitive-
damages trap This case ‘‘mocks our no-
tions of fundamental fairness embodied in
the due-process clause,” she wrote, be-
cause the wnsurer had no ‘‘adequate notice
of the conduct that could result in punitive-
damages awards "

She could find only a “‘non-rule of law"
acting as ‘“‘a predator lurking in the
shadows to pounce on the unsuspecting”
defendant Arbitrary punitive damages
mean ‘“‘punishment without moorings’ so
long as a ‘“‘judicial hands-off policy on pu-
nitive damages assures that no unifying
principle can or will emerge

Another punmitive-damages case on ap-
peal to the Supreme Court Is the gruesome
case of Hospital Authonty of Gunnnett Co.
t+ Jones Wilham Harold O'Kelley was in-
volved in a head-on collision and seriously
burned. He was sent by county hospital
ambulance to its closest hospital, where
doctors saw he had almost no chance of re-
covery The county tried to get um to a
burn unit at a private hospital, but the heli-
copter crashed. killing everyone except
Mr O'Kelley, who was unharmed-but
who soon died because of his burns

Mr O'Kelley's estate was awarded $13
miilion 1n punitive damages and $5,000 n
compensatory damages apparently on the
theory that he should have been flown first
to the private burn unit. The hospital's
lawyer, former Georgia Supreme Court
Chief Justice Harold Hill Jr., says the stan-
dard for hability 1s so ‘‘vague and indefi-
nite’’ that there's “‘virtually no guidance”
for what conduct can lead to punitive dam-
ages.

The most exotic punitive-damages case
before the Supreme Court is /nfernational
Soctety far Knishna Consciousness U
George. Almost all the U.S assets of the

Hare Krishna religion now are 1n the con-

trol of a court-appointed receiver to pay
some $2.5 million In punitive damages A
girl and her mother had argued she was
“brainwashed'" into joining the sect, which
then hud her from her parents University
of Chicago law professor Michael McCon-
nell put a First Amendment spin on his pu-
nitive-damages argument. A jury must be
given workable standards for determining
the size of a punitive-damages award" to
make sure the award isn't based on ‘‘im-
proper factors such as hostility and rel-
gious prejudice."”

What process i1s due? Judge Jones *vrote
that the underlying tort must be clearly de-
fined and that any punitive damages must
be proportionate to the actual damages
Last year a committee of the Americam
College of Trial Lawyers, including Griffin
Bell, Simon Rifkind and Arthur Liman,
proposed punitive damages only for ‘con
scious” and ‘“‘egregious’’ acts Even then,
the group said, punitive damages shouldn't
exceed twice the actual damages.

If the justices want to rediscover the
understanding of due process for punitive
damages at the time of the Constitution,
they might read a 1964 decision by the
House of Lords. The judges said that under
Enghsh common law, punitive damages
were strictly limited to either an especialjv+
abusive act by a government official or’
where a defendant’s conduct “‘has been
calculated by him to make a profit” ex
ceeding the harm to the plaintiff ..

Of the some 130 cases the justices wil,
hear thts term, 10 will be death-penalty ap
peals. The justices have in recent years
taken appeals to nitpick how many secular
Frosty the Snowmen must be included m
publicly funded creches. It's not ask ¢ toc
much for the justices to devote some of
their caseload to defusing the litigation
bomb They could start by reminding
judges and juries that the due-process
clause protects defendants, even deep-
pocketed corporations.
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There is a phrase even more horrifying
to trial lawyers than Case Dismissed. This
is Rule 11 of the Federal Rules of Civil
Procedure. What sounds like a technicality
is the country’'s most effective deterrent
against frivolous cases. It hits abusive law-
yers where 1t hurts—in the pocket. There's
even a former attorney general among the
errant lawyers fined under this rule.

The adoption of a toughened Rule 11 by
the courts 1n 1983 was a formal admission

Rule of Law
By L. Gordon Crovitz

that litigation was out of control. The rule
says judges ‘‘shall”’ assess fines on law-
yers who file court papers that are not

“well grounded In fact” or warramed by
existing law’" or are “'to harass,” ‘‘cause
unnecessary delay’ or ‘‘needless increase
in the cost of litigation.’

Wags may say this covers most cases,
but it wasn't until this term that the Su-
preme Court issued detailed opinions on
Rule 11. In one case, the court said only
the lawyer who signs the offending legal
paper is llable, not his law firm. The sec-
ond case, earlier this month, bashed law-
yers for a menswear business who filed a
frivolous class-action antitrust claim
against Hartmarx as part of a contract dis-
pute. The court said the lawyers were lia-

| ble for $21,000 even though they had with-

drawn the lawsuit. In an 8 to 1 opinion,
Justice Sandra Day O'Connor rejected the
argument that Rule 11 “chills creative liti-
gation.” She said trial judges need the dis-
cretion to punish lawyers as a way of
“curbing abuses of the judicial system.”

This comes after the justices in May re-
tfused to hear the appeal of former Attor
ney General Ramsey Clark, who faces a
not-yet-determined fine. Mr. Clark, who
served under President Johnson, repre-
sented Libyans who sued President Rea-

gan and Prime Minister Thatcher for their
role in the 1386 bombing of Muammar Qad-
hafi's headquarters. Guess the alleged of-

" fense? Mr. Reagan and Mrs. Thatcher

were accused of being RICO racketeers:
Not too surprisingly, the trial judge
found that the *‘case offered no hope what-
soever of success, and plaintifts’ attorneys
surely knew it." The appeals court in
Washington insisted on a fine, saying that
*‘we do not conceive it a proper function of
a federal court to serve i.g a forum for
‘protests,’ to the detrimenl of parties with
serious disputes waiting to be heard.”
Politics and the Racketeer Influenced
and Corrupt Organizations law make a
heady brew for Rule 11. The Christic Insti-
tute RICOed a long list of defendants, in-
cluding retired Gen. John Singlaub, for

-

“running drugs, committing murder, etc., |
and helping the Nicaraguan Contras. Fed
eral Judge Lawrence King of Flonda last
year said the case was ‘‘unsubstantiated
rumor and speculation from unidentified
sources.”” He ordered Christic and its chief
conspiratorialist, Danie! Sheehan, to pay $1
million toward the defendants’ legal bills.

Radical lawyer Willlam Kunstler, a
lawyer from a Christic affiliate and a law
professor were fined $120,000 last year.
Part of their defense of two Indians who
took hostages in a North Carolina news-
paper office was to accuse top state offi-
cia’s of various civil rights offenses and al-
lege that a sheriff ran drugs. Judge Mal-
colm Howard called it all frivolous, “not to
vindicate constitutional rights, but more
probably to gain publicity.”

Political cases aside, many Rule 11
sanctions are to punish efforts to coerce
deep-pocket defendants to pay something,
anything, to be rid of a nuisance case. Last
year a law school graduate sued Capital
Cities/ABC for $2 million plus 1,000 shares.
The firm's offense? Requiring himtobuy a
surety bond before it replaced certificates
for two shares he lost worth $243.

New York business law has long al-

lowed firms to demand bonds to indemnity
against possible claims, but the plaintiff
said this amounted to “‘unconscionability’
and even claimed emotional distress. A
New York court said this was ridiculous,
noted that the plaintiff had “‘a long history
of bringing baseless claims in a variety of
forums,” and fined him $5,000.

Here's another howler. In 1384, a lawyer
sued San Francieco for violating his free
speech and equal-protection rights when
police officers stopped his softball game in
an off-limits part of a park. *‘Plaintiff does
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not allege any facts suggesting communi-
cative expression or symbolic conduct
sufficient to fall within the scope of the
First Amendment,” Judge Willlam
Schwarzer ruled. “There is no indication
that persons observing plainuff playing
softball in Golden Gate Park would under-
stand his conduct to be a message ‘about
the right to democracy in recreation as op-
posed to elitism.’ "' He fined the plaintiff
$50,000.

Only a minuscule fraction of the 250,000
civil cases filed each year in federal court

(or in the 38 states with similar rules) re-
sult in sanctions. Fordham law professor
Georgene Vairo found that in the four
years ending in 1987, sanctions were sought
In some 700 federal cases and granted in
Just over half. It's usually the plaintiff law
yer who's fined.

Some critics of Rule 11 say it punlshes
cases that should be brought. The New
York Legislature threatens to suspend its
version of Rule 11 partly because of fears
that worthy arguments wil] be stifled. Last
week, the New York State Bar issued a re-
port that proposes making the test ~abu-
sive conduct” by lawyers instead of “frivo-
lous conduct.”

It’s a little hard to get worked up over
the prospect of chilling imaginative law~
suits. After all, it was legal creativity
stamped with approval by activist judges
that got us into this mess in the first place.
For example, 30 years ago it would have
been frivolous and/or abusive to argue
that a defendant should be liable regard-
less of fault simply because it's a bl: cor--
poration. This ‘‘enterprise liability" tsnow
the law in many jurisdictions.

The better argument against Rule 11 Is
that the barn door is already closed. Who'
can know what case is frivolous? The
breakdown in American law makes it hard
to say which legal argument deserves to be’

punished—-and which some day will be de-
clared a winner by some judge some-
where. Remember the $10 billion judgment
against Texaco by Pennzoil? .
(mesiznthatmuellwon‘tsolvethe
problem iIs that plaintiffs and defendants
now often preemptively—and frivolously —
sue each other under Rule 11. There's an
alternative. Other common-law countries
don’t have frivolous cases because they
have the English rule on costs: Loser pays.
Litigants in non-criminal cases avoid high-
risk arguments for fear of having to pay
the winner's legal costs. Maybe critics of
Rule 11 should join the bandwagon in the”
" U.S. to switch to the English rule. - -
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Here Comes the Problem

HOW LAW

DESTROYS ORDER

HE PHRASE “law and order” implies cause and

effect. The United States is now discovering the

corollary, to wit: A legal system that fails to pro-
tect order signals flaws in the law itself. We now have
a legal system that creates chaos and disdains order. As
a result, criminals rule urban streets and absurdities in
commercial law threaten U.S. competitiveness.

Any law-and-order movement today requires a focus
both wide and deep. We must recapture the most funda-
mental idea in our jurisprudence—the rule of law. Our
laws must be fair, based on common sense, and easily
understood by the citizens who are expected to live
under them; they must punish the guilty and protect
the innocent; and they rnust be molded to the needs of
society and not to any group’s arbitrary standards. In
particular, now that the results are in, it is time to end
liberalism’s social experimentation through the courts.
An emerging intellectual conservative majority on the
highest courts marks a change in direction, but whether
it will mean a renewed conservative approach to the
law remains to be seen.

AW o

I. CriminaFLaw:
Tell the Truth or Lose the Streets

ECALL HOW police officers once enforced the
R law. If they saw a suspicious character hanging
out on the street, they would routinely haul him
in on vagrancy or loitering charges. These statutes were
sometimes abused to harass minorities, but when prop-
erly used they had the virtue of permitting the police to

s

"'Mr. Crovitz, a member of the New York bar, is assistant edito-
rial-page editor of the Wall Street Journal, where his weekly -

“Rule of Law” column appears.
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Mounting crime and disorder in America are
caused by more than crack, overcrowding,
and poverty. Changes in our criminal,

civil, and constitutional jurisprudence are
the causes—and the perpetrators are judges.

L. GORDON CROVITZ

prevent the street/park/schoolyard activity that facili-
tates drug dealing.

The law effectively surrendered to the criminals
when courts forced cops and prosecutors to fight with
one arm held behind their backs. The 1972 case of Pa-
pachristou v. City of Jacksonville, written by Justice
William O. Douglas, is a perfect example. Several local
toughs were, arrested under a city ordinance against va-
grants, defined as “rogues and vagabonds, . . . common
drunkards, common night thieves, . . . persons wander-
ing or strolling around from place to place without any
lawful purpose or object . . .” One of the defendants had
packets of heroin; others had long criminal records. The
Justices reversed all the vagrancy convictions and in-
validated these laws for hundreds of cities.

“The implicit presumption in these generalized va-
grancy standards—that crime is nipped in the bud—is
too extravagant to deserve extended treatment,” Justice
Douglas wrote, despite acknowledging that “of course,
vagrancy statutes are useful to the police.” Instead, he
wrote an essay championing the alternative lifestyle
now on exhibit in every urban area.

Justice Douglas cited a former governor of Puerta
Rico to the effect that loafing “was a virtue in his com-
monwealth and that it should be encouraged.” “Persons
‘wandering or strolling’ from place to place have been
extolled by Walt Whitman and Vachel Lindsay,” Justice
Douglas wrote. “We know that sleepless people often
walk at night, perhaps hopeful that sleep-inducing re-
laxation will result.”

There was no evidence of the police arresting ram-
bling poets or somnambulists. The Justices waved away
evidence that from Elizabethan times such laws hac
been crucial to maintaining order. After years of living
with the results, black community groups across the



country are now agitating for renewed vagrancy laws as
the best hope for closing down open-air drug markets.
But when local leaders got Alexandria, Virginia, to pass
new prohibitions on loitering, the ACLU persuad-
ed a federal judge to invalidate the law. Legal liber-
alism has been reduced to fighting community em-
powerment.

When the police arrest a suspect and he confesses,
this is now the beginning, not the end, of the case. Vol-
umes of exclusionary rules now suppress evidence of
wrongdoing, from voluntary confessions to unam-
biguous evidence of weapons and drugs. Remember
the Shia Amal militiamen U.S. forces lured into a trap
and arrested a few years ago? A federal district court
suppressed the confession by one of the militiamen that
he had blown up an airliner on the grounds that the Mi-

“Of course the defendant wasn’t read his rights
immediately, your Honor. He was captured
by a police dog!”

randa warning he got after he was arrested in the Med-
iterranean had three words misspelled in Arabic. (An
appeals court later allowed the confessions.)

Many years ago, Judge Cardozo wrote that it is ab-
surd that “the criminal is to go free because the consta-
ble blundered.” Yet even the new conservative majority
on the Supreme Court seems intent on expanding the
exclusionary rule. In a recent opinion by Justice An-
thony Kennedy, the Court quashed a confession to two
murders because the defendant’s lawyer was not in the
room when he confessed. What began as a way to en-
sure that the police do not coerce confessions has be-
come a legal game in which defendants are protected
from their voluntary confessions. One-third of the time
that prosecutsrs fail to bring drug cases, it’s because of
exclusionary-rule problems.

One predictable result is that we have many fewer
police officers on the street. Why bother paying for po-
lice who are destined to fail? New York lawyer Adam
Walinsky has collected the data. Thirty years ago there
were three police officers for every violent crime; now
there are three violent crimes for every police officer.
The ratio of violent crimes to police officers is an excel-
lent measure of the crime of a city. The recent ratio for

-*San Diego is 5.4; Boston, 6.1; Atlanta, 9.6; Oakland,

10.7; and East St. Louis, 26.7.
It may be only human nature that top law-enforce-
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ment officials have reacted to their failure to control vi-
olent crime by shifting their sights to crimes they can
still investigate and prosecute. At the federal level, At-
torney General Dick Thornburgh speaks of “crime in
the suites,” implying a moral relativism between white-
collar crime and violent crime. At the same time that
Mr. Thornburgh announced he would dishand the long-
standing Strike Forces on Organized Crime, he created
new Task Forces on Securities and Commodities Fraud.
The frustration at the inability to confront violent crime
created what Tom Wolfe’s Bonfire of the Vanities re-
ferred to as the search for the “Great White [Collar] De-
fendant.” Michael Milken can be brought to his knees,
using the RICO law, for “crimes” that are still mysteri-
ous, but muggers, rapists, and murderers are routinely
set free.

People worry more about thugs than about shady ac-
countants. A survey by National Law Journal/lexis
asked which crime should rank the highest for law en-
forcement; 47 per cent of the respondents said drug
dealing, 32 per cent said muggings and rapes, 11 per
cent said racketeering, 3 per cent said white-collar
crimes. The same point was made in this hypothetical:
An armed robber gets away with $5,000 from a bank.
So does an embezzler. What sentences are appropriate?
Streets v. suites was no contest: Nearly half would have
put the armed robber away for more than ten years,
while only 12 per cent thought the white-collar embez-
zler should serve more than ten years. While prosecu-
tors of course must prosecute white-collar abuses, this
is no substitute for fighting against violent crime.

I1. Civil Law:
Robin Hoods in Judicial Robes

LTHOUGH the Supreme Court attracts much of
A the public attention on legal issues, it was activ-

ist judges in state courts who caused the liabil-
ity explosion by rejecting centuries-old common law.
There are signs that the counterrevolution in tort (per-
sonal injury) and contract law has begun, with far-left,
redistributionist judges thrown out of office in Califor-
nia and in Texas. But we have a long way to go before
we are back to the original purpose of tort law, which
was to compensate victims while deterring wrongdoers
by finding liability for reasonably foreseeable harm.
Our tort system has instead become a method for
searching out the deepest pocket remotely related to
someone’s injury and then assessing huge damages. Ol-
iver Wendell Holmes in his 1881 classic, The Common
Law, warned: .

The state might conceivably make itself a mutual insurance
company against accidents, and distribute the burden of its
citizens’ mishaps among all its members. . . . [But] unless
my act is of a nature to threaten others, unless under the
circumstances a prudent man would have foreseen the pos
sibility of harm, it is no more justifiable to make me indem
nify my neighbor against the consequences, than to make
me do the same thing if I had fallen upon him in a fit, o
compel me to insure him against lightning.




-Holmes would hardly believe his eyes if he read tort
‘cases starting in the 1960s.

Peter Huber, in his Liability: The Legal Revolution
and Its Consequences, and Yale Law professor George
Priest have traced the development of the strange new
ideology among academics, judges, and many lawyers.
Therr 'dea was to create ever-broader liability for de-
fendants on the ground that even if the defendant
didn’t actually do anything wrong, he—or, since we're
usually talking about corporations here, it—can al-
ways get insurance, and in the meantime any injured
plaintiffs can be compensated.

The roots of the tort crisis are easy to trace. In 1960,
the New Jersey Supreme Court effectively invalidated

product-warranty exclusions, citing the “gross inequal-
ity of bargaining position occupied by the consumer”
(Henningsen v. Bloomfield Motors, Inc.). In 1963, the
California Supreme Court decided that courts must “en-
sure that the costs of injuries resulting from defective
products are borne by the manufacturers that put such
products on the market rather than the injured persons
who are powerless to protect themselves” (Greenman v.
Yuba Power Products).

This soak-the-rich mentality was often explicit. In an
infamous 1983 case, the California Supreme Court ap-
proved a lawsuit by a plaintiff who was in a telephone
booth hit by a judgment-proof drunk driver. The plain-
tiff was allowed to sue any and all companies involved

ol

| : ~ UNITED STATES v. SUPERMAN .

“They are trying now to make Super-
man vulnerable to certain things...”
—Curtis Swan, Superman artist

EFENDANT Superman tes-
D tified for the prosecution

in United States v. Luthor
(XVII). After Luthor’s acquittal, Su-
perman was indicted for perjury,
convicted, and sentenced to two
years’ imprisonment. He appeals to
this court.

1. Superman’s counsel first argues
that the verdict conflicts with prec-
edent. In Lang v. FBI, an estranged
girlfriend of Superman sued for cop-
1es of government files concerning
his secret identity. We denied Super-
man’s petition to intervene in the
lawsuit because, in our view, Con-
gress intended to allow FOIA inter-
ventions by earthlings only. See gen-
erally L. Lang, Identity: The Man of
Steel and the Mild-Mannered Re-
porter (concluding that Superman is
actually Billy Batson).

We find no such limitation in the
perjury statute. Dozens of trial
judges, reaching the same conclu-
sion, have admitted Superman’s tes-
timony under penalties of perjury.
See, e.g., United States v. Brainiac
(admitting testimony but reversing
conviction because Superman had
failed to obtain a search warrant be-
fore using telescopic vision); United
States v. Bizarro Superman No. 1
(admitting testimony but reversing

Mr. Bates, author of If No News, Send Ru-
mors: Anecdotes of American Journalism,
18 an adjunct research associate at the
American Enterprise Institute.

conviction because, though Super-
man had obtained search warrant,
he then traveled backward in time
and conducted search before war-
rant’s issuance); United States v. Lu-
thor (XIV) (admitting testimony but
reversing conviction because Super-
man had carried defendant to strato-
sphere and threatened to drop him
unless he revealed whereabouts of
stolen nuclear warheads; in dictum,
urging defendant to seek damages
for intentional infliction of emotional
distress); United States v. Mxyltplk
(admitting testimony but reversing
conviction because indictment mis-
spelled defendant’s name).

2. Counsel goes on to note that Su-
perman and his friends have faced
certain legal difficulties in the past
few years. See, e.g., White v. Super-
man (Superman liable for negli-
gently failing to use X-ray vision to
detect acquaintance’s tumor); Daily
Times v. Superman (as quasi-state
actor, Superman must provide serv-
ices and information to all news
media and not exclusively to Daily
Planet); Metropolis v. Superman
(under pit-bull ordinance, Superman
ordered to dispose of Krypto). See
also United States v. Justice League
of America (under Civil Rights Act,
private association ordered to offer
membership to Incredible Hulk).

3. In the context of this history,
counsel suggests, Superman may re-
fuse to comply with an imprisonment
order.

It is true that Superman has re-
cently disobeyed several injunctions.
See ACLU v. Superman (banishrnent
to Phantom Zone constitutes cruel
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and unusual punishment; Superman
ordered to bring Zod, Ursa, and Non
to standard prison; his claim that
prisoners would escape and enslave
all earthlings dismissed as purely
speculative; fine set at $1 million per
day until compliance); De Beers, Inc.
v. Superman (payment of fine with
diamonds squeezed from coal con-
stitutes unlawful competitive prac-
tice); United States v. One Arctic
Cave and Improvements (forfeiture
action) (pending).

The enforcement issue may, how-
ever, prove moot: Superman dis-
dppeared shortly after his perjury
conviction. Perhaps he has fled the
jurisdiction. It has even been sug-
gested that he is no longer alive. See
“Mere Coincidence?” Newsweek (Su-
perman has not been seen since
death of Roy Cohn). Despite the un-
certainties, though, we cannot rest
this or any criminal judgment on the
likelihood of its enforceability.

4. Finally, Superman’s counsel
would have us accept a defense that
the jury rejected. When Luthor’s
counsel asked Superman whether he
had ever been married, he replied:
“No.” Counsel then produced docu-
mentary evidence showing that Su-
perman had, in fact, briefly been
married to one Lois Lane. Were we
assessing the facts de novo, perhaps
we would conclude that, as Super-
man insisted, the marriage had oc-
curred only in a dream sequence. But
the jurors believed otherwise, and we
cannot say that their conclusion was
groundless.

Conviction affirmed.

——STEPHEN BATES
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in “the design, location, installation, and maintenance”
of the booth. Chief Justice Rose Bird dismissed tradi-
tional notions of foreseeability, and she added: “Imposi-
tion of liability would not be unduly burdensome to de-
fendants given the probable availability of insurance”
(Bigbee v. Pacific Telephone & Telegraph Co.).

The result of such edicts is a long list of valuable
products and services no longer available in U.S. mar-
ket. Mr. Huber identifies a “tort tax” of $300 billion a
year in misallocated resources, including defensive
medicine and price premiums on products to pay for
legal fees. Pregnant women, for example, can no longer
purchase Bendectin, an anti-nausea drug, which its
maker stopped selling because of the costs of litigation.
There was no proof of any harm from Bendectin, but
the small profits did not justify the millions of dollars
in lawsuits. Judicial experimenting with ever-widening
liability rules creates a regressive liability tax; the poor
are least able to pay the 30 per cent increase in the cost
of a stepladder caused by the liability explosion.

The tort crisis was made possible by the death of
sanctity of contract, the legal concept by which our soci-
ety embodied the moral concept of personal rights and
correlating duties. Disputes over contracts were sup-
posed to be the opposite of torts. Torts typically involve
strangers involuntarily brought together by accidents
such as auto collisions. The purpose of contracts is to
allow parties to set out in advance the risks of their
planned transactions. Thanks to judicial activism, how-
ever, it is nearly impossible to draft agreements judges
will leave alone. The tort crisis could be solved if people
could contract around litigation—for example, by waiv-
ing rights to sue for “pain and suffering” in exchange
for lower automobile-insurance premiums—but courts
would probably refuse to enforce any such agreement.
Indeed, the overlap between contracts and torts is now
so complete that at one leading law school it’s possible
to study “contorts” instead of the usual separate courses
in contracts and torts.

The basis for the assumption that judges somehow
know better how the parties should have allocated risks
than did the parties themselves is lost in the mists of
time, but we have an excellent paper trail of how con-
tracts essentially became blank slates for judges.

Pacific Gas & Electric v. G. W. Thomas Drayage &
Rigging, a 1968 case decided by the California Supreme
Court, is a wonderful example. A contract included a
standard, crystal-clear indemnification provision, but
the judges decided that the parties should not be held
to their written agreement because words have no
meaning. (I'm not making this up.) Chief Justice Roger
Traynor said the idea that parties could use words to
negotiate binding agreements was “a remnant of a
primitive faith in the inherent potency and inherent
meaning of words.” Words, he assured us, “do not have
absolute and constant referents,” and he cited anthro-
pologists and semanticists for this proposition. He cited
his sources in this footnote: “E.g., ‘The elaborate system
of taboo and verbal prohibitions in primitive groups;
the ancient Egyptian myth of Khern, the apotheosis of
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the words, and of Thoth, the Scribe of Truth, the Giver
of Words and Script, the Master of Incantations; the
avoidance of the name of God in Brahmanism, Juda-
ism, and Islam; totemistic and protective names in me-
dieval Turkish and Finno-Ugrian languages; the mis-
placed verbal scruples of the Précieuses; the Swedish
peasant custom of curing sick cattle smitten by witch-
craft, by making them swallow a page torn out of the
psalter and put in dough . . .’ from Ullman, The Princi-
ples of Semantics.” Which may explain why we tend to
put lawyers, not Thoth experts, on the bench. Lawyers
are supposed to take words seriously.

Chief Justice Traynor’s ruling may seem absurd, but
it remains good law in California. Alex Kozinski, a Rea-
gan-appointed federal judge for the Ninth Circuit Court
of Appeals, recently had to rely on the Pacific Gas case
in deciding a contract dispute, because federal judges
are bound by state law, no matter how crazy. “Pacific
Gas casts a long shadow of uncertainty over all transac-
tions negotiated and executed under the law of Califor-
nia,” Judge Kozinski wrote. “Even when the transaction
is very sizable, even if it involved only sophisticated
parties, even if it was negotiated with the aid of coun-
sel, even if it results in contract language that is devoid
of ambiguity, costly and protracted litigation cannot be
avoided if one party has a strong enough motive for
challenging the contract.”

In another case Judge Kozinski, who has been wag-
ing a one-judge insurgency to restore freedom of con-
tract, described the principles lost when judges started
to ignore contracts: “That people have the right, within
the scope of what is lawful, to fix their legal relation-
ship by private agreement; that the future is inherently
unknowable and that individuals have different visions
of what it may"t;ring; . . . and that enforcement of these
agreements will not be held hostage to delay, uncer-
tainty, the cost of litigation, or the generosity of juries.”

III. The Constitution:
What Ever Happened to Ordered Liberty?

HE CONSTITUTION is the most conserva-

tive of documents, its chief function being to

constitute a government of limited powers.
The Founders created the twin controls of separation
of powers to limit the individual powers of the legisla-
tive, executive, and judicial branches and federalism as
the ultimate limit on the combined powers of the three
branches of the Federal Government.

The breakdown of separation of powers is the root
cause of many of our most intractable political prob-
lems. Attacks by Congress have weakened the Presi-
dent and paralyzed the government. The federal budget
deficit, for example, grew out of control after Congress
took advantage of a weakened Richard Nixon to pass
the 1974 Budget and Impoundment Control Act. This
took away the power used by Presidents since Jefferson
to refuse to spend all the money appropriated by Con-
gress, a power John F. Kennedy used to cut the budget
by 6 per cent. The Supreme Court has never heard a
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case challenging the constitutionality of the 1974 Act,
despite the fundamental principle that no branch of
government can usurp the inherent constitutional pow-
ers of another branch.

The same breakdown has confused foreign policy. The
Boland amendments, the most recent progeny of the
War Powers Resolution, paralyzed President Reagan’s
final years in office and institutionalized the notion
that Congress can criminalize its policy differences with
the White House. Despite congressional acquiescence in
President Bush'’s policy toward Iraq, the larger trend is
congressional fetters on the branch of government that
the Founders assumed would be energetic in defense of
national security.

The Bill of Rights, meant to be the guarantor of or-
dered liberty, is now the source of the greatest dis-
order. Consider the divisive battle over abortion, which
somehow became a question of constitutional law de-
spite the utter absence of any discussion of trimesters
anywhere in the document itself. Roe v. Wade flowed di-
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“Have you apprehended any alleged perpetrators lately?”

rectly from Griswold v. Connecticut, a test case on
whether the Constitution says anything about a right to
contraceptives. Justice Douglas acknowledged that the
Constitution was silent on the issue, but discovered a
privacy right based on “penumbras, formed by emana-
tions” from the Bill of Rights. What a different legal
world we might have if the Justices had left legislators
to wrestle with public policy. Instead, we now have the
related spectacle of hospitals suing to stop families
from enforcing right-to-die living wills.

All that remains of federalism is that the Supreme
Court has largely been silent as the state courts have
unwound centuries of tort and contract law. This was
perhaps best seen a few years ago when the Justices re-

fused to hear an appeal of an $11-billion award against
Texaco; the Texas judge, who usually handled matrimo-
nial cases, admitted after the trial that he probably got
the contract law wrong when he ruled for Pennzoil in
the takeover battle over Getty.

Instead, the Court has used its limited docket 1n curi-
ous ways. The Justices have issued several rulings ad-
dressing the intellectually fascinating but essentially
trivial issue of what kind of religious displays (if any)
the government can support (or condone) on public (or
private) property. The Court has said that a nativity
scene on the front staircase of a county courthouse vio-
lated the establishment clause of the First Amendment,
but that a menorah and Christmas tree outside a city—
county building a few blocks away did not. Creches can
pass constitutional muster if there is a quota of plastic
Frosty-the-Snowmen to secularize the display. What
any of this has to do with the First Amendment prohi-
bition on the Federal Government establishing a re-
ligion remains hazy. Despite—because of?—so many
court cases, mayors and county commissioners remain
utterly confused about what they can and can’t do each
December. Whatever pleasure the Justices and their re-
cent-law-school-graduate clerks get from counting the
angels on the head of this pin of the Constitution, the
benefit to the country is rather hard to see.

In contrast, the rights that once accounted for nearly
all Supreme Court cases—rights involving commercial
disputes—have nearly dropped from sight. Economic
liberties are supposed to be protected by the Fifth
Amendment prohibition on the government taking pri-
vate property for a public purpose without paying
compensation, and the Contracts Clause was supposed
to prohibit state imterference with contracts. Yet rent
control, for example, somehow remains constitutional
despite the obvious “taking” from the owner. The result
of price controls on the housing supply is obvious in
places such as New York City, yet courts have been
loath to take the constitutional issues seriously.

American ingenuity has tried to cope with the col-
lapse of the rule of law. Private security forces, from
urban doormen to office guards, are thriving. Suburban
housing developments advertise their close attention to
safety. On the civil side, obstetricians avoid litigious
Florida, and many waste-removal firms wont risk
doing business in New Jersey.

As always, though, those who can least afford alter-
natives suffer the most. A line comes to mind from
G. K. Chesterton’s critique of anarchism in The Man
Who Was Thursday. The poor, he wrote, “have never
been anarchists; they have more interest than anyone
else in there being some decent government. The poor
man really has a stake in the country. The rich man
hasn’t; he can go away to New Guinea in a yacht.”

Today, the rich limit the anarchy of self-defeating
and uncertain laws by privatizing security, but the poor
and middle class have fewer options. This means—if
any politicians or judges are listening—that there is an
enormous constituency for law that once again protects
order. a
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A Bill

To amend the Civil Rights Act of 1964 to clarify the legality of
using job-related employment standards with "disparate impact"

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE

This Act may be cited as “THE CIVIL RIGHTS RESTORATION ACT of 1991"
amending Title VII of the Civil Rights Act of 1964.

SECTION 2. FINDINGS AND PURPOSES.
(A) FINDINGS. Congress finds that:

(1) Section 703(h) of Title VII of the Civil Rights Act of 1964
states:

"[(1]t shall not be an unlawful employment practice for an
employer...to give and to act wupon the results of any
professionally developed ability test provided that such test, its
administration or action upeon the results is not designed,
intended, or used to discriminate because of race, color, religion,
sex, or national origin."

(2) Section 703(j) of Title VII states:

"Nothing contained in this title shall be interpreted to require
any employer, employment agency, labor organization, or joint
labor-management committee subject to this title to grant
preferential treatment to any individual or to any group because
of the race, color, religion, sex, or national origin of such
individual or group on account of an imbalance which may exist with
respect to the total number or percentage of persons of any race,
color, religion, sex, or national origin employed by any emplover,
referred or classified for employment by any employment agency or
labor organization, admitted to membership or classified by any
labor, or admitted to, or employed in, any apprenticeship or other
training program, in comparison with the total number or percentage
of persons of such race, color, religion, sex or national origin
in any community, State, section or other area, or in the available
work force in any community, State, secticn, or other area,"

(3) The unanimous Supreme Court in Griggs v. Duke Power Co. in 1971

cited the memorandum of understanding of the co-sponsors of Title
Vi that:

"There is no requirement in Title VII that employers abandon bona
fide qualification tests where, because of differences in
background and education, members of some groups are able to
perform better on these tests than members of other groups. An
employer may set his qualifications as high as he likes, he may
test to determine which applicants have these qualifications, and
he may hire, assign, and promote on the basis of test performance."
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(4) The unanimous Supreme Court in Griggs v. Duke Power Co. stated:

"Congress has placed on the employer the burden of showing that any
given requirement must have a manifest relationship to the
employment in question.®

(5) Notwithstanding Title VII Sections 703(h)&(j) and the Supreme
Court's endorsement in gridgs, an employer who uses job-related
employment standards without regard to an indlividual's race, color,
or national origin is likely to be challenged under Title VII on
account of imbalances (known as ‘“disparate impact") which
frequently result with regard to the percentage of persons
referred, classified, admitted or employed in comparison with the
percentage of persons of such race, color, or national origin in
the available werk force in any community, State, section or other
area.

(6) In order to avoid Title VII "disparate impact® litigation,
Title VII plaintiffs and some employers have resorted to “race
norming” to eliminate the imbalances which frequently result from
the use of joub-related employment standards even when such
standards can be justified under applicable "business necessity"
principles. "“Race norming" (also called "within-group scoring")
compares an individual only to other members of that individual's
race, color, or national origin. Typically blacks are compared
only to other blacks, Hispanics only to other Hispanics, and
"others" to all but blacks and Hispanics. When race-normed scores
are used, it appears that minorities are as qualified as non-
minorities when in fact this is only so because of "race norming."
Another example of "race-norming" is a race~conscious decision
making which gives "preference points" to members of groups that
tend to score lower than others (or subtracts points from the
higher scoring group) thus offsetting average differences in scores
between groups.

(7) The Supreme Court in 1975 in Albemarle Paper Co. v. Moody
stated:

"If an employer does then meet the burden or proving that its tests
are 'job related,' it remains open to the complaining party to show
that other tests or selection devices, without a similarly
undesirable racial effect, would also serve the employer's
legitimate interest in 'efficient and trustworthy workmanship.'"

(8) Even when employers have defended the "business necessity" of
job-related employment standards and use them without regard to an
individual's race, color, or national origin, charging parties have
identified "race norming" and/or "preference points" as a so=-
called "suitable alternative method of using the selection
procedure that have as little adverse impact as possible® citing
as their authority Section 3(B) of the Uniform Guidelines on
Employee Selection Procedures issued by several Federal enforcement
agencies. Clearly, the Title VII plaintiff must demonstrate that
some other standard is available, and cannot make the employer
"race norm" or grant "preference points" to an individual's score
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when the standard has been shown to be a "business necessity." The
purpose of this amendment is to make clear that once an employer
has shown that its employment =standards are justified as a
"business necessity," a plaintiff cannot prove that the standards
are pretextual because the employer did not use Yrace norming” or
grant "preference points" to adjust the scores of individual test
takers on account of that person's race, color or national origin.

SECTION 3. DEFINITIONS

Section 701 of the Civil Rights Act of 1964 (42 U.S.C. 2000e) is
amended by adding at the end thereof the following new subsection:

"(1) the term "justified by business necessity" means that the
challenged practice has a manifest relationship to the employment
in guestion.”

"(2) the term "race norming" means the adjustment of the results
of an ability test or other employment, referral, apprenticeship
or training standard so that the test or standard will have less
adverse impact on a group or groups of individuals differentiated
on the basis of race, color or national origin. "“Race norming"
includes, but is net limited to, the use of "within-group scoring"
or "preference points.®

"(3) the term "within-group scoring" is a method of scoring ability
tests or other employment, referral, apprenticeship or training
standard by comparing individuals only with members of their own
race, color or national origin rather than with all applicants.%

SECTION 4. PROHIBITION OF RACE NORMING

Section 703(a)(2) of Title VII of the Civil Rights Act of 1964 (42
U.5.C. 2000e) is amended by adding at the end thereof the following
new sentences:

"It shall be an unlawful employment practice for an employer to use
'race norming' in order to limit, segregate, classify, or select
employees or applicants for employment. Provided however, that an
unlawful employment practice shall not be established where the
employer's practice or practices have been justified by business
necessity and the employer does not adjust the results of that
practice or practices by the use of 'race norming'.#

Section 703 (b) of Title VII is amended by adding at the end thereof
the following new sentences:

"It shall be an unlawful employment practice for an employment
agency to refer an individual or individuals for employment by the
use of ‘race norming.' Provided however, that an unlawful
employment practice shall not be established where an ability test
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or other referral standard has been justified by business necessity
and the employment agency does not adjust the results of that test
or standard by the use of ‘race norming.'"

Section 703 (d) of Title VII is amended hy adding at the end thereof
the following new sentences:

"It shall be an unlawful employment practice to use 'race norming'
foer admission to, or employment in, any program established to
provide apprenticeship or other training. Provided however, that
an unlawful employment practice shall not be established where an
ability test or other training program has been justified by
business necessity and the results of that test or standard have
not been adjusted by the use of ‘race norming.'®

Section 703(h) of Title VII is amended by adding at the end thereof
the following new underlined language:

"(h)...nor shall it be an unlawful employment practice for an
employer to give and to act upon results of any professionally
developed ability test provided that such test, its administration
or action upon the results is not designed, intended, or used to
discriminate because of race, color, religion, sex, or national
origin; provided however, that it shall it be an unlawful

employment practice to administer or to take any action upon the
results of such a test by the use of 'race norming;' provided

further, that an unlawful employment practice shall not be

established where an ability test has been justified

established where an ability test has been justified by business
necessity and the emplover does not adijust the results of that test

by the use of 'race norming.'"

SECTION 5. EFFECTIVE DATE

This Act and the amendments made by this Act shall take effect on
the date of enactment of this Act.
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