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THE WHITE HOUSE i
WASHINGTON

January 2, 1992

Dear Mr. Marsh:

Thank you for your recent letter to the Counsel to the :
President, expressing your support for him and for the President )
and commenting on the quota issue. I apologize for the delay in
responding.

The President and the Administration are very pleased that
it was possible to reach a compromise on the delicate and
potentially divisive issues addressed by the new civil rights
statute. Enclosed for your information is an op-ed by the
Counsel to the President, which explains why the bill signed by
the President is a major victory for equal opportunity and
against quotas. I have also enclosed informative articles by two
respected legal commentators, Stuart Taylor and Terry Eastland,
which generally confirm the Administration's analysis.

Thank you again for writing. , :

Yours truly, 7

. 7 ;
Nelson Lund ‘
Associate Counsel to the President ) i

1

Mr. David Monroe Marsh ! l
P.O. Box 811 o
Lee, MA 02138-0811 , {
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THE WASHINGTON PosT

C. Boyden Gray

Civil Rights: We Won, They Capitulated

Contrary to a rapidly congealing press
myth, President Bush did not “cave” or “sur-
render” on quotas in the new civil rights bill.
Nor were any of the president’s actians taken
in response to the Clarence Thomas hearings
or the David Duke campaign. On the contrary,
the compromise bill the president will sign be-
came possible only after the Demacratsbeat a
total retreat on quotas, thereby paving the way
for the president to make concessions on other,
less fundamental, issues. _

To understand what happened, the public
needs to know the story of an extraordinary
amendment that was adopted without debate
or a vote. But first we must set the stage.

Under the Supreme Court's 1971 Griggsdeci-
sion, employment practioes having an adverse
statistical impact on certain groups can lead to li-
ability even if there was no hint of discriminatory
intent. In 1989, the Wards Cove case summa-
rized the rules under which such lawsuits would
be conducted, noting that unfair rules would

drive employers to use quotas to avoid any possi-
bility of being dragged into such a lawsuit.

For the past two years, Democrats have in-
sisted that Wards Cove overruled Griggsand that
legislation was needed to “restore” pre- Wards
Covelaw. The changes they actually propased,
however, would have gone much further, expos-
ing countless employers to ruinous kitigation and
liability'any time their numbers were not “right.”

Administration lawyers always believed that
the Supreme Court was right to think that
Griggsand Wards Cove were consistent with
each other. More important, we knew that the
Democrats’ “restoration” was in fact a radical
and destructive distortion of prior legal doc-
trine. If “bad numbers” alone became a suffi-
cient basis for legal liability, employers would
be foolish notto use quotas, ... . '

Last March, the president proposed a bill
that made a symbolically important but practi-

cally insignificant concession to the Democrats
on one issue involving the burden of proof. In
other respects, the president’s bill codified the
law as it existed prior to Wards Cove(and
which we believed was fully consistent with
that decision). The Democrats in Congress
never gave this bill the time of day.

Suddenly, on Thursday, Oct. 24, Sen. Edward
Kennedy stunned administration negotiators by
agreeing toa Wards Cove proposal developed by

“The president won a
clean victory for equal
opportunity, and that
victory will survive the
current round of
fictions.”

Sen. Robert Dole and transmitted through Sen.
John Danforth. This option was virtually identical
in substance to the president’s bill and to other
formulations that Kennedy and the private lobby-
ists for his bill had rejected time and again.

On most issues, the Dole proposal used lan-
guage drawn from the president’s bill and the
analytical memorandum that accompanied the
bill. On the contentious issue of “business ne-
cessity,” which defines the standard that em-
ployers must meet in justifying statistical dis-
parities, the proposal used essentially
meaningless language from the Americans
With Disabilities Act that left the term in ques-
tion undefined. (Ironically, the negotiators of
the disability law had settled on this empty lan-

guage because they expected the issue to be
addressed and resolved in the context of the
upcoming cvil rights bill.)

In its most critical component, the Dole pro-
posal included exclusive legislative history that
would supply the definition of “business necessi-
ty” by referencing the case law as it stood imme-
diately prior to the Wards Cove decision. In two
carefully negotiated explanatory sentences, the
proposal indirectly accomplished what the presi-
dent'’s bill had done in so many words: codifying
the law of disparate impact as it stood at the
time of Wasds Cove(except on the burden of
proof). Because the statutory language provided
no definition, the definition referenced in the leg-
islative history would necessarily be dispositive
in the courts; for that reason, 90 percent of the
negotiations centered on the legislative history
rather than on the statute itself.

In return for Sen. Kennedy's complete capitu-
lation on quotas, the administration agreed to
several compromises proposéd by Sen. Danforth
on other issues. The question on which the ad-
ministration was most reluctant was the applica-
tion of jury trials and punitive damages to em-
ployment cases under the Civil Rights Act.
Although the Danforth proposal includes caps on
such awards, thereby setting an important pre-
cedent for tort reform, such remedies are unde-
niably a dangerous experiment (as is suggested

by the senators’ 54-42 vote againsta proposal to
apply to themselves the same remedies they are
imposing on the private sector).

Despite our strong misgivings about jury tri-
als and damages, the agreement was sealed,
and our startling success on Wards Covere-
mained the most salient component of the
package, Imagine, then, how disturbed we
were to learn that Sen, Kennedy went to the
floor of the Senate the very next day to create
legislative history, inconsistent with Thursday

THURSDAY, NovEwBen 14, 1991 A23 -

nght’s agreement, attempting to resuscitate
one of the most radically objectionable features
of the original Democratic bill. Had we been
sandbagged? Had the agreement so laboriously
negotiated ever been meant to stick?

The following Monday, the administration
proposed an innovative statutory provisions spe-
cially designed to enforce the Thursday night
agreement. This provision directed the courts to
ignore any legislative history (such as the de-
scription of the agreement given by Kennedy on
Friday) apart from the two sentences originally
agreed to. Sens. Kennedy and Danforth objected
to this proposal, while administration negotiators
felt they had to insist. Tense meetings ensued,
and it seemed at points that there might be no
civil rights bill after all.

On Tuesday, Sens. Dole and Orrin Hatch en-
gaged in heroic efforts to hold Sen. Kennedy and
his allies to the agreement. Republican Lexder
Dole’s arguments were particularly effective—
that night, without any debate or a recorded
vote, the Senate accepted a slightly modified .
version of the administration proposal enforcing
the deal.

Heroic efforts to enforce the agreement
would not have been required unless there had
been something very significant were at stake.
And there was. Buried in this dispute, as in earli-
er arcane debates over legal terminology, was
the difference between preserving the essence
of current law and creating a new quota mon-
ster. It also meant the difference between a sys-
tem that will encourage kids to stay in school and
a novel system of legal threats against those who
reward hard work and achievement. On these
fundamental issues the president won a clean
victory for equal opportunity, and that victory
will survive the current round of fictions about
some supposed political surrender.

The writer is counsel to the president.
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The Civil-Rights Bill: Punt to the Courts

he conventional wisdom about the

cwvil-rights bill compromuse 1s that

President Bush, afraid he was
looking more and more like KKK-
alumnus David Duke, simply caved in.

Liberals exult that the president aban-
doned a morally and politcally in-
defensible position by embracing belat-
edly the same salutary reforms that they
had been secking all along.

Mecanwhile, conservatves like colum-
mst Patnck Buchanan bash the president
for capitulating to a **quota bill. "’

Wrong, wrong, wrong.

These figments of Democrauc spin-
controllers and right-wing hardliners,
uncntically adopted by much of the na-
tonal press as the bill sped toward fi-
nal passage last week, are egregious
oversimplifications.

Not as egregious, to be sure, as the
president’s own transparently absurd
position that what he had been denouncing
for 20 months as a **quota bul** had been
transubstantiated, by a few strokes of the
pen, overnight, into a good and upright
**source of pride for all Amencans . . . a
non-quota civil-rights bill.””

Oversimplified rhetoric begets over-
simplified rebuttal. President Bush and his
aides may deserve a dose of their own
medicine.

Irreconcilable Differences

But the truth is that this was a classic,
convoluted Jegislative deal, with both
sides giving significant ground, inch by
inch, while papering over irreconcilable
differences and leaving the hardest policy
decisions unresolved:

® The White House won more than it
lost on the *‘quota’’ front, by holding out
for crucial last-minute changes in jan-
guage regarding statistically based *‘dis-
parate impact’* lawsuits. The compromise
bill is far less likely than the onginal
Democratic proposals to increase pressure
on cmployers to use racial hiring prefer-
ences and significantly less likely to do so
than the revisions advanced last summer
by Sen John Danforth (R-Mo.).

® The White House did cave in on the
““lawyers’ bonanza’* front, by accepung
almost verbatim all the Danforth

! for jury trials and damage awards it had

Sruart Taylor Jr. is a senior writer with
American Lawyer Media, L.P., and The
American Lawyer magazine. ‘‘Taking Is-
sue’’ appears every other week in Legal
Times.

previously denounced as *‘radical’’ mea-
sures Lo *‘promote excessive litigation. ™

® The president and Congress agreed to
disagree on the meaning of the most con-
troversial provisions, such as the vague,
uodefined language on what an employer
mmst prove to justify as **job related'* any
selection critenia that screen out dis-
proportionate numbers of minonties or
women.

In doing so, the deal makers punted the
most difficult and important policy 1ssues
to the federal judiciary—which happens to
be a bastion of Reagan and Bush ap-
pointees that is even more conservative
now than in 1989, when the Supreme
Court laid down the five decisions that
civil-rights groups have been clamoring to
overrule.

Should employers be free 1o require that
applicants for secretarial jobs have high-
school diplomas? Should they be free to
use standardized intelligence tests to
screen applicants for positions as fire-
fighters? As auto mechanics? Should law
firms be free to reject all applicants with
mediocre law-school grades?

Blank Check

Congress has not clearly answered
questions like these. The answers will be
supplied, in due course, by the Court of
Rehnquist, Scalia, Thomas, Kennedy,
Souter, O*Connor, White et al.

White House lawyers may not like giv-
ing judges a blank legislative check to
resolve such glaring statutory ambiguities.
But they have reason to anticipate they
will like the way the blanks are filled in by
the Reagan-Bush courts.

**The press is all wet 1n saying that the
president caved,” says Glen Nager, who
represents employers as a partner with
Jones, Day, Reavis & Pogue's Wash-
mgton office and knows the legal issues as
well as anyone.

‘‘What's mind-boggling to me,’* adds
Nager, who as an assistant solicitor gen-
cral helped write the Reagan administra-
tion's briefs in key civil-nghts cases, *‘is
that the administration’s opponents would
think that they could win the battle by go-
ing to the courts, when throughout the
debate they've been saying that Congress
seeded to legislate very subtle rules of
employment litigation with detail and par-
ticularity, because the courts could not be

So the gonzo-conservative Wall Street
Journal editorialists have been short-
sighted in announcing that *‘this remains
very much a quota bill’"—just as their

liberal New York Times counterparts have
been disingenuous in Mau-Mauing the
quota issue as no more than an *‘ugly
slogan’* from the start.

Media Blunders

News coverage of the civil-rights battle
has been marred by glaring inaccuracies as
well as tendentious oversimplifications.

One example: Andrea Mitchell's fla-
grantly biased report on the NBC Nightly
News of October 24, which unqualifiedly
branded as ‘‘false’” (in bold red graphics,
no less) four of the points in summary cri-
tiques of the then-pending Danforth pro-
posal that were prepared by White House
and Justice Department lawyers.

In fact, all four points, such as a claim
that the Danforth bill could be read as au-
thorizing compensatory and punitive
damages even in disparate-impact cases
involving no discriminatory intent, were
arguably correct and within the realm of
fair advocacy, if perhaps a bit overdrawn.

The significance of the compromise
legislation’s retreat into ambiguity on key
1ssues 1s that, as Nager argues, the Rehn-
quist Court is not likely to back off from
its own interpretations of the civil-rights
laws except to the extent that Congress
explicitly overrules those decisions, in
whole or in part.

The compromise legislation does indeed
overrule portions of the five 1989 deci-
sions and three others. But it leaves intact
key aspects of the most important one,
Wards Cove Packing Co. v. Atonio, and
leaves key terms undefined.

It is speculative at best to predict the
impact of legislation as murky as this on a
world of litigation jointly ruled by the
Reagan-Bush judiciary and the ancient law
of unanticipated consequences.

Shadow on Affirmative Action

One contrarian possibility is that the
compromise bill—far from pushing more
employers to use hiring quotas—may
drive many away from cven the milder
form of affirmative action that both sides
say they want: reaching out to give women
and minorities—even when they lack
paper credentials, references, and job ex-
penence—a chance to show what they can
do.

Far-fetched? Consider: The vague new
language shifting to employers part of the
burden of proof in disparate-impact suits is
probably too weak to overcome the for-
midable hurdles that have long faced suits
based on failure to hire enough minorities
and women. If so, employers will feel lit-

the new pressure to use affirmative action
at the hiring stage.

Meanwhile, employers will henceforth
find it more risky to fire employees,
whether for subpar work or otherwise.

That's because fired employees, who
have always been far more likely to go to
court than those not hired, will have new
incentives to litigate: the availability
of jury trials and limited compensatory
and punitive damages for discrimination
chims based on sex, national origin, reli-
gon, or disability. (Such remedies are al-
ready available for racial-discrimination
claims.)

The net result could be to make em-
ployers more risk averse about hiring em-
ployees who would be hard to fire if they
don’t work out—especially those without
the traditional badges of qualification, and
those most likely to raise discrimination

laims,

[ X

Thea again, maybe the threat of more
damage suits will give some marginal new
impetus to hiring quotas. Nobody really
knows. It could depend on questions that
bardly anyone (except Nager and a few
other litigators) is even thinking about
now, such as whether courts will sustain
employer efforts 10 require employees to
submit to arbitration of discrimination
claims.

The Griggs Legacy

How, exactly, docs the compromise bill
change the law in the most controversial
arca—disparate-impact suits, quotas,
preferences, and all that?

First, a little history: In 1971, in Griggs
v. Duke Power Co., a unanimous Supreme
Court implausibly gleaned from between
the lines of the 1964 Civil Rights Act a
congressional intent to expose employers
w0 liability for racial discriminatioo—even
if they had po discriminatory intent—for
using selection criteria (such as standard-
ized intelligence tests) that have the effect
of excluding disproportionate numbers of
black applicants.

Griggs imposed on employers the bur-
den of proving the **business necessity’’
of any selection criteria that had such a

This was dubious statutory inter-
pretation but pretty good policy, becanse it
gave employers a needed incentive not to
use selection criteria that tend to screen
out minorities unless these criteria indeed
help them choose better workers.

But Chief Justice Wasren Burger, the

SEE TAKING ISSUE, PAGE 26
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utular author of Griggs, probably hadn’t
the slightest idea where it would lead:
Many fower courts proceeded to make the
burden of proving ‘‘business necessity”
so onerous that few employers could meet
it. This prompted many employers to stop
using standardized tests and spurred an
indeterminate number to use quotas cov-
ertly, so as to avoid hability.

The Supreme Count, while providing no
very clear defimtion of business necessity
in Griggs or us progeny, did outline a
more flexible approach than that used by
most lower courts. Its 1979 decision in
New York Transit Authority v. Beazer
suggested 1n a key footnote that a disparate
impact could be justified whenever an
employer’s *‘leginmate employment goals
. . . are significanuy served by—even 1f
they do not require’’—the selection cnte-
noo at issue.

Striking a Blow

This was the somewhat uncertain state
of the law when the newly conservauve
Court accepted the Reagan administra-
tion's 1nvitation to stnke a blow against
quotas, in 1989.

The 54 Wards Cove decision did three
important things that alarmed avil-rights
lawyers: It implicidy overruled one aspect
of Griggs by shifting to plaintffs the ul-
timate burden of proof on the business-
pecessity issue; it opted for a flexible def-
‘inition of business necessity by holding (in
language lifted almost verbatim from
Beazer) that ‘‘the dispositive issue is

whether a challenged practice serves, in a

ca—ra samiEa @ WEER UF NOVEMBER 4, 1991
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lA natomy of a Messy Compromise

sigmficant way, the legitimate employ-
mezs goals of the employer’”; and it held
that, to establish disparate impact in the
first place, plaintiffs must not merely
prove a bottom-line racial imbalance in the
work force, but must also trace a **signif-
icantly disparate impact’’ to cach chal-
lenged employment practice.

In the wake of Wards Cove and other
1989 decisions making 1t harder to win job
discnmination suits, civil-nghts groups
and Democrats, led by Sen. Edward
Kennedy (D-Mass.), proposed the far-
reaching Civil Rights Act of 1990.

It was a plaintiffs lawyer's wish list,
which would have overruled not only each
of the three holdings of Wards Cove and
four other 1989 decisions but also a total
of more than 20 Supreme Court decisions,
including some joined by the Court's most
liberal members.

Among other things, the original Dem-
ocranc bill would have required employers
10 use any means necessary to achieve ra-
cially balanced work forces unless they
could meet the insuperable burden of
proving that all their selection criteria are
**essennal to effecuive job performance.’’

It was no great exaggeration for the
White House to cail this a quota bill. The
angry denials of civil-rights groups, lib-
erals, and editorialists, who claimed the
bill had nothing to do with racial prefer-
ences or affirmative action, were at best
misinformed and at worst deeply cynical.

There ensued 20 months of angry and
misleading rhetoric, jockeying for posi-
tiit;; and groping for compromise on both
s

Pr;sidenl Bush soon backed off his
original position that no legislation was

necessary. The Democrats gave ground.
inch by grudging inch, in search of a
compromise formula that could gain the
president’s signature or win enough votes
to override his veto.

With the gap narrowing and Danforth
straining mightily to bridge it, the pres:-

Is this a great
victory for civil
rights? Not
really.

That would include Beazer, as Nager
stresses—and would apparently leave the
Court free to come up with a new defin-
tion very much like the one in Wards
Cove, which the compromise bill does not
explicitly overrule on this point.

The compromise bill also ends up in
much the same place as the third Wards
Cove holding on proof of disparate impact:
It specifies that plaintiffs must show **that
each particular challenged employment
practice causes a disparate impact,’” un-
less the employers practices *‘are not ca-
pable of separation for analysis. "

This third, least understood holding of
Wards Cove may have been the most im-
portant. That's because it makes it dif-
ficult for plaintiffs to prove disparate im-

pact—which must be established before

employers incur any obligation to show
business necessity—and releases em-
ployers from any obligation to show the
job relatedness of all their selection cn-

dent kept simplistically attacking each
new proposal as 3 **quota bill,” while his
lawyers kept making, and winning, new
concessions.

The final, compromise package on
Wards Cove puts back on employers the
burden of proving business necessity—as
the president had agreed to do more than a

year ago. .

But the bill conspicuously fails to define
business necessity. It states merely that
employers must show their selection
criteria “‘job related for the position in
question and consistent with business

necessity.

And the legislative history agreed to by
Senate leaders says these terms are in-
tended 10 reflect the concept of business
necessity as used both in Griggs *‘and in
the other Supreme Court decisions prior to
Wards Cove.”

teria whenever a racial imbalance exists in
their work force.

The bottom line is that plainuffs will
have a better shot at winning disparate-
impact suits under the compromise legis-
lation than under Wards Cove—but not
much better.

And the bill's provisions on damages
and jury trials will no doubt spur more
lawsuits, some of which will be eminently
justified, and some of which will be ef-
forts to shake down employers who have
done nothing wrong.

Is all this a great victory for civil rights?
Not really. Will it promote rampant use of
quotas? Not likely. Will it change the
world? Not much. :

Will it leach some of the poison of ra-
cial politics from our body politic, by ton-
ing dowa overblown Democratic com-
plaints of civil rights being raped and ugly
Rﬁ lican appeals 1o white racial fears?

*s hope 0. 0
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n October 24, “NBC Nightly
ONews" ran the year’s most dis-
graceful bit of breaking-news jour-
nalism: Andrea Mitchell’s “coverage” of
the last political round before compromise
civil rights legislation was reached (hours
after her piece ran). So egregious was her
reporting that it drew the wrath of Legal
Times's Stuart Taylor, not normally a press-
watcher. “Flagrantly biased,” he wrote, cit-
ing Mitchell’s piece as an example of news
coverage that had been “marred by glaring
inaccuracies as well as tendentious over-
simplifications.” Since he lacked the space
for a full critique of the NBC broadcast,
Taylor has left it to this presswatcher to re-
port the details of this abomination.
To the tape and Tom Brokaw: “Good
evening. It is the most sweeping civil rights
bill in years and it is sponsored by one of

the most senior Republican senators [Sen. -

John Danforth, we soon learn] and yet,
President Bush has repeatedly

Andrea’s Abomination

cluding those who work at NBC) think
Bush'’s claims are more political than factu-
al.

Brokaw continues: “Well, tonight
NBC’s Andrea Mitchell has come up with a
source of those presidential objections.”
This, of course, sows confusion. Mitchell
has not really come up with “a source”—it
was planted with her by her actual sources,
Republican and presumably Democratic
senators (and staffers), hoping to influence
the negotiations. If the “source of those
presidential objections” can be discredited,
then the President must reject the advice it
provided and accept the most sweeping civ-
il rights bill in years.

Discrediting, then, we go. Mitchell:
“Republican senators say George Bush has
been misinformed by his own staff about

key features of the [Danforth] bill he's been

opposing. When the President tried to per-

suade Republican senators to support his

I...‘...........‘...'..l....‘....."..........‘.....I..I
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civil rights bill yesterday, this two-page
‘White House memo was on the table. Ob-
tained by NBC News, it compares the
White House bill with . . . Danforth’s com-
promise measure. The only problem, most
of its claims are dead wrong.”

Mitchell thus sides with her sources and
proceeds to buttress her conclusion with
some sound-bites from Danforth. The ad-
ministration memo, he says, is a “mischar-
acterization” containing “serious flaws™
about “what the bill does.” It has “exam-
ples that purport to say what the bill would °
do and the examples are just wrong.” Dead
wrong, in other words.

at’s so wrong? Mitchell: “The
memo -says Danforth’s bill
would allow compensatory dam-

ages even if the discrimination is uninten-
tional. False, it wouldn’t. To support the
President’s’claim, the White House lists a
- number of worst case examples.

rejected it, making a variety of
claims many thought were more
political than factual.”

It’s hard to imagine a more
biased lead-in. Brokaw’s gram-
mar and syntax are revealing.
Note the superlatives that imme-
diately spin the story in favor of
the Danforth bill: the most
sweeping civil rights bill in
years; one of the most senior Re-
publican senators. Note the =
careful placement of the con- ['%
junction yet to contrast Bush {
with the now sainted senior Re-
publican senator. Note the clause |
indicating that Bush cannot pos-
sibly have substantive objections
over which reasonable people
might disagree; many folks (in-

Terry Eastland is resident fellow
at the Ethics and Public Pglicy
Center. Lo

It claims state police forces
would have no defense for re-
fusing to hire ex-convicts.
Trucking companies would be
forced to hire drivers with
drunk driving convictions. The
| American Cancer Society
would not be able to refuse jobs
to cigarette smokers. But none
of these situations would arise
under Danforth’s bill. It permits
employers to set legitimate job-
‘related qualifications.”

" Since when did Andrea
Mitchell become such an au-
thority on Title VII of the Civil
Rights Act of 1964? Since her
& anonymous sources told her
what to say. But every one of
the four “claims” had some ba-
sis in fact and was well within
the realm of political advoca-
cy—which, after all, is the con-
“text in which legislation is ham-
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mered ‘out,’ sbut whnch context Mxtchell N

.....

mems of the Whnte Housc claims. As for

the first, the Danfon.h bill was drafted in a
way that permltted the reading Bush’s
lawyers gave it. While it was advertised as
aimed only at making damages available in
Title VII cases of intentional discrimina-
tion, the bill’s actual wording left the door
open for damage claims in cases where an
employer mtennonally adopted certain
practices that, even ‘without any intent to
discriminate, had a discriminatory impact
in statistical terms. The administration’s
objection to what it regarded as poor word-
ing was well known to Danforth staffers, if -
not to Danforth himself. . i

As for the other three claims, they may
be lumped together because they were
about the same thing: the kind of case that
could arise if the Danforth bill became law.
To understand whether the scenarios were
plausible requires attention to technical as-
pects of Title VII law. (Mitchell does not
go into these, asking viewers in effect. to
trust NBC for legal analysis. Not a good
idea.) At issue was the way “disparate im-

- .pact” cases under Title VII should be liti-
" gated. These are the cases in which a com-

pany (or a public employer) uses some
seemingly neutral employment practice that
a plaintiff challenges as a violation of Title
VII because it has a signif- -

icantly adverse impact
upon some minority group
or women. The defendant
can counter that the chal-
lenged practice is a “busi-
ness necessity.” The Dan-
forth bill defined that term
so narrowly that employ-
ers would have to hire
people capable of doing
only the job at issue—and
little more. Thus, it was L
fair enough for the Bush
Administration to argue
that under the Danforth
bill a trucking company
would have to hire dock |§
workers with drunk-driv-
ing convictions, even if it

could be promoted as
drivers. After all, some- |
one once caught for drunk-
driving might do fine as a
dock worker only. The |
other two Bush claims le- [

: ‘et of Title VII law without ‘entering it,
_"Mitchell has Repubhcan senators finger the -

¢+ culprits feeding the President thié “misin-

formation™: thte House lawyer Boyden
Gray, whom she calls la hardlmer," and
chief of staff John Sununu. She states " that
one Republicap says the purveyor of “false
information” should be fired. And, redun-
dantly, she presents Sen. William ‘Cohen,
who says Bush’s advisers are either “inept”
or “intentionally distorting the product . . .
to achieve a political agenda.” Neither
Gray nor Sununu makes an appearance in

Mitchell’s piece. In this kind of reporting, .

there’s no need to confront the accused.

n their October 28 account of the events

that led to compromise legislation, the

Wall Street Journal’s Michel McQueen
and Jeffrey H. Bimbaum cited the NBC
story in writing that the memo opposing the
Danforth bill “contained glaring inaccura-
cies.” Thus do journalists incorporate the
mistakes of their brethren into their own
work. I wonder whether McQueen or Bim-
baum or Mitchell have any idea of how the
Bush Administration fared in the compro-
mise legislation on the substance of those
“dead wrong” claims containing “glaring

- inaccuracies.”

On the first claim—that the Danforth
bill would allow compensatory damages
even if the discrimination were uninten-

.t

tional—the White House prevailed. At the
administration’s insistence, new, unam-

. biguous language was written: Compen-

satory damages are available only in cases
of intentional discrimination.

On the other three claims, which in-
volved the definition of “business necessi-
ty,” the White House got more than it gave.
The compromise does not define business
necessity; instead, it simply states that em-
ployers must show their selection criteria
are “job related for the position in question
and consistent with business necessity.”

- The legislative history agreed to by all par-

ties directs the federal courts to interpret

" these terms in accordance with Supreme

Court decisions prior to Wards Cove v. Ato-
nio (1989). The Court could well give the
country Wards Cove all over again, without
citing it. Part of Wards Cove has been over-
turned, but not its most important parts.

Let me explain: The first Title VII dis-
parate impact case, Griggs v. Duke Power
Co. (1971), introduced the idea of “busi-
ness necessity,” defining it in various
ways, including “manifest relationship to
‘the employment in question.” Wards Cove
defined business necessity by saying that a
challenged practice must serve, “in a sig-
nificant way, the legitimate emplbyment
goals of the employer.” This definition al-
lowed more flexibility than some lower
courts, in their elaborations of Griggs, had

Tty s'Il 1 |

gmmately spoke to the
same issue.

Back to the tape: Hav-
ing brushed near the thick-

T ;1 e

Of course, it was also too
flexible for many in
Congress; hence the ef-
fort to write a new defi-
nition. But the non-defi-
nition in the compromise
legislation, together with
the exclusive legislative
history that advises the
courts to follow Griggs
and “the other Supreme
Court decisions prior to
Wards Cove,” very well
could resurrect the 1979
case New York Transit
Authority v. Beazer. For
it was in Beazer that the
Court said that a practice
having a disparate impact
could be justified when-
ever an employer’s “le-
gitimate employment
goals . . . are significant-
ly served by—even if
they do not require”—the
practice. Note that the
Danforth bill contained
language that would have
overruled Wards Cove on
this issue; the compro-

Wg\" T been willing to accept.
\ N
il i"'x A .

g1
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mise legnslauon ehmmated this provxsxon
‘ "Busmess necessny," then, was sent

back to ‘the same Judges who dCClded‘:;‘.’

Wards Cove with instructions that could
easily allow them to do on this issue what
they did in that case. From Bush's perspec-

tive, this was a far better deal than any pre-

viously offered him. But don’t hold your
breath waiting for the press to herald Hard-
lmer Gray asa skllled negonator

anfon.h does get off easy with the .

press Consider his effort back in
September to incorporate language
from the 1990 Americans with Disabilities
Act (ADA) into his civil rights bill. At that
time the Danforth bill required that “em-
ployment practices that are used as job
qualifications or used to measure the ability
to perform the job” must “bear a manifest
relationship to the employment in ques-
tion.” The administration had objected to
this definition of business necessity. So
Danforth lifted eight words from the
ADA—"qualification standards, cmploy-
ment tests or other selection criteria”—in
order to rewrite the definition as follows:
“Employment practices that are used as
qualification standards, ‘employment tests
or other selection criteria” must meet this
same test. Because administration officials
had recently praised the ADA, signed by
Bush into law, Danforth argued that using
its language should allay White House con-
cemns about quotas.
If the press had examined

" case to be made that Bush did not cave and >
" that he did cave—but' don’t expect ‘nuanced _,

-’ .-

.-Did not cave: What Bush managed on
busnness necessity ¢ can hardly be called a
cave. As important; Bush ‘also'managed to

stop the effort led by Democrats and em- _

braced by Danforth’ that would have en-
abled plaintiffs to complain about an em-
ployer’s practices in general. Had the
Democrats and Danforth prevailed, Wards
Cove, which insisted that the plaintiff must
specify which of the employer’s practices
was causing the disparate impact, would
have been overruled on this point. And that
would have enormously increased the pres-
sure on employers to resort to quotas in or-
der to avoid liability. The compromise bill
states, in a clear victory for the administra-
tion, that plaintiffs must show “that each
particular challenged employment practice
causes a disparate impact.”

Did cave: The most underreported as-
pect of the entire legislative effort to over-
rule Wards Cove was perhaps the biggest
story: that in responding to Wards Cove,
Congress for the first time would be codi-
fying disparate impact theory, and that dis-
parate impact, based as it is on statistics,

- will inevitably create some incentives for

employers to use quotas in order to avoid
liability. I missed the stories (other than
those written by the knowledgeable Taylor
of Legal Times) that pointed out the follow-
ing: that Title VII of the Civil Rights Act of

Danforth’s use of the ADA
language, it would have found
that the eight words couldn’t
have been used to define busi-
ness necessity in the civil
rights bill, for the simple rea-
son that they don't really de-
fine it in the ADA. They mere-
ly describe which practices
might be covered in a disparate
impact case. (Accordingly, the
administration offered to put
the eight words in the Presi-
dent’s bill—if that would make
everyone happy.) Evan Kemp,
who succeeded Clarence
Thomas as chairman.of the
Eqnal Employment Opportuni-
' ty Commission, pointed out in
a September press release
(largely unreported) that dlscnmmanon on
the basis of disability is so different from
discrimination on the basis of race or gen-
der as not to be comparable.

For the most part, the press reflected
the view of the civil rights lobby that Bush,
in supporting the compromise bill, had
caved in on the quota issue. There is both a

1964 proscnbed intentional dlscnmmanon
only and rejected the disparate impact ap-

proach; that the Court in Griggs gave us the *

latter; and that the Court in Wards Cove
was trying to place some sensible con-
straints upon an approach that was foster-

ing quotas and perhaps even signaling its

intention someday to do away with dis-

parate impact in favor of the original theory

b .Of Title VI (Of course, Bush could have
;covemgefrommepress s fﬂ AT

'*made the Press cover this larger perspective,

. on the quota issue had he raised it.) To ac- -

cept legislation of disparate impact is to ac-
cept a legal structure that to some extent
encourages hiring and promoting by race
and gender . . . quotas, if you like. Ergo, a
cave. : o . N

n addition to the struggle between the

President and Congress, there was a

story about the Court." The conventional
view, expressed by columnist Anthony
Lewis, was that Congress had defeated the
Court by overruling a series of decisions
opposed by the civil rights establishment.
The truth is far more complicated. Con-
gress did overrule in whole or in part seven
civil rights cases decided over the past two
years. But the two most important holdings
of Wards Cove were not overruled (and in-
deed one was accepted by Congress). And

. Congress—as Linda Greenhouse of the

New York Times pointed out in one of the
few sensible pieces on this subject—did not
try to overrule the Court’s most important
civil rights ruling in 1989, the Croson case,
which struck down as unconstitutional lo-

cal and state “set-aside” programs based

on race and ethnicity. Changing constitu-
tional law is harder than changing statutory
law.

More fundamentally, to say Congress or
the Court “wins” or “loses” is to miscon-
ceive legislative and judicial
functions. The job of Congress
is to make law, that of the Court
to interpret the law. If the Court
interprets a statute in a way
Congress does not like, that
does not necessarily mean its
interpretation is wrong. After
all, the Court’s interpretation
may precisely reflect what the
enacting Congress intended. Or
it may reflect the Court’s effort
to make sense of judge-made
law (as in the case of Wards
Cove)

It is only proper that
Congress and the Court con-
‘verse about the law, and that
Congress is the institution mak-
ing the law, whatever one rmght

. think ‘of the law it makes. Ef-
" fectively forcmg Congress to think more
-about the law it makes—indeed, forcing it
to legislate—is part of what it means to .

have a conservative Court. Watch for more
conversations between Congress and the
Court during this decade. It’s a story line

.the press—even NBC—m:ght eventually.

.noucc a. T
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November 22, 1991

President George Bush
The White House
Washington, DC 20500

Dear President Bush:

Please do not allow your staff to buckle under to the media
and special interest pressures to keep minority hiring
preference rules.

Equal opportunity means equal opportunity for all |
Americans. Favoring blacks over whites because of their

skin color is harmful to all of us. It discriminates :
against whites. It weakens our nation's ability to {
compete. And it perpetuates the immoral notion that blacks

are inferior to whites and need an unfair preference rule !

to compensate for their inferiority. F

Please, take a stand for true equal opportunity. No more
quotas. No more racial preference rules.

Cordially,
Y < Lm\_, ) i

Thémas A.' Harrison ‘ |
Senior Vice President

vee: C. Boyden Gray

Two North Lake Avenue - 6th Floor - Pasadena - California 91101-1868 + 818-449-6100
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Bush order
would end
all hiring
preferences

H Policy change:
‘New interpretation
would scrap ‘use
of quotas.’

By Ann Devroy
und Sharon LaFraniere
WASHINGTON POST

. WASHINGTON — The
White House late Wednesday sent
federal agencies and departments
a sweeping directive that would
eliminate all guidelines giving
preferences to women or minori-
ties in hiring or promotion.

- The directive appeared to be
Jesizned to enforce the admini

' {ration’s interpretation of the
Civil Rights Act that President
** Bush is to sign today.

It says any regulation or prac-
tice. “involving the use of quotas,
preferences, set-asides, or other

¢zamilar devices .. 18 to be termi-
“ated.?

Civil nghts leaders immediate-

v condemned the move, saying it

6 rmatiye action pro-

b long i & L. throughout, -
f%é vernment; THE gdidelines
also are used by private employers
0 determine how to comply with
laws banning job discrimination.

But White House spokesman
Mailin Fitzwater already was
backpedaling Wednesday night,
saying that the directive from
White House Counsel C. Boyden
Gray, “may be open to misinter-
pretation ” .

Some officials, Fitzwater said,
already had expressed their “con-
cerns” sbout the document to
Gray. “We are going to review it
overnight to see if it needs to be
altered,” he said, adding that
Bush “supports affirmative action
and set-aside programs.”

‘Ralph Neas, executive director
of the Leadership Conference on
Civil Rights, had attacked the
White House for “declaring open
war on cwil rights.” Neas said the
directive would amount to Bush
“eliminating with one hand what
he is signing into law with anoth-

e 18

er.. -

-=Thé pew bill, to be signed
ity it the | presénce of eivil,
Yighité"and Congressional Idaderst.
onifof ‘Woinen aiid
Eﬁ&jﬁv{,‘erhifni fifig & ¥ekied uf 1989
_Si:p}":éi: Cotrt Filinigs thaf mge‘ :
.it_herder td prove bids in the
ﬁvp’tlhﬂéué,;

135 The . ldw. yas: the of |
3.0‘ s’ of, bitter. negotiations,,
"?ﬁg ush arguing that he'would .
sxga‘x_ﬁ'b bill that gng(irse&ilxniﬁni—r
&id promotion ‘qudtas.n Compro=
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President to 'limit

BY STEVEN A. HOLMES
New York Times

'WASHINGTON — President George
Bush is expected today to direct all
federal agencies to phase out regula-
tions authorizing racial preferences
and quotas in hiring and i

with Congress on the issue,
According to a copy of the expected
statement, the president will direct all
agencies toreview their rules involving
employment discrimination.
A copy of the statement was provid-

when he signs the civil rights bill, The
regulations affect all private companies
as well as federal agencies,

An administration official said
Wednesday night that the action is
intended to underscore Bush’s opposi-
tion to affirmative action programs
that give “unfair preferences” to mi-

The action, which reverses federal
regulatory policies that date from
1965, is to come as Bush signs a bill in
1 which he seemed to have compromised

ed by outside government
who asked for anonymity. The admin-
istration confirmed its authenticity.

The statement says “any regula-
tion, rule, enforcement practice or
other aspects of these programs that
mandates, encourages or otherwise
involves the use of quotas, prefer-
ences, set-asides” or other devices on
the basis of race, sex, religion or
national origin are “tobe terminated as
soon as is legally feasible.”

Despite efforts by Reagan adminis-
tration officials to narrow the scope of

aftirmative action

Bush directive to affect hiring, promotions

civil rights protections, federal courts
and federal agencies continue to en-
force antidiscrimination laws for the
benefit of women, blacks, Hispanic-
Americans and Asian-Americans.
Lawyers in government and civil
‘rights groups said Wednesday night
that Bush'’s action could have profound
implications for the future of affirma-
tive-action programs operated by the
government and private employers.
Bush had opposed the civil rights
bill for more than 20 months, saying it
would force employers to adopt quotas
to avoid suits. But on Oct. 24, the
White House said it reached a compro-
mire with sponsors of the bill, disap-
pointing Republican conservatives.

See BUSH, Page BA
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., Jobs: Bus} directive would end quotas
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Wednesday was dist’uteg as a
“gigning statemen’ 0 g at-
tached to the legiskOP 8nd giv-
1ng the admunistrafl Interpreta-
tion of the law N thored
Gray frequey, 1as authore
such s{atem%m“ White House

‘nterpretation often at odds with

congressional ent — as attach-
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cluding Fitzwater, were caught off
guard by the directive, and it was
unclear whether Bush knew about it.
Senior White House officials nor-
mally prepared to describe major
policy changes said they had not
been given advance warning of the
directive.

If it stands, civil rights lawyers
and some adminstration officials

oversial legisl
E::‘Lt:s l:':enf""’em:ly more averse
than Bush #firmative action and
?4 minorities.
ny

Many istration officials, in-

-

S

said the directive could alter or end a

of regulations that govern the use of
hiring and promotion tests by public
and private employers, such as the
use of strength tests for applicants
for firefighting jobs.

The directive says federal officials
should _begin work immedately on
new guidelines that will “protect fully
against the risk of quota hiring and
other unfair preferences ”

. JAlthough the order appears to

wide variety of employment policies
and affirmative action programs.
The guidelines that the directive
orders termnated are a complex set

[

only employment policies,
lawyers for businesses and civil
rights groups said it also could affect
federal contracting programs.
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THE WHITE HOUSE
WASHINGTON

December 19, 1991

Dear Mr. Love:

Thank you for your letter of November 8 to Governor Sununu. In
response to your request, please find enclosed copies of the
Civil Rights Act of 1991 and of the statement issued by President

Bush upon signing the bill.
Yours j;%Zi;4/

Nelson Lund
Associate Counsel to the President

Mr. David Love

3 St. John's Drive

DUNFERMLINE

Fife

Scotland, United Kingdom KY127TB

Enclosures

S

T T
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3 St. Jehn's Drive ,
i DUNFERMLINE ,
Fife ,
Scetland ,
United Kingdom ,

XYl2 7TB ,
8th Nevember 1991

Dear Mr. Sununu ,
I am a senier doing a dissertatien on The Black Man in America since 1980

and in the course of my research , I have found several pieces of information that I need
which I cannot locate here . I weuld be extremely grateful if yeu would be able teo

previde me with infermation en the fellowing topics :

(i) Details ef the 1990 Civil Rights Bill
(ii) o0official Gevernment reactien to this - especially with regard to affirmative

actien and quetas.

As I enly have until January 1992 te cemplete this investigation , I would appreciate an

early reply . Thank yeu very much for your help .

Yeurs sincerely ,

-
COM/J’/\EQ‘-’——»-_

David Leve

[ S,
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THE WHITE HOUSE Chron.
WASHINGTON

December 5, 1991

Dear Art:

I've been asked to respond to your recent memorandum to the
President, in which you suggested that he consider issuing an
Executive Order assigning the Civil Rights Commission the
responsibility for reviewing Executive branch interpretations of
Title I of the new Civil Rights Act.

Because the Commission is not an agency within the Executive
branch, I don't think the process you suggest would be feasible.
Offering to take on this difficult task, however, is a wonderful

example of your generosity, and that of your fellow
Commissioners.

Your strong words of support for the new statute are also
gratifying. As you know, the President has been unjustly
criticized for his decision to support this legislation, which
makes it all the more important for us to work together to dispel
the misimpressions that are going about. Although there may be
questions about certain interpretive issues, there can be no
doubt that the President was right when he emphasized at the
signing ceremony that this is a very good bill.

Thanks for sharing your thoughts on these important issues.
There is much that remains to be done, and I look forward to
working with you as we address these matters in the future.

Yours truly,

il wigaed by CBG

C. Boyden Gray

Honorable Arthur A. Fletcher

Chairman

United States. Commission on Civil Rights
1121 Vermont Avenue, N.W.

Washington, DC 20425
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THE WHITE HOUSE
WASHINGTON

December 4, 1991

MEMORANDUM FOR C. BOYDEN GRAY
FROM: NELSON LUND
SUBJECT: Response to Arthur Fletcher's Offer to Take

Control of Interpreting the New Civil Rights Act
for the Executive Branch

Attached, for your signature, as we discussed, is a draft
response to Mr. Fletcher's offer.

Attachment

\\““t‘k

T




—_—
. e e
LT e e VETHE WHITE HOUSE

WASHINGTON

Date: ”¢ Z‘[?z

i\,‘\‘ il \{l 19
0. Boydan liviaiy

FROM: ANDY CARM
X Action' ai ‘,/,})goﬁn.o‘b

[0 YourComment

[0 Let'sTalk

Tl Ml LY mcka FitXed fo Hou
Peescclonl o 17/23. Aut Fltehan
had called FEeu Prnorcewt ‘f‘&»f&ay

bo dkcass. (T apoke with Aet
sleu Hor Prestdewt wan »mwml.tu,,)

¥

e et

e A—
[P

e i

e i e e mdean




TN

NERRRERREREERERS

THE WHITE HOUSE

WASHINGTON

ORM OPTICAL DISK NETWORK

Remainder of case not scanned.
Oversize attachment not scanned.
Report not scanned.

Enclosure(s) not scanned.
Proclamation not scanned.
Incoming letters(s) not scanned.
Proposal not scanned.

Statement not scanned.

Duplicate letters attached - not scanned.

Only table of contents scanned.
No incoming letter attached.
Only tracking sheet scanned.
Photo(s) not scanned.

Bill not scanned.

Comments:

¢ RXA0HO Cal

Harﬁcopy pages are in poor condition (too light or too dark).

e e e

I



AC HAS SEES

ITEMS IMCLOSED

=

ITEM (1) MEMORANDUM TO FRESIDENT BUSH PAGES 2 : |

EXECUTIVE ORDER FAGES 1

" (2) PROPOSED STATEMENT BY THE FRESIDENT, AND 2 FARAGRAFH : |
|

" (3) EMPLOYMENT EQUITY FOR ALL.. A STATEMENT BY ARTHUR AT
FLETCHER, CHAIRMAN, US COMMISSION ON CIVIL RIGHTS !

|
FOUR (4) PAGES 3 |
1 )
" (4) NEWS RELEASE.CHAIRMAN OF THE U.S. COMMISSION ON CIVIL 3

RIGHTS STRONGLY ENDUORSES HISTORIC 1991 C1VIL FIGHTE ACT. ! |

TOTAL ITEMS 4 '

o\
<
i




NOVEMEER 23, 1991

MEMURANDUM

T0 HONORABLE GECRGE BUSH
PRESIDENT OF THE UNITED STATES OF AMERICA

FRaM ARTHUR A. FLETCHER, CHAIRMAM
UNITED STATES COMMISSION OMN CIVIL RIGHTS

SUBJECT THE ISSUANCE OF A PFROFOSED EXECUTIVE ORDER CINCERNING
1991 CIVIL RIGHTS ACT.

ISSUING THE ENCLOSED FROFOSED €XECUTIVE ORDER, WILL SAVE THE
NATION A LOT OF DIVISIVE STRIFE, ENDLESS STRUGBGBLE, AND NATIONAL
HEART ACHE, IN THE IMMEDIATE, SHORT AND LONG TERM FUTURE. AND
UFON DOING OUR WCRK WELL, IT WILL SERVE T0O HASTEN THE DAY THAT WE
GET THIS HORRIBLE, BEDEVILING, DEBILITATING, LEGACY OF RACISH4
BEHINDS US. ONLY THEN, WILL WE BE AELE TO TARE THE OFFENSE AMD
COMFETE IN THE GLOBAL MARKRET WITH THE LEVEIL. OF CONFIDENCE THRAT IS
VITAL TO SUCCESS TRHROUGHOUT THE 21st CENTURY. AS FOR THE RAGING
CONFLICT OF THE MOMENT IT WILL DO THE FRLLOWING:

-« oBET THIS DERATE OUT OF THE WHITE HOLGSE AND INTO THE MtANDS F
A INDEFENDENT, NON-FPART ISAR, ASEMCY THAt HAR  DOVERSIGHT
RESFONSIPILITY FOR THE FEDERAL SCVETNMENT 'S ENTIRE CIVIL RIBHTS
MANDATE

«.--«CHANGE THE PBRATTLE GROUWD, BY MOVING [HE DIVISIVE [8SUE QOVER
TO THE CIVIL RIGHTS COMMISSION, THE FEFDFRAL GDVERNMENT 'S AND THE
NATION'S MORAL CONSCIDUS, AND ACEFNOWLEDGED EXFPERTS O THE
SURJECT

.....FREE THE WHITE HOUSE DUMESTIC COUNCIL STAFF, LEGAL EXPERTS
AND POLITICAL OFERATIVES, TO FOCUS 0N REMEDIES FOR QUR SLUGBISH
ECONOMY, AND FINALLY

... -RESTORE THE RESFECT, CREDIBILITY, AND INTEGRITY OF THE
CIVIL RIGHTS COMMISSION, DURING YOUR ADMINISTRATIOM, WHICH wWaAS
DECIMATED DURING THE REAGAN ERA. .

IN ADDITION TO THE FROPOSED EXECUTIVE OFDER, 1 AM SENDING A
COFY OF MY STATEMENT ABOUT THE 1991 CIVIL RIGHTS ACT, FLUS THEZ
PRESS RELEASE THAT ACCOMFANIED IT. ALTHOUGH IT WAS RELEASED THE
DAY YOU SIGNED THE BILL, THE MEDIA IGNORED IT.

e rr e PRSP TN, 3 9 e e e Y
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AS YOU KNOW MR. PRESIDENT, 1 WRITE MYy OWN SFPEECHES AND FPRESS ‘

RELEASES. I SEEK EDITING ASSISTANCE ONLY. THE POINT I8, THIS IS
MY THINKKING ON THE MATTER. AS YOU Wil NOTE UFON REAQDING IT, I
HAVE SHIFTED THE FOCUS FROM AFFIRMATIVE ACTION, TO EMFLOYMENT
ECONOMIC EQUITY. DURING THE PAST 12 MONTHS, I HAVE DELIVERED 47
SFEECHES TO A VARIETY A OF AUDIENCES ALL OVER THE COUNTRY. 1 HAvVE
BEEN TESTING THIS IDEA AND IT WORKS. I URGE YOU T9 READ IT, I
THIMK YOU'LL FIND IT INTERESTING.

MR. PRESIDENT, I AM FREFARED T0O COME T0 CAMF, DAVID AND
DISCUSS THIS PROFPOSAL IMMEDIATELY OR STAY IN D.C. OQVER THE WEE¥K
END, AND DISCUSS IT WITH YOU AT THE WHITE HOUSE ON MONDAY. I Am
AWAITING YOUR RESPONSE. I CAN BE REACHED AT THE FOLLOWING (202)
S54-0373, UNTIL 4:00 FM SUNDAY. AT THAT TIME I'LL  DEPART FOR
DULLAS AIR-FORT. I AM SCHELDULED 10D LEAVE FOR DENVER AT 4:Q0 FM
SUNDAY ON A UNITED AIR—LINE FLIGHT. IF MWE FAIL TO MEET WHILE 1 AM
HERE I CAN BE REACHED AT THE FOLLOWIMG NUMBERS, My OFFICE NUMBER

AT DENVER UN;VERSITY 18 (303)-871-2441, AND MYy RESIDENT NUMBEFR IS
(ZT03)-B20-1000.,

——
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DRAFT EXECUTIVE ORDER
STATEMENT

AS 1 SBTATED ON NOVEMBER 21, 1 WAS MUST FLENSED TO SIGN THE
CIVIL RIGHTS ACT OF 1991. WHICH CONTINUES 7THE SUFFORT OF THE
FEDPLE AND THE CONGRESS FOR THE GREAT FRINCIFLE OF EQUAL
OFFORTUNITY FOR ALL. IRRESFECTIVE OF WHAT A SMALL OFPOSING
ELEMENT MIGHT CLAIM, THIS LAW, IF FROFERLY ADMINISTERED, ENFORLED
AND COMFLIED WITH, WILL SIMPLY LEVEL THE JOB °AND CAREER
OPFORTUNITY FLAYING FIELD, WHILE, EXFANDING AND INCREASINMG BADDLY
NEEDED NEW HUMAN CAFITAL SO THAT THE NATION'S FINANCIAL RESCURCES
CAN BE APPLIED SUCCESSFULLY IN THE BLOEBAL MARKET.

HOWEVER, 1 HAVE BEEN DISTURBED BY EFFORTS T0O IMFORT A
FARTICLULAR "SPIN" OR ADVANCE INTERFPRETATION OF THE FROVISIONS OF
THIS MOST IMPORTANT ACT. THEREFORE, IM ORDER TO ASSURE THAT THE
STATUTE I8 FAIRLY AND IMFARTIALLY INTERFRETED, I WILL DIRECT THE
UNITED GSTATES COMMISSION OF CIVIL RIGHTS TC REVIEW ALL
INTERPRETATIONS OF TITLE 1T OF THE CIVIL RIGHTS ACT OF 1991,
BEFORE THOSE INTERFRETATIONS ARE ISSUED.

THE COMMISSION IS8 A BI-FARVISAN AGENCY WHICH TNCLUDES
REFRESENTATIVES SELECTED BY THE FRESIDENT AND THE CONGRECS.

ACCORDINGLY, I AM  ISSUING THE FOLLOWING EXECUYIVE ORDEF,
EFFECTIVE IMMEDIATELY.

EXECUTIVE ORDER NO.

1, EVERY INTERFRETATION OF TITLE ! OF THE £IVIL RIGHTS AQDY QF
1991 BY ANY FEDERAL AGENMCY SHAaLlL, PRIOR TO ISSUANCE OF

FFROMUL.GATION, BE SUBMIYTED FOR REVIEW TO THE UNITED STATES
COMMISSION ON CIVIL RIGHTS.

2. All. FEDERAL AGENCIES SHALL COOFERATE WITH THE COMMISSION IN
THE COMDUCT OF SUCH REVIEW,

v o i s g 3 o S e e
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UNITED STATES 1121 Vermont Avenues, N.W.
COMMISSION ON Washington, D.C. 20425
CIVIL RIGHTS

EMPLOYMENT EQUITY FOR ALL

A STATEMENT BY
ARTHUR A. FLETCHER, CHAIRMAN
U.S. COMMISSION ON CIVIL RIGHTS
CONCERNING THE PRESIDENT S SIGNING OF THE CIVIL RIGHTS ACT OF 1991
NOVEMBER 21, 1991 '

THE 1991 CIVIL RIGHTS ACT IS ABOUT EMPLOYMENT EQUITY FOR ALL
AMERICANS -- RACE, GENDER, PHYSICAL DISABILITY OR ETHNIC ORIGIN
NOTWITHSTANDING. IT USHERS IN A NEW ERA FOR THE AMERICAN WORKER,
EMPLOYER, AND WORKPLACE.

IN OTHER WORDS, THIS IS THE FIRST DAY OF UNENCUMBERED
WORKPLACE EQUITY FOR ALL AMERICANS. THEREFORE, I CONSIDER IT
AMERICA’S REAL BEGINNING.

I SAY THAT BECAUSE THIS WILL BE THE FIRST TIME IN THE NATION-S
HISTORY THAT THE WORK PLACE WILL BE MANAGED SO THAT EVERY
INDIVIDUAL WHO QUALIFIES TO BE THERE IS EXPECTED TO MAKE HIS OR HER
CONTRIBUTION TO AN EMPLOYER°S ENTERPRISE MISSION AND BE REWARDED
ACCORDINGLY. THAT'S THE CASE REGARDLESS OF WHETHER THE EMPLOYER IS
A PRIVATE, PUBLIC, OR INDEPENDENT SECTOR ORGANIZATION.

IT IS ALSO A GREAT DAY FOR ME PERSONALLY. BY PASSAGE AND
SIGNING OF THE 1891 CIVIL RIGHTS BILL INTO LAW, BOTH CONGRESS AND
THE PRESIDENT VALIDATED MY CONVICTION WHEN, AS THE ASSISTANT
SECRETARY FOR EMPLOYMENT IN THE U.S. DEPARTMENT OF LABOR, I SIGNED
THE FIRST EVER AFFIRMATIVE ACTION PROGRAM. IT BECAME KNOWN AS THRE
"REVISED PHILADELPHIA PLAN,"“ BECAUSE IT TARGETED PHILADELPHIA-AREA

CONSTRUCTION INDUSTRY CONTRACTORS THAT WERE DOING BUSINESS WITH THE
FEDERAL GOVERNMENT.

IT WAS THE FIRST SUCH PLAN EVER ISSUED BY ANY GOVERNMENT
AGENCY SANCTIQONED BY THE COURTS. IT WAS CALLED THE REVISED
PHILADELPHIA PLAN BECAUSE THE ORIGINAL VOLUNTARY PLAN HAD NO
ENFORCEMENT PROVISIONS. UNFORTUNATELY, THE PHILADELPHIA AREA
CONTRACTORS REFUSED TO VOLUNTARILY COMPLY WITH A PLAN THAT HAD NO
ENFORCEMENT STANDARDS AND DID NOT DEFINE EMPLOYMENT DISCRIMINATION.

WHEN T SIGNED AND ISSUED THE REVISED PHILADELPHIA PLAN ON JUNE
27, 1969, IT UNLEASHED A NATIONWIDE STORM ALLEGING "RACIAL QUOTAS"
THAT HAS YET TO SUBSIDE. BUT, TODAY WE CONTINUE ON A SECOND
JOURNEY BEGUN IN PHILADELPHIA. |
HIGH PERFORMANCE WORK PLACE

IN KEEPING WITH OUR NATIONAL GOALS FOR THE NEW CENTURY,

- MORE -

- . e

T

2

é




-

FLETCHER/2 OF 4

"SECRETARY OF LABOR LYNN MARTIN IS PROMOTING AND SUPPORTING THE IDEA
OF A HIGH PERFORMANCE WORK PLACE. THAT MEANS THE NATION"S
EMPLOYERS NEED AND MUST FIND AN ABUNDANT SUPPLY OF HIGH PERFORMANCE
WORKERS. IT FURTHER MEANS THAT THE NATION MUST DEVELOP A HIGH
PERFORMANCE WORK FORCE FOR EACH OF OUR BASIC INDUSTRIES. THIS HIGH
PERFORMANCE WORKFORCE IS5 ESSENTIAL IF WE ARE TO REMAIN FIRST AMONG
EQUALS IN THIS SUPER-COMPETITIVE, GLOBAL MARKET THAT IS ALREADY
UPON US. INCIDENTALLY, A HIGH PERFORMANCE WORKER 15 A BSELF-
DIRECTED, SELF STARTER WHO CAN THINK, READ, WRITE, CALCULATE AND
COMMUNICATE INTELLIGENTLY WHILE EXERCISING SOUND JUDGMENT.

THIS IS A GREAT DAY FOR THE NATION, THE CIVIL RIGHTS MOVEMENT
AND AMERICA-S FUTURE. THIS 1S ESPECIALLY TRUE BECAUSE 381 MEMBERS
OF THE HOUSE OF REPRESENTATIVES AND 95 MEMBERS OF THE SENATE
REACHED A CONSENSUS AND VOTED TO PASS THE 1991 CIVIL RIGHTS BILL.
AND TODAY, THE PRESIDENT HAS SIGNED IT. TO ME THIS SAYS THE
COUNTRY IS FINALLY READY TO ADMIT THAT, BY AND LARGE, SO-CALLED
"SOCIAL JUSTICE" CLEARLY DERIVES FROM ECONOMIC EQUITY.
NOTWITHSTANDING DAVID DUKE*S APPEAL AND VOTE-GETTING CAPACITY, IN
THE FINAL ANALYSIS, ECONOMIC EQUITY IS WHAT THE BATTLE FOR EQUALITY
HAS BEEN ABOUT ALL ALONG.

TO BE MORE SPECIFIC, AFRICAN AMERICANS, HISPANICS, ASIANS, THE
PHYSICALLY DISABLED AND FEMALE AMERICANS, LIKE ALL OTHER AMERICANS,
HAVE LOOKED FORWARD TO THAT SPECIAL DAY WHEN THEY COULD FULLY ENJOY
THE FREEDOM AND ABILITY TO CHOOSE, SOME MAY CHOOSE TO LIVE IN
INTEGRATED NEIGHBORHOODS, ATTEND INTEGRATED SCHOOLS AND PARTICIPATE
IN INTEGRATED RECREATION AND PUBLIC ACCOMMODATION FACILITIES.

OTHERS MAY DECIDE TO LIVE IN RACIALLY DOMINATED MINORITY
NEIGHBORHOODS, @AND ATTEND MINORITY-DOMINATED SCHOOLS AND
PARTICIPATE IN MINORITY-DOMINATED RECREATION FACILITIES, PROVIDED
THEY COULD ENJOY AN ENHANCED QUALITY OF LIFE FOR THEMSELVES AND
THEIR FAMILIES, IRRESPECTIVE OF THEIR INDIVIDUAL CHOICES. AND,
MAKE NO MISTARE ABOUT IT, THE ABILITY TO CHOOSE FREELY RESTS
SQUARELY ON ONE*S ECONOMIC CIRCUMSTANCES. THIS 1991 CIVIL RIGHTS
ACT, NOW THE LAW OF THE LAND, DRAMATICALLY IMPROVES THE CHANCES FOR
MAKING CHOICES COMPATIBLE WITH ONE°S OWN LIFESTYLE PREFERENCES.

SUPREME COURT EARRIERS REMOVED

IN OTHER WORDS, THE 1991 CIVIL RIGHTS ACT PASSED BY AN
OVERWHELMING CONGRESSIONAL MAJORITY, AND SIGNED INTO LAW BY THE
PRESIDENT TODAY, REVERSES FIVE INFAMOUS SUPREME COURT DECISIONS.

UNTIL NOW, SUCH A MASSIVE REVERSAL OF SO-CALLED SOCIAL
DECISIONS HANDED DOWN BY THE SUPREME COURT HAD BEEN CONSIDERED AN
IMPOSSIBLE DREAM. BUT, THE WORLD"S POLITICAL AND ECONOMIC CLIMATE
HAS CHANGED RADICALLY. COUPLED WITH THAT REALITY IS THE FACT THAT
AMERICA"S LABOR FORCE AND THE WORK FORCE THAT FLOWS FROM IT HAS

- MORE -
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CHANGED RADICALLY TOO.

THUS, FOR THE FORESEEABLE FUTURE, AMERICA"S WORK PLACKES AND
ITS WORK FORCE WILL BE DOMINATED BY WOMEN AND RACIAL MINORITIES.
AND THE PAST PRACTICES OF EXCLUSION MUST GIVE WAY TO THE REALITY
THAT ALL OUR RESOURCES MUST BE MARSHALLED TO REGAIN OUR COMPETITIVE
ADVANTAGE IN THE GLOBAL MARKETPLACE. A MOMENT*S REFLECTION WILL
CAUSE ALL TO AGREE THAT IT IS IRONIC THAT OUR NATIONAL SURVIVAL NOW
DEPENDS UPON THE PRODUCTIVITY OF THE VERY GROUPS THAT WE HAD TO
PASS LEGISLATION TO WELCOME INTO THE NATION-S WORK PLACES. THE
PRESIDENT“S SIGNATURE DEMONSTRATES THAT THE HOUR HAS ARRIVED WHEN
THE NATION-S DESTINY, ITS ECONOMIC SECURITY, STABILITY, AND VERY
PROSPERITY ARE IN THEIR HANRDS. FOR THIS REASON, THE 1991 CIVIL
RIGHTS BILL IS NOT MERE SOCIAL LEGISLATION. IT IS ACTUALLY AN
ECONOMIC EQUITY BILL.

IN SHORT, REGARDLESS OF WHAT THE OPPOSITION CLAIMS, THIS LAW,
IF PROPERLY ADMINISTERED, ENFORCED AND COMPLIED WITH, WILL SIMPLY
LEVEL THE JOB AND CAREER OPPORTUNITY PLAYING FIELD, WHILE CREATING
NEW RESOURCES TO WHICH AMERICAN CAPITAL CAN BE APPLIED
SUCCESSFULLY. SPECIFICALLY, THE INDIVIDUAL BENEFITS GO TO THOSE
WHO MEET AND/OR SURPASS THE THRESGHOLD STANDARDS TO OBTAIN A JOB,
AND, WHO ONCE IN THE WORKFORCE, CONTINUE TO PERFORM AT OR ABOVE
EXPECTED LEVELS. THE PUBLIC BENEFITS COME IN THE FORM OF PROVIDING
AMERICAN INDUSTRY A NEW AND NECESSARY RESOURCE FOR GLOBAL
COMPETITION. IT DOES THAT AND NOTHING MORE -~ QUOTA ALLEGATIONS
NOTWITHSTANDING.

TO SAY IT ANOTHER WAY, AS I HAVE BEEN TELLING AUDIENCES
THROUGHOUT AMERICA, PLUS ANYONE ELSE WHO WOULD LISTEN, RQUAL
OPPORTUNITY AS I ENVISIONED IT IN 18969 WHEN I SIGNED THE REVISED
PHILADELPHIA PLAN WAS (AND REMAINS) A REMEDY FOR DISCRIMINATION
AGAINST QUALIFIED INDIVIDUALS ONLY. EQUAL OPPORTUNITY DOES NOT
TARGET THE POORLY EDUCATED, THE UNTRAINABLE, OR THE UNSKILLED. IT
IS THE JOB OF OTHERS TO MAXE THESE PEOPLE EMPLOYABLE. THAT IS THE
MISSION OF THE NATION'S HUMAN DEVELOPMENT INDUSTRIES, NAMELY, OUR
ED%CATION AND TRAINING INSTITUTIONS AND SYSTEMS, NOT OUR COURTS OF
LAW.

THIS LATTER OBSERVATION SHOULD IN NO WAY BE VIEWED AS A HARD-
NOSED ATTITUDE ON MY PART WITH RESPECT T0 THE POOR, THE
DISADVANTAGED OR THOSE EXPERIENCING LIFE ON THE MARGIN. WHY?
BECAUSE I, TOO, AM A PRODUCT NOT ONLY OF THE GHETTO BUT ALSO PUBLIC
HOUSING, INFERIOR SCHOOLING, EMPLOYMENT DISCRIMINATION, AND ALL THE
ILLS THEY CREATE. MY SALVATION WAS THE WORLD WAR II GI BILL OF
RIGHTS EDUCATION OPPORTUNITY LEGISLATION. :

THAT COLOR-BLIND LEGISLATION MANDATED EDUCATION OPPORTUNITIES
AND/OR TRAINING FOR EVERY WORLD WAR II RETURNING VETERAN WHO DARED
TO TAKE ADVANTAGE OF ITS BENEFITS. THAT LRGISLATION HELPED FREE ME,

- MORE -




FLETCHER/4 OF 4

THROUGH MY OWN EFFORTS, COUPLED WITH THE ASSISTANCE OF OTHERS, FROM
A LIFE OF SEGREGATION, DISCRIMINATION AND EXCLUSION FROM THE
MAINSTREAM ECONOMIC ARENA. MY POINT IS: 1 KNOW THAT EDUCATION AND
TRAINING NOT ONLY CAN BE, BUT IS THE PASSPORT TO AN ENHANCED
QUALITY OF LIFE IF WE DARE BUT TO EXTEND ALL EFFORTS TO DEVELOP THE
INNATE CAPACITIES THAT WE ALL HAVE UPON ENTERING THIS WORLD.

THE ROLE OF THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, AND
THE DEPARTMENT OF LABOR°S OFFICE OF CONTRACT COMPLIANCE, IS TO
ASSURE THAT INDIVIDUALS -- LET ME REPEAT -- INDIVIDUALS, EXPERIENCE
FAIR AND EQUITABLE TREATMENT IN THE WORE PLACE, IN GENDER, RACE,
RELATION, AND ETHNIC ORIGIN, DESPITE DISABILITY.

LET ME SAY IT ONE MORE WAY. AGAIN, AS I HAVE BEEN PREACHING
TO AUDIENCES ALL OVER AMERICA; IF EXPERTS WERE TO DRAFT A LETTER-
PERFECT AFFIRMATIVE ACTION PROGRAM -- I CALL THEM ECONOMIC EQUITY
OPPORTUNITY PROGRAMS -- THAT INCLUDED EVERY DESIRABLE FEATURE
IMAGINABLE, IT WOULD ONLY OFFER FREEDOM FROM WORK PLACE
DISCRIMINATION FOR NONE BUT THE QUALIFIED. 1IN SHORT, AFFIRMATIVE
ACTION (HEREAFTER, ECONOMIC EQUITY OPPORTUNITY PROGRAMS) AMOUNT TO
ASSURANCE FOR THE QUALIFIED ONLY.

~—
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2 ‘Contact: CHARLES R. RIVE

1121 Vermont Avenue N.W.

Washington, D.C. 20425 -

Public Affalra

(202)- 3768312 . i

Chairman of the U.S. Commission on civil Rights Strongly Endorses
Historic 1991 Civil Rights Act

WASHINGTON, D.C.=--=-The President's signing of the 1991 Civil
Rights Act is a landmark day for the nation, the civil rights
movement and America's future, Arthur A. Fletcher, Chairman of the
U.S. Commission on Civil Rights, said today in his strong

endorsement of the legislation.

The overwhelming Congressional support for the bill, combined
with the President's signature, Fletcher said, clearly demonstrates
that the country is finally ready to admit that social justice

clearly derives from economic equity.

"Notwithstanding David Duke's appeal and vote-getting
capacity, in the final analysis, economic equity is what the battle
for equality has been about all along," Fletcher added.

Fletcher emphasized that equal opportunity, as he has long
envisioned it, offers freedom from workplace discrimination only

for the qualified.

"Equal opportunity does not target the poorly educated, the
untrainable, or the unskilled," Fletcher stressed. "It is the job
of others to make these people employable. That is the mission of
the nation's human development industries, namely, our education
and training systems and institutions, not our courts of law."

In 1969, as the Assistant Secretary for Employment in the U.S.
Department of Llabor, Fletcher signed and issued the "Revised
Philadelphia Plan" targeted at Philadelphia-area construction
industry contractors doing business with the federal government.

That action, Fletcher recalled, unleashed a nationwide storm
alleging "racial quotas" that has yet to subside. The signing of
this new civil righte bill, he stated, represents a second journey

begun in Phi 1ade1p1§ia.

The 1991 Civil Rights Act, Fletcher said, is in keeping with
an important national goal being promoted by U.S8. Secretary of
Labor Lynn Martin. Specifically, Martin has advocated the creation
of a high performance American workplace, one in which employers,
especially those in basic industries, find the abundant supply of
high performance workers they need.

"this high performance workforce is essential," Fletcher
gaid," if we are to remain first among equals in this super-
competitive, global market that is already upon us."

\‘,{’
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The 1991 Civil Rights Act is important because it strengthens
America at both the individual and public 1levels, Fletcher
declared.

The individual benefits, Fletcher said, go to those who meet
and/or surpass the threshold standards to obtain a job, and who
once in the workforce, continue to perform at or above expected
levels. The public benefits come in the form of providing American
industry a new and necessary resource for global conmpetition. "It

does that and nothing more~--quota allegations notwithstanding,”
Fletcher said.

The Commission is an independent, bipartisan Federal agency.
Charles Pei Wang is Vice Chairman and other Commissioners are:
Carl A, Anderson, William B. Allen, Mary Frances Berry, Esther G.A.
Buckley, Blandina Cardenas Ramirez and Russell G. Redenbaugh.

11/21/91
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, DC 20507 |

ACITM iy oty |

0T 25 199

Office of THE CHIEF of STAFF

rman has seer% y‘ 4 ﬁ// / §

Chtef of Start to the Presid
ef of Sta o e Prasident , e . ‘,
The White House ,,/ ’ iy !
Washington, D.C. 20500 . , / [// L/ &, ’

—}6 Dear Mr. Sununu:

I anm pleased to see that an agreement has been reached on the
civil rights bill and I congratulate you for your efforts in
reaching consensus. However, I would like to bring to yeour
immediate attention a technical drafting error which is of great

concern to the Commission.

The bill contains language that could be interpreted to
preclude the EEOC and the Attorney General from obtaining
compensatory and punitive damages under Title VII and the ADA for
victimg of intentional discrimination, even though such damages |
would be available in a private action. I do not believe that it |

is the Senate’s intent to place this gserious limitation on actions

;

brought by the government and therefore I urge an amendment to the
bill that would make clear that these enhanced remedies can be
sought in actions brought by the government on the same basis as in

actions brought privately.

The =source of the problem is the bill’s two different ;
definitions of the term "complaining party" in section §, whgl; ‘
authorizes complaining parties to seek punitive and co sat )
damages, and in section 7, which amends the general de nal
section of Title VII. Section 5(a) (1) states that compensatory and
punitive damages are available "[{i]jn an action brought by a ) .

under section 706 of The Civil Rights Act of 1964 |

i e

, against a respondent who intentionally engaged in an unlawful ) ‘:
[ employment practice prohibited.® (emphasis added). The o
definitional portion of section 5 states that a "ngnlﬂinzng party" !
for purposes of section (a) (1) is “a person who may bring an action o
: - . el I NG 1nag C.lé \ Y { F '
4 Section 5(d) (1) (A).
‘ On its face section 5(d) (1) (A) would appear to include the ,

' EEOC and the Attorney General in the group of "person[s] who may |

bring an action . . . under title VII" and, theraefore, among those |

i complaining parties entitled to seek enhanced remedies. However, | [
the problem is that section 7, which amends the general definitions ,




D .

18-25-1991 1&6:26  EEGC OCLA 282 663 4912 P.G53

The Honorable John Sununu
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in Title V1I, states that “[t]lhe ternm ‘gomplaining party’ means the

e =1 il LS x i il Y =291~ 2 - - . = NAASY L * | 3% il
3 o, proceading unde his Title." BSection 7(l1) (emphasis
added). My concern is that eection 7’s definition of complaining
party, which specifically includes the EEOC and the Attorney
General in addition to *a person who rmay bring an action," could be
invoked to preclude the EEOC and the Attorney General from seeking
compensatory and punitive damages because those remedies are
l1imited to only *a person who may bring an action or proceeding
under title VII.* Sections 5(a) (1) and (d)(1)(A). Indeed, ths
fact that the Senate bothered to create two definitions of
"complaining party® would add substantial weight to arguments that
the EEOC and the Attorney General are not authorized to seek the
enhanced remedies. There is no obvious explanation for why there
are two separate definitions other than drafting error or that the
Senate meant to exclude the EEOC and the Attorney General from the
group of plaintiffs authorized to seek compensatory and punitive
danages. .

It would undermine the Commission’s ability to enforce Title
VI and the ADA if private parties, but not the EEOC, are allowed
to seek the enhanced remedies. Indeed, if that were the case the
Comwigsion might have a duty to refer all cases of intentional
discrimination to private attorneys because, by filing suit, the
Commission would dramatically reduce the relief available to the
victimg. This would be true especially in the case of sexual
harassment claims; because there is often no backpay at stake in
those cases, the only monetary remedy would be compensatory and
punitive damages.

I believe that a very simple amendment to the bill could
remedy the problem. For exanple, section 5 could be amended to
define the term "complaining party" to mean "the Commission, the
Attorney General, or a person who may bring an action or proceeding
under this title." That would nmake clear that the Commission and
the Attorney General are not excluded from the group of "persons
who may bring an action® and therefore that they are included among
those who may seek compensatory and punitive relief. Buch a change
would, in my opinion, spare the EEOC and the courts a great deal of
troukle and confusion in the future.

I trust the Commission’s concerns will be addressed and that
our mutual interest in protecting the civil rights of all Americans
will be achieved.

Bincerely,

bner

Evan J. Kemp, Jr.
Chairman

- - m—
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November 22, 13931 EREPRRCII

Boyden Gray

White House Counsel
The White House
Washington, D.C. 20500

Dear Mr. Gray:

I support the President's position regarding the elimination of
hiring and promotional preferences based upon sex, race and

ethnicity.

I am a 48-year old, educated, unemployed white male. When I am

applying for employment with my Federal Government, I would like
to have the same opportunity for employment and promotions that

females, blacks, hispanics and Native Americans have.

The aonly preferences 1 support are for National Service.
Sincerely,

Carl T. Green

P.0. Box 247
Mt. Vernon, WA 88273-0247

206/428-8953

P
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AMERICAN GAS ASSOCIATION
1515 WILSON BOULEVARD
ARLINGTON, VA. 22209

MICHAEL BALY III (703) 841-8612

PRESIDENT November 27, 1991

Hon. Boyden Gray ,
Counsel to the President R
The White House, 2nd Floor, West Wing s b e
Washington, DC 20580

Dear Boyden:

Congratulations on the signing of the Civil Rights Bill. | know of your key
role in that legislation.

More Americans need to know of your strong efforts behind the scenes
in major disability and civil rights legislation.

Look forward to getting together with you soon.

Michael Baly Il

o % AN
)
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WILLIAMS & VIGOR
COUNSEL'S OFFICE

Attorneys At Law

P.O. Box 1239 RECEIVED
501 Price Building rar o Q01
Ashland, Kentucky 41105-1239 peg 2 1991 Telephone:
John C. Vigor (1913-81) 606-329-6777
John Marion Williams Fax:
John C. Vigor, Jr. November 25, 1991 606-329-0093

Hon. C. Boyden Gray
Counsel to the President
The White House
Washington, D.C. 20510

Dear Mr. Gray:

As a former Republican local office holder and activist party
member as well as a strong supporter of the Reagan-Bush
administrations, I am concerned about the civil rights flap and
confusion coming out of Washington this past week.

If the administration c¢an c¢lear up the distinction between
affirmative action and gquotas to the public, which distinction I
think I understand, this should go a long way toward solution of
Republican problems presently with race relations.

Thank you for your attention to this matter.

Cordially,

Joifn Marion Willianms

JMW/plk
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President’s Committee on Employment
of People with Disabilities

y Justin W. Dart, Jr.
}//WLM 2% 199 | 907 6th St. S.W.
g Apt. 516C
Washington, D.C. 20024
202/488-7684

1331 F Street, N.W.

® Washington, DC 20004-1107 e 202-376-6200 (Voice) ® 202-376-6205 (TDD) e 202-376-6219 (Fax)
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THOMAS A. MARTIN ﬂ(§qlf

1600 SOUTH EADS STREET
CRYSTAL TOWERS SOUTH 634
ARLINGTON. VIRGINIA 22202
(703/920-6919)

November 21, 1991

NEGOTIATED CONFUSION

The contrived ambiguity in the so-called ‘'civil
rights' 1legislation signed into 1law today irresponsibly
confronts citizens with egregious wuncertainty as to its
intended meaning and implications. The accompanying
pressclips reflect this deliberate stafutory diversity. The
sightless-examiners of the pachyderm had more perceptive
knowledge of their subject-at-hand than did the civil rights
partisans with their tortured achievement.

By the enactment of this disserving legislation,
millions of entrepreneurs will be placed at litigious risk;
their legal counsels will be hard put to guide them; the
judicial system will be cluttered and clogged into the 21lst
Century. The foregoing will inevitably ensue from this
unwise and improper abuse of the legislative proéess.

Would it be unseemly for entrepreneurs to ask their
elected Federal officials what the new law was intended to
mean? Such an wuncertain course may be employers' last
desperate and doubtful safeguard against the Damoclean fate

suspended over them by this errant forensic misfeasance.

Tom Martin

ADDENDUM :

In Thursday's Rose-Garden scenario,
the President signed a bill at variance
with the one he described in his REMARKS.

T 11/23

e,

N e

— e e




h

-

S

Tug WASHINGTON POST
THURSDAY. NOVEMBER 14, 196 |

C. Boyden Gray

Civil Rights: We Won, They Capitulated

Contrary to a rapidly congealing press
myth, President Bush did not “cave” or “sur-
render” on quotas in the new civil rights bill.
Nor were any of the president’s actions taken
in response to the Clarence Thomas hearings
or the David Duke campaign. On the contrary,
the compromise bill the president will sign be-
came possible only after the Democratsbeat a
total retreat on quotas, thereby paving the way
for the president to make concessions on other,
less fundamental, issues.

To understand what happened, the public
needs to know the story of an extraordmary
amendment that was adopted without debate
or a vote. But first we must set the stage.

Under the Supreme Court’s 1971 Griggs deci-
sion, employment practices having an adverse
statistical impact on certain groups can lead to li-
ability even if there was no hint of discriminatory
intent. In 1989, the Wards Cove case summa-
rized the rules under which such lawsuits would
be conducted, noting that unfair rules would
drive employers to use quotas to avoid any possi-
bility of being dragged into such a lawsuit.

For the past two years, Democrats have in-
sisted that Wards Cove overruled Griggsand that
legislation was needed to “restore” pre- Wards
Covelaw. The changes they actually proposed,
however, would have gone much further, expos-
ing countless employers to ruinous litigation and
liability any time their numbers were not “right.”

Administration lawyers always believed that
the Supreme Court was right to think that
Griggsand Wards Cove were consistent with
each other. More important, we knew that the
Democrats’ “restoration” was in fact a radical
and destructive distortion of prior legal doc-
trine. If “bad numbers” alone became a suffi-
cient basis for legal liability, employers would
be foolish not to use quotas.

Last March, the president proposed a bill
that made a syrftholically important but practi-
cally insignificant concession to the Democrats
on one issue involving the burden of proof. In
other respects, the president’s bill codified the
law as it existed prior to Wards Cove (and
which we believed was fully consistent with
that decision). The Democrats in Congress
never gave this bill the time of day.

Suddenly, on Thursday, Oct. 24, Sen. Edward
Kennedy stunned administration negotiators by
agreeing to a Wards Cove proposal developed by

Sen. Robert Dole and transmitted through Sen.
John Danforth. This option was virtually identical
wn substance to the president’s bill and to other
forinulations that Kennedy and the private lobby-
ists for tus bull had rejected time and again.

On most issues, the Dole proposal used lan-
guage drawn from the president’s bill and the
analytical memorandum that accompanied the
bill. On the contentious issue of “business ne-
cessity,” which defines the standard that em-
ployers must meet in justifying statistical dis-

panties, the proposal used essentially
meaningless language from the Amencans
With Disabilities Act that left the term in ques-
tion undefined. (Ironically, the negotiators of
the disability law had settled on this empty lan-

guage because they expected the issue to be
addressed and resolved in the context of the
upcoming civil rights bill.)

In its most critical component, the Dole pro-
posal included exclusive legislative history that
would supply the definition of “business necessi-
ty” by referencing the case law as it stood imme-
diately prior to the Wards Cove decision. In two
carefully negotiated explanatory sentences, the
proposal indirectly accomplished what the presi-
dent’s bul had done in so many words: codifying
the law of disparate impact as it stood at the
tme of Wards Cove(except on the burden of
proof). Because the statutory language provided
no definition, the definition referenced in the leg-
islative history would necessarily be dispositive
in the courts; for that reason, 90 percent of the
negotiations centered on the legislative history
rather than on the statute itself.

In return for Sen. Kennedy's complete capitu-

i lation on quotas, the administration agreed to

several compromuses proposed by Sen. Danforth
on other issues. The question on which the ad-
ministration was most reluctant was the applica-
tion of jury trials and punitive damages to em-
ployment cases under the Civil Rights Act.
Although the Danforth proposal includes caps on
such awards, thereby setting an important pre-
cedent for tort reform, such remedies are unde-
niably a dangerous experiment (as is suggested
by the senators’ 54-42 vote against a proposal to
apply to themselves the same remedies they are
imposing on the private sector).

Despite our strong misgivings about jury tri-
als and damages, the agreement was sealed,
and our startling success on Wards Covere-
mained the most salient component of the
package. Imagine, then, how disturbed we
were to learn that Sen. Kennedy went to the
floor of the Senate the very next day to create
legislative history, inconsistent with Thursday

“The president won a
clean victory for equal
opportunity, and that
victory will survive the
current round of
fictions.”

night’s agreement, attempting to resuscitate
one of the most radically objectionable features
of the original Democratic bill. Had we been
sandbagged? Had the agreement so labonously
negotiated ever been meant to stick?

The following Monday, the administration
proposed an innovative statutory provisions spe-
cially designed to enforce the Thursday night
agreement. This provision directed the courts to
1gnore any legislative hustory (such as the de-
scription of the agreement given by Kennedy on
Friday) apart from the two sentences originally
agreed to. Sens. Kennedy and Danforth objected
to this proposal, while admunistration negotiators
felt they had to insist. Tense meetings ensued,
and it seemed at points that there might be no
civil rights bill after all.

On Tuesday, Sens. Dole and Orrin Hatch en-
gaged in heroic efforts to hold Sen. Kennedy and
his allies to the agreement. Republican Leader
Dole’s arguments were particularly effective—
that night, without any debate or a recorded
vote, the Senate accepted a slightly modified
version of the administration proposal enforcing
the deal.

Heroic efforts to enforce the agreement
would not have been required unless there had
been something very significant were at stake.
And there was. Buried in this dispute, as in earli-
er arcane debates over legal terminology, was
the difference between preserving the essence
of current law and creating a new quota mon-
ster. It also meant the difference between a sys-
tem that will encourage kids to stay in school and
a novel system of legal threats against those who
reward hard work and achievement. On these
fundamental issues the president won a clean
victory for equal opportunity, and that victory
will survive the current round of fictions about
some supposed political surrender.
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The writer is counsel to the president.
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William T. Coleman Jr. and Vernon E. Jordan Jr.

How the Civil Rights Bill Was Really Passed

The administration did compromise.

—— P

The new civil rights bill, accomplished by a dedi-
cated Danforth-Kennedy steadfast commitment, is a
great achievement, both because it significantly
strengthens civil rights protections and because it
reestablishes a new political consensus on a subject
that has historically divided us. C. Boyden Gray’s
“Civil Rights: We Won, They Capitulated” [op-ed,
Nov. 14] misrepresents the bill’s strong protections.
Sadder still, Gray’s article tries to destroy the spirit
of consensus on civil rights that the compromise bill
achieved. We are confident that the American people
and the courts will reject Mr. Gray’s flagrant effort to
rewrite the story for political advantage by asserting
a shameless, patently false claim.

The main debate about the bill focused on the

so-called “disparate impact” approach to proving
discrimination. In 1971, the Supreme Court held in
Griggs v. Duke Power that employment practices
which disproportionately exclude women and mi-
norities are unlawful unless employers show that
they serve a “business necessity,” and that any
employment practice which “cannot be shown to be
related to job performance ... is prohibited.” In
Wards Cove v. Atonio, the Supreme Court rewrote
the rules for litigating disparate impact cases and
abandoned the concept of “business necessity.” Con-
trary to what Gray says, the new bill reverses Wards
Cove in every major respect and codifies a strong
version of the disparate impact test—a version that
civil rights advocates had sought, and that the admin-
istration had opposed. And as the president now
concedes, the bill—as was also true of Griggs for 18
years—will not lead to quotas.

Stripped of its rhetoric, the debate about how the
civil rights bill should codify the impact test focused on
two main issues: (1) Should employers or job-seekers
have the burden of proving whether there is enough
justification for a job selection practice even though it
has a disparate impact? (2)"If employers have the
burden, should they have to show that selection
practices are significantly related to actual job perfor-
mance or only to vaguely defined business goals?

On both issues, the language of the new bill clearly
rejects the administration’s original position. The bill
provides that once plaintiffs show a disparate impact,
the employer must “demonstrate that the challenged
practice is job related for the position in question and
[not ‘or’] consistent with business necessity.” Thus,
on the first issue, the bill makes clear that the burden
of justification is on the employer, not the plain-
tiffs—a position the administration had previously
opposed in testimony before Congress.

On the second issue, the bill could not be clearer
that job selection practices must be shown to be
significantly related to the performance of the job in
question—a flat out repudiation of the administra-
tion’s longstanding position that such practices should
be lawful if related to business goals other than
improved job performance. .

Over the past several months, this was.the central
disagreement Sens. John C. Danforth and Edward M.
Kennedy had with the administration. The administra-
tion repeatedly used the following example to make
its point: Employers should be allowed to require high

school diplomas of all workers even where there was
no reason to think that diplomas would make better
workers, so long as the employer was trying to
encourage community children to stay in school. In
the president’s letter to Danforth of July 28, Bush
stated that the bill would “seriously, if not fatally,

undermine the reform and renewal of our educational
system by discouraging. employers from relying on
educational effort and achievement.” Sen. Danforth
repeatedly characterized his disagreement with the
White House: “The question is whether an employer
can set up a qualification for employment that has
nothing to do with the ability to do the job.”

To reach agreement, the administration abandoned
this position and accepted the central argument of

Thking Exception

civil rights advocates: Job selection criteria must be
related solely to job performance. Indeed, the final
agreement is even stronger than the prior Danforth-
Kennedy proposal, since it requires that selection
criteria be related to the particular “position”-in
question, not any one of a “class of jobs” to which an
employee may be moved or promoted.

. The new bill makes clear that a weak relationship
between selection criteria and job performance will

not do. There must be a substantial relationship. Gray .

says that the bill “uses essentially meaningless lan-
guage from the Americans With Disabilities Act.” But
that act, and final interpretative regulations issued by
the EEOC last July, make clear that there must be a
close relationship between selection criteria and actu-
al job performance. Using identical language in the
new civil rights bill has the same meaning.

Thus the bill embraces a strong, explicit version of
the impact test. And it is fundamentally fair; If an
employment practice has a disparate impact on mi-
norities or women, exacerbating their historical disad-
vantages, then the employer must demonstrate that

The bill says a weak
relationship between
selection criteria and job
performance will not do.

using that employment practice is significantly related to
improving actual job performance. To say, as Gray says,
that the final bill “was virtually identical in substance to
the president’s bill” is, to put it kindly, off base.

Note that no part of our account of the bill draws
upon “legislative history.” It rests upon the clear
language of the new bill itself. All lawyers know that
clear, explicit statutory language is better than the
best legislative history. Thus we are at a loss to
understand why Gray thinks that civil rights groups
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base therr enthusiasm tor the new bill on floor
statements by senators that are not part of the
“exclusive legislative history” of the bill.

That exclusive legislative history, which speaks vague-
ly about codifying decisions prior to Wards_ Cove, con-
tains absolutely nothing that is inconsistent with the clear
language of the bill—which places the burden of justifica-
tion on the employer, requires the employer to show that
job criteria relate to job performance and requires the
relationship to be a significant one. The more accurate
point is that the language of the bill is clearly inconsistent
with the administration’s prior positions.

There is, moreover, simply no question that the
Civil Rights Act of 1991—in its findings, its purpose
and its statutory provisions—rejects Wards Cove and
every previous administration proposal to codify
Wards Cove. The bill in fact specifically criticizes
Wards Cove.

Contrary to Gray’s claims, the compromise also
represents a significant advance on many other
issues. Most important, the administration aban-
doned its longstanding opposition to damages,
awarded by a jury, for victims of intentional dis-
crimination based on race, religion, sex, color or
national origin. Indeed, it agreed to a compromise
that actually increased the limits on damages from
those contained in Sen. Danforth’s bill. In addition,
the administration finally accepted—without any
change whatsoever—the provisions overruling the
Supreme Court’s decisions in Martin v. Wilks and
Price Walerhouse v. Hopkins.

As Paul Gewirtz, a professor of law at Yale
University, stated, the “agreement on a compromise
civil rights bill won virtually everything that civil
rights advocates first sought two years ago.”

In his misguided and disingenuous effort to claim
victory, Mr. Gray not only mischaracterized the bill’s
treatment of Wards Cove and understated the signif-
icance of the bill’s other provisions, but also charges
that Edward Kennedy, a champion of civil rights and
(along with Danforth) the driving force behind the
bill, attempted to modify the agreement with the
White House at the last minute by changing the
legislative history.

This charge is absolutely untrue. The agreed-upon
legislative history addressed two specific aspects of the
business necessity provision, It did not bar senators
from explaining other aspects of the Wards Cove
provisions; indeed, senators Orrin Hatch, John Dan-
forth and Slade Gorton all discussed the Wards Cove
provisions in floor statements on the same day Sen.
Kennedy made his statement. Any person who has
read the agreed-upon legislative history can see that
Kennedy's statement did not contradict this language,
and Danforth has stated that his understanding of the
agreement with respect to the Wards Cove provisions
is the same as Kennedy’s understanding.

In the end, President Bush wisely decided to
ignore the advice of Mr. Gray and a few other
administration officials and to accept the bipartisan
compromise on civil rights. He put behind him the
destructive and divisive tactics opponents have em-
ployed over the past 18 months.

The president should be proud of the bill he is
supporting, but not because his side “won” and the
other side “capitulated.” He should be proud because
he, even though belatedly, returned the party of
Lincoln to a position of supporting strong civil rights
protections, and with that he helped to move civil
rights issues back where they belong: as part of our
national consensus, not one of our national divisions.

What maddens us most about C. Boyden Gray's
op-ed piece is that it attempts to rip that consensus
apart just as it was forming again. This ill-serves the
president. And it ill-serves the country.

William T. Coleman Jr., secretary of
transportation from 1975 to 1977, is chairman of
the NAACP Legal Defense and Educational
Fund. Vernon E. Jordan Jr. is a Washington
attorney and former president of the National
Urban League.
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WHITE HOUSE STAFFING MEMORANDUM

DATE: 12/11/91 ACTION/CONCURRENCE/COMMENT DUE BY: _THURSDAY, 12/12/91 5:00pm

SUBJECT ENROLLED BILL S. 367 - NONTRADITIONAL EMPLOYMENT FOR WOMEN ACT

ACTION  FYI ACTION  FYI
VICE PRESIDENT - HORNER — =
SUNUNU N MCCLURE v O
SCOWCROFT = = PETERSMEYER O O
DARMAN - { PORTER V O ”
BRADY - 3/ ROGICH O o
BROMLEY — = SMITH O O
CARD ] { CLERK O E/
F’ DEMAREST Q/ - O O
FITZWATER O v 0 O
GRAY « -~ — =
— —

HOLIDA ~ {

REMARKS:

Please forward your comments directly to this office no later than
5:00 THURSDAY, DECEMBER 12. Thank you.

RESPONSE: -

PHILLIP D. BRADY
Assistant to the President
and Staff Secretary
Ext. 2702
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

SIECH p2:30
THE DIRECTOR December 11, 1991

MEMORANDUM FOR THE PRESIDENT

SUBJECT: Enrolled Bill S. 367 - Nontraditional Employment for

Women Act
Sponsors - Sen. Metzenbaum (D) OH and 11 others

Last Day for Action
December 16, 1991 - Monday

Purpose

Enhances efforts under the Job Training Partnership Act to
increase the training and employment of women in nontraditional
occupations.

Agency Recommendations

Office of Management and Budget Approval

Department of Labor Approval

Department of Justice Defers
(Informally)

Department of Education Defers to Labor
(Informally)

Equal Employment Opportunity

Commission No comment

(Informally)

Discussion

The Job Training Partnership Act (JTPA) provides job
training and other supportive services to economically
disadvantaged individuals. The JTPA employment and training
programs are administered by the States through service delivery
areas (SDAs). S. 367 would amend JTPA in an effort to increase
nontraditional employment and training opportunities for women.

The bill defines "nontraditional employment" as occupations
in which women comprise less than 25 percent of the individuals
employed. S. 367 includes two major components: (1) planning and
reporting requirements and (2) a four-year demonstration program.
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The major provisions of S. 367 are discussed below. A
detailed description of the bill’s provisions is included in the
Department of Labor views letter.

Major Provisions of S. 367
Planning and Reporting Requirements. S. 367 would require

States and SDAs to develop goals for training and placing women
in nontraditional employment and to report on the results.

State Job Training Coordinating Councils (SJTCC) would have to
(1) review the planning and reporting activities of the
governors and SDAs and (2) disseminate information on successful
approaches to training and placing women in nontraditional
employment. In addition, the bill would require governors and
SJTCCs to coordinate nontraditional employment and training
activities conducted under JTPA with those implemented under the
Carl D. Perkins Vocational Education Act.

In its views letter, the Department of Labor expresses
concern about some of the reporting requirements in S. 367.
Labor, however, states that the bill "provides . . . flexibility

in implementing most of these requirements." Labor believes
that it could administer the programs "in a manner that will
serve the Act’s objective . . . without imposing unreasonable

burdens on SDAs and States."

Demonstration Program. The enrolled bill would authorize a
new four-year demonstration program to develop programs to train
and place women in nontraditional employment. For each of
FYs 1992 through 1995, the Secretary of Labor would be required
to use $1.5 million of JTPA National Activities funds for grants
to no more than six States. S. 367 specifies the factors the
Secretary would use in making grant awards and how the States
could use the funds. Although Labor would have preferred that
funds not be earmarked for this demonstration, it does not
believe that the provision warrants a recommendation of

disapproval.

Secretary’s Report. S. 367 would require the Secretary of
Labor to submit a report to Congress evaluating Federal, State,
and local efforts to train, place, and retain women in
nontraditional employment. The report must include
recommendations for legislative and administrative changes.

Under Article II of the Constitution, the President has
exclusive authority to decide whether and when the Executive
branch should propose leglslatlon. Congress is therefore
prohibited from requiring the President or his subordinates to
submit legislative proposals or recommendations. The Department
of Justice informally advises that this type of reporting
requirement has always been treated as advisory rather than
mandatory. Justice believes, therefore, that the potential
constitutional problem raised by the bill does not merit its

disapproval.
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S.367

One Nundred Second Congress of the Wnited States of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Thursday, the third day of January,
one thousand nine hundred and ninety-one

An Act

To amend the Job Training Partnership Act to encourage a broader range of training
and job placement for women, and for other purposes

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Nontraditional Employment for
Women Act”.

SEC. 2. FINDINGS AND PURPOSES.

(a) FinpiNgs.—The Congress finds that—

(1) over 7,000,000 families in the United States live in poverty,
and over half of those families are single parent households
headed by women;

(2) women stand to improve their economic security and
independence through the training and other services offered
under the Job Training Partnership Act;

(3) women participating under the Job Training Partnership
Act tend to be enrolled in programs for traditionally female
occupations;

(4) many of the Job Training Partnership Act programs that
have low female enroliment levels are in fields of work that are
nontraditional for women;

(5) employment in traditionally male occupations leads to
higher wages, improved job security, and better long-range
opportunities than employment in traditionally female-domi-
nated fields;

(6) the long-term economic security of women is served by
incc{easing nontraditional employment opportunities for women;
an

(7) older women reentering the work force may have special
needs in obtaining training and placement in occupations
providing economic security.

(b) STATEMENT OF PUrRPOSE.—The purposes of this Act are—

(1) to encourage efforts by the Federal, State, and local levels
of government aimed at providing a wider range of opportuni-
ties for women under the Job Training Partnership Act;

(2) to provide incentives to establish programs that will train,
place, and retain women in nontraditional fields; and

(3) to facilitate coordination between the Job Training Part-
nership Act and the Carl D. Perkins Vocational and Applied
Technology Education Act to maximize the effectiveness of
resources available for training and placing women in nontradi-
tional employment.
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SEC. 3. DEFINITION.

Section 4 of the Job Training Partnership Act (hereinafter re-
ferred to as the “Act”) is amended by adding at the end thereof the
following new paragraph:

“(30) The term °‘nontraditional employment’ as applied to
women refers to occupations or fields of work where women
comprise less than 25 percent of the individuals employed in
such occupation or field of work.”.

SEC. 4. SERVICE DELIVERY AREA JOB TRAINING PLAN.

Section 104(b) of the Act is amended—
(1) by redesignating paragraphs (5), (6), (7), (8), (9), (10), and
(11) as paragraphs (6), (7), (8), (9), (10), (11), and (12), respectively;
(2) by inserting after paragraph (4) the following new
paragraph:
“(5) goals for—

“(A) the training of women in nontraditional employ-
ment; and

“(B) the training-related placement of women in non-
traditional employment and apprenticeships;

and a description of efforts to be undertaken to accomplish such

goals, including efforts to increase awareness of such training

and placement opportunities;”’; and

b (3) in paragraph (12), as redesignated in paragraph (1) above,
y.——..

(A) striking “and” at the end of subparagraph (B);

(B) striking the period at the end of subparagraph (C) and
inserting in lieu thereof a semicolon; and

(C) adding after subparagraph (C) the following new sub-
paragraphs:

“(D) the extent to which the service delivery area has met
its goals for the training and training-related placement of
wo(rinen in nontraditional employment and apprenticeships;
an

‘“(E) a statistical breakdown of women trained and placed
in nontraditional occupations, including—

“(i) the type of training received, by occupation;

“(ii) whether the participant was placed in a job or
apprenticeship, and, if so, the occupation and the wage
at placement;

“(iii) the participant’s age;

“(iv) the participant’s race; and

“(v) information on retention of the participant in
nontraditional employment.”.

SEC. 5. GOVERNOR’S COORDINATION AND SPECIAL SERVICES PLAN.

(a) IN GENERAL.—Section 121(b) of the Act is amended by—
(1) redesignating paragraphs (3), (4), and (5) as paragraphs (4),
(5), and (6), respectively; and
(2) by inserting after paragraph (2) the following new
paragraph:
“(3) The plan shall include goals for—

“(A) the training of women in nontraditional employment
through funds available under the Job Training Partner-
ship Act, the Carl D. Perkins Vocational and Applied Tech-
nology Education Act, and other sources of Federal and
State support;
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“(B) the training-related placement of women in non-
traditional employment and apprenticeships;

“(C) a description of efforts to be undertaken to accom-
plish such goals, including efforts to increase awareness of
such training and placement opportunities; and

‘(D) a description of efforts to coordinate activities pro-
vided pursuant to the Job Training Partnership Act and the
Carl D. Perkins Vocational and Applied Technology Edu-
cation Act to train and place women in nontraditional
employment.”.

(b) SpeciaL PrograMSs.—Section 121(c) of the Act is amended by—

(1) redesignating paragraphs (9) and (10) as paragraphs (10)
and (11), respectively; and

(2) inserting after paragraph (8) the following new paragraph:

“(9) providing programs and related services to encourage the
recruitment of women for training, placement, and retention in
nontraditional employment;”’.

SEC. 6. STATE JOB TRAINING COORDINATING COUNCIL.
Section 122(b) of the Act is amended by—

(1) redesignating paragraphs (5), (6), (7), and (8) as paragraphs
(9), (10), (11), and (12), respectively; and

(2) inserting after paragraph (4) the following new para-
graphs:

“(5) review the reports made pursuant to subparagraphs (D)
and (E) of section 104(b)(12) and make recommendations for
technical assistance and corrective action, based on the results
of such reports;

“(6) prepare a summary of the reports made pursuant to
subparagraphs (D) and (E) of section 104(bX12) detailing
promising service delivery approaches developed in each service
delivery area for the training and placement of women in
nontraditional occupations, and disseminate annually such
summary to service delivery areas, service providers throughout
the State, and the Secretary;

“(7) review the activities of the Governor to train, place, and
retain women in nontraditional employment, including activi-
ties under section 123, prepare a summary of activities and an
analysis of results, and disseminate annually such summary to
service delivery areas, service providers throughout the State,
and the Secretary;

“(8) consult with the sex equity coordinator established under
section 111(b) of the Carl D. Perkins Vocational and Applied
Technology Education Act, obtain from the sex equity coordina-
tor a summary of activities and an analysis of results in train-
ing women in nontraditional employment under the Carl D.
Perkins Vocational and Applied Technology Education Act, and
disseminate annually such summary to service delivery areas,
service providers throughout the State, and the Secretary;’.

SEC. 7. STATE EDUCATION COORDINATION AND GRANTS.

(a) StateE Epucation COORDINATION AND GrRANTS.—Section 123(a)

of the Act is amended by—

(1) striking “‘and” at the end of paragraph (2);

(2) striking the period at the end of paragraph (3) and insert-
ing in lieu thereof a semicolon and “and’’; and

(3) inserting the following new paragraph at the end thereof:
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“(4) to provide statewide coordinated approaches, including
model programs, to train, place, and retain women in nontradi-
tional employment.”.

(b) Usk oF Funps.—Section 123(c) is amended—

(1) in paragraph (2)(B) by striking “(1) and (3)” and inserting
in lieu thereof “(1), (3), and (4)"’; and

(2) in paragraph (3) by striking “(1) and (3)” and inserting in
lieu thereof “(1), (3), and (4)”.

SEC. 8. USE OF FUNDS.

Section 204 of the Act is amended by—

(1) redesignating paragraphs (27) and (28) as paragraphs (28)
and (29), respectively; and

(2) inserting after paragraph (26) the following new para-
graph:

“(27) outreach, to develop awareness of, and encourage
participation in, education, training services, and work experi-
ence programs to assist women in obtaining nontraditional
employment, and to facilitate the retention of women in non-
traditional employment, including services at the site of train-
ing or employment,”.

SEC. 9. DEMONSTRATION PROGRAMS.

Part D of title IV of the Act is amended by adding at the end
thereof the following new section:

‘“DEMONSTRATION PROGRAMS

“Sgc. 457. (a)(1) From funds available under this part for each of
the fiscal years 1992, 1993, 1994, and 1995, the Secretary shall use
$1,500,000 in each such fiscal year to make grants to States to
develop demonstration and exemplary programs to train and place
women in nontraditional employment.

“(2) The Secretary may award no more than 6 grants in each fiscal
vear.

“(b) In awarding grants pursuant to subsection (a), the Secretary
shall consider—

“(1) the level of coordination between the Job Training Part-
nership Act and other resources available for training women in
nontraditional employment;

“(2) the extent of private sector involvement in the develop-
ment and implementation of training programs under the Job
Training Partnership Act;

“(3) the extent to which the initiatives proposed by a State
supplement or build upon existing efforts in a State to train and
place women in nontraditional employment;

“(4) whether the proposed grant amount is sufficient to
accomplish measurable goals;

“(5) the extent to which a State is prepared to disseminate
information on its demonstration training programs; and

“(6) the extent to which a State is prepared to produce
materials that allow for replication of such State’s demonstra-
tion training programs.

“(cX1) Each State receiving financial assistance pursuant to this
section may use such funds to—

“(A) award grants to service providers in the State to train
and otherwise prepare women for nontraditional employment;

S




DN
F .

PR 3 S

S.367—5

“(B) award grants to service delivery areas that plan and
demonstrate the ability to train, place, and retain women in
nontraditional employment; and

“(C) award grants to service delivery areas on the basis of
exceptional performance in training, placing, and retaining
women in nontraditional employment.

“(2) Each State receiving financial assistance pursuant to subsec-
tion (c)(1XA) may only award grants to—

“(A) community based organizations,

“(B) educational institutions, or

“(C) other service providers,

that have demonstrated success in occupational skills training.

“(3) Each State receiving financial assistance under this section
shall ensure, to the extent possible, that grants are awarded for
training, placing, and retaining women in growth occupations with
increased wage potential.

“(4) Each State receiving financial assistance pursuant to subsec-
tion (c)(1)XB) or (c)(1)XC) may only award grants to service delivery
areas that have demonstrated ability or exceptional performance in
training, placing, and retaining women in nontraditional employ-
ment that is not attributable or related to the activities of any
service provider awarded funds under subsection (¢c)(1)(A).

“(d) In any fiscal year in which a State receives a grant pursuant
to this section such State may retain an amount not to exceed 10
percent of such grant to—

“(1) pay administrative costs,

“(2) facilitate the coordination of statewide approaches to
training and placing women in nontraditional employment, or

“(3) provide technical assistance to service providers.

“(e) The Secretary shall provide for evaluation of the demonstra-
tion programs carried out pursuant to this section, including
evaluation of the demonstration programs’ effectiveness in—

“(1) preparing women for nontraditional employment, and

“(2) developing and replicating approaches to train and place
women in nontraditional employment.”.

SEC. 10. REPORT AND RECOMMENDATIONS.

(a) REPORT.—The Secretary of Labor shall report to the Congress
within 5 years of the date of enactment of this Act on—

(1) the extent to which States and service delivery areas have
succeeded in training, placing, and retaining women in non-
traditional employment, together with a description of the ef-
forts made and the results of such efforts; and

(2) the effectiveness of the demonstration programs estab-
lished by section 457 of the Job Training Partnership Act in
developing and replicating approaches to train and place
women in nontraditional employment, including a summary of
activities performed by grant recipients under the demonstra-
tion programs authorized by section 457 of the Job Training
Partnership Act.

(b) RECOMMENDATIONS.—The report described in subsection (a)
shall include recommendations on the need to continue, expand, or
modify the demonstration programs established by section 457 of the
Job Training Partnership Act, as well as recommendations for
legislative and administrative changes necessary to increase non-
traditional employment opportunities for women under the Job
Training Partnership Act.
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SEC. 11. DISCRIMINATION.

(a) For purposes of this legislation, nothing in this Act shall be
construed to mean that Congress is taking a position on the issue of
comparable worth.

(b) Nothing in this Act shall be construed to require, sanction or
authorize discrimination in violation of title VII of the Civil Rights
Act of 1964 or any other Federal law prohibiting discrimination on
the basis of race, color, religion, sex, national origin, handicap, or
age. No individual shall be excluded from participation in, denied
the benefits of, subjected to discrimination under, or denied employ-
ment in any program under this Act because of race, color, religion,
sex, national origin, age, handicap, political affiliation or belief.
Failure to meet the goals in the Act shall not itself constitute a
violation of title VII of the Civil Rights Act of 1964 or any other
Federal law prohibiting discrimination on the basis of race, color,
religion, sex, national origin, handicap, or age.

SEC. 12, EFFECTIVE DATE.

This Act and the amendments made by this Act shall take effect
upon the date of enactment of this Act, except that the require-
ments imposed by sections 4, 5, and 6 of this Act shall apply to the
plan or report filed or reviewed for program years beginning on or
after July 1, 1992.

Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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THE WHITE HOUSE

WASHINGTON / f}(]ﬁ
ST

SIGNING CEREMONY FOR THE CIVIL RIGHTS ACT OF 1991

DATE: November 21, 1991
LOCATION: Rose Garden

TIME: 1:15 p.m. (15 minutes)
FROM: Frederick D. McClure/

PURPOSE

To sign S. 1745, the Civil Rights Act of 1991.

BACKGROUND

S. 1745, which passed the Senate by a vote of 93 to 5 and
the House by a vote of 381 to 38, overturns or modifies
several recent Supreme Court decisions dealing with
employment laws.

This bill, which is consistent with your principles on civil
rights legislation, will allow a victim of employment
discrimination to sue for damages, with caps on awards
depending on the size of the business. The bill also shifts
the burden of proof to the employer in cases of
unintentional discrimination, while otherwise leaving
current law essentially in tact. Most of the other
provisions of the bill are non-controversial.

PARTICIPANTS

See Attachment.

PRESS PLAN

Open press.

SEQUENCE OF EVENTS

- You will enter the Rose Garden accompanied by Vice
President Quayle and join Attorney General Bill Barr
and Chairman Evan Kemp on the dais;

- You will make brief remarks;

- You will proceed to the signing table where you will
sign S. 1745. ‘

Attachment A: Participants List
Attachment B: Remarks to be provided by speechwriting
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Attachment A

PARTICIPANTS LIST

The President
The Vice President

William Barr, Attorney General

Lynn Martin, Secretary of Labor

Connie Newman, Director, Office of Personnel Management

Pat Saiki, Administrator, Small Business Administration

Evan Kemp, Chairman, Equal Employment Opportunity Commission
Arthur Fletcher, Chairman, Civil Rights Commission

Senator John Chafee {R-RI)

Senator Jack Danforth (R-MO)

Senator Bob Dole /(R-KS), Republican Leader
Senator Pete Domenici (R-NM)

Senator Orrin Hatch (R-UT)

Senator Mark Hatfield (R-OR)

Senator Jim Jeffords (R-VT)

Senator Ted Kennedy (D-MA)

Senator Alan Simpson (R-WY)

Senator Arlen Specter (R-PA)

Congressman Bob Michel (R-IL), Republican Leader
Congressman Hamilton Fish (R-NY)

Congressman Gary Franks (R-CT)

Congressman Bill Goodling (R-PA)

Congressman Steve Gunderson (R-PA)

Congressman Duncan Hunter (R-CA)

Congressman Jerry Lewis (R-CA)

Congresswoman Susan Molinari {(R-NY)

Department of Justice Staff
Congressional Staff

Representatives from various private sector organizations
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November 6, 1991

President George Bush

Office of The President - White House
1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear President Bush,

Although I have been a long time supporter of both you and the Republican
Party, I was quite alarmed to read (Newsweek Nov 4) that you now support a

to prove , that thmg policies are not dlscrlmmatory

Although our current legal system contains many faults, the one most
important feature is that parties accused of wrong doing are innocent until
proven guilty, not the other way around.

President Bush, please consider the ramifications of your actions to support
such a provision. I can only believe that your actions result from the Clarence
Thomas hearings and from David Duke’ s gubernatonal campaign. On the
latter, I can assure you that ights-bill only plays into the

hands of David Duke. It is exactly the response he e needs to help further ]
cause.

As I know you are aware, we are being thrust into a global economy that
contains a whole new set of problems for US industries, as well as many
opportunities. We must reevaluate the relationship between business and
government that has unfortunately become adversariali rather than
cooperative.

We can overcome this situation, but it will take our elected officials sitting
with business in an earnest effort to work together. Many good business men
and women would be happy to sit on a task force to study this problem if they
could be assured that the results of their work would not go in vain.

Population in Iheria Parish is only 70,000 yet. we have been the leader in new

D i =R ol L LX

job creation 1n Louisiana for several years, outdlstancmg the _nearest Parish

by two to one*. This was accomplished by working as a team with business
and government a situation envied by others. It can work!

111 W, Main St.

New Iberia, LA 70660

Bus. (318) 364-1836

R e L SN

L e et o



y——

<

L" e

4 B )

!

b

|

!

i

1

=

]

{

I

|

|

|

I

|

i

i

|

I

i

[,

| I
|

| |

: |

|

i

i E

L
i

I have written on several other occasions and. always received your. views
through Ms. Shirley Green which I appreciate-and-understand considering the

voliime of mail received. I am am requesting that-this matter be handled directly
by you, due to its potential harm.

Sincerely,

¢

Roy C. Holleman
President & CEO

*Source - Louisiana Dept of Economic Development
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COMMITTEES

SLADE GORTON
WASHINGTON

730 HART SENATE OFFICE BUILDING
(202) 224-3441

ToLt FREE ISSUES HOTLINE
1-800-282-8095

TDD 202-224-8273

APPROPRIATIONS

COMMERCE, SCIENCE,
AND TRANSPORTATION

Mnited States Senate s

WASHINGTON, DC 20510-4701 INDIAN AFFAIRS

June 14, 1991

INTELLIGENCE

A (//_é Q4L
/#é/giiffigffgﬁﬁ

VIA RIDING PAGE

The Honorable John Sununu A ot S‘m
Chief of Staff LAY
el

The White House s
Washington, D.C. 20500

Re: Civil Rights

Dear Governor Sununu:

Per Senator Gorton’s request, enclosed are hard copies of the

materials telecopied to your office last night.

I note that some

cosmetic changes were made to the draft Dear Republican Colleague

letter of Senator Gorton.
early draft, as well as the revised letter.

I have enclosed a redline copy of the

If you have any questions, please feel free to have a member of

your staff contact me at 224-3279 (direct).

Si ly, d%\.

Curtis D.W. Hom

gislative Assistant to

Senator Slade Gorton

CDH:Vv

3206 JACKSON FEDERAL BUILDING 130 FEDERAL BUILDING 697 U.S. Court House
915 SECOND AVENUE 500 WEST 12TH STREET W. 920 RIVERSIDE AVENUE
SEATTLE, WA 98174 VANCOUVER, WA 98660 SPOKANE, WA 99201

(609) 363-2507

(206) 663-0350 (206) 696-7838
PRINTED ON RECYCLED PAPER

MORRIS BuiLDING, Room 119
23 SOUTH WENATCHEE AVENUE
WENATCHEE, WA 98801
(509) 663-2118

\\“’i

|

e~

S s R e, | oo o .
ad. -




SLADE GORTON
WASHINGTON

730 HART SENATE OFFICE BUILDING
(202) 224-3441

ToLL FREE ISSUES HOTLINE
1-800-282-8095

TDD 202-224-8273

COMMITTEES
APPROPRIATIONS

COMMERCE, SCIENCE,
AND TRANSPORTATION

NAnited States Smate

WASHINGTON, DC 20510-4701 INDIAN AFFAIRS
INTELLIGENCE

June 13, 1991

VIA FACSIMILE (456-2397)
CONFIRMATION (456-6797)

The Honorable John Sununu
Chief of Staff

The White House
Washington, D.C. 20500

Re:

Civil Rights

Dear Governor Sununu:

Per Senator Gorton’s request, I am sending with this letter the
following items:

1.

2.

Draft Dear Republican Colleague letter prepared by
Senator Gorton;

Dear Colleague letter dated June 13, distributed by
Senator Hatch; and

A side-by-side comparison that summarizes the key
provisions of the principal civil rights bills
introduced into this Congress, i.e., the Brooks/Kennedy
bill, H.R. 1 (as introduced and as passed by the
House), the Danforth three-part proposal, S. 1207, S.
1208 and S. 1209, and the Administration/Dole bill, S.
611. A copy of this document previously was sent to
Boyden Gray.

Hard copies of these materials will be delivered to your office
tomorrow morning.

CDH:v

3206 JACKSON FEDERAL BUILDING
915 SECOND AVENUE
SEATTLE, WA 98174

(206) 5663-0350

Slﬁcer y,

Curtls D. W. Hom
~.Legislative Assistant
Senator Slade Gorton

130 FEDERAL BUILDING 697 U.S. CourT House MORRIS BuiLbiNG, Room 119
500 WEST 12TH STREET W. 920 RIVERSIDE AVENUE 23 SOUTH WENATCHEE AVENUE
VANCOUVER, WA 98660 SPOKANE, WA 99201 WENATCHEE, WA 98801

(206) 696-7838 {609) 363-2507 (509) 663-2118

PRINTED ON RECYCLED PAPER
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June 14, 1991

Dear Republican Colleague:

1. The 1964 Civil Rights Act, proposed changes to which
are now the focus of a major national and Congressional debate,
was advanced, vigorously and eloquently, by Senator Hubert
Humphrey and others, and designed to bring about a color-blind
society. It now has been enforced and interpreted over a period
of almost three decades by courts and administrative agencies.

The 1964 Civil Rights Act does not deal expressly with
"unintentional discrimination" or with "disparate impact,"
concepts which are very much at the heart of the current debate.
Those are concepts which have been developed by the courts as
they have decided specific litigation based on specific fact
situations.

2. In the case of Griggs v. Duke Power Company, 401 U.S.
424, 91 S.Ct. 849 (1971), the Supreme Court first dealt with
those concepts in an organized fashion. In Griggs, the Duke
Power Company required job applicants and employees to have
completed high school or to have passed a general aptitude test
to be eligible to be hired by, or transferred to, more desirable
departments within the company. Prior to passage of the Civil

Rights Act of 1964, the Duke Power Company had a history of overt

employment discrimination. The Court said:

"The touchstone is business necessity. If an employment
practice which operates to exclude Negroes cannot be shown
to be related to job performance, the practice is
prohibited. * * * On the record before us, neither the
high school completion requirement nor the general
intelligence test is shown to bear a demonstrable
relationship to successful performance of the job for which
it was used. * * * But Congress directed the thrust of
the [Civil Rights Act] to the consequences of employment
practices, not simply the motivation. More than that, Con-
gress has placed on the employer the burden of showing that
any given requirement must have a manifest relationship to

the employment in question."
401 U.S. at 432, 433, 91 S.Ct. at 853, 854 (emphases added).

Notably, Griggs dealt with one specific employment practice
as it affected one specific employer, although the holding was
couched in general language.
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Dear Colleague - DRAFT June 13, 1991; 11:00 p.m.

[Date]
Page 2

3. The Griggs test evolved over the years in a long series
of lawsuits involving varying factual situations. At the same
time, the Supreme Court became increasingly sensitive to the fact
that "unintentional discrimination," while perhaps a useful
concept, had the potential to create great abuse. In Watson v.
Fort Worth Bank and Trust, 108 S.Ct. 2777 (1988), which extended
the "disparate impact" analysis to subjective employment and
evaluation practices such as interviews and evaluations for the
first time, Justice O’Connor cautioned:

"We agree that the inevitable focus on statistics in
disparate impact cases could put undue pressure on employers
to adopt inappropriate prophylactic measures. It is
completely unrealistic to assume that unlawful
discrimination is the sole cause of people failing to
gravitate to jobs and employers in accord with the laws of
chance. * * * Tt would be equally unrealistic to suppose
that employers can eliminate, or discover and explain, the
myriad of innocent causes that may lead to statistical
imbalances in the composition of their work forces. * *
If quotas and preferential treatment become the only cost-
effective means of avoiding expensive litigation and
potentially catastrophic liability, such measures will be
widely adopted. The prudent employer will be careful to
ensure that its programs are discussed in euphemistic terms,
but will be equally careful to ensure that the quotas are
met. Allowing the evolution of disparate impact analysis to
lead to this result would be contrary to Congress'’ clearly
expressed intent, and it should not be the effect of our

decision today."

*

108 S.Ct. at 2787-88.

4. A year later, in Wards Cove Packing Co. v. Atonio, 109
S.Ct. 2115 (1989), a majority of the Supreme Court came down with
the next step on disparate impact, or unintentional
discrimination. That decision triggered the current civil rights
bill controversy. The Supreme Court said:

"[In a] disparate impact case, the dispositive issue is
whether a challenged practice serves, in a significant way,
the legitimate employment goals of the employer. * * *
The touchstone of this inquiry is a reasoned review of the
employer’s justification for his use of the challenged
practice. A mere insubstantial justification in this regard
will not suffice, because such a low standard of review
would permit discrimination to be practiced through the use
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Dear Colleague - DRAFT June 13, 1991; 11:00 p.m.

[Date]
Page 3

of spurious, seemingly neutral employment practices. At the
same time though, there is no requirement that the
challenged practice be ’‘essential’ or ’‘indispensable’ to the
employer’s business for it to pass muster; this degree of
scrutiny would be almost impossible for most employers to
meet, and would result in a hose of evils we have identified

above [e.g., quotas]."

I believe this decision to be totally consistent with
Griggs, while critics assert that it overrules Griggs. The
fundamental question, however, is whether or not Wards Cove
articulates an appropriate balance in disparate impact cases. I
submit that it clearly does so.

5. Immediately after that decision, however, Senator
Kennedy, at the behest of the civil rights community, introduced
a bill to overturn the Supreme Court’s decision in Wards Cove.
That bill would have allowed a "business necessity" defense only
when the employer could establish that the challenge practice

was:

"essential to effective job performance" (emphasis added).

If you will look back at the language used by the Supreme
Court in the previous section, you will see that it was the
obvious intent of Senator Kennedy'’s original bill to force
employers to impose quotas upon themselves, as it used precisely
the language that the Supreme Court said would inevitably result

in such quotas!

That bill was a quota bill beyond a shadow of a doubt. The
civil rights community has never wavered from that goal, and the
more elaborate the statutory language they propose the more
litigation their language will engender and the more likely the
response of self imposed quotas by employers will be.

6. After extended debate ending late in the last Congress,
the Congress passed and sent to the President a bill in which the
original Kennedy language had been somewhat modified, but which
still overturned the Supreme Court'’s Wards Cove decision and
which still, in the view of the President and most Republicans,
would have forced employers to hire by quota. The President’s
veto was sustained by a margin of one vote in the Senate.
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Dear Colleague - DRAFT June 13, 1991; 11:00 p.m.

[Date]
Page 4

7. The President’s characterization of that bill as a quota
bill is accepted by a vast majority of Americans. As Senator
Gramm pointed out at lunch on Tuesday, the issue is the single
most driving issue he has found in years affecting potential
voter behavior in 1992. Your constituents are vehemently and
overwhelmingly opposed to such legislation. For its actual
impact on your business communities, note the Washington Post
article of Thursday, a copy of which is attached.

8. H.R. 1, as introduced into the House in January, was
substantially identical to the vetoed 1990 bill. While H.R. 1,
as modified and passed by the House last week, is somewhat milder
than its original version in some provisions outside of the ambit
of the dispute over quotas, its Wards Cove language is quota
language as clearly as was that of the 1990 bill, and is so
regarded by the President and by a majority of the American

people.

9. It is my firm opinion, regrettably, that the Danforth
bill on the Wards Cove decision (the two other separate Danforth
bills cover other subject matter areas) is not significantly

different from, or less onerous than, H.R. 1 as passed by the
House. The White House agrees. The Danforth bill expressly

overrules Wards Cove and is complicated enough to provide years
of employment for legions of lawyers. It attempts, vainly I
believe, to codify a rapidly evolving field of court-developed
law and to freeze it into a statutory straight jacket. The
Danforth bill is just as likely as is H.R. 1 to cause intelligent
employers to impose quotas on themselves in order to avoid
protracted litigation.

10. Having said all this, the fundamental question still is
whether or not the Wards Cove decision was properly decided by
the Supreme Court majority. I submit that it was.

As I have already pointed out, the basic 1964 Civil Rights
Act says nothing about unintentional discrimination, disparate
impact, or business necessity. These are all court constructs,
each case dealing with a different fact situation, and they
cannot effectively and fairly be codified. The Supreme Court
should be permitted the task, and the flexibility, to develop the
law in this field.
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Dear Colleague - DRAFT June 13, 1991; 11:00 p.m.
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Moreover, if you understand the essence of Wards Cove, I
think you will agree that it states a perfectly fair and
appropriate test. Perhaps the clinching argument for this
proposition is the fact that, since the date of that decision,
plaintiffs have not been losing significantly greater numbers of
disparate impact cases than they were before the decision was
rendered. The long series of bills seeking to overturn Wards
Cove are a solution in search of a problem.

The Civil Rights Act of 1964 ain’t broke; it doesn’t need
fixing. And it certainly doesn’t need fixing in a fashion which
adds unfairly to the burdens imposed on business people, adds a
layer of court and administrative supervision to every hiring
decision, and contradicts the desires of the vast majority of our
constituents.

Sincerely,

SLADE GORTON
United States Senator

P.S. I also have attached a side-by-side comparison prepared by
my staff that summarizes the key provisions of the principal
civil rights bills introduced into this Congress, i.e., the
Brooks/Kennedy bill, H.R. 1 (as introduced and as passed by
the House), the Danforth three-part proposal, S. 1207,

S. 1208 and S. 1209, and the Administration/Dole bill,
S. 611. This chart may be very useful in the weeks ahead as
the debate heats up in the Senate.

SG:cdh
Enclosures

Washington Post Article
Civil Rights Proposal Comparison Chart
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Legislation approved by the House is
designed to overturn 1989 Supreme Court
rulings on job discrimination. The bill:

m Amends the 1964 Civil Rights Act to allow
victims of intentional job discrimination based
on sex, religion and disability to collect
compensatory and punitive damages for the
first time.

w» Makes it easier for victims of unintentional
discrimination—those affected by
employment practices that are neutral on
their face but have a disproportionate impact
on minorites—to win job discrimination
lawsuits against employers.

= Expressly prohibits employers from
establishing hiring or promotion quotas based
on race, color, religion, sex or national origin.

u Forbids “race norming”—the adjustment of
employment test scores based on race, color,
sex, religion or national origin.
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“I have watched quotas
used against people for so
long that I am leery of

»
quotas.
— World Corp. Chief Executive Coleman Andrews

THE WASHINGTON POST

Civil Rights and Corporate Qualms

Executives Fear Huge Damage Awards as Result of Hiring Bill

By Cindy Skrzycki
Washington Post Staff Writer

or many American companies where affir-

mative action has been the norm for more

than a decade, the pending civil rights legis-

lation raises the specter of huge employ-
ment discrimination lawsuits with the odds tipped
against the companies.

Corporations say they are worried about large
damage awards by juries, particularly in cases involv-
ing their highly subjective decisions on pay and pro-
motions.

Views on the legislation are hard to extract from
American business executives. Because of the politi-
cal explosiveness of the issue, many refused to com-
ment or agreed to talk only if their names were not
used. Those who did comment reflect extremes of
opinion, particularly over the issue of hiring quotas,
the most volatile flashpoint in the legislation.

The bill passed by the House last week reverses

five recent Supreme Court decisions, making it

tougher for employers to defend themselves in dis--

crimination cases brought by employees. For the first
time, victims of intentional job discrimination would
be able to collect compensatory and punitive dam-
ages,

Hence, the prospect of costly litigation, opponents
of the bill say, would lead companies to turn back the
clock and use quotas to protect themselves from
suits, even though the bill contains language outlaw-
ing quotas, -

“You're supposed to make sure your numbers look
right,” said Pete- Lunnie, head of the Fair Employ-
ment Coalition, a group of 250 companies that oppos-
es the House legislation. “But if you use quotas, you'll
be subject to reverse discrimination suits.”

Yet there are a handful of progressive companies
that view some form of quotas as an incentive to di-
versify their work forces more quickly.

“All this to-do over quotas is a lot of crap,” one

See CIVIL RIGHTS, B16, Col. 1
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. nies are already practicing the nondis-
.~ criminatory hiring policies that the
e~ civil rights legislation seeks to achieve.

"

CIVIL RIGHTS, From B11

-CEOQ of a Fortune 500 company said.
““The only way it happens [women and
minorities get hired] is if it’s pushed,
.and it has to be pushed hard. The way
things are accomplished in business is
to set goals and reward those who
“reach them. You don’t want to sacri-
fice quality or have reverse discrimina-
tion, but that doesn’t have to be the

. case.”

Coleman Andrews, chief executive
of World Corp., a charter airline head-
quartered at Dulles International Air-

.port, said he would worry about any
legislation that might increase the use
of quotas because they traditionally

- have been used to limit, not expand,
the number of certain workers.

“I have watched quotas used against
.people for so long that I am leery of
quotas,” he said,

Small companies are especially op-
posed to the bill, saying they would be
financially ruined if employees brought
discrimination suits against them,

The bill is “a disgraceful, inside-the-
beitway mountain of demagoguery,”
said William A. Stone, president of
Louisville Plate Glass Co. in Louisville,
Ky., which has 80 employees. “Nobody
who has any brains gives a damn about
race, color, creed or national origin be-
cause we are so desperate for good

- employees.”

He said he supports an “alternate
dispute resolution” system whereby
employers and employees would settle
differences out of court. “Any employ-
er who doesn’t stop sex harassment
ought to be hung,” he said. “But give
the employer a break. Take the profit
out” of damage suits.

CJ. Silas, chairman and chief execu-
tive of Phillips Petroleumn Co. in Bar-
tlesville, Okla., called the bill “a great
lawyer employment act.”

According to Silas and other busi-

_ness leaders, many American compa-

“We do have affirmative action. We
bring in all types of people. We are
trying to balance our work force but
on more of a voluntary basis,” Silas
said. “What we have has worked. If it’s
not broken, why do you want to fix it?”

Many companies, in hiring women
and minorities, have been using pro-
grams that are little more than thinly
disguised quotas or affirmative-action
initiatives that achieve the numbers or
balance they desire. Some companies
set goals for hiring a mix of people for
their work forces. Others have targets
or programs that give bonuses to man-
agers who are mindful of hiring wom-
en and minorities for their staffs.

‘“Most companies have accepted af-
firmative action,” said Larry Lorber,
an attorney who represented the Busi-
ness Roundtable, a group of 200 of the
nation’s largest companies, in recent
informal talks with civil rights groups
involved with the legislation. “In some
respects, they view it as a helpful man-
agement tool to keep them from get-
ting sued.”

Though every company says it hires
the best person for the job, efforts to
increase minorities and women on pay-
rolls reflect several business realities,
experts said: a shortage of skilled
workers, the tendency of disgruntled
employees to sue when they think
they are victims of discrimination and
the belief on the part of some compa-
niés that it’s the right thing to do.

“It is self-interest besides being the
socially right thing to do,” said Thomas
Abbott, a spokesman for Xerox Corp.
in Stamford, Conn. “We need to fill
jobs and we can’t do it with all white
males.”

“For companies that have been
scrupulous in observing the law, there
should be little impact [of the bill]. You
always run the risk of a frivolous suit,
but those people generally don’t win
them,” said Robbie Patterson, director
of fair employment practices at US
Sprint Communications Co.

For these companies, changes in

the law probably would not significant-
ly affect their hiring practices.

It is in the areas of promotion and
firing where many companies most
fear the impact of the legislation, exec-
utives and experts said.

According to the Equal Employ-
ment Opportunity Commission, the
number of suits filed for all types of
employment discrimination—race,
creed, sex, color and age—has in-
creased steadily from 222 suits in
1984 to 523 last year. Many of the
suits now filed challenge a company’s
promotion policy or how it handles a
downsizing, rather than discrimination
in the initial hiring process.

The difficulty that women and mi-
norities have had in reaching the top
ranks in corporations is commonly re-
ferred to as the problem of the “glass
ceiling”—the invisible barriers that
seem to check their progress.

Examples of that lack of progress
abound in corporations. At Campbell
Soup Co. more than half of the compa-
ny’s mid-level managers are female,
but the picture is different at the very
top: Only two of the company’s 33 cor-
porate officers are women, one of
whom is black. Almost half of Ameri-
can Telephone & Telegraph Co.’s
work force is female, but only 3.9 per-
cent of senior managers who are in-
volved in major policy decisions are
women, and 3.1 percent are minori-
ties.

Increasingly, companies are ad- °

dressing the challenge of moving
women and minorities up the corpo-
rate ladder with a carrot-and-stick ap-
proach.

Xerox now looks at how well man-

agers are doing in the hiring, training
and promotion of minorities and wom-
en in performance appraisals, whick
determine raises. Tenneco Inc. is even
more direct. Its executive incentive
compensation program links a signifi-
cant portion of an executive’s bonus tc
reaching goals in promoting women
and minorities.
For the handful of companies deter-
mined to break the glass ceiling or
meet the special needs of minorities,
the focus is on creating and managing
what has come to be known as a “di-
verse” work force, one that includes
minorities, women—and white males.
“Corporations are beginning to ask
how do we get the desired results nat-
urally, without quotas or unnatural ef-
forts,” said Roosevelt Thomas, presi-
dent of the American Institute for
Managing Diversity, a nonprofit affili-
ate of Morehouse College in Atlanta.
Beatrice Young, vice president at
Harbridge House Inc., a consulting
firm, put it another way: “Create an
environment that makes it unneces-
sary to sue the employer. Those doing
it effectively aren’t afraid of legisla-
tion.”
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DRAFT - _June 13, 1991
q«?a P.m .
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Dear Republican Colleague:

1. The 1964 Civil Rights Act, proposed changes to which
are now the focus of a major national and Congressional debate,
was advanced, vigorously and eloquently, by Senator Hubert {QM,{?
Humphrey, and others, a&s"d&signed to bring about a color-blind
society. It now has been enforced and interpreted over a period
of almost three decades by courts and administrative agencies.

The 1964 Civil Rights Act does not deal expressly with
"unintentional discrimination" or with "disparate impact(y,'\ m
concepts which are very much at the focus of the current debate.

Those are concepts which have been developed by the courts as
they have decided specific litigation based on specific fact
situations.

2. In the case of Griggs v. Duke Power Company, 401 U.S.
424, 91 S.Ct. 849 (1971), the Supreme Court first dealt with
those concepts in an organized fashion. In Griggs, the Duke
Power Company required job applicants and employees to have
completed high school or to have passed a general aptitude test

to be eligible to be hired byZor transferred tozmore desirable (o)

departments within the company. Prior to passége’of the Civil
Rights Act of 1964, the Duke Power Company had a history of overt

employment discriminatioq;__ghgiggﬁigzéai%:
The tate bidond Ao utintsd -

'‘If an employment practice which operates to exclude
Negroes cannot be shown to be related to job ¥ X
performance, the practice is prohibited. n the record

before us, neither the high school completion

requirement nor the general intelligence test is shown

—_ to bear a demonstrable relationship to successful m
alh\ performance of the job for which it was used. —\ But

Congress directed the thrust of the [Civil Rights Act]
ef- the consequences of employment practices, not simply
the motivation. More than that, Congress has placed on
the employer the burden of showing that any given
requirement must have a manifest relationship to the

employment in question."
33 ] s f//1—£:7
401 U.S. at 432,)91 S.Ct. at 853)(emphas¥s added).-

Notably, Griggs dealt with one specific employment practice
as it affected one specific employer, although the holding was
couched in general language.

\nd‘\
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3. The Griggs test evolved over the years in a long series
of lawsuits involving varying factual situationse the Supreme
Court became increasingly sensitive to the fact that
"unintentional discrimination", while perhaps a useful concept,
had the potential to create great abuse. In Watson v. Fort Worth
Bank and Trust, 108 S.Ct. 2777 (1988), which extended the
"disparate impact" analysis to subjective employment and
evaluation practices such as interview€7and ejpluations for the
first time, Justice O’Connor, cautigped >

"We agree that the inevitabge %ocggiﬁ atisti in
disparate impact cases could put undue pressure on employers
to adopt inappropriate prophylactic measures. It is
completely unrealistic to assume that unlawful
discrimination is the sole cause of people failing to
gravitate to jobs and employers in accord with the laws of
chance. * * * It would be equally unrealistic to suppose
that employers can eliminate, or discover and explain, the
myriad of innocent causes that may lead to statistical
imbalances in the composition of their work forces. * * *
If quotas and preferential treatment become the only cost-
effective means of avoiding expensive litigation and
potentially catastrophic liability, such measures will be
widely adopted. The prudent employer will be careful to
ensure that its programs are discussed in euphemistic terms,
but will be equally careful to ensure that the quotas are
met. Allowing the evolution of disparate impact analysis to

lead to this result would be contrary to Congress’ clearly
expressed intent, and it should not be the effect of our

decision today."

108 S.Ct. at 2787-88.

§>r~’—‘2 4. A year later, in Wards Cove Packing Co. v. Atonio, 109
S

Oct. 2115 (1989), a majority of the Supreme Court came down
with the next step on disparate impact, or unintentional
discrimination. That decision triggered the current civil rights
bill controversy. The Supreme Court said:

"[In a] disparate impact case, the dispositive issue is
whether a challenged practice serves, in a significant way,
the legitimate employment goals of the employer. * * *
The touchstone of this inquiry is a reasoned review of the
employer’s justification for his use of the challenged

yb\ practice. A mere insubstantial justification in this regard

will not suffice, because such a low standard of review
would permit discrimination to be practiced through the use
of spurious, seemingly neutral employment practices. At the

| At e %d«“({"’:"")
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same time though, there is no requirement that the
challenged practice be ’‘essential’ or ‘indispensable’ to the
employer’s business for it to pass muster; this degree of
scrutiny would be almost impossible for most employers to
meet, and would result in a hose of evils we have identified
aboves®#Te.g., quotas]."

T

I believe this decision to be totally consistent with
Griggs, while critics assert that it overrules Griggs. The
fundamental question, however, is whether or not Wards Cove
articulates an appropriate balance in disparate impact cases. I
submit that it clearly does so.

5. Immediately after that decision, however, Senator
Kennedy, at the behest of the civil rights community, introduced
a bill to overturn the Supreme Court’s decision in Wards Cove.
That bill would have allowed a "business necessity" defense only
when the employer could establish that the challenge practice

was:

"essential to effective job performance (emphasis added)."

If you will look back at the lamguage used by the Supreme
Court in the previous section, you will see that it was the

P that thre~Supreme Court said would inevitabt sult in such

Gﬁi} guotaé{ri;hat bill was a quota bill beyond a shadow of a doubt.
The civil rights community has never wavered from that goal, and
the more elaborate the statutory language they propose the more
litigation their language will engender and the more likely the
response of self imposed quotas by employers will be.

6. After extended debate ending late in the last Congress,
the Congress passed and sent to the President a bill in which the
%EjEEZIleennedy language had been somewhat modified, but which still
< overturned the Supreme Court’s Wards Cove decision and which
still, in the view of the President and most Republicans, would
have forced employers to hire by quota. The President’s veto was
sustained by a margin of one vote in the Senate.

7. The President’s characterization of that bill as a quota
bill is accepted by a vast majority of Americans. As Senator
Gramm pointed out at lunch on Tuesday, the issue is the single
most driving issue he has found in years affecting potential
voter behavior in 1992. Your constituents are vehemently and
overwhelmingly opposed to such legislation. For its actual

—

.

obvious intent of Senator Kennedy’s\bill tQ,£9£c§=emgloxers,tc"”’~i;_-~
impose quotas upon themselves, as it used{precisely e langquage
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impact on your business communities, note the Washington Post
article of Thursday, a copy of which is attached.

8. H.R. 1 j)as introduced into the House in January, was
substantially identical to the vetoed 1990 bill. While H.R. 1,
as modified and passed by the House last week, is somewhat milder
than its original version in some provisions outside of the ambit
of the dispute over quotas, its Wards Cove language is quota
language as clearly as was that of the 1990 bill, and is so
regarded by the President and by a majority of the American

people.

9. It is my firm opinion, regrettably, that the Danforth
bill on the Wards Cove decision (the two other separate Danforth

bills cover other subject matter areas) is not signifi&antlz
different from, or less onerous than, H.R. 1 as passed Jthe House.

The White House agrees. The Danforth bill expressly overrule
Wards Cove and is complicated enough to provide years if——*—:?§£]
employment for legions of lawyers. It attempts, vainly I
believe, to codify a rapidly evolving field of court-developed
law and to freeze it into a statutory straight jacket. The
Danforth bill is just as likely as is H.R. 1 to cause intelligent

employers to impose quotas on themselves in order to avoid
protracted litigation.

10. Having said all this, the fundamental question still is
whether or not the Wards Cove decision was properly decided by
the Supreme Court majority. I submit it was.

As I have already pointed out,\ the basic 1964 Civil Rights
Act says nothing about unintentional discrimination, disparate
impact, or business necessity. are all court constructs,
each case dealing with a different fact situation, and they
cannot effectively and fairly be COdlfled The Supreme Court

should be

Moreover, if you understand the égsence of Wards Cove,
think that you will agree that it states a perfectly fair and
appropriate test. Perhaps the clinching argument for this
proposition is the fact that, since the date of that decision,
plaintiffs have not been losing significantly greater numbers of
disparate impact cases than they were before the decision was
rendered. The long series of bills seeking to overturn Wards
Cove are a solution in search of a problem.

Sy
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The Civil Rights Act of 1964 ain’t broke; it doesn’t need
fixing. And it certainly doesn’t need fixing in a fashion which
adds unfairly to the burdens imposed on business people, adds a
layer of court and administrative supervision to every hiring
decision, and contradicts the desires of the vast majority of our

constituents.

Sincerely,

SLADE GORTON
United States Senator

Enclosures
Washington Post Article

D:\DATA\WP51\CIVILRTS\DEARCOLL.LTR
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June 13, 1991

Dear Colleague:

I sincerely commend Senator Danforth on his recent efforts
to try and develop legislation that satisfies the concerns of all
parties involved in the civil rights debate. Clearly, the bill
that passed the House of Representatives last week satisfied none
of the concerns that have been raised with regard to this

legislation.

I have concerns and questions, however, about the details of
the legislation with which Senator Danforth has decided to move
forward. These concerns have been conveyed by a separate letter
to Senator Danforth. Moreover, I do not feel that many persons
have given the President’s bill sufficient attention.

The President’s bill is a strong bill. It represents a
compromise between the status quo under Wards Cove, by shifting
the burden of persuasion to the employer, and the Democrat’s
bill. The President’s bill, in my view, ought to form the basis
for resolving this matter in a way which adequately responds to
recent Supreme Court decisions, but will not lead employers to
hire by the numbers to avoid litigation.

I admit, therefore, to reservations over efforts that are
aimed at achieving a "middle ground" between the Democratic bill,
which I believe will inevitably result in unfair preferences, and
the President’s bill. This is a road some of us have been down
before. With the second anniversary of the Wards Cove decision
upon us, I have yet to hear how cases that ought to have been won
have been lost in court because of that decision. I urge
interested senators to discuss with the Attorney General how
cases have played out under Wards Cove.

The debate over civil rights does not resonate in this
country because persons do not believe in equal opportunity. It
resonates because people out there, many based on firsthand
experience, believe that unfair preferences and reverse
discrimination are already too much a part of the workplace. The
divisiveness of this matter is not a result of Washington
political rhetoric. It is a reaction to what has been happening
in the workplace. Indeed, according to a Washington Post story
(attached hereto), even a survey taken by the Leadership
Conference on Civil Rights reflects this.

:
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This letter might be a useful starting point to briefly
outline some of the questions and concerns I have with Senator
Danforth’s proposal. I address here only one of his bills i.e.
on Wards Cove (S.1208), but also have some concerns about the
other bills.

Let me mention at the outset that the disparate impact
standard itself is a very powerful tool for plaintiffs. Relying
as it does on workforce statistics as its underlying premise, and
requiring no intention to discriminate, the theory itself, in any
form, creates significant pressure for employers quietly to make
sure their numbers are right to avoid these kinds of lawsuits.

That is why carefully keeping this theory within reasonable
bounds is important. What we are trying to avoid is even more
pressure on employers to hire and promote by the numbers. This
is the concern that led Justice O’Connor, in her 1988 plurality
opinion in Watson v. Ft. Worth Bank & Trust Co., 108 S.Ct. 2777
(1988) (plurality opinion), to say that the plaintiff must
identify the practice causing the disparity in a job, the burden
of persuasion remains at all times with the plaintiff to show
that discrimination occurred, and the definition of "business
necessity" must reflect Griggs v. Duke Power Co.. She feared
that in the absence of these safeguards, employers will quietly
resort to hiring and promoting by numbers, whatever the euphemism
used to mask it. These safeguards were especially important, she
said, because in Watson the Court for the first time extended the
disparate impact theory to subjective practices, like supervisor
evaluations and interviews. As you know, after Justice Kennedy
was confirmed, these same principles were adopted by a majority
of the Court in Wards Cove.

With respect to the particulars of the bill, I have these
comments. First, one of the most visible aspects of this
controversy is the definition of "business necessity."

Proponents of reversing Wards Cove have always said that all they
want to do is to "restore" Griggs. They have never produced a
definition, however, which does so. Neither, unfortunately, does
the Danforth bill.

In Griggs, the Court defined business necessity as "manifest
relationship to the employment in question." The Court’s
subsequent disparate impact cases clearly reflect this
definition.!

!Incidently, I have always believed that the Wards Cove
formulation--"whether the challenged practice serves, in a
significant way, the legitimate employment goals of the
employer"--is consistent with Griggs. Indeed, the Court pretty
much said so in 1979. New York Transit Authority v. Beazer. 440
U.S. 568, 587 n.31. (1979).

— e .
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The Court has used this phrase in Albemarle Paper Co. V.
Moody, 422 U.S. at 425 (1975); Dothard v. Rawlinson, 433 U.S. at
329 (1977); New York Transit Authority v. Beazer, 440 U.S. at 587
n.31 (1979); Connecticut v. Teal, 457 U.S. at 446 (1982) (a
Justice Brennan opinion); and Watson v. Ft. Worth Bank & Trust,
108 s.Ct. 2777, 2790 (1988) (O’'Connor plurality opinion for four
Justices). Even Justice Stevens’ dissent in Wards Cove, joined
by Justices Brennan, Marshall, and Blackmun, cites the "manifest
relationship" language at least three times as the applicable
disparate impact standard. 109 S.Ct. at 2129, 2130 n.1l4.

The most obvious problem with the Danforth bill’s deviation
from Griggs is its new standard requiring that employment
practices "bear a manifest relationship to the requirements for
effective job performance." The phrase "effective job
performance" or like phrases have consistently caused the concern
that employers will only be able to hire marginally qualified
applicants. At a minimum, since this is a new and different
standard that has not appeared in any Supreme Court disparate
impact case including Griggs, it will engender years of costly
litigation to thrash out its meaning.

As many industrial psychologists have advised me, terms like
"effective job performance" suggests job performance is
dichotomous rather than continuous. Job performance simply
cannot be separated into "effective" (or "successful") versus
"ineffective" (or "unsuccessful"). Job performance is better
viewed along a continuum, such as ineffective, minimally
effective, fully effective, excellent, and outstanding. So long
as requirements yield a minimally effective employee under
$.1208, those standards cannot be raised if to do so results in a
disparate impact on a group.

I do not believe that the bill’s language--"nothing in Title
VII or this Act shall be construed to prevent an employer from
hiring the most effective individual for a job"--resolves this
concern in any way. The problem with this language and all other
versions of the bill to date, other than the President’s and Al
Simpson’s, is not that employers will literally be "prevented"
from doing anything. The problem is that the potential for
litigation and liability costs for not satisfying the bill’s
disparate impact rules will make quiet hiring and promoting by
the numbers the only safe recourse to avoid a lawsuit. These

" rules create the problem.

Moreover, Senator Danforth'’s definition of "requirements for
effective job performance," compounds the problem. By saying one
need only perform the job "competently," it reinforces the notion
that once minimally satisfactory job performance is obtained,
raising standards is illegal if doing so causes a disparate
impact. Defining "effective" in this way, renders the concept of
relative qualifications a practical nullity. A plaintiff will
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easily be able to tell a hapless employer trying to hire or
promote the best qualified person that under the bill’s
definition of effective job performance, there is no way to say
one of two applicants is more "effective" than the other if both
are competent. This language, inadvertently, denies the employer
that flexibility.

Plus, why put into a statute, as Senator Danforth'’s
bill does, that the person must be judged on the "actual work
activities lawfully required by the employer?" Who determines
what are part of the actual work activities of a job--a
bureaucrat at EEOC? A federal judge? I thought employers get to
determine what the job is--it is the practices they use to hire
and promote for a job that are properly subject to a disparate
impact analysis, not the content of the job. Moreover, the
content of many jobs is fluid, reflecting the day-to-day
realities of the workplace. The same questions apply to the term
"competent," which will now be construed by bureaucrats and
judges as well. I just don’t think the workplace is so
mechanical and rigid a place as to be susceptible to legislative
categorizations such as these. The bill’s further use of the
phrase "important to the performance of the job" is subject to
the same concerns.

Indeed, this is an entirely new legislative superstructure
imposed on employers. All of these new terms and phrases are
fraught with importance and will affect employers in the conduct
of their business. The unavoidable consequence will be years of
litigation to thrash all of this out. Employers have spent 20
years adjusting to Griggs. Instead of employers being able to
focus on removing barriers to upper level jobs--the "glass
ceiling"--this bill will force them to divert their attention
back to entry and mid-level hiring and promotion issues many of
them thought they had worked out in the last two decades.

Another concern, of course, is that this bill applies the
"effective job performance" requirement to all selection
practices. Many selection practices, however, such as layoffs
and transfers due to a plant relocation or closure cannot
possibly meet an "effective job performance" test. These
selection decisions may be made for very legitimate non-
performance related reasons. As we all recognize, if these
decisions are made for discriminatory reasons, they will be
pursued as cases of intentional discrimination.

It is becoming almost bizarre that, if we all say we
want to restore Griggs, we just don’t do that and avoid these
problems.

Second, on the "particularity" issue, I think I under-
stand what Senator Danforth is are trying to achieve. The bill's
language, however, does not achieve the appropriate result.

ey
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The provisions of the Danforth bill bear little resemblance,
to my knowledge, to what any court, before or after Wards Cove,
has required. Why do we need language in this regard? Where are
the post-Wards Cove cases that have reached a result in this
regard with which we disagree? Codifying detailed, technical and
confusing requirements will only lead to costly litigation with
no real equal opportunity interests being served.

The Danforth language also still allows a blanket complaint
against an employer’s entire set of practices. It does not
require that an individual practice cause a disparity. Indeed,
by merely requiring identification of practices that are
"responsible in whole or in significant part for the disparate
impact," it allows a plaintiff to challenge all of an employer’s
practices. This type of challenge will occur since all such
practices are, as a group, responsible for the disparity.

Even assuming that a complaint might be narrowed down after
a case is well underway, which I doubt will occur under the
bill’s language, the key point remains: no employer wants to run
the risk that it will have to defend all of its practices, let
alone defend each of them under a new business necessity
definition. How will they avoid the problem? By quietly hiring
and promoting by the numbers, to avoid disparate impact in the
first place and the lawsuit that will follow.

This language also opens the door to the resurrection of the
discredited comparable worth theory of pay discrimination, i.e.,
that employees in primarily female (or minority) jobs are paid
less than employees in different but allegedly comparable male
(or non-minority) jobs. As you know, employers rely on a range
of factors in setting pay, including marketplace factors and the
like. There is no way anyone can narrow down the particular
practices resulting in the setting of pay. Justice Kennedy,
while still on the Court of Appeals for the Ninth Circuit, wrote
an excellent opinion explaining why the disparate impact theory
is inappropriate for challenges to paysetting practices precisely
because of the need to identify the particular practice causing
the disparity. AFSCME v. State of Washington, 770 F.2d 1481 (9th
Cir. 1985).

I also tried to resolve this problem last year in an effort
to reach a compromise. The language then, similar to the
Danforth bill now, did not reflect my preferred approach. Simply
stating that particular cases are not overruled will not preclude
the use of the comparable worth theory, under this bill, in the
future.

Third, under this bill, even if an employer can justify its
practices under the very difficult test of "business necessity,”
he or she is still liable if a plaintiff can demonstrate that
there is an alternative practice that would serve the employer as
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well but have less disparate impact. I understand that this
provision may have been included under the view that it reflects
what the law has always been. It does not. Rather, the Supreme
Court has held only that such a showing would be evidence that
the practice was being used as a pretext for discrimination, not
dispositive of the question whether the employer committed
discrimination. Albemarle Paper Co. v. Moody, 422 U.S. 405, 425
(1975).

I think this has serious implications. An employer, to be
protected from liability, would have to search the universe
before implementing each and every one of its employment
practices, even if such practices readily satisfy the business
necessity standard, to try to find those that meet his needs with
the least disparate impact. But even that is not enough, because
there is no way that an employer can predict beforehand whether
one particular practice versus another will have a disparate
impact on any particular group. This provision, by itself,
therefore, might lead an employer to hire or promote only by the
numbers. That may be the only one way to avoid potential
liability with any certainty.

Three other quick points. This bill has language saying the
bill does not "require or encourage an employer to adopt hiring

or promotion quotas." I have never argued that any bill requires

such a result, only that the rewriting of the Supreme Court’s
disparate impact rules will induce employers quietly to hire by
the numbers, whatever the euphemism used to mask it, to avoid
these lawsuits. And saying the bill does not "encourage" this
result is of no practical effect in light of its new disparate
impact rules. Hortatory language does not help when the
operative language of this bill leads in the direction of hiring
and promoting by the numbers.

The language that "the mere existence of a statistical
imbalance in the workforce of an employer on account of race,
color, religion, sex, or national origin is not alone sufficient
to establish a prima facie case of disparate impact violation,"
solves none of our concerns. First, the issue is not the
composition of the employer’s workforce as a whole, but of a
particular job. Second, which statistical imbalance is being
referred to--the general population, the relevant labor market
for the occupation in question, or the applicant pool? If it is
the first comparison, it does not address the concerns we have
raised about misuse of statistical comparisons. But, third, in
any event, no plaintiff will allege that the disparate impact

alone, whatever comparison is used, is illegal. The plaintiff

will assert the disparity is caused by some or all of the
employer’s practices and that is what is illegal. This language
gives no succor.

‘, ~—
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Finally, I applaud Senator Danforth’s response to the
pernicious practice of race-norming. But, if an employer is
guilty of discrimination, why should an innocent job applicant
have his or her test scores jimmied because of his or her race or
ethnicity? Under this bill, if an employer unintentionally
discriminates, innocent employees can have their test scores
altered on these grounds. That is no more "fair" because it is
embodied in a court order than if undertaken voluntarily by
employers. If an employer has discriminated, then give the
discriminatees back pay, the next available job that they have
been wrongly denied, retroactive seniority, and, of course, end
the use of the discriminatory practices--but don’t juggle an
innocent, future applicant’s test scores because of race. What
did he or she do to deserve such unfair treatment? If a
particular test causes a disparate impact and cannot be defended
under the Griggs business necessity standard, then the test
itself fails. No readjustment of the scores would be needed in
this circumstance.

I sincerely regret that I firmly believe that Senator
Danforth’s Wards Cove bill will have the same inevitable
consequences as H.R. 1, albeit by using some different language.
Perhaps the best solution, suggested by his splitting these

issues into three bills, is to get behind the overturn of Lorance

on seniority systems and Patterson on Section 1981 and challenge
the Democrats to pass that bill. There is where we have had
unanimity since day one.

Sincerely,

Orrin G. Hatch
United States Senator

Attachment




s

et - -

e,

:;‘2’:%

el

LHE WASHINGION FOUST

nghts Drive Said to Lose Underpmmngs

By Thomas B. Edsall

o Washington Post Staff Wniter

Key civil rights leaders are strug-
gling to develop strategies to
counter findings of a private voter
study they commissioned that shows
the civil rights movement has lost
the moral high ground with key seg-
ments of the white electorate.

The study, according tc one of its
authors, Celinda Lake, found that
“the civil rights organizations and
proponents of civil rights were no
longer seen as . . . addressing gen-
eralized discrimination, valuing
work and being for opportunity.

- i The proponents weren’t seen as

speaking from those values.”
i The study, commissioned by the
.~ Leadership Conference on Civil
Rights, a coalition of labor, civil
rights, women’s and liberal organ-
izations, found strong support for
1{ such basic principles as equal op-
*  portunity, promdtion for merit and
« hard work, and for fairness in the
1 workplace. But the study also found
that many white voters believe civil
rights advocates are pressing for
special, preferential benefits in-
stead of such goals as equal oppor-

! tunity.

The conference, which declined to
release the written reports or the
poll data, is seeking to develop a
strategy to win approval of the Civil

i Rights Act of 1991. The organization
lis particularly concerned because
racial issues contributed to President
Bush’s victory in 1988, and the issue
of “quotas” helped produce Repub-
lican victories in the 1990 California
- gubernatorial contest and the North
" Carolina Senate race.

Bush vetoed last year’s civil
rights bill because he said it would
result in quotas, and congressional
Democrats were unable to overturn
it. The administration is ready to
.make a similar argument this year,
and 'Democrats are looking for a
way to defuse what has become a
politically persuasive issue.

Ralph Neas, executive director of
the conference, said, “We want to
particularly stress that the bill is an
inclusive bill, that it is a bill for ra-
cial minorities, it is a bill for wo-
men, it is a bill for persons with dis-
abilities, it is a bill for all working
Americans,”

This strategy, according to the
study, faces some hurdles. There is
a strong receptivity to Bush's ar-
gument that the civil rights legis-
lation will result in quotas.

- o . O P P S g . . .
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“Voters believe that business will
implement this bill as quotas,” Lake
said. “Whenever legislation or pol-
icy distinguishes among groups
[blacks, white, Hispanics, men, wo-
men], business, just to get it done,
will implement quotas.” These find-
ings are especially damaging to ef-
forts to counter the Bush adminis-
tration’s portrayal of pending civil
rights leglslatlon as promoting quo-
tas. “There is no resistance to the
Bush notion about quotas,” one
source said.

Another damaging finding of the
study was that advocates of civil
rights “have lost the advantage,”
Lake said. “It’s a tremendous loss in
terms of moving an agenda forward.”
She based her comments on the stu-
dy for the leadership conference and
on work her firm, Greenberg-Lake,
has done in the past decade.

Lake said the problem facing civil
rights proponents is that such ad-
vocacy is now seen as pressing the
“narrow” concerns of “particular-
ized” groups, rather than promoting
a broad, inclusive policy of opposing
all forms of discrimination.

The study found that many white
voters believe there is pervasive
reverse discrimination in the work-
place and that civil rights leaders
are more interested in special pref-
erences than in equal opportunity,
according to persons involved in the
research.

The study, which included a na-
tional poll and focus groups held in
white working-class and southern
communities, did not find intensi-
fied racism or opposition to funda-
mental principles of equality. In-
stead, it showed strong support for
basic egalitarian principles, includ-
ing equality of opportunity and the
obligation of employers to give ev-
eryone a fair chance.

In addition, the study found
strong opposition to discriminatory
practices based on race, gender,

age or disability, according to Lake -

and Geoff Garin of Garin-Hart Stra-
tegic Research, another Democrat-
ic polling firm.

Garin would not make as strong a |
judgment of the difficulties facing.|
the civil rights movement, but, he |:

said, “at some point the civil rights
community needs to restate its
claim to the idea of a level playing
field, and that means in part being
more forthcoming in saying that
reverse discrimination is unaccep-
table.”

Neas contended that the most
troublesome conclusions voiced by
Lake were not based on the poll

data, but on the focus groups, for §:
which voters averse to civil rights § :
had been purposefully selected, and ¥

on the basis of other work by the
Greenberg-Lake firm, which has
specialized in studying working and
lower-middle-class white voters the
past decade.

Lake said the critical views of the
civil rights movement are held most
strongly by key swing votes in the
electorate—"blue-collar voters,

economically marginal younger vot-

ers, ticket-splitting, swing white
Southern voters”—who in any elec-

tion are critical to the strategies of f=
both parties to “add up enough vot- 4

ers to get to 51 percent.”

“It is a broad-based problem,” she ol

added, with similar, if less intense,
views held by many other white
voters.

Among some of the other find-
mgs from the voter study, accord-
ing to on-the-record interviews and
background information provﬁed
by those familiar with it: 3
m Many white voters see the work
force as a hierarchy,'in which many
hiring and promotion decisions ‘are
based as much, if not more, on race
and gender as on merit and per-
formance.

Civil rights laws are seen by a
substantial number of voters as ¢re-

atmg unfair advantages, setting up |

“rank orders of privilege in the la-
bor market,” one source said. ;
m Public support of egalitarian prin-
ciple is closely tied to a strong, be-
lief that a primary responsxblht{t
elected officials is to support
mainstream goals and values of'the
middle class. 4
Voters want politicians who rep-
resent them to “address the middle
class, those who work hard and:pay
all the taxes,” Lake said.

Focus Groups Ind;cate Middle Class Sees Movement as Too Narrow i
e 39/ ,
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I(A) DISPARATE IMPACT PROVISIONS (Wards Cove Packing Co. v. Atonio, 109 S.Ct. 2115
(1989)) -- Causation and Specificity.

"[W]e note that the plaintiff’s burden in establishing a prima facie case goes
beyond the need to show that there are statistical disparities in the employers’s
work force. The plaintiff must begin by identifying the specific employment
practice that is challenged. . . . Especially in cases where an employer combines
subjective criteria with the use of more rigid standardized rules or tests, the
plaintiff is in our view responsible for isolating and identifying the specific
employment practices that are allegedly responsible for any observed statistical

disparities."
H.R. 1, as
introduced.

Plaintiff required
to identify which
practices
contributed to
disparate impact,
but only if court
finds plaintiff is
able to do so.

D: \DATA\WPSI\CIVILRTS\COMPARE .LS5
Revised: June 10, 1991

H.R. 1; as passed
the House.

Plaintiff required
to identify which
practices
contributed to
disparate impact
unless court
determines
plaintiff, after
discovery, is unable
to do so.

Danforth, S. 1208.

Plaintiff required
to identify particu-
lar employment prac-

tices that result in

a significant
disparate impact.
Note: The 1990
Committee Report
defined "signifi-
cant" disparate
impact as "anything
more than trivial."

In short, a mere
laundry list of all
employment prac-
tices, without
proving the causal
link, arguably would
satisfy the speci-
ficity requirement.

Administration/Dole,
S. 611

Plaintiff required
to identify
employment
practices, and prove
the causal link to
disparate impact.
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I(B) DISPARATE IMPACT PROVISIONS (Wards Cove Packing Co. v. Atonio, 109 S.Ct. 2115

(1989)) -- Burden of Proof (Production and Persuasion)

Once the plaintiff establishes a prima facie case, then "the employer carries the
burden of producing evidence of a business justification for his employment

practice. The burden of

ersuasion, however, remains with the disparate impact

plaintiff. . . . This rule conforms with the usual method for allocating persuasion
and production burdens in the federal courts, see Fed. Rule Evid. 301, and more
specifically, it conforms to the rule in disparate-treatment cases that the
plaintiff bears the burden of disproving an employer'’s assertion that the adverse
employment action or practice was based solely on a legitimate neutral

consideration."
H.R. 1, As
Introduced.

After plaintiff
establishes prima
facie case, then
employer must prove
business necessity.

D: \DATA\WP51\CIVILRTS\COMPARE .LS5
Revised: June 10, 1991

H.R. 1, as passed by
the House.

After plaintiff
establishes prima
facie case, then
employer must prove
business necessity.

Danforth, S. 1208.

After plaintiff
establishes prima
facie case, then
employer must prove
business necessity.

Administration/Dole,
S. 611:

After plaintiff
establishes prima
facie case, if the
employer produces
evidence of a
legitimate business
justification, then
plaintiff must
persuade the court
that there was
disparate impact,
and which particular
practices caused the
disparate impact.
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I(C)

DISPARATE IMPACT PROVISIONS (Wards Cove Packing Co. v. Atonio, 109 S.Ct. 2115
(1989)) ~- Business Justification

In Wards Cove, the Court noted that "[In a] disparate impact case, the dispositive
issue is whether a challenged practice serves, in a significant way, the legitimate
employment goals of the employer. [citations]. The touchstone of this inquiry is a
reasoned review of the employer’s justification for his use of the challenged
practice. A mere insubstantial justification in this regard will not suffice,
because such a low standard of review would permit discrimination to be practiced
through the use of spurious, seemingly neutral employment practices. At the same
time though, there is no requirement that the challenged practice be ’‘essential’ or
’indispensable’ to the employer’s business for it to pass muster; this degree of
scrutiny would be almost impossible for most employers to meet, and would result in
a host of evils we have identified above. [e.g., quotas]."

In Griggs v. Duke Power, the Supreme Court noted that "If an employment practice
which operates to exclude Negroes cannot be shown to be related to job performance,
the practice is prohibited. On the record before us, neither the high school
completion requirement nor the general intelligence test is shown to bear a demon-
strable relationship to successful performance of the job for which it was used."
401 U.S. 424, 432, 91 s.Ct. 849, 853. [. . .] "But Congress directed the thrust of
the Act of the consequences of employment practices, not simply the motivation.

More than that, Congress has placed on the employer the burden of showing that any

given requirement must have a manifest relationship to the employment in guestion."

In New York Transit v. Beazer, the Court noted in a footnote that "Finally, the
District Court noted that those goals are significantly served by -- even if they do
not require -- [the Transit Authority’s] rule as it applied to all methadone users
including those who are seeking employment in non-safety-sensitive positions. . . .
The record thus demonstrated that TA’s rule bears a "manifest relationship to the
employment in question."

(Note: the first quote in Griggs was cited in the White dissent in New York Transit
v. Beazer, 440 U.S. 568, 602.).

Note that the first quote in Griggs seems far too precise to articulate a general
rule; it seems more like an application of a principle to a given fact pattern
(hiring tests), than the formulation of a general rule. The second quote seems more
broadly written, more like a governing principle.

D: \DATA\WP51\CIVILRTS\COMPARE.LS5
Revised: June 10, 1991
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H.R. 1, as
introduced.

The term ’‘required
by business neces-
sity’ means (A) in
the case of employ-
ment practices
involving selection,
. .« . the practice
or group of prac-
tices must bear a
significant rela-
tionship to success-
ful performance of
the ijob; or (B) in
the case of employ-
ment practices that
do not involve
selection, the
practice or group of
practices must bear
a significant
relationship to a
significant business
objective of the
employer.

Parallels, but is
not identical to,
the first definition
of business
necessity in Griggs.

Note: no definition
of what constitutes
"selection."

D:\DATA\WP51\CIVILRTS\COMPARE .LS5
Revised: June 10, 1991

H.R. 1, as passed in
the House.

The term ’'required
by business neces-
sity’ means the
practice or group of
practices must bear
a significant and
manifest relations-
hip to the require-
ments for effective
job performance. .

. + The term
'requirements for
effective job
performance’ may
include, in addition
to effective
performance of the
actual work
activities, factors
which bear on such
performance, such as
attendance,
punctuality, and no
engaging in
misconduct or
insubordination,

i.e., all negative
factors.

Merges parts of both
definitions of
business necessity
in Griggs, and comes
up with a new test.

Danforth, S. 1208.

The term ‘required
by business neces-
sity’ means (1) in
the case of employ-
ment practices
involving selection,
. . . the practice
or group of prac-
tices bears a mani-
fest relationship to
requirements for
effective job per-
formance; or (2) (if
not involving selec-
tion), the practice
. . . bears a mani-
fest relationship to
a legitimate busi-
ness objective of
the employer. The
definition for
‘requirements for
effective job
performance’ also
focuses on actual
work activities.

Merges parts of both
definitions of
business necessity
in Griggs, and comes
up with a new test.

Note: no definition
of what constitutes
"selection").

Administration/Dole,
S. 611.

The term ’justified
by business neces-
sity’ means that the
challenged practice
has a manifest
relationship to the
employment in
question or that the
respondent’s
legitimate
employment goals are
significantly served
by, even if they do
not require the
challenged practice.

Parallels the second
definition of
business necessity
in Griggs, as
interpreted by

fn. 31 in Beazer.

|
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I(D) DISPARATE IMPACT PROVISIONS (Wards Cove Packing Co. v. Atonio, 109 S.Ct. 2115
(1989)) -- Alternative Practices

In Wards Cove, the Court clarified that: "[Even if plaintiffs] cannot persuade the
trier of fact on the question of [employers’] business necessity defense,
[plaintiffs] may still be able to prevail. To do so, [plaintiffs] will have to
persuade the factfinder that ‘other tests or selection devices, without a similarly
undesirable racial effect, would also serve the employer’s legitimate (hiring)
interest(s);’ by so demonstrating, [plaintiffs] would prove that ' (employers were)

using (their) tests merely as a "pretext" for discrimination.’

[citation]. . . . If

[plaintiffs], having established a prima facie case, come forward with alternatives
to [employers’] hiring practices that reduce the racially-disparate impact of
practices currently being used, and [employers] refuse to adopt these alternatives,

such a refusal would belie a claim by [employers] that their incumbent practices are

being employed for non-discriminatory reasons."

This appears intended to set out an evidentiary standard that the existence of less
burdensome alternatives (and refusal by the employer to adopt them) would undercut
the "good faith" requirement implicitly a part of the business necessity defense.

H.R. 1, as
introduced.

Makes the existence
of less burdensome
alternatives
sufficient for the
plaintiff to win a
disparate impact
case, despite
business necessity.

D:\DATA\WP51\CIVILRTS\COMPARE. LS5

Revised: June 10, 1991

H.R. 1, as passed
the House.

Makes the existence
of less burdensome
alternatives
sufficient for the
plaintiff to win a
disparate impact
case, despite
business necessity.

Danforth, S. 1208.

Makes the existence

of less burdensome
alternatives
sufficient for the
plaintiff to win a
disparate impact
case, despite
business necessity.

Administration
S. 611.

Makes the existence
of less burdensome
alternatives
sufficient for the
plaintiff to win a
disparate impact
case, despite
business necessity,
but only if employer
refuses to adopt
them.
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MIXED MOTIVE PROVISIONS (Price Waterhouse v. Hopkins, 109 S.Ct. 1775 (1989)
(Brennen, Marshall, Blackmun, Stevens)).

Price Waterhouse clarified that if plaintiff establishes (both burden of persuasion
and proof) that impermissible consideration was a motivating factor in an employment
decision, then employer must prove that the same decision would have been made
absent that consideration.

Focussing on the interpretation of whether an employment decision was made "because
of" the individual’s sex, 42 U.S.C. 2000e-2(a)(1l), (2), the Court added that: "The
critical inquiry . . . is whether gender was a factor in the employment decision at
the moment it was made. Moreover, since we know that the words 'because of’ do not
mean ’‘solely because of,’ we also know that Title VII meant to condemn even those
decisions based on a mixture of legitimate and illegitimate considerations. . . ."
109 S.Ct. at 1785 (emphasis in original).

"It is difficult for us to imagine that, in the simple words, ’‘because of,’ Congress
meant to obligate a plaintiff to identify the precise causal role played by
legitimate and illegitimate motivations in the employment decision she challenges.
We conclude, instead, that Congress meant to obligate her to prove that the employer
relied upon sex-based consideration in coming to its decisions."

D:\DATA\WP51\CIVILRTS\COMPARE. LS5
Revised: June 10, 1991
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H.R. 1, as
introduced.

The plaintiff must
prove that an
impermissible
consideration was a
"contributing"
factor in the
employment practice.
Cause of action
fails if employer
would have taken the
same action in the
absence of discrimi-
natory employment
practice.

D:\DATA\WP51\CIVILRTS\COMPARE . LS5
Revised: June 10, 1991

H.R. 1, as passed
the House.

The plaintiff must
prove that an
impermissible
consideration was a
'motivating" factor
in the employment
practice. Cause of
action fails if
employer would have
taken the same
action in the
absence of
discriminatory
employment practice

Danforth, S. 1208.

The plaintiff must
prove that an
impermissible
consideration was a
"motivating" factor
in the employment
practice. Cause of
action does not fail
if employer would
have taken the same
action in the
absence of
discriminatory
employment practice.

Declaratory and
injunctive relief,
as well as costs and
attorney’s fees, may
be awarded, but
damages or
reinstatement may
not.

Administration/Dole,
S. 611.

Does not address.




IITI. FINALITY OF JUDGMENTS OR ORDERS (Martin v. Wilks, 109 S.Ct. 2180 (1989), Hansberry
v. Lee, 311 U.S. 32 (1940)).

In Martin v. Wilks, white fire fighters claimed that the City of Birmingham

had discriminated against them by refusing to promote them because of their
race. The City argued that their claim was barred because the City’s
promotion process had been sanctioned in a consent decree between the City and
black firefighters, of which consent decree the white firefighters had been

aware but were parties.

The Court held that the consent decree did not bind

the white firefighters because they were not made party to the decree, and
they were not within a certified class of defendants whose interests were
adequately represented by a named defendant.

Binds only parties and non-parties of a certified class whose interest were
adequately represented by a named party.

H.R. 1, as
introduced.

Binds parties and
non-parties alike,
limited only by due
process
requirements.

D:\DATA\WP51\CIVILRTS\COMPARE. LS5
Revised: June 10, 1991

H.R. 1, as passed
the House.

Binds parties and
non-parties alike,
limited only by due
process
requirements.

Danforth, S. 1209.

Binds parties, as
well as certain non-
parties, depending
on whether the order
or decree was
rendered before or
after the effective
date of the
amendments, e.g.,
persons whose
interests were
adequately
represented by a
party to the
case/degree (even
though there was no
certified class).

Administration/Dole.
S. 611.

Reaffirms Martin v.
Wilks. Binds
parties and non-
parties of a
certified class
whose interests are
adequately
represented by a
named party to the
case/decree.
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IV. MAKING AND PERFORMANCE OF CONTRACTS (Patterson v. McLean Credit Union, 109 S.Ct.

2363 (1989)).

In Patterson, the Court held that Section 1981 only applied to making or enforcing

contracts, not their performance.

Section 1981 does not provide a remedy for

individuals who are subjected to discriminatory performance of their employment

contracts (through racial harassment, for example).

recourse is through use of Title VII.

Thus, the only available

(Note: Section 1981 was a post-Civil War statute to ensure that the slaves had the
right to "make and enforce" contracts to the same extent as did white citizens. It
first was used as an anti-discrimination tool in the mid-1900’s.)

Section 1981 applies only to making or enforcing contracts, not their performance.
Only Blacks are within the scope of Section 1981.

H.R. 1, as
introduced.

Section 1981
modified to apply to
the making,
performance,
modification and
termination of
contracts. Only
Blacks are within
the scope of Section
1981.

D:\DATA\WP51\CIVILRTS\COMPARE.LS5
Revised: June 10, 1991

H.R. 1, as passed
the House.

Section 1981
modified to apply to
the making,
performance,
modification and
termination of
contracts. Only
Blacks are within
the scope of Section
1981.

Danforth, S. 1209.

Section 1981
modified to apply to
the making,
performance,
modification and
termination of
contracts. Only
Blacks are within
the scope of Section
1981.

Administration/Dole,
S. 611.

Section 1981
modified to apply to
the making,
performance,
modification and
termination of
contracts. Only
Blacks are within
the scope of Section
1981.
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V. SENIORITY SYSTEMS AS DISCRIMINATORY EMPLOYMENT PRACTICES (Lorance v. AT&T
Technologies, Inc., 109 S.Ct. 2261 (1989))

In Lorance, female employees challenged a seniority system pursuant to Title VII,

claiming that, although facially nondiscriminatory, it was adopted with an intent to

discriminate against women. The Court held that the claim was barred by Title VII's

requirement that a charge must be filed within 180 days (300 days if the matter can
be referred to a state agency) after the alleged discrimination occurred.

Claims to challenge seniority systems as discriminatory must be filed within 180

days (300 days if the matter can be referred to a state a

discriminatory practice.

H.R. 1, as
introduced.

Establishes multiple
points in time when
an alleged unlawful
employment practice
occurs. Also
provides that a
seniority system can
be challenged up to
2 years after the
plaintiff has
affected adversely
by its provisions.

Dz \DATA\WP51\CIVILRTS\COMPARE .LS5
Revised: June 10, 1991

H.R. 1, as passed by
the House.

Establishes multiple
points in time when
an alleged unlawful
employment practice
occurs. Also
provides that a
seniority system can
be challenged up to
540 days (1-1/z
years) after the
plaintiff has
affected adversely
by its provisions.

Danforth, S. 1209.

Establishes multiple
points in time when
an alleged unlawful
employment practice
occurs. Does not
extend time limits
for filing claims.

gency) after an alleged

Administration/Dole,
S. 611.

Establishes multiple
points in time when
an alleged unlawful
employment practice
occurs. Does not
extend time limits
for filing claims.




VI. LIMITATIONS ON DAMAGES FOR INTENTIONAL DISCRIMINATION.

H.R. 1, as
introduced.

Allows for full
compensatory and
punitive damages, to
be determined by a

jury.

D:\DATA\WP5I\CIVILRTS\COMPARE LS5

Revised: June 10, 1991

H.R. 1, as passed by
the House.

Allows for
compensatory damages
to be determined by
a jury, and punitive
damages capped for
all employers at the
greater of $150,000
or the sum of
compensatory damages
plus equitable
monetary relief.

Danforth, S. 1207.

Authorizes
compensatory damages
(not including back
pay) to be
determined by a
jury, and an
"equitable penalty"
if necessary to
deter future
discriminatory
practices. There
are similar caps for
both types of award:
$150,000 for
companies of 100 or
more employees;
$50,000 for others.
Costs are awarded if
an equitable penalty
is assessed. Also
Creates an "equal
employment
opportunity trust
fund," funded by
assessment of
equitable penalties,
and proceeds to be
for civil rights
enforcement programs
and family violence
protection programs.

Administration/Dole,
S. 611.

Allows $150,000 of
damages in excess of
equitable monetary
relief if the
equities so require,
damages (and
liability if
Constitutional) to
be determined by the
court.
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r g VII. ADDITIONAL REMEDIES FOR HARASSMENT IN THE WORKPLACE -- Declaratory and Injunctive

Relief.
| H.R. 1, as H.R. 1, as passed by
% ! introduced. the House.
|
L Not addressed. Not addressed.

x D:\DATA\WP51\CIVILRTS\COMPARE . LS5
j Revised: June 10, 1991

12

Danforth (S. 1207,
S. 1208, s. 1209).

Not addressed.

Adnministration/Dole,
S. 611.

Creates new Title
VII cause of action
for sexual harass-
ment, including (i)
sexual advances
relating to hiring
or promotion, and
(ii) sexual advances
that create an
intimidating,
hostile or offensive
working environment.
Requires the
plaintiff to utilize
within 90 days
complaint procedures
established by the
employers before a
cause of action will
lie. Also provides
for immediate
injunctive relief
and expedited
hearing of the case.
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VIII. OTHER PROVISIONS ;

R

1. Expert Fees.

H.R. 1, as
introduced.

Authorizes expert
witness fees and
other litigation
expenses without
limitation.
Prohibits the waiver
of attorney’s fees
as a condition to a
consent or
settlement.

D:\DATA\WP51\CIVILRTS\COMPARE.LS5
Revised: June 10, 1991

H.R. 1, as passed by
the House.

Authorizes expert
witnass fees and
other litigation
expenses without
limitation,
including Section
1981 claims.
Prohibits the waiver
of attorney's fees
as a condition tc a
consent or
settlementc.

Not authorized under Titie ViI.

Danforth, §. 1209.

Avthorizes expert
witness fees and
other litigation
a2xpenses without
limitation.

Administration/Dole,
S. 611'

Limits expert
witness fees to $300
per day.
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2. Alternative Means of Dispute Resolution.

H.R. 1, as
introduced.

Clarifies that
amendments do not
affect court-ordered
remedies,
affirmative action
programs or
conciliation
agreements that are
otherwise in
accordance with the
law. Also adds
language that
amendments do not
require or_ encourage
hiring or promotion
quotas.

D:\DATA\WP51\CIVILRTS\COMPARE.LS5
Revised: June 10, 1991

H.R. 1, as passed by
the House.

Clarifies that
amendments do not
limit employers from
establishing job
requirements, or
require, permit or
encourage quotas.
"Quota" is very
narrowly defined as
a fixed number or
percentage of
persons which must
be attained, or
which cannot be
exceeded, regardless
of their qualifica-
tions. Also quietly
codifies an unnamed
string of Supreme
Court cases
regarding affir-
mative action by
providing that the
amendments shall be
construed to approve
the lawfulness of
voluntary or court
ordered affirmative
action that is
consistent with
current Supreme
Court cases.

14

Danforth, S. 1208.

Clarifies that
amendments should
not be construed to
limit employers from
establishing lawful
job requirements,
and also neither (i)
requires or
encourages hiring or
promotion quotas, or
(ii) prevents an
employer from hiring
the most effective
individual for a
job.

Note: the bill does
not state that
employers should be
discouraged from
quotas!

Administration/Dole,
S. 611.

Encourages
alternative means of
dispute resolution.
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3. Employment Ability Tests (Race Norming).

Current statutory law (42 USC Sec. 2000e-2(h)) permits employers to use
ability tests "provided that such test, its administration or action upon the
results is not designed, intended or used to discriminate because of race,
color, religion, sex or national origin."

H.R. 1, as
introduced.

Does not address.

D:\DATA\WP51\CIVILRTS\COMPARE . LS5
Revised: June 10, 1991

H.R. 1, as passed by
the House.

Permits ability
tests that predict
on a nondiscrimina-
tory basis "the
ability of such test
takers to perform
the job with respect
to which such test
is used." Also
prohibits employers
from adjusting
scores of ability
tests.

Taken together,
these provisions
would outlaw all but
job specific tests
for which race
norming would not be
necessary. In
short, the only
tests that would be
valid are the ones
that already have
race norming built
in.

15

Administration/Dole,
S. 611.

Danforth, S. 1208.

Prohibits race Does not address.
norming, unless used
to comply with court

order.




4. Extraterritorial Application.
H.R. 1, as H.R. 1, as passed
introduced. the House.
Does not address. Covers U.S. workers

employed abroad to
the extent not
inconsistent with
local law.

5. Construction.
H.R. 1, as H.R. 1, as passed by
introduced. the House.
Encourages broad Encourages broad
construction. construction.

D: \DATA\WP51\CIVILRTS\COMPARE.LS5
Revised: June 10, 1991

16

Danforth (S. 1207,
S. 1208, S. 1209).

Does not address.

Danforth (S. 1207,
S. 1208, s. 1209).

See Alternative
Means of Dispute
Resolution, above.

Administration/Dole,
S. 611.

Does not address.

Administration/Dole,
S. 611.

Does not address.
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6. Effective Dates.
H.R. 1, as H.R. 1, as passed by
introduced. the House.
Retroactive Retroactive
application. application.

D:\DATA\WP5I\CIVILRTS\COMPARE.LS5
Revised: June 10, 1991

Danforth (S. 1207,
S. 1208, S. 1209).

Not addressed in S.
1207 and S. 1208.
Generally date of
enactment in S.
1209, except for
provisions relating
to finality of
judgments or orders.

Generally silent or
prospective, except
for provisions
relating to finality
of judgments or
orders.

Administration/Dole,
S. 611.

Prospective
application.
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THE WHITE HOUSE
WASHINGTON

DATE: /M /4 /
7 J 17

TO: &17@“/

FROM: FRED MCCLURE/:2 W

Assistant to the President for

Legislative Affairs
2nd Floor, West Wing, x2230
PLEASE:
ﬁ( Read/FYI (3 Prepare response
O Handle KComment and return

[0 Review with me
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THE WHITE HOUSE
WASHINGTON

October 9, 1991

MEMORANDUM TO FRED MCCLURE
FROM: Shawn

SUBJECT: Civil Rights

This is perhaps our best opportunity to strike a civil

rights deal with Danforth on favorable terms. Danforth, and many

of his bill's cosponsors, currently have extremely low opinions

of the civil rights groups, particularly Ralph Neas. Danforth's

aide told me that those groups' performance during the Thomas
nomination will weigh heavy on Danforth's civil rights strategy.

Because Democrats have vested too much credibility in
Danforth on civil rights, he will have enough power to make
appropriate changes on the floor, without the fear of being
renounced. Remember, Democrats have not even introduced their
own bill in the Senate. It is very likely that Southern
Democrats will join Danforth, no matter what he does.

There are different ways to approach Danforth on this. We
may want to work through either Dole, or preferably, Rudman. I
know already that Danforth is sympathetic to improving the
remedies section, and, at this point, may be receptive to a NEW
and creative fix to the business necessity definition.

I know the timing is tough, but Mitchell still intends to
bring up civil rights after the Thomas nomination. This is a
great opportunity to pay back Ralph Neas and Co.
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THE WHITE HOUSE
CORRESPONDENCE TRACKING WORKSHEET

INCOMING

DATE RECEIVED: DECEMBER 09, 1991

NAME OF CORRESPONDENT: THE HONORABLE ELIOT L. ENGEL

SUBJECT: REQUESTS THAT THE PRESIDENT CHANGE THE POLICY
ON SENDING GREETINGS TO COUPLES FOR 50TH

ANNIVERSARY RECOGNITION TO INCLUDE GAY AND
LESBIAN COUPLES IN THIS POLICY

1 4

ID# 292015

HiAolO

ACTION DISPOSITION
ROUTE TO: ACT DATE TYPE C COMPLETED
OFFICE/AGENCY (STAFF NAME) CODE YY/MM/DD RESP D YY/MM/DD
FREDERICK MCCL:{%E// orG 91/12/09 _¥m RAD/ /1% ipJ
REPLRRAIL, NOTE:
COGree

REFERRAL NOTE:

REFERRAL NOTE:

DI LT C sy
R

REFERRAL NOTE:

REFERRAL NOTE:

COMMENTS: REQUESTS THAT THE GREETINGS OFFICE SEND A
CONGRATULATORY LETTER TO GEAN HARWOOD AND
BRUHS NERO ACKNOWLEDGING THEIR 61ST
ANNIVERSARY

ADDITIONAL CORRESPONDENTS:
MAIL USER CODES: (A) (B) (C)

MEDIA:L INDIVIDUAL CODES:

1230
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(ROOM 75,0EOB) EXT=-2590
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LETTER AT ALL TIMES AND SEND COMPLETED RECORD TO RECORDS

MANAGEMENT.
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Dear Congressman Engel:

Your letter requesting a message from President Bush to Gean

Harwood and Bruhs Nero has been forwarded to my office for

response.

Because of the enormous number of requests for Presgfiidential
greetings for weddings, anniversaries, birthdays, and the like,
guidelines have had to be established in order to be fair to all
requestors. In addition, the volume of requests for all
greetings increases each year, severely stretching our limited
resources to be responsive. We must, therefore, maintain the
long-established criteria for anniversaries as 50 years of
traditional marriage. Incidently, you may also be interested to
know that we are only able to fill as many requests for greetings
as we do because these the cards are addressed by our 400

wonderful White House volunteers.

We hope you will appreciate the necessity of anniversary
guideli 3{ nd understand that there is no prejudice involved in
maintaining it -- any more than there is prejudice against
persons celebrating their 75th birthdays (who do not receive a
card) because our guidelines establish 80 years and older as
qualifying for birthday greetings. Certainly, the President

agrees with you that there is no place in our society for

BN
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violence or hatred against homosexuals, and he will continue to

speak out against such bigotry when it occurs.

I am sure Mr. Harwood and Mr. Nero appreciate your efforts in

their behalf. Please convey to them our best wishes.

Sincerely,

SMG
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Dear Mr. Harwood:

As much as we would like to do so, we cannot respond to the many

reques we receive for Presidential greetings. A criteria for

answering such requests was set by the White House many years ago
to reach the \largest segment of our senior population. At that
time couples celebrating fifty or more years of marriage in the
traditional sense) were chosen to be honored.

Although times and attitudes have changed since the policy was
established, we feel anniversaries of traditional marriages still
represent the greatest majority of our citizens. To include the
recognition of long relationships such as the one Misters Harwood

and Nero have shared would be gtting a precedent of policy

changing that would be difficult %o control.

We hope you will understand the necessyity of this decision and
realize there was no prejudice involved Yn its making. As you
know the President is a great proponent of\equal rights and

opposes discrimination in any form.

We are sure Misters Harwood and Nero appreciate your thoughtful

efforts in their behalf. Please convey to them o very best

wishes for continued happiness.

SMG
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December 11, 1991

Dear Congressman Engel:

Thank you for your recent letter requesting a message
from President Bush for Gean Harwood and Bruhs

Nero.

We appreciate being advised of your interest in this
request. Please know that I have directed your letter to
the appropriate White House officials for their review.

Thank you again for your interest in writing.

With best regards,

Sincerely,

Frederick D. McClure
Assistant to the President
for Legislative Affairs

The Honorable Eliot L. Engel
House of Representatives
Washington, D.C. 20515

FDM:TBA:

bee: w/ copy of inc to Shirley Green - for
Appropriate Action
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. ENGEL

1 wistminl, NEW YORK

COMMITTéES
FOREIGN AFFAIRS

SCIENCE, SPACE, Congress of the Anited States

AND TECHNOLOGY

SELECT COMMITTEE ;901152 of Representatihes
Washington, BE 20515

. November 26, 1991

The White House
Greetings Office
Room 39

OEOB

WASHINGTON OFFICE

.1213 LONGWORTH House OFFICE BUILDING

WASHINGTON, DC 20515
{202) 225-2464

DISTRICT OFFICES

3250 WESTCHESTER AVENUE
BRONX, NY 10461
(212) 823-7200

641 YONKERS AVENUE
YONKERS, NY 10704
{914) 376-1600

177 DREISER Loop, Room 3
BRONX, NY 10475
(212) 320-2314

Washington, D.C. 20500
Dear Mr. President:

It has recently reached my attention that GLAAD, (the
Gay and Lesbian Alliance Against Defamation, Inc.) has sent
several letters to you, asking you to acknowledge the 61st
anniversary of Gean Harwood and Bruhs Nero of New York City.

I am aware that your Greetings Office, upon request,
sends all married couples an anniversary letter in
recognition of 50 or more years of marriage. I am urging you
to include gay and lesbian couples in this policy.

By recognizing long-term relationships of gays and
lesbians in the same way heterosexual marriages are honored,
you would be setting an important example for the American
people. Currently, violence against homosexuals is
dramatically on the rise throughout America. It is essential
that the Presidency set the national tone, illustrating that
any form of discrimination against homosexuals will not be
tolerated.

I ask that you change your current policy and send a
congratulatory letter to Mr. Harwood and Mr. Bruhs. Sixty-
one years of love and commitment is a great achievement that
deserves to be commended.

Sincerely,
Eliot L. Engel
Member of Congress
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* GAY & LESBIAN ALLIANCE AGAINST DEFAMATION, INC.

e/¢ [an

Diane Moore

The White House
Greetings Office Room 39
washington D.C. 20500

Dear Ms. Moore,

Please find enclosed a copy of a letter sent ori May 31, 1991 to your office, requesting —
a Presidential anniversary letter to Gean Harwood and Bruhs Mero. Mr. Harwood and Mr.
Mero did not receive any type of reply. Wg7are well aware that Mr. Harwood and Mr. Mero
are not considered a traditionally marpiéd couple but, as we're sure you are aware, they
may not legally marry though they e loved and lived with each other for sixty-one
years. Mr. Harwood and Mr. Mero pave experienced discrimination many times over the
years. A letter from President Bush would mean a great deal to these courageous men.
We believe their relationship’deserves a simple acknowledgement. Thank you for your
consideration, and If ook fgrward to your reply.

)
/ Sincerely, m

Craig Harwood

Vice Chair

Visibility Action Committee
GLAAD/NY

CC Barbara Bush

GLAAD 80 Varick Street, Suite 3E ]Ne_w York, NY 10013 (212) 966-1700

b
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GAY & LESBIAN ALLIANCE AGAINST DEFAMATION, INC.

May 31, 1991

The White House
Greeting Office

Room 39

OEOB

Washington, D.C. 20500

Dear Mr. President:

On June 24, 1991 Gean Harwood and Bruhs Nero will celebrate their 615t anniversary as partners
in a loving, monogomous relationship. Although their relationship is not considered a “marriage”
in the traditional sense of the word, Gean and Bruhs have undergone the same pains and joys that
other “marriages” have endured.

President Bush, I am sure that as a fair and conscientious man you will find the sensitivity to
acknowledge this couple for their 61st anniversary as you have acknowledged other Americans

who have been together for 50 years or more. A letter from you will mean a great deal to both
Gean and Bruhs. Their mailing address is 205 3td Avenue, New York, N.Y. 10003.

If you have any questions please feel free to contact me. Ilook forward to receiving a favorable
reply. Thank you

Sincerely,

oy Yo

Craig Harwood, Vice Chair
Visibility Committee/GLAAD

CH/teb

cc: Barbara Bush

GLAAD 80 Varick Street. Suite 3E  New York. NY 10013 (212) 966-1700
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ID# 292015

THE WHITE HOUSE
CORRESPONDENCE TRACKING WORKSHEET k} A

INCOMING A Ui [:)
DATE RECEIVED: DECEMBER 09, 1991
NAME OF CORRESPONDENT: THE HONORABLE ELIOT L. ENGEL
SUBJECT: REQUESTS THAT THE PRESIDENT CHANGE THE POLICY
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December 11, 1991

Dear Congressman Engel:

Thank you for your recent letter requesting a message
from President Bush for Gean Harwood and Bruhs
Nero.

We appreciate being advised of your interest in this
request. Please know that I have directed your letter to
the appropriate White House officials for their review.
Thank you again for your interest in writing.

With best regards,

Sincerely,

Frederick D. McClure
Assistant to the President
for Legislative Affairs

The Honorable Eliot L. Engel
House of Representatives
Washington, D.C. 20515

FDM:TBA:

bee:  w/ copy of inc to Shirley Green - for
Appropriate Action
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Congress of the Wnited States

Houge of Vepresentatives
Washington, BE 20515

November 26,

The White House

Greetings Office

Room 39
OEOB

Washington, D.C. 20500

Dear Mr.

President:

1991

L IS

WASHINGTON OFFICE

1213 Lonewbmn‘House OFFICE BUILDING
WASHINGTON, DC 20515
(202) 225-2464

DISTRICT OFFICES

3250 WESTCHESTER AVENUE
Bronx, NY 10461
(212) 823-7200

641 YONKERS AVENUE
Yonkers, NY 10704
(914) 376-1600

177 DReiser Loop, Room 3
BrRoNnx, NY 10475
(212) 320-2314

It has recently reached my attention that GLAAD, (the

Gay and Lesbian Alliance Against Defamation, Inc.) has sent
several letters to you, asking you to acknowledge the 61st
anniversary of Gean Harwood and Bruhs Nero of New York City.

I am aware that your Greetings Office, upon request,
sends all married couples an anniversary letter in
recognition of 50 or more years of marriage.
to include gay and lesbian couples in this policy.

I am urging you

By recognizing long-term relationships of gays and

lesbians in the same way heterosexual marriages are honored,
you would be setting an important example for the American

people.
dramatically on the rise throughout America.
that the Presidency set the national tone,

Currently, violence against homosexuals is
It is essential
illustrating that

any form of discrimination against homosexuals will not be

tolerated.

I ask that you change your current policy and send a
congratulatory letter to Mr. Harwood and Mr.

Sixty-

one years of love and commitment is a great achievement that
deserves to be commended.

Sincerely,
Eliot L. Engel
Member of Congress
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; THE WHITE HOUSE
f WASHINGTON
|

December 19, 1991

Dear Mr. Wood:

On behalf of the Counsel to the President, thank you for your j
thoughtful letter of December 2. 1

Limitations on the jurisdiction of the office will prevent us
from assisting you in the way you requested, but I wanted to
acknowledge your letter and wish you well.

Thank you again for writing.
Yours truly,

Nelson Lund
Associate Counsel to the President )

Mr. Thomas E. Wood l
1717-A Addison Street
Berkeley, California 94703 ’
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THOMAS E. WOOD
1717-A ADDISON STREET
BERKELEY, CALIFORNIA 94703

415/548-4619

December 2, 1991

C. Boyden Gray
White House Counsel
The White House
Washington DC 20500

Re: California-based proposal to counteract reverse discrimination effects of the Civil
Rights Act of 1991 through the State’s initiative process

Dear Mr. Gray:

I have been prompted to write to you by the attention you have recently received in
the news media for your uncompromising stand against the reverse discrimination bias that
has been written into the Civil Rights Act of 1991. I fully support your anti-reverse-
discrimination position, and admire the energy and courage with which you have represented

it.

Since you have been on the front lines on this issue in Washington for over two years
now, and on the right side of it, you may be in a unique position to assist a project which is
being designed here in California to fight reverse discrimination through the political process
at the state level. This you could do by providing us with references to legal scholars or
experts who might be willing to provide this project with some needed legal advice.

Glynn Custred and I, who are members of the California Association of Scholars, )
have had the idea (independently, as it turns out) of putting a proposition on the next state
ballot that will prohibit all hiring, promotions and admissions policies in California that are P ;
made on the basis of an individual’s race, color, religion, sex, or national origin. Our E |
proposal would permit special recruitment programs for increasing the representation of b :
qualified women and minorities in the employer’s applicant pool (i.e., “spreading-the-net- ;
widely” programs), but once the pool of qualified applicants has been obtained fairly in this
way, no race- and/or gender-based preferential treatment of candidates would be allowed in L
the actual selection of candidates, for any reason. : o )

The main thing that Glynn and I need at this point is to have a legal expert in the
field of affirmative action and employment law write the proposition for us. With this in v C
hand, we would then proceed to contact wealthy individuals who might be willing to finance '
the signature-raising campaign. (We know of at least one group of very wealthy individuals ‘ o
that would be an obvious target.) We have been told that we could hire any of a number of { :
well-established businesses in the state that have turned signature-raising campaigns for \ } }
initiatives into a well-honed art, and that the signature-raising campaign would cost anywhere ‘ : Py
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from $200K to $300K. Unless Glynn and I are very greatly mistaken, once the proposition
gets on the ballot, the money and support will roll in, and the proposition will win by a
landslide.

Provided that we have enough time to do so, we would also like to arrange to have
the proposition placed on the ballot by a coalition of organizations, including (if possible) at
least one Jewish, one conservative Hispanic-Chicano, one Asian-American, one anti-
affirmative action African-American, and one non-feminist women’s organization. We are
also hoping that the California Association of Scholars will endorse the initiative, and that a
non-affiliated group of scholars drawn from its membership can be formed to work actively
on its behalf in the institutions of higher education in the state. To that end, we have begun
to contact members of the CAS who live in the Bay Area about our proposal.

Any potential financial contributor to either the signature-raising campaign or the
actual campaign itself would have to be satisfied that the proposition had been drawn up
properly, and in a way that would not invite legal challenges. Here, I think, California state
employment law would be largely a non-issue, since the proposition could easily be written
to over-ride any existing California law or statute that might be in conflict with it. What
would be trickier, perhaps, is to write the initiative in a strong enough way to accomplish
our objectives, but without making the initiative vulnerable to legal challenges on the basis of

federal law.

The main legal task, probably, would be to reduce the chances of conflict with the
recently passed Civil Rights Act of 1991 (CRA91). This Act, at least as I read it, produces
a very strong bias in favor of preferential employment practices by 1) placing the burden of
proof on the employer to justify its employment policies if the plaintiff can show a disparate
impact, while 2) making it permissible (!!) for an employer to reverse discriminate against
members of “over-represented” groups in the population (i.e., high-achieving groups like
Asian-Americans, Jews and white males generally) through blatantly preferential hiring and
promotions programs. Presenting an employer with this kind of legal climate clearly creates
a strong bias in favor of hiring, promotions and admissions policies that are based on an
individual’s race, color, religion, sex, or national origin—through fear of litigation, if
nothing else.

Our proposal can best be viewed, I think, as an attempt to counteract the reverse
discrimination bias that has been built into CRA91 by foreclosing preferential employment
and admissions policies as one of the employer’s options. From a purely legal point of view,
it should be possible for a state initiative to do this, since, so far as I know, Congressional
law and federal court decisions have only addressed the issue of whether preferential
programs are permissible. No legislation or court decision, so far as I know, has ever
declared it mandatory (at least for an employer who is not guilty of first-order, intentional
discrimination) to use preferential employment practices. This is the window of opportunity
that our proposal is intended to exploit: for if preferential programs are not mandatory, then
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it should lie within the power of voters to prohibit the use of race- and sex-based
preferences, at least in their own states.

It must be conceded, however, that our proposition would be entangled in CRA91 to
the extent that, if our initiative passed, an employer in the state would then be subject to two
different laws (i.e., state and federal) which, while not in actual conflict, would have rather
different intents. Great care would have to be taken, therefore, to allay concerns that
employers in the state might have that our proposition would place them in an intolerable
position—i.e., that it would subject them to anti-preferential lawsuits by Innocent White Male
and Innocent Asian-American victims on the basis of the California law on the one hand, and
disparate impact suits on the basis of CRA91 on the other.

I am a philosopher by trade rather than a legal scholar, so I cannot see my way
through all of these issues, but it seems to me that we ought to be able to find a wording for
the initiative that avoids this problem, or at least reduces it to manageable proportions. One
way in which we might accomplish this, I think, is by applying the “job related for the
position in question and consistent with business necessity” clause in CRA91 with a
vengeance, and against the advocates of reverse discrimination.

I for one have no objection to this particular feature of CRA91; what I do find
pernicious about it is that it has been conjoined in CRA91 with the implied permission to
reverse discriminate. It also seems to me that its probable baleful effects will arise from an
employer’s uncertainties about what will be allowed to count as “job-related and business
necessity” criteria, rather than the requirement per se. If I am right about this, then one of
the things that we would need to do in our initiative is to spell out with sufficient clarity
what our own permissible job- and business necessity-related criteria are, so that it would be
perfectly clear that an employer using those criteria would not be under any significant risk
of legal action on the part of the advocates of reverse discrimination. In other words: put the
burden of proof (at least in the state law) on the reverse discrimination activists, rather than
the employer. whenever the employer is using the criteria that are spelled out in the

initiative.

It seems to me that it should be possible to reach a viable legal definition for such
criteria, for criteria with good predictive power are already in place and widely used (e.g.,
ability tests as used in Civil Service and industrial employment; SAT scores for college
students; and the prevailing standards for faculty hiring and promotion like peer review,
publications record, distinction of the institution awarding the Ph.D. etc. in institutions of
higher education). It should be possible, therefore, at least in California, to establish that all
such criteria are presumptively valid, for it seems scarcely conceivable that the Rehnquist
court (or even a very different Supreme Court, for that matter) would declare that the burden
of proof lies with the employer on this point. Of course, the proponents of reverse
discrimination have not shrunk from questioning even these widely-recognized and well-
established criteria, at least whenever it has suited their purpose to do so; but it seems to me
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that it should be possible to exempt the individual employer from legal action connected with
them. If so, then any challenges to such criteria would have to take the form of of
legislative lobbying and legislative action (where, I think, the advocates of reverse
discrimination would be very likely to lose).

In any case, I mention this legal (or legal-cum-economic) aspect of our proposal as
only one example. The more general point is that all such possible problems and questions
would have to be brain-stormed and anticipated in advance, and taken into account when our
proposition is actually drafted. For this purpose, we need to have a very qualified and
highly credible legal scholar or legal expert draw up the proposition for us. Since it is
federal law, rather than California state law, that is the real issue, Glynn and I are hoping
that you will be able to provide us with some references to a legal scholar in a university, a
conservatively oriented public-interest law firm, or even a highly qualified individual attorney
who might be interested in working on our project on a pro bono basis. With a credible
proposition in hand, we could then set about contacting wealthy Californians who, we think,
could easily be persuaded to fight reverse discrimination with their pocketbooks.

Since we are hoping to get our initiative on the next state ballot, time is now of the
essence. If you have any ideas that might be of assistance to us in our project, please let us

know at your earliest convenience.
en M

Sincergly,

c: Glynn Custred

[
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U.S, EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, DC 20507

0CT 30 j99

Office of
the Chairman

The Honorable John C. Danforth
United States Senate

249 Russell Senate Building
Washington, D.C. 20510

Dear Jack:

For the reasons explained below, an amendment is needed to the
portion of Section 5 of £.1745 identified as §1977A(b) (3)(A). Aas
you know, 8ection 5 provides that a Title VII complainant is
entitled to compensatory and punitive damages against a respondent
who intentionally engaged in an unlawful employment practice. The
limitations on damages provision, subsection (b)(3), places a cap
on the amount of punitive and speculative compensatory damages that
can be awarded against respondents. That cap is based on
Respondent®s size with the smallest respondents, of course, heing
subject to the least damages. The group subject to the smallest
($50,000) cap is defined, in subsection (b)(3)(A), as respondents
who have Y16 = 100 employees." This definition appeare to contain
a technical error.

Title VII applies, to employers who have fjifteen or more
employees for each working day in each of twenty or more calendar
weeke in the current or preceding calendar year. While Title VII
applies to employers whe have exactly fifteen employees, the new
Bill's limitations on damages provision does not apply to them.
Thus, the bill appears to say that employers of exactly 15
employees are subject to unlimited damages.

Similarly, Title VII also applies to employment agencies and
to labeor organizations. Those entities are covered by Title VII
without respect to their own size if, for example, they deal with
Title VII covered employers. Thusg, under the current bill, very
small employment agencies and labor organizations, like employers
of fifteen employees, appear to be subject to unlimited damages.
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10-38-1991

17:54 EEDC OCLA 282 663 4912 P.O@3

The Honorable John €., Danforth

Page Two

Accordingly, we recommend that subsection (A) be amended to
provide that:

¢c: The
The
The
The
The
The
The

in the case of a respondent who has 100 or
fewer employees in each of 20 or more calendar
weeks in the current or preceding calendar
year, $50,000.

Sincerely,

VIR

Evan J. Kemp, Jr.
Chairman

Honorable William FP. Barr
Honorable Robert J. Dole
Honorable John R. Dunne
Honorable C. Boyden Gray
Honorable Nelsgon Lund
Honorable Gecrge J. Mitchell
Honorable John Sununu
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THE WHITE HOUSE

WASHINGTON

DRAFT

Why the Latest Democratic "Compromise" Version of H.R. 1

Situation

A 2] year old Hispanic woman
applies to be a fire fighter. Because
of a court approved quota system
created when she was a child, the
job goes to someone with a much
lower score on the exam. She
wants to challenge the quota scheme
in court. Can she do it?

She goes to court and her case is
thrown out. Other civil rights
plaintiffs must pay their own
lawyers, but not their opponents'.
Is she treated the same?

A lawyer wants to hire law students
as interns because she chooses new
lawyers based on their performance
as interns. Can she do this?

A black-owned business, located in a
white suburb where there is
prejudice against working for blacks,
hires mostly by word-of-mouth in a
nearby city. EEOC sues. Who must
prove what caused the disparity?

The American Cancer Society
refuses to hire smokers. Can this
mect the "business necessity” test?

A factory is located near a bus stop
for a line that goes to a mainly
white area but not to any black
neighborhoods. The factory has six
criteria for new hires:

1. High School Degree.

2. Must be 18.

3. No drug use.

4. A written test.

S. Interview.

6. References.
At the end of the hiring process,
the factory has "bad numbers."

The lawyer wants to hire only law
students as interns, the black
businessman wants the best workers
he can find, the Cancer Society
wants to avoid smokers, and the
factory owner wants to keep its six
criteria. But each is determined to

avmiAd Taurenite w2

Is Still a Quota Bill

H.R. 1 "Compromise"

NO

NO. SHE MUST PAY
ALL LAWYERS.

NO

EMPLOYER

NO

COURT FINDS HIGH
SCHOOL DEGREE
NOT REQUIRED BY
"BUSINESS
NECESSITY."
EMPLOYER GUILTY.

QUOTAS

H.R. 1375
President's Bill

YES. SHE PAYS
ONLY HER LAWYER.

EEOC

YES

PLAINTIFF MUST
IDENTIFY WHICH OF
THE SIX PRACTICES,
IF ANY, CAUSED
"BAD NUMBERS."

HIRE ON MERIT




WHY THE DEFINITION OF "BUSINESS NE

Situation

A trucking company
promotes from within.
Dock workers (the pool for
future drivers) are not
allowed to have drunk
driving convictions.

A struggling company must
close one of two plants. It
closes the older one (80%
female employees), not the
newer one (50% females).

The new president of a
small college decides to
require all new faculty
members to have Ph.D's.

To reduce insurance costs,
a mining company refuses
to hire smokers.

At the mayor's request, a
fast food chain rejects
dropouts below age 18 for
jobs during school hours.

An employer routinely
rejects any applicant if she
finds out they lied on their
application.

None of these employers is
biased against women or
minorities. They want to
keep their policies without
being sued. How?

THE WHITE HOUSE
WASHINGTON

"New" HR. 1 -
"substantial and
manifest relationship to
requirements for
effective job
performance”

NO DEFENSE

NO DEFENSE

NO DEFENSE

NO DEFENSE

NO DEFENSE

NO DEFENSE

USE QUOTAS

g&#Y'FJATTERS

President's bill - "manifest
relationship to the employment
in question" (Griggs) or
"legitimate employment goals
are significantly served by,
even if they do not require,"
the policy (Beazer)

DEFENSIBLE POLICY

DEFENSIBLE POLICY

DEFENSIBLE POLICY

DEFENSIBLE POLICY

DEFENSIBLE POLICY

DEFENSIBLE POLICY

TREAT EVERYONE
THE SAME
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THE WHITE HOUSE
WASHINGTON DRAFT
THE PRESIDENTS CIVIL RIGHTS BILL

The President's bill -- H.R. 1375 -- includes all the worthwhile
measures supported by a bipartisan consensus:

o Overturns the Patterson and Lorance decisions.

o Overturns the Wards Cove decision by shifting the burden of
proof to the employer in defending "business necessity."

o Creates new monetary remedies under Title VIl with
meaningful caps.

o Authorizes expert witness fees in civil rights cases.

(o) Extends the statute of limitations and authorizes the award of
interest against the U.S. Government.

The President's bill will avoid creating new pressures on employers
to engage in "race norming."

Only the President's bill uses the exact language from the holding
in Griggs in defining "business necessity" -- "manifest relationship to
the employment in question."

Only the President's bill includes the exact "business necessity"
language from the 1979 Beazer opinion, which was accepted in the
Wards Cove dissent (written by the author of Beazer).

Any deviation from the exact language of the Supreme Court's pre-
Wards Cove holdings will inevitably raise the risks for employers
who do not have the "right' numbers. Years of litigation will be
needed to sort out the meaning of the new definition, and

employers who cannot endure that litigation will have to use quotas.

Only the President's bill will permit the President's educational
reform initiative to go forward unimpeded (see attached op-ed by
Dr. Chester Finn).

Only the President's bill preserves the right of victims of illegal
quotas to have their day in court and be treated like other civil
rights plaintiffs.

Only the President's bill will avoid a new litigation explosion and
new attorneys fees -- a lawyers' bonanza.
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,4 MEMORANDUM FOR C. BOYDEN GRAY

|

{‘ FROM: NELSON LUND

f SUBJECT: civil Rights

| Attached, as we discussed, are drafts of the three one-pagers

Gov. Sununu asked for at last week's meeting.
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Education Reform vs.

By Chester E. Finn Jr.

WASHINGTON

he Achilles’ heel of

education renewal s

the lack of real-world

incentives for young

Americans (0 excel in

school. Creating such

Incentives without triggering charges
of discrimination is harder still.

Sure, it’s important to get a diplo-

mA. But among those who complete

high school, it matters littie which

courses they take, how hard they
study or what grades they earn.

The reason, said the Commission

on the Skills of the American Work-

force in its 1090 report, is that em-
ployers have come to see the diploma

as more a clue to character than to.

learning. *“They realized long ago,”
the commission tartly notes, ““that it

is possible to graduate from high.

school in this country and still be
functionally {lliterate.”
An ever growing proportion of high

Chester E. Finn Jr., professor of edu-
cation at Vanderbilt University, (s
author of “We Must Take Charge:
Our Schools and Our Future.” He was
an Assistant Secretary of Education
during the Reagan Administration.

Tough tests will aid
mineority students.

school graduates now heads for col-
lege rather than the workplace. But
not more than 50 U.S. campuses re-
ject more applicants than they admit.
Most of our 3,400 degree-offering in-
stitutions welcome anyone with a
heartbeat and a checkbook — and the
latter may be waived if you qualify
for financial ald.

Open access (0 higher education is
A& prized feature of American soclety.
But what message does it send to the
11th grader deciding whether to stay
home on Tuesday night to revise his
chemistry lab report or go out and
party with his friends?

President Bush's new education
strategy, introduced last month,
would change all this. The plan, devel-
oped by Secretary of Education La-
mar Alexander and a group of advis-
ers (myself included), proposes to set
woridclass standards in English,
math, science, history and geogra-
phy, and to accompany these with
new national testd that colleges and

Civil Rights Agendas

employers will use in their admis-
sions and hiring decisions.

When that day dawns, young people
will have incentives to study. Admis-
sions and personnel offices will con-
fer real rewards on those who attain
the new, higher standards in school

‘and will levy unwelcome conse-

quences on those who don’t. In re-
sponse, millions of students will alter
their behavior. Americans, regard-
less of background, will take learning
seriously because it will make a prac-
tical difference in their lives.

What happens in the meantime,
however, if those new standards and
tests yleld results that differ by gen-
der, race or ethnic group? Will any
college or employer dare to use them?

Federal law already makes it diffi-
cult for employers (o require any
educational credentials or test scores
that have a ‘“disparate impact.”
Pending civil rights legislation would
make this harder still. The Demo-
crats’ bill requires employers (o
prove that tests bear a “significant
relationship to successful perform-
ance of the job.” Even the Adminis-
tration’s milder version expects any
education credentials to show a
“manifest relationship’’ to the job.

How many personnel directors will
be able to convince a Federal enforc-
er or judge thal a young person’s
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command of science and geography
is germane to the work of a forklift
operator or receptionist? Yet so long
as employers are inhibited from ex-
amining a candidate’s test scares,
“rational’’ students will see no payoff
for buckling down to learn such sub-
jects. High marks won't matter.
Colleges could easily justify stiffer
academic prerequisites. But few
campuses can afford to be persaick-
ety in their admissions decisions —
and virtually all are determinedRo
enroll more minority students at any
cost. Never mind that the scaring
dropout rate among minority college
students is a sign of the weak educa-
tional foundation that reformers -
to strengthen. ‘

A thoroughly revamped educa
system would help end this paralysis,
Each year we would have millions
more young Americans schooled fep,
world standards as proved by lesy
results that are indistinguishable, by,
race, gender or ethnicity. )

Today, however, we face a Catch.32
situation in which few students gre,
apt to change thelr stuwiy habits be-’
cause nelther employen. nor colleges’
reward academic achtevement.
President ia urging them te do se: Y8
any that respond may be accused.ofi
discriminating. Is that any way (o

reach our national education goals? (R
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