
Calendar No. 149
89Tl CONGRESS SENATE I REPORT

qt e88ion No. 162

VOTING RIGHTS LEGISLATION

APRIL 9 (legislative day, APRIL 8), 1965.-Ordered to be printed

Mr. EASTLAND, from the Committee on the Judiciary, submitted the
following

REPORT

[To accompany S. 1564]

The Committee on the Judiciary to which was referred the bill
(S. 1564) to enforce the 15th amendment of the Constitution of the
11nited States, having considered the same, reports the bill in con-
formity with instruction of the Senate, with amendments in the nature
of a substitute, and without recommendation.

STATEMENT

By order of the Senate, agreed to March 18, 1965 S 1564, to enforce
the 15th amendment to the Constitution of the United States, was
referred to the Committee on the Judiciary, with instructions to report
it back to the Senate not later than April 9, 1965.

The committee conducted public hearings on March 23, 24, 25, 29,
30, and 31, and April 1, 2, and 5, 1965.

The committee met in executive session on April 6, 7, 8, and 9, 1965,
considering the bill.

The committee considered numerous amendments. The amend-
ments agreed to by the committee are set forth in the bill as reported
to the Senate.
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Mr. EASTLAND (for himself, Mr. MCCLELLAN, and Mr. ERvIN), from
the Committee on the Judiciary, submitted the following

INDIVIDUAL VIEWS

[To accompany S. 1564, to enforce the 15th amendment of the Constitution of
the United States]

We the undersigned, adopt the following statements of the Honor-
able Charles J. Bloch and the Honorable Thomas H. Watkins as our
individual views on S. 1564.

JAMES 0. EASTLAND.
JOHN L. MCCLELLAN.
SAM J. ERVIN, Jr.
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MEMORANDUM FOR DISCUSSION OF S. 1564 (H.R. 6400)
BEFORE JUDICIARY COMMITTEE OF THE U.S. SENATE,
MARCH 29, 1965

Mr. Chairman, Senators, since 1957 I have had the honor and
privilege of appearing several times before the Judiciary Committee
on subjects kindred to that of this bill.

During those years the personnel of the committee has changed
considerably. TliereforeaWLmay n"C amiss for me to tell the com-
mittee that I was admitted to the bar in Miteon, Ga., in 1914. I have
practiced law there consecutively since. Thefirm of which I am
now senior mjiiber is a direct successor to that with which I com-
menced "re ding law" 52 years ago. During those years, I have held
every offic in the Georgia Bar Association, including the presidency.
I have been chairman of the Judicial Council of Georgia, and am now
chairman of the Rules Committee of tho.Supre'me Court'!f Georgia.
At ond time I wag chairm0p- of. the American Bar Aspociation'sCommittee on Judicial S4tn, Tenure, and Compensation, and

at other times a member 4Ri_ 6mmittees of Jurisprudence and Law
Reform, and on. the Fedgia Judiciary.

Ifi a men'bef'of thd Ainehn College of Trial Lawyei, and of
the American Bar Founuatift; :

I tell you this person41 history ao that those of you who are per-
sonaly strangers to me yill knrat I would not without serious
todaylexpress. -

Ovei the years, I have had the opportunity to study academically
the subct matter of these bills' havo also had the opportunity of
trying ca es involving a great many of the principles here involved.

When t e Congress enacted .h civil rights biof 1957, I was of
counsel for those who attacked it as unconstitutional. The District
Court for 1he 6'.Middle District of Georgia (Judge T. Hoyt Davis)
declared it unconbtutional (172 F. Supp. ,52. The Government
appealed directly. The-tase was arg before the Supreme Court
by Attorney General RogersaTd-Mh. That case, S, nomine United
States v. Raines (362 U.S. 17) was mentioned by Attorney General
Katzenbach in his appearance before the House committee on March
18, 1965. The Supreme Court of the United States reversed Judge
Davis as to the vital point there at issue, to wit: the proper applica-
tion of Unitid States v. Reese (92 U.S. 214). The Court refused to
follow Judge Davis' construction of the Reese case.
• It is noteworthy that last June in the Aptheker case (84 S. Ct.
1661(20)) (37 U.S. - ) a majority of the Court speaking through Mr.
Justice Goldberg held that in appraising a statute's inhibitory effect
upon personal liberties the court can take into account possible appli-
cations of the statute in other factual contexts beside the ones at issue
in the cases at bar. Therefore, a section of the Subversive Activities
Control Act making it a felony for a member of a Communist or-
ganization to apply for, use, or attempt to use, a passport is uncon-
stitutional on its face.
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I also had the honor and privilege of representing the chairman of
the Democratic Committee of Georgia John Sammons Bell, now a
judge of the Georgia Court of Appeais, the last time Georgia was
successful before the Supreme Court of the United States in resisting
an attack on her nominating system known as the county unit system
(Hartsfietd v. Sioan, 357 U.S. 916).

Then, questions of that nature were still considered to be political
questions. The Court had not entered the political thicket.

I am here to express my opinion for what it may be worth to you on
the validity, as a matter of law, of the bill before you. I shall en-
deavor to support that opinion by established principles of constitu;
tional law-which we are told, should be the "law of the land."

Were I a judge, I would attempt to approach the questions involved
bearing in mind the views expressed by the late Justice Frankfurter
in West Virginia State Board of Education v. Barnette (319 U.S. 646-
647):

One who belongs to the most vilified and persecuted minor-
ity in history is not likely to be insensible to the freedoms
guaranteed by our Constitution. Were my purely personal
attitude relevant I should wholeheartedly associate myself
with the general libertarian views in the Court's opinion,
representing as they do the thought and action of a life time.
But as judges we are neither Jew nor Gentile, neither
Catholic nor agnostic. We owe, equal attachment to the
Constitution and are equally bound by our judicial obliga-
tions whether we derive our citizenship from the earliest -or
the latest immigrants to these shores. As a member of this
Court I am not justified in writing my private notions of
policy into the Constitution, no matter how deeply I may
cherish them or how mischievous I may deem their disregard.

It occurs to me that you and I must approach the problem from
the standpoint. You, as Senators; I, as a lawyer, took substantially
the same oath.

As a member of the same faith as the late Justice I have this personal
interest, too. Over the years, I have struggled against stretching and
distortions of our Constitution. I sincerely believe that the only hope
any American, certainly any minority, has for survival is in strict
construction of and obedience to our written Constitution. If, today,
those in power can stretch and distort the Constitution favorably to
a minority, tomorrow, another and adverse group, risen to power, can
stretch and distort it to destroy that minority.

So, isn't the first basic problem for us to decide whether or not in
all respects this bill squares with the 15th amendment?

That amendment is:
1. The right of the citizens of the United States to vote

shall not be denied or itbridged by the United States or by any
State on account of race, color, or previous condition of
servitude.

2. The Congress shall have power to enforce this article by
appropriate legislation.

The sole power given to Congress by that amendment, the only
appropriate legislation which can be enacted pursuant to it, is to
prevent the United States or any State from denying certain people
the right to vote on account of their race or color.
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That amendment does not confer the right upon Congress to confer
upon any one the right to vote.

The 15th amendment was declared ratified March 30, 1870; the
14th had been declared ratified July 28, 1868. The 14th contained
a provision;

No state shall make or enforce any law' which shall
abridge the privileges or 'immunities of citizens of the
United' States

A th at time, the constitution of the State of Missouri provided.
"1Evexy ma citien of the United States shall be entitled to vote."$

On October, 15, 1872, Mrs. Virginia Minor, a native born, free,
white citizenof the United States and of Missouri, over the age of 21,
wishing to vote for presidential electors, sought to register to vote.
BQing denie4 that privilege, she brought legal action contending that
the Missouri laws confining the right of suffrage to men were voi4
The argument was that as Mrs Minor was a citizen, she had the right
of suffrage as one of the privileges and immunities of citizenship, which
the State could not abridge.

In deciding against Mrs. Minor the Court held that all citizens ar6
not necessarily voters- the United States has no voters in. the States
of its own creation; the elective officers of the United States are all
elected directly or indirectly by State voters; the Members of the
House of Representatives are chosen by the people of the States, and
the electors in each State must have the qualifications requisite for
electors" of the most numerous branch of the State legislature. (Con-
stitution, art. I, sec 2.)
Minor v. Happeraett (88 U.S. (21 Wallace) 162,,170-171)

Then; as now, no citizen regardless of sex or color has any right under
the Constitution of the United States to vote for electors who, ii turn,
elect" the President and Vice President. Each State, under the
Constitution (art. II, sec. 2) must' appoiW those electors in, such
manner as the legislature thereof ma drect. (Ibid., p. 171.)

Onpage 171, the Court, speaking through Mr. Chief Justice Waite,
used this cogent language:

It is clear therefore, we think that the Constitution has:
not added the right of suffrage to the privileges and im-,
munities as they existed at the time it was adopted.

All that was said with respect to he 14 amendment.
The impact of it here is that when the 14th amendment was adopted

it did not deprive the States of their constitutional power to determine
who had the "right to vote" under article 1, section 2, or any other
provision of the Constitution. It simply prevents the States from
using the laws it passes so as to deny or abridge the colored person's
right to vote. It does not empower the Congress to supersede those
laws by' enacting statutes to replace them when they are used to
abridge or deny.

As Minor vi Happcrsett (at p. 173) clearly points out in some detail
when the Federal Constitution' was adopted, in no State were ai
citizens permitted to vote. "Each State determined for itself who,
should have that power."

To illustrate, at the time of the adoption of the Constitution the
law of Connecticut was that to be a voter a person had tO be one who,
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VOTING RIGHTS' LEGISLATION

had "maturity in years, quiet .and, peaceable behavior, a civil con-
versation, and 40 shillings freehold or 40, pounds personal estate" (88
U.S 172; New York's of that day is equally interesting, ibid.).

Suppose that were still the law of Coanecticut and suppose it were
so administered by the State's officers as to vioate the 15th amend-
ment, so as to deprive a person of his right to vote by reason of his
race or color, do you for one minute think that the Congress would
have the constitutional power to vipe that law -off of the statute books
of Connecticut, and substitute its own notions of what Connecticut
citizens had the right to vote?

The 15th amendment was simply not intended to confer upon the
Congress the power to enact as appropriatee legislation" legislation
determining the qualifications, of voters in any*State, or group of
States,. regardless of- whether- or not that State or those States had
violated the 15th amendment. The Federal courts can prevent such
violation. Neither the Congress nor -the-courts can enact laws .to
replace the offending laws.

Every case on the subject decided from 1870 to this date teaches
the correctness of that statement.

"The power of Congress to legislate at all upon the subject of voting
at State elections rests upon" the 15th amendment. It "does not
confer the right of suffrage, but it invests citizens of the United States
with the right of exemption from discrimination in the exercise of the
elective franchise on account of race, color, or previous condition of
servitude, and empowers Congress to enforce that r ght by appropriate
legislation."

Suppose that were still the law of.Connecticut and suppose it were
so administered by the State's officers as to vidZte the 15th amend-
ment, so as to deprive a person of his right to vote by reason of his
race-or color, doyou for one minute think that the Congress would have
the constitutional power to wipe that law off0of the statute books Of
Connecticut, and substitute its own notions of what Connecticut
citizens had the right to vote?

The 15tlramendment was simply not intended to confer upon the
Congress the power to enact as "appropriate legislation" legislation
determining the qualifications of voters in an' - State, or group of
States, regardless of- whether or not that State or those States had
violated.the 15th amendment. .The Federal courts can prevent such
violation. Neither the -Congress nor the courts can enact laws to
replace the offending laws.
. Every. case on. the subject decided from 1870 to this date teaches
the correctness of that statement.

1"The power of Congress to legislate at all upon'the subject of voting
at State- elections rests upon" the 15th amendment. ,It "does not con-
fer the right of suffrage, but it invests citizens of the'United States
with the right of exemption from discrimination in the exercise of the
elective franchise on account of race, color, or previous condition of
servitude, and empowers Congress to enforce that right by appropriatelegislation." Portionsof an act of May 31, 1870, not being confined
in their operation to such unlawful discrimination were held to be
beyond the limit of the 15th amendmentt, and unauthorized.
United States v. Reese, et al. (93 U.S. 214 (1875))

In Minor v. Happersett (21 Wallace 178), this Court
decided that the Constitution * * * has not conferred the
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right of suffrage upon any one, and that the United States
have rsicj no voters of their [sic] own creation in the States.
In United Sates v. Rse et at., supra (p. 214), it held that
the 15th amendment has invested the citizens of the United
States with a new constitutional right, which is exemption
from discrimination iv the exercise of the elective franchise
on account of race, color, or previous condition of servitude.
The right to vote in the States comes from the States; but
the right of exemption from the prohibited discrimination
comes from the United States. The first has not been
granted or.secured by the Constitution of the United States,
buite lst has been.

United t4s v. Cmik8hank (92 U.S. 542)
Even a territory (Idaho) in 1890 had the right through its territorial

legislature to proide that no person who taught or advised bigamy or-
polygamy, or to enter into plurtd or celestial marriage, or who was a
member of any order or organization which so taught should be
permitted to vote. ,
Davis v. Beason (133 U.S. 333 (1890))

Under the second clause of article II of the Constitution,
the legislatures of the several States have exclusive power to
direct the manner in which the electors of President or Vice
President shall be appointed. Such appointment may be
made by the legislatures directly, or by popular vote in
districts, or by general ticket, as maybe provided by de
?egielature. * " * The second clause of article II o the
Constitution was not amended by the 14th und 15th amend-'
ments, and they do not limit the power o.: appointment to
the particular manner pursued at the time of the adoption
of these amendments, or secure to every male inhabitant of a
State, being a citizen of the United States, the right from
the time of his majority to vote for presidential electors.

McPherson v. Blacker (146 U.S. 1 (1892)) [Emphasis added].
The Constitution "recognizes that the people act through their

representatives in the legislature, and leaves it to the legislature
e:ziduiwly to define the method of effecting the object'" [of appointing
electors]. (Ibid., p. 27.)

The doctrine of C'uikshank and Reesel, was explicitly reaffirmed.
(Thid., p. 38.) 1

GtiP and Beal v. United States (238, U.S.,347 (1915))was decided
by a Court over which Chief Justice White presided. Among his
Associates were Justices Oliver Wendell Holmes, William R. Day, of
Ohio, Charles Evans Hughes, of New York, Mahlon Pitney, of New
Jersey.

This gase should be most carefully considered because of it, and its
companion, Myers v. Anderson (238 U.S. 368), "the Attorney General
stated before the House committee on March 18 last:

The "grandfather clauses" of Oklahoma and Moryland
were, of course, voting qualifications. :Yet they had to bow
before the 15th amen meat. (Manuscript, .p. 39.).

To what extent did the provisions of the Oklahom , constitution
have to "bow"? They had to "bow" to the extent of being elimi-
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nated, but it was not even contended by the United States that the
Congress of the United States could enact something in their Stead.
(See 238 U.S 351.) The language of the Court clearly indicates
that no such power would have been implied from the words of the
15th amendment.

The Fifteenth Amendment does not, in a general sense,
take from the States the power over suffrage possessed by
the States from the beginning but it does re~srid the power
of the United States or the States 'to abridge or, deny 'the
right of a citizen of the United States to vote on account of
race, color or previous condition of servitude. While the
15th amendment gives no rigj t ofsuffrage, as its command
is self-executing, rights of suffrage may be enjoyed by reason
of the striking out of diu rimination against the exercise of
the right. ' (Op. cit., p. 347.) [Emphasis added.I

What the Court did there was to nullify the "grandfather clause"
(h.n. 1) and to declare that ip8ofado the 15th amendment had stricken
the word "white" from the phrase "white male citizen" in the Okla-
homa law.

In so doing (op.- cit., p. 363) the Court followed much older cases:
Ex part Ym*rough (110 U.S. 651,,665), Neal.v. Deaware, (103 U.S.

370 (188))
In 1969, Guiu, as well as Pope v. Williams (193 U.S. 621), Mason v.

MissoUri (179 U.S. 328), were cited in support of the propositions
that a State "a " * apply a literacy test to all voters irrespective
of race or color-and that the "States have long been held to have
broad powers to determine the conditions under which the right of
suffrage may exercised.".
Lassiter v. Northampton County Board of Elections (360 U.S. 45, 50)

In that case, Justice Douglas, writing for a unanimous court, said:
,So while the ri.ht of suffrage is established and guaranteed

by the Constitution * * ,* it is subject to the imposition of
State standard which are not. discriminatory and which do
not contravene any restriction that Congress acting pursuant
to its constitutiional powers has imposed (op. cit., p. 51).

The' theory of tail? bill and of the AttrnyG eira thatW if in, theonion of Congress a State imposes 8tandazrde which are discriminator,
or applies legal8tandards (test ,and devices) discriminatorily, Conpres
may ?y statute dives' that State of its constitutional powers of determsning
the condition upon which the right of surage may be exercised; may
substitute its own conditim and, may do l of thfA retroactively.

.The ConstitUtion gives the Congress no such power over any State
of this Union, North or South, East or West, Republican or Democrat.

The Attorney General at page 39 of the manuscript of his testimony
correctly quotes from Justice Frankfurter's opinion in Oomillion v.
Lig4foot (364 U.S. 339, 347).

'rom that case, too, it appears that the Court decided that if a
local act of the Alabama Legislatuw redefining the corporate boundary
of Tuskegee had as its purpose the removing from that city all but 4
or 5 of its 400 negro voters while not removing a single white voter or
resident, with the result of depriving such negroes of benefits of



residence in the city including the right to vote in municipal elections,
such act would be void as violative of the 15th amendment.

If that act, or any act like it, were found to be void, would it follow
that Congress could, therefore, deprive the Alabama Legislature of.
all future power to create municipal corporations?

If such be the law, then Congress, under the guise of enforcing the
14th and 15th amendnients, has power to trip any State legislature of
every vestige of its legislative power.

If, for example, a statute defining and punishing murder should be
so administered o as, in' the opinion of:Qongres, to deprive certain
groups of the*e114 protection Of the lawS, then Congress would havethe right not only to Ai lify that statute but to enactone to supplant
it, and send federal officers or agents intd thQState to enforcqit..

Nothing in any ease ever decided by the 'Suprem Court of the
United States even hints at any such power-which, if it exists, would
pace it in the power of the Federal Government .to destroy the Statel

The three most recent cases *cited by the' Attorney4 General are
Alkdim v,- United Stats (371 U.S. 37), United Sktes v. Miesiseippi
(33 L.W. 4258 (Mar. 8, 1965)), Louuana v. United Stats (33 L.W.
4262 (Mar. 8, 1965)).

,The Alabama case iJa per curiam case based on United Stes v.
Thomas (362'.8. 58), which simply followed and applied the Raines
case, supra. 11 ,

Nothing in the Miss'p/ n case, supra, or, the Zouisiana case,supra, even hint at such a power in Congress, impliedly conferred by
the O5th amendment.

Even if there were direct',uncntradicted proof that the election
offcials weke underr direct State authority puosely and universe ly
using valid literacy tests ("tests and devices") to deny the right ofNegroes to vote, such would not authorize the Congress t annul'those
valid literacy tests and enact laws isupplanting the State's i laws, or
even t9 ,nnvl thoevtlid literacy ,

A fortii' Con'essi 1a, no such power when the so-called guilt"
of a State or subdivision is based on a presumption or presumptions.

An4 even the more strongly, Congress has no such power when the
presumptions are based on conclusions reached by the application of
an arbitrary percentage which is 5 part of'such presumption toan
arbitrary past date. '11 In the first place such a method, of procedure is, violative of article I,
section, 9, paragraph 3, of the Constitutio6 which provides: "No' Bill
of'Attainder or ex post facto Law shall be passed.'

Legislative acts, no matter what their f6rm, that apply either t0
named individuals or to easily ascertainable members of A group in'
such a way as to inflict punishment on them without a judicial trial
are "bills of attainder" prohibited by this clause.
United fttes v.' Lovet (328 U'S. 303)

A bill of attainder is defined to be "a legislative act which inflicts
punishment without judicial trial where the legislative body exercises
the office of judge, and assume judicial magistracy, and pronounce
on the guilt of a party without any of the forms orisafeguards of atrial
and fixes the
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In re Do Giacomo (7 Fed. Cases No. 3747); see Cummings v. Missouri
(4 Wallace 277, 323), Ex parte Garland (4 Wallace 333)

In the Cummings case, it was held that a State, under the form of
creating a qualification or attaching a condition could not in effect
inflict a punishment for a past act which was not punishable at the
time it was committed. Deprivation or suspension of any civil rights
for past conduct is punishment for such conduct. There a Missouri
statute, which sought to bar Reverend Mr. Curmings, a priest of the
Roman Catholic Church, from teaching and preaching y reason of
his past allegiance to the Confederacy, was declared invalid.

In Ex part. Garland, supra, the Court said:
Exclusion from the practice of law in the Federal courts,

or from any of the ordinary avocations of life for past conduct
is punishment for such conduct. * * The act being of this
character partakes of the nature of a bill of pains and penal-
ties, and is subject to the constitutional inhibition against
the passage of bills of attainder. * * *"

The Garland of that case decided in 1866 was A. H. Garland Esq
who afterward (1885-89) became an Attorney General of the NQit.A
States.

An ex post facto law is one which imposes a punishment for an act
which was not punishable at the time it was committed, or a punish-
ment in addition to that then prescribed.
Burgess v. Salmon (97 U.S. 384); see also U.S. v. Trans-Missouri

Freight Ass'n. (166 U.S. 290)
In the light of these cases, of many others of like nature which could

be cited, and of others which will be hereinafter cited, pass on to an
examination of section 3(a) of this bill.

Section 3(a) is:
No person shall be denied the right to vote in any Federal,

State or local election because of his failure to comply with
any test or device, in any State or in any political sub-
division of a State which-

(1) the Attorney General determines 'maintained on
November 1, 1964, -any test or device as a qualification for
voting, and with respect to which

(2) the Director of the Census determines that less than
50 percent of the persons of voting age residing therein were
registered on November 1, 1964, or

that less than 50 percent of such persons voted in the presi-
dential election of November 1964.

The phrase ,'test or device" is defined in section 3(b); the phrase
is practically synonymous with what the courts have been denom-
inating as 'literacy tests," or "conditions under which the right of
suffrage may be exercised."

I do not appear here for the State of Georgia. I am not an officer
of the State of Georgia. Because of being practically a lifelong resi-
dent of the State of Georgia I am, more familiar with the facts there
than I am with those of any other State. The effect of those pro-
visions can be better understood if they are applied to a real, factual
situation, so I apply them to Georgia.
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We know, of course, that we do have statutes creating voting tests
such as those held to be valid in the Northampton Couity case, supra.

We know, too, that in the Attorney General's testimony before the
House committee, supra (p. 31), he said:

I turn now to the information we have regarding the
impact of section 3(a). Tests and devices would be pro-
hibited in Louisiana, Mississippi, Alabama, Georgia, South
Carolina, Virginia, and Alaska, 34 counties in North Carolina,
and 1 county in Arizona. Elsewhere the tests and devices
would remain valid, and similarly, the registration system
would remain exclusively in the control of State officials.

So, the United States of-America would be divided into two groups-
the good and the bad-if you please.

The "good"-41 States and a portion of 2 others, could go on exer-
cising their rights and freedoms, and enforcing their statutes.

The "bad"-seven and a portion of those two others-could not.
(It is striking that of the bad seven, the electoral votes as a result

of the 1964 election of five of them were cast for the Republicant
candidate and save for his home State were the sole five.)

Now, as to Georgia, I do not know whether out law as to voting
qualifications would be swept aside because by the edict of the Director
of the Census because of the supposition that 50 percent of all persons
of voting age residing in Georgia were not registered on November 1,
1964, or because of the supposition or fact that less than 50 percent
of all persons of voting age residing in Georgia did not vote im the
presidential election of 1964.

Based on one or both of those states of 'fact, the Congress of the
United States would; be adjudicating that Gebrgia is now guilty of
abridging or denying the rights of Negroes to vote on account of their
race or color.

And what would be the basis or bases of such an adjudication?
Either,'oneor two..,

One might be, 50 percent of all persons of voting age residing in
Georgia were not registered 5 months ago on November 1, 1964, sofrom that we resume that you denying or abridging the right--not

of all persons in your State, but of Negroes to vote.
The other, and the only other, would be or miht be: 50 percent

of all persons of ,voting age residing in Georgia did not vote in the
presidential election o Nov ember 1964,(which, by the way, our
legislature, was not compelled under the Federal Constitution or
statutes to hold) so we from that presumed that you are denying or
abridging the right-not of all persons in your state, but of Negroes
to vote.

Whichever "determination" of the Director of the Census may be
used the consequences on Georgia and the impact on her laws is
equaIly; unjustified, invalid, and not justified by any principle of
constitutional law heretofore known.

In my suppositions, I have used Georgia as the example. The
determination and th6 result in any other State would be just as
invalid.- bitThe dates are purely arbitrary.
:The percentage used is equaIly arbitrary.

The events axe purely arbitrary.
The supposed result from the facts determined is purely arbitrary.
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The testimony of the Attorney General (p. 31) shows just how
arbitrary the "triggering" is. Said he:

The premise of section 3(a), as I have said, is that the
coincidence of low electoral participation and the use of
tests and devices results from racial discrimination in the
administration of the tests and devices. That this premise
is generally valid is demonstrated by the fact that of the six
States in which tests and devices would be banned statewide
by section 3(a) voting discrimination has unquestionably
been widespread in all but South Carolina and Virginia, and
other forms of racial discrimination, suggestive of voting
discrimination, are general in both of these States.

The New York Times of March 18 editorially said of the "drafters"
.of-this bill in the Justice Department:

But they have been both inventive and inexorable, in pro-
viding machinery to keep those standards from being imposed
"to deny or abridge the right to vote on account of race or
color." In the six Southern States where less than half the
voting population participated in the last presidential elec-
tion, presumption of past discrimination will be automatic, and
no literacy or other qualifying test will be allowed to bar anyone
from the ballot box in Federal, State, or local elections.
[Emphasis added.]

That same Constitution which is held to guarantee freedom to the
owners of the New York Times to make money by printing what they
please, guarantees to every State of this Union, the people of every
State of this Union-including the "six Southern States-the right
to be free from the tyrannical provisions sought to be imposed on the
basis of "presumptions."

Before I proceed to discuss the law of- such presumptions, I wonder
why 50 percent ia the figure used for. participation in. presidential
elections. My information is that in Arkansas the participation wa'
50.1 percent; Kentucky, 52.6 percent; Tennessee, 51.2 percent. So
you have the result: Arkansas in which 50.1 percent participated
may use voting tests; Georgia in which, say, 49.9 percent participated,
may not.

The presumption arising from the one percentage is no more valid
than the counter presumption arising from the other.

In Georgia'there are 159 counties. My home county of Bibb with
a total population (not merely persons of voting age) in 1960 of 141,249,
had 54,872 voters registered as of November 1, 1964, which is doubt-
less more than 50 percent of the persons of voting age residing therein.
According to the official records of Bibb County (Georgia), 46,883
registered voters cast their ballots in the presidential elections of
November 1964.

Section 3(a) is quite ambiguous, despite the fact that the Supreme
Court of the United States directs that "precision must be the touch-
stone of legislation so affecting basic freedoms (NAACP v. Button,
371 U.S. 438, 83 S. Ct. 340; Aptkeker v. Secretary of State, 84 S. Ct.
1659, 1668). I can imagine no greater basic freedom than that of a
State and the people of a State specifically reserved by the 10th
amendment.
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Section 3(a) lacks that precision. Suppose more than 50 percent
of persons of voting age residing, in Bibb County (or any other county)
and more than 50 percent of such persons voted in the p residential
elections of November 1964; suppose, further, that those facts do not
hold true 'for the State of Georgia as a whole, may Bibb countyy
continue to use voting tests?

Suppose, further, that more thani 50 percent of persons of.:voting
age residing in the State of GeorgiA (or any other State) and more
than 50 percent of such' persons voted in the presidential election of
1964; suppose, further, that those facts do not hold, true for a certain
county Or counties of the particular State will the whole State be
deprived of the use of voting tests because one, two, or even a majority
of the counties do notconform to the arbitrary criteria set up in
section 3(a)?

I recall an elder statesman once saying that you could not indict a'
whole people.

Particurarly in the $tates of Alabama, Georgia, Louiiana,. Missis-
sippi, South Carolina, and Virginia the participutionm presidential
elections of less than 50 percent, of persons of. voting age'residing
therein is no criterion whatsoever of discrimination- of any, kind,

It is only recently that citizens of those States, regardless of color,.
have 'seen fit to, p4rticipate in. presidential, elections to r extent.
To illustrate (beore I.give you e reasons), look at these es:

Vote. ini pre dent eeion.
.. -". . . . ..~fi nthouM ," •e-" . .

1912 1020 1060 lo064
... . .... - - . . . .. .. . .... .. , . :, / . ... : . , _ , ,

Moal .....----------------------...... 7...... 79 -126 , 89,
M~us~s~ppL 5_296 409,SOth ------.. --... --. - .... ......--.....---- 8' 6O2Vl In . ... .... . .... ..... .......... ........ k. , ,80 , I ll

v 4U I !----------------------. 230 125 1,156

To demonstrate that the 'trend"upward of those figures is not
confined'to those six states,. I include-

1912 1920 M1960 104

Tem -.... - - --.............. .............. ..............

You will see even from those approximate figures the total votes in,,
those six States in 1964 were about seven times the total of 1912.
That figure applies to Texas as well -

The principal reason for it is that up until about 1948, we were the
"Solid South"; we were the backbone of the Democratic Party; it was
taken forgranted that we would votethe Democrati6 ticket so that
in presidential elections wecontented ourselves (up 'to 1936, apyay)
with having a real voice in'the "Inomination *6f the party's ri[idati
and then let the rest of the country fight it out in the election. Up t W
1948 we didn't bother to vote in presidential electiois, of if we did we
simply voted Democratit'. 'In 1948, the trend began to change. -We
discovered, after 12 years, 'that we no longer ha ad y volee in the
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nomination, so we had better go to voting in, the election. So you
will find a marked increase after 1948 in the number of votes cast.
But, there still remain some who do not vote, in the presidential
elections either, because they haven't becomeaccustomed to the new
situation or because rather than not vote Democratic, .they won't
vote at ail.

The Attorney.- General testified (p. 31) that the validity of his'
premise is demonstrated, by what , he calls the' fact that of the six,
States named, "voting discrimination has unquestionably been wide-
sprelad in.all: but Southk Carolina and Virginia and other forms of racial
discrimination, suggestive of voting disc~rrnation, are general in both
of those States."

I wish I had the power to coml! the Attorney, General to prove his
statement that Toting discriminaton 'has unquestionably been wide..

spread in four of those six States-particularly as to Georgi Wuld.
like to see'him try to prove it., 'And if he provedit I would wonder
why the Department of Justice really hasn't :sed the tool, that ()on-
gress has given it over the past 7 years. Oh I have read :00 he had
to say about the delays in some of the Federal courts of thosefour
States, particularly in two of them. .But my own observation from
reading and experience is that the U.S. Court of Appeals _fr te fim

Circuit brooks no ,delay in the trial of any case .. less t~ere is goqd
reason for it.

In. 1957, Congress enacted a "civil riHts law embodyn oig
provisions which was declared constitutional in theRainae case,,supra•
In 190, it strengthened it. In 1964, it enacted another one..,: Since
1957, certainly, the Attorney General of the United States has had
the authority to institute a civil action for preventive relief whenever
any person has engaged> or there are reasonable grounds to believe
that any person is Labout to engage ,in any act, or practice which woulK
deprive any person of his- 15th aietj4ment righWt. Since 190, -i
may make the States -, parties defendant in svch pr dings(42
U.S.&.A 1971).- -Such suits are brought in the Fderal couqt wich
may appoint voting referees, mi certeasi instances,(lbd. sec, 1971e).

In the six States most grevously affected by this, b-

Alabama has (counties) -------------- --- --------- ------ 67
Georgia has (counties)---- - . . .- ...... ..... 1 -- 189,
Louisiana has (parishes).. -------------------------- 8.
Misssip1 has (counties) -----------.-- - ----- 82
South arolina has (ounties)' - -------- ----- 48
Virginia hs (counties)... . .. 9.'. .. --------------- 98

Total_-- - ... ..... --------------------- 418

Therefore, there are 416 counties or political subdivisions as to
which the A1, orney General says "voting discrimination has unques-
tionably been widespread."

In how manY. of these counties has, the Department of Justicein-
stituted suits in the last 8 years? In how many of these suits has the
Court found a ,' pattern, and-practice" of discrimihation authoring
the appointment of Federal referees?

One tf two' States of facts is gnquestionably true. There is no
widespread discrimination forbidden by1 the 15th amendment, or; the
Department. of Justice has, purPosefullyoik neglectfullyi been'I, in
the exercise of the processes at its disposal, which would rnmedY,'such
widespread discrimination if it in fact existed.
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Maybe the truth of the matter is that present acts of Congress-do

not,. as Circuit Judge Wisdom points out in united States v. Manning
(215 F. Supp. 272), purport to fix qualifications of voters or to give
that right to any Federal judge,. 'They simply protect, the rights of,
voters, qu lifted under State aw, to participate in elections (op.: cit.,
p. 285). , •; :''

No wonder that :the: acts do no more for up to now it has been
conceded that that is' all the 15th amendment does, i But, now,
Congress .is Urged to go over and beyond the 15th amendment-4to
do, more, than protect the rights of ,voters qualified under" State law,
and to: determine who shall: be qualified," not under-State law, but
undar the terms of the act it passes,I What', is, rea ly troubling the Department of Justice and the "civil
Aghts people is that. there is really no such :widespread violation of
the 15th amendment as' *ill justify Federali.action, under it, so they
wantCofngress to presume such,'violation. -

' Theycannot meet the constitutibnal guidelines set up hy the courts,
so they,wit different guidelines which gr'e not warranted by the
Constitution.

The present guideline, declared -by the Federal courts to be war-
ranted under the Constitutioi and appropriate statutes is:

If a pattern or practice 'of discrination is found (under sworn
evidence n an action in a proper court), the court is empowered to
declare, tgons entitled'to vote who have been judicially found. to
have been deprived f voting' rights on account of race or color,. If
the Federal court findsi from the evidence before it, such pattern or
practice .f discrimination, those who' have been subjected to dis.
crziln~tion are entitled to an order declaring them entitled to vote.

Such was the pronouncement of the t.S. Court of Appeals 1for the
Fifth ,Circuit on 6July 21,, 198 4k in'Unite4 State8 v. For (334 F: 2d
449), following the principle which tat st me court had several times.stated,.(8ee caees cited in footniote10, 8334 F.,2d 453.') ,: .,,

!The 'nel, which decided the Fo 'case Was composed of Circ'it
Judges- ives 'and Jones,i and 'Distridt 'Judge 'Bootle. Certainly.the
Department oft Justice: cannot accuse either one of those eminent
judges of "tarnishing" our judicial system "by evasion, obstruction,
delay, and disrespect." (Testimony before House committee, p. 11,)

,The premise is false.
'But even if the premise were true, it would -,by no meansl]ollow
at Congress would-be constitutionally ahorized 'to give ihe premise

the effect sought by this bill.
I must assume that a State or a political.subdivision is entitled to

constitutional consideration of the. same degree as. any one of its
citizens or as, any onewithin its jurisdiction..

The "main fact in issue" is whether the 15th amendment is being
violated by certain States; political subdivisions, or officers. _
I The Congress is asked to declare that if the Director of the !Osus

determines either that 50 percent of the persons of voting age residing
in a given State or politicid subdivision were notre.tterid oo Novema-
ber 1, 1M4, regardless of whether they sought registration or not, or
that 50 percent of such persons did not vote inthe presidential election!
of 1964, that State or political subdivision is presumed to be 749W in
violation ol the 15th -amendment.

14 ~VOMhWQ 'IGHTS RMIBAT1O1-
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While States may, without denying due process of law,
enact that proof of one fact shall be PjrimaJOie evidence of
.the main fact in issue, the inference must not be purely arbi-
trary there must be rational relation between the two, facts
and the accused must have proper opportunity to ,submit all,
the facts bearing on the issue.

Bailey v. State of Alaama (219 U.S, 219)
The "accused" here are all of the States and political subdivisions-

of the United States. I '
While the "accused" may seem to be just a few southern Statesi,

and while the other 44 maybe tempted to stand mute and think, "Let'
those southerners squirm I warn you that if this bill passes, and is
declared constitutional, then by the same device and with the same
argument which Mr. Katzenbach used before the House committee,
the criminal statutes, the jury statutes, taxing statutes of everytate
of this Union may be swept aside.

So I respectfully request that.-not Only the six States which seem
here to be mainly affected, but ag of the States give heed to0what the
Department of Justice istrying to do.

The inference it Seeks t9 draw is purely Orbitrary; there is no rational
relation to" the premise, even if it b6 a fact, and the ultim ate fact in
issue; the accused does not have proper opportunity to submit all the"'
facts bearing on the issue. There is abo1utely, no opportunity
afforded the State or political subdivision to submit any fact bearing
on the issue prior to the impact of the decision, resting fr th
use of the presumption. on..the

(Parenthetically I do not know how an one can now tell how many
Nugroes are registered or how many voted in a given political subdivi-
sion or a given election. "The keeping of separate registration and,
voting records for whites and Negroes according to race" is subject
to Federal injunction (United, S v. Rain#, 184 F. Supp. 121,
133(3); Anderonv., Courson, 203 F. Supp. 806)).

One of the salient inquiries which wouldhave to be made as t6a
low registration in any given political-subdivision would necessarily
be: How many attempted to register and were denied the privilege?
The mere fact of nonregistration of a given percentage without
division between races and-without any reason assigned for the
nonregistration, and without any showing of attempts to register,
proves nothing.

Applicable, too, is the case of Manley v. Ste of Georgia (279 U.S.
1), wherein the court held that a presumption created by the Georgia
Banking Act to the effect that every insolvency of a bank should be
deemed fraudulent as to the president and directors was violative of
the Federal Constitution in that the presumption created thereby was
unreasonable and arbitrary, as pointing to no specific transaction,
matter, or thing as the cause of the fraudulent insolvency, or to any
act or omission of the accused tending to show his responsibility.
Furthermore, the Court said that a Jaw creating a presumption which
operI ates a fair opportunity to repeJ it violates the Constitution.

It is not within: the province of a legislature w, declare an
individual guilty or presumptively guilty of a crime.

* , ,*,
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McFarland v. Amerimn Sugar Co. (241 U.S. 79, 86)
In Wester c& Atlantic R. Co. v. IHJderson (279 U.S. 639), the Su-

preme Court applied the principle of the Many ease, supra, to a
statute of Georgia in a civil case. -The Court held that a section of
the Georgia Code which raised a presumption of negligence against a
railroad in an action for damages construed ai raising' presumption,
on mere fact of grade crossing collision and resulting death of occu-
pant; of automobile, that railroad and its employees* were negligent
and without other evidence of negligence permitting presumption to
be considered as evidence against defendant's evidence tending
affirmativelyr to prove that operation of train was not negligent was
unonstitutional.,.

Legislativefiat may not take the place of fact in the judicial
determination of issues evolving life, liberty - or property:
(Ibid.,- p.' 642).

A fortiori, le~ative flat may not take iheplaie 'of fact in the de ter-
miatii of whether a State .of.this union ha lated the pviins.
of the 15th' amendiient to the Constitution. t . h. provisions.

In Tot v. United States, (319! U.S. 463, 467), the Court exPlained
what it meant by a ,rational connetion." There it declared a "pre-
swnption" inalid.

BaretV.Unitedsates (322 F. 2d 292), a decision of the Fifth,
Circuit Court of Appeals held unconstitutional a statute creating pre-sumptions of defendant's pqession of still aid carrying on business
,of distiller on showing ofdefendant's unexplained presence'at', the
stillsite (1963, Circuit Judges Tuttle, Wisdom,' and District, JUdgeJo!"son). , ". . " ' , ",

JoI eae was reviewed by the Supreme Court iL a decision of

Maich 1, 95 Sub n ie, Unid S a v. /ainey (33 L.W. 4200);
The Supreme6 o- (7 t 2) reversed hcourtofappeals and held the
statuteto be valid. The rationale of tte opinion", holding that there
was, a rationality, in the connection "between the fact proved and 'th
ultimate fa assumed." The support or the holding was :

'Congress was undoubtedly, aware that manufacturers of
illegalliquor are notorious 1or the deftness with which they,
locate arcane spots for plying their; trade. Legislative recog-.
nition of the implications -R seclusion ony confirms what,:the folklore teaches-that strangers 'to the illegal business-
rarely penetrate the curtain- of- secrecy. We therefore hold.
that section 5601(b)(2) satisfies the'test of. Tot v. United',
States, supra.

That case is 'by no means decisive of tOie situation'here though 'ti
may have been the inspiration for the plan of this bill.

Suppose someone made the statement to you that the State of
Montana is depriving Negroes of their right to: vote -on account of
their race or color, Suppose you asked- i'rhat proof haveyou of that
statement?, He- answered: The Directox' of the Census has just
determined that less than 50 percent of the persons of, voting age'
residing in Montana were registered on November 1 1964; less than
50 percent of the persons of voting age reading in Montana voted in
the presidential election; of November 1994. Would you consider
that answer to be the slightest proof of the statement?, I doubt it.I daresay you would~ask many, many questionx;,one of them would be
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how many of those who constitute-60 percent.of the persons of voting
age residing in Montana were citizens? How many sought to register?
How many were qualified under Montana law?

I daresay that you would know that the premise is totally unrelated
to the ultimate fact to be proven, and that any thought that there
might be a valid connection between the two would only arise if
someone planted the seed of propaganda in your thoughts. "Well,
you know,.voting discrimination has unquestionably, been widespread"
out there, but we haven't beenable to prove.

You will see from this bill that whatever the area may be, voting
tests become inoperable in that area the very instant the Director of
the Census determines one of the two factors of section 3(a).,

Absolutely no remedy is given in the bill to the State or any political
subdivision thereof to offer proof to rebut the thoroughly irrational
presumption. Even if it were rational, it would be invalid because
of this lack of opportunity.

A presumption, is vaid only if opportunity is given to rebut it in
the forum i which the prosecution uses the presumption ..

Suppose, for example, the presumption held valid in the Gaine8
case had &4 a provision in it: Should the defendant be found guilty
in a case in which this presumption is used, he may offer evidence to
rebut it in a certain court in Washington. If that court in Washing-
ton should find the presumption invalid, the verdict and sentence
shall be set aside.'

Doesn't that sound* preposterous? It does, but that is exactly
what this bill provides.'

For fear that you may not have read what the Attorney General
had to say on this subject before the House committee, i quote it:

In view of the premise for section 3(a), Congres may give
sufficient territorial scope to the section to provide a work-
able and objective system for the enforcement of the 15th
amendment where it is being violated; Those jurisdictions
placed within its scope which have not engaged- insuch viola-
tions * * * the States and counties- affected by the formula
in which it may be doubted that racial discrimination has
been practiced# * * need only demom trate in court that they
are gsiltless in order to lift the ban of section 8(a) from their
regtration syst . That is, section 3(a) in reality- reaches.
on a long-term ba&is only those areas where racial discrimina-
tion in voting in fact exists. (House hearing -manuscript,,
p. 32.)

That statement is that of the chief law officer of the Government
of the United States so naturally it has been heeded and quoted. '

To paraphrase the television: Will the real section 3 please stand
up?

Here is what section 3(c) of the bill provides .

(o) Any State with respect to which determinations have,
been make under. subsection'(a) or any political subdivision.
with respect to which such determinations have been made as a
separate unit, may file in a three-judge district court convened
in the District of Columbia an action for a declaratory judg-
ment against the United States, alleging that neither the pe-
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titioner nor any person acting under color of law has engaged
during the ten years preceding the filhig of the-action in acts
or practices denying or abridging the right to vote forreasons
of race or color. If the court determines that neither the
petitioner nor any person acting under color of law has
engaged during such period in any act or practice denying
or abridging theright to vote for reasons of race or c6lok, the"
court shall so declare and the- provisions of subsection (a) and ,

the, examiner procedure established' by this Act shall,-after,
.udgmient, be inapplicable to the petitioner. Any appeal.
from a judginentof a three-judge courtconvened under thi ,
subsection shall lie to the Suprame Cort.

, : "No declaratory judgmentsahal issue under this subsection'
with respect to any petitionerfor a period of ten years after r

"'_,the entry of a final-judgment of any court of the United -
States, whether entered prior to or after the enactment of,
this Act, determiibig that denials or abridgments of the right.
to vote Tyreason i race or color have occurred anywhere in
the territory of such petitioner. ,

The Attorney Gener says that the States and counties affected
by ormnj4 "iee4' only demonstrate in court that they are

What court? The answer is, a threejudge districtcourt convene d

in the District of Columbia. ds .c c covee
Who will appoint that court? From whence wilthe judges be

selected? Will they be judges from the District of Colun("a,Iudges
from the affected States, or judges from just anywhein the United
states?

What does, the action brought 'in that court have to allege? It
must allege that neither the petitioner nor any person acting under
color of law has engaged during the 10 years precQing the filing of the
action in acts, or practices denying or abridging the eight t vote for
reasons of race or, color."

The Attorney General says that the convicted State must- only
demonstrate that4t is guiltless in order to "lift the bah,"'

The bill says that the State must allege that neither it nor any
peron acting under color of law has during the 10 years preceding the
M:'inof the bill engaged in' any act or practice contravening the 15th
amendment.

What in the world does "any person acting under color of law"
mean?

Even asumPng that it means any, pey'son within the jurisdiction of,
the State, it is bad enough, ,-

Of course, anyone who reads the bill knows that the so-called
remedy is a will-o'-the-wisp because even in Georgia during 'the last
10 years in 1 county of the 159 there has been a,decree of the Federai
court to the effect that certain officials of that county did engage in
acts and practices denying or abridging the right pf:c6rtam people to
vote by reasons of race o color (nited taeu v. Raines, - F. Supp.-,
supra.'

So it is, therefore, that'if the ban were placed on Georgia, Georgia,
could not lift'that baui because in 1 of her 159 counties there has been
a court decree. ,



The same applies to any other State affected by- this bill. Te
Attorney General knows and you know that in some of the counties
and/or parishes of Mississippi; Alabama,: and Louisiana, there have
been such, decrees.-

Under this bill, decrees in perhaps 10 or 12 counties (the-Attorney-
General can, supply the exact figure) out of the 300 or 400, affected
effectually prevents any lilting of the ban.

Time does not permit the preent 40ounentpt t go into details of
the act beyond section 3 thereof.

As a matter of f~ct, most of the other sections fail wheg section 3
shall have been deemed or declared invalid.

However, there is one glaring section to which attention should be
called. That is section 8. It reads as follows:

Szo. 8. Whenever a State or political subdivision for
which determinations are in 'effect under section 3(a) shall
enact" any law or ordinance' imposing qualifications or pro-
cedures forvoting different than'those in forcee and effect on
November 1, 1964, such law or ordinance sholl tIot he en-
forced unless and until it shall have- been finally adjudicated

aby n action for declaratory judgment brouglit against the
TJUted -States in tha. District Court for the District of'

• Columbia that such qualifications or procedures will not have -
the effect of denying or aridging rights guaranteed hy the
fifteenth amendment. All actions hereunder. shall e heard:
by a threejudge court and there shall be a right of, direct
appeal to tlhe Supreme Court.-

The purported object of this bill is to prevent the applicaiofx Of
voting qualifications or procedure so as to deny or abridge the right to

vo.te on iacouhtfof- race 6r ellor, The ontetin is that trag

qualifications and'pro urs arebeig impoed ok applied 'eo &sdto
m7105tk 'amaieix~t: rights
et-the bill provides that if it is deotrmined under section 3 (a)

and(b) that a State or political subdivision is using tests'or devicee
for discriminatory purposes, that, 'no Statemay :enact any law or
ordinance even repealing the offending test or device, or rather, that
if it does enact such law or ordinance, it shall not be enforced by the
State unless and until it shall.'have been finally adjudicated by anaction for, dedaratory judgment brought in the District Court forth
District of Columbia that such qualifications or procedweM will not
have the effect of denying or abridging rights guaranteed by the 15th
amendment.-

Now' here is how section 8 would work in some: of the States which
possibly may be affected by the bill. ,

,uppose it is declared by the Attorney GeneraI"that those registra-
tion laws which ,ontain voting qualifications fall uiider the ban "of
section 3(a) . The State says tothe-Federal Govtnfinv: Alli'ihty
you a re -accusing us of using our registration lawk 66,as to' deprve
Negroes of their right to vote; aL great many of the States of theUIon don't have any regis tratii laws, sowe wifl go along with those
States and repeal our registration laws. And that is what the States
do. But here comes section 8. That repeal of the registration laws
cannot become effective until a threejudge court in 'the District of

.Columbia, selected by someone, adjudicate that the, re..! of the
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offending statute will not have the effect of denying or abridging rights
* guaranteed by the 15th amendment. .

I imagine that for the first time in the history of constitutional
government anywhere, it is being suggested that the Congress has the

-Vright indirectly to:.enjoin a State legislature from repealing one of itslaws. . :
in the last 2 or 3 days, I have resd the following:

But why suppose the irreconcilability of the two propo-
sitions?

Proposition 1: The States have the right to prescribe voter
qualifications.

Proposition 2: No State may discriminate against a racial
minority.

What, then, if a State, in thc cause of practising its rights
under the first proposition, denies the rights of Negroes under
the~second? The Federal Government should precisely step
in and legislation to this effect should be passed-but its
mandate should then be, not to revoke voter qualification
tests as set up by the States, but to administer them without
reference to race or creed.

I suggest that the author of that column, and every Member of
Congress, read title I of the Civil Rights Act of 1964 entitled, "Voting
Rights" (42 U.S.C. 1971, as amended by sec. 131 of the 1957 act and
1960 act and 1964 act).

That statute, approved JUly 2, 1964, provides that "no person
acting under color of law shall * * *employ any literacy test as a
qualification for voting in any Federal election unless (1) such test is
administered to each individual and is conducted wholly in writing,
and (2) a certified ,opy of the test, and of the answers given by.the
individual is lfurnish to him within 25 days ofthe submission of his

request made within the period of time during, which records -and
papers are, required to. be retained and preserved pursuant to title' 3
of 1he Civil Rights Act of 1960."

-That act has been in force for almost 9 months.
Has any person anywhere been accused in any criminal proceeding

or in any civil proceeding of violating that act? Does the Department
of. Justice know of any violation of the act?

Why does not that act give to. the Department of Justice every
power that it needs to insure that voting tdsts or devices will not be
used at any time or Place so as to, deprive Negroes of their 15th
amendment rights? H as any effort been' made to use it?

I have been taught, "If thy right hand offend thee cut it off, and
cast it from thee" (St. Matthew 5: 30).

If any statutes which give rise to the accusation that their use
offends the 15th amendment are -offensive' to, the Department of
Justice, it ought, at least give the privilege of cutting them ,out and
casting them aside.
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TUTIONAL RIGHTS :OF THE COMMITTEE ON THE
JUDICIARY,;Ut.S, SENATE, 89TH.CONGESS, IST SESSION,
ON1S. 1664
.o SATMAX "or Tab* s H. WATKir;, AwroRNoY AT LAW

It is a privilege and an honor to be permitted to apper before
this committee. I am here ath request, of, Goveror Joi on,
Senator Eastland and Senator Stennis of Mississippi, and myyurpose
is to defend'the Constitit5 .on of the unitodStates. .

In destroying the constitutional rights of Miss'ppi and other
States to use literacy tot aa a'qualification 6f the privRge of voting,
S. 1564 constitutes anundisgisedifrontal assault on the Constituitiblip
a interpreted by the Supreae "Court of. the United States for ior
than 100 'years. This bill flies squarely inthe fae of e aoie C nsti-
tution that" every U.S.' Senatorhas ltakena i oath to uphbld.

The very first article of that Constitution authorizes the individual
States to decide the- qualifications of voters in both Federal' and
State elections, subject ,only to th proviso 'that who'etve is deemed
qualified to vote for "1the most numerous branch of the Stat legla-
ttre" is automatically qualified to vote in Federal electinai

Making' this a State function was no casual, decision. At the! time.
of the adoptioq ofo the Constitution; therewas wide diveghe. ofo inion among the States as to what should bethe-voting Iwaliti0ns

their :respective citiens. NeW Haupshire permitted q*lial6l
inhabitants,' 2 years of a6e wh0 were not paupe6r to VotW. Massa-.
chusetts limited- the priv ege of voting to maeihai~tats_21 yr.of

age who had an estate of the value of 60 pounds. Connectiut
permitted onythose to vote who had,"maturity inyBars, quiet and

peaceful behavior, a civil conversation, and. 40 shinis freehold or
40 pounds personal estate." -New York limited the.pnvilege of voting
to male in abitants of iull age possession a freehold of the value 0o20
pounds within the county ani had actually paid' taxes' to"the State.
PennslVania, permitted on lyfreemen Who paid taxes to vote,. Mary
land limited the privilege of Voting to freemen' who were property.
owners. North (arolina allowed only thdse to vote wV6 were fremen,
21 0earsof sge Who owned 50 acres of- ld t6 Vte South Carblina
lim ted voting to free white men who owned 50 acres of land (M it.
!apperett,21 Wall 162 21 L. Ed'.627).

RecoghiZ= that eac should reserve the right to ay hicE of it,
citizens "ouil xe|ie the riViieg of b voting, the Constitutionleftfthe fixing of voting c ualfea ons tothe States and p ovded in stion,

2 'of article I thiatin choosing lpresentativos or,,,, o "Tshe
Electors in ach State shallha% e the quaiflcatiohs r 'qi,,ste fgr
electors of the most numeroe 'branch of the; Stat latuie."4

I~~his provis it With th 6 6mpleta ptoa ! h 0lgts

*61iitrsniMotf the''On4
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that all electors be required to be freeholders. This suggestion was
rejected on the theory that the States were the best judges of the
circumstances and temper of their own people.

During the Constitutional Convention the question of Federal con-
trol over qualifications of electors arose. Both George Mason and
James Madison expressed the view, that this would be a' dangerous
power in the hands of the National Legislature.

The section was unanimously approved by the Convention on
August 8, 1787. During the campaign for ratification of the Consti-
tution, this section was strongly supported in "The Federalist Papers."

Article II section I, paragraph 2, concerning the mode of choosing
electors for President and Vice President, is clear and concise:

Each State shall appoint, in such manner as the legislature
thereof may "direct, a number of electors, equal to the whole
number of Senators and Representatives to which the State
may be entitled in' the Conress * *

There can be no doubtithat the framers of the Constitution intended
that the entire process of choosipq electors was to remain in the hands
of the States. This was clearly,fUoowed by adoption of the 9th and
10th amendments reserving unto the States and unto the people all
powers and rights not delegated4t0 the United States by the Consti-
tution. " , ,. 

A literacy test as a qualificatien for voting was adopted by Con-
necticut in 1855 and by Massach',,-tts in 1857.

But proponents of this bill will say that all of this was prior to the
adoption of the 15th amendment under which they claim the power
to establish voter qualifications in some of the States. Does the
15th amendment give Congress any such power? 'Clearly, it does not.

The fact that the 15th amendment was not intended to take from the
States the exclusive right to fix voting.: qualifications is shown by the
fact that the 17th amendment, adopted many years later, contains the
identical language originally used m section,2 of article I of the Con-.
stitution:

The electors in each state shall have the qualifications
requisite for electors of the most numerous branch of the
state legislatures.

The I5th amendment does prohibit any State from using race or
color as a prerequisite for qualifying ktwote. Congress has the
authority to enforce' this amendment by appropriate legislation.
Congress can make it a criminal offense 'to .deny the right to vote
because Of race or 'color, and Conpress canx the penalties for its
violation. ' It has done so. Congress can provide for injunctive relief
against State violating this constitutional provision. It has done so.
Congrgs can authorize suits to be filed by the United States to en-
force the 15th amendment, and Congress may giv9 jurisdiction of such
actions to three-judge courts. It has done so. j

The 15th amendment did not give Congress the power to prohibit
discrimination on grounds of education. This bill, in seeKing to
abolish literacy tests does just that. After the 15th amendment had
been passed by the Aouse; the Senate amended it t9 add prohibitions
against discrimination, on. grounds of education. This amendment
was defeated in the House, apd the 15th amendment pltimt tely passed
.i i its recent form, prohibiting Only discriminationbecu ofrie or
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color. In. other words, those who framed the 15th amendment
specifically refused to give Congress the power to do that .which S. 1,564
seeks-Lthe I- elimination; "of' literacy or educational requirements: as
qualifications for voters.

It is clear that Congress- and the States intended the 15th amend.
mnt to mean exactly what it said. The color of a man cannot be a
reason to *grant or deny: him the right tovote. But all other qualifica-
tions are left entirely to the wisdom of the State. .

Mr. Justice Story, in discussing the 15th amendment, stated the
correct rulq copcisely at page- 719 of, volume 2, of "Stry on, the
Constitutin" ,(1891), as folos:

There was .no thought at', this time: of correcting at once
and by,& sinL.e act al-the inequalities and all theinjustice
that might exist in the suffrage laws of the several States.
There was no thought. or purpose of relating by amend-
ment, or- of conferring upon Congress the autori'tyto
regulate, or0to prescribe qualifications for, the privilege of

The. 15th amendment does not give the, vote to anyone., It does not
alter, in any way the provisions of article I of the Constitution, which
clearly reserved to the $tates-the power. to. fixthe, qualifications of
voters.": -In 1876, the Supreme Court stated ,in Reeis v. United statess
(92 U.S, 214):

The 15th'amendment does not confer the right of suffrage
upon anyone. It prevents the States, or the nited States,.
however, from giving preference, iii this particular,' A'one
citlziii of 'the United States over another on, account of
race color, or previous ,cndii6tn of servitude *

' 
* '

The power of Congress to'legislate at all upon the subject of
voting at State elections rests upon, this amendment, ,and
can~ be eaeced ~ rvdga puniolmen* onlyw~ the
wrongful refusal to receive the'voteof a qualified eleotor at
such elections is bewauseof his race, color,:or previousndton
of 8eTvltude.

Other cases decided b the'Supreme Court through the years have
upheld ths principle. n Popev.WlliaMs(193 U.S,6211(1904))p, the

Court' reaffli-med its earlier holding, that the States' retained control
over suffrage, even' after the ado tibn of the 15th amendment. 'A
that case, the Court said:.

Since the l5th amendment the.whole control over suffrage
and the power, t regulate its' exercise is sti left with'and re
tained by the several States, with the single restriction that
they must not deny or abridge it on account of race, color, or
previous condition of servitude..

The question whether the -conditions p~resibed byJ the Stae
might be regarded by others as.reasonabl o, unreasow a .
not a Federal one.

In uin v. -'Un&ited States (238 U.S. 347 (1915)), one of the questions
involved was ,whether' the use by a State of' a literacy test Conflicted
with the 15th, amendment.' In that case the Supreme Court held

" J J'



VOTING RIGHTS LEGISLATION

that the establishment of a literacy test was a valid exercise by .a
State of a lawful power vested in it and was not subject to supervision.

This holding was reaffirmed by the Supreme Court in 1959 in
Lasiter v. North Hampton County Board of Elections (360 U.S. 45),
which involved a literacy test required by the State of NorthCarolina.
In holding that a State may apply a literacy test to all voters, irrespec-
tive,of race-or color, the Supreme Court recognized that the State has
the sole power to determine the qualifications of voters,, and said:

The States have long been held to have broad powers to
determine" the conditions under which the right of suffrage
may be exercised (Pope v. Williams, 193 U.S. 621, 633;
Mason :v. Missouri, 179 U.S. 328, 335), absent of course
the discrimination which the Constitution condemns,

Literacy and illiteracy are neutral on race, creed, color
and sex, as reports around the world show. Literacy and
intelligence are obviously not synonymous. Illiterate people
may be intelligent voters. Yet in our society where news-
papers, periodicals, books and other printed matter canvass
and- debate compaign issues, a State might conclude that
only those who are literate should- exercise the franchise.
(C. Franklin v. Harper, 205 Ga. 779, 55 S.E. 2d, 221,
appeal dismissed 339 U.S. 946.) It was said last century in
Massachusetts that a literacy test was designed to insure an
"independent and intelligent" exercise of the right of
suffrage., (Stone v. Smith, 159 Mass. 413-414, 34.N.E. 52 1.)
North Carolina agrees. We do not sit in judgment on the
wisdom of that policy. We cannot say, however,that it is
not an allowable one measured by constitutional standards.

In Wi/lams v. Mississip." (170 U.s. 213, 42 L. Ed. 1012 (1898),
the Supreme Court of the United States upheld the literacy test
required by the Mississippi constitution. In Trudeau v, Barnes
(65 F. 2d 563 (1933), the US. Court of Appeals for the Fifth Circuit
upheld the constitutionality of the Louisiana literacy requirement.

I respectfully submit that there is no authority to the contrary.
If it is the desire of the people of this country to take from the States
the right to6 require a certain degree of lteracy in order to qualify to
vote, this must be accomplished by an appropriate amendment to
the Constitution. The power of Congress in this respect is exactly
the same as it is with respect to prohibiting the requirement by the
States Of a payment of a poll tax to vote in Feeral elections.' It was
correctly recognized that this cot4d be done only by amending the
Constitution. Accordingly, the 24th amendment to the Constitu-
tion was passed anid adopted.

On April 10, 1962, Hon. Robert F. Kennedy, Attorney General of
the United States, accompanied b Hon. Burke ,Marshall, Assistant
Attorney General, testified before this committee with respect to
S. 480, S. 2750, and S. 2979. The Attorney General supported only
S. 2750 which did not take from the States the right to fix, qualifica-
tions of voters. During that testimony, the Attorney General stated:

This legislation does not set the qualifications of these
voters., ft merely'sea the test, the testing of those qwdifica-
tions. And, in jyp judgment, that is clearly odnstiWtional.
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Ifto wresetig hequajcaon for -the individuok then,

I believe that it would be uncontitutional and would require a
contitutional amedmp t (p. 269). ,

I Would say that if we came in here and offered legislation that
set the qualificatiorsof. the voters that it i-vuld be unc n itu-
tutional; not unconstioutional only under article I, section 4,,

but under, the 14th And 15th Amendments. L wod agree,
with you entirely then, but we are not doing that (p.271).

For instance, I think that the Civil Rights Commission
suggested and recommended that we do away with all
literacy tests, at least four out of the six members didi a nd
I would b opposed to that, (p. 293). -

li uould,,have grave doubts, about the constitutionaity of that.
particular piece, of legilation which, abolishesall literacy tes4,
as I understand -t (p. 296).

I think that a State, if itdetermines that it wants to use
or utilize a literacy test, should certainly be permitted to do
so (p. 297).

It is therefore, apparent that Attorney General Robert F. Kennedy,
with the excellent advice of Hon. Burke MarshAll, was of the opinion
that legislation which deprived the States of the right to use literacy
tests as a requirement for, voting would be unconstitutional and that
only a constitutional amendment could make that change in our
basic law.. -

I am, astonished, to- find Attorney General Nicholas Katzenbach
testifying directly to the contrary on March 18, 1965, before Subcom-
mittee No. 5 of the Committee on the Judiciary of the. House of
Representatives. The Attorney, General was also accompanied by
Hon, Burke Marshall as adviser.

In an effort to sustain the constitutionality of the bill now before
this committee, the Attorney General takes, the position that Congress
has the same power to legisate under the 15th amendment as it does
under the commerce clause, section 8 of article I, which provides:

The Congress shall have power * * to regulate Com-
merce with foreign Nations, and among the several States,

-and with the .Indian Tribes.
The Attorney General makes no distinction between the unlimited

affirmative right of Congress to legislate in the field of commerce and
its very limited right to prohibit the States and the Federal Govern-
ment from discriminating in the field of voting because of race or color
under the 15th amendment. The Attorney General relies on Gibbons v.
Ogden (9 Wheat, i), and its description of the power of Congress to
regulate interstate commerce.

The 15th amendment, like the 14th amendment, merely prohibits
a State from discriminating. In Ownbey v. Morgan (65 L. Ed. 837,
256 U.S. 4),.the Court said:
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Its fulwti i8 patie , not apJtive,' and it carries' no
mandate for particular me es of reform.

The Attorney General states that the bill will deny the use of
,onerous, vague, unfair tests and devices enacted for.the purpose of
disenfranchising N . oes. The bill, however, does not use this
language. It prohibits the use of, any literacy tests., Ift the bill
prohibited. onerous, vague- and unfair tests which tended to disen-
fran his N oos, it wo d .he very much closer to the power granted
Congress by the 15th amendment,

The Attorney, General states:
It is only after long experience with lesser means and a

discouraging record- of obstruction and delay thOtwe resort
to more tar reaching solutions.

Noting that the description of this bill as "far reaching" is an under-
statement I respectfully remind the committee that the bill was
offered oiy 8 months after p Ussage of title I of the Civil Rights Act
of 1964 wlich granted broad new powers for the enforciient of the
15th amendment. This is' 'much too ' short a time within'which to
determine whether this recently passed legislation is adequate.

The Lassit8r case was again cited with approval by. the Supreme
Court of the United States on March 1, 1965, in Carrington y. Rash
(13 L. VA, 2d 675).
The, classfication of &Wts(ndo eical subdivisons thereof) to

which t act s applicable is not a rational class sifation, (&W, i8diciminatory, unrelisti, arbitrary, and unreasonable
This act does not apply to all States or political subdivisions but

is applicable only to. a special class of States or political subdivisions.
This classification, violates the ,fifth amendment to the Constitution.*
The prohibition against denial of due process of law is, under this

dm a epp - to the United& States (Boiling v. Sharpe, 98
L. Ed. 884., Cf. separate opinion, Portland Cement 0o. v, Minnesota,
3,L. Ed. 2d, 427).

Moreover, article IV, section 2, of the Constitution of the United
States provides:

The "citizens of each State shall be entitled to all privileges
-and immunities of citizens in the several States.

it is t o0ugly established that any. clasaffieation must rest alwaysupon some diference, and this diffeence t bear a reasonable and
jumt relation to the purpose of the act iw re p ect to which classification is
proposed.

T The members of the -class are determined by the Attorney Gen4ral,
based, on findings of the Director. of theCensus, either: (1), That less
than .50percent of the persons of .voting age residing therein were
reistered on November 1, 1964; or (2) that less than 50 percent of.
such persons voted in the presidential election of November, 1964..

This classification is unrealistic, arbitrary, and uneasonable, as -well,as discrminatoiy. , It does not pr t borvent discimi Ator use
of tests except in approximately bix States., Othep 8tates,.Can Dave,
and'-use the tests as much as they please and, yet -4t be, within; the
class.. One State having only 49 percent of the persons, of ,'otin- age

- residing therein, egsteried.onNovember, 1, 1964, would CSme within
the act while anohor $tate with only 50.1 percent,6f the persons of
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1964, or if 50 percent did not actually vote in the presidential election
of November 1964 that the State is guilty of such massive discrimi-
nation in the application of tests for voter qualifications that the
State is separately classified and denied all its political rights, uith no
opportunity given to it to rebut this presumption.

Section 3(c), page 2, provides that no State can be removed from
the classification and regain its political rights lost under 3(a) until
after a final judgment of a three-judge court of the District of Colum-
bia and the Supreme Court that "* * * neither the petitioner nor
any person acting under color of law has engaged during such period
in any act or practice denying or abridgig the right to vote for
reasons of race or color * * *'" This is known by Congress to be
an imposMile requirement. Furthermore, no action whatsoever can
even be brought for 10 years after any final judgment of any court
of the United States, whether entered prior to or after the enactment of
this act, determining that there has been any denial of right to vote
byreason of race or color anywhere in the tenidtory of such petitioner.
The act denies a state its political and constitutional rights for past
offenses and does not punish only for denials or abridgement of the
right to vote after the enactment of the act; i.e., is a bill of attainder.

Section 4(a), page 3, provides for the commencement of the ex-
aminer procedure at the will of the Attorney General under either of
two separate circumstances: (1) That he has received complaints in
writing from 20 or more residents of a political subdivision coming
under section 3(a) alleging that they had been denied the right to
vote by reason of race or color. There is no requirement that these
be affidavits or sworn statements. The Attorney General is given
absoijte discretion as to whether he believes such complaints to be
meritorious. No right is given the State to challenge these statements
or to be heard thereon, and the affected State is, therefore, denied
any right to a hearing as to whether or not the examiner procedure
should go into effect in that area or unit; or (2) the Attorney General
is granted the arbitrary right to institute examiner procedure if in his
judgment it is necessary to enforce the guarantees of the 15th amend-
ment. No right to a hearing is granted the State.

By section 5(a), page 4, rights of the State with reference to regis-
tration of electors are taken from. the State. The Federal examiners
are given the full right to examine applicants concerning their qualifi-
cations for voting. Arbitrary power is given the Commission. The
section provides that the application shall-'be in "such form as the
Commission may require." The only requirement is that it contain
an allegation that the applicant is not registered to vote. The
requirement that within 90 days preceding 'his application he has
been denied the opportunity to register is placed in the section but
then it is provided that this provision "may be waived by the Attorney
General.' The-Attorney General thus may, at his whim or fancy,
write out any requirement of exhaustion of remedies by the applicant.
There is no positive requirement that the applicants meet the Missis-
sippi age, residence sanity,, or absence of criminal conviction qualifi-
cations to vote. The only requirement is: "Any person whom the
examiner finds to have the qualifications prescribed by state law in
accordance with instructions received under 6(b) shall promptly be
placed on a list of eigible, voters."' Section 6(b), page 7, is merely
that th6d CiAtl 'Service onmiosion "shall, after consoltittion with the
Attorney General, instruct' the" examiner conceriting the qualifi-



VOTING RIGHTS LEGISLATION

cations required for listing." Thus, the Commission could ignore
entirely the requirements of State law or determine under the advice
of the Attorney General which one should be honored and which one
ignored. k11 -1

Section 6(a), page 6 purports to give election officials 'an opportu.
nity to challenge the list of eligible voters prepared by the exam-'
iner. The list is required to be transmitted to the appropriate olecl,,
tion officials at the end of each month, and yet-a chaenge must be
made within 10 days after the challenged person is 1ieted. Presume
ablyit was intended to be 10 days after the list was transmitted, but
the act does not so provide. No opportunity of any representative
of any: election official to be, present at the hearing of -the applicant,
is granted., No requirement is made, that the records of the exam-
ination of the applicant be preserved or be in writing or be available
to election officia.. All that the election officials would have,-would
be a bare list of eligible voters, and an investigation thereof within,
10 days would be impossible., The election officials would. have no
knowledge of any facts which would make the applicant a qualified
elector or which would keep him from being a qualified elector., The
challenge must be accompanied by the affidavit, of at least ,two per-,
sons having personal knowledge of the facts constituting grounds for
the challenge. The burden of proof of lack of'qualifications for reg-
istration is on the election officials. The finding, of the hearing oficer-
on such a challenge cannot be overturned "unless clearly erroneousp.
The practical effect of section 6(a) is to deny the State, or politic,
subdivision any right whatsoever to challenge the list.Section 8, p ge 8, arbitrarily takes from the State all legislative
functions with regard to voter qualifications. It provides that no
future law or ordinance can be enacted imposing qualificatiois for
voting, or rather that it cannot be enforced if passed, until the State
of Mississipi has brought an action for declaratorl judgment'against
the United States in the District Court for' the District of Columbia
and secured an adjudication, with the accompanying burn of, proof,
that "such qualifications *or procedures wiHl not have the effect, of
denying or abridging rights guaranteed by the 15th amendment."
This prohibition is against any new enactment regardless of its validity
or its constitutionality.

The mere possibility of future improper administration of a statute
is no ground for forbidding the legislation valid on its face and valid if
properadministered.
By section 9(a), page, 8, severe criminal penalties are imposed.

Subparagraph (e) goes so far as to permit the holding up of the'elec'
tion of any official until final hearing, and, therefore, for an indefinite
time whenever a single person "alleges to an examiner" that he has
not been permitted to vote or that-his vote was not counted., No
statement under oath by such person is required., The U.S. attorney
immediately applies to the district court for an order enjoining the
certification ofthe results- of the election, and "the court shall issue
such an order pending a hearing to.determine whether. the allegations
are well founded." There is tis gantedthe right fora preliminary
injunction without a hearing and a6imlinited holdingupof an section
until court procedure is concluded.

Section 11(b) provides that the only court having jurisdtion over
the subject matter of Qt .act ioth PJtriot Court of the pistict Pf
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Columbia,. a thousand miles from some of the. States which are in-
cluded in the class.

There is no doubt but that the provisions of this act violate the
constitutional guarantees of the right to justice and remedies for
injuries. The U.S. Constitution, through the due process clause of
the fifth amendment; guarantees open courts, and a remedy for
injuries and prompt justice is guaranteed. While judicial remedies
can be suspended, they can only be suspended in an emergency and
for a reasonable time. Such guarantees are derived from the Magna
Carta and are self-executing and mandatory. The Magna Carta
conferred on the people of England one of the most highly prized
rights of man; that is, the right guaranteed by the brief but expressive
clause: "We will sell to no man, we will not deny to any man, either
justice or right." Due process of law not only requires open courts
and prompt justice, but requires a hearing which iS a hsaring in fact
and not merely in name.. Here the State of Mississippi has been condemned by legislative
classification without an opportunity to be heard before its rights andprivileges as a State are withdrawn. If it is to question the classifica-
tion, it ±nust do so as- a plaintiff with the burden of proof imposed on
a plaintiff and must sustain an impossible burden of proof and must
wait for 10 years to do so. If it is to enact any new law, it must
sustain the burden of proof of innocence, not merely deny guilt.

In Garfield v. UnitedStates (53 L. Ed. 168; 211 U.S. 219), the Su-
preme Court of the United States said:

The right to be heard before property is taken or ri or
privileges withdrawn which have been previously legally
awarded is. of the essence of due process of aw. It is un-
necessary to recite the decisions in -which this principle has
been repeatedly recognized. It is enough to say that its
binding obligation has never been questioned in this court..

To the same effect is Bailey v. Alabama (55 L. Ed. 191; 219 U.S.
219).

The opportunity to be heard iS an essential requisite of due process
of law (Posto Telegraph v. Newport, 247 U.S. 464; 62 L. Ed. 1215).

Moreover, it must be a real opportunity to be heard as was stated
in Brinkerhof-Faris Trust & Say. Co; v. Hill (74 L. Ed. 1107; 281
U.S. 673).

This bill is in reality a bill of attainder directed at the entire
citizenry of the State of Mississippi as a clags and depriving them of
political rights or suspending their political rights to control State
elections. , (7

In Cummings v. Missouri (18 L.-Ed. 356; 71 U.S. 277), the Court
defined a bill of attainder as follows:

A bill of attainder is a legislative act which inflicts punish-
ment without a judicial trial * * *. these bills * * * may
be directed against (individuals or) a Whole class * *

"Bills of this sort," says Mr. Justice Story, "have been
most usually -passed * * * i- times of violent political ex-
citements•* *" PuniShment * *' * embraces deprivation
of suspension of political or civil rights * *I *. Any- depriva-
tion or suspension of * * * tights for past conduct is punish-
'meet * '. These bills, may inflict punishment absolutely

VIUAIINU JaWAA.Ii-i 1JnUL5JUAi11U-L
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* ** conditionally. * * * To make the' enjoyment of a
right dependent upon an impossible condition im equitvalent to
an absolute dena' of the right under any condition, and such
denial, enforced for a past act, is *** punishment imposed
for that act.

In [cases of bill of attainder] the legislative body in addi-
tion to its legitimate function, exercises the powers and office'
of judge * *. It pronounces upon the guiilt of the party,
without any of the forms of safeguards of trial; it determines
the sufficiency of the proof produced * * * ._It fixes the
degree of punishment in accordance with its own notions of
the enormity of the offense.

[Whetheri the clauses * * * declare * * * give (or) * * *
assume it * *, * the legal result [is] the same, for what cannot
be done directly cannot be done indirectly. The con-
stitution deals with substance, not shadows *. * . It [the
constitutional prohibition] intended that the rights of the
citLens should be secure against deprivation for past conduct
by legislative enactment, under any form, however disguised.

In Ex part Garland (71 U.S. 333; 18 L. Ed. 366), the Court struck
down an act of Congress as a bill of attainder prohibited by the
Federal Constitution.

Here the citizens. of Mississippi are denied their constitutional right
to prescribe the qualifications of electors, if they are determined
without a hearing, to come under section 3(a) of the act, because of
facts existing prior to the date of the act. This denial lasts'for "10
Tears after die entryof a final judgment of any court of the United
States, whether entered prior to or after the enactment of this act."
This is unquestionably a deprivation of political rights for a full
10-year period because of p ast activities.

That this placing of the burden of proof of lack of guilt on the State
of Mississippi is denial of due process is clearly brought out in Speiser
v. Randall (2 L. Ed. 2d, 1460; 357 U.S. 513).

In Bailey v. Alabama (219 U.S. 219, 239; 55 L. Ed. 191,,200; 31
S. Ct. 145), the Court said:

It is apparent that a constitutional prohibition cannot
be transgressed indirectly by the creation of a statutory pre-
sumption any more then it can be violated by direct enact-
ment. The power to create presumptions is not a means
of escape from constitutional restrictions.

S. 165C, in denyng to a few Sktaes rights enjoyed by the other SWz of
the Union, is invalid

The proposed legislation would deprive Mississippi and a few of her
sister States of the right to fix qualifications of voters. It takes from
those few States the right to legislate in this field. The remaining
States of. the Union are left free to exercise their full constitutional
rights in this field. Thus, the act attempts to place Mississippi and
a few Other States in a straitjacket so far as teir election laws are
concerned. In sodoing the act is invalid.- There i no such thing as
a second-clas State., Every State in this Union is equal to evqry
other State tnd is guaranteed the rights and privileges enjoyed by
every other State. -In -Coyle v. -Smith (221 U.S. 559; 55 L. Ed. 853),
the Supreme Court said:
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The power is to admit "new States into this Union."
"This Union" was and is a union of States, equal in power,

dignity, and authority, each competent to exert tnat
residuum of sovereignty not delegated to the United States
by the Constitution itself.

* * * there is to be found no sanction for the contention
that any State may be deprived of any of the power con-
stitutionally possessed by other States, as States, by reason
of the terms in which the acts admitting them to the Union
have been framed.

* * ,* * *

To this we may add that the constitutional equality of
the States is essential to the harmonious operation of the
scheme upon which the Republic was organized. When that
equality disappears we amy remain, a free people, but the
Union will not be the Union of the Constitution.

In Butler v. Thompson (U.S.D.C. Va., 97 F. Supp. 17, affirmed
241 U.S. 937; 95- L. Ed. 1365), it was held that an act of Congress of
1870 prohibiting the State of Virginia from changing its constitution
so as to deprive any class of citizens the right to vote would be invalid
if construed to prevent that State from enlarging to 3 years its poll
tax requirements as a condition. precedent to the right to vote. The
Court said:

The act of 1870, too, must be studied against the back-
ground of the tragic era of which it was apart.

Nor was this act'a compact under which Virginia, after
the Civil War, was readmitted to the Union. The Supreme
Court has ruled that the Confederate States were never out
of the Union and, hence, there was no necessity for readmis-
sion (State of Texas v. White, 7 Wall. 700; 74 U.S. 700; 19
L. Ed. 227).
L'This act does not attempt to place Virginia in. a strait-
jacket so far as the election laws of Virginia are concerned.
I the act -made that .atkmpt, .the act wond be invalid. All

states, after their admission into' the Federal Union, stand
upon -equal footing and the constitutional duty 'of guaran-
teeing, each -State, a. republican form --pf government gives
Congress no power in admitting a State to impose restric-
tion which would operate to deprive th4 State of equality
with other States.

S. 1664 violate& the'constitutional requirement that trial of all crimes
shall be by jury, and such trials haUl be held in the State where said
crimes shalt have been committed

S. 1564 completely ignores the fact that clause 3 of section 2 of
article III provides:

The Trial of all Crimes, except in Cases of Impeachment,
shall be by jury; andsuch Trial shall be held in he Stat where

'the. 8aid Crimes shall have been committed; but when not com-
mitted within any, State, the. Trial shall be at such Place or
Places as the Congress May by Law have directed. '
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The bill also ignores the sixth amendment to, the Constitution
which provides:

In all criminal prosecutions: the accused shall enjoy' the-
right to a speedy and public trial, by an impartial jury 61 the
State and district wherein the crime 8ha1 haie been committed,
which district shall have been previously ascertained by law,
and to be informed of the nature and cause cf the accusation;
to be confronted 'with the witnesses * against bN; to have
compulsory process, for obtaining Witnesses in his favor,
and to have the Assistance of Counsel for his defense.

Section 9 of the. bill provides criminal penalties-which include a
$5,000 fine or imprisonment for not more than 5 years, or both, for
violations of the act..

Section 8 of the act provides for the' filing of actions thereunder in
the US. "District Court fori the District of Columbia, and further
provides:

a' ction hereunder shall be heard by a thee-jidge court,
and there shall bea right of direct apeal to" the Supreme
Courts

.Sectio~i~(b) provides that no court other than the District Court
for the District of Columbi4 shall have jurisdiction to issue any declara-
tory judgment or injunctions against the enforcement of-the bill. The,
act cleerly Iviolates the above-quoted sections of the, Constitution as,

-well as the seventh amendment, which provides:,
in suits' at common iaw, where the value in, controversy

shall 'exceed twenty dollars, Ow ripht of trial by jury 8ha1 be
preserved and no fact tried by a jury shall be otherwise re-
examined in any Court of the UnitedStates,, than according
to the rules of the common law.

Th6 composition of and procedure before three-judge courts is estab-
lished by section'2284 of title 28, United States Code. This Federal
statute does not authorize or permit the right of trail byjury before a
threo-judge court. Therefore, the :provisiOns of this act, and speci-
fically section 9, thereof, requiring "all actions hereunder" to be heard
by a three-Ijudge court automatically deprives a person charged With a
criminal offense under this act of a trial by jury as' guaranteed by the
Constitution of the United States. The act is clearly unconstitu-
tional in this respect.

The reason for the bill is perfectly obvious, and known to all.
Civil riots or anizations began well-organized demonstrations in
Selma, la. They were continued day after day and week after week
until' the inevitable act of violence occurred. Television cameras
were present to publicize this event before the entire Nation. The
leader of the demonstrations immediately went to Washington and
was afforded an interview by the President and the Vice President of
the United States. Under highly emotional circumstances, the
President presented this bill to a joint session of Congress, calling for
its immediate passage. Enveloped, by this mass hysteria, the Senate
of the United States orders this committee to report a bill fraught
with constitutional defects back to the Senate by April 9, 1965. I
respectfully submit that this is not the atmosphere or the manner in
which serious constitutional questions should be resolved. Instant

88
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legislative action, in an effort to cure what is believed to be an existing
wrong, can only do irreparable damage to the constitutional rights
of the people of this eat country.

Senator John F. Kennedy, in "Profiles in Courage," described
Senator George Norris' opposition to the armed ship bill by saying:

He was fearful of the bill's broad grant of authority, and he
was resentful of the manner in which it was being steam-
rolled through the Congress. It is not now important whether
Norris was right or wrong. What is now important is the
courage -he displayed in support of his convictions.

The same author also quotes Senator Norris as follows:
I have no desire to hold public office if I am expected

blindly to follow in my official actions the dictation of a news-
paper combination * ** or be a rubberstamp even for the
President of the United States.

I hope and pray that the wisdom of that outstanding liberal Senator
*is embodied in the breasts of a sufficient number of the present
Members of this august body to grant right and reason an opportunity
to be heard.

The present emotionalism does not justify taking constitutional
shortcuts. A desirable goal does not justify an unconstitutional
means. If the accomplishments of this bill are desirable, let them be
forthcoming in the only legal way-by constitutional amendment.,
The first President of our country, mindful of the disposition of men
to shake off the restraining bonds of the Constitution when the situa-
tion seemed to demand it or make it politically expedient, said in his
Farewell Address:

If, in the opinion of the people, the distribution or modifi-
cation of the constitutional powers be in any particular
wrong, let it be corrected by an amendment in the way which
the Constitution designates. But let there be no change
by usurpation; for though this in one instance may be the
instrument for good, it is the customary weapon by which
free governments are destroyed. The precedent must
always greatly overbalance, in permanent evil, any par-
ticular or transient benefit which the use can at any time
yield.,

I appreciate very much the courtesies extended to me by the chair--
man and members of this committee.

0
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Apendix 'Discrjitdfatorr use of "tests or devices" challenged In Justice
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Appendix, I Discriminatory use of ".test or devices" challenged, In Justice
Department litigation in Mississippi.
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JOINT VIEWS OF 12 MEMBERS OF THE JUDICIARY
COMMITTEE RELATING TO THE VOTING RIGHTS ACT
OF 1965

The undersigned 12 knembers of the committee jointly submit the
following individual views..._

INTRODUCTION

The bill as'introduced and reported is primarily intended to enforce
the 15th amendment to the Constitution of the United States. Two
principal means have been selected to accomplish this purpose. First,
the bill would suspend the use of literacy and other tests and certain
devices in areas where there is reason to believe that such tests and'
devices have been and are being used to discriminate oh account of
race and color. Second, the bill authorizes the appointment of Fed-
eral examiners to register persons in such areas. Criminal and civil
remedies are provided for enforcement.

Because of differences of view concerning certain provisions of the
bill, for example, section 9 which prohibits denial of the right to
vote in any election for failure to pay a poll tax and section 46a) (2)
which provides a judicial avenue for States and subdivisions to seek
the lifting of certain prohibitions otherwise imposed by the bill, these
joint views do not cover such provisions. However, in the hope and
expectation that a joint statement of those matters as to which we are
agreed will be helpful, we submit this statement to express our
recognition of the need for new, strong legislation to protect votingri hta .. .

lWe all recognize the necessity to eradicate once and for all the

chronic system of racial discrimination which has for so long excluded
so many citizens from the electorate because of the color of their
skins, contrary to the explicit command of the 15th amendment.
We are also submitting an analysis of the various provisions of the
bill as reported. _ _

Three times within the past 8 years the Congress has attempted
to secure the constitutional right to vote free from racial discrimna-
tion. Those attempts haven't been full successful.

COMMIEE ACTION

The President presented his proposals for a voting rights bill
to a joint session of Congress o the evening of March 15, 1965,
by a personal address and a written message. On March 16, the Senate
received the President's'message on voting rights and on March 17
the President submitted to the Senate the draft of the-proposed
legislation. This was introd tced on Thursday, March 18, as S. 1564,



VOTING- RIGHTS LEGISLATION'

by Senators Mansfield; Dirksen, iand a bipartisan group of 64 other
Senators, and the Senate adopted a motion .to, refer othe bill to the
committee, with instructions to! report it back by April 9, '1965.
, On, Tuesday, Mar6h 29,: the .committee began-hearings,. ' Attorney
General Katzenbach, the first witness, appeared for 3 consecutive dyi Y,
in support of theneed for and the constitutionality of the legislation.
The Attorney General. was questioned at length on many aspects of
the bill. On March 29, hearings were resumed, with Mr., Charles,
Bloch, an attorney from the State of Georgia, appearing in opposi-
tion to the bill. On March 30, Judge Leander H. Perez, representing
Governor McKeithen of Louisiana, testified ,in opposition to the
legislation.

The Acting Director of the Census Mr. A. Ross Eckler, and Mr.,
John W. Macy, Chairman of the U.S. Civil Service Commission,
appeared in support of the bill on March 31. The assistant attorney
general of Geo gia., Mr. Paul Rodgers, Jr., appeared in opposition.
n April 1 further testimony was heard-from Senator Sparkmnan,

of Alabama,' Mr John KilJpatrick, editor, of Richmond, Va., repre-
senting the Virginia Commission on Constitutional Government, the
Honorable Robert Y. Button, attorney general of Virginia, Mr. Frd-
erick Gray, former attorney general of Virginia, and Mr. Thomas
Watkins attorney, representing the Governor of Mississippi. On
April 2, kr. Frank Mizell, attore , appeared to testify as representa-
tive of a number .of registrars of the State of Alabama. A statement
from Attorney General Bruton, -of North Carolina, was introduced
into the record. On April 5, the committee heard the views of Senator
Williams of Delaware Senator Stennis of Mississippi, and Senator
Thurmond, of South 3 arOlina. On April 6, 7, d tee
concluded its consideration of the bill in executive au *9, the committee

From the interchange of ideas with these competent witnesses com-
ing from various parts of the country and represents different points
of view and from the plentiful and pertinent. doe entry material
supplied by committee members and Witnesses, a meaningful record
was developed. On April 9, -in conformity with instruction of the
Senate, the-bill was reported with amendments but because of the dif-
ferences previously noted and insufficient time to resolve them, no rec-
ommendation *as made.

HISTORICAL BACKGROUND

(a) The 16th amendment and relted lei&l*timn
The 15th amendment, ratified , nearly a century ago, provides that

neither the Federal Government nor any State shall deny or Abridge
the right to vote on account of race, color, or previous condition of
servitude, and specifically authorizes the Congress to enforce its pro-
visions by appropriate legislation.

In May 140, immediately after ratification, a sweeping statute to
enforce the right to vote was enacted, act of May 31, 1870, 16 Stat. 140.
This act declared the right of al citizens to vote without distinction
of race, color, or previous condition of servitude; subjected to criminal
penalties State oflcials who failed to. give all citizens equal opportunity
to qualify to vote; and punished violence, intimidation, and conspira-
is toTnterfere with registration orvoting. U.S. at torneya marals,

and commissioners were charged with arresting and prosecuting per-
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sons who violated the act and interference with these Federal officers
was made punishable as a crime.

Another statute was passed the following year providing for a sys-
tem of Federal supervisors of elections, act of February 28, 18,1, 16
Stat. 4313. Among the duties of these supervisors were, inspection
of registration books and supervision of registration, poll watching
on election day, counting ballots cast, and ceritifying the results of

While these measures were sweeping, their enforcement was ulti-
niately ineffective, and by 1894 most of them had been repealed.
(b) Literacy test8and similar devices

Beginning in the early 1890's a number of States enacted legislation
establishing new voting qualifications. Among them was the literacy
test. Prior to 1890' apparently no Southern State required proof of
literacy, understanding of constitutional provisions or of the obliga-
tions of citizenship, or good moral character, as prerequisites to voting.
However, as the following table shows, these tests and devices were
soon to appear, in most of the States with laige Negro populations.'

1. Reading and/or writing: Mississippi (1890),'South Carolina
(1895), North Carolina (1900),Alabama (1901), Virginia (1902),
Georgia (1908), Louisiana (1921). And see Oklahoma (1910).

2. Completion of an application form: ,Louisiana. (1898), Vir-
ginia (1902), Louisiana (1921), Mississippi (1954).

3. Oral constitutional "understanding,' and "interpretation"
tests: Mississippi (1890), South Carolina(1895), Virginia (1902),
Louisiana (1921).

4. Understanding of the duties and obligations of citizenship:
Alabama (1901), Georgia (1908), Lousiana (1921), Mississippi
(1954).
15. Good moral character requirement (other, than, nonconvic-tion of a crime : Alabama (1901), Georgia (1908), Louisiana

(1921), Mississippi (1960) " '
It is significant that in 1890, 69 percent or more of the adult New'roes

in seven Soutlern States which adopted these test were illiterate
(Alabama, 78 percent; Louisiana, 77 percent; Georgei, 75 percent;
Mississippi, 74 percent; South Carolina, 73 percent North Carolina,
70 percent; Virginia, 69 percent). These percentages were much
higher than comparable figures for white lliteracy (Alabama, 19
percent; Louisiana, 19 percent; Georgia, 17"percent; Mississippi, 13
percent; South Carolina, 18 percent ; North Carolina, 25 percent; Vir-
ginia, 15 percent), See Compendium of the Eleventh Census, part
III, page 316.

At the same time alternative provisions for qualifying tovote were
adopted to assure that illiterate whites Were not disfranchised. Thus,
in Louisiana, North Carolina, and Oklahoma; whito voters were ex-
empted from the literacy test by a "'voting'. gran dfat her clause."
Louisiana constitution, 1898, article 197, section 5;; North Carolipa

A number of examples appearing In the qomainttee record showing that these tests and
devices were adoped to disenfranchise the Negro. See, for-.exajIple, Ratiti v. Beall,
74 Miss. 247, 20 S. Rept. 865, where the 'Mississippi Supreme Court, ' referring to the
convention which adopted the Mississippi consitution of 1890 .byl|gh contained, literacy,
requirements, remarked that "within the field of per&Issible action under the limitations
imposed by the Federal Constituton, the convention swept the' circle of expedients to
obstruct the exercise of the'franchise by the Negro race,"74 Miss. '266. See, also
United Sates v..Mtesissppf, No. 73, October term 1964, decide MAr. 8, '1965.(S11p op.'

Vp. 14-15)-.
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constitution, :1876, article VI, section.4, as amended in 1900; Oklahoma
constitution, 1907, article III, section 4a, as amended in 1910. The
same : result was accomplished in A].aJbama, Georgia and Virginia by
,the so-called " 'fighting'.grandfather clause." See Alabama constitu-
tion, 1901, section 180; Georgia constitution, 1877, article II, section'i,
paragraph IV(1-2), as amended in 1908; Virginia constitution, 1902,
section,19. Several of these States provided a ,separate exemption
from the literacy requirement for property holders. See Louisiana
,constitution, 1898, article 107, section 4; Alabama constitution, 1901,
section .181, second; Virginia constitution, 1902, section 19, third;
Georgia constitution, 1877, article II, section 1, paragraph IV(5).
And Alabama and Georgia additionally exempted persons of "good
moral character" who understood "the duties and oblicrations of citi-
zenship under a republican form of government." Alabama constitu-
tion, 1901; section 180, third; Georgia constitution, 1877, article II,
section 1, paragraph IV(3), as amended in 1908. Another device, in-
vented by Mississippi, and followed,.for a time, by South Carolina
and VirgiWa (and later Louisiana) offered white illiterates an oppor-
tunity to qualify by satisfying the registrar that they could "under-
stand" and "interpret" a constitutionalext when it was read to them.
Mississippi constitution, 1890, section 244; South Carolina constitu-
tion, 1895, article II, section 4(c) ; Virginia constitution, 1902, section
19, fourth; Louisiana constitution, 1921, article VIII, section 1(d).
For later registrants, South Carolina substituted a property alterna-
tive. South Carolina constitution, 1895, article II, section 4(d). The
o-Tandfather clause was struck down by the Supreme Court in 1915
(Guian v. Udted Statesm, 238 U.S. 347) ,ut the other devices remained

and discrimination continued.
(c) -Other met ld8 of discriminatin

The history of 15th amendment litigation in the Supreme Cowt-
from the beginning (United States v. Reese, 92 US. 214; Ex Parte
Yarborough, 110 U.S 651) through the "grandfather clause" (Guinn
supra; Myers v. Anderson, 238 U.S. 368), and the "white Drimary
(,ion v. Herndo , 273 U.S. 536; Nixon v. (london 286 U.S. 'Fa Sith
v. Allbwrght, 321 U.S. 649; Terry v. Adams, 346 U.S. 461), the resort
to procedural hurdles (Lane v. Wilson, 307 U.S. 268), to racial gerry-
mandering (C million v. Lightfoot, 364 U.S. 839), to improper chal-
lenges (United States v. Thoms, 362 U.S. 58) and, finally, the dis-
criminatory use of tests (Schnell v. Davi, 336 T.S. 933; Alaama v.
United States, 371 U.S. 37; Louisiana v. United State-, supra)-indi-
cates both the variety of means employed to bar Negro voting and the
durability of thesediscriminatory policies.

The barring of one contrivance has too often caused no change in
result, only in methods. See dissenting opinion of Judge John Brown
in United States v. Missisp, 229 F. Supp. 925, reversed and re-
m.anWed - U.S. -- (1965). The 15th amendment was intended to
nullif sophisticated as well as simple-ir*nded modes of discrimina-

tio "1ne~.JV ison, 307 U.S. 263,275 (1,039).
RECENT CONGRESSIONAL EJFORTS TO ELIMINATED DISCRIMINATION: THE

CIVIL RIGHTS ACTS OF 1957, 1960, AND 1964

In 1957, Congress enacted its first major civil rights statute since
the Reconstruction era. The Civil Rights Act of 1957 authorized the
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Attorney General to bring civil actions for injunctive reief to redress
denials of the right to vote on account of race or" color. He was also
authorized to seek injunctive relief against intimidation, threats, or
coercion for the purpose of interfering with the right to vote in
Federal elections. J .

The 1957 act also created the Civil Rights Commission and charged
it with investigating denials on the right to vote and other matters.

The act's impact on eliminating voting discrimination has been dis-
appointing. - The inability to gain access to voting records impeded
effective enforcement of the act. In one suit, it was held that where
registrars had resigned there was no one who could be sued since the
act, in the view of the Court, did not authorize suit against the State
as such. United State8 v. Alabama, 171 F. Supp. 720 (M.D. Ala.
1959), affirmed, 267 F. 2d 808 (C.A. 5, 1961). While this case was
pending in the Supreme Court, Congress enacted the Civil Rights
Act of 1960, which contained a provision specifically authorizing
joinder of a State as a party defendant.

The 1960 statute also amended the 1957 mit in two othersignificant
respects. First it required election officers to retain and preserve
.voting records and to permit the Attorney General or his representa-
tives to inspect and photograph the records. Second, it provided
that if, in a suit under the 1957 act the court finds that discrimina-
tion has been pursuant to a "pattern or practice," persons who are
thereafter refused registration by State officials may apply directly
to a Federal court or a voting referee, and that the court or referee
shall issue an applicant a certificate entitling him to vote if he is
found qualified under State! law,. and "qualified inder State law"
was defined to mean qualifications not miore stringent than those
required of persons wh6 were registered by State officials in the past.

Additional modifications in the voting laws were made in the Civil
Rights Act of 1964. Title I of that act provided for the expedition
of voting suits and their trial before a three-judge district court
with a direct appeal to the Supreme Court." The 1964 statute also
Prohibited, with respect to registration conducted under State law
for elections held solely or in part for Federal offices, (i) the use of
voting qualifications, practices, and standards different from those
applied under such law to other individuals in th6 past; (ii) the
rejection of applicants because of immaterial errors or omissionsmale by applicants filing out registration forms; and (iii) the juse

-of literacy tests as a qualca ion for voting unless they are admin-
istered and conducted wholly in writing.' The statute further estab-
lished a rebuttable presumption of literacy flowing from the com-
pletion of six grades in any recognized school.

TRE ADEQUAOr OP THE CIVIL EIPHTS ACTSOF 1057 060, A;D 1904

Experiencee has shown that the case-by-case litigation approach
-will not solve the voting discrimination problem. The statistic alone
are conclusive. In Alabama in 1964 only 19.4 percent of voting age
Negroes were registered to vote, an increase of only 9.2 percent since
1958. In Mississippi approximately 6.4 percent of voting age NegoeS
were registered in 1964, compared to 4.4 percent' 10 years earlier.
And in Louisiana Negro registration appears to have increased, only
one-tenth of 1 percent between 19581a1 d 1965. •
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The inadequacy of existing laws is attributable to .b th the in-transigence of local officials and dilatory tactics, two factors which
have largely neutralized years of litigating effort by the Department
of Justice. The former Assistant Attorney General in charge of the
Civil Ri hts Division Mr. Burke Marshall, stated in his recent book,
"Federaism and Civil Rights," at page 16:

When the will to keep Negro registration to a minimum is
strong, and the routine of determining whose applications are
acceptable is within the discretion of local officials, the lati-
tude for discrimination is almost endless. The practices that
can be used are virtually infinite.,

Mr. Marshall also described the first four cases filed in 1961 as
"characterized by seemingly endless litigation to bring about minimal
results," id. at 32. The history of one of those cases--filed against
the Board of Registrars of Dallas County, Ala.-illustrates this fail-
ure of existing law.

Dallas County, with Selma as the county seat, has a voting-age
population of approximately 29,500, of whom 14,500 are white persons
aund 15,000 are Negroes. In 1961, 9,195 of the whites--64 percent of
the voting-age total--and 156 Negroes-il percent of the total-were
registered to vote in Dallaa County.

On April 13,1961, the Government filed a lawsuit against the county
board of registrars under the Civil Rights Acts of 1957 and 1960.
The district court and the court of appeals found that the registrars
in office when the suit was filed had been engaging for years in a
pattern and practice of discrimination against Negroes. But when
the case came to trial 13 months later, those registrars had resigned
and new ones had been appointed. Although there was proof of dis-
crimination by prior registrars, including the misuse of the application
form as a test, the court found that the present registrars were not
discriminating and it declined to issue an injunction. , The Court of
Appeals for the Fifth Circuit reversed, and among other things it
disapproved the rejection of one Negro applicant or lack of'"ged
moral character" without a hearing and on the basis of rumor and
gossip. However, the court of appeals rejected the Government's
contention that the registrars should be required to apply, to Ne-
,groes the same standards applied to whites during the period of
discrimination. I

This form of relief, usually characterized as "freezing relief," is em-
bodied in the voting referee provision of the Civil Rights Act of 1960
(42 U.S.C. 1971(e)) and, in recent cases, the court of appeals has ap-
plied the "freezing" principle. - (See, United States. v. MAissisippi
(Walthall County), 339 F. 2d 679 (C.A. 5, 1964); United States v.
Duke, 332 F. 2d 759 (C.A. 5, 1964)), as has the Supreme Court; Loid-
siana v. United States, - U.S. - (Mar. 8, 1965).. But the failure to
secure "freezing" relief in the first Dallas.County appeal spelled sub-
stantial failure of 2 /2 years of effort to end voting discrimination in
that county.

The Dallas County Board of registrars continued to discriminate
after the injunction was issued. It was proved at the second trial that
between May 1962 and August, 1964 795 applications for, registration
had been filed by Negroes but that only 93-12 percent of the Negro
applicants--had been registered. During the same period, 945 of 1,232
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white applicants-more than 75 percent-were registered. The court
found that specific discriminatory practices were still used, including
the manipulation of literacy requirements. It pointed out that the
registrars had raised the standards for both Negro and white ap li-
cants; thAt the percentageof rejections for both races had more tfian
doubled since the first trial in May 1962. Only a tken number Qf
Negroes were registered. These discriminatory practices assured that
white political supremacy was unlawfully maintained in Dallas
County.In February 1964, an additional barrier to Negro registration was
erected when registrars throughout Alabama, including those in Dallas
County, began using a new application form which included a difficult
literacy and knowledge-of-government test. In September 1964 an-
other, and still more difficult test, prescribed by the State supreme
court, was adopted and administered by the Dallas County registrars.
Because registration in Alabama is permanent; the great majority of
white voters in Selma, already registered under easier standards, were
not required to pass these tests, so that, as a practical matter, it was
applied almost exclusively to the unregistered Negroes.

On February 4, 1965, nearly 4 years after suit was originally filed,
the district court entered a second decree which, among other things,
enjoined use of the new literacy and knowledge-of-government tests
and dealt with serious problems of delay in processing applications for
registration.
*The effectiveness of the litigation approach in Selma, Ala., is to be

judged, in large measure, by the fact that less than 3 percent of the
voting age Negroes in Dallas County are registered to vote.

The voting referee provisions have also proved inadequate in Perry
County, Ala.- In August 1962, a suit was brought against the Perry
County Board of Registrars under the Civil Rights Acts of 1957 and
1960, alleging racial discrimination against Negro applicants for voter
registration. As the court found, at that time 3,100 white persons-
90 percent of the adult whites--and 257 Negroes-5 percent of the
adult Negroe&-were registered to vote. After a trial in October 1962,
the Federal district court in November enjoined the board of registrars
from discriminating and from engaging in a number of specific dis-
criminatory practices, including the rejection of applicants for incon-
sequential errors on the application form.

In January 1963, civil contempt proceedings were initiated, on the
ground that the board had defied the court'4order. At the same time,
and in order to bring about the 'registration of qualified Negroes, the
voting referee machinery of the 1960 act-which permits application
for registration to be made directly to the court or to a voting referee-
was invoked by 173 Perry County Negroes who wrote letters to the
•Federal district court explaining that their applications for registra-
tion had been rejected by the State registrars since the court's decree
and asking the court's help. The relief provided by the court- was to
order the board of registrars to meet on special registration days and
reconsider the qualifications of those who had written the letters.
The board of registrars met, reconsidered, and again rejected most of
these Negro applicants.

During August and September 1963, an additional 176 letters were
filed in the district court. Again the court did not consider them
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directly ruling that these letters "do not contain requisite information
toqauaiiky them as applications" under th e statute.

In July 1964, the court' of appeals reversed' directed 1t6e district
court th process the applications, and suggested that "the 'jUdge may
well find it helpful to utilize the services of a refer."

In September 1964, the district coUit appointed a'pradticing attor-

ney from nearby Hale County, Ala., to act as referee. ' The rferee
notified the .egroes'who had written letters to the court thit he_ ould
hold hearings on their applicationss, and 134 Negroes preseiited theii-
selves to 'demonstrate their qualifications.-

Although the statute provides thaii' judging the appiicaiit'Uali-
fications to vote, the standards used may be no more stringeht than
those previously a pplied to white applicants during the peiod of dis-crimination, and alth'uh virtually no standards of literacy had been
imposed in the past, the referee administered to the Negroqs a knovl-
edge-of-government test and a literacy test. He also subjected them to
an oral dictation test, notwithstanding the earlier enactment of the
1964 Civil Rights Act requiring literacy tests to be "wholly i writing.'

Following the hearings, the referee filed his reports in the district
court, recommending the rejection of 1I0. of the 134 Negroes. On No-
vember 18, the district court confirmed the referee's report in all
respects.

The Department of Justice appealed and this time, obtained ami
order expediting the'hearing of the appeal, which is now se, for argu-
ment on May 20, 1965--over 2 years after the first applications were
filed in the district court under the voting referee provisions of the
Civil Rights Act of 1960.,

The history of the Perry County case points up some of 'the inade-
quacies of the voting referee machinery, of the 1960 act. , elay is one
defect. Because the government must challenge the referee's decisions,
the 1.960 act has the effect of interjecting yet another stage of litigation
into the case. There are other defects. The remedy is not appicabe
at all until the Government has brought and won a lawsuit and proved
discrimination "pursuant to a pattern or practice." The statute re-
quires that referees be qualified voters of the Federal judicial district.
In some districts, because of community pressures, this is difficult.

DISCRIMINATORY MISUSE OF TESTS AND DEVICES IS A WIDESPREAD
PRACTICE

The most graphic evidence of the use of tests and devices to deny
or abridge the right to vote on account of race or color appears in tables
submitted for the record by the Department of Justice (apps. G H,
and I). These tables show that the Department has instituted 12
voting discrimination suits in Alabama , 22 in Mississippi, and 14 i
Louisiana. o

The results of the suits which have gone to judgment to date are
striking. No voting discrimination suit-has ever been concluded with-
out a judicial finding of racial discrimination "by either the district
court or the court of appeals. Th Alabama eight cases have been
decided, and the courts have found discriminatory use of tests and
devices in-all eight. In Mississippi nine cases have been decided, and
the courts have found disciriminatory use of tests and devices in all

S. Rept. 162, 89-1, pt. 8--,2
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nine. Again, in Louisiana nine ases have been decided, and the
courts have found disciriminatory usB of tests and devices in all nine.

Nor has ithr! ,abut. of' tests ad device i1 these 'instances reflected
only isolated leviations from the norm. I,:n, all eight decided cases
in Alabama the courts have found that tie discrminatory use .of
tests or devices 4as been pursuant to. 4t "pattern or practice" of racialdiscripination. Inseven of the nine c9nludelawsuits, Wouisiana
a patte_ 9, prahie has been found andQf the Other two, the pattern
or practice' issue is y't to be decided by the cQQrt in one cas, and the
other was decided prior to enqqtment of, the, 1960 Act which first
enacted into law the pattern or p- tice concept. And ir Mississippi,
of tei mne cases decided by th Istrict courts, a pattern or practice
has li Ipundby the courts in five cases, the defendants have ad-mitted : pat iern or practice in two others, and appeals are currently
pending' in'heother two.Fo de tate8sv. Lo ousana& (225 F. Supp. 353 (E.D.
Ia. w the United States iallenged the validity of the
State's institutional 'interpretation test, the three-judge court found
"massive evidence that the registrars [in a number of different coun-
ties] discriminated against Negroes not as isolated or accidental or
unpredictable acts of unfairness by particular individuals, but as a
matter of State policy in a pattern based on the regular, consistent
predictable unequal application of the tests" (225 F. Supp. 381). The
Supreme Court, affirming the district court, found that the constitu-
tional interpretation test "as written' and applied was part of a success-
ful pl!an to eprive Louisiana Negroes of their right to vote."

Similarly,' the application form has often been used as a test which
only Negroes must pass" in order to qualify. In United State8 v.
Alabama' '(334 F. 2d583 (C.A. 5)), the court of appeals found that
the requirement of filling out a lengthy application form "became the
engine of discrimination" because whites.' were given frequent assist-
ance in determining the correct answer" whereas "Negroes not only
failed to receive assistance, [but] their applications were rejected for
slight and technical errors" '(364 F. 2d 587). Similarly, in Panola
Count ' Mss., the court of appeals found the application form "wastreated largely as t-n Informaion: form when submitted by a white
person" but as "a tpst of skillfor 'the Negro" (United State8 v. Dcke,
332 F. 2d 759,767 (C.A. 5)).

Another example of the difference in treat ment accorded whites and
Negroes occurred in George County, Miss., where Negro college grad-
uates were rejected while a white applicant was registered who gave
the following interpretation of a State constitUtional provision that
"there shall 'e no imprisonment f~r debt": "I think that a Neorger
should have 2 years in college be fore voting be cause he don't under.
stand.'?, Me also had ,explained to, the registrar's evident satisfaction
that the duties and obligations of citizenship were "under Standing
of pepper & Government ship bessing.?

OftPen whites are not made to take the'tests at all. See United Sftete
v. 7emeld'(231 F. ,Supp. 913 (1YA.D. La.)), .where Judge Dawkins
said:

Professionally trained Negroes" [including public, schoo ,
* principals and teachers] ,were iejected on the 'basis of the oral

test, while ,white persons Iwith sixth grade education and'jess
were registered without taking the test at all.
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To the same effect, see United States v. Duke, 8upra United States
v. Mississi8i (Walthall County) (339 F. 2d 679 (C.A. 5);,Uiited
States' v. Wines (189 F. Supp. 121 (N.D. Ga.)) ; United States v.
Wilder (222 F. Supp. 749 (W.D. La.)) United States v. (Jrawford
(229 F. Supp. 898 (W.hL)'); United states v. Rntsey (8 R:R.L.R.
156 (S.D. Miss.), a1rvmzed,!331 F. 2d 824 (CA. 5))..

Similar exam ples of discriminatory 'misusd: of literacy, tests and
devices? 'including nis&6 of the a:pplication form as a test, can be
found in United Statee v. MoElveen '(180 F. Supp. 10 (E.D. La.),
afflirwd, 362 U.S. 580); United State8 v. Atkins (323 F. 2d 733 (C.A.
5)) ;-United States vi Penton (212 F. Supp. 198 (M.D. Ala. 1962))
United States v. Parker (236 F. Supp. 511 (M.D. Ala. 1964)); United
States v. MisslSgippi (Waithall County) supra (O.A. 5 1964); United
States v. Lynd" (301, F. 2d 818 (C.A'. 5), certiorari denied 571 U.S:
893 and 321 F 2d'"26' (C.A. 5), ceriorari denied, 375 U.S. 968);
United States v Raine, supra;; United States v. Fo (211 F. Supp.
25 (E.D. La.), armed, 334 F. 2d 449"'(C.A. 5,1964)); United Sfdtes
v. Clement (231 F. Supp. 913 (W.D. La. 1964)); United States v.
Wilder, supra; United States v;. Ramsey, supra; United States V.
Cartwright (230 F. Supp. 873 ( M.D. Ala.)); United States v. Hine,
(9 R.R.L.R. '1332 (N.T. Ala.)); United States v. Crawford (229 F.
Supp. 898 (W.D. La.)); United States 'v. Association of Citizen Coun-
ois (196 F. Supp. 908 (W.D. La.));' United States v. Ford (9
R.R.L.R 1330 (SD. Ala.)); United Staes v. Coa (-- RR.L.R. "
(N.D. Miss.)); United States v. Atkins (- F. Supp '- (S.D. Ala.
1965)); United States v Campbell (- F. Supp - (N.D. Miss. 1965) ).

Tests of:knowledge of a wide variety of subjects, iheluding the
duties and obligations of citizenship, have been used for discrimina -
tory purposes or with a discriminatory effect (United States v. At-
kins, .-- F. Supp. - (S.D. Ala. 1965); United States v. Atkins, 323
F. 2d 733 (C.A. 5) ; United Statev. Parker, 236 F. Supp. 511 (M.D.
Ala. 1964) ; United States v. Louisiana, 225 F. Supp. 553 (E.D. La.),
afifrmed, - U.S. - (March 8, 1965)), including requirements that
the applicant know, understand, or interpret his exact age in years,
months, and days (United States v. MeEveen, 190 F. Supp. 10, 12-13
(E.D. La.), aflrned, 362U.S. 580) or knowledge of local government
(as in United States v.,Wardi (S.D. Miss.), appeal pending (C.A. 5)).

Decisions in cases filed by the Department of Justiceb show 'that
illiterate Whites have, been registered in Mississippi in at least Clairke,
Forrest, George, Panola, Sunflower Tallahatchie and Walthall Coun
ties. , In Alabama illiterate whites were registered at least in Macon
and Sumter Counties. In Louisiana illiterates were registered in Jack-
son and Plaquemines Parishes.

Indeed, the practice: of registering illiterates is doubtless much ih'6re
common than these caises:reveal. Often it was not essential to the gov-
ernment's cases to show this because of other practices which disguise
the registration of illiterate whites; e.g., §iml1e failure to administer
tests to ,hites at all, assisting whites in filling out forms and answer-
ing questions, allowing whites tb register by merely signing the reg-
istration book, registration by proy, and the like.

Thus; -in Dallas:'Comty, over i ,6-year periodd 47 percent of white
application forms were filled -oht' by' someone other than the ap
plicant, aid the answers to one question on '1,160 of these forms were
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proved by expert handwriting analysis to have been filled out by a
registrar.

The voucher requirement has similarly been used to effect discrimi-
nation. Registrars have required Negroes, but not whites, to produce
supporting witnesses to vouch for them (United States v. Ward, 222
F. Supp. 617 (W.D.; La.)). Registrars have required Negroes to
produce whites to vouch for them (United States vi, Hines, supra;
United States v. Manning, 205 F. Supp, 172 (W.D. La.); United
States v. Logue, - F. Supp. - (S.D. Afa.), appeal pending (C.A. 5);
United States v. Ward, supra), and registrars have helped whites,
but not Negroes, in obtainifig supporting witnesses (United States v.
Hines supra).

And "good. moral character" requirements have also been instru-
ments of discrimination. In addition to the Dallas. County incident
earlier described (United States v. Atkins, 323 F. 2d733 (C.A. 5)),
such misuse has been challenged in a number of pending suits. E.g.,
United States v. Ward (No. 21,711 (George County, Miss.) (C.A. 5));
United States v. Daniel (Jefferson Davis County, Miss.) (S.D.
Miss.); United States v. Belianyder (Jefferson County, Ala.). Thus
in George County, Miss., a Negro was rejected for bad character on
the basis of "complaints" of immoral conduct on his part, without
any opportunity for him to rebut the "charge."
_ These practices often continue despite the entry of court decrees.
To citd but one example, in United States v. Penton (212 F. Supp.
193 (M.D. Ala.)), the district court, noting that it had previously
decided two voting rights suits, said that "in spite of these prior judi-
cial declarations, the evidence in this case makes it clear that the
defendant State of Alabama * * * continues in the belief that some
contrivance may be successfully adopted and practiced for the pur-
pose of thwarting equality in the enj oyment of the right to vote by
citizens of the United States * * *." lEven after the district court's
decision in Penton, the discriminatory activity continued. In United
States v. Parker (236 F. Supp. 511 (M.D. Ala.)), decided December
17, 1964, the court found thatsince its previous order in Penton, the
Board of Elections of Montgomery County had instituted a "new
application form * * * as a means for continuing the rejection of
qualified Negro applicants. * I *"- Court orders have also been
evaded or disregarded in Forrest and Tallahatchie Counties in Missis-
sippi, Dallas, Perry, Bullock, and Macon Counties in Alabama, and
Plauemines Parish in Louisiana, to cite just some instances.

Moreover, the Department of Justice has filed actions alleging that
Mississippi, Alabama, and Louisiana have each enacted new and more
onerous qualifications laws which discriminate against Negroes even if
fairly administered, since registration is permanent in these States
and the vast majority of Negroes barred unlawfully in the past must
now submit to these new tests or devices while most of the whites have
a lifetime exemption. See United States v. Board of Registration of
Louiin (E.D. La.); United States v. Mississippi (- U.S. -
(March 8, 1965)) ; United States v. Louisiana (- U.S. - (March 8,
1965)); United States v. Baggett (M.D. Ala.).

These facts speak clearly: In widespread areas 'of several States
tests and devices as defined in this bill have been effectively used to
deny or abridge the right to vote on account of rage or eolor.
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THE MEANS CHOSEN FOR 
4 'TRIGGERING" THE SUSPENSION OF TESTS AND

DEVICES AND FOR AUTHORIZING APPOINTMENT OF EXAMFNUS

Section 3 o fithe bill as reported follows the judicial remedy tradition
by providing for suspension of tests and devices and, appointment of
examiners after a judicial determination has been made that violations
of the 15th amendment have occurred (except that examiners may be,
appointed as part of interlocutory judicial relief). 0, t.

Under section 4, however, tests or devices would be suspended, and
the appointment of examiners authorized, upon the coincidence of
three factors:. (1), Where such tests or devices were maintained as a
qualification for voting on November 1, 1964;: (2). where less than 50
percent of persons of voting age (other than aliens, and military per-
sonnel and their dependents) were registered to vote on November
1, 1964 or voted in the presidential election of 1964; and (8): where
more than 20 percent of the 1960 voting age population was non-
white. In addition, tests a Ad devices would be suspended and ex.
aminers authorized whenever the Attorney General requests and the
Census Director determines by a survey that fewer than 25 percent
of persons of voting age of any race or color are registered to vote at
the time of the survey.2  . I .......

The record before the committee leaves no doubt, that, where the
three factors described, above are present, low electoral participation
is almost always the result of racially discriminatory use of tests and
devices. The evidence supporting this conclusion is overwhelming.

In the presidential election of 1964, ballots were cast by 62 percent
of the American electorate. (See app. A.) Only 17 States fell below
the national average. In 9 of, these 17 States, fewer than 50 percent-of
the persons of voting age voted in the presidential election of 1964,
Of these nine States, seven employedtests or devices. A survey of reg-
istration data in :six of these States, (Alabama, Georgia, Louisiana,,
Mississippi, South Carolina, and Virginia) indicates that a large pro-
portion of nonwhites of voting age are not registered to vote. (See
app. C.) In these States the low percentage of persons who voted ih
the presidential election of November 1964 reflects the large numbers
of nonwhites of voting age whowere not registered. Only in Virginia
is less than 20 percent of the voting age population nonwhite. How-
ever, in 43 of 130 political subdivisions. (counties and independent
cities) in Virginia, in which less than 50, percent of the voting age
population, excluding aliens and persons in active military service and
their dependents, the nonwhite voting age population is more than 20
percent of the total.

While evidence of racial discrimination in the voting process has
been found in at I ast five of these States--Alabama, Mississippi,
Louisiana, Soutb Carolina and Georgia-the Department of Justice
has focused its efforts primarily on areas where voting discrimination
has been most severe.

We have described earlier the large number of lawsuits brought by
the Department of Justice in Alabama, Louisiana, and Mississippi, the
number of court findings: of discrimination by abuse of tests and de-
vices, the number of findings of a pattern or practice of discrimination,,
and the fact that no voting discrimination case brought by the De-

2 The undersigned hold differing views with respect to this provision, '-it is n6t discussed
further herein.
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apartment has ever been concluded without a finding of discrimination.
The statistics for counties in which these numerous suits were brought
uniformly support the conclusion we have reached that low registra-
tion and voting has been the result of racially discriminatory use of
tests and devices.

Thus, in the Alabama counties where suits were brought by the
Department of Justice, the figures show a substantial nonwhite voting
age population, a high percentage of white registration, a low per-
centage of nonwhite registration and low voter turnout in the presi-
dential election of 1964. (See app. D.) Similarly, in the Mississippi
counties:where suits were instituted, the statistics again reveal a'sub-
stantial nonwhite voting age population, a high percentage of white
registration and a low voter turnout in the presidential election. (See
app. F). And the statistical pattern holds true in Louisiana: a sub-
stantial nonwhite voting age population in each county where a suit
has been filed, a high percentage of whites registered, a low percentage
of nonwhites registered, and a low voter turnout in the last presi-
dential'election. (See app. E.)

An analysis of the registration data for 'the States covered, by
section 4(b) (1) and (2) reveals a similar pattern: a substantial non-
white voting age population, a high percentage of white registration,
a low percentage of nonwhite registration, a low voter turnout in the
presidential election of 1964, and the use of a test or device. (See

apRother similarity exists among the States of Alabama, Georgia,
Louisiana, Mississippi, and South Carolina. Each has had a general
public policy' of racial segregation evidenced by statutes in force and
effect in the areas of travel; recreation schools and hospital facilities.
(See a pp. J.) Of the 21 States which maintain a test or device (see
app. B), there are only 8, other than these 5, which have had a policy
of racial segregation reflected by their laws. In one of these, North
Carolina, 29 out of 100 political subdivisions are covered by the bill.
In another, Virginia, 43 out of 130 political subdivisions are covered.
The third, Delaware, is a State whose statutes now reflect a reversal
of that policy. This reversal is evidenced by the recent enactment of
antidiscrimination statutes in areas of public accommodations andemployment. -

On the other hand, in most of the States which maintain tests or
devices but in which more than 50 percent '6t the voting age popula-
tion voted in the presidential election 6f 1964 there are statutes pro-
hibiting racial discrimination in education, public accommodations,
employment, and housing. (See app..K.). Since, these 'States ex-
press in so many areas, a public policy against racial: discrimination,
it may beassumed--and the record shows no contrary evidece-that
discrimination in voting on account of race does n6t ekist.

In conclusion it appears-
(a) that where there is a substantial nonwhite voting .age

population;
(b) that where test or devie are used; and
(o) that where there is low voter participation-

this low' voter: participation and accompanying low'nonwhite regis-
triion almost always'is caused by the discriminatory use of tests or
devices inviolation of the15th amendment.



VOING RIGHTS LEGIS LTION 15

Section 4(a) provides for an "escape clause" under which a State or
separate subdivision as to which the determinations provided for in
section 4(b) (1) and (2) have been made as a separate unit may come
into the DistriCt Court for the District of Coluimbia and show that
no, test or device has been used in a discriminatory manner during the
5 preceding years. This means that in' Such an area' where in f~ct
discrimination has been for that, period and is nonexistent -assming
such an area to exist-that fact may be showif and the prohiblticn on
tests and devices lifted' accordingly. The' 5 year period was selected
in order to' provide for an appropriateperiod of proof of the elimina-
tion Of the effects of past discrimination.

The undersigned support the provisions of the, bill which provide
for the appointment of examiners under the circumstances set forth in
the bill. History has shown that suspension of the tests and devices
alone would not assure access of all persons to, voting and registration
Without regard to race or color. The maladministration of tests and
devices has been the major problem. Other'tactices of discrimination,
however, have been used and could readily IA resorted to b StAte? or
local 'election officials where tests and devices have been stispended.

That this is so is demonstrated by two recent actions in Louisiana
and' Alabama. The registrar in East and West Feliciana' Parishes
were enjoined by the three-judge district court in United Stiztes v.
Lousiana (225 F. Supp. 353 (E.D. La. 1963) , affirmed, - U.S. -
(Mar. 8, 1963)) ,' from using various State literacy tests.- Their
response was to close the registration' office thus freezing the existing
unlawful registration'disparity in those parishes. In Dallas County,
Ala., the registrars (as found' by the district court) slowed down
the pace of registration so as to prevent any appreciable number of
Negroes, qualifed or not, from completing the registration process.
The appointment of examiners is the effective answer to su6h tactics:

Wehave also provided for the suspension of tests and devices until
such time as the court determines that the State or subdivision h-e
been for a 5-year period and is free 6f discrimination. Our reasons
are as follows:

First, it appears from the history of the adoption of the tests and
devices coup led with their record of theit administration in the pet-
tinent areas that' the were not 'intended to and do not serve any
purpose but to disenfranchise Negroes. In effect, these States' and
subdivisions have chosen not 'to have tests and devices because they
are not applied to all applicants to register a~nd vote. Under these
circumstances we believe the applicable rule to be that declared by the
late Mr. Justice Felix Frankfurter:

It wotUd be a narrow conception of jurisprudence to con-
fine the notion of "laws" to what is found written on the stat-
ute books, and to disregard the gloss which life has written
upon, it. Settled State practice cannot supplant constitu-
tional guarantee, but it can establish what is State law. The
equal, protection clause did not write an empty formalism into
the Constitution. Deeply embedded, traditional ways of
carrying out State policy, * * * are often tougher and truer
law than the dead words of the written text (Nmhvi~le, 0.
& St. L. Ryi. v. Browning, 810 U.S. 362, 869 (1940)).
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- In, suspending the use, of tests and devices, Congress would be ap-
plying to -egroe.the "law" applied to whites.
- Second, many tests and devices used in these States are not sus-
ceptible of fair administration. For example, this is the case with
respect .to the requirement that registered voters must vouch for new
aiplicants in areas where, practically no Nogroes are registered and
wher4 whites cannot ke found to vouch for Nfegroes.

Thircd, many State laws Spring high registration requirements havebeen recently enacted following a loig period of racial discrimination.
Pair administration would freeze the -present white-Negro registra-ion isparty created by pas violations of the 15th amendment,
As the Supreme Court stated in United State8 v. Louiana ( U.S.7- (Mar. 8, 1965)), under such circumstances the laws ought not tobe

ourh, the education' dilterences between whites and'egroes inthe areas to be covered by the prohibitions-differences which are
roffected in the record before the committee-would mean that equal
ippli ction of the tests would abridge 15th amendment rights. This
advan e to whites is directly attributable to the States and localitiesinvolved. , .. :
.Fifth, itfwould be unfair to apply these tests or devices to N egroes

in States whose voting laws were enacted while large numbers of
Negroe .ere illegally disenfranchised and had no say m the adoption
of theh -i., The proper solution is to enfranchise the Negroes on thesme. 'rx's as the wintes have been permitted to vote and? then aftera period of time during which equal voting rights are exerciseA, r-
mit the people to determine such qualifications as they desire. his
is what the bill will do.

Sixth', as described local officials commonly have nrtApplied, the
tests and 46vices to whites:. If examiners were required to Wminister
them, there is risk that, while examiners were applying them to Ne-
groes w o- ,apply, whites would be registered by local officials who
would not, be requiring compliance.We are also of the view that'an entire State covered by the test and
device prohibition of section 4 must be able to lift the 'rohibition ifany part of it is to be relieved from: the requirements of section 4.
ThI statewide ,an is a prophylactic measure grounded on the prob-
ability of future discrimination throughout the State even if it may
not nQw exist in some areas. As the Shpreme Court said about title II
of the Civil Rights Act 91f1964:

'With this situation spreading as the record shows, Congress
was not required to await the total dislocation -of com-
merce. * * * "Congress, was entitled to provide reasonable
preventive measures * * *." (KatzenbacA v. M c ing, 379
U.S. 294, 301).'

Moreover, in most of the States affected by section 4 local boards ofreistration are so closely and directly controlled by and subject to
e direction of- State boards of election-and, indeed, the State leg-

islature-that they would be required to misapplyi tests and devices,
irrespective of their own inclinations, if this suite'Wthe general policy
of the State government. -'J
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CONSTITUTIMNALITY ,

The proposed legislation iniplennts the e p t-commad of -the
5h'amenamed t'that "the right V * * Ito vote 'hil not be -denied, or

abridged * * * by any State on account of race [or] color."
1.' The power of'ongress

Section 2 of, the amendment says,.with respect to the '15th article of
amendment: "TlIe Congress :hall have power to enforce this- article
by appropriate legislation" (Aimiend. X ,.; 2),' ,Here' then, we draw
on one 'of. the powers expressly delegated by' the people 4nd by the
States to the Congress--he' power to. prevent' the denial or Abridge-
ment of the right to vote on account of race or color.

No statute confined to enforcing the 15th amendment exemption
from racial discriniation in voting, has ever' been voided by the- Su-
,preme Court. The ,criminal laws 'involved :in- the cases of United
States v. Reese (92 U.S. 214), and James v. B&duman (190 U.S. 127),
were held bad because they :purported to .'punish interference 'with
voting on-grounds other than ade. 'Indee'd, in' eese '(92 U.S. at 218),
and' again in Bowman. (190 U.S. at i38-139), the Supreme. Court
expressly recognized the power of' Congress to deal with racial dis-
crimination in voting:

If citizens of one race having certain qualifications are per-
mitted by law to votethose of another having the -same
qualifications must be. Previous to- this 'amendment, there
was no constitutional-guarantee against this discrimination:.
now there is. It follows that the amendment has :invested
the citizens of the United States with a'new constitutional
,right which is wtihin the protecting power of Congress.
That right is exemption from discrimination in the, exercise
of the elective franchise on account 'of race, color, or previous
condition of servitude. This, under the express provisions
of the second section of the amendment, Congress may en-
force by "appropriate legislation."

(See also United States v. Raines, 362 U.S. 17 (1957 act) United
States v.:.Thom~a, 362 U.S. 58 (same) ;,Hannah v. Larhe, '363 U.S.
420 (Civil Rights Commission rules under 1957 act); Alabama v.
United States, 371 U.S. 37' (1960 act) ; United States v. Mississippi,
No. 73, this term, decided Mar. 8. 1965 (same) ; Lonisiaam v. United
$tates, No. 67, this term, decided 1ar. 8, 1965 (same).)

'It remains only to see whether the means suggested are appropriate.
In the case of Ex'Parte Virginia, already referred tO, still speaking of
the three ,postwar amendments, the court Continues (100 U.S. at345-346) :

Whatever legislation is' appropriate, that is, ada pted to
carry out the objects the amendments have in view, whatever
tends to enforce submission to the prohibitions they contain,
and to secure to all persons the enjoymentof perfect equality
of civil rights and the equal protection of the laws against
State denial or invasion, if not prohibited, is brought within
the domain of congressional power.

t, This section of ,the statement is not' intedded to, comment upon or discuss the.con-
s.tltutonalitj,.f sec. 9, the poll tax 'provision.

S. Ttpnt, 16 0 1) , it3 3
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See, also, Everand's Breweries v. Day (265 U.S. 545, 558-559) ap-
plying the same standard to the enforcement section of the prohibi-
tion (18th) amendment. And, seb United States v. Raines (362 U.S.17, 25).

2. Relationship of this bill to the right of the States to fPo qualifwations
for ,voting

Article I, section 2, and the 17th amendment to the Constitution
permits the right of the States to fix the qualifications for voting.
However, the 15th amendment outlaws voting discrimination, whether
accomplished by procedural or substantive means. The restriction of
the franchise to whites in the Delaware constitution was a "voting
qualification." Thus it had to bow before the 15th amendment (Neal
v. Delaware, 103 U.S. 370). So did the grandfather clauses of Okla-
homa and Maryland, which were also substantive qualifications (Gui'n
v. United States, 238 U.S. 347; Myers v. Andersn., 238 U.S. 368).
Nor are only the most obvious devices reached. As the Court said
in Lane v. -Wison (307 U.S. 268, 275): "The amendment nullifies
sophisticated as well as simple-minded modes of discrimination."
Literacy tests and similar requirements enjoy no special immunity.
In Lassiter v. Northampton Election Board (360 U.S. 45), the ' Court
found no fault with a literacy requirement, as such, but it added:
"Of course, a literacy test, fair on its face, may be employed to per-
petuate that discrimination which the 15th amendment was designed
to uproot" (Id. at 53). See, also, Gray v. Sanders (372 UoS. 368,
379). Furthermore, as the opinion in assiter notes, the Court had
earlier affirmed a decision annulling Alabama's literacy test on the
ground that it was "merely a device to make racial discrimination
easy" (860 U.S. at 53). (See Dalvis v. Schnell, 336 U.S. 933, affirming
81 F. Supp. 872.) The Supreme Court has also just voided one of
Louisiana's literacy tests (Louisiana v. United States, No. 67, this
term decided March 8 1965). Mr. Justice Frankfurter, speaking
for die Court in Gomilion v. Lightfoot (364 U.S. 339, 347), a 15th
amendment case said:

When a State exercises power wholly within the domain of
State interest, it is insulated from Federal judicial review.
But such insulation is not carried over when State power is
used as an instrument for circumventin a federally pro-
tected right. 

g a ed r

Thus, so long as State laws or practices erecting voting qualifica-
tions do not run afoul the 15th amendment or other provisions of the
Constitution, they stand undisturbed. But when State power is
abused, it is subject to Federal action by Congress as well as by the
courts under the 15th amendment. That was expressly affirmed in the
Lassiter case where the Supreme Court said that "the suffrage * * *
is subject to the imposition of State standards which are not discrimi-
natory and which do not contravene any restriction that Congress,
acting pursuant to its constitutional powers, has imposed" (860
U.S. 51).
3. The appropriateness of legylation

The factual background is always relevant in assessing the constitu-
tional "appropriateness" of legislation. See, e.g., Qhicago Board of
Trade v. Olsen, 262 U.S. 1, 32; Labor Board v. Jones & Laughlin,

.18
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301 U.S. 1, 43; Wiokard v. Filburn, 317 U.S. 111, 125-128; United
State v. Gained, No.' 13, this term, decided March 1, 1965. The iule
applies in the area of 'persistent racial' discrimination. See,
Brown v. Board of Eduation, 347 U.S. 483; Eubank8 v. Zouiiiwu,
356 U.S. 584;: GriiAn v. School Bbard, 377' U.S. 218; Louisiana v.
United State8, No. 67, this term, decided March 8. 1965.'

There can be no doubt about the present need for Federal legisl
tion to correct widespread violations of the 15th amendment. The
prevailing conditions in those areas where the bill will operate offer
ample justification for congressional action because there is little basis
for supposing that about action, the States and subdivisions affected
wil themselves remedy the present siltation in view of the history of
the adoption and administration of the several tests and devices
reached by the bill.

The choice of the means to solve a problem within the legitimate
concern of the Congrem is largely a legislative question. What the
Supreme Court said in sustaining the constitutionality of the Civil
Rights Act of 1964 is fully applicable:

* ** where we find that the legislators, in light of the
facts and testimony before them, have a rational basis for
finding a chosen regulatory scheme necessary to the protection
of commerce, our investigation is at an end. * * * (Katzen-
back v. McClung, 379 U.S. 294, 303-304).

In enforcing the 15th amendment Congress may forbid the use of
voter qualification laws where necessary to meet the risk of continued
or renewed violations of constitutional rights even though, in the ab-
sence of the course of illegal conduct predicated upon the use of such
tests, the same State laws might be unobjectionable.

The bill provides a means for a State or subdivision to show that it
is not in violation of the 15th amendment. There is ample precedent
for that procedure. See e.g Emergency Price Control Act of 1942,
section 203 (a), 56 Stat. 23; 6 ivil Rights Act of 1964, section 709(e),
78 Stat. 241, 263, 42 U.S.C.A. 2000a-8(c); Interstate Commerce Act
section 204(a) (4a), 49 U.S.C. 304(a) (4a); Securities and Exchange
Commission Rule 10 B-8 (f), promulgated pursuant to Securities Ex-
change Act of 1934, 15 U.S. 78j (bf. Congress has also previously
established a single forum for determining questions of national con-
cern, and the Supreme Court has approved its action. See Emergency
Price Control Act of 1942, section 204 (a), (d), 56 Stat. 23; Locketry v.
Phillips, 819 U.S. 182.

ANALYSIS OF THE BILL

The title of the bill has been amended to indicate that this is a bill
to enforce the 15th amendment to the Constitution and "for other
purposes."
Section 1

The first, section states that the title of the statute is the ,', .Voting
Rights Act ;f 1965." 
Section 2

This section grants to all citizens of the United States a right to be
free from enactment or enforcement of voting qualifications or pre-
requisites to voting or procedures, standards, or practices which deny
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or abridge the right to vote in account of race or color. The section
is the same as introduced exept that c.hanges hare bten mad to make
clear that the rights protected are those of citizens of the United
States and to set out Wi'th mbr6 spiDcificity the breadth of thbse rig hts
and to harmonize the language with title I of the Civil Rights Ac of
1964.
&ctkian 3,

This section affords A, ieans of dealing with denial or abridgement
of the right to vote on account of race or color wherever it may occur
throughout the States or subdivisions of thie United States. Nothing
in this sectiotl is intended to limit the powers of a court under statutes
prMViously enacted. .

Subsecturn 3(a).-The bill as introduced did not contain an equiv-
alent of this subsection. Thf subsection as reported provides that
whenever the Attorney General brings an action m a State or politi al
subdivision to enforce the 15th imondment or implementing legisla-
tion, including this statute, the district court is required to authorize
the appointment of exaniners (1) as part of interlocutor relief if the
court determines such appointment to be necessary to enforce the 15th
amendment, or (2) as part of any final judgment if the court finds that
the 15th amendment has been violated in such State or subdivision.
The court shall determine in which subdivision or subdivisions and for
what period of time the appointment of examiners is appropriate to
enforce the guarantees of the 15th amendment. The court is not re-
quired to authorize the appointment of examiners if the incidents of
violations of the 15th amendment (1) have been limited in number
and promptly and effectively corrected by State or local action, (2)
the continuing effect 6f the incidents has been eliminated, and 3)
there is no reasonable probability of their recurrence. This provision
is in addition to the provisions of section 4 and the provisions for
appointment of examiners in section 6 (b).

Subseotdim 3(b).-Thebill as introduced did not coritain an eqluiv-
alent of this subsection. Section 3(b) as reported by the committee
provides that whenever the Attorney General brings an action in a
State or a political subdivision' to enforce the 15h amen dmen; orimplementing legislation, and the court finds that a test or device (as
defined in subsec. 4(c)) has been used for the purpose of denying
or abridging the right of any citizen to vote on account-of race or color,
the court is required to suspend the use of such test or device in such
State or such subdivisions as the court shall determine is appropriate
and for such period as it deems necessary. If the court finds that any
test or device has been used with the intent to discriminate on account
of race or color or, in the alternative, has had that effect, or both,
it may enjoin tei. use of tests or devices. A test or'device is enjoinable
also if i ts application would perpetuate past discrimination. The
court may, of course, exercise power granted under this subsection at
the same time as it authorizes the appointment of examiners under sil)-
section' 3(-I).

Subsetio. 3(c).-The substance of section 8 of thb bill as introduced
has been retained in this subsection and in section 5 of the bill as
reported. This provision is intended, by providing for judicial scru-
tiy of new or changed voting requirements, to insute againstthe erec-
tion of new diseriminaitory Voting barriers by States or political sub-
divisions which have already been found to have discriminated.
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Subsection 3(c) as reported provides that if in a lawsuit brought
by the Attorney General the court finds violations of the 15th amend-
ment justifying equitable relief, jurisdiction shall be retained as ap-
propriate and the c : shall order that any voting qualification, pre-
requisite, standard, -practice, or procedure different from that in force
or effect when the action was brought shall be submitted to the Attor-
ney General. If the Attorney General files an objection with the
court within 60 days after such submission to him by the chief legal
officer or other appropriate official of the State, the voting qualification,
prerequisite, standard, practice, or procedure in dispute shall not be
enforced unless and until the court finds that it does not have the
purpose or will not have the effect of denying or abridging the right to
vote on account of race or color. Neither the court's. finding nor the
Attorney General's failure to 'object is to constitute a'bar to a sub-
sequent action, for example one Igrowing out of the applications of
practice or procedure which had been found unobjectionayle on its fac.,
to enoin enforcement of such4 qualification, prerequisite1 standards
practWe, or procedu re.
Section 4

Subsection 4(a).-This subsection is-based upon section 3 of the bill
as introduced, but major modifications have been made. This sub-
section assures that no citizen of the United Ststes in any State or polit-t
ical subdivision f0p which determinations have been made pursuant
to subsection 4(b) shall be denied the right to vjte in any Federtt,
State, or local election without compliance with any test or device- as
that term is defined in subsection 4(c).

This subsection prescribes A the procedure-by which States and palit-
ical subdivisions can seek court approval of 'the use ok tests and de-
vices. Such relief may be sought in a declaratory judgment proceed-
ing before a' three-judge district court convened in the Distriot of
Columbia upon application of an entire State, where the subsection
4(b) determination covers the entire State, or 'upon application of a
political, subdivision with respect to, which a ,subsection 4(b) deter-
mination has been made as a separate unit., A State or political sub-
divigidn, however, will not be permitted to resume'the use oftests or
devices unless and-'until the district court makes one of two determine
tions:

(1) that no. test or devicejhms bqn usid in the plaintiff Stte
or in the plaintiff political subdivisions during the 5 years prel-
ing the filing of the action fo~p the purpose of denying or bri. dg-
ing the right to, vote on account of race or coloiz. The court way,
not make this determination if' any test or device has. been, ue,
with the intent of discriminate on account of race or color or,
in the. ajtbrnative, if its use has had that effect, or both (subsec-
4(R) (1)) : or
i (2) in the alternative that (a.) either th percentage of persons
in such State or political subdivision that voted in the presidential
election most recent to the filing of the action exceeded the nat-

' The bill as introduced would have permitted a State or political subdivision to resume
the use of tests or devices upon the finding of a three-Judge district court convened in the
District of Columbia that neither the State nor a, political subdJision or any person actlp
under color of law had engaged during the 10 years preceding Vte filing of the action Wt
acts or practices' de%ying o " abriding the right to Vote for reasons of race or color. No
State or political subdivision tould fl e such actlon for 10 years after the entry of a final
Judgment determining' that denials or abridgment of the right to vote by reason of race or
color had occurred in its territory.
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tional average of persons voting in such election, or that the per-
cent of persons in the plaintiff State or political subdivision that
have been registered to vote by State or local officials exceeds 60
percent of persons of voting age meeting residence requirements
in such 'State or subdivision; and that (b)'the Statp or subdivi-
sion can prove to 'th satisfaction of the court thAt there is no
denial or abridgment of the right to vote on account of race or
color in such State or in any political subdivision of such State
(subsec. 4(a) (2)),, Subsection 4(a)'further provides that were
S determination is made under either subsection 4(a) (1) or 4(a)
(2) the three-judg6 court shall'retain juiisdiction of such action
for 5 years after judgment and shall reopen the action upon mo-
tion of the Attorney General alleging that a test or device has been
used for the purpose or with 'the effect of denying or abridging
the right to vote on account of race.

Where a, proceeding under subsection 4(a) is brou ht by a State, it
is our mteition that a declaratory judgMent issuedin favor of such
State shall not preclude the Attorne General, where appropriate,
from requiring the court to reopen the action as 'to the State upon
allegations of discrimination within a subdivision of such State.

Subsecton 4(a) further provides that in any proceeding brought
pursuant to it, a final judgment of any court of the United States,
rendered before or after the p=e of this bill (but, within 5 years
of the declaratory judgment preceding) , determining that there have
been denials or abridgments of the right to vote, on account of race
or color through the use of tests or devices anywhere within the
territory of the plaintiff State or political subdivision, may be intro-
duced as prima facie evidence of the facts found by the court. This
proviso, however, is not intended to reduce the legal effect, including
res judicata and estoppel , which-such a final judgment has under
existing law. I

In any proceedingbrought pursuant to this subsection, the Attorney
General shall consent to the entry of a declaratory judgment if he
determines that he has no reason to believe that any test or device has
been used during the 5 years preceding the filing of the action for the
purpose or withthe effect of denying or abridging the right to vote on
account of race or color, but his consent does not bar a later request
for reopening based, for example, upon the application of a test or
device not previously used in a discriminatory. manner.

S ubiectiwn 4 (b).--This subsection prescribes th6 conditions under
which the provisions of subsection 4(a) beome effective. There are
two alternative formulas. Each formula requires certain factual
determlnations-determinatons that are not reviewable in court.
Twoof the three determinations required under the first formula are
essentially the same as those in subsection 3(a) of the bill as intro-
duced; the other determination required by this formula is new. The
second formula under this subsection also is new.:

Formuda No. I
Subsection 4 (b) (1).-This is the first of three determinations which

must be made under the 'first formula before the provisions of sub-
section 4 (a) become operative ' The Attorney General must determine
that a State or any, political' subdivision of a State maintained any
test or device on November 1' '1964, asa qualificationxfor voting.
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Subsetion 4(b) ( ).-This subsection sets forth the two deterlmi-
nations which the Director of the Census must make under the first
formula, before the provisions. of subsection 4(a) become operative:

(a), First, the Director of the Census must determine that less.
than 50 percent of the persons of voting age, other than aliens and
persons in active military service and their dependents, residing
in any State or any political subdivision of a State were registered
to vote on November 1, 1964, or voted in the presidential election
of 1964. The exclusion from voting age population of aliens and
military persons was added by the committee.. The vote in, the
presidential election of 1964 is the vote cast for the presidential
candidates. Where. an entire State -falls within this subsection,
so does each and every political subdivision within that State.

(b) Second the Director of the Census must determine that,
according to the 1960 census, more than 20 percent of the persons
of voting age were nonwhite 'in any State- or political subdivision
of a State. Where an entire State falls within this subsection, so
does each political subdivision withinthat State. This determina-
tion was not required in the billas introduced.

Fonmda No. II
Subsection 4(b) (3).-This subsection provides an alternative for-

mula to that set out in subsection ,4(b) (1) and 4(b) (2). It provides
that even if a State or subdivision is not covered by. a determination
made pursuant to subsections 4(,b)1(11) and 4(b) (2), the provisions
of subsection 4(a) will go into effectLwhen the Director of the 'Bureau
of the Census determines by a survey made upon the request of the
Attorney General, that the total number of persons of any race or
color who are registered to vote for Federal and State and local elec-
tions in any State or political subdivision.is less than 25 percent of
the total number of al person Of such race or color residing in such
State or political subdivision. It is, not contemplated that the Attor-
ney General will request a surivey except when'he has, reason to believe
that there has been denial or abridgment of the'right to vote on ac-
count of race or color. If the information is not available in the files
of the Bureau, such survey as is needed wiU'be conducted in accordance
with the usual practices o the Bureau of Census. cd "

Subeetion 4(c).-Under this'subsection, a test or device would -be
within the terms of this act and particularly 'section 4 if it is a'pre-
requisite for voting or registration for voting and if it is any one of the
requirements described in clauses (1) through (4). The tests or de-
vices proscribed in the bill as reported are identical to those set out in
clauses (1) through (4) of section 3(b)of the bill as'introduced.

ub8ection 4 (o) (1).--Under this subsection, a test or device includes'
any requirement for a demonstration of the ability to read, pronounce,,.
write, understand, or interpret any matter on an application form or
otherwise, as a prerequisite for voting or registration for voting.

Subeetwn 4(c)().-The second type of test or device covered is
any prerequisite for voting or registration for voting that requires
demonstration of any educational achievement or knowledge of any
particular subject,' whether this demonstration is to be made by means
of an ai4plication form or otherwise, This definition, for example, is
intended to include a requirement that an applicant be familiar with

provisions of Federal, State, or local law or demonstrate a knowledge
of current events or of historical facts and would also preclude a test
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of knowledge of such matters as one's exact age in years, months, and
days, as well as tests of knowledgein the moreusual sense.

'Sub8eation 4(c)(3).--The third type of test or device covered is any
requirement of good moral character. This definition would not result
in the proscription of the frequent requirement of States and political
subdivisions that an applicant for voting or registration for voting
be free of conviction of a felony or mental disability. It applies where
lack of good' moral, character is. defined in terms of conviction of
lesser crimes.

Sub8eotr 4(o) (4).-The final type of test or device included
within this subsection is any prerequisite for voting or registration for
voting which requires a person to prove his qualifications by the
voucher of registered voters or members of any other class.

Sub8ection 4 (d) -This subsection is changed from subsection 3 (c)
in the bill as introduced, and clarifies the burden of proof required of
a State or political subdivision to resume use of tests or devices. It
provides that no State or subdivision shall be determined to have
engaged in the use of tests or devices for the purpose of denying or
abridging the right to -vote on account of race or color if (1) incidents
of the use of tests or devices for the purpose of denying or abridging
theright to vote on account, of race or color have been limited in num-
ber and have been promptly and effectively corrected by State or local
action; (2) the continuing effect of the discriminatory, use of tests or
devices has been eliminated; and; (3) there is no reasonable probability
of the. reeurrence, of..the discriminatory use of -tests, or devices inithe.
future.,
SeOtin 6

,This section deals with attempts by a State or political subdivision.
with respect to which the prohibitions f' section,4 are in. effect to alter
by statute oi administrative acts voting'qualifications and procedures.
in effecton November r1964. The seefion is a substitute forsectioii
of thebillas introduced. or sectiop S

Section 5 now permits a State or political subdivision to enforce a
new or changed requirement, if it, through its chief legal officer, submits
the new'requirement or change to the Attorey General and the Attor-
ney General does not interpose objections withlij 60 days.

'If the new qualification, prerequisite, standard, practice, or, proe-.
dure is not submitted to the Attorney (enieral, or it it is submitted'and
he interposes an objection, then the State or siibdvision which is within
section 4(a) will not be abl to enforce the new requirements without
obtaining a declaratory judgment that such new qualifications, prereq-
uisites standards, practice, or procedure both does not have the purpose
or will not have the effect of denying or abridging rights guaranteed
by the 15th amendment. Any such action for declaratory judgment
must be broughtbefore a three-judge District Court for the District
of Columbia. There is a right of direct appeal to the Supreme Court.

Neither the Attorney General's failure to interpose an objection or
the entry of a declaratory judgment under this section will bar any
subsequent actions, for example, one growing oiit of the application of
a practice or procedure which had been found unobjectionable on its
fact, to enjoin the enactment or enforcement of a new or c~ianged~vot-
ingqualification, prereqUisite, Standard practice, or procedure.
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Section 6.-This section, which is substituted for section 4 (a) of the
bill as introduced, provides for the appointment of examiners Exam-
iners are to be appointed, by the Civil Service Commission when 'the
Attorney General makes any one of three certifications.

First., when a court authorizes appointment of examiners pursuant
to section 3(a), the Attorney General will certify this authorization
to the Commission. This provision was not included in the bill as
introduced, and was added to conform with the new section 3 (a).

Second, the Attorney General may certify that he has received 20
or more meritorious complaints alleging denial of the right to vote
under color of law on account-of ,ce or color from residents of a
political subdivision which falls within the scope of section 4(b). It
is intended that the Attorney 'General's certification that the com-
plaints are meritorious be final and not subject to review by the courts.
This provision is substantially similar to that in the original bill, but
adds a clarification that such certifications may not be made with
respect to subdivisions which come within a declaratory judgment
rendered pursuant to section 4 (a).

Third, the Attorney General may certify that in his judgment the
appointment of examiners in a. subdivision within the scope of section
4(b) is necessary to enforce the guarantees of the 15th amendment.
The section adds a provision to the bill as introduced, directing that
in raking this determination the Attorney General is to consider
among other factors whether the ratio of nonwhite persons to white
persons registered in the subdivision can be fairly attributed to vio-
lations of the 15th amendment. Again, the new provision makes it
clear that such certification may not be made as to subdivisions which
come within a declaratory judgment rendered pursuant to section
4(a). Under express language in subsection 4(b), section 6 determi-
nations and certifications of the Attorney General are final and non-
reviewable by the courts.

Section 6 also authorizes the Civil Service Commission to appoint
as many examiners as it deems necessary for each subdivision with
respect to 'which certifications have been made. To the extent prac-
ticable, the examiners are to be residents of the State in which they
will serve.

The duties of examiners are set out inthis section. Their functions
are to examine applicants who present themselves and to prepare and
maintain lists of such applicants eligible to vote'in Federal, State, and
'local elections. Examiners are authorized to administer oaths.

The Civil Service Commission may, as required by circumstances,
have one examiner serve one or' more subdivisions so that it will not
be necessary to have, one examiner in each 'subdivision that may be
covered.

The personnel provisions set forth in this subsection provide -that
examiners, hearing officers provided for in-section 8, and other neces-
sary support personnel, including observers under section 10, shall
'be appointed and compensated without regard to any 'statute 'dmin-
,istered :by the Civil Service Commission, including the civil service
laws,'the Veterans' Preference Act of 1944, as amended, section 11 of
'the Administrative Procedure Act, and the Classification Act; of 1949,
asamended. Such persons may be excepted by the Civil Service Com-
mission from the provisions of the Dual'Compensation Act. The
section also provides that 'all' personnel appointed from outside the

el -11R nt 100
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Government service to these positions may be separated without re-
gard to the Veterans' Preference Act of 1944, as amended, section 11
of the Administrative Procedure Act, and any other statute.

Personnel appointed from outside the Government service will, how-
ever, be covered by the Federal Employees' Compensation Act and
subject to the Social Security Act. The provision that tle Civil Serv-
ice Commission is authorized to designate suitable persons in the offi-
cial service of the United States, with their consent, to serve in the
'positions of examiner, hearing officer, and of support personnel is to
enable the Civil Service Commission to use present Government em-
ployees on a detailed basis in accordance with prevailing practice.
Such detailed employees will retain their full rights and benefits while
serving in the positions to which they are detailed. They will not,
however, by virtue of such detail, acquire additional entitlement to
leave, health and life insurance, or retirement benefits, but their entitle-
ment to such benefits will'in no way be diminished.
Section 7

Subgeotuon 7 (a).-This subsection is similar to subsection 5 (a) in
the bill as introduced. The subsection provides that examiners, ap-
pointed pursuant to section 6 are to examine applicants at such places
as the Civil Service Commission shall designate to determine their
qualifications for voting. Specific authorization for the Civil Service
Commission to designate places of examination was added by the
committee..,

This subsection requires the applicant to allege in his application
that he is not otherwise registered to vote and that he has been de-
prived of the right to register or vote on account of race or color. A
person may be '"deprived of the right to register or vote on account of
race or color" not, only when his registration application is rejected
but also when he is turned away at the polls, delayed by registrars, or
when some other obstruction cognizable under the bill, deprives him
of an effective opportunity to register or vote. The Attorney General
may require the applicant further to allege that, within 90 days pre-
ceding his -application he has been denied under color of law the op-
portunity to register or to vote or has been found not qualified to
vote by a person acting under color of law.

Subsection 7(b).-This subsection, which was originally numbered
as subsection 5(b), has been slightly changed by the committee. It
now provides that the examiner is to place 6n a list of eligible voters
any applicant whom he finds, in accordance with instructions re-
ceived under subsection 8(b), to have qualifications prescribed by
State law not inconsistent with the Constitution and laws of the United
States. This latter provision was inserted by the committee to spell
out specifically that while State law, was to govern, this meant only
State law which is not inconsistent with Federal law, including this
act.
I This subsection also provides that challenges to the examiner's list-

ing are tobe made in accordance with subsection 8(a) and ate not to
be the basis for a criminal prosecution under sections 11 and 12. This
subsection specifies the time for transmitting and ,certifying the list
of eligible voters to the offices of the appropriate election officials, with
copies to the Attorney G~heral and the attorney general of the State,
as well; as the times when the list is to be made aVailable for public

'inspection.
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This subsection expressly: confers a aright to vote to eny person
whose lame appears on the list transmitted to appropriate election offi-
cials at least 45 days prior to an election. Such transmittal can be
accomplished by depositing the list, certified, to be correct by, the
examiner in the U.S. registered, mails on or before the 45th day. Any
person whose name appears on alist must be allowed to vote unless
and until his name hap-been removed from the list :in accordance with
subsection 7(d).

Sub8ecton 7(c),-This subsection is identical, except for one minor
language change, to subsection 5 (c) in the bill as introduced. It pro-
vides that the examiner shall issue a certificate of voting eligibility to
each person whose name appears on a list of eligible voters.

Subsection 7(d).-,-This subsection, which was orginally numbered
as subsection 6(d), has been slightly changed by the committee. In
its present form, it sets forth two conditions for removal of a person
from the list, of eligible voters. These conditions are, first, a success-
ful challenge taken in accordance with the procedure enumerated in
section 8, and, second, demonstration to an examiner that the person
whose name is sought to be removed has lost his eligibility to vote
under State law. The subsection provides that the examiner is only

'to consider State law not inconsistent with the Constitution and laws
of the United States. The only change fr6m the bill as introduced
is the deletion of a provision which permitted persons to remain on
the list if they voted at least once during 3 consecutive years while
listed. It was decided that a person should be removed from the
Federal list for failure to vote under the same conditions as he would
be removed from the State registration rolls.
Section 8

Subsection 8 (a).-This subsection provides for challenges to listings
on the eligibility list and sets forth the procedure to be followed in
making such challenge. It corresponds to subsection 5 (a) of the bill
as introduced. As reported by the committee, section 8(a) provides
that a hearing officer appointedby and responsible to the Civil Service
Commission shall hear challenges to listing on the eligibility list.
Challenges are to be filed in an office, within the State designated by
the Civil Servicel Commission and may be entertained only if filed
within 10 days after the listing of the challenged person is made avail-
able to public inspection and if supported byaffidavit of at least two
persons'havingpersonal knowledge of the facts constituting grounds
for the challenge. , There must be a certification that a copy of the
challenge and affidavits have been served by mail or in person upon
the person challenged,

While the bill as introduced imposed a 7-.day limitation upon de-
termining the challenge, the present 'bill provides for 15 days. The
decision of the hearing officer on the challenge may be appealed to the
.court -of appeals for the circuit in which the person challenged resides
'within 15 days after, the person appealing has been Served with the
decision. The hearing officer's decision, however, may not be over-
turned unless clearly erroneous, and(the person, listed is entitled to vote
pending the final outcome of the challe".

SU16t~off 5(b) .- This subsection, w hih provides that the Civil
Service Oomnissions shall, prescribe regulations setting forth -the
times places, procedures and form f r Pipplication,,listing, and re-

'15'"Zi~'n V~ii itv 1i*t9 pri ll iecfi~n 0 (,b) C1~h~ii.n
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introduced with one exception. While the original bill provided that
the Civil Service Commission after consultation with the Attorney
General shall instruct examiners only concerning the qualifications
required for listing, the bill as reported by the Committee provides
that the instructions shall concern relevant and valid State laws with
reset also to the loss of eligibility to tote.. Reaction 8(.c).--This is a new subsection. It grants the Civil
Service Commission the power to subpena witnesses and documentary
evidence relating to any matter pending before it, when request for
a subpena is made either by the applicant or by'the challenger. Where
the subpena is not obeyed, a Federal district court within whose juris-
diction the person disobeying the subpena is found, resides, or trans-
acts business is given j1"irisdIction, upon application by the Attorney
General, to issnie an otder requiring 'the person subpenaed to appear
before the Commission or a, hearing bfftler. Failure to obey such order
may be punished as a contempt of court.
Section 9

This section was added during the Committee proceedings. It pro-
vides that no State or political subdivision shall deny or deprive any
person of the right to rgister or vote because of his failure to pay a
poll tax or any other tax or payment as a precondition of registration
or voting.

The bill as introduced dealt with the poll tax in subsection 5(e).
That provision provided that a person could not be denied the right
to vote if he tendered payment of his current poll tax to an examiner,
whether or not such tender was timely under State law. The effect
of this provision was to waive payment of poll taxes for the years prior
to the one in which the applicant sought to make payment to an
examiner. Under this provision, examiners were required to transmit
poll tax payment to the appropriate State or local officials.
Section 10

This section was added by the committee.
Subsection 10(a).-This subsection provides that in any political

subdivision in which an examiner is serving, the examiner may assign
representatives, who may be officials of the United States, (1) to be
present at any polling place for the purpose of observing whether per-
sons entitled to vote are permitted to vote and (2) to be present at any
place where~votes are tabulated for the pu Ipose of observing whether
votes cast by persons entitled to vote are being properly tabulated.

Subsectian 10 (b) .- This subsection provides that 'no person shall ob-
struct, impede, or interfere with, or attempt to obsttudt, impede or
interfere with,: any representative of the Department'of Justice as-
signed to perform duties under section 10.
Sfe~tion 11

This section is a revised version of section 7 of the bill as introduced.
'Its prohibitions may be enforced in criminal or civil actions pursuant
to section 12.

Sub8eoti n 11 (a).-This §ubsction 'prohibits persons acting under,
color of law from denying or abridging the right to vote or falling to
count the vote of any person who is entitled to *ote under any provision
of this act.

4Ubgeotion 11(-b).-This 'subsection prohibits '(rsos whether act-
ing under olo o? lA or otherwise, from itimidatiihr, ercin &. tr
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threatening.any person from voting or attempting to vote. It also pro-
hibits sim ilar conduct directed at any person exercising powers or
duties as examiners, hearing officers, or obsrvers under sections 0(a),
6, 8, 10, or 12 (c).
Section 12

This section is similar to section 9 of the bill as introduced.
Subsetion ( 1() .- This subsection is similar to subsection 9 (a) of

the bill'as introduced. It provides criminal penalties for "willfully
and knowingly" depriving or attempting to deprive other persons pf
rights secured by section 2, 3, 4, 5, 7, 9, or 10 or for "willfully and
knowingly" violating section 11 of the act. The phrase "willfully and
knowingly" was inserted by the committee in the criminal provisions
of the bill to make it clear, for example, that no criminal violation
is involved where a person acts inadvertently.

Subsection 1(b).-The subsection is the same as. subsection 9(b)
in the bill as introduced except that the word "fraudulently" was in-
serted to make it clear that good faith inadvertent acts would not con-
stitute criminal violations. The subsection provides criminal penalties
for destruction or alteration of paper ballots and alteration of records
made by voting machines or otherwise.

Subsection 10(e).-The subsection is the same as subsection 9(c)
in the bill as introduced except that the phrase "willfully and know-
ingly" was inserted and the scope of the subsection was broadened by
reference to additional sections of the bill. The purpose of the inser-
tion of the "willfully and knowingly" language is the same as in sub-
section 12(a). This subsection provides criminal sanctions for con-
spiracies to violate subsections 12(a) and 12(b) and for interferences
with any right secured by section 2, 3, 4, 5, 7, 9, 10, or 11.

Sub ection 1(d).-This subsection is the same as subsection 9(d)
in the bill as introduced except that the scope of the subsection was
broadened by reference to additional sections of the bill and the con-
cluding language of the provision rephrased. The subsection pro-
vides for a civil action by the Attorney General for preventive relief
whenever he has reasonable grounds to believe that any person is about
to engageini an act or practice prohibited by section 2,3, 4, 5, 7, 10,
11, or 12(b). The court may issue appropriate orders including an
order directed to a State and State or local election officials requiring
them (1) to permit persons listed under the act to vote and (2) to
count such votes. The two examples of orders that may be directed
at a State or a State or local election official are not intended to be
exclusive.

Subgection 1(e).-This subsection is substituted for subsection
9(e) of the bill as introduced. It provides that, in political subdivi-
sions for which an examiner has been appointed, if any person alleges
to the examiner within 24 hours after the polls close that he has not
been permitted to vote notwithstanding (1) that he has been listed
under the act or registered by appropriate State officials, and (2)
that he is presently eligible to vote, the examiner shall immediately
notify the-U.S. attorney for the ji7dicial district, if the allegations
appear to the examiner to be well founded. Upon receipt of such
notification, the U.S.: attorney ma, within 72 hours of the closing of
the polls apply to the Federal district court for an order requiring
the casting or counting of the votes of such persons and the inclusion
of their votes in the total vote before the results of the election may be
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deemed final ATn given 6ffebt. The distriet'court is requitl, to hold
a hearing and, determine the issues raised- by the U.S.'attorney's
application immediately after it is'filed. Other remedies provided
by State and Federal law remain available.

Subsection JIB(f) .- This subsection is similar to subsection 9(f) of
the bill as introduced., It provides that the Federal district courts
shall have jurisdiction of proceedings instituted pursuant to section
12 of the act and that such jurisdiction shall be exercised without re-
gard to whether a person assertig rights Under the provisions of the
aeL (which may. pciud. rights'other thanthose appertaining to ap-
plicants for listing under the act) has exhausted any administrative
or other remedies provided by law.
Section 13

This section is similar to section 10 in the original bill. It provides
for the termination of listing procedures in political subdivisions both
where examiners are a p pointed as a result of determinations made
under section 4(b) and where the appointment of examiners is au-
thorized by a court under section 3. Where the appointment of exam-
iners is the result of a section 4(b) determination, listing procedures
are terminated when the Attorney General notifies the Civil Service
Commissioner (1) that all persons in the political subdivisions involved
who have been listed by an examiner have been placed on the
voter registration rolls by State officials and (2) that there no longer
is reasonable cause to believe that persons will be deprived of or denied
the right to vote on account of race or color in the subdivision involved.
Any political subdivision may petition the Attorney General to ter-
minate listings. Where appointment of examiners has been authorized
by a court, pursuant to secton 3 (a), listing .y examiners may be ter-
minated by court order. m
Section l4

Subsection 14 (a).-This subsection provides that all cases of crim-
inal contempt arising under the act shall be governed by the provi-
sions of section 151 of the Civil Rights Act of 1957. Section 151 pro-
vides for punishment by fine or imprisonment, or both, in criminal
contempt cases but limits the fine to $1,000 and imprisonment to a
term of 6 months. Criminal contempt proceedings may be with or
without a jury. In a proceeding without a jury, if the sentence is a
fine in excess of $300 or imprisonment in exdess of 45 days, the accused,
upon demand, is entitled to a trial de novo before a jury. Section 151
is inapplicable to contempts committed in or near a court or which in-
terfere with the administration of justice. This subsecton has no
effect upon usual civil contempt procedures which will continue to be
tried without a' e t pre s whi c iontIIin te

SUbsection 1(b. :-This subsection parallels subsection 11(b) in the
bill as introduced which confined to the District Court for the District
of Columbia jurisdiction to issue any declaratory judgment or any re-
straining order or temporary or permanent injunction against the
execution or enforcement or any provision of this bill or any action of
a Federal officer or employee under the authority of the bill. As re-,
ported by the committee, a court of appeals acting under section 8 will
have the same authority. ,This was added to permit a court of appeals$
in exercising its reviewing function under section 8, to issue necessary
• declaratory, or njun tive orders in .connection with setting aside or
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enforcing a hearing officer's finding. All challenges to the constitution-
ality or legality of any provision of this bill or any action taken pur-
suant to it must be litigated in the District Court for the District of
Columbia or, when applicable, in a proceeding uider section 8, in the
appropriate court of appeals. This subsection also was amended to
provide that the right to interview in any action brought under the
authority of this act is limited to the AttorneyGeneral and to States,
political subdivisions, and other appropriate officials. :

Subsection 14(c).-Clause (1) of this subsection provides for this
bill a definition of the term "vote." The definition makes clear that this
bill extends to all elections-Federal, State, local, primary, special or
general-and to all actions connected with registration, voting and
having a ballot counted. Clause (2) of this subsection is new. It de-
fines "political subdivision" as a county or parish except that in those
instances where registration is not conducted under the supervision
of a county or parish, the term includes any other subdivision of a State
which conducts registration for voting. This definition makes clear
that the term "political subdivision" is not intended to encompass
precincts, election districts, or other similar units when they are within
a county or parish which supervises registration for voting.

Subsection 14(d) .- This subsection replaces subsection 11 (d) of the
bill as introduced which made 18 U.S.C. 1001 applicable to false state-
ments to an examiner. As amended, this subsection provides a criminal
penalty for knowingly and willfully giving false information to es-
tablish eligibility to register or vote under this act or for conspiracy
with another for the purpose of encouraging illegal registration or
voting or for paying or offering to pay or accepting payment either for
fraudulent registration or illegal voting under the provisions of this
act.
Seeti&, 15

This section is identical to section 12 of the bill as introduced. It
authorizes the appropriation of such sums as are necessary to carry
out the terms of this bill.
Section 16

This section is identical to section 13 of the bill as introduced. It
is a general separability clause, providing that the invalidity of any
portion of the 'act shall not affect the validity of the remainder of the
act and that the invalidity of its application to any person or circum-
stances shall not affect its applicability to other persons or circum-
stances.

THOMAS J. DODD.
PHILIP A. HART.
EDWAIM V. LONG.
E&DwARD M. KENNEDY.
BIRCH BAYH.
QutmN N. BUPDICK.
JOSEPH D. TYDINGS.
Evp T MoKMNLEY DmKspx.
ROxAN L. HRuSKA.
HIRAx L. FoNG.
HuGH Scorr.
JACOB K. JAviTS.



ADDITIONAL VIEWS OF SENATORS DODD, HART, LONG
OF MISSOURI, KENNEDY OF MASSACHUSETTS, BAYH,
BURDICK, TYDINGS, FONG, SCOTT, AND JAVITS, IN
SUPPORT OF S. 1564:

ELIMINATION OF THE POLL TAX

A significant amendment to S. 1564 adopted by a majority of the
Judiciary Committee calls for the elimination of the use of a poll
tax or any other tax or payment as a precondition of registering or
voting.

At the present time five States require the payment of a poll tax
as a condition for voting in State or local elections. The State of Ar-
kansas has recently adopted a constitutional amendment to abolishthe poll tax requirement and implementing legislation is expected to
be passed in the near future. This leaves the States of Alabama, Mis-
sissippi, Texas, and Virginia as the only areas where payment must
be made before the privilege of voting is allowed. In the opinion of
a majority of the Judiciary Committee, the Congress not only has the
authority to outlaw the poll tax in these remaining States but has
the duty to do so at this time under the powers given Congress by
section 5 of the 14th amendment and section 2 of the 15th amend-
ment.

Three times in the last 8 years Congress has enacted legislation to
deal with the denial of voting on the basis of racial discrimination.
Had those laws been fully effective we would not now find ourselves
faced with the necessity of once again having to act to insure this
most basic privilege of our democratic form of government. The
President, in suggesting this legislation to the Congress spoke for the
Nation in calling for an end ot discrimination in the voting process.
The legislation that was sent to the Congress was both strong and
just. This majority of the Judiciary Committee, however, in con-
sidering the legislation have concluded that it is appropriate at this
moment to take the final step to remove the'one remaining arbitrary
and irrational barrier to the franchise. The majority of the commit-
tee was of the mind that those who execise their talents and direct
their energies to circumventing the will of Congress should be allowed
no additional device or procedure to satisfy their purpose.

For this reason section 9 was added to the Voting Rights Act of
1965. We moved on the belief that the Congress of the United States
has made a clear mandate under the 14th and 15th amendments to
the Constitution to enforce those provisions in an appropriate man-
ner. It was felt that if the question before us was clearly believed to
be unconstitutional it would be inappropriate to so act, but where a
genuine case can be made as to the constitutionality of abolishing the
poll tax it was incumbent upon us not to refuse to so amend the bill
merely because some have raised doubts as to future Supreme Court
action.
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The purpose of the poll tax in the Southern States where they have
been enacted can clearly be shown to have been one of discrimination
against Negroes. The Senate Judiciary Committee in 1942 so found as
reported in Senate Report No. 1662. Again in 1943, in Senate Report
No. 530, the Senate Judiciary Committee stated:

We think a careful examination of the so-called poll tax
constitutional and statutory provisions, and an examination
particularly of the constitutional conventions by which these
amendments became part of the State laws, will convince any
disinterested person that the object of these State constitu-
tional conventions, from which emanated mainly the poll tax
laws, were moved entirely and exclusively by a desire to ex-
clude the Negro from voting.

The easily established fact that the poll tax was born for the purpose
of disenfranchising Negroes would not be enough to have produced
the current amendment. In addition we are convinced that there have
been instances where the collection of such taxes has been undertaken
in a blatantly discriminatory manner. In the case of Tallahatchie
County, Miss., for example, it was found in a case brought by the
United States that no colored residents were permitted to pay a poll
tax, and affidavits were introduced showing that one applicant had
been trying regularly to pay her poll taxes from 1951 to 1962, and an-
other from 1952 to 1962. Each had been regularly turned down (U.S.
v. Dogan 314 F. 2d 767 (Fifth Circuit 1963) ).

But aside from instances where the procedures for collecting poll
taxes have discourage or helped to discourage citizens from participat-
ing in the political process, the majority of members of the Judiciary
Committee were convinced that the effect of the poll tax is, by its very
nature, discriminatory. As we believe that literacy tests are, by their
very nature, discriminatory as a result of recent legal separation of
the races in education, so, too, the effect of legal and de facto segrega-
tion has had the result of placing Negro citizens in a significantly dif-
ferent economic situation than whites.

The poll tax is a far heavier economic burden on Negroes than on
whites. According to the 1960 census, for example, median family
incomes for white families in Alabama were almost 2% times greater
than for nonwhite families; the median income for a white family in
Mississippi is about 3 times greater than for a nonwhite family; it is
2 times greater in Texas and Virginia.

Since almost all Negroes deprived of their voting rights by those
"tests or devices" that this bill is directed against, as well as by the poll
tax, have not paid in previous years, the cumulative provisions of the
State laws are in effect. A Negro in Mississippi, therefore, whose in-
come reaches the nonwhite State median would have to pay over 12
percent of I week's income in order to vote. In Alabama and Virginia
the figure is 7 percent. For one-half of the Negro citizens of these
States whose income falls below the median the percentage and the eco-
nomic burden is greater. For the many rural Negroes who buy on
credit and transact most of their bfisiness in a bartering fashion, the
funds needed for poll tax payments are almost impossible to raise in
their noncash economy.

S. Ropt. 162, 89-1, pt. 8-5
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We firmly believe that tlese differences in income and thus the aibil-
ity to pay the poll tax flow from the system of State-supported segre-
gation and discrimination in all of these States. We firmly believe
that in this time of enlightenment the franchise must not be impaired
because of economic status, just as other protections of our society are
not impaired because a person does not have sufficient material means.
The poll t ax, in essence, puts a price on the ballot, and if you can pay
this price you are "qualified" to vote-if you cannot pay :this sum you
are somehow not a qualified citizen. This remnant from the days of
property "q ulifications" for voting purposes cannot stand. For the
payment of a poll tax tells us nothing about a citizen's qualifications
as an elector. his requirement, then, so heavily involved with various
procedural devices for payment does only one thing-it is an effective
barrier to voting.

The vote 'has-been found by the Supreme Court to be a "precious"
thing (Wesberry v. Sanders 376 U.S. 1). Those who would impede
the broadening of this exercise by continuing to place a price upon the
vote bear the responsibility for making their case under the Constitu-
-tion of the United States, not we who would strike it down.

Beside the fact that Congress has an explicit mandate to see to it
that, the guarantees of the 14th and 15th amendments are enforced,
Congress also has the Lesponsibility under the Constitution to protect
our 'republican form of government" under section 4 of article IV.
Not only does Congress 'have this authority, but since the landmark
decision in Luther v. Borden (7 How. 1 (1849)), is is clear that its
judgment in exercising this authority is conclusive and nonreview-
able. As the Senate Judiciary Committee stated in the 1st session
of the 78th Congress:

Can we have a republican form of government in any
State if within that State a large portion and perhaps the
majority of the citizens residing therein are denied the right
to participate in governmental affairs because they are
poor? * * * The most sacred right in our republican form
of government is the right to vote. It is fundamental that
that right should not be denied unless there 'are valid consti-
tutional reasons therefor. It must be exercised freely by
free men. If it is not then we do not have a republican form
of government **

Moreover, we do not feel that because Congress abolished the poll
tax in Federal elections by a constitutional amendment it conceded
that it did not have the power to do this by statute, nor do we feel it
conceded that it does not hwve the power to abolish the poll tax in
State and local elections by statute. The House of Representatives
has passed five anti-poll-tax bills since 1939, but each time such bills
died under Senate filibuster or the threat of a filibuster. We are
convinced that the action of Congress in abolishing the poll tax by
the 24th amendment for Federal elections was a compromise to avoid
such problems.

Neither do we feel that the Siipremo Court's decision in Breedlove
v. Suttles (802 U.S. 277 (1937)), which upheld the now repealed
Georgia poll tax, is controlling in this area. The Breedlove case was
a suit by a white mule claiming denial of equal protedtion under the
14th amendment because of favoritism to older people and to women.
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At no time was the question of the 15th urnendment raised. Further-
more, a decision on the poll tax in the Absence of congressional action
is not relevant to the issue of congressional power to act. Because
neither racial discrimination nor congressional action was involved
in Breedlove, it has no application to the proposed anti-poll-tax pro-
vision presently in S. 1564.

Finally, we are not moved by the arguments of some that if Congress
can strike down this tax it can strike down any State tax that falls
equally upon the rich and the poor. The argument cannot seriously
be made that a poll tax is a revenue-producing device--the argument
can be made that it is an attempt to deny a constitutional right. We
are not dealing with money here, but with a basic right guaranteed by
the Constitution and our action, therefore, falls much more closely
to that class of taxes demand "noxious" that the Congress certainly
has the right to forbid (6'rosjean v. American Pe8 Publishing Go.,
297 U.S. 233).

By this reasoning we have added section 9 to S. 1564. A majority of
the committee had no desire to again focus the attention of this Na-
tion upon congressional action to guarantee the rights of all citizens
only to have that action fall short of its mark. At this time, and in
this bill, we seek to fully implement the national desire to be free from
the crippling effects of discrimination in this important area of voting.
Believing the poll tax to be evil in its intent, discriminatory in its ef-
fect, and fully within the power of Congress to remove, the majority
of the committee has added section 9 to this bill.

THE 60-PERCENT EXEMPTION AMENDMENT

As originally introduced, section 3 (c) of the bill permited any State
or subdivision covered by the triggering provision to bring a declara-
toly judgment action in a three-judge district court in the District of
Coumbia alleging that neither the petitioner nor any person acting
under color of law has engaged in discrimination in voting during the
preceding 10 years. If the court so found, the suspension of tests and
devices and the examiner procedure would, after judgment, be inap-
plicable to the petitioner. The section specifically barred a judgment
for a period of 10 years after a final judgment of any court of the
United States determining that discrimination in voting occurred any-
where in the territory of the petitioner.

The committee amended the comparable provision, section 4(a), of
the reported bill changing somewhat the criteria for a declaratory
judgment by a three-judge court in the District of Columbia. The sec-
tion now authorizes such a suit based upon either of two grounds. The
first is that no test or device has been used during the preceding 5 years
for the purpose, or with the effect, of discrimination. The second is it-
self twofold: (A) the percentage of persons voting in the most iveent
presidential election exceeded the national average of voong participa-
tion or the percentage of persons registered to vote exceeded 60 percent
of residents of voting age, and (B) there is no racial discrimination in
voting in the petitioner s territory' The section as amended also pro-
vides that in any such suit a final judgment determining that discrimi-
nation in voting has occurred anywhere in the petitioner's territory
shall be prima facie evidence of thfe facts found by the court, in addi-
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tion to whatever res judicata or collateral estoppel effect such a judg-
ment would have.

The amended provision is, in our judgment, an effective one to
bar unjustified avoidance of the effect of the bill, but not as effective
as the original provision. Under the provision of the bill as
introduced, the States of Alabama, Mississippi, and Louisiana would
have been barred automatically from bringing suit for almost 10
years because judgements have been handed down against them, or
against one or more of their subdivisions, within this year. Georgia
would have been barred from bringing suit for 7 years, because of
a judgement against it 3 years ago. In addition, some counties in
additional States, such as Fayette County, Tenn., would have been
barred from suit for a time because of judgments against them within
the recent past.

The amended provision does not bar suits by any State or sub-
division at any time, but it makes a judgment within the preceding
5 years a prima facie case against the plaintiff as to the facts found
in the prior suit. It therefore renders such a suit within 5 years
a difficult and unrewarding exercise under section 4a(1). In such
a suit the plaintiff would first have to show either no use of tests or
devices to discriminate within the past 5 years, or voter participation
above the national average and no discrim ination in voting, whether
by tests or devices or otherwise. Even if a plaintiff could satisfy
this burden of proof with its own evidence, the United States may
rebut that evidence simply by introducing a judgment entered within
the past 5 years. Then the burden of proving its absenice of discrimi-
nation would again shift to the plaintiff. Alabama, Mississippi, and
Louisiana would in effect be barred from suit under section 4a(1)
for 5 years and Georgia for 2 years.

The original provision reflected the view that, after the courts
had already found discrimination in voting, a State or subdivision
should not be permitted immediately to engage the United States in
relitigating the same questions. The amended provision substantially
reflects the same view. In suits brought under it, a plaintiff which
uses tests or devices will have to show either that such test or devices
have not caused discrimination during the preceding 5 years, or that
voter participation has reached the national average and that dis-
crimination from any cause, whether tests or devices or otherwise,
has ceased. Of the States covered by the test or device trigger, only
Louisiana presently has voter participation above the national average
of 60 percent and would be permitted to bring suit at once. Alabama
and South Carolina are near the average but still 'below it.

However, in such a suit., the plaintiff would still have to show in
addition that no discrimination exists in voting whether by reason of
tests or devices or by any other reasoi. The provision providing
for use of primie facie judgment does not appear to be of much
significance i this situation.

In a suit brought by a plaintiff which (toes not use tests or devices,
but which is covered by the bill's examiner provisions under the new
25-percent trigger, the plaintiff of course cannot meet the first test,
relating to nondiscrimination in tests or devices, since by definition
it has no such tests or devices. To suspend the examiner provision in
such a case the plaintiff will have to show that it meets the second test,
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that is, voting participation above the national average and an absence
of discrimination from any cause.

The original provision also reflected the view that after many
decades of systematic discrimination against Negroes in voting in some
States and subdivisions, it is totally unrealistic to expect that in a
short period of time the suspension of tests and devices and examiner
procedures provided for by the bill would automatically suffice to
wipe out all discrimination in the future. The amended provision
again substantially reflects the same view. To show that tests or
devices are not used to discriminate under section 4 (a) (1), a plaintiff
will have to show that they have not operated so as to discriminate for
the preceding 5 years. Similarly, in determining whether afiscrimina-
tion from any cause, whether tests or devices or otherwise has ceased
under section 4(a) (2) (B), the courts will take into consideration not
only the immediate situation throughout the plaintiff's territory at the
time of the suit but also the situation during the years preceding the
suit and the likelihood that discrimination will not recur at some
point in the future.

The amended provision emphasizes this last point, regarding the
future likelihood of compliance with the Constitution, by specifying
that the court shall retain jurisdiction of any action brought under
section 4(a) for 5 years after judgment and shall reopen the action
on the motion of the Attorney General alleging a recurrence of dis-
crimination.

While the amended provision substantially carries out the basic
intent of the original provision, it. does not do so in as simple and
straightforward a fashion as did the original provision. And it does
have the net effect of stimulating additional litigation sooner after the
enactment of the bill than would have been the case under the original
provision. In these respecta the original provision was much to be
preferred.

THE ADDITIONAL 25-rERCENT TRIGGER

A significant addition to the bill was the adoption, by the committee,
of an amendment relating to the formula or "triggering" device desig-
nating areas where the appointment of Federal examiners would be
authorized.

The bill as introduced on March 18, provided a "triggering" device
which affected only those areas which had a literacy test, and where
less than 50 percent of the voting-age population voted or was regis-
tered to vote. This formula ha the isadvantae of bringing under
the bill's coverage, certain counties and the entire State of Alaska-
areas where discrimination 'because of race was not a factor in low
voting participation. In an effort to correct this formula the revised.
bill of April 6 further defined these areas by requiring that at least
'20 percent of their population be nonwhite.

During consideration of the bill in committee we determined that
the formula could be further improved by adding an additional separ-
ate criterion for the appointment of Federal registrars, viz, voting
participation by less than 25 percent of the Negro population. This
"trigger" has two important features:

First, it is grounded firmly on the 15th amendment since it is
related entirely to voter discrimination because of race or color. In
every State where discrimination has occurred, it would, under the
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original bill, be possible to register large numbers of whites, bringing
the total registration figure over 50 percent while continuing to dis-
criminate against the very group this bill seeks to protect. Avail-
ability; of this triggering device would preclude such a maneuver.

Second, the 25-percent trigger would provide Federal relief in areas
which would not have been covered under the original formula because
they impose no literacy tests. Based on figures supplied by the U.S.
Civil Rights Commission, the following political subdivisions in
Arkansas and Florida have less than 25-percent Negro voter partici-
pation, and would be covered by the additional "trigger":

Percent of
voting ge Number Percent total voting
populational registered registered 8g9=iS-

ARKANSAS
Crittenden- ------------- --------------------------------------- -------------- 38.7

White----------------------------------- 10,56 7, 299 69.0 ----
Nonwhite ------------------------------- 12, 871 1,777 138...........--

Cross ----------------------------------- -------- _---- -------------- --------------- 51.3
White----------------- ------------------ 7,608 4,648 61.7...........--
Nonwhite---------....... . -.... . .......... . 2,640 611 23.1 --------------

on e2 ................................. 73.
Nite--------------------- ---------- 21 ,7 23.4Le----------------------------------- --, W ----------------- 43

Nhite ---------------------------------- 4, 32 2, 65.4 23. 0.....-

wLee::::::::::::::::::o ..... .................. " ...-----...-i: .... '::::: i
NWhite . ---------------- 595 1,434 24.............

Poinsett------------------------------- ............... -- - -------------- 7.5
White----....-------- --------------- 14,836 8,905 60.8 -------
Nonwhite- .... ---------------------------- 1,.448 3 7 23. ............

Pope------------------------------------ 1--. - -- ---------- "---- - .. --------------. 8
Nonwhite--------------------------------... 370 90 24 3.3 ......

Washin tn --------------------------------- -------------- -----------i - --------- 51.9
Whfte _--- :------8359 1.-----------------3339 1,4 523.....
Nonwhite------------------------- --- 311 12 3.9...........--

Oadde ........ FLORIDA
---d: --------------------- -------------- 1 8,015----- -- 8.4-----

Nonwhite -------------------- 12,261 1,425 11.6 -------
lefferson-----------------------------------------------------------------61.8

White----------------- --------- 2,383 2,443 100+-----------...
Nonwhite----------------------- --- 2,600 638 24.5----------....

Lafa9ette----------------- ----- 1 .......... ..... ..................
Nowie---------------------------- 152 0,8 0.......

Nonwhite --------------------------------- 2150 0 0------------
Union------------------------------------------ --------... 2-1---- -------------- 6.

Whie -----....... .2,880 4264 M78 . ......
Nonwhite--------------------1, 082 128 11.8 ............
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Further, the State of Virginia, which would have been covered under
the original bill because it imposes a literacy test and has voter par-
ticipation of less than 50 percent, was excluded by the amendment
requiring that affected areas have at least a 20-percent Negro popu-
lation. Some political subdivisions of the State meet this qualifica-
tion and would be covered, but others which do not meet the 50-percent
figure are covered only by this additional "trigger." They are:

Virgitia

Voting-age Number Percent
population registered registered

Counties:
land:

White ................................................. 3, 504 1,947 85.6
Nonwhite ............................................. 146 7 4.8

Botetourt:
White ................................................. 9,046 4,6 50.8
Nonwhite .............................--------- 778 145 18.6

Fairfax:
White ---------------------------------------- 140 606 87,261 62.1
Nonwhite - ---------------------------------.. - 9,110 1,904 20.9

Montgomery: 18,09 9,1 53: 1

Nonwhite---------.................-.- -------------. 0
Prince William:

White ----------- ------- ------------------- 24,477 9,617 89.8
Nonwhite -----------------....-. ................ 2,217 438 19.8

Roekingham:
White ................................................. 37.6
Nonwhite ............................................. 16.4Smyth:
White- ............................................... 18,191 8,578 47.2

Cities: Nonwhite .............................. ............... 327 70 21.4

Buena Vista:
White ................................................. 3,390 1,018 30.0
Nonwhite ............................................. 156 23 14.7

Galax:
White ................... --............................. 1, 500 4.8
Nonwhite ............. .................-............... 152 20 13.2

Winchester:
White ..................-..................... . 9,200 5,135 558
Nonwhite ...................................... . 708 174 24.6

In addition, it is estimated that some counties in Texas and Ten-
nessee have comparable low Negro voter participation and would also
be covered. Statistics are not presently available but, according to the
testimony of A. Ross Eckler, Acting Director of the Census, they could
be obtained by survey within 60 to 90 days.

A majority of the committee approved the addition of this addi-
tional trigger and it is incorporated in subseciton 4(b) (3) of the
bill. We support its retention.

THOMAS J. DODD.

PHILIP A. HART.
EDWARD V. LONG.
EDWARD M. KFNNFDY.
BIRCH BAYH.
QuENn N. BuRmox.
JOSFXH D. TYDINOS.
HIRAM L. FONO.

/ HUGH SCOTT.
JACOB K. JAVITS.



ADDITIONAL INDIVIDUAL VIEWS OF SENATOR
JACOB K. JAVITS

During the executive sessions of the hearings on this bill, I offered,
on behalf of Senator Robert F. Kennedy and myself, an amendment
to provide that education in any language in an accredited school in
any State, territory, or the Commonwealth of Puerto Rico be con-
sidered equivalent to education in the English language in any such
school for the purpose of determining literacy.

This amendment did not come to a vote because of the time limitation
imposed upon the committee by the Senate referral.

It will be offered on the floor by both Senators from New York
when the measure is considered by the Senate.

40



APPENDIX
APPXNDIX A'

Voting Totpl vote Percent- Numbers ofregistered voters Percent-
po cast, 1964, age of 19%4' age of

popular president popt'- .. . .n
,. tio L elec t n ' s ton 8

Number, Date

Alabama .............
Alaska 

0 . . . . . . . . . . . . .
...

Arizona 
0 . . . . . . . . . . . .

...
Arkansas ............
California ' ---------------
Colorado .................
Connecticut 0 ............
Delaware ' ..............
F lorida ..................
Georgia 6 .................
Hawaii ................
Idaho 6 -----------------
Plinois -------------------
I.diana ................
Iowa .....................
Kansas ..................
Kentucky --.............
Louisiana'6--------
Mlaine 0 ----------
Maryland ...............
Massachusetts -...........
Michigan ...............
Minnesota ..............
Mississippi ............Missouri -- _ -------------.
Montana .................
Nebraska ..............
Nevada ------------------
New Hampshire ' .........
New Jersey .............
New Mexico ...........
New York a....----------
North Carolina 6..........
North Dakota ..........
Ohio .....................
Oklahoma ..............
Oregon 0. ....
Pennsylvania ...........
Rhode Island ...........
South Carolina ' ----------
South Dakota -----------
Tennessee ..............
Texas ....................
Utah ....................
Vermont .................Virginia' .............
Washingon'.........
West Virginia --------
Wisconsin ..............
Wyoming 6 ---------------

Nationwide totals..

1,915,000
138,(D0.
879, 009.

1,124,000
10,916 000.
1 142 000
1,698000

283,000

395, 000
386,000.

6,358,000
2,826,000
1. 638, 00W
1,323,000
1,976,000
1,893,000

581,000
1,995,000
3,290,000
4,647,000
2,024,000
1,243,000
2,696,000

399,000
877,000
244,000
896, 000

4 147,000
514,000

11,330,000
2,753,000

358,000
5,960,000
1,493,000
1,130,000
7,080,000

568, 000
1,380,000

404,000
2,239,000
5,922,000

522,000
240,000

2,541,.000
1,759,000
1,053,000
2,391,000

195,000

689,818
67,259.

480,770
560,427

7,057,588
776,986

1,218,578
201,320,

1, 854,481.
1,139,352

207,271
292, 477

4,702,841
2,091,606
,184, 539
857,901

1,046,105
896,293
380,965

1,116,457
2,344,798
3,208,102
1, 554, 462

409,146
1,799, 879

278, 628
584,154
135,433
28&093

2,846,770
327,615

7,166,203
1,424,983

2W389
3, 99,196

932, 499
785,289

4,818,668
390,078
524,748
293,118

1,144,046
2,626,811

401,413
163,069

1,042,267
1,258,374

792,040
1,696,815

142,716

113,931,000 170,642,496

38.0
49.0
50.0
49.9
65.0
68.0
72.0
7W.083.0

43
52
76
74
74
72
65
53
47
65
56
71
69
77
33
67
70
67
55
72
69
64
63
5272
67
62
69
68
69
38
73
5144
77
68
41
72
75
71
73

1,057,477

W.284
633,805

8,184,143
933, 312

1,373,443
245,494

2,501, 46
1,666,778

239,361
364,231

5,634,876
2,628,627

1,000,000
1,195,395

522,236
1,410,281
2,721,466
3,351,730

(a)583,500
27, 477
(6)132,475

365,224
3,2 3,603

464,911
8,443,430
2,200,000

1,189,026
932,461
(a)

472,659
772,572
369, 782

1,628,828
8,338,718

448,463
209,225

1,311,023
1,5682,046
1,05, 429

(0)
(0)

July 194 ..........

" ovember 196...r
January 1964.-.-.
November 1964....
----do .........
-----.do ........... ..
October 1964 .
November 19 ...
1904 ............
November 1964 ....

_.....do .........
..... do ...........
October, 1W ......

April 1964 .--------
January 1965 ......
Nov. 3,1964.....
October 1964 ....
November 1964 ....
April 1964 .--------

January 1964 ......

November 1964....-

--... do .............
-.....do ...........

..... do .........
...-.do ...........

March 1965 ........

January 1965 ..
November 1964 ....

November 1964....
September 1964....
November 1984....
February 1964.....
January 1964 ......
November 1964....

-... do .............
October 1964 ....
November 1964 ....
.....do.........

=.... 4........ :....I

55.0
to

750
81.7-
88,7
71.0
63.0
a 6

94.0
87.0
93.0'

51.0
63.0
90.0
70.6
82,7
72 0

i .... ......
44.0

...... ..82.0

92.0
78.4
90.4
74.5
76.0

82.0
75.0..........
83.0
56.0
91.5
72.7
56.3
85,9
87.0
51.6
90.0

102.0

62 1.......... I................-

I This is an estimate by the Bureau of Census as of Nov. 1,1964, taken from a memorandum issued by the
Department of Commerce, dated Sept. 8, 1964, No. CB64-93. It includes aliens and persons in active
military service and their dependents.

'This column is based on figures supplied by official State sources to the Congressional Quarterly.
3 These percentages are based on the voting age population as of Nov. 1, 1964. .m c t

4 Most of these figures are based on the official reports of the various States. In some cases they onot
represent the actualnumber of persons registered, due to the failure of registrars to purge their lists of voters,
who have died or moved away or otherwise become ineligible.
5 These States do not have statewide registration.
8 These States use a test or device as defined by see. 4 (c) of the proposed Voting Rights Act of 1965.

Idaho, which does not have a literacy test, has a "goodnora. character 'requirement. Some of the literacy
tests States also have a "good moral character" requirbment.

This does not include Fayette County, which has approximately 2,400 registered voters.

NoTE.-Subseco. 4(c) of S. 1564 as reported by the committee excludes from voting-age population aliens
and persons in active military service and their dependents. If that definition Is applied to this ta le,
Alaska is the only State whose voter participaton in the presidential election of 1964 would rise from below,
80 percent of the voting-age population.
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APPENDIX B

Test or devices as defined by sec. 4(c) of the proposed Voting Rights Act of 1965,
S. 1564, and the States in w~icA they are used

Under' Interpret Knowl. Good
Read Write, stand' any edge moral Voucher

matter character

Alabama .................--- .... XI X . X3 X3 Xi Xi X3
Alaska 3 .......................- X4 ..........4..4 ......... .............................
Arizona k ..................... X X ........................... I ---...........
California--- ....................... X I
Connecticut .................... X -- ........................................ X8
Delaware ...................... X X1
Georgia ........................ x- -x is Xi"" X '.. X' X1'
Hawaii ......................... X X is
Idaho ............................................. ---
Louisiana --------------------- X if X1 X Xl* X i X i X It
Maine .......................... X

s
o X . ..

Massachusetts .................. X 21 X s'
Missi" ...pp ------------ X... X- X. X I
New Hampshire ----- -------- 4 . X X
New York ----------- ......... X n X 21
North Carolina ................ X x X "Ore ..................... .... Xv" X V .....................
So'sth Carolina .............X.... x- X S --------- 7 ----------.Virginia---------- ------- - . .. X

Vigii ........... ..... ........ -.... ...-..--....... .. ......... ..........Washington -------------- X .......... -X .
Wyoming ......-- 3 . ...

I Code of Alabama, title 17, j 32.
"The following persons * 0 0 shall be qualified to register * those who can read and write any article

of the Constitution of the United States In the English language which may be submitted to them by the
board of registrars (and] who are of good character. I *"
2 Order of Jan. 14, 1964, as amended, Aug. 26, 1964, by the Supreme Court of Alabama prescribing a new

application form to be used by the board of registrars throughout the State, pt. VI (vouching), pt. III
(knowledge, interpret, understand).

3 The U.S. attorney for the District of Alaska has stated that the Secretary of State believes that anyonee
who can speak English can vote, even if he cannot sign his name except with an "X." Hearings on S. -"50
before the House Judiciary Committee, 87th Cong., 2d sems., p. 315.

'Alaska Statutes, 1 15.05.010:
"A person may vote at any election who a a a (5) can speak or read Englisl unless prevented by physical

disability, or voted in the general election of November 4, 1924."
The former U.S. attorney for the District of Arizona has stated that an applicant must only attest to

the fact that he is able to read the Constitution of the United States in the English language, and if there is
any question about his ability, the registrar usually asks him to read other printed papers. Letter dated
Mar. 8, 1962, to the Civil Rights Division from Hon. Carl Muecke. See also hearings on S. 2750, supra,
p. 317.

8Arizona Revised Sttts8 16-101(A):
"Every resident of the eis qualified to become an elector and may register to vote at all elections

authorized by law if hea a
(4) Is able to read the Constitution of the United States in the English language.(5) Is able to write his name a a .)
7 Constitution of California, art. II, j 1: 1:No pe..rson wo shall not be. be to ea tnsshe Costitution inal t Engsh language and write his or he

See alsalina e ,n t vision.

"Eer ciie fteUie tts*aawoi bet edIn the English language ainy article of the
Contittio oranysetio ofthestailts f tis tat, ad wo ustains a good moral character, shallaaa

be a lco.
Se loCnnecticut General Statutes, 19-12, implementing this provision.

* Constitution of Delaware, art. V, §02:A
"(bE o hliaetergtt vote unless he shall be 9Wl to read this Constitution In the

See lsoDelwareCod Anotaed; itl 15 1171, mplmening this provision.

"Theappicatj hal bereqire torea (te Cnsttuton f Georgia or of the United States] aloud

and obligations of citizenship, 0 aoradhsudrtadn ftedte
'I Goga Code Ann., 53"-18 sets forth a standard list of questions for those who seek to qualify pursuan

to 13-017(b) (e.g., "1Wha are the names of the three branches of the United States Government?"). See
als Constitution of Georgia, § 2-704 which sets forth the above requirements.

See also Georgia Code Ann., 1 34-617(a).
'3 Constitution of Hawaii art HI I, 1
"No person shall be qualiidto vot8 unless he Ii*~ a a able 0 to speak, read and write the English

or Hawaiian language."
ItIdaho Code, I 24-401:
"No common prostitute or person who keeps or maintains, or Is Interested in~keeping or maintaining, or

who resides In or Is an inmate of, or frequents or habitually resorts to any house of prostitution or of Ill fame,
or any other house or place commonly Usled as a house of prostitution or of III fame, o ' as a house or place
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of resort for lewd persons for the purpose of proetltutIpA or lewdness, or who, being male or female, do lewdly
or lascivously cohabit together, shall be permitted toeiter as a voter or to vote at any election in this
State."

See also Constitution of Idaho, art. 6, -§5, which disqualifies froib voting, inter asiajpersons who Are
members of organizations which teach, advise, counsel, encourage or- aid persons to enter into bigamy or
P11161uislana Rev. Stat., title 18. 131(8:

"[le shall be able to read and write.2 ie
See also Louisiana Rev. Stat., title 18, 135.
16 Constitution of Louisiana, art. VIII, R1•I
"He shall be of good character and shall understand the dutie and obligations of citizenship under a

republican form of government.'
See also art. VIII, § 1(d), 18; title 18, 81(2),.3. In addition a9 requirement that an applicant "shall be

able to understand and give a reasonable Interpretation of Any setionl 9tte Louislana or United States
Constitution]" and related provisions (title 18) 1 85 38) W44 enjoine bya fed court, Unted Mtes
v. Loulelan a, 225 f. 8up. 358 (1963) affirmed by the AupremacotartE Mdr. 8, 1965.

IT Constitution of Lou isana, art. VIII 1 18:
"The Board [of Registrars shall Isea uniform, objective written test or examination for citizen-

shp o etrmnetht x lcant * ' ndrtad thedtes and obligations of citizenship.
See also title 18, 1 191(V.
it Louisiana Rev. Stat., title 18, I 81(2):
"He shall be of good moral character. "
1 Louisiana Rev. Stat., title 18, 1 81(5):
"No registrar or deputy registrar shall register any applcant * unless the applicant brings with him

two qualified electors of the precinct in which he resides to sign written aff1davits attesting to the truth of
tie facts set forth In the application form. .. .
20 Constitution of Maine, art II § 1-
"No person shall have the right io vote who shall not be able to read the Constitution In the English

language, and write his name. * * *"
See also title 21, § 241, implementing this provision.
21 Constitution of Massachusetts, art. XX, 1 122:
"No person shall have the right to vote 0 * who Shall not be able to read the Constitution in the English

language, and write his name. * * *"
See also Massachusetts Laws, ch. 51, §1, implementing this provision.
2 Constitution of Mississip, art1 1244:
"Every elector shall * be able to read and write any section of the Constitution of this State and

give a reasonable interpretation thereof to the county registrar. He shall demonstrate a reasonable
understanding of the duties and obligations of citizenship under a constitutionally form of government."

See also Mississippi Code, §3209.6, 3213, implementing this provision.
23 Constitution of Mississippi, art. 12, §241-A:
"In addition ***such person shall be of good moral character."
See also Mississippi Code, J§ 3209.6, 3213, 3212.7, implementing thi-s provision.
24 New Hampshire Rev. tat., 5:10:
"[An applicant shall beD required] to write and to rend in such micanner as to show that he Is not being

assisted in so doing and is not reciting from memory."
See also New Ham pshire Rev. Stat. 1 55.11, 55.12, implementing this provision.
25 Constitution of New York, art. 2, § :
"[ Nbo person shall become entitled to vote unless such person Is also able, except for physic al dis-

ability, to read and write English."
See also New York Elect ion Code, 1§ 150 163, Implementing this provision.
26 Constitution of North Carolina, art. Vy, § 4:

nEvery person presenting himself for registration shall be able to read and write any section of the Con-
stitution in the Engih language."

See also General Statutes of North Carolina, 163-28. Implementing this provision.
27 Oregon Rev. Stat §247 131:
"[No elector shall .e registered unless he is able, except for physical disability, to read and write

English."
8 Constitution of South Carolina, art. 1I, 1 4(d):
"Any person u * * shall be registered: Previded, That he can both read and write any Section of this

Constitution submitted to him. .
Asaen alternative to the reading and writing test, art. II, 1 4(d), provides: bedrn h
"Any person * *shall be registered: Provided, That he * h as paid all taxes collectibedrnth

previous year on, property in this State assessed at three hundred dollars ($30) or more."
See also Code of South Carolina, § 23-02, Implementing these provisions.
25od of Virginia, §24.68:
"[gThe applicant must make application] in his own handwriting, without aids, suggestions, or memo-

randum. * "
30 Washingto Revised Code, j 29.07.070(13):
"f[4An applicant must be) able to read and speak the English language so as to comprehend the meaning

"1Wyoming Statutes,§ 22-118.8:
"The term 'qualiie elector' includes every malo and female cities of the United States who shall

be able to read the constitution of Wyoming."



44 VOTING RIGHTS LEGISLATION

APPENDIX C

Voting age population and registered voters classified by race in those State8 where
use of tests and ddices is suspended by S. 1564

White voting Nonwhite
State age popula- White reigs- Percent voting age Nonwhite Percent

Son, 19641 tratio
g  

P poplation, registration
2

Alabama.....---------1,48,270 a9g, eo 68.2 501,730 89%,737 18.5
Geogla -------------.... 1,968,45 41,24,415 57.2 669,54 4107,06 25.0
Louisiana ---- _---------- 1,33, 495 1 1, 037,184 76.6 839, 05 0164, 601 30.8
M iuissippl-- ........... 794,217 5255000 6f.1 448,723 6 28, 00 6.4
South Carolina ..... 975, 60D 1477,914 69.5 404,340 138,844 34.3

1 The total voting age population for the respective States Is taken from an estimate by the Bureau of
Census as of Nov. 1, 1964, in a memorandum Issued by the Department of Commerce, dated Sept. 8,1964,
No. CB6467%. It includes aliens and persons in active military service and their dependents. The voting
age population for white and nonwhite in 1964 was computed by taking the voting ago population statistics
for white and nonwhite as repotted in the Census of Population: 1960, determining the ratio of each group
to the total voting age population in 1960, and applying that ratio to the total voting age population as
estimated by the. Bureau of Census for Nov. 1,1984.

'These statistics, excepting those for Virginia, are based on findings published in U.S. Commission on
Civil Rights, Registration and Voting Statistics, Mar. 19,1965. They are not based on official State sources
due to the lack of official State information classifying registrants by race.

The registration data based on official State sources in the chart containing voting and registration sta-
tistics for all States (master chart) reflect registration as of a later date than the data published by the
Commission. For this reason, the registration figures In this chart, when totaled, differ slightly from the
registration figures in the master chart. The totals here are as follows: Alabama, 1,028,432; Georgia,
1,292 078; Louisiana, 1,201,785; Mississippi, 553,500; South Carolina, 816,458; Virginia, 1,311,023.

3 U.S. Commission on Civil Rights, Registration and Voting Statistics, Mar. 19, 1965.
4 U.S. Commission on Civil Rights, Registration and Voting Statistics, Mar. 19, 1965.
3 Ibid.
6 Ibid.
? Ibid.

APPENDIX D

Voting and registration statistics classifying voting age population and registered
voters by race in those Alabama counties in which racial voting suits have been
brought under 42 U.S.,C. 1971 (a)

White White registration Nonwhite Non-
Per- voting age Per- voting age white Per-

County cent I popula- cent popula- registra- cent
tion,2 1960 Nu- Date tion,2 1960 tion

ber

Bullock ------ 8.5 2,387 2,631 October 1964 ---- 110.0 4,450 1,386 31.0.
Choctaw ---- 31.7 5, 192 3,697 February 1963 --- 71.0 3,982 176 4.0
Dallas --------- 22.6 14,400 9,542 August 1964 ------- 6. 0 15,115 335 2. 2:
Elmore - 43.7 12,510 12,022 November 1964 .... 96.0 4,808 M92 12.3
Hale- - 25.5 3,600 3,674 December 1963-... 100.0 6,000 200 3.3.
Jefferson ---- 37.3 256,310 134,939 October 194 ...... 52.6 116,160 27, 013 23.2,
Macon -------- 32.6 2,818 2,946 - do ----------- 100.0 8,493 4,188 49.0
Montgomery. 31.6 62,911 0, 234 November 964.. 64.0 33,056 7,210 22.0
Perry --------- 29. 6 3,441 3,260 August IQ64-....... 94.0 5,200 364 7.0
Sumter ------- 20.8 3.061 3,297 November 1964...i. 107.0 6,814 358 5.2
Wilcox ........ 22.3 2,647 2,974 May 1964--------100.0 6,085 0 0

I This is the percentage of thoso persons of voting are who voted in the presidential election of 1964.
2Census of Population: 1960, vol. 1, pt. 2, table ,27, pp. 74-91. These figures include aliens and persons

In active military service and their dependents.
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APPENDIX ,E

Voting and registration statistics classifying voting age population and registered
voters, by race, in those Louisiana parishes (counties) in which racial voting suits
have been brought under 42 U.S.C. 1071(a)

White White registration Nonwhite
Per- voting Per- voting Nonwhite Per-

Pacnraic age pop- registra- cent
ulation, Number Date ution,' tion

1960 190

Blenville ---------------- 47.4 5,617 5,007 October 1964 ---- 89 4,077 584 14.0
East Carroll ----------- 24.3 2,990 1,939- -- do ---------- 64 4,183 179 4.5
East Feliciana --------- 18.1 4,200 2,728 ---- do ---------- 65 4,102 180 4.4
Jackson --------------- 60.4 6.607 6,082 ---- do ---------- 91 2,5835 1,244 49.0
Madison -------------- 29.1 3,834 2,467 ---- do ---------- 74 0,181 294 6.0
Ouachita -------------- 44.5 40,185 29,575 ---- do ---------- 73 16,377 1.746 11.0
Plaquemines ---------- 49.2 8,633 7,627 ---- do ---------- 88 2,897 96 3.3
Red River ------------- 46.9 3,294 3,530 -do--- --- 100 2,181 9 4.3
St. Helena ------------- 45.5 2,363 2,059 do----------86 2,082 560 27.0
Washington ----------- 51.9 16,804 15,795 ---- do ---------- 94 6,821 1,634 23.9
Webster --------------- 43.6 15,713 12,002 ---- do ---------- 77 7,045 803 11.0
West Feliciana -------- 1 i5.2 1,632 1,345 ---- do ---------- 82 2,235 85 3.0

I This Is the percentage of those persons of voting age who voted In the presidential election of 1964.
2 Census of Population: 1960, vol. 1, pt. 20, table 27, pp. 74-GO. These figures Include aliens and persons

in active military service and their dependents.

APPENDIX F

Voting and registration statistics classifying voting age population and regii ,r. ed
voters, by race, in those Mississippi counties in which racial voting suits, have
been brought under 42 U.S.C. 1971(a)

White White registration Nonwhite Nonwhite
County Per- voting age Per- voting age registra- Per-

centI popula- cent popula- tion cent
tion,3 1960 Number Date tion,2 1960

Benton --------------- 30 2,514 2.266 September 1964 .... 92.0 1,419 55 3.0
Chickasaw ----------- 36 6,388 4,607 August 1964 ----- 72.0 3.054 1 .03
Clarke ---------------- 42 6,072 4.829 September 1964.... 80.0 2,998 64 2.2
Copiah -------------- .33 8,153 8,047 October 1964 ---- 98.6 6,407 34 .5
Forrest --------------- 35 22,431 13a. 253 June 1964 .......... 59.0 7,495 236 3.14
(George -------------- 52 5,276 4,200 April 1964 --------- 79.0 580 14 2.4
Htinds ................. 40 67,836 62,410 October 1964 ---- 92.0 36,183 5,616 15.5
Holmes -------------- 24 4,733 4,800 August 1964 ----- 100.0 8,757 20 .23
Issaquena ------------ 28 640 640 March 1965 ------ 100.0 1,081 12 1.1
Jasper --------------- 36 5,327 4, 200 September 1964 .. 79.0 3,675 8 .22
Jefferson Davis -------- 38 3,629 8,238 December 1964 .... 89.0 3, 222 126 3.9
Jones ----------------- 42 25,943 22, 000 September 1963 .... 85.0 7,427 3700-800 10.0
Lauderdale ----------- 37 27,200 20,000 September 1964 .... 74.0 11,924 1,700 14.3
Madison ------------- 22 5,622 6,256 July 1964 .......... 100.0 10,366 218 2.0
Marion -------------- 47 8,997 10,123 July 1963 ---------- 100.0 3,63o 383 11.0
Marshall ------------- 23 4,382 4,229 December 1964 .... 97.0 7,168 177 2.5
Oktibbeha ------------ 31 8,423 8. 000 December 1963 .... 95.0 4,95 128 2.6
Panola -------------- 30 7,639 5, 922 November 1964.. 77.0 7, 250 878 12.0
Sunflower ............. 20 8,785 7,082 October 1964 ...... 80.0 13, 524 185 1.4
Tallahatchie ---------- 29 5, 099 4,464 November 1964... 88.0 8,481 17 .26
Walthall ............... 45 4,736 4,736 November 1963:. 100. 0 2,490 4 .12

I This is the percentage of those persons of voting age who voted In the presidential election of 1964.
I Census of Population, 1980 vol 1, pt. 26, table 27, pp. 61-81, These figures include aliens and persons

In active military service and their dependent.
a Estimated.
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APPENDIX G

Discriminatory use of "tests or devices" challenged in Justice Department litigation
in Alabama

Court findings of Tests and devices challenged
racial discrimina-
tion and "pattern

or practice" of
discrimination Read, Good

County write, Knowl. moral Voucherunder- edge character (4(c)(4))
Discrin- Pattern stand, (4c) (2)) (4(c) (3))
Nation and interpretI practice (4(c)(1))

Bullock (U.S. v. Alabama) ................ X X X X .......... XChoctaw (U.S. v. Ford) ---------------- X X X X .......... XDallas (U.S. v. Atkina) ------------------ X X X X XElmore (U.S.v. Strong, 230 F. Supp. 873). X X X X
Halo (U.S. v. Tutweiler) .................. () (I X X ---------"Jefferson (U.S. v. Belianyder) ------------- () (2) X X XMacon (U.S. v. Albama)3 -------------- X X X X
Montgomery (U.S. v. Parker, 212 F.Supp. 193) .............................. X X X X ..........
Perry (U.S. v. Maon) ................... X X X X ------ - (4)Summer (U.S. v. Ifn)--------------- X X X X ..........
Wllcox (U.S. v. Wall) --------- -------.......-6) ) X X XStatewide (U.S. v. Bag) ....------. -- ) () X X .........

Complaint filed Dec. 16, 1963, has not been decided.
Complaint filed July 13, 1963, has not been decided.

8 U.S. v. Alabama, 192 F. Supp. 677; aff'd 304 F. 2d 583; aff'd 371 U.S. 37.
4 Issue In supplemental proceeding.
5 Judgment for defendants, case now on appeal.
(Complaint filed San. 15, 1965, has not been decided.
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APPENDIX° H

Discriminatory use of "tests or devices" challengedin Justice Departmentlitigation in
Louisiana

Court findings of Tests and devices challenged
racial discrimina -____

tion and "pattern
or practice" or Read;

Parrish (county) discrimination write, Good
under- Knowl- moral Voucher

stand, I edge charge. (4(q)(4))
Discrim. I Pattern Interpret g(4(c)(2)) chter

naton tand (4(c)(1)) (4(c)(3))
Practice

Bienville (U.S. v. Aes'n of C'tfzen Coun.
cMs, 19 F. 8upp. M) ................... X X X

East Carroll (U.S. v. Manning, 205 F.
Supp. 172) .............................. X X X

East Feliclana (U.S. v. Palmer) ----------- (1) (.) " .........-------
Jackson (U.S. v. Wilder. 222 F. Supp. 749).. X X X X ----- "
Madison (U.S. v. Ward. 222P. Supp. 61)-. X X ...... X2 --- :
Ouachita (U.S. v. Lucky) ---------------- () (') X------------------ X
Plaquemlnes (U.S. v. Fox, 211 F. Supp.

U ---------------------------- X 4'I ......... ........... X .. ... . .. ... .
Red River (U.S. v. Crawford. 229 F.Supp. 898) .............................. X X X ..... ....

St. Helena (U.. v. Crouch) ....... () (-) X .....--. ......
Washington (U.S. v. MctEiven 18EF

Supp. 10; affirmed 362 U.S. 68 11961))... X () X ............ I .......
Webster (U.S. v. Clement. 231 F. Supp.
913)--.................... ._........, X X X

U.S
q
. v. Lovistana (228 F. Supp. 353)

(statewide) --------- .----------X X X
U.S. v. Board oJ Regitrafeon (statewide) I. (') () X

I Complaint filed Mar. 26,1964, has not been decided.
'Decided against Government by district court being urged on appeal.

Case tried February 1964, has not been decided.
4 No permanent Injunction yet; pattern and practice issue to be decided on permanent injunction.
A Complaint filed Oct. 22, 1963, ha not been decided.
8 Case decided prior to Civil Rights Act of 1960; no pattern or practice relief available at that time.
7 Complaint filed Oct. 29, 1963, has not been decided.
8 In addition to the State, the defendants included the parishes of-

Bienville La Salle Richland
Claiborne Lincoln St. Helena
De Soto Morehouse Union
East Carroll Ouachita Webster
East Fellclana Plaquemines West Carroll
Franklin Rapides West Feliciana
Jackson Red River Winn

0 Complaint filed Oct. 8, 1963. has not been decided.10 In addition to the State board of registration, the defendants included the parishes of-
Caddo Orleans East Feliciana
Madison Tangipahoa
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APPENDIX I

Discriminatory use of "tests of devices" challenged in Justice Department litigation in
Mississippi

Court findings of Tests and devices challenged
racial discrimina-
tion and "pattern

or practice" or Read,
discrimination write, Good

County under- Knowl- moral Voucher
stand. edge charac- (4(c)(4))

Discrim- Pattern interpret (4(c)(2)) ter
inatlon and (4(c)(1)) (4(c)(3))

practice

,Benton (U.S. v. Mathis) -------------- X X X X ----------
Chickasaw (U.S. v. Allen) ---------------- (2) (2) X X ----------
Clarke (U.S. v. Ramsey, 331 F. 2d 824) ... X X X X --------
Copiah (U.S. v. Weeks) ----------------- () (') x x ----------
Forrest (U.S. v. Lynd, 301 F. 2d 818, 321 X () X X ----------

F. 2d 26).
%George (U.S. v. Ward) ------------------- X (6) X X X
Hinds (U.S. v. Ashford) ------------------ (1) (2) X X ----------
Holmes (U.S. v. McClellan) --------------- (s) (6) X X ---------
Issaquena (U.S. v. Vandevender) ---------- (9) (9) X X ----------
Jasper (U.S. v. HIosey) ------------------- (10) (20) X X ---------
Jefferson Davis (U.S. v. Daniel) .......... (11) (1) X X X
Jones County (U.S. v. Caves) ------------ (2) (2) X X ---------
Lauderdale (U.S. v. Coleman) ------------ (12) (1

3
) X X ----------

Madison (U.S. v. L. F. Campbel) --------- (14) (2) X X ----------
Marion (U.S. v. Miksell) --------------- X X X X ----------
Marshall (U.S. v. Clayton) ------------- X X X X ----------
Oktibbeha (U.S. v. Henry) -------------- (12) (12) X X ----------
Panola (U.S. v. Duke, 332 F. 2d 759) -- X X X X ----------
Sunflower (U.S. v. C. C. Campbell) - (26) (2) X X ----------
Tallahatchie (U.S. v. Cox) -------------- X X ( X X ---------
'Walthall (U.S. v. Mlssisslppi, 339 F. 2d

679) ----------------------------------- X X X X--------
Statewide (U.S. v. Mississippi, 229 F.

Supp. 92) ----------------------------- (27) (17) X X X

Defendants admitted a pattern and practice of discrimination.
Complaint filed Sept. 3,1964, has not been decided.
The Court of Appeals for the 5th Circuit held that the trial court was clearly erroneous in finding that

there had been no pattern and practice of discrimination.
4 Complaint filed Dec. 17, 193, has not been decided.
s Jtvdgment for defendants, appeal being considered.
8 Judgment for defendatns, case on appeal.
7 Complaint filed July 13, 1903, has not been decided.
8 Case tried in November 1984, has not been decided.

Complaint filed in January 1965, has not been decided.
20 Complaint filed Sept 3 1964 has not been decided.
11 Case tried February R3,L ha; not been decided.
12 Complaint filed Feb. 19, 1965. has not been decided.
13 Complaint filed Dec. 17 1963, has not been decided.
24 Case tried August 1984, has not been decided. .
22 Complaint filed Dec. 16, 1963, has not been decided.
18 Case tried October 1064. has not been decided.
17 Complaint dismissed, but Supreme Court remanded case for trial. In addition to the State. the

registrars of the following counties are also defendants: Amite, Coahoma, Claiborne, Lowndcs, LeFlore,
and Pike.
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APPENDIX J

Statutes in effect within the past 10 years requiring segregated facilities -in, those
States which use a test or, device as defined by sec. 4(c) of S. 1564

State Travel Reeation Schools, Hospitals

GROUP A I
Alabama - ----------------------------------X--------- - -------- X--------- X
Georgia --------------------------------------- x ........... x .- - x ........... X
Louisiana --------------------------------- X-------- X ........ X.--------- x ----- ....... XMj8ssqlppl ......................................... X.' ----------- X ........... X ...........: X

South Carolina .................................... X ---------- -X -- x-------- X

GROUP B 1Alaska .. . ..- . . . .. . . . . . . . . .. . . . . . . . .. . . . . . . . . .. . . . . . . . .

Arizona ... .............................................................
California ---------------------------------------------------------------------------------
Connecticut ............................................................
Delaware ----------------------------------------------------- " ----- X
Hawaii -----------------------------------------.- ......... -- -"-------.. .-- --.-.-
Idaho ------------------ ............ -------------- -------------- ----------
Maine ....................................... .........................
Massachusetts -----------------------------------------------------------------------------
New Hampshire ...............................................................................
New York ------------------------------------------ -------------------------------------
North Carolina ----------------------------------- X ----------- -------------- X .. X
Oregon. -------------------------------------------------------- ------------------------
Virginia ------------------------------------ X--------X-...... X -- - X --------- X .-------- X
Washington ..............................................................

I States in which tests and devices would be suspended by S. 1564 on a statewide basis.
I States in which tests and devices would not-be suspended by S. 1564 on a statewide basis.

EXPLANATORY NOTES,Alabama

Travel: Ala. Code Ann. (1940), title 48 (1958 Recomp.) § 186 (declared unconstitutional in Baldwin v.
Morgan, 287 F. 2d 750 (C.A. 5, 1961) (1964 Supp.); §§ 196-197; §§ 301 (31a)-(31c) (declared unconstitutional in
Browder v. ayle, 142 F. Supp..707 (M.D. Ala., 1956)) (1964 Supp.); § 464.

Schools: Ala. Const., art. XIM, see. 256 (amended, amendment CXI, adopted Sept. 7. 1956); Ala. Code
Ann. (1940), title 52 (1960 Recomp.) If 56. 93- (both repealed, Acts 1957, p. 487 § 11, amending Acts 1955,
p. 495 § 10). See also ibid., § 438, § 443, §§ 452-455, § 466, §§ 613(1)-613(15).

Hospitals: Ala. Code Ann. (1940), title 45 (1960 Reeomp.), § 4, § 248. See also title 46 (1958 Recomp.),
1189(19).

Georgia
Travel: Code of Georgia Ann., title 18 (1936), §§ 205-210, §§ 223-224 (1963 Supp.), $ 606, §119901-9902,

f 9904-9906, §§ 9918-99! (1963 Supp.); title 68 (1957), § 513, § 616.
Recreation: Code of Georgia Ann.. title 84 (1955), §1 1603-1604,
Schools: Georgia Constitution (1948), art. VIII, § 1 (6576) (declared unconstitutional in Holmes v. Tunert.

191 Fed. Supp. 385 (M.D. Ga., 1960)) (1963 Supp.). See also art. VII, 12-5404 (1963 Supp.). Code of
Georgia Ann., title 32 (1952) § 909, § 937 (superseded by Acts 1961, pp. 35-38) (1963 Supp.). See also 'title
52 (1952), 6 123.

Hospitals: Code of Georgia Ann., title 35 (1962), § 225, § 308.

Louisiana
Travel: La. Rev. Stats. Ann. (1951), §§ 45: 194-196 (repealed by Acts 1958, No. 261, see. 1); §§ 45: 522-

534; §§ 45: 1301-1305.
Recreation: La. Rev. Stats. Ann. (1951). § 4: 5; §§ 4: 451-4&1 (1964 Supp.).
Schools: La. Conast., art. XII, see. 1 (1955) (amended Acts 1958, No. 557, adopted Nov. 4, 1958); La. Rev

Stats. (1963 Recomp.), §§ 17:331--334 (declared unconstitutional in Bush v. Orleans Parish School Board,
188 F. Supp. 916 (E.D. La., 1960), affirmied 365 U.S. ,69; repealed, Acts 1960, 1st Ex. Seas., No. 9, 11); §§ 17:341-344 (declared unconstitutional in Bush/ v. Orleans Pariah School Board, supra; repealed, Acts 1960, 1st
Er. Seas., No. 3, §1). See aIso §117:336-337 (repealed Acts 1960, 1st Er. Seas., No. 8).

Hospitals: La. Rev. Stats. Ann. (1951), § 46: 181,

M3,saialppi
Travel: Miss. Code Ann., § 7784-7787 7787.5 (1956 Supp.).
Recreation: Miss Code Ann., § 4065.&3 (1956 Supp.); Miss. 1I.B. 1958, No. 1134.
Schools: Miss. Code Ann., § 4065.3, 6220 5, 6334-01 et seq. (1956 Supp.).
Hospitals: Miss. Code Ann., §§ 6883, 6927, 6973, 6974 (1952).

South Carolina
Travel: S.C. Code Ann., title 58, §§ 714-720 (1952).
Recreation: S.C. Code Ann., title 51, § 2.4 (1962).
Schools: S.C. Code Ann., title 21, § 751 (1962).
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Virginia
Travel: Va. Code Ann., j 56-325-330, 390404 (1950) declared unconstitutional as applied to Interstate

travel in Morgan v. Virginia, 328 U.S,. 373 (1946), but declared valid as applied to intrastate travel In New
v. Atlantic Greyhound, 186 Va. 726 (1947).

Recreation: Va. Code Ann., § 18-856-57, declared unconstitutional in Brown v. Richmond, 204 Va. 471
(1963).

Schools: Va. Code§ 22-188.3-6; § 22-188.30-31; § 22-188.41 et seq. (1958 Supp.), § 37.5-6 (1950), declared
unconstitutional In Harrison v. Day, 200 Va. 439 (1959). See also, James v. Almond, 170 F. Supp. 331 (E.D.
Va. 1959), later repealed by Acts 1959, Ex. Sess., ch. 74-77.

Hospitals: Va. Code, if 37-5 to 6 (1964 Supp.).

Delaware
Schools: Del. Code Ann., title 14, 5141, declared unconstitutional in Evans v. Buchanan, 256 F. 2d 688

(1958), cert. denied 358 U.S. 836.
Hospitals: Del. Code Ann., title 18, § 155, repealed by 51 Del. Laws, eh. 136 (1957).

North Carolina.
Travel: N.C. Gen. Stats., 560-94 to98 135-137, repealed by N.C. Seas. Laws of 1963 ch. 1165, sec. 1 (1964).
Schools: N.C. Gen Stats., 1115-274 (1660); N.C. Gen. Stats., §115-176 et seq. (1960).
Hospitals: N.C. Gen. Stats. § 122-3 (1957 Supp.), amended by N.C. Seas. Laws of 1963, ch. 451 (1963).

APPENDIX K

State antidiscrimination laws in force in those States which use a test or device as
defined by sec. 4(c) of S. 1564

Educa- Public Employ- Housing
State tion acoommo- ment Public

datlons Publicly Private
assisted

GROUP A1

Alabama .......................................................
Georgia ................ "...............................
Louisiana ............................................. ...... .........
Mississippi ..................................................................................
South Carolina ...................................................

OROUP B $
Alaska .........--------- - ...... X X X X X X
Arizona ................................................................
California ---------------------------------------- X X X X
Connecticut .............................. X X X X X X
Delaware ----------------------------------------- X X ....................
Hawaii ----------------------------------------------------- X ...................
Idaho ------------------------------------ X X X ....................
Maine .............................................. X
Massachusetts ............................ X X X X X
New Hampshire .................................... X .......... X X X
New York ................................ X X X X X
North Carolina ....................................... ....................Oregon ................................... X X X X X X
Virginia ................................................................
Washington ............................. .. X X X X
Wyoming ........................................... IX ...........................

I States In which tests and devices would be suspended by S. 1564 on a statewide basis.
I States in which tests and devices would not be suspended by S. 1664 on a statewide basis.

EXPLANATORY NOTES
Alaska

Public accommodations and public and private housing: Alaska Stat. Ann., secs. 11.60.230-11.60.240 (1962).
Employment: Alaska Stat. Ann., see. 23.10.200 (1962).
Education: Alaska Stat. Ann,, sec. 14.40.050 (1962).

California
Public accommodations: Cal. Civ. Code sec 51 (194 Cur. Pocket Supp.).
Employment: Cal. Lab. Code, see. 1412 1964 Cum. Pocket Supp.).
Public and publicly assisted housing: Cal. Health and Safety Code, see. 35700 (1964 Cum. Pocket Supp.).

Connecticut
Public accommodations and public and private housing: Conn. Gen. Stat. Rev., see. 53-35 (1963 Cum.

Pocket Supp.).
Employment: Conn. Gen. Stt. Rev., see. 34-126 (1913 Cum. Pocket Supp.).
Education: Conn. Gen. Stat. Rev., sec. 10-15 (1958).

Delaware
Employment: Del. Code Ann., sec. 10-710 (1964 Cum. Pocket Supp.).
Public accommodations: Del. Code Ann., title 6, ch. 45 (1963).

Hawaii
Employment: H1{wail Rev. Laws, ch. 90A, sec. 1, (1963 Supp.).
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Idaho

Public accommodations and employment: Idaho Sess. Laws, oh. 300 (1961).
Education: Idaho Const., art. 9, sec. 6.

Maine
Public accommodations: Me. Rev. Stat. Ann., ch. 137, sec. 50 (1954).

aaachtts
Public accommodations: Mass. Ann. Laws, oh. 272, sees. 92A, 98 (1956).
Employment and housing: Mass. Ann. Laws, oh. 151 B, sees. 1-10 (1964 Cum. Pocket Supp.).
Education: Mass. Ann. Laws, ch. 151 C, sees. 1-5 (1957).

New Iamphire
Public accommodations and public and private housing (rental): N.H. Rev. Stat. Ann., ch. 854 (1963

Supp.).
New York

Public accommodations and education: N.Y. Civ. Rights Law, sec. 40:
Employment: N.Y. Executive Law, see. 296.
Housing: N.Y. Executive Law, sec. 291.

Oregon
Public accommodations: Ore. Rev. Stat., seea 30.670, 659.010 (1959).
Employment and housing: Ore. Rev. Stat., sec. 659.010 (1959).
Education. Ore. Rev. itst., sec. 345.240 (1959), proscribes discrimination in "vocational, professional or

trade schools."

Washington
Public accommodations: Wash. Rev. Co nn., sees. 49.60.030, 49.60.215 (105).
Employment: Wash. Rev. Code Ann., sew 10.030, 49.60.180, 49.60.190, 49.60.200, 49.60.210 (195).
Housing: Wash. Rev. Code Ann., sece. 49 . , 49.00.217 (1065).

Wyoming
Public accommodations: Wyo. Stat. Ann., sec. 6-83.1 (1963 Cum. Supp.).
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EFFEcT OF S. 1564 ON STATES WHICH USE A TEST OR DEVISE

GROuP A.-States in which the use of a test or deice would be suspended

Percentage
Persons Dependents of revised Percentage Nonwhite

Voting age in active of persons Revised Vote cast, voting age of revised Nonwhite percentge
State population, Aliens, military in active voting age 1964 population Registration voting age voting age of voting age

1964 1964 2 service, military population, presidential voting in population population, population
19643 service, 1964' election 6 the 1964 ,e,4te (1M ) 8 (0o1 1)

1964' presidential
eIection I

Alabama ---------- 1,915,000 5,271 17,000 8,500 1,884,229 689,818 36,6 61,037.477 56.1 481,320 26.
Georgia ------------ , 636,000 11,661 96, 00 48,000 2,480, 339 1,139,352 45* 9 a 1, 666,778 67.2 612,910 25.4
Louisiana ---------- 1,893,000 17,685 25, 000 12, 500 1,837,815 896,293 48.8 01,195,395 65.0 514, 589 28.5
Mississippi --------- 1,243,000 3,641 17,000 8,500 1,213,859 409,146 33.7 53, 500 4& 6 422,256 36.1
South Carolina.... 1,380,000 4,754 47,000 23,500 1, 304, 746 524,748 40.2 6772,572 59.2 371,104 29.3

I This is an estimate of the total resident voting age population by the Bureau of Census
as of Nov. 1, 1964, taken from a memorandum issued by the Department of Commerce,
dated Sept. 8,1964, No. CB64-93.

2 This is taken from table 36A of the 1964 Annual Report of the Immigration and
Naturalization Service.

3 This is based on unpublished data supplied by the Bureau of Census.
4 This is based on information supplied by the Bureau of the Census indicating that

approximately 50 percent of the persons in active military service are married.
'This is the total voting agepopulation, excluding aliens and persons in active military

service and their dependents.

6 This is based on official reports.
7 The percentages beginning with Arizona and ending with Wyoming are based on

total voting age population.
s Taken from table 16 of the 1960 Census of Population, vol. 1, for the respective States.

Aliens and persons in active military service and their dependents have not been ex-
cluded from the figures in this column.

9 This is based on data reported by the U.S. CQmnmission on Civil Rights,

0.

z
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0

00

m
0
'-400

'-3
'-4
0



GRouP B.-States in which the use of a test or device would not be suspended only because less than 20 percent of population is nonwhite

Per-centg

Persons Dependents or revised Percentae NonwhiteVoting age in active of persons Revised Vote voting age of revise Nonwhite percentagestate population, Aliens, military in active voting age 1964 population Registration voting age voting age of voting age19641 1964 2 service, military population, presidential voting in population population, populationL%4 service, 1964 election 6 the 1964 registered 1960 7 (col. 1)
19644 presidential

election

Vigii ------- 25100 1,4 1,O 65 5231 10227 431 5,1,2 &7 4 2 &

IThis is an estimate of the total resident voting age population by the Bureau of
Census as of Nov. 1, 1964, taken from a memorandum issued by the Department of
Commerce dated Sept. 8, 1964, No. CB64-93.2 This is taken from table 36A of the 1964 Annual Report of the Immigration and
Naturalization Service.

3 This is based on unpublished data supplied by the Bureau of Census.
4 This is based on information supplied by the Bureau of the Census indicating that

approximately 54) percent of the persons in active military service are married.

5 This Is the total voting age population, excluding alfen and persons In active military
service and their dependents.,

6 This is based on official reports.
7 Taken from table 16 of the 1960 Census of Population, vol. 1, for the respective States.

Aliens and persons in active military service and their dependentshave not been ex-
cluded from the figures in this column.

l
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GROUP C.-States in which the use of a test or device would not be suspended because more than 50 percent voted

PercentagePersons Dependents or rise Percentage NonwhiteVoting age in active of persons Revised Vote cast, voting age of revised NonwhiteState population, Aliens, military in active voting age 1964 population Registration voting age voting age ov age196 19642 service, military population, presidential voting in pop in population19643 service, 1964 election 4 the 1964 registered (1960 o  
(0l. 1)

19644 presidential
election

Alaska ..------------- 138,000 2,776 30,000 15,000 90,224 67,259 74.8 (1) (9)Arizona ------------ 879,000 ------ ------------------------------------------ 480,770 n0 584,284 66.0California ---------. 10,916,000 ------------.-------------- "-...7-------------- 7,057,586 65.0 8,184,143 75.0 -.------- -_--------Cc inecticut ------- 1,698,000 ---- -------------- -------------- ------------- 1,218,578 72.0 1,373,443 80.9 ..............D e la w a r e . . . . .. . . . . 2 8 3 , 0 0 0 - -- -- - ----------- -- -- -- --- -- -- -- -- --- -- ---.- --- -- --- - --- - 2 0 1 , 3 2 0 7 1 .0 2 4 5 , 9 4 8 6 . 7 --------------. . . .. . . . . . . .. . .Hawaii-------------95,------------------------------------------- 207,271 52.0 239,361 00.6 6--
Mdaine-------------- 81,000-------------- - - - - - - 292,477 76.0 364,231 94.0 ----M a in e ------------- l . . .. . . . . . .. . . . . . .. . . . . . .. . . . . . . . .. 13 8 0 , 9 6 5 6 5 .0 5 2 2 , 2 3 6 9 0 . 0 . . . . . .. . . . . . ..M a s s a c h u s e t t s ----- 3 , 2 9 0 , 0 0 0 -- -- -- -- --- -- -- -- - - --- -- -- --- -- - - -- --- -- -- --- 2 , 3 4 4 , 7 9 8 7 L 0 2 , 7 2 1 , 4 6 6 8 2 . 7 -- ---- - -- - ------------New Hampshire.._ 396,000 ------ -------------- -------------- -------------- 288,093 72.0 365,224 92.0New York --------- 11,330,000 ----------------------------------------- -1 7,166,203 63.0 8,443,430 74.5North Carolina 2,753,000 1,424,983 52.0 2,200,000 76.0 ----------------Oregon ------------ 30000 7829 e.0 932,461 75.0 -.-.--------Washington ------- 1,759.000 -------- -- 1,258,874 72.0 1,582,04 0.0 --------- ---------W yoming .......... 196,000 ........ - 142,716 73.0 (') .............. --- ':--- "

I This Is an estimate of the total resident voting age population by the Bureau of theCensus as of Nov. 1, 1964, taken from a memorandum issued by the Department of
Commerce dated Sept. 8,1964, No. CB64-93.

2 This is taken from table 36A of the 1964 Annual Report of the Immigration and Nat-
uralization Service.

3 This is based on unpublished data supplied by the Bureau of the Census.
'This is based on information supplied by the Bureau of the Census indicating that

approximately 50 percent of the persons in active military service are married.
'This is the total voting age population, excluding aliens and persons in active military

service and their dependents.

' This is based on official reports.
?The percentages beginning with Arizona and ending with Wyoming are based ontotal voting age population.
' Taken from table 16 of the 1960 Census of Population, vol. 1, for the respective States.Aliens and persons in active military service and their dependents have not been excludedfrom the figures in this column.
' No registration.



EFFECT OF S. 1564 ON POLITICAL SUBDIVISIONS WHICH USE A TEST OR DEvIcE

GROUP A.-Political subdivisions in which the use of a test or device would be suspended as a separate unit

Percent tage
Persons in Dependents of revised

Voting age active of persons Revised Vote cast, voting age Nonwhite NonwhiteState and county population, military In active voting age 194 Pre- population voting age percentage of
19601 service, military population, dental voting In population, voting age1960 service, 1960' election 

5  
the 1964 1960 population

19603 presidential
election

Arizona:
Apache County .. . . ..---------------------------------- 13,045 0 0 13,045 3,892 29.8 9, 359 71. 7

North Carolina:
Anson --------------------------------------------------- 13,065 4 2 13,059 5,865 44.9 5,218 39.9Beaufort ------------------------------------------------- 19,93 55 28 19,35 9,685 4&8 6,196 30.9Bertle ---------------------------------------------------- 12,417 0 0 12,417 4,263 34.3 6,261 50.4Bladen --------------------------------------------------- 14,320 14 7 14,299 6,685 46.8 5,147 35.9Camden ---------------------------------------------. 3,042 13 7 3,022 1,404 46.5 1,054 34.6Caswell ------------------------------------------- 10,155 0 0 10,155 4,306 42.2 4,129 40.7Chowan ....................................... .. 6,332 4 2 6,326 2,483 39.3 2,50 39.6
Edg

e
o
m b e

---------------------------------------------" 27,845 9 5 27,831 11,766 42.3 12,330 44.3Franklin ----------------------------------------------- -_ 15,396 9 5 15,382 6,651 43.2 5,554 38.1Gates ----------------------------------------------------. 5,058 3 2 5,053 2,258 44.7 2,344 46.3Granville ------------------------------------------------- 18,580 13 7 18,560 7,220 38.9 6,996 37.7Greene --------------------------------------------------- 8,01 4 2 8,055 3,613 44.9 3,268 40.5Haifx --------- 30,22 121 6i 30,%0 13,709 45.6 13,766 4.Hertford ------------- 70-----------------------------------8 , .
11,708 0 0 11,708 4,947 42.3 6,102 52.1Hoke ------------------------------------------------------ 7,745 47 24 7,674 3,033 39.5 3,747 48.4

Tenoir .................................................. 29, M, 66 33 29,454 13,234 44.9 10,296 34.8Martin --------------- ------ ---------------------- 13,735 4 2 13,729 6,332 46.1 5,683 41.4Nash ----------------------------------------------------- 32,334 9 5 32,320 15,559 48.1 10,573 32.7Northampton -------------- "---------------------------- 13,482 9 5 13,468 6,= 46.3 -7,304 M.2Pasquotank ----------------------- ----------------------- 14,345 597 300 13,448 6,649 49.4 4,93 34.4Perquimans ---------------------------------------------. 5,110 19 10 5,081 2,399 47.2 2,027 39.7Person ------------------------------------------- 14,221 4 2 14,215 6.902 48.5 4,227 29.7Pitt ------------------------------------------------------- 36,196 26 13 36,157 16,466 45.5 13,575 37.5Robeson ------------------------------------------ 42,275 47 24 42,204 17,387 41.2 21,424 50.7Scotland --------------------------------------------------- 12,498 13 7 12,478 5,073 40.7 4,686 37.5
Vance ----------------------------------------------------- 17,525 0 0 17,525 8,638 49.3 6,520 37.2
W arren ---------------------------------------------------- 9, 929 0 0 9, 929 4, 758 47. 9 5, 490 55. 3
Wayne ---------------------------------------------------. 45,103 4,588 2,300 38,215 17,346 45.4 15,754 34.9Wilson --------------------------------------------------- 31,336 17 9 31,310 12,240 39.2 10,770 34.4

See footnotes at end of table, p. 57.



GROUP A.-Political subdivisions in which the use of a test or device would be suspended as a separate unit-Continued

Percentage
Persons in Dependents of revised

Voting age active of persons Revised Vote cast, voting age Nonwhite Nonwhite
State and county population, military in active voting age 1964 presi- population voting age percentage of

19601 service, military population, dental voting in population, voting age
1960W  

service, 1960' election 5 the 1964 19601 population
19603 presidential

election

Virginia:
Accomack ------------------------------------------------ 19,290 81 41 19,168 6,683 34.9 6,142 31.8Amherst ------------------------------------------ 13,216 8 4 13,204 5,410 41.0 2,693 20.4
Brunswick ------------------------------------------------ 9,371 0 0 9,371 4,446 47.4 4,734 53. 5Buckingh,ur ---------------------------------------------- 5,984 0 0 5,984 2,733 45.7 2,208 36.9Caroline -------------------------------------------------- 7,003 95 48 6,860 3,243 47.3 3,210 45.8Charles City ---------------------------------------------- 2,708 0 0 2,708 1,348 49.8 2,126 78.5Charlotte ------------------------------------------------- 7,514 0 0 7,514 3,178 42.3 2,500 33.3Culpeper -------------------------------------------------- 9, 032 4 2 9,026 3,665 40.6 2,068 22.9Din iddie ------------------------------------------------ 13,799 50 25 13,724 4,285 31.2 8,587 62Essex --------------------------------------------------- 3,906 11 6 3,889 1,550 39.9 1,665 42.6Fauquier ------------------------------------------------- 13,819 507 254 13,058 5,513 42.2 3,093 22.4
Fluvanna ------------------------------------------ ---- 4,168 7 4 4,157 1, 834 44.1 1,378 33.1Gloucester ------------------------------------------------ 7,223 16 8 7,199 3.583 49.8 1,882 26.1Goochland ------------------------------------------------ 5,433 5 3 5,425 2,697 49.7 2,312 42.6
Hialifax --------------------------------------------------- 18,146 3 2 18,141 6,144 33.9 6,769 37.3Hanover -------------------------------------------------- 15,734 9 5 15,720 7,751 49.3 3,302 21.0Isle of Wight -------------------------------- ----------- 9,308 107 54 9,147 4,399 48.1 4,317 46.4
James City ----------------------------------------- 6,901 221 1U 6,569 2,839 43.2 2,056 29.8King George ---------------------------------- -- 4,209 162 81 3,966 1,489 37.5 1,009 24.0King William ------------------------------------ 4,355 4 2 4,349 1,975 45.4 1,864 42.8
Louisa -------------------------------------------------- 7,399 12 6 7,381 3,113 42.0 2,482 33.5Junenbur --------------------------------------------- 7,145 0 0 7,145 2,977 41.7 2, 534 35.5Mathews ------------------------------------------------- 4,871 16 8 4,847 2,286 47.2 1,062 21.8Mecklenburg --------------------------------------------- 17,098 0 0 17,098 8,227 48.1 6,624 38.7Nansemond ---------------------------------------------- 16,771 68 34 16,669 7,415 44.2 9,806 58.5Nelson ---------------------------------------------------- 7,506 0 0 7, 506 2,534 33.8 1,813 24.2
Northaimpton ---------------------------------------------- 10,126 203 102 9,821 3,103 31.6 4;786 47.3Northumberland ----------------------------------------- 6,088 0 0 6,088 2,418 39.7 2,123 34.9
Pittsylvania --------------------------------------- 31,439 8 4 31,427 12,373 39.4 8,604 27.4Richmond------------------------------------------ 3,845 0 0 3,845 1,540 40.1 1,132 29.4
Southampton-------------------------------------------6 10,388 0 0 10,388 4,090 39.4 75,267 50.7S! ssex X - -------------------------------------------- 6,368 0 0 6,368 2,775 43.6 3,706 58.2Wcstmnorcl:ad -------------------------------------------- 6,188 0 01 6,188 2,499 40.4 2,352 38.0



Independent city:
Chesapeake 8 ....
D an ville ----------------------------------------------
F franklin I ------------ k--------------------------------
M artinsville -------------------------------------------
Newport News..
Norfolk
P etersburg ---------------------------------------------
Portsm outh -------------------------------------------
Richmond
Suff olk ------------------------------------------------

39,878
28,792

10 4,286
11,056
65,232

174,799
22,349
65,341

144,227
8,041

1,142
8
0
0

8,846
45,196

602
10,562

204
18

I Census of Population, 1960, vol. 1, table 27, for the respective States.
2 Based on unpublished data supplied by the Bureau of the Census.
3 Based on information supplied by the Bureau of the Census indicating that approxi-

mately 50 percent of the persons in active military service are married.
4 Total voting age population not including pe ns in active military service and their

dependents. Figures showing the alien popuaton on other than a statewide basis are
not available at the present time.

& Based on official State sources.
' The city of Franklin, which is located within the county of Southampton, became

an independent city subsequent to 1960. To properly reflect the number of persons
of voting age residing in the county of Southampton with the total vote cast In that
county in the presidential election of 1964, the number of persons of vot'ing age residing
in the city of Franklin has been subtracted from the number of persons of voting age
residing in the county of Southampton. (See footnote 9, infra.)

7 The number of white and nonwhite persons of voting age was determined by ascer-
taining the ratios of white persons of voting age and nonwhite persons of voting age to
the total number of persons of votin age as reported in the Census of Population, 1960.
These ratios were then applied to the number of persons of voting age residing in the
county of Southampton after deducting the number of persons of voting age residing in
the city of Franklin.

571
4
0
0

4,423
22,598

301
5,281

102
9

38,165
28,780
4,286

11,056
51,963

107,005
21,446
49,498

143, 921
8,014

18,621
12,724
2,041
4,824

25,894
51,546
7,775

24,544
62,890

3, 044

48.8
44.2
47.6
43.6
49.9
48.2
36.3
49.6
43.7
37.9

9,428
6,388

112,173
2,972

20,974
45,376
9,821

21,055
53,719
2,769

23.6
22.2
50.7
26.9
32.2
26.0
43.9
32.2
37.2
34.4

' The independent city of South Norfolk and the county of Norfolk were consolidated
3an. 1, 1963 and renamed Chesapeake.

9 See footnote 6, supra.
10 The city of Franklin became an independent city subsequent to 1960. The Bureau

of the Census in its 1960 publication did not report the number of persons 21 and over
residing in the city of Franklin. The Census of Population, 1960, voL 1, pt. 48, table 22,
at p. 55, however, does indicate that 4,295 persons 20 years and over reside in the city
of Franklin. To ascertain which of these persons are of voting age (21 and over), the
following computation was made: 1st, because Franklin was included as part of South-
ampton County, it was determined that 99.78 percent of those persons 20 and over
(14,706) residing in Southampton County are 21 and over (14,674), and this ratio (99.78
percent) was then applied to the number of persons 20 and over residing in the city of
Franklin (4,295).

11 The number of white and nonwhite persons of voting age was determined by
ascertaining the ratios of white persons of voting age and nonwhite persons of voting
age to the total number of persons of voting age residing in the county of Southampton
as reported in the Census of Population, 1960. These ratios were then applied to the
number of persons of votig age residing in the city of Franklin.



GRoup B.-Political subdivisions in which the use of a test or device would not be suspended because less than 20 percent of population is nonwhite
and/or more than 50 percent of the population voted

Percentage
Persons in Dependents of revisedVoting age active of persons Revised Vote cast, voting age Nonwhite NonwhiteState, election district, county, or independent city population, iliary in active voting age 1964 pl population voting age percentage of

196I service, military population, dntal voting In population, voting age
19602 service, 1960' election the 1964 19601 population

1960' rsdeta
1, election.

Alaska:
N o. 8. A nchorage ------------------------------------------
No. U , Kodiak --------------------------------------------
N o. it., Fairbanks ------------------------------------------
No. 12, Alcutian Islands ......................... .......
No. 17, Barrow-Kobk7 ---------------------------

Idaho: Elmore County .......................................
Maine: Aroostook ---------------------------------- --- .--- ----
North Carolina-

C raven, ----------------------------------------------------
Cumberland ------------------------------ ---------

HyC4----;-----------------------------------
O nslow -------------------------------------- -------------.
U nion _ ----- ---- ----- ---- ---- ----- ----...-- ---- ----

Virginia:
Albemsrle ------------------------------------ - -----------

hany----------------------------- ---------
Aug -----s---a----------- ---- ------------

Bath. -. .........--------------------- 1 -----.------------
Bedford -------------------..---------------------
Bland ------------------------------------- . ...........
Botetourt ------------------------------ -----------
Buchnan .. ----------
ampbell --------------------------- --Carrol - ----------------------------- . ........

Clre--------- ------------- *----Clarke - -..............----------------------- ----- -
Frl -------------------------------------- -- --
Frederick--------------------------------------
Greene --------------------------------- ...........
Henry ------------------------------------- . ...........
Highland ----------- ..........------------------. - .Loudoun . . . . . .. .. . . . .. . . . .. . . .. . .
M adison ---------------------------------------------------
M ontgom ei y .............................................
O range ----------------------------------------------------
Patrick ----------------------------------------------------

5063 .............
4,379-----------

27,615 --------------
4,081 2,426
2,848 244
8,909 3,300
5,787 63,.15

31,236 -80
77,068 31,861
3,301 31

39,003 28,310
24,4674
18,245--- .. ---

3,31C

16790 -------

180............
-13,655 ---- ---- ---

4,802 --- ----
6,325...........--

14,529 -------
1Z,711...........--
2Z659...........--

2U913 -------
2,056 -------

14,253...........--
14781

19 051
7,698
8,692 --- --- -

-------------- 1,655
2,604

1,650 3,959
3,408 45,564

3.k40 21, W8
WOW00 30,207
• " e~o 3,24

"0 10, 693
S 24,461

--------------------------------------------4 ------

----------------------------- ----------- ------------------------ -----------------........

- .. ... . .- - .........--- --

--- ------ / -."- "-----

22,588
1,582

,10,750
855

k,401
4,167

27, U6

12, 1
22,9511

9,72
11,437,

,315,'

5, 474, 104
8,184

9879
6,8771,923
5,4891,107

6,77,

645.1

*38.9
51.7
53.8

100.0
60.5

57.6
76.0
50.4
91.0
46.8

834.638.7
37.7
38.8
43.2
43.0
45.6
42.4
4&6
4.0
45.9
47.2
39.5
43.141.5
37.3
48.1
48.2
40.2
44.6
40.4
43.4

3.861
668

3, 001
1,220
2,152

262
1, 071

8,242
18,789
1, 10D
5,015
4,423

2,576
256
864
340

3,0%
146
778

8
3,291

41
780
308

1,728
232
328

4,11.

2,239
%a8
St.)

1, 421
6161

7.7
15.3
10.9
29.9
75.6
2.9
1.9

26.4
24.4
33.3
12.9
18.1
14.1
3.7
3.9

10.3
16.6
4.0
7.9
.04

17.5
.3

16.4
49

11.9
1.8

11318.8
.8

15.7
18.8
5.0

18.6
7.1



Prince W l n --------------------------------------------
P ulaski ---------------------------------------------------
Rappahannock -------..------------------------...........
Rockingham------------------------
Rockbrdge ................................................
Sm yth -----------------------------------------------------Sposylvanis ................................................
St fo d .....................................................

Tazewell ...................................................
W arren ------------------------------------- I --------------
W ashington -----------------------------------------------
W ise -------------------------------------------------------
W ythe -----------------------------------------------------
Independent city:

Alexandria .............................................
Bristol -------------------- ----------------
B uena V ista -------------------------------------------
C ovington ---------------------------------------------
Fredericksburg --------------.-.------..............
Galax ..................................................
H arrlsonburg ------------------------------------------
Lynchburg --------------------------------------------
N orton ------------------------------------------------
R oanoke -----------------------------------------------
Staunton -----------------------------------------------
Waynesboro --------------------------------------------
Winchester ---------------.---- ......-----------.......

N ottow ay --------------------------------------------------
Prince G eorge .............................................
Independent city: Hampton ------------------------.......

26694
15,832
3,148

23,403
13,789
18 518
7,765
9, 56524,308
8,798

21,692
23,287
12,822

,573
10,045
3,546
6,957
8,188
3,225
7,183

34,302
2,952

62,046
14,578
9,215
9,908
9,022

11,280
51,620

-------------
--------------
--------------
--------------
--------------
--------------
--------------
--------------
--------------
--------------
--------------
--------------
--------------

112
5,451
6,624

--.............

-- - --- - -
2, 72-----
3,312-----

--------------

-----.--:-:: _-

8,8--- -- -
3,104-----

41, 684----

-------------- --------------
-------------- I ---------------------------- -------------------------------------------------------------------------------------------------------------------------------------------- I ------------------------------------------------------- --- ------------------------- - - - - - -- - - - - - - -

-------------- --------------
- - -- -- - - - - - - -- -- - - - - -- - - - - - -

8, 9 ,3
6,722
1,127
8,363
4,806
7,952
3,367
4,364
9,417
4390
9,226

10,539
5,863

25, 683
3,723
1,153
3,206
3,919
1,416
3.590

16,834
1, 196

28, 496
5,680
4,531
4,437
4,499
3,295

22,288

33.6
42.5
35.8
35.7
34.9
42.9
43.4
45.6
38.7
49.9
42.5
45.3
45.7

45.4
37.1
32.5
46.1
47.9
43.9
49.9
49.1
40.5
45.9
39.0
49.2
44.8
50.8

100.0
53.5

2, 17
1,030

540
427

1,127
327

971
1,071

587
546
685
523

6,025
672
156
751

1,471
152
436

6,574
188

9,519
1,228

548
708

3,458
2,420

10, 825

I Census of Population: 1960, vul. 1, table 27 for the respective States. dependents. Figures showing the alien population on other than a statewide basis are rot2
Based on unpublished data supplied by the Bureau of Census. available at the present time.

'Based on Information supplied b, the Bureau of Census indicating that approximately Based on official State sources.
50 percent of the persons In active mi'tary service are married. However in Alaska this 

6 
These percentages are based on total voting age population.

calculation was not necessary to bring the percentage of the revised voting age population 7 In 1962 Alaska redefined its election districts merging Barrow with Kobuk.
over 50 percent. 8 These percentages beginning with the county of Albemarle and ending with the

4 Total voting age population not including persons in active military service and their independent city of Winchester are based on total voting ege population.

, AW-- I 'T'"

8.a
6.5

17.2
1.9
8.2
1.8

19.4
10.2
4.4
6.7
2.5
2.9
4.1

10.6
6.7
4.4

10.8
18.0
4.7
6.1

19.2
6.4

15.3
8.4
5.9
7.1

38.3
2L 5
21.0



60 VOTING RIGHTS LEGISLATION

Gnour C.-lolitical subdivisions in which the use of a test or device would not be
suspended because more than 6O percent voted

ALASKA I

Vote cast, Percentajge
Number and names of election district Voting age 1964 presi- of

population I dental population
election I

1. Prince of Wales.Ketchlkan ------------------------------- 7,018 4,595 M 5
2. UWrangell-Ietersburg .................. 2,341 1,842 7S 7
3. Sika- ....----------------------------- ...... . .. 3,870 2,396 01.9

,,n~~~u ........ ,57 5,307 90.64. Juneau .... --------------------- 50
5. Lynn Canal-Icy Straits ....... -- -----. .. w 1,300 79.0
6. Cordova-McCarthy Valdsi-hitlna-Whlittler .............. 2,873 1,485 61.7
7. 'airner-Waslla-Talkeot- ................ ............. 43,037 2,205 72.6
9. Seward ......---------- --------------------- ---- 1,789 938 52.4

10. Kenal-Cook Inlet- _ ----------.--------------------- 3,271 2,627 80.3
13. Bristol Bay ---------------------------------------------- 2,175 1,108 5. 1
14. Bethel ------------.------ ----------- --_--------------- 2,535 1,71 67.7
15. Kuskokwln Yukon-Koyukuk ....... 3..................... s 8,799 1968 51.8
19. Noin --------------------------------------------------. 3,084 1,791' 8. 1
19. Wade Hampton ------------------------------------------- 1,387 712 51.3

I In 1962 Alsaka redefined Its election distrpts: Prino of Wales merged with Ketchlikan; Cordova.
McCarthy merged with Valdes-ChItina-Whi I1 Kutokw In merged with Yukon-Koyukuk; Fairbanks
merged with Upper Yukon: and Darrow megt ,,l th Kobuk.

2 Census of Population, 1960, vol. 1, pt. 3 tatle 27 pp. 31-30.
3 Report of the secretary of state for the State of Alaska on file at the Governmental Affairs Institute,

Washington D C ,
4 As a result of the redefinition of Alaska!s eleetlon districts, see footnote 1, supra, 187 persons of voting age

who were listed in the 190 census as residents of LenL1if0ook let, now reside with in the boundaries of
Palner-Wasilla-'alkeetna. .

ARIZONA,

S- Vote cast, Percentage
County Voting age 1904 presi. of popu.

o population I dental lation
election S

Cochise ......... -------------------------- ------------------ 30,918 10,697 4. 0
Coconino-------------- ..........---------- 21-,-108 11,037 52.3
Gila ------------. ..------------------------------------------ .14,164 10,537 74.4
Graham ----------- 6 ------------------------------------- --- 7,126 5.,438 7.3
(ireeilee ----------------------------------------------------- 5,951 4,279 71.0
Marleopa ----------------------------------------------------- 380,637 ,IA5, 326 69.7
Mohave -----------------------------------------------...... 4,592 4,353 94.8
Navajo -- _-------------------- -. ------........... 17,047 9,649 54.7Pima 153, 7V 102.64
Pinal ----------------------------------------------- ,AM 0,879 52.2
Santa Cruz ---------------------------------- 5 ,973 3 ,7.
Yavapal ----------------------------------------------- 18, 210 1& 74.4
Yuma --------------------------.------------------------ - 26,286 14,410 54.8

I Census of Population, 1960,vol. 1, pt. 4, table 27, pp. 38-41.
2 Report of the secretary of state for the State of Arizona on file at the Government Affairs Institute,

Washington, D.C.



VOTING RIGHTS LEGISLATION 61

(;HouP C.-Political subdivisiona in which the use of a test or device would not
be suspended because more than 50 percent voted--Continued

CALIFORNIA

Voting age Vote cast, Percentage ofCounty population 1 1964 presiden- populationtial election I

Alameda ...........................................- 509,183 427,34 76. 1
Alpine--------------------------------------------------------------- 28209.
Aador ------------------------------------------------ 5,89 5,100 886

utte- ------------------------------------------------- 51,23 40,419 78.9
Calaveras ---------------------------------------------------- 6,714 5,397 80.4
Colusa ------------------------------------------------------- 7,304 4,608 63.1
Contra Costa ------------------------------------------------ 232,243 178,245 78.7
Del Norte -------------------------------------------------- 9,972 5,727 57.4
El Dorado --------------------------------------------------- 18,330 14,610 -79.7
Fresno ---------------------------------------------- 208,46 138,308 .65.3

Slenn ------------------------------------------------ 10,899 7,290 70.1
Humboldt ---------------------.----------.---------------- 60,03 38,499 64.1
Imperial -------- -------------------------------------------- 41,215 21,492 82.1
Inyo ------------------------------------------------------- 7,402 5,919 80.0
Kern ------------------------------------------------ 163,963 109, 60 66.8
Kings ------------------------------------------------ 27,77 18, 84 68.1
Lake .............................................. ".. ""... 9, 022 8,302 86.8
Lassen ........................................................ 8,2 6,201 78.8
Los Angeles ......................................... ------- 3,830,M92 2,730,898 71.3
Madera ------------------------------------------------------ 22,729 13,862 61.0
Marn --------------------------------------------------... 91,574 75,384 82.3
Maril)osa ---------------------------------------------------- 3,512 2,968 84. 5
Mendocino ........................ --------------------------- 30,952 18,227 58.9
Merced ....................................................... 50,282 28,289 56.2
Modoc --------------------------------------------o............ 4 998 8,358 7. 2
Mono ---------------------------------------o................... 1,498 1,516 101.2
Monterey ------... .............................................. 810,686 64,672 55.4
Napa ---------------.-------------------------------------- 43,244 31,210 72.2
Nevada ...................................................... 13,741 11,318 82.4
Orange ------------------------------------------------------ 400,040 401,157 100.8
Placer ------------------------------------------------------- 36,196 27,676 76.5
Plumas ....................................................... 7,149 5,713 79.9
Riverside ..................................................... 185,468 144,788 76.4
Sacramento.-................................................. 297, 01 227,871 78.6
San Benito ................................................... 9.073 8,237 68.7
San Bernardino ............................................... 297, 092 215,400 72.5
San Diego ..........................-.......................... 6010,81 426,280 70.9
San Francisco ............................................ ---- 531,774 323.908 60.9
San Joaquin ................................................. 152,042 95, 839 63.0
San Luis Obispo .............--------- 50, 831 37,186 73.2
San Mateo ...................--........................ ........ 270,895 219,191 90.9
Santa Barbara ............................................... 103,084 86,401 83 8
Santa Clara................................................... 371,064 320,527 86.4
Santa Cruz ................................................... 5.835 45,044 80.6
Shasta ........................................................ 34,846 28,350 81.4
Sierra ........................................................ 1,437 1,241 86.3
Siskiyou ...................................................... 20,431 14,335 70.2
Solano ........................................................ 79,132 50,245 63.5
Sonoma ....................................................... 91,136 72,136 79.2 •
Stanislaus .............. o..................................... 94,311 65,128 69.1
Butter ..............................------------------------- - 19, 391 14,044 72.4
Tehama ...................................................... 15,103 11,457 75.9
Trinity ------------------------------ 5........................ 8,818 3,439 A9.1
Tulare ........................................................ 95,540 56,552 59. ,
Tuolumne ..... .............................................. 7, 820 82.
Ventura ...................................................... 116,970 98,238 84.0
Yolo .......................................................... 38,58 26,274 68.1
Yuba .....-................................................... 19,374 11,739 60.6

I Census of Population, 1960, vol. 1, pt. 6, table 276pp . 179-194.
I Report of the secretary of state for the State of aifornia on file at the Government Affairs Institute,

Washington, D.C.
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URouP C.-Politioal subdivisions in which the use o1 a test or device would not
be suspended because more than 50 percent voted--Continued

CONNECTICUT

Voting age Vote cast, Percentage of
County populations 1964 presiden- population

tial election '

• hleld .................................................... 414,684 ,358 7743
Srd 483,144 882 76.9Lithfteld ............. 7,173 61,008 81.2

Middlesex .............................................. M,229 45,134 80.8
New Haven ............................................... 417,1385 316,899 76t
New London .................................... 112,641 78,942 64.4

land ................ .................... .... 9, 9 32,1462
42,888 34,818

I Census of Population, 190, Vol. 1, pt. 8, table 27, pp. 65-06.
S Report of the secretary of state for the State of Connecticut on file at the Government Affairs Institute,

Washington, D.C. , DELAWARE

Voting age Vote cut, Percentage ofCounty population 1 1964 presiden- populationtial election I

Kent ............................................... -------- 38,234 22, 054 57,7
New Castle ................................... 185,128 146,893 79.3
Sussex ............................................-.. ----- 43,887 32,73 73.8

A Census of Population, 1960, vol. 1, pt. 9, table 27 p 32a Report of the secretary of state for the State of beIaware on file at the Government Affairs Institote,
Washington, D.C. HAWAII

Voting age Vote cast, Percentage or
County populations 194presiden- population

tial election 2

Hawaii ........................................ 34, 94 24, 973 72.2
Honolulu (Oah-................................ . 284 901 155,895 54.6
Kauzl ............................................. .. 16,851 10,634 6 .1
Maui ......................................................... 24,070 16,219 67.4

a Census of Population, 1960, vol. 1 pt. 13, table 27, pp. 86-37.
I Report of the secretary of state for the State of Hawaii on file at the Government Affairs Institute,

Washington, D.C.
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GaouP C.-Pollial aubdivi tona in whoh the use of a teat or devloe would nrot
be 8uspende because more than 50 percent voted-Continued

IDAHO

Voting age Vote cast, Percentage of
County population a 1964 reslden- population

tialelection I

Ada .......................................................... 68M4.,
Adam ....................................................... 1, 78 1489 80.8
Bannock .......................................... . =2, 21,306 81.0Ber o .......................................a".-....... . ,823 a85 84

enewa-h ..................................................... 8,687 2,777 7.4
B1 h - . . . ..--------------------------------------- 14,810 10,9, 74.0

e ::::::............................................... 2,80O 2,4 876
Boise ......................................................... 967 88 90.2
Bonnet ............................. ; .......................... 9,167 7, 3m 79.7
Bonneville .................................................... 2,378 83.9
Boundary ................................................. - 23 2,483 7
Butte .................................................. 1, 8M"1,493 81.
Comas ........................................................ 529 574 10.5Canyon ..................................................... 88, =3 24,06 72.2
Caribou ...................................................... 8, 08 2 88
Cots ................................................. . 8,297 6,820 79.7
Clark ..................................................... 4 448 91.6
Clearwater ...........................................- - ------- - ,104 3,218 683.0
Custer ................................................... 1,682 1,434 8.8
Franklin ................................... ................ 4,317 3,983 92.
Fremont ...................................................... 4,509 3,915 86.
Gem .......................................................... 5,185 5,307 103.8
Gooding ...................................................... , 50 4,375 79.1
Idaho---------------------------.. 7, 84 8,188 68.5
3efferson---------------------------------------------5,730 4,811 84.0
Jerome -------.. ... ................... .................... 6,820 4,941 78.2
Kootenal ..................................................... 17,038 14,347 81.8
Latah ........................................................ 12, 825 8,724 70.8
Lemhl ........................................................ 8, 374 2,88 780
Lewis ......................................................... 2, 01 2,054 79.0
Lincoln ...................................................... ,06 1,58 76.8
Madison ...................................................... 4, 512 4,050 90. 0
Minidoka ................................................ 7,824 5,938 81.1
Nez Pere1 ............................................... 15,945 18,147 82.5
Oneida ....................................................... 1,982 1,812 91.4
Owyhee ...................................................... 8' 618 2,392 8.1
Payette ........................................................ 7,331 5,267 71.6.
Power ........................................................ 2,214 2,127 98.1
Shoshone ..................................................... 11,987 8,079 67. &
Teton ..................................................... 1,290 1,27 9. 7

all ................................................ 24,198 19,1,7
Vaey..... ... 2,127 2,108 9.0
Washington-------------------------------------------... 615,os 8,682 72.8.

SCensus of Population, 100, vol 1 pt 14, table 27, pp. 49-59.
3 Report of the secretary of state for the State of Idaho on file at'the Government Affairs Institute,.

Washington, D.C. MAINE

Voting age Vote cast, Percentage of
County population' 1964 presiden- population

trial election I

Androscoggin ................................................. 52,737 37, 521 71.1
Cumberland .................................................. 112,100 73,209 05
Franklin ...................................................... 11,842 8,671 73.2

acock ...................................................... 20,291 18,719 67.6
Keanebec ..................................................... 54,406 36,120 66.4

nox ...................................................... 18,418 11,426 62.0
I oln ....................................................... 11,738 9,083 77.4
Oxford .....................................................- 28,48 18, 958 71.6
Penobsoott ...............................................--- 73,715 43, 215 58.6
Plsataquls ...............................................--- 10,640 7,284 68.2
Sagadahoo ................................................... 13,934 9,739 8.9
Somerset .................................................. 23,89 15, 235 64.0.
Waldo ................................................... 18,349 8,721 ,65.&
Washington .................................................. 20,56Q 18,128 68.9
York .................................................. I ...... 61,045 47,422 77.7

' Census of Population, 190, vol. 1, pt. 21, table 27 pp. 5849
' Report of the secretary of state for the State of Maine on fle at the Government Affairs Institute, Wash-

ington, D.C.
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GROUP C.-Political ubdivisione in which the ue of a test or device would not
be suspended because more than 60 percent voted-Continued

MASSACHUSETTS

Voting age Vote cast, Percentage of
County population' 1964 presiden- population

tial election 2

Barnstable .................................................... 44,244 35,355 79.9
Berkshire ..................................................... 88,834 4 331 72.4
Bristol ........................................................ 254 69 186,657 78.8
Dukes ........................................................ 8,869 8,214 83. 1
Essex ......................................................... 861.671 282,945 78.2
Franklin ...................................................... 34,280 25,824 74.7
Hampden ..................................................... 268,284 178,219 88.4
Hampshire ................................................... 82,624 43,645 69.7
Middlesex ..................... -............................... 578,80 74.9
Nantucket .................................................... 2,424 1,787 73.7
Norfolk ....................................................... 313,071 28,021 81.8
Plymouth ................................................... 151,138 120,33 79.8
Suffolk ....................................................... 622,395 298,254 87.1
Worcester ..................................................... 367,293 273,331 744

' Census of Population; 1960, vol. 1, Ft 23, table 27, pp. 103-100.
2 Report of the secretary of state for the State of Massaehusett.i on file at the Government Affairs Institute,

Washington, D.C. NEW HAMPSHIRE

Voting age Vote cast, Percentage of
County population ' 1964 presJden- population

tial election I

Belknap ...................................................... 18,019 13,932 77.3
Carroll ....................................................... 10,232 9,015 88.1
Cheshire ----------------------------------------------------- 26,68 19,884 73.4
Coos .......................................................... 22,410 16,819 75.1
Oraton ....................................................... 29,305 21,027 71.8
Hillsboro ..................................................... 110,481 89,739 81.8
Merrimack -------------------------------------------------- 43,048 32,382 75.2
Rockingham ..........................................--- ... 59,857 48,754 78.5
Strafford ..................................................... 85,849 26, 079 72.7
Sullivan .........-------------------------------------------- 17,189 12, 72 74.2

' Census of Population, 1960 vol. 1, pt. 31, table 27, pp. 89-41.
' Report of the secretary of state for the State of New Hampshire on file at the Government Affairs Insti-

tute, Washingtov, D.C.
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GROUP C.-Political eubdivieion in whoh the uee ot a test or devoe would not
be suspended because more than 50 peroent voted-ContInued

NEW YORK

Voting age Vote cast, Percentage of
County population' 1964presiden- population

tal election 3

Albany ....................................................... 174 '414 149,028 86.0
Allegany ...................................... 25,264 18,86 72.7
Bronx .................................."..."". ":"816 55,3 7.
Bloome ....................................................... 132,408 92, 60.7
Cattaraugus ................. ................................ 48,299 33514 09. 4
Cayuga ............................................. 36,21 80.1
Chautauqua ............................................. 8.9025 2,937 0.2
Chemung ............................................... 59,614 41,778 70. 1
Cheuango ................................................ " 25,748 19,278 74.9
Clinton ....................................................... 24,914 9.7
Columbia .................................................... 24,126 79.4
Cortland ..................................................... 17,7 72.5
Delaware ..................................................... 20,445 20,442 77.3
Dutchess ..................................................... 116,036 80, 995 69.8
Eric .......................................................... 660,623 477,528 72.3
Essex ......................................................... 21075 17,023 80.8
Franklin ..................................................... 17,673 88.1
Fulton ........................................................ 23,85 71.7
Genesee ....................................................... 24,398 75.7
Greene ........................................................ 20,188 18,204 90.2
Hamilton ..................................................... 2,703 2,958 109.4
Herkimer ....................... 4............................. 41,465 30,986 74.7
Jefferson ........................................... 53,111 36,638 80.0

ings ................................ ...... "... 1,745,408 941,587 53.9
Lewison---------------------------------180540............... ,0 78.9
Livingston ..................................................... 8 21,022 79.0
Madison8................................................. 81, 40 28,608 75.8
Monroe ....................................................... 2990,93 2 78.8
Montgomery ................................................. 1, 28,403 74.9
Nassau ....................................................... 765,494 840,721 83.7
Nework .................................................... 1,257,867 845,57 51.8
Nitara ....................................................... 1 9 97,280 87.1
Oneida ......................- 1................................. 1848 1,354 70.2
Onondaga .................................................... 2 518 194,538 7&.3
Ontaro ....................................................... n o- 41, 31,59 75.4
Orang.eo-......................... -------.......... -18,324 80,108 68.9
Oleans-- --------------------------------------------- 120,%872 157777

nsuam......:.............................................. 1597 7482.70Oswego- --................................................... 1 0,021 87,831 75.8
Otsego3 ..................................................... 31,953 24,287 Q. 9Putnam1 ..................................................... 19,748 22,205 88. 0

Sueense- .................................................. 1,240,073 88, 769 87.
ensselae .............-............................... 83,542 72,98 82.4

Richmond ............................................. . ,137,41 95,028 6.
Rockland ................................................. 8, 835 7,424 83.1
St. Lawrence2 ................................................. 82,55 42421 87.8
Senea ......................................................r. a3,805 43,53 80.9
Schenectady .................................................. 99,183 74,980 75.8
Suhoharle ..................................................... 19,881 11,815 84.0
Schuyler ...................................................... 29,1 7,414 88.8
Seneca ........................................................ 20,232 13,591 87.2
Steuben5 ................................................... 58,795 41,274 70.2
Suffolk ......... 9.............................................. 33, 1 80,015 82.5
Sullivan ...................................................... 29,177 26,441 87.2
Togain...................................................... 21,754 17,847 82.0
Tompkins .................................................... 3,8397 25, 7.8
Ulster--- ------------------------------------------- 7,551 8, 423 80.0
Warren----------------------------------------------...... 27,258 21,084 77.8
Washington------------------------------------------..... 29,162 22,450 77.0
Wayne-4 . .................................................. 641,831 29,765 71.2
Westchester .................................................. 3 29918 , 28 75.9
Wyoming ..................................................... 21 , 15,214 70.8
Yates- .. . .................................... ....... 11,39 862 78..2

I Census of Population, 1960, vol. 1, pt. 34 table 27, pp. 155-173.
2 Report of the secretary of state for the 8ate of New York on file at the Government Affairs Institute,

Washington, D.C. These figures include ballots which were spoiled.
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SGaefy. O.-PoUtioal Sub4iuio. ft whih the use of a test or' detIoe would not
be suspended beoase more than 60 percent voted-- ontlnued

NORTH CAhOLINA

Voting age Vote cast, Percentage of
County population 1 1964 presiden- population

tial election I

Alamanoe .................................................... 80,674 60.9
Alexander .................................................. 7,482 84.1
Alleghany .................................................. 4,707 3,941 83.7
Ashe ......................................................... 89186 $0.4
Avery ................................ 6,631 4,161 62.8

.rnWc----------------------10,772 7,961 73.9
Buncomibe .................................................... , 961 63.1
Burke ....................................................1,427 22,896 72.
,Cabarras .................................................. 40,845 2:,ON 61.9
Caldwell---------------------------------------------..... 27,243 19.679 71.9
Carteret ...................................................... 10,620 68.6
Catawba ................................................ 3...2,930 787
Chatham ............................................... 94...0. 61.7
Cherokee ..................................................... 6 0, 929 74.3
'Clay-------------------------------------------------3,.... 8149 2,743 87.1
Cleveland .................................................... 830 18,710 a 8
Columbus .................................................... 213,476 63.4
Curituck3 ..................................................... 2, 196 6. 0
Dare..........................................0... . .. .... 2,343 6813
Davison- .................................................... 31,027 67.8
Dar9i7e8 ..................................................... 7,46 7&.6
Duplin ....................................................... 2 10,990 61.3
Dura mso ........................................... ........... 6,7 3818 52 7.38
Foryt ....................................................... 11,71 7,89 55.2
,Gaston ....................................................... 72103,8260 51.3Durham ........................... 38,138 67.3
Forsyth .................................................. 11,61,891 6. 2
.HaOt ...................... 7............................. 7, 2,1 ,326 1.0

Haywood ... ................................................. 13,101 9.0
Henderson ........................... ............... "..... 22,22 14,848 66.8
Iredell 36,6113....................... ............... 13 66.9
-Jason... ................."............................. 10.068 8,08 80.3.Johnston ................................................ 4,664 17,849 61.5
Jones .................... 6................................. 499 2, 62.8
•Leeksn ................................'"......... .. 14,844 7,488 80.4
Micowell-n .................................................... 18,173 81

Mcowll................................... 16,448 10,483 67.9
Mon ...... 8,763 6,674 76.2
Madisn ..... ................::9................................ 7,165 74.8
Mecklenburg ....................................... 167,937 96,171 60.9
Mitchell ....................................................... 84,99 62.4
Montgomry................................................. 7,318 71.8
Moore- - --en-......................................-20,636 11a 66.2
New Hanover ........................................."..... 42,210 24,724 68.6
O nge ................................................. 24,6 14,991 61.5
Pam o ...................................................... 6,01 2,900 4.7

onder o................................................. 9,716 6,166 63.2
Polk g ....................................................... 6870 61,8 84.2
Randolph ......................................... 3...........68 24,877 67.6
Ric2nd .................................................... 211,639 64.1
Rockingham .................................................. 40,83 20,49 .
Rowan .................................................... 29,738 69.4
Rutherford- . ............................................... 2,2 1,6 62.6

ain on-..-............................................... 2,581 18701 61.4
oan2 ....................................................... 29, 1 8 69.6

Stokes .... ............................................... 12,811 9662 74.6
Su=7rr -------------------------------------------------- 148,219 17,780 63.0
S n .....-............................................... 4,634 8,828 82.6
Transylvana .................................................. 9, 8, o 88.
Tyrrel2 ....................................................... 1,870 6.0wake ..----------........................................ ...... 9,66 196 64.4

Washington ..................................... 7..008... 8,6 49 62.1
Watauga ..................................................... 7,98 81.6
Wilkes ....................................................... 20,190 80.0
Yadkn ...................................................... 1,61 9,498 69.8
Yan7ey ........................................... 32 6,718 ' 72.1

---- ---- ---. . .1

Governmental Affairs
' Census of Population, 1960, vol. 1, pt. 36 table 27 pp. 98-122.
. Report of the secretary of state for the State of N~orth Carolina on file at the

Institute, Washington, D.C.
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Gorour C.-Poltioal subdivisetms in which the use of a teat or device would t4t

be, upended because more than 50 percent voted-Continued

OREGON,

Vote caut, PercentageCounty Voting ag 1984 ofpopulation I presidential population

election I

Baker .................................................. 10509 ,88 62.70
Beoton ................................................. 22,093 16, 486 74.00
Clackamas .................................................... 67,145 87, 048 84.90
Clatsop. ...................................................... 17,862 12,89 70.10
Colmbia ..................................................... 18,885 10,268 77.00
Coo s .......................................................... 81,910 21,149 8. 27
Crook ........................................................ 5,451 8, 8 85.70
Curt ...................................................... 8,182 4,886 87.60Des[utes .............................................. "..... 18M %97241898 10,095 72.47
Douglas---------------------------------------------38,870 25,717 6.10
Glliani-----------------------------------------------1,832.. 1,220 8&.89
Grant ............................................... I ......... 4,9 8,082 .50
Harney ............................................ ..... ',92 2,759 60.10
Hood River ......................................-. ........... 8,148 8,472 67.10
Jackson .. ............................................... 0,348 34,084 75.0
Jefferson ----------------------------------------------- 8, 888 , 938 7.90
Josephine -,-------------------------------------------- is, 18,801 74.50
Klamath ...................................................... 17,599 62.70
Lake.....................----------------------------------4289 2,723 03.40
Lane....................................................9400 74200 790
Lincoln1 .................................................8:278 10, 88 67.50
Linn .......................................................... ,2 2308 6.70
Malheur .......... 1.........................................2 7,983 61.90
Marion ........................................................ 81,209 60.20
Morrow ............................................... 2,889 2,097 72,50
Multnomah .............................................8, 281 248,749 72. 60
Polk.......................................................... 15,742 11,629 78.80,
Sherman ................... ..................................1,,382 90.60
Tillamook .................................................... 0878 9.00
Umatilla ...................................................... 20, 16, 8509 62.80
Union ........................................................ - 10,992 7 480 68.10
Wallow ...................................................... 4,308 ,848 &10
Wasco- .................................... . . ......... -12,258 8,597 70.10
Washington-------------------------------------------53. 8,918 50,181 96.00
Wheeler ...................................................... 7 15 0.90Yaihll-----------------------------1952 14,468 78.80Yomhfl] ..................... '.................................. 10 44 38

I Census of population, 190, vol 1 pt. 39, table 27, pp. 57-8.
2 Report of the secretary of state for the State of Oregon on file at the Government Affairs Institute,

Washington, D.C.
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aoVP C.-PoUtical 8SUbMVcWviimB in whioh the use of a test or device woula tot
be uspended because more than 60 percent voted-4ontinued

VIRGINIA

Voting age Vote cast, Percentage
County and independent city population, 1964 of

1960 1 presidential population
election I

County:
Amelia ................................................... 4,185 2,239 53.5
Appomattox ..............................................3,791 70
Arlington ........................................ ... 107,578 54,03 50.5
Chesterfield .......................................40, 717 25,871 63.8
Craig ............................................. 2,056 1,244 00.6
Cumberland ......................................e d- 3,466 1,977 57.0
Dickenso ................................................. 9,85 5,639 57.2
Fairfax I .................................................. 142,628 79,517 55.8
Giles ................................................ 9,861 5,167 52.4
Grayson .................................................. 10,502 6,352 00.5
Greensville ............................................... 8, 384 4,519 53.9
Ilenrico ..................................... , -------------- 219 42, 082 59.9
IKing and Queen ............................ ...... 8,352 1,729 51.8
Lancaster ......................................... 5,591 2,911 52.1
Lee ...................................................... 14,172 8,626 6 .9
Middlesex. ..............................................-- 3,949 1,995 50.5
New Kent ................................................ 2,554 1,365 53.4
Page .................................................... 9,392 5,419 57.7
Prince Edward ........................................... 8,021 4,04 50.7
Roanoke .................................................. 37,225 19,526 52.5
Russell ................................................... 14,180 7,367 52.0
Powhatan ................................................ 8,939 2,152 54.6
Scott ..................................................... 14,819 9,269 62.5
Shenandoah .............................................. 13,604 7,168 52.7
Surry .................... , ................................ 8,321 2,140 64.4
York ..................................................... 12,024 6,389 53.1Independent city:Charlottesville ............................................ 119,273 9,704 50.4

Clifton Forge ............................................. 520 2,102 59.7
Colonial Heights ......................................... 066 3,620 59.7
Fairfax 4 ........................................... . 7087 4,766 07,2
Falls Church ............................................. 8,834 3,707 68.5
Hopeweli ................................................. 10,403 5,691 54.7
Radford .................................................. 3,358 62,8
South Boston ............................................. ,608 1,843 51.1
Virginia Beach 4 ..................................... 44,868 23 442 52.2
Williamsburg ........................................ 4,092 2,093 51.1

I Census of Population, 1960, vol. 1, pt. 48 table 27 pp. 75 to 107.
_ Report of the secretary of state for the dtate of Vlginia on file at the Governmental Affairs Institute,

Washington, D.C.
8 The city of Fairfax, which Is located within the county of Fairfax, became an independent city subse-

quent to 1960. To properly reflect the number of persons of voting age residing in the county of Fairfax
with the total vote cast in that county In the presidential election of 1964, the number of persons of voting
age residing in the city of Fairfax has been subtracted from the number of persons of voting age residing In
the county.

' See footnote 8, supra.
' Census of Population, 1960, vol. 1, pt. 48, table 20, p. 45.
4 Virginia Beach and Princess Anne County were consolidated 3an. 1, 1963.
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GOup C.-PoUttcal aubdiviston&'in which th ue of a test or devtoe wouidnot

be suspended because more than 50 percent voted-Continued
WASHI1NGTON

Voting age Vote cast, Percentage of
County population 194 presiden- population. 1t8a election 3

Adams ........................................................ 5,58 4,273 70.0
Asotin ...................................................... ; 7,746 8,430 70. 1
Benton ....................................................... 84,068 28,872 83.2
Chelan ...................................................... 24,6906 17,822 72.1
Clallam ....................................................... 17,902 18,488 75.1
Clark .......................................................... 8,818 41,790 74.8
Columbia ............ ; ........................................ 2,875 2,187 76.0
Cowlitz ............................................... 88,746 24,501 .72.6
Douglas ---------------------------------------------- 8,86 ,876 76.4
Ferr y ---------------------------------------------------- 2,185 1,461 08.9
Franklin ................................................... 12,837 10,0611 78.8
Garfield ...................................................... 1,797 1,832 88.2
Grant -------------------------------------------------------- 26,080 14,427 87.5
orays Harbor ................................................. 83,877 23,027 08.9
island . . . ..----------------------------------------------- 10,974 6,90 08.7
Jefferson ............................................... 5,642 4,456 78. 9
King .................................................. 678,897 450,640 77.8
Kiltsap ............................................ 80,495 87,714 74.86
Kittitas ...................................................... 12,267 8,592 70. 0
Kcilkitat ..................................................... 7,798 5,674 72. 8
Lewis ........................................................ 25,692 19,022 74.0
Lincoln ............................................ . 6,788 8,218 77.8
Mason ......................... I ................. ....... 071 82.0
Okaogan................................................... 14, 10,495 70.3
Pacific ....................................................... , 860 78.7
Pend Orelle .................................... 4...... ,117 2,965 72.0195,18 12973 64.5
San Juan ..................................................... 1,992 1,750 87.8'
Skagit ........................................................ 1,650 22,08 70.5
Skamana ..................................................... 079 2,414 78.4
Snolomish ............................................... 9 81,405 81.4
Sokane---------------------------------------------168,083 11181 66.8

10,478 7,528 71.8
Thurston ..................................................... 27,021 82.4
Wahkiakum .................................................. 2,091 1, 624 77.6
WaUa Walla ................................................... 26,406 17, 894 66.6
Whatcom ..................................................... 42,700 81, 422 78.5
Whitman ............................................. 18,8 75.5
Yakima ................................................. 82,641 82,780 68.8

I Census of Population, 1960, vol. 1, pt. 49 table 27, pp. 65-74.
' Report ef the secretary of state for the State of Washington on file at the Government Affairs Institute,

Washington, D.C.
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GRouP C--Potioal aub4iviskmW in lhdolh the uao of a teo or devoe would nofb '
sasu.eedd because twre than, 50 verent, vote -Continued

WYOMING

Voting age Vote east, Percentage ot

otmty population 1 96lOO4elden- popUlstlon
trial election I

Albany ....................................................... 12,160 8,942 7&,
Big Horn ..................................................... 6,591 , 358 S
( aempbelL .......................... ......................... 8,380 2,802 86. l~

rbon ....................................................... 8881 6,482 72,
donvee ....................... I............................ - 8,752 2, S74X

Orook ...................................................... ,699 1,94 7
Fremont .................................................-.... 14,821 10,794 7581.
Goshen6 .................................................. 8,8u3 77.L
Hot n ................................................... 3804 2,6 8" WO f
Laramie ................................................. 8,110 24,22 70.
Lino- ........................... ....................... _4,790 4,064 8.Liob ................................................... ...° 4,9 to 5.6
Natrona ................................................. 2 282 1, 8
Niobrara ................................................ ,372
Prk ........................................................ 9,282 7,3 "a

Sheridan--------------------------------------11,9 9,288 77.
Sublette ..................................................... 1,6 91
Sweetwater ........................................... .... 10,630 7,918 7

443 8,115 '219S.,
Washakie ..................................... ........... 4,70 3,408 7$.firj
Weston .................................................. 4,884 2,892

I Censts of Population, 1960, vol. 1, pt. 52 table 27 pp 85-40.
'Report of the secretary of state for the State of wyomng on file at the Government Affairs rnstlttute,

Winifigton, D.C.

0
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TUESDAY, NAAC 23, 1905

U.S. S NATD,
CoInml'rl ON THE JUDICIARY,

Waginrgton DC.
The committee met, pursuant to call, at 10: 35 a.m., in room 2228,

New Senate Office Building, Senator James 0. Eastland (chairman)
presiding.

Present: Senators Eastland, Johnston, Ervin, Long of Missouri,
Hart, Kennedy of Massachusetts, Bayh, Tydings, Dirksen, Hruska,
Scott, and Javits.

Also present: Joseph A. Davis chief clerk; Palmer Lipscomb, Rob.
ert B. Young, and Thomas B. Collins, professional staff members of
the committee.

The CHAIRMAN. The committee will come to order.
The purpose of this hearing is to consider the proposed bill, S 1564

to enforce the 15th amendment of the Constitution of the United
States.
(S. 1564 is as follows:)

[S. 1564, 89th Cong., let am.]

A BILL To enforce the fifteenth amendment to the Coqutitution of the United States

Be it enacted by the Senate and House of Reprea8dI, ttzes of the nWted State.
eight Acrt onress a8embeThat this Act shall be known as the "VotingRghts Act of 1905. " ""

Sw. 2. No voting qualification or procedure shall be imposed or applied *to
deny or abridge the right to vote on account of race or color.
I Sw. 8. (a) No person shall be denied the right to vote in any Federal, State,

or local election because of his failure to comply with any test or device, in anyj
State or In any political subdivision of a State which (1) the Attorney General
determines maintained on November 1, 1964, any test or device as a qualification*
for voting, and with respect to which (2) the, Director of the Census determines
that less than 50 per centum of the persons if voting age resloing therein were
registered on November 1, 1964, or that less than 50 per centum of such persons
voted in the presidential election of November 1964.

(b) The phrase "test or device" shall mean any requirement that a person as
Af prerequisite for voting or registration for voting (1) demonstrate the ability
to read. write, understand, or interpret any matter, (2) demonstrate any educa-
tional achievement or his knowledge 4f any particular subject, (8) possess good
moral character, or (4) prove his qualifications by the voucher of registered
voters or members of any other class.

(c) Any State with respect to 'which determinations have been made under
subsection (a) or any political subdivision with respect to which such determi-
nations have been made -as a separate unit, may file in a three-judge district
court convened in the District of Columbia an action for a declaratory Judgment,
against the United States, alleging that, neither the petitioner nor any person
acting under color of law has engaged during the ten years prece4ing the filing of
the action in acts or practices denying 6r abridging the right to vote for reasons
* race or color.' If the court determines that neither the petitioner nor any per-
son acting under dolor of law has engaged during such period In any act or prae-



VOTING RIGHT

tice denying or abridging the right to vote for reasons of race or color, the court
shall so declare and the provisions of subsection (a) and the examiner procedure
established by this Act shall, after judgment, be inapplicable to the petitioner.
Any appeal from a judgment of a three-judge court convened under this sub-
section shall lie to the Supreme Court.

No declaratory Judgment shall issue under this subsection with respect to any
petitioner for a period of ten years after the entry of a final judgment of any
court of the United States, whether entered prior to or after the enactment of this
Act, determining that denials or abridgments of the right to vote by reason of
race or color have occurred anywhere in the territory of such petitioner.

SEC. 4. (a) Whenever the Attorney General certifies (1) that he has received
complaints in writing from twenty or more residents of a political subdivision
with respect to which determinations have been made under section 3(a)
alleging that they have been denied the right to vote under color of law by
reason of race or color, and that he believes such complaints to be meritorious,
or (2) that In his judgment the appointment of examiners is otherwise neces-
sary to enforce the guarantees of the fifteenth amendment, the Civil Service
Commission shall appoint as many examiners in such subdivision as it may
deem appropriate to prepare and maintain lists of persons eligible to vote in
Federal, State, and local elections. Such appointments shall be made without
regard to the civil service laws and the Classification Act of 1949, as amended,
and may be terminated by the Commission at any time. Examiners shall be
subject to the provisions of section 9 of the Act of August 2, 1939, as amended
(the Hatch Act). An examiner shall have the power to administer oaths.

(b) A determination or certification of the Attorney General or of the
Director of the Census under section .3 or 4 shall be final and effective upon
publication in the Federal Register.

SrA. 5. (a) The examiners for each political subdivision shall examine ap-
plicants concerning their qualifications for voting. An application tq an
examiner shall be in such form as the Commission may require and shall con-
tain allegations that the applicant is not otherwise registered to vote, and
that, within ninety days preceding his application, he has been denied under
color of law the opportunity to register or to vote or has been found not
qualified to vote by a person acting under color of law: Provided, That the
requirement of the latter allegation may be waived by, the Attorney General.

(b) Any person whom the examiner finds to have the qualifications pre-
scribed by State law in accordance with instructions received under section
6(b) shall promptly be placed on a list of eligible voters. A challenge'to such
listing may be made in accordance with section 6(a) and shall not be the basis
for a prosecution under any provision of this Act. The list shall be available
for public inspection and the examiner shall, certify and transmit such list,
and any supplements as appropriate, at the end of each month, to the offices of
the appropriate election officials, with copies to the Attorney General and the
attorney general of the State. Any person whose name appears on such a list
shall be entitled and allowed to vote In the election district of his residence
unless and itntil the appropriate election officials shall have been notified that
such person has been removed from such list in accordance with subsection
(d) : Pro ced, That no person shall be entitled to vote in any election by viztue
of this Act unless his name shall have been cerf1fled and transmitted on such
a list to the offices of the appropriate election officials at least forty-five da's
prior to such election.

(c) The examiner shall issue to each person appearing on such a list a
certificate evidencing his eligibility to vote.

(d) A person whose name appears on such a list shall be removed therefrom
by an examiner if (1) he has been successfully challenged in accordance with
the procedure prescribed in section 6(a), or (2) he has been determined by
an examiner (i) not to have voted at least once during three consecutive years
while listed, or (i) to have otherwise lost his eligibility to vote. ...

(e) No person shall be denied the right to vote for failure to Pay a poll tax
if he tenders payment of such tax for khe current year to an examiner, whether
or not such tender would be timely or adequate under State law. An examiner
shall have authority to accept such payment from any person authorized to
make an application for listing, and shalt issue a receipt for such .payment
The examiner shall transmit promptly any such poll tax payment to the office
of the State or local official authorized to receive such payment under State
law, together with the name and nddress of the applicant.
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SEo. 6. (a) Any challenge to a listing on an. eligibility list shall be heard
and determined by a hearing officer appointed by and responsible to the Cl1
Service Commission and under such rules asrthe Commission shall by regulation
prescribe. Such challenge shall be entertained only if made within ten days
after the challenged person is listed, and if supported by the affidavit of at
least two persons having personal knowledge of the facts constituting grounds
for the challenge, and such challenge shall be determined within seven days
after It has been made. A petition for review of the decision of the hearing
officer may be filed in the United States court of appeals for the circuit in which
the person challenged resides within fifteen days after service of such decision
by mail on the moving party, but no decision of a hearing officer shall be over,
turned unless clearly erroneous. Any person listed shall be entitled and al-
lowed to vote pending final determination by the hearing officer and by the
court.

(b) The times, places; and procedures for application and listing pursuant
to this Act and removals from the eligibility lists shall be prescribed by regu-
lations promulgated by the Civil Service Commission and the Commission shall,
after consultation with the Attorney General, instruct examiners concerning
the qualifications required for listing.

Six,. 7. No person, whether acting under color of law or otherwise, shall fail
or refuse to permit a person whose name appears on a list transmitted in
accordance with section 5(b) to vote, or fail or refuse to count such person's
vote, or intimidate, threaten, or coerce, or attempt to intimidate, threaten, or
coerce any person for voting or attempting to vote under the authority of this
Act.

Six. 8. Whenever a State or political subdivision for which determinations
are in effect under section 3(a) shall enact any law or ordinance imposing
qualifications or procedures for voting different than those in force and effect
on November 1, 1964,, such law or ordinance shall not be enforced unless and
until it shall have been finally adjudicated by an action for declaratory Judg-
ment brought against the United States in the District Court for-the District
of Columbia that such qualifications or procedures will not have the effect of
denying or abridging rights guaranteed by the fifteenth amendment All
actions hereunder shall be heard by a three-Judge court anid there sall be a
right of direct appeal to the Supreme Court.
* Szo. 9. (a) Whoever shall deprive or attempt to deprive any person of any

right secured by section 2 or 8 or who shall violate section 7, shall be fined
not more than $5,000, or imprisoned not more than five years, or both.

(b) WhoeVer, within a year following an election in a political subdivision
In which an examiner has been appointed (1) destroys, defaces, mutilates,: ok
otherwise alters the marking of a paper ballot cast, in buch election, or (2)
alters any record of voting in such election made by a voting machine or
otherwise, shall be fined not more than $5,000, or imprisoned not more than Ave
years, or both.

(e) Whoever conspires to violate the provisions of subsection (a) b)r(b) of
this section, or interferes with any right secured by section 2, 3, or 7, shall be
fined not more than $5,000, or imprisoned not more than five years, or both.

(d) Whenever any person has engaged or there are reasonable grounds to
believe that any person is about to engage In any act or practice: prohibited
by section 2, 3, 7, or 8 or subsection (b) of this section, the Attorney General may
institute for the United States, or in the name of the United States, an
action for preventive relief, including an application for a temporary or per-
manent injunction, restraining order, or other order, and including an order
directed to the State and State or local election officials to require them to
honor listings under this Act.

(e) -Whenever a person alleges to an examiner within twenty-four hours after-
the closing of the polls that notwithstanding his listing under this Act he has
not been permitted to vote or that his vote was not counted, the examiner shahl
forthwith notify the United States attorney for the Judicial district if such
allegation in his opinion appears to be well founded. Upon receipt of such noti-
fication, the United States attorney myiy forthwith apply to the district court
for an order enjoining certification of the results of the election, and the court
shall issue such an order pending a hearing to determine whether 'the allega-
tions are well founded. In the event the court determities that persons who
are entitled to vote under the provisions of this Act were not permitted to
vote or their votes were not counted, it shall provide for the casting or count-
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lng of their ballots and require the inclusion of their votes In the total vote
before any person shall be deemed to be elected by virtue of any election with
respect to which an order enjoining certification of the results has been issued.

(f) The-district courts of the United States shall have jurisdiction of 'pro-
eeedings Instituted pursuant to ;this section and shall exercise the same
without regard to whether an applicant for listing under this Act shall have
exhausted any administrative* or other remedies that may be provided by law.

Sm. 10. Listing procedures shall be terminated in any political subdivision
of any State whenever the Attorney General notifies the Civil Service Commis-
sion (1) that all persons listed by the examiner for such subdivision have been
placed on the appropriate voting registration roll, and (2) that there Is no
longer reasonable cause to believe that persons will be deprived of or denied
the right to vote on account of race or color In such subdivision.

Sc. 11. (a) All cases of civil and criminal contempt arising under the pro-
visions of this Act shall be governed by section 151 of the Civil RiphtA Act of
1967 (42 U.S.C. 1995).,

(b) No court other than the District Court for the District of Columbia shall
have jurisdiction to Issue any declaratory judgment or any restraining order
or temporary or permanent Injunction against the execution or enforcement of
any provision of this Act or any action of any Federal officer or employee
pursuant hereto.

(c) The term "vote" shall have the same meaning as In section 2004 of the
Revised Statutes (42 U.S.C. 1971, (e)).

_(d) Any statement made to an examiner may be the basis for a prose-
cution under section 1001 of title 18, United States Code.

Sm. 12. There are hereby authorized to, be appropriated such sums as are
necessary to carry out the provisions of this Act.

ISc. 18. If any provision of this Act or the application thereof to any
person or circumstances Is held Invalid, the remainder of the Act and the appli.
cation of the provision to other persons not similarly situated or to. other cir-
cumstances shall not be affected thereby.

The CtAiIImAx, The committee is acting under the mandate: of the
Senate to consider the bill and to report back to the Senate not
later than Friday, April 9. Due to the time limitation, it will prob-
ably be impossible for the committee, to take oral testnony from
everyone, or even a su\bstantial'number of those who wish to be heiid.
Statements must be6 reduced to writing and when filed 'and co1sidered,
will be made part of the record of hearing.

This morning, the first Witness we are, pleased, to have with us is
the Attorney General of the Uhited States. , .......... ' t i.

Before hearing from the Attorney General, I would like.to"'ask if
any of the members have a statement they would like to make at this
time I

Senator Loqo. Mr. Chairman, I do not haye a statement prepared
at this time, but sometime in the next 2 or 3 dys I will have and fi0c t
with the committee.'

(The statement submitted is as follows:)

STATSMUNT BY SENATiR EDwARD V. LONG IN SUPPORT Or S., 1564 ,

Mr. Chairman, almost 200 years ago, 56 American patriots set their names to a
document proclaiming eternal hope for all mankind. These wisest of mencame
from every corner of the Nation from the North and from the South,, from, New
York and from Georgia, from Pennsylvania and from South Carolina. .Together,
they gave birth to a new nation and mutually pledged their lives, their fortunes,
andtheir sacred honor to support this new nation. . ....
, These men of freedom declared for all Alving and future generations to hear that

all men are created equal, that they are endowed by their Creator with certain
inalienable rights, that among these are life, liberty, and the pursuit of happiness.
They further declared that to secure these rights, governments ,aIr instttgod
among men, deriving their just, powers from the consent of the goqvened. ,
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Now, Mr. Chairman, almost all Americans are very familiar with these words
of the Declaration of Independence. However, I fear most of us cannot so easily
recall to mind the statement of facts set out in the Declaration by our Founding
Fathers to prove to the world the necessity of their actin. A nutyber of these
statements are closely related to the issue involved in the pending voting bill and
their restatement may allow us to see more clearly our responsibilities and
obligations. . I .

Referring to the King of Great Britian, they said:
"He has refused to pass other laws for the accommodaton f large districts of

people, unless those people would relinquish the right of Representation 'i the
Legislature, a right inestimable to them and formidable -t9 tyrants only.

"He has called together legislative bodies at places unusual, uncomfortable
and distant from the depository of their public Records, for the sole purpose of
fatiguing them Into compliance with his measures.

"we has dissolved Representative Houses repeatedly, for opposing with manly
firmness his invasions on the rights of the people..

"He has refused for a long time, after such dissolutions to cause others to be
elected; whereby the Legislative powers, incapable of Annihilation, have returned
to the People at large for their exercise. I .

"He has combined with others to subject us to a jurisdiction foreign to our
constitution, and unackoiowledged by our laws; given his Assent to their Acts of
pretended Legislation: %

"For imposing Taxes on us without our Consent;
"For suspending our own Legislatures, and declaring themselves invested

with power 'to legislate for us in all cases whatsoever.
In every stage of these Oppressions We have Petitioned for, Redress in the

most humble terms.
"Our repeated Petitions have been answered only "by repeated injury."

' These statements tell us how significant to freedom our Founding Fathers
considered the right to vote. They also tell us that the patience of freemen can
only be tried so far by dilatory and evasive action which denies liberty. They tell
us that freedom demands action. !

One hundred years ago the law of the land was changed to correct a great evil
which our Nation had allowed to exist. Slavery was abolished, and the right to
vote was guaranteed against discrimination because of race,, color, -or previous
conditloih of servitude. At the same time, Congresswas given the power to
Implement and to enforce these changes in our basic law. Unfortunately, in
certain parts of our Nation, the riqht to vote free from racial discrimination remains
today a mere change In ou Nation's basic law. This right has yet to become'a
reality. Congress has attempted 6n a number of occasions to implement:th6 15th
amendment but has failed in it effort. due to dilatory and evasive actionby certain
State and local oficial and in some instances by outright defiance of the law;

Mr. Chairman, it i. 'way past time when our patience must come to an end.
Freedom demands that legislative action be taken now to remove effectively all
racial barriers to the right to vote. Men and women of all races must have an
equal voice in their government and this can only be obtained through equal access
to the ballot box.

Mr. Chairman, the President of the United Stat.s has sent to the Congress a
prWpsal of great merit. It is the subject of these hearings. With a few modi-
fications,' I believe it would make possible the ultimate achievement of the promise
of the 15th amendment. Atleast, it would go a long way in making good on this
century-old promise. I

The changes in the bill which I believe should be made relate to the poll tax
where it is used as a means to deny the right to vote because of race and to areas
where racial discrimination in voting exists but which would not be reached under
present provisions. , The hearings and debate may well bring out other needed
changes. , ' .. I -

. Mr. Chairman, :I am quite ,hopeful that this committee will report favorably
a sound and effective voting, measure and that the Congress will take final action
on, such a measure without undue delay.

Senator HART. Mr. Chairman, I have no statement. I hope that we
proceed as the Senate has directed, expeditiously t consider the
bill and to report our judgment to the Senate in order that legislation
whih, the overwhelming majority of the people of America expect
us to enact will be 6n the books without further delay.
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Senator ERVIN. Mr. Chairman, I have no statement to make at this
time. I do wish to voice the observation that I think it is. a rather
tragic thing for the Senate to put a time limitation on the con-
sideration of this bill by the committee, because certainly, it is not
very wise to put a time limit upon the search of the Constitution
or for the search of ways to direct and legislate a situation. The
people of America instead of taking this time for this legislation,
might well spend all the time they have between now and the Easter
vacation praying that those who are sworn to uphold the Con-
stitution will apply their knowledge.

Senator TYDINos. I have'nothing.
Senator Sco'rr. Mr. Chairman, I would like to ask permission to

submit a statement as of the opening of the hearings which I will
prepare and submit as soon as possible.

(The statement is as follows:)

STATEMENT BY U.S. SENATOR HUGH SCOTT, OF PENNSYLVANIA

Mr. Chairman, as a member of this committee, I appreciate the opportunity to
make known my views on the critical subject of voting rights.

The events of recent days in the State of Alabama underscore the urgency
in the need for additional legislation to implement the 15th amendment of the
Constitution. The 15th amendment provides that the right of citizens of the
United States to vote shall not be denied or abridged by any State on account of
race or color.

The 15th amendment applies to all citizens and to all States. Its meaning is
clear-no matter where he lives, a man's right to vote shall not depend upon
his race or color. If he is a Negro, he shall have the opportunity to register
and to cast his ballot with the same ease as do white citizens of the
same State.

The record is clear, Mr. Chairman. The facts are all in. Nearly a century
of experience demonstrates that the Negro is systematically and deliberately
being denied the right to vote in several States and counties of the South. So
widespread is this discrimination and so purposeful is its application that the
Department of Justice has been unable to make substantial progress in securing
Negro voting rights with the statutory tools now available to it.

The Negro has patiently waited 85 years since the ratification of the 15th
amendment for the enfranchisement to which he is entitled. His patience
is now at an end, and so is that of every American who believes in democracy
and the fundamental equality of man under law.

Mr. Chairman, I wholeheartedly support the basic purpose and policy of
Senate bills 1517 and 1564, in which I have joined as a cosponsor. Both of
these bills provide for the appointment of Federal voting registrars where the
percentage of persons registered and voting in a State or county is so low as
to suggest that existing officials have persisted in discriminating against mem-
bers of the'Negro race. Both bills provide severe eiminal remedies for inter-
ference with the registration or voting process. However, they employ some-
what different formulas in determining those Statep and counties to which
their provisions will apply. The basic Improvements which I feel can' be
made in the bills now before us relate to these formulas.

Under S. 1564, the so-called leadership-administration bill, Federal examiners
can be appointed only in a State (1) which has a "test or device"--basically
a literacy test-as a qualification for voting, and (2) in which less than 50
percent of the persons of voting age were registered or voted in the last presi-
dential election. By requiring the existence of such a literacy test for the bill
to apply, the formula falls to take in several States and counties which have
extremely low Negro voting percentages.

Most notable among this excluded gropp is the State of Texas. Those respon-
sible for drafting this bill did not feel it necessary to arrive at some formula
which would include Texas.., Yet;, only 44 percent of those Texans of voting
age went to the polls in this last presidential election. In 18? counties of Texas,
the percentage was below 50 percent. .
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I feel very strongly, Mr. Chairman, that the formula should be expanded to
include all States and counties where voting figures indicate that qualified
citizens are being denied the right to vote on the basis of race or color. The
discriminatory application of a literacy test is but one means by which this
15th amendment right is being abridged.

I believe that the bill can be validly expanded, Mr. Chairman, to include
States such as Texas, which have no literacy tests, by the addition of an alter-
native formula. Such formula should provide that the bill would be equally
applicable if less than 25 percent of the Negroes of voter age residing in any
State or county were registered or voted in the last presidential election.

Although census figures are not compiled by race, the statistics of the U.S.
Commission on Civil Rights could certainly be used for this purpose. If it is
deemed necessary to place the burden of proof as to the validity of these sta-
tistics on the Government for constitutional reasons, this burden could quite
properly be eased by requiring the Government to show only that these figures
are "substantially correct." A possible procedure is to require the Government
to show the method by which its statistics were compiled and the probability
that they are substantially correct. It would then be entirely constitutional to
compel a party challenging these statistics to show more than Just isolated
instances of error, but, a pattern of error which destroys the validity of the
figures for the purpose for which they are being employed--that is, not to prove
an exact statistical fact but to raise a rebuttable presumption of discrimination
in violation of the 15th amendment.

Such an alternative formula would enable the bill to hit the whole target
rather than Just a part. It would apply to every State where voting rights were
being abridged on the basis of race or color, and not Just those which have a
literacy test. It would provide not Just a single weapon, but an arsenal of
weapons to be used wherever discrimination in violation of the 15th amend-
ment is practiced.

Mr. Chairman, I further feel that S. 1564, as presently drawn, unnecessarily
raises a constitutional question by voiding any literacy test in a State or county
where the percentage of persons voting in the last election was less than 50 per-
cent. The right to proscribe a literacy qualification is seemingly reserved to the
State by article I of the Constitution, so long as that test does not discriminate
on the basis of race or color so as to violate the 15th amendment.

I personally; favor the abolition of literacy tests as a prerequisite to. the right
to ,vote, and originally urged t~e adoption of a provision outlawing all kinds of
literacy tests. . However, upon reflection, I believe the bill would be much less
vulnerable to constitutional attack if its provisions were limited to (1) the dis-
criminatory application of a literacy test, and (2) the substantive provisions of
such a test which incorporate standards achieving de facto discrimination.

The crux of the problem. here is the discrimnatory application of a literacy
test or similar device by a State official. The 15th amendment does not prevent
the iMpos~tion by a State of a literacy test or other voting qualification reasonably
adapted to legitimate ends. It only prohibits the administration of such a
qualification so as to discriminate on the basis of race or color.

If a State has seen fit to adopt a literacy test or other voting qualification which
is nondiscriminatory by its terms and is reasonably adapted to its legitimate
purpose and historically has never been used for any purpose of discrimination,
I see no reason why such a test or other qualification could not be applied by
the Federal voting examiners appointed under this bill. To the best of my
knowledge these tests are capable of fair and impartial administration and could
be so applied by the Federal voting examiner. I believe such an approach would
avoid the constitutional perils implicit in the present bill without forfeiting any
of its vital goals.

Mr. Chairman, the right to vote is fundamental to our way of life. It is a
tragedy that we must enact further legislation to protect that right which the
Constitution guarantees to all citizens. But the fact of the matter is that vio-
lations of the 15th amendment are still widespread in some States. Many of our
citizens are still being denied the right to vote because of their race or color.
The 15th amendment specifically authorizes legislation to Implement its pro-
visions. Let us now move to correct a/century of inequity. But let us enact a
solution which is constitutional beyond any doubt, and one which meets the
problem of discrimination in voting rights wherever It may occur.

The CHAIRMAN. Yes, sir.
Senator DntxsoN. Mr. Chairman, in response to Senator Ervin, I

am voing to pray for myself.
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The CrAIMxAN. You need prayer. ! - .
Senator ERviN. I would like to assure the Senator from Illinois

that I intend to do my praying also.
The CHAnAN. Preed, Mr. Attorney General.

STAThMENT OF HON. NICHOLAS deB. KATWIDAnH, A TOBRIY
GENR&LOV THE UNITED STATES

Attorney General KATZFtNBACH. Mr. Chairman' I have nprepd
statement. It is quite a long statement. If the Chair would permit,
I would like to read it and I may omit parts of it in the interest of
getting on, but I would appreciate it if the record would contain the
e n t i r e s t a t e m e n t . • I , I , . ; : '

The CHARMrAN. That will be-so ordered. I will order it into the
record.
. Attorney General KATZrN-Ao. Mr. Chairman, members, of othe

committee I am pleased to appear here tody to testify in favr of
S. 1564, The Voting Rights Act of 1965. This bill reprsetits an at-
tempt to effectuate the most central and basic right of our political
system . !--I i . _- !I- 'II ,:,1

Any society composed both of freemen and those who are not free
cannot be a true'democracy. ",Thus with the passage of the "*t4
amendment, ending slavery, this country took a giant step toward
this great goaL .

But until all the members of our society are afforded an effective
9 ortunity to participate in its political processes-that is, to cast
ablot freely--the promise of democracyremrains unfulfilled.

Beginning in 1956, Congress attempted to meet this problem. Sincethat'year three Presidents have asked ongress for additi~nil legis.
lation to guarantee the constitutional right to vote without disciii -

nation on account of race or color. "
Three times in the last decade-in 1956, in 1960, and in 1964-those

who oppose stronger Federal-legislation, concerning the .ect6ral
process have asked Congress to be patient; and Congress has been pa-
tient. Three times since 1956 they have said that localofficials, sub-
ject to judicial direction, will solve the voting problem. And'each
time Congress has left the problem largely to the courts and the local
officials4 T three times since 1956 they have told us that thepregbrip-
tion would provide the entire cure-thiS pre ription aided by tlh&-
and Congress has followed that advice.

But while the legislative process of the Congress should be deliber-
ate, while comprehensive laws-should be ,enacted only after all the
facts are in and while reasonable alternatives to broader Federal con-
trol of elections should, of course, be attempted first, there comes time
when the facts are all in, the alternatives have been tried andtifound
wanting, and time has run out. We-stand at that point today.

As President Johnson so simply and eloquentl# said in his message
to6 the Congress last week:

Many of the issues of civl 'rights are complex aid difficult. But aout t is
there can be nO argument. Every AnMerican citizen must have an equal' riglht'to
vote. There 1S no reason whichcan excuse the denial of that right., Theke Is
no duty which weight more heavily on us than the duty to rnurv that right.'

Nearly 100 years ago the ratification of the 15th arnen djne t 1pt 6m-
ised Negro Americano an eqiial right to vote and authorizd Congress
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to enact legislation to carry outthe promise..,In the words of the late
Mr..,Justice Frankfurter, speaking for the Court in . ;v Wi4n
(307 U.S. 268, 275 (1939)), the framers intended the am endrnt to
"reach * * * contrivances by a State to thwart equality in the enjoy-
ment of the right to vote . regardless of race oreolor." The
amendmentt thus "nullifies sophisticated as wellas simpleminded modes
of discrimination," and, "hits onerous procedural requirements which
effectively handicap exercise of the franchise by the colored race, al-
though the abstract right to vote may remain unrestricted, 4s, to race.",

The amendment hasi in fact eliminated such, "simpleminded"-.in
the: Court's words. Justice Frankfurter's words-wdevices,,as, the
grandfather clause and the white primary, which were struck down
in 1915 and 1944. But to date, the amendment has.not been nearly as
successful against more 'sophisticated" techniques for disenfranchis-
ing Negroes. While, in. theorythe amendment devitalizes thes th-
niques, ia fact, they flourish. It is now apparent that its promise is
yet to be redeemed, and -that Congress must meet the obliation, ex-
pressly conferred bY the amendment, to encore its provisions. The
'purpose of the Voting Rights Act of 1965.,is to meet that obligation.

Current voter regstration statistics demonstrate that comprehensive
implementing 1esation is essential to make the I_5th amendment work.

T InAlabam ,te number of Negroes registered-to vote has increased
bY only 5.2 percent between 1958 and 1964-.to a total of 19Apercent
of those eligible. I am using the word "eligible" there, Mr. Chairman,
in terus of literacy and age, This compares with 69$ percent- of the
eligible whites. 4n Mississippi, the number of Negroesregistered to vote, has increased

even more slowly., In 1955, about 4.3 percent of,the eligible Negroes
were registered; today, the approximate figure is 6.4 percent..-. Mean-

while, in areas for which we have statistics, 805 percent ofeligible
whites are registered.
.n Louisiana, Negro istration has scarcely increased at all. . In

1956 01.7 percent of theligble Negroes were registered, . As of Jan-
ary1, 1965, .the.fig-re-was 31,8 percent , Thecurrent white percent-

age is!80.2 percen t,

.Tle discouraging situation these statistics reflect. exists despite the
best efforts of four Attorneys General underthree Presidents, Repub-
lican andDemocratic. It exists largely because ofthe judicialproess,
upon w1,ich,all existing remedies depend, is institutionally inadequate
to deal with practices so deeply rooted in the social. and political struc-

I,- ,Iwill not burden this, committee again with numerous examples of
the use of teess and similar devices which measure only the race of an
applia.t forregistration, not his literacy or anythingelse.

And I need not describe at length how much time.it takes to obtain
judicial relief against discrimination, relief ,which so often proves
inadequate. Even L after the Department of Justice obtains a judicial
decree, a recalcitrant registrar's ability to invent ways, to evade the
court's command is all, too frequently more than equal to the court's
dapacity t6 police the State registration process.

By *ay "f, example of..the. delays and difficulties- we encounter,-let
me!describe our experience in, Dallas County, Ala., its- neighboring
counties, and alrko County in Mississipp.. .

45-465 0-6"--t. 1-2
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I Mr. Chairman, my statement then goes on for some length with cae

histories in this respect. 1I think they demonstrate the difficulties of
the judicial process. With your permission, I will just insert those
case histories into the record. , 4 ,' I I

The CiAIRMAN. The whole statement has been ordered in.
•Senator EavIN. Mr. Chairman, I hate to put an undue burden upon

the Attorney General, but I have not had an opportunity to read this
and I would like him to read them. I want toknow what he is testi-
fying to and I cannot examine him on it until I have had an oppor-
tunity to read it. I only saw it just a moment ago.

Attorney General KATZNBAfOH. I recognize that, Senator. I shall
read it.

The Negroes of Dallas County, Ala., of which Selma is the seat, have
been the victims of pervasive and unrelenting voter discrimination
since at least 1954.:: Dallas County has a voting age population of
approximately 29,500, of whom, 14,500 are white persons and 15,000
are Negroes. In 1961, 9,195 of the whites-64 percent of the voting
age total-and 156 Negroes-i percent of the total-were registered to
vote in Dallas County. An investigation by the Department of Justice
substantiated the discriminatory practices that these statistics, without
more, made obvious.,

As a consequence, the first voter discrimination case of the Keinedy-
Johnson administration wasbrought against the Dallas County Board
of Registrars on April 13, 1961. When the case finally came to trial
13 months later, we proved discrimination by prior registrars. It was
shown, for example, that exactly 14 Negroes had been registered be-
tween 1954 and 1960. For whites, registration had been a simple
corollary of citizenship. But the court found that the board of reg-
istrars then in office was not discriminating and refused to issue an
injunction against discrimination. I I

We appealed. On September 30, 1963, 21/2 years after the suit , was
originally filed, the court of appeals reversed the district court and
ordered 'it to enter an injunction against discriminatory practices.
The Department of Justice also had urged the court of appeals to hold
that Negro applicants must be judged by standards no different than
the lenient ones that had been applied to white applicants during the
long period of discrimination-so that the effects of past discrinmina-
tion would be dissipated.

Our experience has shown that such reliefjs essential to any mean-
ingful improvement in Negro voter registration in areas where there
has been systematic and persistent discrimination. The Court of
Appeals for the Fifth Circuit has adopted this "view in recent cases,
but declined to order this relief in the first DcdZs County case. Thus,
after21/2 years, the first round of litigation against discrimination in
Selma ended substantially in failure.

Two months later, Department personnel inspeted and photo-
graphed voter registration records at the Dallas County Courthouse.
These records showed that the same registrars whom the district court
had earlier given a clean bill of health were engaging in blatant dis-crimination. With a top heavy majority of whites it~eady rgistered
standards for applicants of both races had been raised., The per-
centage of rejections both Aor white and Negro applicants for regis'
tration had more than doubled since the trial in May 1963.
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:,-,The impact, of course, was greatest on the Negroes, of whom only a
handful were registered., Eightynine percent of the Negrq applica-
tions had been rejected between May 1962'and November 1963.-

Of the 445 Negro applications rejected, 175 had been filed by Negroes
with at least 12 years of education, including 21 with 16 years and 1
'with a master's degree.,,

In, addition to discriminatory grading practice, the registrars also
were using one of their most effective indirect method ay. Under
Alabama law, the registrars meet and process applications on a limited
number of days each year. Processing of applications was slowed to
a snail's pace. In October 1963, when most of the applicants were
Negroes, Fhe average number of persons allowed to fill out forms each
registration day was about one-fourth the average in previous years,
when most of the applicants werewhite.

For Negroes to register in Dallas County was thus extremely diffi-
cult., In February 1964, is, became virtually impossible. Then all
Alabama county boards of registers, including the Dallas County
board in Selmat began using a new application form which included
a complicated literacy and knowledge-of-government test.

Since registration is permanent in Alabama, the great majority of
white voters in Selma -nd Dallas County, already registered under
easier standards, did not have to pass the test. _But the, great majority
of voting age Negroes, unregistered, now faced a still higher obstacle
to voting..

Under the new test, the applicant had to demonstrate his ability to
spell and understand by writing individual words from the dictation
of the registrar. Applicants in Selma were required to spell such dif-
ficult and technical words as "emolument," "capitation" "impeach-
ment," "apportionment," and "despotism."- The Dallas County regis-
trars also added a refinement not required by the terms of the State-
prescribed form. Applicants were required to give a satisfactory
interpretation of one of the excerpts of the Constitution printed onthe
form ..

We decided to go back to court. In March 1964, we filed a motion
in the original Dallas County case initiating a second full-scale at-
tempt to end discriminatory practices in the registration process in
that county.

In September 1964, pending trial of this second proceeding, Ala-
bama. registrars, including those in Dallas Countybegan using an-
other, still more difficult test.

In October 1964, our reopened case came on for trial. We proved
that between May 1962, the date of the first trial, and August 1964,795
Negroes had applied for registration but that only 93 were accepted.
During the same period, 1,232 white persons applied for r stration,
of whom 945 were registered. Thus, less than 12 percent of the Negro
applicants but more than" 75 percent of the white applicants were
accepted.

On February 4, 1965, nearly 4 years afterwe first brought suit, the
district court entered a second decree. This time, the court substan-
tially accepted our contentions and the 'relief requested by the De-
partment was granted.,,, The court, enjoined use of the complicated
literacy and knowledge-of-government tests and entered orders de.-
signed to deal. with the serious problem of delay.
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We hope this most recent decree will be effective, but the Negroes of
v Dallas County have good reasonto be skeptical. After 4 years of

litigation only 883 Neroes are registered to vote in Dsllas County
today. The Selma~to-Montgomery march demonstrates that, under-sta dably, the Negoes are tired of waiting, ,

The stiy of Selma illustrates a good deal more than discrimination
by voting registrars and delaysof litigation,. It also-illustrates another
obstacle, sometimes more subtle, certainly rmore damaging. I am talk-
ingabout fear. 

aging.

The Departmenthas, filed a series of suits against intimidation of
Negro rgistration applicants by Sheriff James Clark, by his depu.
ties, and by the Dallas County White Citizens Council. f These cases
involved intimidation, physical violence and baseless arrests and
prosecutions. Our appeals against adverse decisions in the first two
such cases will be argued tomorrow. in the court. of appeals.
:,:The story of the areas adjacent to Selma is very similar. Est of

Selma, in Lowndes County, only one Negro is registered-and he was
put on the rolls only last week. Fifteen other Negro applicants were
recently rejected. , -- -. I - . .. . I , I --, ,,

South of Selma, in Wilcox County, there were no Negroes regis-
tered to vote until a few weeks ago, when a token number were regis-
tered. Twenty-nine Negroes applied for- registration in 19683. All
were rejected. The Department filed a lawsuit on July 10, 1963. On
March 31, 1964, the district court entered its decision, fMnding that
the Negro applicants had been rejected "mainly due to their failure
to obtaim the signature of a qualified voter in Wilcox. County; to
vouch for them * *' ."' Unfortunatel the court went onto rule that
the voucher requirement was neither 'iscrim~natory nor oppressive
as to the Negro applicants"--this in a county where no Negroes
were registered. Our appeal was argued last Friday.,.

Our experiences in Mississippi ,parallel those in Alabama. On
July 6, 1961, the Department ified a complaint seeking an injunction
against discriminatory registration practices by the registrar of
Clarke County, Miss, At that time 76 percent of eligible whites were
registered, but not one Negro out of a voting.age population of 2,998
persons,

A year and a half later, on December 26, 1962, the trial. began.
It was a quick trial and was, concluded 2 days later. The Govern-
ment's evidence showed that several highly qualified Negroe, includ-
ing a school principal had been denied" registration, while illiter-
ate and semiliterate whites had been registered. Negro applicants
were sent home to "think" over their appli~eions. White applicants
merely had to "sign the book" for themselves and their spouses with-
out any test whatsoever.

On February 5, 1963, the district court, rendered judgment for
the Government, finding discrimination against Negroes and, massive
irregularities in the registration of, white persons. An injunction
was granted. However, the court found that discrimination' hadnot
occurred pursuant to a "pattern: or practice," a, finding which pre-
cluded the use of the voting! referee provisions of the 1960 Civil
Rights Act. The court also refused to require the re"istiatio. of
Nekroes whose qualifications were equal to those of whiteswho; had
ben registered.
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The effectiveness of the relief the district court, granted can be
illustrated by the fact that by:August 4, 1964, the percentage of
Negroes regiStered had risen from zero percent of the votingage pop-
ulation to 2.2 percent-that is, in about 3 year, 64 Negroes were

rstered.
Following the Government's appeal, the court of appeals rendered

its opition on February 20, 1964, a year after the district court deci-
sion. While the court of appeals modified. the judgment below in
minor respects, it expressly' approved the denial of equalization relief.
On petition for rehearing,, however, the couft of appeals modified its
prior determination to the extent of holding, -that the trial court's
refusal to find a "pattern or practice" of discrimination was clearly
erroneous" and in the light of that holding remanded the case to the
district court., th str of thi the

On December 1, 1964, 81h years from the start of this action, the
district court amended its order, not to find that there had been a
pattern or practice of discrimination, but to, withdraw its previom
rulingon the point and to make no finding at all. The judge again
denied equalization relief. The second appeal in this cs has! fo
lowed, nearly 4 years after the suit was brought.
. All the cases I have, discussed thus far have been aimed at dis-

crimination in voting on the county level. The Department has also
brought suits designed -to bar use of illegal tests, and devices State-
wide. : To date, these suits have produced mixed results.'

On August 28,- 1962, the Department filed a lawsuit against the
State f Mississippi its State board of elections, and six county reg-
istrarsibroadly ,challenging the validity of a bundle of; the States
voter registration laws, including the interpretation testL Nineteen
moiuths later a three-judge, district' court, ,one judge dissenting, dis-
missedthe complaint in its entirety.,. Two weeks ago this decision
was reversed, in its entirety by the Supreme Court, which remarkeA
that the'basis for -the lower court's decision on' one crucial point was
"difficult to take seriously." However, 31 months after filing the com-
plaint no trialon the merits has iyet been held, and it.is difficult to
predict how much more time will pass before relieftis :obtained....
'The situation inLouisiana is also discouraging. The Supreme

Court recently affirmed the, decision, of the. three-judge Federal. dis6-
trict court in United States v. Lou&iiaa which hold that Louisiana's
'fn6titutional interpretation" test. is, invalid and, in addition,,en-
joined the useoft Louisiana's' recently adopted "citizenship test" In
21 parishes where discrimination, has been practiced: But other tech-
niquesi of discrimination remain 'available, and much of the force of
thi decree may be largely dissipated if State and parish,officials de-
cide to conduct a reregistration., "'i 1-e n us c

One example of the techniques still employed in Louisiana cropped
zupoin East and West Feliciana Parishes.- These registrarswere am ng
those enjoined in, Uted States vLuow iana, from using certain- tate-
prescribed tests., Contendingtthat they, would be subject to prosecu-
tionabY, the State. for not applying Louisiana" law$- a manifestly
antenable position under thesupremaoy clause of the Federal Con-
stitutioni they responded. with their ultimate weapon. by, closing up
shp 'altogether.' We asked a, single district judge, who had ,been; a
dissenting member of ,the panel which enjoined use of the tests, to
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order the registrars to resume registration. This judge agreed with
the registrars. We appealed immediately and obtained a temporary
injunction pending appeal. But meanwhile the rolls had been -frozen
for over 6 months.

These examples-and they are but a few of a very large number
of similar instances-compel the judgment that existing law is inade-
quate. Litigation on a case-by-case basis simply cannot do the job.
Preparation of a case is extraordinarily time consuming because the
relevant data-for example, the race of individuals who have actually
registered-is frequently most difficult to obtain. Many cases have to
be appealed., In almost any other field, once the basic law is enacted
by Congress and its constitutionality is 'upheld, those subject to 'it,
accept it. In this field, however, the'battle must be fought again and
again in county after county. And even in those jurisdictions where
judgment is finally won, local officials intent upon evading the spirit
of the law are adept at devising new discriminatory techniques not
covered by the letter of the judgment.

In sum, the old means of grappling with the denial of 15th amend-
ment rights have failed. We must try a new approach and new
techniques.

S. 1564 is the administration's answer to the call for new methods.
In the place of fruitless legal maneuvering, the bill offers a workable
administrative solution and will hasten the day when the basic right
of our democracy, the right to vote, is secure against practices of dis-
crimination and inequality.I This bill applies to every kind of election, Federal State and local,
including primaries. It is designed to deal with the two principal
means of frustrating the 15th amendment: the use of onerous, vague,
unfair tests and devices enacted for the purpose of disenfranchising
Negroes, and the discriminatory administration of these and other
kinds of registration requirements.

The bill accomplishes its objectives first, by outlawing the use of
these tests under certain circumstances, and second, by providing for
registration by Federal officials where necessary to insure the fair
administration of the registration system. '

The tests and devices.with which the bill deals include the usual
literacy, understanding, and interpretation tests that -are easily sus-
ceptible to manipulation, as well as a variety of other repressive
schemes. Experience demonstrates that ..the coincidence of: such
schemes and low electoral registration or patrticipation is usually the
result of racial discrimination in the administration of the election
prOCess. Hence, section 3 (a) of the bill proves for a determination
b the Attorney General whether any State, :or subdivision thereof
separately considered, has on November 1, 1964, maintained a test or
device as a qualification to vote. I

In addition, the Director of the Census determines whether, in- the
States or subdivisions where the Attorney General ascertains that tests
or devices have been used, less than 50 percent of the residents of vot-
ing ag were registered on November 1, 1964, or less than 50 'percent
ofsuch persons voted in the'presidential election' of November 1964.

The bill provides that whenever positive determination have been
made by the Attorney General; and the Director of the'Census as to
a State,- as a whole, or-separately as to any subdivision not located in
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such a State, no person shall be denied the right to vote in any election
in such State or separate subdivision because of his failure to comply
with a test or, device. Inclusion of a separate subdivision of a State
which is not totally subject to section 3 (a) does not, of course, bring
the whole State within the section.

I shall present at the end of my discussion of the bill the informa-
tion we have as to the areas to be affected by determinations under
section 3 (a). .... . .. I

The prohibition against tests may be ended in an affected area after
it has been free of racial discrimination in the election process for 10
years, as found upon its petition, by a three-judge court in the District
of Columbia., This finding will also terminate the examiner procedure
provided for in the bill.

However, the court may not make such a finding as to any State
or subdivision for 10 years after the entry of a final judgment, whether
entered before or after passage of the bill, determinifig tha' denials
of the right to vote by reason of race or color have occurred, anywhere
within such State or subdivision.

Because it is now beyond question that recalcitrance and intransi-
gence'on the part of State and local officials can defeat the operation of
the most unequivocal, civil rights legislation, the bill, in section 4, pro-
vides, for the appointment of examiners by the Civil Service Commie-
sion to carry out registration functions in a political subdivislon in
which the tests have been suspended pursuant to section 3 (a).te

The suspension of tests would not automatically result in the ap-
pointment of examiners. For that to happen the Attorney General
must certify to the Civil ServiceComnuission under section 4(a)
either (1) that he has received 20 or more meritorious complaints
from the residents of a subdivision affected by the determination re-
ferred to in section a(a) alleging denial of the right to vote on account
of race or, color, or (2) that in his judgment the appointment of
examiners is necessary to enforce, the guarantees of the 15th amend,
ment in such a political subdivision. Of course, one (but not the only)
situation that'would fall within section 4(a) (2) would be the con-
tinued use of tests and devices by a local registrar after section 8(a)
takes effect.

It can be readily seen that the bill places a premium on compliance
with section 3(a) and the, adoption by State registrars of fair pro-
cedures. All that State registration officials need-do to avoid the ap-
pointment of examiners is to comply with section 3(a) and not dis-
criminate against Negroes.

After the certification by the Attorney General, the Commission is
required. to appoint as many examiners as necessary to examine appli-
cants in such area concerning their qualifications to vote. Any person
found qualified to vote is to be placed on a list of eligible voters for
transmittal to the appropriate local election officials. I

Any person whose name appears on the list must be allowed to vote
in any subs uent election until such officials are notified that he has
beenremove from the list as the result of a successful challenge, a
failure to vote for 3 consecutive years, or some'other legal ground for
loss of eligibility to vote.,
,.The bill provides a procedure for the challenge ofpersons listed

by the examiners, including a hearing by an independent hearing offi-
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cer and judicial review., - A Clhallenged person would bei allowed to
votepending final action on the challenge. .1 , , .... ., ,

The times, places, and! procedures for application and listing, and
for removal from the eligibility list, are to be prescribed by the, Civil
Service Commission. The Commission, after consultation with the
Attorney General, will instruct, examiners as to the qualifications.
applicants must possess. The principal qualifications will be age,
citizenship, and residence, and obviously will not include those sus'
pended by the operation of section 3. T,"

If the State imposes a poll tax A a qualification for voting, the
Federal examiner is to accept payment and remit it to the-appropriate
State official. State requirements for payment of cumulative poll
taxes for previous years would not be recognized.

Civil injunctive remedies and criminal penalties are specified for
violation of various provisions of the bill. Among these provisions
is one requiring that no person, whether a State official or otherwise,
shall fail, or refuse to permit a person whose name appears on the ex.
aminer's list to vote, or refuse to count his, ballot, or intimidate,
threaten, or coerce," a person for voting or attempting to vote underthe act . ..thAn4individual who violates this o' other prohibitionsof the bill may

be fined ilp to $5,000 or imprisoned up to b years or both. - .
It should be noted also that a person harmed.by such acts of intimi-,

dation by Stateofficials may also sue for damages under 42 U.S.C,
1983, a statute which was enacted in 1871. That statute-provides for
private civil suits against State officers who subject persons to depriva-
tion of any rights, privileges,, and immunities secured, by the Consti-
tution and laws of the United States. Private individuals who act in
concert with State officers could also be sued for damages under, that
statute, BaMwin v. Morgm: (251 F. 2d 780 (C.A. 51 1958)),

In our view, section 7 of the bill, which prohibits: intimidation of
persons voting or attempting to vote under the bill represents a. sub-
stantial improvement over 42 U.S.C. 1971(b), which now prohibits
voting intimidation. Under section 7 no subjective "purpose" need
be shownI in either. civil or criminal proceedings, in order to prove,
intimidation under the proposed bill. Rather, defendants ,would be
deemed to intend the natural consequences of their" acts. ., This, vari-
ance from the language of section 1971(b) is intended to, avoid ,the
imposition on the Government of the very oner6us burden of proof, of
"purpose" which some district courts hive-'wrongfully, I believe-
required under the present law.

ohe bill. provides that a person on an eligibility list-may allege to
an examiner within 24 hours after closing. of-the pollswin an election
that he-was not permitted to vote, or'that his vote was not counted.
The examiner, if he believes the allegation well founded, would notify
the U.S. attorney, who may apply: to the district court ,foran i order
enjoining certification of the results of the election.

The court would be required to issue such an orderpending a.hear*
ing. If it finds the charg6 tobe true, the court would provide,for the
casting or counting of ballots and requiretheir'inclusion. hm.-,the total
vote before any candidate may be deemed elected..

The examiner procedure would; be terminated in any subdivison
whenever the ,Attorney Gehleral notifieA the Civil Service Conmission
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that &ll persons, listed have -been placed on, the subdivision's registra-
tion rolls and that there is no longer reasonable cause to believe that
persons will be denied the right to vote in such subdivision on account
of race or color.

The, bill also contains a provision dealing with the problem of
attempts by States within its scope to change present voting qualifica-
tions. No' State or subdivision for which determinations have been
made under section 3(a) willibe able to enforce any law imposing
qualifications or procedures for.voting different from those in force
on, November 1 1964, until -itobtains a declaratory judgment in the
District Court or the District of Columbia that such qualifications or
procedures will not have the effect of denying or abridging-rights
guaranteed by the ith amendment.

I turn now to the information we have regarding the impact of
section- (a)., ,Tests and devices would-according to our best present
information-be prohibited in Louisiana, Mississippi, Alabama, Geor-
gia, South Carolina, Virginia, and Alaska, 34 counties in North Caro-
lina, and 1 county in Arizona 1 in Maine, and" in Idaho. Elsewhere,
the tests and devices would remain valid, and similarly the registration
system would remain exclusively in the control of State officials..

The premise of section 3(a), as I' have said, is thatthe coincidence
of low electoral participation and the use of tests and devices results
from- racial discrimination,+ in' , the administration of ,the- tests and
devices. That this premise is generally valid is demonstrated by the
fact that of the six Southern States in which tests and devices would
be banned statewide by section 8(a), voting discrimination has un- ,

questionably been widespread in all but South Carolina and Virgiia,
and other -forms of racial +discrimination suggestive of. voting dis-
crimination, are general in both of those States. ,

The latter suggestion applies as well to North Carolina, where 84
counties are reached. by section 3(a) and where, indeed, in at least one
instance a Federal court has acted to correct registration practices
which.impeded Negro registration;

In' view of the premise for' section 3(a), Congress may give suf-
ficient territorial scope tothe section to provide a workable and ob-
jective system for the enforcement of the 15th amendment where it is
being violated. Those jurisdictions placed within its scope which
have not engaged in violations of the 15th amendment-the States-and
counties- affected by the formula in which it may bedoubted that racial
discrimination has been practiced-need only demonstrate in ourt
that they have not practiced discrimination withinthe 10 immediately
preceding years.in order to 'ift the ban of section 8(a) from their
reistratin systems.

That's, section 3(a) in reality reaches on a long-term -basis only'
those arems where racial discrimination in voting in-fact exists. Inits1st section, the 15th amendmentexplicitly provides+ without equivoca-
tion, that "the right to vote shall notbe denied or Abridged #*4 0by
any-State on account of race or color." 'And its second section is' no
less straightforward in declaring that "the Cong shallhavepower
to;enfore this article by appi-oprite.legislatiofi." The sole quesion,
then, is whether the means embodied in this bill are'appropriat or as
Chief Justice Marshall put it,"plainly adap-ed t0 thatend.'

J 47
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I There is no question but that this bill was adapted to the end Of
eliminating racial discrimination in voting.

Senator HRUSKA. Would the witness yield V
I cannot follow him on the manuscript I have. This is material

apparently which is extemporaneous to my copy of the statement.
Attorney General KATz=BAcH. There is in the statement ai:quite

long section on constitutionality of the bill and I was simply sum-
marizing that in a couple of paragraphs.

My statement has already gone a long time.
The CHAnMAN. That manuscript there is not part of what you are

reading?.,. Attorney General KArZENIAcH. Yes; I am sorry, I was unaware of
that and I realize that I had asked them to prepare a summary of that
and I was reading from that.

The CHAmMAN. Will you make copies available to the committee?
Attorney General KATZENrACH. It is just two paragraphs and it

summarizes that.,
Senator ERvItN. Mr. Chairman, this is one of the most important

questions in this bill. I do not like to tell the Attorney General
how to perform his duty, but I think this committee can bear some
elaboration and elucidation on this point. I would be glad to lend
the Attorney General my copy of this.

Attorney General KA ZrmmAon. I have a copy of the whole thing
and I will read it, Mr. Chairman.

Senator JAvrIs. Mr. Chairman,. a parliamentary inquiry: Is the
witness compelled to testify to whrt he issues in an advance state-
ment, or can hetestify as he chooses U

The CHAiMAN. Frankly, under the rules--we do not have a strict
interpretation, but he is supposed to file a statement a day in advance.
Of course, any member of the committee can go further than the state-
ment in examining the witness. But wo have never enforced that rule.

Senator JAvrrs. I thank the Chair.
The CHAIRMAN. Senator Ervin has objected and wants him to read

the entire statement. He is well within his rights.
Senator ErwN. Mr. Chairman, the reason for that I think the bill

is unconstitutional in certain respects and I want to give the A tt6rney
General a chance to relieve my mind of that false impression if he can
do so: - ' ....

AttorneyGeneral KArzmNDAcI. I appreciate that opportunity. Let
m e try, Senator. , , 1 , ':  Y I ; r  ! I I

Mr.-Chairman, I will go to the text."
The CHAIRMAN. I do not understand yet. Were you skipping from

place to place or did you have a memorandum there which we do not
have? Which is correct?

Attorney General KAtZzmAOH; What I have here, Mr. Chairman.
is a twoparagraph summary of the section which appears in the
statement entitled "Constitutionality."

The CHAMMANw. But Senator Ervin has requested that you read the
statement and I think that is what should be done

Attorney General KATZENBACH. apologize,, Mr. Chairman. I will
do that.,

I have shown, why this legislation is necessary and havi explained'
how it would work. Itreniains to explain why we think it ie consti-
tutional.

/
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Far fromi impinging on constitutional rights--in purpose and effect, the bill
implements the explicit command of the 15th amendment that-

Senator ERVIN. What page is that on V
Attorney General KATZENBACH. Page 12. [Continues reading:]
The right * * * to vote shall not be'deniled or abridged * by any state on.

accountof race [or] color.

The means chosen to achieve that end are appropriate, indeed, nec-
essary. Nothing more is required.

Let me pursue the matter a little. This is not a case where the
Congress would be invoking some "inherent," but unexpressed, power.
The Constitution itself expressly says in section 2 of the 15th article
of amendment:

The Congress shall have power to enforce this article by appropriate legisla-
tion.

IHere, then, we draw on one of the powers expressly delegate d by
the people and by the States to the National Legislature. In this in.
stance, it is the power to eradicate color discrimination affecting the
right to vote. Accordingly, as Chief Justice Marshall said in Gib-
bons v. Ogden (9 Wheat. 1, 196), with respect to another express
power-the power to regulate interstate commerce-'

(TIhis power, like all others vested in Congress, is complete in Itself, may
be exercised to its utmost extent, and acknowledges no limitations, other than
are prescribed in the Constitution.

That was the constitutional rule in 1824 when those words were first
spoken by Chief Justice Marshall. It remains the constitutional rule
today; those same words were repeated by Mr. Justice Clark for a
unanimous Court just recently in sustaining the public accommoda-
tion provisions of the Civil Rights Act of 1964. See Atlanta Motel v.
United States (379 U.S. 241,255)..

This is not a case where the subject matter has been exclusively
reserved to another -branch of Government-to the executive or the
courts. The 15th amendment leaves no doubt about the propriety of
legislative action. And, of course, both immediately after the passage
ofthe 15th amendment and more recently, the Congress has acted to
implement the right. 9ee the Very comprehensive act of May 31, 1870
(16 Stat. 140), and the voting provisions of the Civil Rights Act of
1957, 1960 and 1964. " I :

Some of the early laws were voided as too broad and others were
later repealed. But the Supreme Court has never voided a statute
limited to enforcement of the 15th amendment's prohibition :against
discrimination in voting. On the contrary, in the old cases of United
States v..Reese (92 U.S. 214, 218) and James v. Bowman (190 U.S.
127, 138-139), the 'Supreme Court, while invalidating certain statu-
tory provisions, expressly pointed to the power of Congress to protect
the right to "exemption from discrimination in the exercise of the
elective franchise on account of race, color, or previous condition of
servitude. This, under the express provisions of the second section of
the amendment, Cong may enforce by 'appropriate legislation.'

And with respect fd congre-sonalielections, shortly after the adop-
tion of the 15th amendment, th6 Court sustained a stem of Federal
supervisors for registration and voting not dissimilar to the system
proposed here. See Eo part $iebold (100 t.S. 371), United Ntateg
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v. Gae ,(109 U.S. 6). Constitutional assaults on the more recent
legislation have been uniformly rejected. See United,States v. Rainea(862 U.S. 17 (1957 act)); United State. v. Thoma (362 U.S. 58(same)) R ManA v. Larome (363 U.S. 420 (Civil Rights Commission

le. de 1957 act)); Alabama v. Un~ed States (971 U.S. 87 (1960act)); zUisted States v. Mias.isippi (lqo. 73, this term, decided Mar. 8,1965 (same)) ; LouiMiana v. United States (No. 67, this term,,decided
Mar. 8,1965 (same)).

,This Ieisation has only one aim-to effectuate at long, last thepromise of the 15th amendment -thatthee shall be no discrimination
on account of race or color with respect to the right 't vote., That isthe only purpose of the proposed bill. It is therefore truly legisla.tion "designed to enforce" the amendment. To meet tle test ofcon-stitutionality, it remains only to demonstrate that the means suggested
are approprate.

The6 reevant constitutional rule, again, was established once andfor all by Chief Justice Marshall. Speaking for the Court in Moul-
loug4v. Maryknd (4 Wheat. 316, 421), he said:

Let the end be legitimate, let it be within the scope of the Constitution, andall means which are appropriate, which are plainly adapted to that end, whichare not prohibited, but consistent with the letter and spirit of the Constitution,
are constitutional.

The same rule appliee to the powers conferred. by the amendments tothe constitution. -In the case of Ex parte Virginia (100 U.S. 339,345-
346), speaking of the 13th and 14th amendments, theCourt said:
oWhatever legislation Is appropriate, that is, adaptfd to carry out the objectsthe amendments have in view, whatever tends to enforce submission to the pro-hibitions they contain, nd to secure to all persons the enjoyment of perfectequality of civil rights and the equal protection of the laws against at denialor invasion; if not prohibited, 15 brought within the domain of congressional

power.

See also, Everard'. Breweris v. Da (265 US. 545, 558-559), apply-ing the same standard to, the enforcement section of the prohibition
(18th) amendment. . - I

That is really theend of the matter. The means chosen are certainly
not "prohibited" by the Constitution (as I shall show in:a moment)and they are-1as I have already outlinkd--,appropriate" and "'plainly
adapted" to the end of eliminating radial discrimination in voting. !tdoes not matter, constitutionally, that the same result might be achievedin some other way. 'That has been settled diiice the beginning and was
exprply re irmed very recently i. the, cases upholding the CivilRights Ac of 1i94. See Atlandt Motel v. ?Inited State8 (32"9TU.Sr
41, 0(1).
All workablelegislation tends to et up cateories--inevitably so. I

have explained the premise for the crassification made anaid, Wit some
possible exceptions, a i have said, the facts support the hypothesis.B.ut the exception cas is provided for in scion 3(e) f tl e bill
which I have a d'.rea discussed. '(liven ia,valid'factuarl ar ei s-aswe have here-it is for 06ngress to set the boundaries. Tha is es-
sentially a legislative ftinetion which the courts 4o not and; cannot
quiWWl about. Compare ont~m Vt Yiorgin (364 V.S. 45), 6u1rny. Waa4we ( 06 U.S. 1) ,4Wte State4 v. Parby (12US. 1I,.121).
see, alsq, Pwrity, Extraot (/q. v , 'ynch. (226ThS. 192).l
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' The President submits the present proposal! only because he deems
it imperative to deal in this way with the invidious discrimination that
rrsists despite determined efforts to. eradicate the evil by other means.

ionly atr long experience with lesser means and a discouraging
record of obstructing and delay that we resort to more far-reaching
solutions.

The Constitution, however, does not even require this much for-
bearance. When there is clear legislative power to act the remedy
chosen need not be absolutely necessary; it is enough if, it be "appro-
priate." And I am certain that you all recall that the Supreme
Court-in sustaining the finding of the 88th Congress that racial dis-
crimination by a local restaurant serving a substantial amount of out-
of-State food adversely affects interstate coimere--made it clear that
so long as thew, is a "rational basis" for the con gressional finding, the
finding itself need not be formally embodied in the statute (Kiazen-
back v. MoC0 ung (379 U.S. 294, 303-805)).

I turn now to the contention often heard that, whatever the power
of Congress under the enforcement clause of the 15th amendment in
other respects, it can never be used to infringe on the right of the
States to fix qualifications for voting, at least for non-Federal elections.
The short answer to this argument was given most emphatically by
the late Mr. Justice Frankfurter, speaking for the Court in Gomiion
v. Lightfoot (864 U.S. 339, 347), a 15th amendment case:

When a State exercises power wholly: witln the domain of State interest, it is
insulated from Federal judicial review. But such insulation is not carried over
when State power Is used as an instrument for circumventing a federally pro-
tected right.

The constitutional, rule! is clear: So long as State laws or practices
erecting, voting qualifications for- non-Federal elections do not run
afoul of the 14th or 15th amendments, they stand undisturbed. But
when State power is abused-as it plainly is in the areas affected by
the present bill-there is no magic in the words "voting qualification.'

The "grandfather clauses" of Oklahoma and Maryland were, of
course, voting qualifications. Yet they had to bow 'before the 15th
amendment (-sin n v. United State8 (238 U.S. 847), Myo8 v. Ander-
8on (238U.S. 368)),,, Nor are only the most obvious devices reached.
As the Court said in Lan v. Wilson (307 U.S. 268,275):

The arnendmelit nullifies sophisticated' as well as simple-minded modes of
discrimination.

Nor do literacy tests and similar requirements enjoy special inMnu-
nity. To be sure, in Lasiter v. NorthaUmpton ElMtion Board (369
U.S. 40), the Court found no fault with a literacy requirement, as
puch, but itadded:'

Of course, a literacy, test, fair on its face, may be employed to perpetuate
tht .oscrnlination which thelSth amendment was designed to uproot (Id., 58.
See aoso, ,Orv v. nader (372U.s. 888, 89)).W

Indeed, as the opinion in Laaeister noted, the Court had earlier
affirmed a decision annulling Alabama's literacy test on the ground that
it was "merely a device to make Acial discrimination easy' (360 U.S.
at.53).', iSee, DaWv4 v. ShcneiZ (886 U.S. 933, affning 81 F Supp.
872). And, only the other day, the Supreme Court, voided. one of
Louisiana's literacy tests (Louisiana v, UnitedIBtate (No. ,67, this

21
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\ter, decided Mar. 8, 1965); see, also, United State8 v. MiA&8i8ippi,
hus, it is clear that the Constitution will not allow racially dis.

criminatory voting practices to stand. But it is even clearer, as w6
have seen, that the Constitution invites Congress to do more than
stand by and watch the courts invalidate State practices. It invites
Congress to take a positive role by outlawing the use of any practices
utilized to deny rights under the 15th amendment.

This bill accepts that invitation.
I understand that it has been suggested that, whether or not the

bill is constitutional, a better remedy for existing discrimination Would
be to guarantee the fair administration of literacy tests rather than to
abolish them. I do not think this is so.

The majority of the States-at least 30--find it impossible to conduct
their elections without any literacy test whatever. There is no evi-
dence that these States have governments inferior to the States which
impose--or purport to impose-such a requirement.

Whether there is really a valid basis for. the use of literacy tests is,
therefore, questionable. But it is not for this reason that the proposed
letslation would abolish them in certain places.

Rather, we seek to abolish these tests because they have been used
in those places as a device to discriminate against Negroes.

Highly literate Negroes have been refused the right to vote while
totally illiterate whites have voted freely. In short, in these areas,
passing a literacy test is a matter of color, not intellectual capability.

It is not this bill-it is not the Federal Government-which under-
takes to eliminate literacy as a requirement for voting in such State,
or counties. It is the States or counties themselves which have done
so, and done so repeatedly, by registering illiterate or barely literate
white persons.

The aim of this bill is to insure that the areas which'have done so
apply the same standard to all persons equally, to Negroes now just
as to whites in the past.

It might be suggested that this kind of discrimination could be
ended in a different way-by wiping the registration books clean and

hiring all voters, white or Negro, to register anew under a uniformly
applied literacy test.

For two reasons such an approach would not solve, but would
compound our present problems.

To subject every citizen to a higher literacy standard would, in-
evitably, work unfairly against Negroes-Negroes who have for dec-
ades been systematically denied educational opportunity equal to that
available to the white population. Although the discredited "separate
but equal" doctrine had colorable constitutional legitimacy until 1954,
the notorious and tragic fact is that educational opportunities were
pathetically inferior for thousands of Negroes who want to vote today.

The impact of a general reregistration would produce a real irony.
Years of violation of the 14th amendment, right of equal protection
through equal education, would become the excuse 'or continuing
violation of the 15th amendment, right tovote.

The second argument against such a reregistration solution is even
more basic, and even more ironic. Even the fair administration of
a new literacy test in the relevant areas would, inevitably, disenfran-
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chise not only many Negroes, but also thousands of illiterate whites
who have voted throughout their adult lives.

Our concern today is to enlarge representative government, to solicit
the consent of all the governed. Surely we cannot even purport to
act on that concern if, in so doing, we reduce the ballot and correspond,
ingly diminish democracy.

S. 1564 would effectuate our commitment to the ideals of effective
democracy, expressed by the President when he addressed Congress
last week.

Numerous Members of the Senate and House of Representatives
have worked hard to produce this bill and it is most encouraging to
know that 66 Senators from 37 States have joined in sponsoring it.

This dedication of the President and Members of Congress reflects
the Nation's firm belief that racial discrimination and democracy are
incompatible. The Voting Rights Act of 1965 must, therefore, be
enacted.

I urge that it be enacted promptly.
Thank you, Mr. Chairman; I apologize for the length of the state-

ment.
The CHAIRMAN. Senator Ervin?
Senator ERvN. Speaking to the objectives of the sponsors of this

bill, do you think that if t1e objective is to abolish literacy tests and
permit those who cannot read and write to participate in our Govern-
ment, then they should propose a constitutional amendment which
would accomplish that result.

Attorney General KATZENBACH. Senator Ervin, it would be Possible
to abolish all literacy tests by constitutional amendment. But the
objective of this bill is not the accumulation of all literacy tests. The
objective of this bill is to prevent their use in contravening the 15th
amendment for purposes of discrimination. I would think it is a
separate question whether Congress wanted to abolish literacy tests
in all States where they had been fairly administered.

Senator ERVIN. Well, there is little doubt about the authority of
Congress and the States to amend the Constitution and abolish the
literacy tests, is there?

Attorney General KAT=rNBACH. No; 'of course, a. literacy test
adopted in accordance with the Constitution becomes the law of the
land.

Senator EitViN. I was very much struck by your citation of Me-
(lullog& v. Maryland, which, of course, is one of the greatest cases in
constitutional law, which you cite on page 14, which says:

Let the end be legitimate, let it be within the scope of the Constitution, and
all means which are appropriate, which are plainly adapted to that end, which
are not prohibited, but consistent with the letter and spirit of the Constitution,
are constitutional.

* Now, do you not agree with me that if there is any provision of the
Constitution which prohibits the enactment of a bill of this kind into
law, that provision mp the Constitution will prevail?

Attorney General KAT=EN A . I know of no provision which pro-
hibits that in the Constitution. /

Senator ERVIN. Read my question. I want to see if you gave a
res'onsive 'answer?

The CHAInMAN. Read the question.
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(The question was read by the reporter.)attorney General KATZENBAOH. Yes; but I know of no provision
in the Constitution which prohibits it.

Senator ERvIN. I also noticed your reference to United State8 v.
Reese, which is reported in 92 U.S. 214, 218. I think that United
State v. Ree8e points out one of the most effective provisions of this
bill. In United State8 v. Ree8e the Supreme Court struck down some
acts of Congress which were passed to regulate elections among other
things. The Court said this:

In view of all these acts, we feel compelled to say that in our opinion, the
language of the third and fourth sections does not confine their operation to
unlawful discrimination on account of race.

Now, do you not agree with me that a provision of the law which
professedly operates to permit violations of the 15th amendment
and which has no relationship to matters of race, is not constitutional I

Attorney General KATZENBACH. If it has no relationship, I would
think it is not constitutional.

Senator ERviN. The prohibition of right to vote on the basis of
race

Attorney General KAwZENBACH. Yes, Senator.
Senator ER'IN. I wish to'call your attention to section 3 (a):

No person shall be denied the right to vote In, any Federal, State, or local
election because of his failure to comply with any test or device, in any State or
in any political subdivision of a State which (1) the Attorney General determines
maintained on November 1, 1964, any test or device as a qualification for voting,
and with respect to which (2) the Director of the Census determines that less
than 50 percentum of the persons of voting' age residing therein were registered
on November 1, 1964, or that less than 50 percentum of such persons voted In
the presidential election of 1964.

That provision of that statute has no reference whatever to any
denial or abridgment of the right to vote on account of race, color,
creed or condition of servitude, which was the foundation of the 15th
amendment.

Attorney General KATZENBACH. Of course, Senator, it does not say
that. I think the purpose of the legislation, as I attempted to state in
my testimony, was that there was a relationship beween those statistics
and denials of the 15th amendment right, and they could be demon-
strated by those objective tests. That would be the basis for Congress
enacting this, that there was a direct relationship. If that net was
too broad, then the procedure of section (c) of section 3 is available
to remove a State from that.
There, in section 3(c), it indicates once again that the relationship

is directly a relationship to the 14th amendment.
Senator ERvIN. I am coming to section 3 a little later, or rather, sec-

tion (c), which certainly is going to shut the courthouse doors of every
courthouse in the United States except those of the District of
Columbia. p t

I will come to that a little later, but I wish you would point out,
would not sections 3 (a) and (b) invalidate the use of any literacy test
in any county in any State if less than 50 percent of the persons voting,
of voting age, residing therein, were registered on November 1, 1964,
or less than 50 percent of such persons voted in the presidential elec-
tion of November 1964, irrespective of whether there was a y discrimi-
nationor registering or voting on the basis of race ?
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Attorney Qener d KATZENBACu. Yes.,,
Senator ThwvuT. So it has no relation. Here is a bill (ihicl hgs beeA

introduced by, 67 Senators a4d the prospects are that it.may b en-
acted into' lw, which will go into ef and abo li Wilit" eae. test
however , sjrple, in any State ,where either one of 'tese alrnative
conditions apply. An ap latino is not dependei int any degree o
the matter of discininaton or abridgment of iight to' vote on the
basis of rhce.'-' ' ' .

Attorney Oeneral XATZEN4cII. $enato, p hais did not inakW
myself clear before. Thattest which is'adoptd here is related to the
finding, the testimony that I made, and I think the testimony thatothers would give, that these Statistics are indicative of a probability

of racial discrimination within those areas in violation of the 15th
amendment. Therefore, it is directly related to the' 15th amendment
even though the words "the 15th amendment!' are not: used, irn section

That is made even more clear by the fact that under section:8(c) 'a
State which has not discriminated, which can so establish, can be' re-
moved from its prohibitions.
- So, I -think the record should be very clear, Senat6r, that this
is directly related to the: 15th amendment." It is izA. correct, in my
judgment, to state that it is'not. '

Senator ERWN, Let us test it and see whether that is true.
Under this 3(a), under the second alternative; that is, the alterna-

tive that it is applied where less'than 50 percent of the persons of
voting age residing in a StatA or political subdivision failed to vote in
the presidential election of November 1964., I 'ask you that if 100
percent of all the people of voting age may haVe been registered
under that second clause, if less than 50 percent of the people of voting
age fail to vote, this section 3 (a) would apply; 'would it not?

• Attorney General KATZENBACH. Yes; it would. I believe your ex-
ample, is hypothetical.- The examples I ga e in my testimony, are
actual. . 1 1 :, . -1

Senator ERVIN. Well,, I am not certain. You hav6 some North
Carolina counties in here, that, I think, in your positionn are hypo-
thetical, if you will pardon me for saying it. ,
• So, even if a State or a political subdivision! of:a State practiced no

discrimination whatever in the administration of the literacy test, it
could be denied the power to exercise its 'constitutional privilege -to
prescribe a literacy test if less than 50 percent of its voters came out
to vote in the presidential election' of November 1964?

Attorney General KATZENBACH. No, Senator, not if they were will-
ing to, expend the energy to establish that in court. ' I , I I I
, Senator ERVIN. Not if they were willing-they could not establish

that innocence of wrongdoing in any court sitting in a State, could
the? ''.

Attorney General KATZENBACOH1. No, Senator,,'not under this bill,
.Senator EnviN. Andif they wanted to establish that-innocence of

discrimination in violation, ofthe; .15th amendment, they would have
to come up here to the District of Columbia, would they not?

Attorney General KATZIONBACH, That is correct, Senator,
Senator ERVIN. And I ask you if you do not kow that they would

nothave the compulsory power to subpena the witnesses up here, even

45-755-65-pt. 1----



VOTING RIGHTS

if they had the resources to drag those witnesses 500 or even 800 miles
to come here.,

Attorney General KATZERBACH. I believe the subpena power runs
outside the District.

Senator Enviiq. Just to persist in the matter, i invite your attention
to rule 45, silbsection E, entitled "Subpena for Hearing or Trial";

A subpena requiring the attendance of a witness at a hearing or trial may be
served at any place within lhe District -or any place within the District, that is
within 100 miles of the place of hearing or trial specified 'in the subpena. And
when a statute of the United States provides, therefore, the court upon proper
application for cause shown may authorize the service of a subpena In any
other place.

I ask you the question whether there is any statute that would au-
thorize Beaufort County, N.C., if it said was innocent of any discrimi-
nation under this bill, if there is any statute which would enable it
by compulsory process to get its witnesses up here into the District of
Columbia?

Attorney General KATZENBACH. No, Senator. May I add a word
on that?'

One could, of course, take depositions. But, second, look at who
would the State witnesses be. Who would the county witnesses be in
this situation? I would suppose that the county witnesses and State
witnesses would be State officials and county registrars. The implica-
tion I draw from your question is that for some reason or other, they
would have to be compulsorily subpenaed by the State in order to
get county and State officials to testify. I do not think that is realistic.

Senator ERviN. You do not think the witnesses would be confined to
that, do you? If I were an attorney in the case and I wanted to show
there had been no discrimination in the administration of a literacy
case, I would want to subpena somebody besides those charged with
wrongdoing. I would want to subpena someone who would prove his
qualifications. I would like to show'someone who had not proved
his qualifications, that could not read or write.

Attorney General KATZENBACH. I would think, Senator, that so far
as there is any difficulty in the subpena power, it would be more of a
difficulty for the United States really.

Senator ERvIN. Well, the United States does not need to make out
a case. The State and the political subdivision is already condemned
upon an act of Congress without a trial by jury and by a paper signed
by 20 people and a brief of the Attorney" general. The Attorney
General is not even required to have any "evidence or present any
reasons for his action.

Attorney General KATZEN1ACH. Well, as far as the latter part is
concerned, Senator, the only determination by the Attorney General
there is that there is latest or devices as indicated by this act where
it is defined. I really believe that any Attorney General is capable
of reading the lawbooks of the State, determining whether or not
those State laws do provide for a test or device. I would hope that is
within my competency and I would hope that would be within the
competency of any of my suessors.

But I do not thing it is quite accurate to state that- the State has to
demonstrate all of his.

Look how this would work. In point of fact, the State could come
in and simply have an affidavit, say there has never been any discrimi-
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nation in the State on racial ground. If that affidavit was not tested
and if evidence was not putin by the United States, there would be
nothing before the court to indicate that there had been discrimination
and I would think that that in itself would carry the burden.

I think it would be incumbent upon the United States at that point-
after really a simple statement that there had not been discrimina-
tion-be incumbent upon the United States to put in evidence that
there had been. It would then be incumbent upon the State to rebut
that evidence and t6 carry the burden.

Senator ERviN. I would hope that that w uld be true, Mr. Attorney
General. But I was a little, disturbed when I heard what you were
quoted as say when yougave our testimony before the House Judiciary
Committee. You said that this-it was pointed out that this applied
to Aroostook County in Maine. You are quoted as having said- I was
not there--that the fact that less than 50 percent of the people of vot-
ing age in Aroostook County, Maine, might not have voted might have
been because there was a snowstorm there, but there was no snowstOrm
in 34 North Carolina counties or in Mississippi.

Attorney General KATZENBACH. That I do not know whether there
was a snowstorm in Aroostook County, Maine, but I know there was
no snowstorm-

Senator ERviN. I know, but I do not know whether you have already
made up your mind that 34 North Carolina counties are to be brought
under this act and I am just a little afraid that you -have already
formed an opinion in this case, that you might not be willing to accept
an affidavit against North Carolina.

Attorney General KATZENBAcH. We do have some evidence of racial
discrimination in the past inNorth Carolina.

Senator ERVIN. Yes; one of your predecessors came up here and
told us about three precincts in North Carolina, one in Greene County,
one in Camden County, and one in Brunswick County, and used that
as an excuse for passage of a law that would have overturned all of
the election laws in the Unithd States which then existed. Lo and
behold, the next afternoon, I called up my State board of election
and found out that these things had been called to their attention
and they had corrected them before the close of the time for register-
ingand voting in the primary, which I think was the 1954 primary.

Now, where do you have evidence of violation of the 15th amend-
ment in any of the 34 counties in North Carolina?

Attorney General KATZENBACIL Halifax County, Senator.
Senator ERvIN. How many instances?

a Attorney General KATZENBAC. How many instances? There is
a case in the eastern district of North Carolina there, where Negro
voters brought suit in Federal district court.

Senator ERviw. When was that suit brought?
Attorney General KATZENBACH. That suit was brought in May of

1964, Senator.
Senator ERvIx. And what happened to the suit? Do you have

the title of it?
Attorney General KATZENBAO. tes, it is Awti'n v. Buttt, where a

temporary restraining order was granted and a preliminary injunc-
tion was granted by Judge Larkins.
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Senator ERviw. What happened to, it? Because judges issue pre-
liminary injunctions as a matter of course in-ex parte hearings.

Attorney Qeneral IKATZxAAC'r. It was eventually dissolved sir.
Senator EnV. Yes., In otber words, it: brought. a suit ior a re,

straining order and a retraining order wapissued iup n ex parte af-
fidavits of the plainfiff.J Then when the ease came down to a hearing,itl a dissolved?. :. ..i ,. i.,AttorneyG e WAAXiXrZi . No; that is hot quite orret, Sen-

ator. The prelimiary injunction was issued after a hearing. Then
,after the peple were itered in accordaAce with that preliminary
injunction, the Cour susequently, on 4 motion lor dissolution, dis.s 01 ed it. . "

Senator ERVIN. Xn other words, they found there was no necessity
in Halifax County for any further injunction, much less a law ,like
this. ' That is what the court found ?

Attorney General KATZiBAcjiH. I would say that the court found
that there was necessity for, P. preliminaryAnjunction, issued a pre
liminary injunction. hen the; registrar pursuant to that injunc-
tion had registered Neg'oes who "had been discriminated against and
was behaving as he should behave in this instance, subsequent to
that, the court decided that the injunction no longer needed to stay
in effect.

Senator EIiwnr. That would indicate that in 'Halifax County, N.C.,
at least there existed laws sufficient to get people registered.

Attorney General KATZE'NBACH. In Halifax County now, that cer-
tainly is the view of Judge Larkins, yes.

Senator Esv.x. What about the other 33 counties of North Caro-
lina? I

Attorney General KATZE BACH. What about the oilter 33?
Senator ERviw, Yes.
Attorney General K~qENBACH. We do not have any cases in that.

I do not believe we have even gone and done investigations there.
Largely our investigations and examination' of voting records has
been in some of the areas where, uAdeniably, the problem is much
more severe.

Senator ERVIx. Then it is arguable as to whether there is any dis-
crimination in Nortl Carolina, if you have investigated cases where
you say the discrimination is undeniably there.'

Attorney General KAYFwNBACH. Yes? .yes,, Senator. That is the
reason that these counties could come m and be relieved from, thiq
obligation. ' .... '

Senator ERvjN. But they have to get then'a lawyer and they have
to come up to Washington and they have to disprove not only their
innocence in the last-their innocence of discrimination during the
last 9 years and 11 months and 29 days before the suit was brought,
but they have to prove that that last day, do they not?

Attorney General KATZEBACH. Yes; that is right, Senator.
Senator ERVm . So do you not think that the fact that less than

50 percent of the people vote or even the fact that less than 50 percent
of the people of voting age register may be reasonably explained on
grounds other than, discrimination ? - - r ... I

Attorney General KATZENBACI. I think in the particular instances,
it might. I do not believe generally, it could.



Senator Eiv r Well' in the presidential elections last yeai;there

were certainly no sinful southern registrars running things in the
District of Columbia , were there I
"Attorn yGeneral KT-ziaAcu. I am sorry, Senator, I did not get

the'question."
Senator ERvw, iThere were no sinful southern election officials de-

termining who would vote in the District of Cojumbia, were there,

Attorney' eneral. ATz71zcPC. Not'to my kmowlelge.: '
Senator ERvIN. Atid in fact, the District of Coluimia had no literic

test whatever?SAttorneyGeneral KAI s1NB&OH. t'hatis right. :

Senator ERvIN. Well I wish you wbuld tell me by what rational
basis you can" come to the conclusion that the fa;ct that only 48. per-
cent of voting age inBeaufort' County, ?X.C., voted in thfi l6t eletion
justifies denying North Carolina the right to have a iteracy tad-
ministered there, because it shows discrimination, and the fact that
only'38.4 percent of the people of the District of Columbia vofed in'the
last presdential election indicates there is nothing wrong with voting
practices in the District of Columbia?

Attorney General KATWNBACH. I would answer that,, Senator, by
suggesting to you"thai'the citizens -of' the District of Columbia have
not been permitted to vote at all for a rather 'loh g period of time.
That has not been, true of citizens of North Car0lina, Therefore, I
think the low figure within the District of Columbia might be ex-
plained by the fact that there was only a very short period in which

people were permitted only one time, to get the ragstration onthe
books for the people who had been deiiied the franchise since 1189.

Senator Eivix. Doyou ha:V any 'other reasri? The people *of the
District of Columbia were certainly told by the news media in the Dis-
trict. They were told almost from the topof the Capitol. They were
told by both political parties-both political par organizations.
And many public men told them that they had the right to come out
and register to vote, did they not?

Attorney General KATZJOI AOH. Yes, sir.
Senator ERoVI. You would have thought men would be ready to

just asp at the opprtunty to exercise the privilege of casting a
vote n the DiStridt of Colmubia the first time that voting was per-
mitted.

Attorney General KATim Ai. I was disappointed, too, that more
did not register, Senator.

Senator' ERVIN. Only' 384 percent of the people of the District of
Columbia came out aid voted in the last presidential election., Do
you attribute this to apathy?

Attorney General KATZ.NBACH. I think apathy plus the fact, Sena-
tor, that it was the first election, the people had to go and get reigis-
tered. Perhaps the registration process was not run as efficiently and
well as it should have been. But at least we know, Senator, that
literacy tests have been ,used in some areas for racial discrimination
purposes, and- at leas, we know that there were no literacy tests in
the District of Columbia. Therefore, it woul d seem to m' that that
figure at least is not because tests and devices were used to diserimi-
nate in the District of Columbia. Whether there was some other
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method of discrimination or not, I very much doubt. But it wouldbe possiblee,Senator ERVIN. Your bill implies that since only 48.6 percent of the

people of voting age in Beaufort County, N.C. voted in the last election
shows that there is some rascality going on there, but that there is no
rascality going on in the District of Columbia, where only 38.4 percent
of the people rgistered.SAttorey General KATZENBACH. A large percentage of the residents
of the people registered to vote and counted in the District of Columbia
do vote in other States. That is another explanation perhaps, for the
lower figures.

Senator ERviN. Yes; but this bill 'is particularly directed to secure
the right of Negroes to vote, is it not ?

Attorney General KATZBNBACH. Yes; to secure the right-
Senator EnwiN. Well, do you not know that about 53 percent of the

population of the District is Negro? _
Attorney-General KATZENBACH. I think that is about right, yes.'.
Senator ERVIN. You do know that there was no discrimination

which might explain the fact that only 38.4 percent of those people to
come out and vote, regardless of whether they, were Negroes or whites,
do you not? 1 .... ., Attorney General KATZENBACH. This bill certainly does not cover

the District of Columbia, Senator.
SelRator Scorr. Would the Senator yield there for just an attempt to

clarify something, just briefly?
Senator ERVIN. Yes.
Senator ScoTT. May I suggest that perhaps another reason for not

voting in the District of Columbia is that there is an income tax re-
quir6nent in the District and a number of people are allergic about
eating their names on any sort of rolls whatsoever. Do you think

that could contribute to it, Mr. Attorney General?
Attorney General KATZENBACH. I would hope it did not, Senator.
Senator Scorr. But you know it does.
Senator ERVIN. I would say to the Senator from Pennsylvania, there

is an income tax in Beaufort County, N.C., and in every other county
in North Carolina.

The CHAnAzf. It is 12 o'clock. We will recess until 2 o'clock.
(Whereupon, at 12 noon, the hearing" recessed, to reconvene at

2MpOON SESSO..

Senator JoHNsioN (presiding). The committee will come to order.
Proceed where we left off. Senator ErVin. was questioning the

witness.
Senator ERvIN. I would like to emphasize that I deplore any white

man, most particularly a public official, in any Southern State, who
does a wrong to a Negro or.who deprives a Negro of any right what-ever. A man or public official who does that commits a twofold
wrong. He commits a wrong against the Negro who is' denied his
right. He also commits a grievous wrong against constitutional gov-
ernment in America, because hd makes the task 6f preserving our
orignal constitutional form of government much harder than it ought

VOTING RIGHTS
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I would be in favor of any bill that is constitutional and operates
on a fair basis which would put an end to the violation of the provi-
sions of the 15th amendment. ' But I do not think this law does it. I
can show you the arbitrariness of this section 3(a) by reference toiny
own State.

In the last election, 51.8 percent of all the North Carolinians'of
voting age voted. If the percentage had fallen below 50 percent, then
under this bill every town in North Carolina and every one of'the 100
counties would have been brought under its provisions. Among the
hundred counties that would have been brought under the provisions
of this :bill would have been my own county hnd it wouldhave
brought under the pnovisions'6fthis bill notwithstanding the fact that,
a 'few years ago, the Civil Rights Commission reported that i04.1percent of all the Nogroes of voting age in my county are registered.

Attorney General KATFBAcO. Thirty-four percent
Senator ETivr. No; 104.1 percent.
Attorney General kATZjiNBAoH. May I say, Senator, that the act in

that particular county could not have any impact.
Senator ERvIN. If North Carolina had not voted more than '50 per-

cent in the last election--my county and the taxpayers would have had
to have gone to the expense to come up here to Washington and be
prepared, if necessary, to bring witnesses up here to prove that they
were not included under this, because there would have been a pre-
sumption under section 3(a) that they Were discriminating and vio-
lating the 15th amendment.Attorney General KATZFmBACH. May I be permitted to say, Senator,
that I have no doubt at all of the sincerity of the views you express as
to the dutlies of Stal , officials. I know you hold those views very
strongly. . . .

Senator ERvi. l appreciate that remark very much.
I want to discuss wh at I think makes this bill unconstitutional in

art. I could not bring my law library up here so, of necessity, I have
had to bring my text. "Twelfth American Jurisprudence,' on the
subject of constitutional law, section 2624, on page 16, says this:

A certain fact, or facts, may be made prima facto evidence of other facts if
there is a rational connection between what is'proof and what is to be inferred
and if the rule is not arbitrary.

I think you and I are going to agree that is a correct statement of
law?

Attorney General KATZENBACH. Yes.
Senator ERVIN. Does this section 3(a) create a presumption that if

50 percent or less of those of voting age are not registered, in the case
of a State or a subdivision of a State where they have a literacy test
or an understanding test,,then the State or that political subdivision
has been engaged in the viotition of the provisions of the 15th amend-
ment?

Senator ERvIN. Well, it is either a presumption or an assumption,
one or the other, but it operates that way?

Attorney General KATZENBACH. Yes; it does.
Senator Elw i. I contend that there is no logical relationship what-

ever between the fact that less than 50 percent of the persons of voting
age in the State failed to vote and the presumption that this is due to
a violation of the 15th amendment. I want to show you figures that I
think support that position.

'3i



There are 34 counties in North Caroina in wli(c less than 50 per-
ceiit'of the peple ofvoting age voted in thelast ¢Ieehn. In virtually
evety onq of. thes6ounties' there wasjust 0n'ticket that ran in the
last electioif, the. Democratic ticket. In most' of them, there was no
opposition for the Democratic candidate on the c41.nessional ticket,
except' in' districts where there was very weak opppslton.'
" Th'ele was no race for the U.S. Senate. North Carolna is largely
JDemoratic; although We have a strong Republican psArty,-that, Republicarstrength is not located in'the area of these counts' Now,
of these U counties, the following coutkties voted :'Be toif40 unty;

8.6 percent f -those of voting ager Voted'; in amden C6iiityj 46.1
perprttf those of voting a, :in Gates Comty, 44.6 percent of
those of voting gge voteLd; mredell County, 49. percent 6f those of
voting age voted; in Marthi County, 46,1 percent of those of 0oing
age voted; inPasquotank 'Cointy, 46.3 percentofthos6 of votingg age
yted; Perquians County, 46.9 percent o iAhose of 'voing age- P Ptt County, 45, percent of TosO of voting'age voted.
Of all of those counties whih I have enbimerated; eightofthese coun-
ties are located in the First Congressional District, Which is over-
whelmingly Democratic arid in which the op sition tthe Demqr*
;andidate for Congresswas negligible, ' emqorati

The f01owing counties are in the Sec ondl Coigressional'"istrict,
where th democratic .candidate for Congress'had no opposition what-
(,,ver and there was Virtually no Republican ticket' in the field: G reene
Ooignty voted 44.8 percent, of. its people of voting :age..' in' Ialifax
County, the one we discussed this morning, 45,3 percent'p f its people
of voting age voted; Lenoir County, 44.8 percent; 'Northampton
County, 46.2 percent; Vance County; 49.3 percent; and Warren County,
47.9 percent. And I might add, ncidentaly, a great many of these
voters were Negroes, For example, the,iwhite population of WarrenCounty is not but about 25 percent'(f the total population the
county.

Now,. in 'the Fourth Congressional District, where there was no
hotly contested congressional race, Nash County, where there waS' no
local Repiblican candidate, as I understand :it, voted 48.1 percent of
its! Voters. ' '"'

In the Fifth Congressional District, Person (ounty voted 48.5 per-
cent of its voters; in the Seventh"Congressional District whefr the
Democratic candidate for Congress had io opposition whatever,

laden County voted 46.7 percent; in' the -Fghth Congressional Dis-
tr iet, Anson County voted 46.9 percent; arid U Cio ny voted 46.7
percent: of'its voters. C o un Ioted4.7

That makes 19,counties in North Carolina, which would be covered
by section 3(a).' The infer¢eic6 'of section 3(A) is that in' those 19
counties, as wellas the other 18 counties which voted lesser am ounts is
that those counties practiced discrimination in violation of the '15th
amendment. " ' " '

And yet every one of those 19' counties' cast a higher percentage of
its vote than the State of Texas; which cast only 44A percent of its
vote.

In Other words, in these 19 North Carolin cities 'I have enu-
inerated a higher percentage 6f:t~e' re idents of voting ' Age voted -in
the last'presidentiallelegtioii',than the' Vot ' " the -State* ofTekas, in
which the turnout wa, 44.4 percent. Yet hinder thiipresiAmption, th6
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fact that those 19 counties voted less than- 50 percent, implies that all
of these counties violated the, 15th amendment.. W Whereas the fact.that
a lesser number in Texas voted, 44.4 percent, does not raise any, pro4
sumption t1at,, tAhere.wvas, any elet'o rascality of any kind whatever
in the State of Texas.

So I say, Mr. Attorney General, that I do not think there is nessa~ily
any logical connection between the assumption based on these per-
centoes and the ePinptin tih t' there was w violation "of the 14th
amen=0~

Attorney General A :KZ NACH. Senator, I do not know whether it
is logial-_a lgical. epuection.r nt, but there is connection in fact
betw'6 t]pm and, tia3 that i iho tpo t "onnection ,

If Xmight6xpa' why isaytht.
pntor ERyIN., Ye~A tourney' enerawZN the 1964 election, about 61 per

cent ofth .e ctorateo n a natio41! a rage'voted.. Tere were nineStates in which less thin 50 percent" voted.. ight of those Stats were
located in the old.4 Confederacy. Seven of tih6Se ttes had literacy
test, seven out of thp, nine under 50" percent. Threwere two States
which did nqthave literacy tests.
- f the seven, States' iat have literacy tests, six of then arej~cated
in theSQuth. In, fpuhr: of-gye of thse States-e xcuse, me,, four of

t , e have won one: Qmore, cases with respect ,to, voting
discrifrinattj6- All of those 'States have a large Negro population.
Insfir 4s ourfigures are accurate and there is a difficulty with respect
to figures on Negro registrationji" any, areas, n Ithose States, there
is a substantially less number qf Negroes registered than whites, regis-
tered within those Staties which havo, large, Negr populations.',

In addition to that, we find 'that the net whicl'is cast picks Up 34
counties in 1 State-that is the State of North 'Carolina, gain a State
located within an area .where,' s'I'thik yo would agree, that hasbeen racial discrimination ge n 1y. .
"'Senator ERvINk. I voul ot agr"e with anthin like that., I'have
lived there all my life and, I do, not think the rhas been. any sub
ktantial racial discriminaon on the ground of voting since 'I started
to Vote in 1922..Attorney Generai _K'BBA I dia not say on the ground of
v6tikg, Senator. I said Withind aiarea .wherethere had bee'racial
4lscrimmation against Negoe in' various respects; that is, segregated
facilities, that kind of repect

It picked up '34 c6onties there. ' It picked up three other' counties
in the .(hole of theUnited States out of hundreds. Apache County
in Arizona,"Aroostook County in' Maine, and Elmore County hi
Idaho. Neither the )Ardsto;Cofintyin iaine nor Elmore' County
in' Idaho lhssa siibtantl Negro population. Apache County in
Arizona does i6f have'a suibstaitial Negro population, but it does
have a fairly substantial Indian population. I 1 : *
It eens'to" mae; under'those circumstances, Senator, It could be a

reasonableiiferenee from those , facts that the'reason for the low vote;
rtuning 11"percent or. more under/the national average,: Would be the
fact that Negroes were not registered and not votirng.

Now, I ateed with oui earlier'in a statement that yo got, I think,
from Amera1i ,jutt~piidei6ie, ' in att'd o" commission iutling,
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an administrative agency issuing a riding, Mr. Justice Brandeis once
said I and I think the same test applies to what amounts to a finding
by Congress:

Its authority to legislate is limited to establishing a reasonable rule. But in
establishing a rule of general application-
as this does-
it is not a condition of its validity that there be adduced evidence of its appro.
priateness in respect to every railroad to which it will be applicable. In this
connection, the Commission, like other legislators, may reason from the par-
ticular to the general (The Asigned (ar Oases, 274 U.S. 564, 583 (1927)).

Now, in this bill, 'because of the fact that the net cast out on this
might include places in which there never had been any voting dis-
crinination, section 3(c) was added so as to permit those areas in
which the assumption was not valid to come in and to demonstrate
that it was not valid. That seems to me a reasonable judgment by
Congress to make and if this legislation-that this legislation is
reasonable and is appropriate to tie end to be served. That is, in
essence, the argument that we make with respect to this.

Senator Envni. Well, I wish you could explain the voting turnout
in the State of Texas, for example, as compared with the State of
North Carolina? We out voted the State of Texas by some 7 or 8
percentage points and we had no hot Senate race like they had between
Senator Yarborough and the 'Republican candidate for the Senate.
We had no hot Governor race like that between Governor Connally
and Mr. Cox. And we had no native-born son running for President
of the United States. I would like for you to explain why only 44.4
percent of the people of voting age in Texas voted.

Attorney General KATZENBACIT. Poll tax.
Senator ERviw. Poll tax?,
Attorney General KATZENWBACH. Yes.
Senator ThRvtx. Has not the Federalpoll tax been repealedI
Attorney General KATZENBACH. Yes, but they had to pay a poll tax

to vote for the State officials.
Senator EiN. But they did not have to pay a poll tax to vote for

the President and the 44.4 percent, represented the people who voted
in the presidential election and there was no poll tax in the presi-
dential election. So I think thatyou might offer, another explanation
asto the presidential election'. The oll tax did not apply to the
Senate race, either.

Attorney General KATzFNBACH.' NO, that i true, Senator,' but I still
think the fact that the poll tax existed, people knew that it existed-
I do not know whether a lot of people even knew'that it did not apply
to Federal elections. They knew that it had been applied for years.
I would think that that would count-at least be one explanation for
the low voting percentage. I do know that it was not a literacy test
because they do not have literacy tests. , . . I

Senator ERVIN. And yet, since they have no literacy test to impede
their voting, they are to be exempt from all implications of any ras-
cality, whereas 19 counties of Nooth Carolina, in which the vote was
heavier, are going to be charged with that. And they are going to
have their power to apply the literacy tests of North Carolina, the
power to manage their own elections, taken away from tlUem unless
they can come all the way" up to the District of Oolqmbia 'and prove
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before a court that they are as pure as the driven snow, not only In a
presidential election, but for the 10 years preceding the trial in the
case.

Attorney General IATZENBACH. That is correct, Senator.
Senator ERVIN. Now, I notice here also-do you not think perhaps

that apathy had a good deal to do with the people of Texas not voting
in a presidential race?

Attorney General KATZENBACT. I think apathy is a good reason
for the fact that unfortunately, a good deal of Americans who do not
have any other reasons for registering do not vote. I am not suggest-
ing that the only reason here why people do not vote is racial
discrimination. But I am suggesting that assuming apathy runs
somewhat constantly through the American public, 61 percent voted
in that election on a national average. Therefore, less than' 50 per-
cent voted in these areas. Then I would just be repeating the, argu-
ment I made before, which I shall not bore you with.

Senator ERVIx. Do you not know that the greatest communications
media in the world are probably located in New York City?

Attorney General KATZFNBACH. The greatest number?
Senator ERvIN. Media of communications. There are more TV

broadcasts there and more papers printed there. You have a highly
literate population in New York, do you not?

Attorney General KATZENBACH. Yes.
Senator ERvIN. Can you explain why it was that only 51.3 ,percent

of the people of New York City voted in the last election? They have
a literacy test, but they have no sinful southerners up therm admin-
istering their literacy tests.

Attorney General KATZENBACiL No, but a good many Puerto
Ricans are excluded in the State of New York by the English lan-
guage test. That would explain it in part.

To go back to my text answer for a minute, Senator, you know, a
poll tax exemption certificate was required of Federal electors there.
And I think the fact of that certificate may have been a factor in
kee ping people away from the polls. , _

senator ERvIN. Under this bill the literacy test that applies to the
Puerto Ricans in New York would still remain in full force and effect,
unaffected, and the literacy test in 34 counties of North Carolina
would be- outlawed, is that not so?

Attorney General KATZENBACM. That is right, Senator, because this
is based on the 15th amendment., And I do not believe that that
situation in New York could be cured under the 15th amendment.
It might be cured under the 14th amendment. I would be inclined to
think that it could.

I do not understand why the State of New York has not cured it for
itself.

Senator ERvuW. But anyway, the Puerto Ricans cannot account for
the difference between the 100 percent of the people of voting age in
New York City and the 53.3 percent of those people in New York
City who have actually voted in tl~e presidential election?

Attorney General KATzENBAc1t. I think that is true, Senator. I
might account for part of the difference between the 51 and 61 per-
cent national average, which I would think would be a more relevant
figure , perhaps, to use.
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* Mississippi .was 33 percent, I believe, and I. think that might be
accounted for by the fact that there is, with a large Negro population,
only 6 percent of the Negroes are registered.

Senator ERvEIr. We are talking about New York right now. I
would like to stick to it.

The whole State of New York only voted 2 points or less above the
national average. They voted only 63.2 percent. And you have two
very strong political parties there, do you not?

Attorney General KATZENBACH. Yes, but there was not great en.
tiusiasm for tlhe Republican candidate for President.

Senator ERVIN. Yes, but there was great enthusiasm on -the one side
or the other for the two candidates of the Senate?

Attorney General KATZENBACII. Yes, there was a good deal of feel.
ing on it,

Senator ERVIN. I would liketo say this, that while we'are talking
about percentage, if I percent of as much money were spent in North
Carolina as was reputed to be spent in that Senate race, we would
have gone far beyond New York's 63.2 percent, in my judgment.
That is a matter ol conjecture.

Attorney General KATZENBACII. Most of the elections were not con-
tested in North Carolina.

Senator ERVIN. In practically, every congressional district there
was a race in New York, was there not?

Attorney General KATZENBACH. Yes, I thought there was not in
North Carolina. . ..

Senator ERVIN. There are not many hot congressional races in
most of those counties where these are located. In many cases, there
is no contest at 'all. And there were county tickets in virtually every
county in New York, was there not?

Attorney General KATZENBAOH. Yes.
Senator ERVIN. And there was hotly contested tickets in' virtually

every county of New York ?
Attorney General KATZENBACH. Yes.
Senator ERVIN. And now contrast that to a situation where 44

percent of the legislators had no position whatever.
Attorney General KATZENBACH. Yes. I I

Senator ERVIN. Now, go back to Texas for a minute. The figures
show that in the State of-Louisiana, which is one of these States that
this bill would hit, 47.3 percent of the voters in Louisiana voted,
whereas only 44.4 percent of the people in Texas voted..

Attorney General KATZENBACH. Yes.
Senator ERvIN. How do you explain that dikference?
Attorney General KATZENBACH. I explain it, Senator, in the same

way I explained it before. I think that the test that we have here and
the States it has picked up are generally valid. I said I thought there
were reasons why the vote was low in Texas and I described those
reasons as the pol tax and as the need for a Federal certificate at that
time.

Louisiana-there has been pretty good compliance with the 15th
amendment. In the southern part of the State, in the Catholio parishes
and the parishes around New Orleans. The northern part of the
State is one of the worse areas with respect to voting discrimination
that there' is in the United States. I think the low vote inLouisiana
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is fairly attributable to the voting discrimination that existsain a
large part of that State though with 'gteat credit to the southern part
of the State, the same discrimination does not exist there as it does in
the northern parishes.;

Senator ERVIN. Yet this bill, like the rain which the Lord' sends
upon the just and the unjust, would apply in like manner to thejust
people of southern Louisiana as it applies .to those in northern
Louisiana V

Attorney General KATZENBACti. That is right, Senator. I do not
think that Congress has ever been able to enact a- piece of legislation
that is so precise that nobody is caught up within it where there might
not be areason for it. If you enact gun legislation, for example, and
you put reasonable rules and regulations on gun legislation, you none-
theless may be prohibiting guns to people to whom there would be no
danger to give them, who would know how to handle them. This hap-
pens repeatedly, as the quote from Mr. Justice Brandeis shows.Make a general regulation with respect to railroads and it May not

operate with exactly the same force and effect on every railroad. There
is a need for general terms. in legislation, for general standards in
legislation. If those general standards are reasonably calculated to
produce the results, to solve the problem, then I believe that it 'is an
appropriate means of enforcing in this instance the 15th amendment.
If there is a better way of cutting it but you get the same results,
then I do not even think that that means that this is not an appropriate
way of doing it.

'We have tried to. draft, with'the help of many people, a law that
does get at the problem, that does resolve 'the problem, that does hit
the areas where there is racial discrimination and which works' as ob;-
jectively and as fairly as we were able to draft it to make it work and
I have no doubt that it is constitutional. I think it is 'fairly strong
medicine, Senator but we have not succeeded under the three preceding
acts to deal with this problem where i exists and"at the heart of where
it exists. '

Some States made great progress in this respect..
Senator ERVIN. Can you tell me of any other act, assuming that this

would be enacted into law, that has been passed by the Congress since
1868 that was so phrased that it would only apply to One secti6n of
the country?

Attorney General I( NBAuu. I do not think 'this is so phrased
as to only, apply to one section of the country.' I think this is so
phrased that perhaps only one section of the country brought itself
within its provisions.

I mean by that if the 15th amendment, Senator, for the sake of dis'
cussion, if the 15th amendment will be violated in 6 States and you
then enact a law and not in any of the other.42, and you then enact a
law to enforce the 15th amendment, it would obviously only apply to
those 6 States that were in violation.

Senator ERVIN. Do you know of any other time Congress has been
asked to pass a law that would only apply to one section?

Attorney General IA-rzNBACu. :The 1964 Civil Rights Act, it
seemed to me, only had a real application-.

Sejator ERvIN. Oh it covered the whole country by its terms.
Attorney General KATZPKBACH. Well, so does this by its terms,

Senator.
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Senator ERvIN. It was applicable to the entire country. And in
your voting rights section of the Civil Rights Act of 1964, according
to its terms, it applied to every election official in the United States.

Attorney General KATZENBACH. I know. This law by its terms ap-
plies to every :State in the country. It happens that, taking that
standard that has been put in there, it is reduced as far as States are
concerned to seven States, one of which is in the Far Northwest, six
of which are in the South.

As far as counties are concerned, outside those States, most of them
are in the South. There are three it could apply to: one in the Middle
West, one in the Northeast, one in the Southwest.

Senator ERvIN. And that is because the terms of this statute were
drafted so that they would have that result; is it not true?

Attorney General KATZENBACI. It was certainly our intention, Sen-
ator, to cover those areas where we thought the 15th amendment-was
a strong probability that it was being violated. It is to to enforce
the 15th amendment.

Senator ERvIN. Would you favor the passage of a law, for example,
against: smuggling, and say they are only smuggling down on the
Mexican border and therefore we will fix the law so it will only cover
the Mexican border?
. Attorney General KATZENBACH. Senator, I suppose if it were a law
against smuggling and there was smuggling on the borders, it could
only cover those States along the borders.

Senator ERviix. And this law in our judgment covers the 15th
amendment violations? Congress picks out certain States and de-
clares by legislative enactment that these States violate the 15th
amendment, while all the other States are acquitted of that charge.
Is that not the effect of the bill ?

Attorney General KATZENBACH. Senator, the effect of this bill is to
cover those areas which have literacy tests which have been a major
problem for us in terms of racial discrimination and where there is
less than 50 percent who voted in the 1964 election, because we believe
that the relationship between those figures and the 15th amendment
was sufficiently close for this to be a racial judgment.

Senator ERvIN. Well, the effect of these bills-and I will ask if it
were not for this deliberate purpose-is to outlaw the literacy tests in
about 6 or 7 States or parts of States and to allow literacy tests to
continue to exist in the other 14 States which have hem.

Attorney General KATZENBAOH. There ik/no objection to literacy
tests. While I personally do not think much of them, there is no
objection to literacy tests in any area where tbey-have been used and
fairly applied and administered throughout the past: The effort here
was not to abolish literacy tests except in those areas where there w"s
reason to believe that those literacy tests had been used for purposes
,of violating the 15th amendment.

Senator ERVIN. Let's see if you will concede that this bill was delib-
,erately written with the objective''of establishing a legislative enact-
ment stating that certain States in certain areas were violating the
15th amendment whereas other States and areas were not? '

Attorney General KATZENBACH. Senator, in searching thid test that
made a relationship between the 15th amendment and these factors,
I think one could, as I hqve said repeatedly here, fairly make this
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assumption in this cest. If checking that against our figures, it in-
dicated that the .States of Mississippi, Louisiana,: Alabama were not
included within this test, I would have had doubts about the test
myself, because I know those are areas where we have brought repeated
cases where: we-where we have won cases and we have the facts
in other cases which I believe establish violations of the 15th amend-
ment.

So I am frank to say if, in experimenting as we did with various
tests to try to get them fair and objective, and with a relationship
between that and the 15th amendment, if I had discovered that a test
worked out in such a way that it included six States with no Negro
populations and eliminated all States with large Negro populations,
I would have looked again at the test.

Senator ERVIN. Now has the Department of Justice brought any
voting rights suit in the State of Virginia?

Attorney General KATZENRACH. No; we have not, Senator.
Senator ERVIN. Has the Department of Justice brought any suit

in the State of North Carolina?
Attorney General KATZENBACH. No; we have not, Senator. We did

prepare some cases in North Carolina and then discussed our evidence
with local officials and the local officials agreed rather quietly and
without publicity to cure the situation which existed in those counties.

Senator ERvIN. Well, you never brought any cases, did you?
Attorney General KATZENBACH. No; we have never brought a case

anywhere where we thought we could solve it without it.
Senator ERviN. Did you bring any cases in South Carolina, voting

rights cases ?
Attorney General KATZ.NBACH. Only investigations, Senator. We

have not brought any cases there yet.
Senator ERviN. Did you bring any voting rights cases in Georgia?
Attorney General KATZENBACII. Yes, Senator.
Senator ERVIN. How many and where?
Attorney General KATZENBACH. We brought one case, there was

one in 1960 in Terrell County, Ga.
Senator ERviN. That was brought under the old 1957 act?
Attorney General KATZENBACH. Yes.
Senator Envnw. It was brought in Terrell County, the Rain case I
Attorney General KATZENBACH. Yes.
Senator ERvixN. Have you brought any other in (Georgiat
Attorney General KATZENBACH. In Bibb County, B-i-b-b.
Senator ERviN. Therm are two cases in Georgia. As far as North

Carolina and Virginia are concerned, you were able to work out all of
your voting problems without even using all of the existing laws?

Attorney General KATZENBAOH. No, Senator; and I will tell you
why that is not quite a proper inference to draw. We work witli a
limited numberof lawyers in the Department of Justice. As my test-
imony indicated, these cases take a great deal of time to prepare,
to bring, to argue and'to try. The decision was made by my predeces-
sor to concentrate the efforts of the Civil Rights Division in those areas
where the problem was most aggravated, not in'areas where the prob-
lem might exist, but where, a9 a. general proposition, it was less ag-
gravated. So we have concentrated our litigative efforts largely in
northern Louisiana, in the whole State of Mississippi and in several



counties of Alabama, and against the whole State 6f Mississippi, the
whole State of Alabama, the whole Statezof Louisiana. This is where
we simply have, so to speak, focused our resource.

I do not, think that the inference could be fairly drawn that be-
cause we have not brought cases elsewhere, there may not be, racial dis-
crimination Those are clearly, Senator, the areas where the problem
in most severe in this country.
Senator ERViN. How many lawyers do you have in the Civil Rights
Division of the Department of Justice V : ?

Attorney General KATZENBACH. We now have just a few over 100,
Senator, as a result of the increase to enforce the 1964 act. During
most of the period we are talking' about, there were between 40 and
45 lawyers in the Civil Rights Division. It takes about six lawyers
1 year to go over the records and to prepare one difficult case.

Senator ERVIN. You have a U.S. attorney and several assistants
sub ject to the direction of the Department of Justice in every district
in the country, do you not? ,

Attorney General KATZENBACH. Yes, we do, Senator. And they areve busyeople.
e'naUtor'Rv;. You have the FBI available to make investigations,

do you not ?
Attorney General KATZENBACH. Yes, we do, Senator.
Senator ERVIN. And how many investigators does the FBI employ?
Attorney General KATZENBACH. How many are there?
Senator ERvIN. Yes.
Attorney General KATZBNBACH. Throughout, the United States,

there are about 6,000.
who visit all of the localities and all of the States in the Union who
can obtain information of the voting provision, do you not?

Attorney General KATzINBACH. Yes, we do, Senator, but I have
never given the assignment of preparing a law case to a marshal

Senator ERviN. But you have to have some investigations-,
Attorney General KATZENBACH. They are not trained for invest;.ga-

tions, Senator, they are trained for other purposes.
Senator ERvIN. That is true but you have not only had that, you

have had the assistance of all these various organizations like the
NAACP in collecting information, have you not?

Attorney General KATZENBACri. No Senator. Our method of col-
lecting information is to go and get and examine the voting records
and fom the voting records, try to, show a pattern of practice of dis-
orimination. This means going over every, application that has been
made for a period of time; then you have to identify the people as
whites orNegroes.

Now, in the State of Mississippi, for example, Congress enacts a law
that gives us power to go in and to get voting registration records.
The Legislature of Mississippi immediately thereafter enacts a law
which makes it permissible to burn all voting records. The State of
Mississippi then forbids voting records to be kept on a racial basis at
all, so that we have the problem of going out with the Bureau and
identifying each person to find out whether. they are white or Negro,
because we have to do that to make the pattern of practice .

Senator ERvN. Has it been a Federal crime, since 1957 to. destroy
a voting record?

AAJrV VOT1n4G ]RIGHT S
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Attorney General KTZENBAOHo Only since 1960.
Senator EnvI. Well, that iS 4 years.
Attorney General KATZFnBACH. Yes.
Senator ERVIN. Have you prosecuted anybody for violation of that

statute?
Attorney General KATZENBACH. No, I do not believe so, Senator.
Senator ERVIN. What is the use of passing a statute if you do not

useit.
Attorney General KATZENBA~o. There is a lot of statutes you do not

prosecute people under if they have not violated them.
Senator ERvIN. You have just said the people of Mississippi

violated it.
Attorney General KATZiNBACH.. They did before. They passed a

law which made it permissible to burn all their records. I misstated
it, because they passed that just before the 1960 aetcame into being
and we could not have ex post facto law.

Senator ERVi. But under the Federal supremacy law, that law has
been invalidated, has it not?

Attorney General KATZENBACH. Yes.
Senator ERvi. For 4 years?
Attorney General KATZENBACH. Yes, but-
Senator ERvIn. For the past 4 years---
Attorney General KATZENBACH. Ican assure you in Mississippi, we

would have to litigate that to the Supreme Court.
Senator ERvIN. As a -lawyer, I do not object to litigation. I would

rather have my rights litigated than have them fixed by a judicial
declaration witout a trial.
. Attorney General KATzNBAcH. Senator, if I could go back to what
you said earlier, and I think. it is, really the key point here, when you
made your very excellent and I know very sincere statement about the
duties of State officials, we would not have any problems, there would
not be any need for this legislation whatsoever if in this field State
officials had in certain areas complied in the same way with the Federal
Constitution and with the Federal laws as one would expect normally.
It is part of our Federal structure that they shoiild and our Federal
structure depends on the fact that they do. The surest way of destroy-
ing the rights of States and the surest way'of interfering with proper
federalism comes about where State officials simply will not obey Fed-
eral law no matter how clearly that Federal law is stated in statute or
stated in judicial decisions. Our experience in the voting area has
been this, that no matter what is de6oded by courts, no matter what ispassed by Congress in this respect, every single place in some States,
the only. way you can get compliance is to litigate and then that is
defended, it is defended up throtigh every court procedure to the Su-
preme Court, no matter how clear and obvious the points, no matter
how many times those same points have been decided, until eventually
you get a decree.

Then the decree is examined carefully to see whether there is any
way in which a certain practice not explicitly prohibited by the decree.
can be engaged in for the same discriminatory purposes.
-When this is done and you go back to court to get the judge to

broaden the decree, his capacity and jurisdiction to do that is litigated,
then 'That is taken on appeal alid that is taken to,tho Supreme Court.

45-755-65--pt. 1--4
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When you run out of these things, the Ieislature enacts a new test
and that has to be litigated and appealed and go to the Supreme Court.

If these people were doing what you and I believe they should be
doing, this Congress would not be considering this act.

Senator ERVIN. That would be a heavenly condition. If everybody
would obey all the laws, we would have no need for a Department of
Justice-

Attorney General KATZENBACH. Not everybody, State officials, peo.
pie who have taken an oath to uphold not merely their own constitution
but the Constitution of the United States.

Senator ERRVIN. These cases are all tried in a Federi court, are they
not?

Attorney General KATZENBACH. Yes; they are.
Senator ERvIN. They are tried by judges selected in the first in-

Stance'by the Department of Justice, are they not?
Attorney General KATZENBACH. That is one way of putting it,

Senator.
Senator ERvin. And that is about the only way you can put it, is it

not?
Attorney General KATZENBACH. Senator, all the judges that have

decided cases have, of course, been nominated by the President and
with the advise and consent of the Senate. It is true that, as you know,
the Senators play a role in recommending judges.

Senator ERvIN. And I know from my own experience that the De-
partment of Justice turned down some I recommended.

Attorney General KATZENBACI. Yes, from time to time, we have
done that. I am not trying to say we have not played a role or to
deny. If they are bad judges, and I am not saying here or trying to
cast any reflection on the judiciary, but certainly the Department of
Justice has played a role in their selection and in proving their quali-
fications. No question about that.

Senator ERVIN. Let us see if we can get to something else we can
agree upon.

Attorney General KATZENBACH. You and I have had differences on
the Constitution before, Senator.

Senator ERvi. I would like to read this. It is sustained by many
cases, but I just did not bring the whole law library. I do not have as
many lawyers as the Civil Rights Division of the Department of Jus-
tice. I do not have as many messengers eitt*e and the ones I can im-
press cannot carry too many books. So I will read from 12 American
Jurisprudence, subject: Constitutional Law, section 625, starting on
page 317 and going to 318:

A conclusive presumption or a presumption that operates to deny a fair oppor-
tunityto appeal it violates the due process clause.

Now, do you agree with me that is a correct statement of law?
Attorney General KATZENBACH. Yes.
Senator ERVIx. We will goon over to section 3 (c). It reads as fol-

lows:
Any State with respect to which determinations have been made under sub-

section (a) or any political subdivision with respect to which such -determina-
tions have been made as a separate unit, may file in a three-Judge district court
convened in the District of Columbia an action for a declaratory Judgment
against the United States,oalleging that neither, the petitioner nor any person
acting under color of law has'engaged during the ten yearsareceding the filing
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of the action in acts or practices denying or abridging the right to vote for rea.
sons of race or color.. If the court determines that neither the petitioner nor any
person acting under color of law has engaged during such period in any act or
practice denying or abridging the right to vote for reasons of. race or color, the
court shall so declare and the provisions of subsection (a) and the examiner pro-
cedure established by this Act, shall, after Judgment, be inapplicable' to the
petitioner. Any appeal from a Judgment of a three-Judge court convened under
this subsection shall lie to the Supreme Court.

No declaratory Judgment shall issue under this subsection with respect to any
petitioner for a period of ten years after the entry of a final Judgment of any
court in the United States, whether entered prior to or after the enactment of
this Act, determining that the denials or abridgments of the right to vote by
reason of race or color have occurred anywhere In the territory of such peti-
tioner.

Now, there are district judges in every State covered by this act,
are there not?

Attorney General KATZENIBACH. Yes, Senator.
Senator EvIN. There are U.S. courts of appeal which have appel-

late power over those district courts in every are under this act?
Attorney General KATZENBACH. Yes, Senator.
Senator ERVIN. Yet this provision I have just read to you slams

shut the door of every courthouse in the United States to any State or
to any political subdivision of a State in which 50 percent of the people
failed to vote in the presidential race in 1964 except the District Court
of the District of Columbia, does it not? C

Attorney General KATZENBACIH. It requires them to come to the
district court, yes.

Senator Envi. Well, does it not deny jurisdiction over this proceed-
ing to every Federal district court except the district court sitting in
the District of Columbia?

Attorney General KATZENBACI. Yes, it does, Senator.
Senator ERVIN. What is the distance between New Orleans and the

District of Columbia?
Attorney General KATZENBACJI. I think it is about 1,000 miles, is it

not, Senator.
Senator ERVIN. I would estimate that. yes. And what is the dis-

tance between Mobile and the District of Columbia?
Attorney General KATZENBACH. I would think that would be rough-

ly the same, perhaps a little less is it?
Senator ERVIN. And some o# these North Carolina counties that

would have to come up here under this, they are anywhere from 275
to 400 miles away, are they not ?

Attorney General KATZENBACL. And Alaska is about 4,000 miles
away.

Senator ERVIN. The Department of Justice is not going to bring
Alaska down here.

Attorney General KATZENOACH. I think Alaska, under the way it
is drafted now, Alaska would have to come into court.

Senator ERVIN. So Alaska is going to have to come down, here and
exonerate itself under this bill.

Attorney General KATZENBACH. Yes.
Senator ERVIN. Do.you think i is a fair system of justice which

compels people to travel 250 or 1,000 or 3,000 miles in order to gain
access to a court of justice?



VQTXNG RIGHTS

.,.Attorney General KATZENBAcH. Senator the word "people" here
you are: talking about is a State or political subdivision. This is not
an issue of making some person deprived of any fun ds. ..

I wll tell you, the States h,4ye not had any question about coming
here to Washingtonto the Supreme Court..'
,.-Senator.ERVIN. 0Oh' yes, many never get here.

Attorney General KATZENBACH. They have come time and time and
tine again,.

Senator ERviNi. This not only applies to a State, but this would
apply to any little election district in the State, even though it might
not have more than 100 people livingin-it.

Attorney General KATZENBACH. I do not believe so, Senator. There
is a question as to what the term "political subdivision" means. I
have taken the view in the other body and I would state it here that
we are talking about the area in which people are registered, the ap-
propriate unit for registering." I believe in everyState that comes
within the 'provisions of this, we are talking about no area smaller
than a county or a parish.

Senator ERVIN. Do you not think you had better amend your bill
to so provide, because in North Carolina, every municipality is a
political subdivision 'of the State, even every sanitary district is a
subdivision of the State. Also, every election district is a subdivision
of the State, every school district is a subdivision of the State, every
special bond, school-bond, district is a subdivision of the State.

Attorney General KATZENBACH. I think that might be done to de-
fine political subdivision here in the bill in that way, Senator. That
is what I intended.,

Senator ERVIN. This would certainly cover Glen Alpine Township,
even though its population would not be more than 250 people.

Attorney General KATzENBACH. It was not intended, Senator-
Senator ERVIN. It does, because the town of Glen Alpine is certainly

a political subdivision of the State.
Attorney General KATZENBACH. I would certainly not constrUe the

act in the way you' have construed it, but that certainly is a point which
could be clarified, Senator.,

Senator ERVIN. It should be clarified, because I do not want you
having any official authority regulate'any elections in Glen Alpine
Township or Burke County. I I .... 1

Attorney General KATZNBAorH. We shall stay out of that, Senator.
Incidentally, Senator, I was thinking- do not know that it makes

a lot of difference, but when I agreed with-your statemeht about due
process, I was wondering whether due process actually does apply to
a State or political subdivision? I do not think it is important, be-
cause I would want the principles of due process to apply there, but
I wondered as a technical matter whether they would be, a person
within the due process laws.

Senator Envw. This could be an argument for your position.
Attorney General KATZENBACH. It does not make any difference.
Senator ERVIN. If the State oir county is going to pass on these

qualifications to vote, the decision are made by individuals by office-
holders. These officeholders who ,re going to have their poWers taken
away from them are individuals. And I certainly believe if the Fed-
eral Government is not willing to uphold the fundamentals of due
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process by statute to a State or political subdivision of a State, it 'is
playing a sorry role, even though the Constitution may'not specifically
spell out due process in this area.

Attorney General KAiZENBACH. I agree. I do niot know what' or
whether that clause applies but I agree substantively that it ought to.
It ought to be a fair procedure, anT I think under this, itis.' .

Senator ERtvi.' Now, under this section 3 (c, the Government does
not have to do anything to make- out 'a case2 it does not go into:court.

Attorney General 'KATZENBACmn That is right,, Senator.
Senator ERviN;. It has .already hid these people condemned- by act

of Congress?
Attorney General: KATZENBACII. I think "condemned" is'a strong

word Senator.
Sefator ERiVN. Does not subsection 3 (a) say to the affected States

and subdivisions "Since these figures apply to you, you have mani-
fested to our satisfaction that you are not worthy to exercise your
governmental powers and you have to prove certain facts in 0rder to
establish' that you are worthy, namely, that these figures do not apply
to yoil"? IAttorney General IATz~NiAcH. Yes that is right.

Senator ERVIN. It would not be suffiient under this law; would it,
for a ,State to come in, and show that in the, election of 1964 it prac-
ticed no discrimination against anyvoter, either with respect to regjS'.
tration or voting on account of race or color. That would not be suffi-
cient to exonerate him, would it?
"Attorney General.KIATBNicH. No; it would not, Senator; that is

right. '

Senator ERvINq. So you 'have a presumption as' far as 1964, is con-
cerned which they cannot rebut under this bill.

Attorney General KATZENBACH. It is not sufficient for them to show
it simply in 1964 or simply in 1960. What they have to show is that
there are no instances of this or a number of instances of this in',a prior
10-,yearperiod. '

Senator ERVIN. Do you not think that any fair system or procedure
which raises a presumption that a State or a political subdivision of a
State discriminated against people, in connection-with the: election of
1964 ought to contain a provision so that the presumption can be re-
butted by proof that there was no such discrimination in the election
of 1964?

Attorney General KATZNrICA. May I explain why I do not think
that is correct, why I do not think that is a reasonable assumptionI, ,

Senator ERVIN. I would like to havw, an explanation of that, as I
have thought about it for a long time.

Attorney. General KATZENBAOH. Let me see if I can explain it.
People attempt to register to vote. I do not know Whether you have
permanent registration in North Carolina or, not. Do youV

Senator ERVI.. Our county board of elections can order a rereg-
istration whenever they see fit, or' they an let the previous registration
stand. This depends on their discretion. ,

Attorney General IKTZENBACH.,My point on this would be that if
people attempted to register in 1955 and were turned down, attempted
to register in 1958 andw yerpturned dowiq attempted to register in 1960
and were turned down, attempted to register in 49Q2 and 'eretyrned
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down, they might not attempt to register in 1964. To show in the
year 1964 none of these people who had been turned downtime and
time and time again in attempting to register would not satisfy me.

Do I make my point, that people who have been discriminated
against in the past may not attempt in 1 year to register or vote if
they believe and have reason to believe that that would be futile? The
reason for going back on this is to show that this has not existed over
a period of time, so that people are not frightened or do not think it is
useless to go and attempt to register to vote. But it would not be
enough to show that we did not attempt to discriminate against people
in 1964.

If we discriminated hard enough against them in 1963, they might
not attempt in 1964 to register.
.Senator ERVIN. That may be true. But at the same time you do not

create a presumption on the strength of what happened 10 years be-
fore. You create a presumption on account of what happened in 1964
on election day.

Attorney General KATZENBACp. Yes, because we thought we would
take the highest figures that had ever been attained in a national elec-
tion; we thought this would give every benefit.

Senator ERVIN. You create a presumption based on conditions in
1964 and then you say they cannot rebut that presumption by showing
there is not an truth in the presumption itself. Instead they have to i
go back and show that from time almost immemorial, they have not\
sinned.

Attorney General KATZENBACH. Yes, Senator, but the 1964 check
here is simply to take the latest test to see how many people voted in
the latest election in which more people voted, a higher percentage
of people voted than in recent years, the fairest test we could devise.
But the reason they did not vote in that election may very well be the
fact that they were not permitted to register in any of the years prior
to 1964.

Senator ERvIr. So under this, even though a State may have coin-
mitted an offense in this respect, nine and a half years ago, and re-
formed the next day, and even though for nine and a half years, they
have not discriminated against anybody, have not denied anybody the
right to vote on account of race or color, yet you would deny them a
place of repentance and deny them the capacity -to- rebut a presump-
tion based solely upon what happened in 4964?

Attorney General KATZENBACH. That is tight, Senator. Any period
of time of that kind, as you realize, is necessarily an arbitrary period.
If we took 9 years, you could make your argfdment on eight'and a half
years. If we took 5 years, you could make it four and a half years.

The question is: If they ever have done this, have they really re-
formed ? If the only instances of discrimination were nine and a half
years before and they have really reformed since then, then 6 months
after the enactment of this act, 'they get out from underneath these
provisions.

Senator ERVIN. Not according to this law. -They have no legal right.
How is it that they can get out from under the pr6visions/of this bill-
in 6 months?

Attorney General KATZENBACH. Because 6 months after those in-
stances of discrimination, if, they occurred nine an4 a h4f years ago,
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they would ,be able to establish that they had not discriminated during
the previous 10 years. ' I

Senator ERvIx. That is not what it says. It says that no declara-
tory judgment shall issue under this subsection with respect to any
petitioner for a period of 10 years after the entry of a final judgment
of any court of the United States, whether entered prior to or after
the enactment of this act, determining that denials or abridgments of
the right to vote by reason of race or color have occurred in the terri-
tory of the petitioner.

This act would condemn a State or political subdivision of a State
for something it had done as much as 10 years before, and then say it
could not get in the courthouse, even in the District of Columbia, to
have that question reviewed for 10 years thereafter.

Attorney General KATZENBACH. That paragraph was not intended
to apply to judgments by this three-judge court in the District of
Columbia, Senator. I agree with you that it could possibly be read
in that way. That was not the intention. The intention was to pick
up other judgments under the existing voting laws that could be,
if necessary, clarified. I think that is what it says, but if you do
not-

Senator ERVN. Do you not agree with me that when the courts come
to construe this act, they are going to have to go by what is said in the
act and not express the intention of the drafters?
Attorney General KATZENBACH. Of course, Senator. As I said, I

think that is what it says in the act, but if it is not clear, let us perfect
it. Let us make sure that is what it says.

Senator ERvIz (reading):
No declaratory Judgment shall issue under this subsection with respect to any

petitioner for a period of ten years after the entry of a final judgment of any court
of the United States.

Now, is not the District Court of the District of Columbia a court
of the United States ?

Attorney General KATZExmBACH. Yes.
Senator ERvIN. Well, I do not see how it could be drawn any more

plainly.
Senator HART. If the Senator would yield, does there not have to

be a judgment of discrimination ?
Attorney General KATZRNBACH. Yes.
Senator HART. If the judgment was not, the 10 years does not

run.
Senator ERvIN. No other court can make a judgment-yes it can,

because you go back even if the case is tried before this act, it goes
into effect in this bill.

Attorney General KATZENBACII. Yes; that was the intention.
Senator ERvx. I shall respectfully ask Senator Hart to listen to

this:
No declaratory judgment shall issue under this subsection.-

What is this subsection? It is the very subsection that deals with
the enforcement of this act-
with respect to any petitioner-

And the word "petitioner" comes from this act-
for a period of 10 years after the entry of a final Judgment of any court of the
United States.
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Now, the court that is going to;render:;the- judgment under this
subsection is a court of the United States. I cannot figure how any-
body could have gotten -

Senator HART. If the Senator would readon, any judgment "de-
termining that denials orabridgments" have occurred.,

Senator ERVI.' But that is what the -district, court. is here for, to
iletermine :whether'denial or, abridgment his occurred. At least, theo-
retic&llyf they'are here to give aperson 0 chance to prove that he has
not done that. .

Attorney General KATZENBACH; -Senator, my reason for interpret-
ing it this way would be that you do not get that kind of a judgment
under this procedure in'a previous paragraph. The only thing you
can get under it is a declaratory judgment that you have not. You do
not get a judgment that you have. Therefore, I would not have
thought that this would have applied. But, if the point is not clear,
we ought tomake it clear, I agree with you.:

They seek a declaratory judgment that they have not; there is
evidence that they have. The court denies the declaratory judgment
that theyr have not. There is no judgment, made that they have.

Senator ERviN. The issue which is supposed to be raised is whether
you have abridged or denied: anybody's right to vote on account of
race or color? Is that not the issue that is put in the bill ?

Attorney General KATZENmACH. The issue is that they are, seeking
a declaratory judgment that they have not... The court: Would refuse
that declaratory judgment if there is evidence that theyhad. It would
not issue a judgment to the effect that, they had discriminated; there-
fore, there would be no judgment--it is a technical point.... But I think
there would be no judgment to, the effect that they hadl. It would
simply be a denial ofthe reoief sought.

Senator ERVIN. And be a denial on the ground that they had failed

Attorney General IKATZENBACH. Yes.
Senator ERv.;. This is just like a negligence c ., A plaintiff

sies :for negrligence.. The court, decides "that the' defendant was not
negligent. ":s that not an adjudication that 'there was no negligence?

~Attornpy GeneraXAZ)NBAcH, Yes., .

Senator _Rm Andwlhen the people s~y,, we have not discrimi-
nated, and the court says, you failed to. prove.that YOU have no dis-
criminated, is that not tantamount ,to a declaration that you have
discriminated'?

Attorney General KATZENBACH. Whether or not it is tantamount to
such a declaration, it is not a final judgment determining that denials
or abridgments occurred.

Senator ERVIN. Why ? It is the last court you can go to, is it not,
except an appeal to the Supreme. Court? ,If the Supreme Court affirms
it, iti s a final judgment; is it not?

Attorney General KATZDNBACH.' Yes, but-
Senator ERVq. It is about the "finalist" judgment I have ever seen,

as they cannot do anything about it foi 10 years.
Attorney General KATZE BACH.' It is a very, final judgment, Senator

but it is not a judgment determining this. Thatis al..
Senator ERVIN. So I would say that the distinction ypu draw is-

well, it is not quite as widerasjthe'distinction between Tweedlkum and
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Tweedledee. I mean no disrespect. The difference between Twee-
dledum and Tweedledee is just about as wide as that gulf which
yawned between Diomedes and Hades.

Attorney General KATZENBACm. I said it was a technical point,Senator.
Senator ERviN. It is about the most technical point I have ever

encountered.Attorney' General KATZENBancH. I am sure that that hypothetical
county would take advantage of the technicality and be out 6 months
after the enactment of the act.

Senator ' ERvxN. Let me see what they have to prove. As a poor
sinner, I am sure glad that the Lord allows more room for repentance
than this bill would allow to the election official.

Now with regard to these States and these political subdivisions of
States that have their literacy tests. First, any person acting color
of law would be an election official; would he not T

Attorney General KAt'ZENBACH. It would be, yes.
Senator ERvIN. That word "any" is a pretty broad word; is it not?

It means oneI' , i C 
.

Attorney General KATZENBACH. It means what?
Senator ERYIN. One.
Attorney General KATZENBACH.' Yes.

* Senator EMRvi. Well, my State has 2,200 election precincts in it.
It also has 600 election officials. I do not know about the other States,
but under this bill a State could not possibly get out of this artificial
box'created by subsection 8 (a) unless it can show that not a single
one of the election officials in t entire State within a period of 10
years before the bringing of the suit had discriminated against a
single person on account of race or color in denying him the right to
vote.Attorney General KATZENBACH. Senator, there are two points I
would make on that. One is that they do not have to show that unless
there is some evidence to come in before that. They do not have to cite
and establish that no. single person anywhere has ever discriminated
against any other single person. As I said earlier, really all they have
to do is come in and this is a fairly simple procedure. Until the GoV-
ernment goes forward and shows that they have reason to believe that
there is discrimination, 'and the burden of going forward with
proof-

Senator ERvIN. Excuse me. Show me anything that says the Gov-
ernment has to prove anything in its case.

Attorney General KATZENBACH. Senator, I think this law, like any
other law, takes in the normal practices that go on in court.

Senator ERViN. Oh, no, it reverses' them. That is one of my objed-
tions to it. It turns them 'around. 'It requires the State or political
subdivision: tob establish its innocence, complete innocence.

Attorney General KATZENBACH. Senator, if you were, as you were,
a distinguished jiidge and:a petitioner came-in for a declaratory judg-
ment and the petitioner came in simple with a affidavit of the Gov-
ernor-of the State, and said he knew o no instance of discrimination
by, any State official undr color of law that had the effect of denying
or abridging the right to vote withi i his State 'for a 10-year periodfi
and the Government of the United States, as the defendant in this,
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came in and offered no evidence whatsoever that there ever had been-
I just put that case to you-they came in and did it. Would you not
give them a declaratory judgment? I would.

Senator ERviN. I have never heard of but one court acting like that.
There was a justice of the peace down in my country who had just
been appointed and who had never tried a case. The constable took
these defendants over to be tried before this justice of the peace in a
criminal case. The justice of the peace said, "Are you guilty or not
guilty?"

They said, "Not guilty."
He said, "Go on home, if you are not guilty you have no business

being here."
The constable said that he ought to get some evidence first, but he

said, "No, they are not guilty."
I do not think that the district court is going to act like this, be-

cause they have to follow this law.
Attorney General KATZENBAcH. If the court follows this law, and I

have confidence that it would in that case, there is evidence which has
been put into that case which establishes that there has been no dis-
crimination for a period of 10 years. There is no evidence in that case
that indicates that there has been any discrimination. Now, how can
the judge, with evidence that there has been none, and no evidence
that there has -been, decline to issue a declaratory judgment on the
basis of the evidence before the court?

Senator ERVIN. I shall tell you why. This bill requires him to.
This bill says that you do not get to court on this proposition. Sec-
tion 3 (a) says that if the Attorney General determines that on Novem-
ber 1, 1964, any test or device as a qualification for voting existed in
a State or political subdivision of a State, and if the Director of the
Census determines that less than 50 percent of the persons of voting
age residing therein were registered on November 1 1964, or that less
than 50 percent of such persons voted in the presidential election of
November 1964, then that State is put in the situation where it has to
see the courthouse doors in its locality all nailed shut. The State has
to come all the way to the District of Columbia in order to bring a
suit. Now, I have difficulty understanding why the Department of
Justice would draw up such an unreasonable bill as this. I think
that they intended it to be more re- sonable than it is. But what the
bill says is different from your i .,rpretation of this.

The Government does not have to do anything even after States
or political subdivisions get to the District of Columbia. They have
to pass all the courthouses that are nailed shui against them and come
to the District of Columbia. Then they have to go into court and
bring this suit, and then they are the petitioners, not the defendant.
The Government is not required to prove a single thing against them.

Attorney General KATZENBACo. All that we require them to do,
Senator, is to allege it.

Senator ERvIN. Oh, no, you have to allege it and the court has to
prove it.

Attorney General KATZEIBACH They. have to allege it. That is all
they have to do. Then the courton the basis of whatever evidence it
has, makes the determination. There is no evidence to the contrary.
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I do not see how they could fail to make the determination that would
be required. I

In fact, it seems to me that just on those pleadings, there could be a
summary judgment without actually putting in any evidence, any
witnesses, or anything more.

Senator ERVIN. Well, why-
Attorney General KATZENBACH. You can ask for a summary judg-

ment on the pleading. They allege no discrimination, the United
States has no evidence of discrimination-boom, summary; judgement
for the State or for the county.

Senator ERVIN. Then why should not the Department of Justice
investigate first and not require people to journey 1,000 miles to make
an allegation such as that which this bill requires them to make-

Attorney General KATZENBACH. They do not have to journey 1,000
miles. They can draft the paper and send it up to an attorney here
in Washington and he can put it in for them.

Senator ERVIN. Well, they have to send it to the District of Co-
lumbia; otherwise they are deprived of the right of sovereignty; they
are deprived of a constitutional right.

It says here that they have to come here and they have to bring the
suit; they are the petitioner. They have to bring the suit.

Attorney General KATZ ENBACH. That is right.
Senator ERVIN. Then they have to allege that neither the rtitioner

or any person, not any single person, acting under color o law, has
engaged during the 10 years preceding the filing of the action in acts
or practices denying or abridging the right to vote for reasons of
race or color. They have to come and allege that. Is it not a fa-
miliar legal rule that what you allege, you have to prove? t

Attorney General KATZENBACH. But.there is no evidence to the con-
trary. If the Government introduces no, and says it has no evidence
to the contrary, I think you can get a summary judgment on the
pleading.,

Senator ERVIN. That is one of the bad things about this bill. The
determination is made by an Attorney General.: •

Attorney General KATZENBAOH. No, they are not contesting that,
Senator. There is no determination by the Attorney General that
they are contesting. What they are testing is the determination made
by Congress.

Senator ERviu4. No.
Attorney General KATZENBACH. I do not think-
Senator ERVIN. Yes, they are. They would be contesting the pre-

sumption raised by a determination by the Attorney General that this
State or political subdivision had a law providing for a literacy test.

Attorney General KATZENBACH. No, Senator, they cannot contest
that they have a law: They are not permitted to contest that they
have a law.

Senator ERVIN. You mean if they come up here and say they don't
have a law that the Attorney General says they have, they still could
not contest it?

Attorney General KATZENBACnI" That is right, Senator. As I said
earlier, I think the Attorney General can determine what laws they
have. I think that is a truly ministerial act. I do not see any problems
with that.
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Senator E x. But if the'Attorney General inaks that finding,
then this law hits them with all its fury.

Attorney General KATZNBAOH.B1ut look at' it, Senator, this

Senator ERvIN. Well-
Attorney General KATZENBACH. The Attorney General says they

haVe a law. 1 They do not have such a law. This act forbids them from
having stih a law. What theheckare they worried about?-

-Senator ERvN;h I would be worried about, it, because if they happen
to have less than 50 percent of their people registered'to vote, or less
than 50 percent of them voted in 1964, they would have their registrar
supplanted by examiners. Then they must come up, here to the Dis-
trict of Columbia and contest these determinations.
I Attorney General KAmN .ACM. All this law says is they do n6thhve
to --if they do have a test or device that is suspended for the period of
operation of this law, Senator. if they do not have such a test or
device, what arethey worried about?

Senator Envi. Which islOyears.
Attorney General KATZBNBACH, Which is 10 years.
Senator ERvIN.: In othor words, they cannot have their own registers.
Attorney General KATZN-BACHt. Whit you are talking about here is

an Attorneqr General who determines that- there is a test or device
when there is not one. I would think that you could make a pretty big
fuss about an Attorney General who would commit that kind of act;

Senator ERVI. I do not want to argue withyou about that because
I think you can read it. If one determination is made by an Ittorney
General that they have a, literacy test or an understanding test-

Attorney General KArZnNBACH. Yes.
'Senator ERvix. And if a second determination is made by the Bureau

of the? Census that less than 50 percent of the people of voting age are
either not registered in November 1964 'r did not vote in the presiden-
tial election of 1964, then they would be denied the right to use the liter-
acy test from then on, unless they could come up here to the court in the
District of Columbia and prove not only that they had not dis-
criminated in the election of 1964 but they had no single election offi-
cial in the county or State that had discriminated for 10 years.

Attorney General KATZENBACU. Yes, but we can certainly get rid
of the first problem very simply, Senator. I will give you alist of
those States that I believe on November 1 1964, had illiteracy tests.
You can put them out publicly and see 'whether any of those States
deny 'that they have literacy tests. They come up and say they don't
have literacy tests. If they do, it seems to m6 they have gotten, over
that hurdle because it is November- 1, 1964, and we are rid of this.
If there is going to be a fuss, this committee will know.

Senator EvxN. I am not troubled about that. I am troubled that
there is an inference drawn from the percentage of States having
literacy tests. Certainly if these determinations are made, one by
the Attorney General and one by the Bureau of Census, then this law
covers them and they can't use that literacy test,

Attorney General KATzNBAO1Ti.f That is right.
Senator EnvtI. Unless they .c~tie up here and show not only that

they practiced no discrimination- in the election' in the adminis-
tration of literacy tests, but they also have to show that no elec-
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tion official in. the State has engagediuring the 10 years preceding
the filing of the action in actualpractice in depriving anyone ofatho
right to vote for reasons of race and colox-., They don't ovn haye to
show that, that denial.has been on, the 1a is of an improper, admiin-
istration of the literacy test, now, do they I

Attorney General XATZNBACi, I think that is clear, Senator,
Senator rTyrnuGs., Mr, Chairman, could I -inject, a question here?
Senator ERVIN. I-yield for that purpose.
Senator TDi Das.-It seems to me that the question that Senator

Ervin is getting at he is concerned with the fact that under the ma-
chinery as provided for in section 3 (a), (b), and (e) here that the
presumption of the protection of the law is being extended to people,
to the individual person who has been; deprive ed of the right to vote
under three' separate civil rights laws, which laws were set up so that
when a person was deprived of the right to vote and' they went to
court, the presumption always was in favor of the-local officials hav-
ing granted that person the right to vote, and as a result, because of
the dragout arid the constant delays and stays, .these people ,have
not had the right to vote, and really the issue comes down to whether
or not the presumption here should be extended to the individual oiti#
zen for the right to vote and a slight burden placed upon the State
in a situation which history has shown would indicate time and time
again that people are being deprived of the right to vote because of
their Color, that a situation like that would require:the State to do, to
take some effort if they were to reject that presumption. 'I

But basically it is a question of whether or not the presumption is
going t act to protect the indiVidual and his right to vote or whether
or not the presumption is going to act to protect the administrators
of the voting laws of States which we see from the facts have not ad-
ministered the laws fairly.*,,

Senator ERVIN.- I appreciate the Senator-from Maryland's efforts to
explain my position but I must tell him that is not my position.,.

What I am objecting to is certain determinations raised in the pre-
sumption. You can't get away, from the' guilt that is attributed to
you by showing that the presumption doesn't exist.. on

Attorney General KATZENBACH. Well, you can get away on that,
Senator. by showing that the presumption doesn't apply. That is the
whole purpose of 3(c). I think you make- a good point, that the com-
mittee'might wish to consider, that if the difficulty is that there is one
instance of one person being denied a vote 10 years, the judgp could
come--the courtcquld come under this, could read this section in such
a way as tosay-that if that were proved, the literacy test within section
8 (a), I think the committee could consider whether or not the mean-
ing of this, or what it ought to be, might not be to show more than one
isolated instance. '

I wouldn't have any objection to showing more than one isolated
instance.' I would have objection to making that test one of shifting
all of the proof again and all of the thousands of man-hours I think
we go into to make a showing similar to whatwe now have to show in
every voting county. If there N as-if you wanted to exempt the one
or two or three isolated instances of one person and to make the evk-
dence have to establish that it was not an isolated instance with respect
to one person, I would have no objection.,
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Senator I-HusKA. If the Senator would yield, if you would carry
that through, then, in line 9,on page 3, you would strike the word
"Act" and say "Any pattern or practice."-

I Attorney General KATZENBACH. I don't want the pattern or prac-
tice-

Senator HRUSKA. You want it your way but not the other way.
Attorney General KATZM BACH. I think this goes far. The pattern

or practice requires a tremendous amount of evidence in that respect.
I would say t at after you have made all the presumptions that you
have made in 3(a) that if you show that the right had been denied to
substantial numbers of people, that would be sufficient.

Senator HRUSKA. That would require amendment, however, to the
present language, wouldn't it?

Attorney General KATZENBACH. I think that it might, Senator,
because--well, I think that a court here would make the finding even
if there was-if there was one isolated instance of one registrar acting
out of line against a Negro whom he didn't happen personally to like
and that was the one instance in 10 years, and that I would think a
court might say under that, that is not enough to throw the State or
county within this test.

Senator HRUSKA. In which event he would be saying ths law doesn't
mean what it says and the law says any act. That is What. it says and
he would be then saying, the law doesn't say really what it says. The
law is what I will say it says. Isn't that the upshot of that kind of
situation?

Attorney General KATZENBACH. I wouldn't-
Senator -RUSKA. I don't want to be literalistic about it, but isn't

that about it? And if you are going to give him an'inch, why not 12 or
36 inches?

Attorney General KAI'IZENBACH. About two, I think, Senator.
Senator ERvIN. I spent some time trying to discharge the functions

of a judge and I don't know any way a Judge can enforce a statute
unless he enforces the statute as it is written. I don't know any way
that anyone can secure justice in court if he has to depend upon notions
that may in the judge's head rather than what is written in the law-
books.

Attorney General KATZENBACOI. I certainly agree with that, Sena-
tor, but may I say I do not believe this Congress or any Congress since
1789 has ever enacted a law which was so clear that no factual situa-
tion under it could create any difficulty for a judge.

Senator ERVIN. No; I agree with you on 6at, but Congress has
rarely been called upon to enact a law which bears on its face the
marks of having been written in such haste as this one.

Attorney General KATZENBACH. Senator, I-may I say a word for
the draftsmanship of this bill?

Senator ERvIN. Absolutely.
Attorney General KATZENBACH. It wasn't written in all that haste.

There were a lot of revisions that were made, as I think is true of almost
every law that is enacted, that'there are changes made in committee,
changes made up to the last minute. Just because changes are made,
Lust before the bill is reported, you don't say that the bill was drafted in
haste.

Senator ERVIN. No.
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Attorney General KATZENBACH. We had been working on a bill
alwng these general lines since the middle of November to draft this.
We have the benefit, as you know, as a number of very skilled, able
attorneys who are also Members of Congress on both sides of the aisle
and they considered this for many long hours, and I don't think that
any of the people who participated in this believed at Any time that it
might not be capable of being improved by a distinguished jurist such
as yourself.

There might not be things in it, there may be things thut ought to
be changed after the full hearing, that there may be ways in which the
bill can be strengthened, made moreeffective, and there maybe things
in the bill which ought to be stated more clearly. But this is not be-
cause it was drafted in haste or carelessly or negligently or anything
else. It simply isn't true, Senator.

Senator Eviw. I am of the opinion that sometimes the old adage
that too many cooks spoil the broth applies to drafting a piece of legis-
lation. I don't get any comfort from that.

Attorney General KATZENBACH. I certainly wouldn't want to admit
that too many cooks spoil the broth applies to drafting a piece of legis-

Senator ERvaw. But you have admitted that it might be well in two
or three respects to change this bill so as to make its meaning clear,
haven't you

Attorney General KATZENBACH. Yes.
Senator HART. I would like ic specific answer on that. I recall only

two such suggestions and I wonder if my notes reflect-
Senator ERvix. I said several. Two would be several.
Senator HART. Let's get specifically what has been agreed thus far.
Attorney General KATZENBAOH. I said a definition, if there was con-

fusion on political subdivisions, a definition of that might be there.
With respect to the other point that Senator Ervin raised about
whether or not this judgmeht was a judgment under the act, I thought
it was clear as it was drafted. I thought the intent was clearly ex-
pressed here. I thought it was adequate, but the Senator I think did
not on that point. I said on this point that I thought that the com-
mittee might consider whether or not the way it is drafted there with
the possibility of one isolated instance, whether that would be suf-
ficient in the judgment of the committee or whether they would want
to set up more than making an exception, say, unless such instance is
an isolated one or something of that kind, to take care of that possi-
bility, I think that is all that-

Senator ERviN. That is all. Those three are all.
Attorney General KATZENBACT. We have gotten two.
Senator ERvIN. Those three, and two sentences on page 2. Political

subdivisions, isolated instances, and about the 10 years of what the
court-any court in the United States-

Attorney General KATZENi3ACIx. Senator, on thi, last point, making
it--on line 6 we refere to the allegation denying acts or practices deny-
ing the -abridging the right to vote, and you could write the bill by
saying if the court determines that either the petitioner nor any per-
son acting under color of law' has engaged during such period in acts
or practices denied.

Senator ERvIN. And wouldn't it be well as long as it deals with the
language to let it say that in the first subsection--so the law pertains
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only to such Stateor subdivision? Wouldn't tisb abetter,than leav-ingAthe language where itcould c ve the whole United States?
Attorney GenerdA KrATZiszNAcH. ! don't see how a, registrar, in the

State of Sputh Crolina or NorthCarolina--,
Senator ERVIN4 I don't either.:_ Attorney General KATuZNBACH (contiuiig). Could ct under color

of law todeny somebody in Mississippi. He could only act under color
of law'in the State or county where he has the law to act under.

Senator ERvIN. That is the reason I wondered why you didn't saythat.

Attorney General KCATzENBAOH. Because it says, Senar7-
Senator EavIN. No i;it says--
Attorney General (ATZENBACH. I mean how can he act-if he can't

act under color of law in any place except where he is, why do we have
to say within that place I .

'Senator ERviw., A registrar in South Carolina can act under color
of law in South Carolina. This says they have to allege that during
the 10 years preceding the final action, no person-no person nor any
person acting under color of law has engaged in the act or practice
of denying or abridging 'the right to vote for reasons of race or color.
I' think it is implied that the person be in the State or theidistrict
affected, but it doesn't say that. It does show that not any person-,-

Senator JoHNsTON. I am going to turn over the gavel lhere to my
good friend who is, asking the questions, Senator Ervin. I think he
will preside in a manner that will be suitable for the whole committee
and IFthink he will be pleasing to the Attorney General.

We will meet tomorrow again at 10:30. I understand that the chair-
man will be there.'

Thank you. I am going to ask you to take the chair.
Senator ERvIN (now presiding). They can't rebut this presumption

by showing that there were no discriminations in the administration
of the literacy test, can they?

Attorney General KATZENBACH. With respect to voting; yes.
Senator ERviw. Now, let's go to section 4 (a). In addition to abolish-

ing the right of States, io have literacy tests for a 10-year period, this
bill wou! provide that if 20 people say that they are denied' the right
to vote -ipder color of law by reason 9 race or color and the Attorney
General' believes that complaint to be meritorious, then he can call
on the Civil Service Commission'to apint examiners. p sb

Attorney General KATZNB.AOH. n th6se States or political sub'
divisions as to which determinations have been made under section
3(a). This doesn't-this implements, give additional enforcement
provisions with respect only to those areas that are within section

Senator Evi. Nov, this provision-wouldn't come into effect under
subsection A section 3 (%), unless those two determinations were made.

Attorney general KAVZENBAOI. That is correct.
Senator ERvIN. Now, both of these determinations relate to the

past, don't they?
Attorney General X&Tzi BAqt. Yes; they do.
Senator ERviN. In other words, they refer to a pat event'which even

the recording angel can't wipe out.
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,, AttorneyGeneral KA&zumct. That is right, sir.
,Senatodr ERvIN. Yes Don't you agree withme that the Cnstitutioh

doesn't empower tho Congress to exercise judicial functions? - --,
1,"Attorney General K Lascs;oThe judicial function is vestedin
the judiiary; yes. -

SenatorEVwI., And donut you agreelwith me that Congresscavnot
Pas an-expost facto law?

AAttorney General KATzBA0JcH. Yes, Senator.
I Senator Etvvw. And-don'tyou agree withme that clause 3 ofse.ction
9 of article I of the- Constitution prohibits Congress from passing(
bill of attainder f

Attorney General KAEKzBAOH. Yes, it does, Senator.
Senator ERVIN. Well, now, going back to this question of judicial

power, don't you agree that any determination which settles a question
of fact or law, and which determines the rights of particular parties ,16
judicial function,?

Attorney General KATZENna-H. No, sir, Senator.
Senator ERvIN. You don't.

+:Attorney General KA zNmACxi. -Senator, in 1964, in the 1964 Act
which I think would be comparable to this, Congress made a judgment
that the discrimination in places -of public accommodation serving
food that had traveled interstate commerce would be a burden, upon
interstate commerce. - It made that judgment. ,,That would, be- a: bur
den.- Yo expresed, I believe; some doubts about that at~the time'

Senator ERVIN. Yes, and I-
Attorney General KA-ziwxai. 'The; Supreme Court ,upheld- that

nine'to nothing and said that such a judgment could be passed by Conj
gress, and it also went further than that and said it didn't even need
an explicit fifiding so long as that was clearly the basis for the law and
that they would not question in that decision--in that decision they
said they would not question any judgment made by Congress so long
as it wasa reasonable, rational judgment, and I think this--the provi
sions of 'section 8(a) here and the judgment that said discrimination
in places of public accommodation- was a burden on interState -com.
merco are very similar kinds of judgments.,

Believe the'Court would treat them in the same way and I bellvv
thnt'the' other bill was cofnsitutional and I believe this is. '

Senitor ERvXi. Well, of course, We have a very peculiai interpketa
tion of the interstate commerce clause. Th6e interstate comnnqr
clause sys 'Congressocan, regulate interstate' coimnerce' Interstitecommercei' is a' movement of PeOple, s, or tonicatlons f0rkl
one State to another,. and, f 'ourse, i that cas they do hold that a
person that eats a meal within the borders of a State is in 'interstAito
commerce, or at 'least subject to the regulations on interstate com-
merce. But I have tb to dee that the Congress has the powe&to
keglAte interstate domerie, fronii the begetting of .hildren to, th
erection 6f gravestones at the graves of deceased people.

I share, Woodrow Wilson's opinion, and that as expressed by Clie
4ustice*flughes, that Congress and the Federal 'system of g4*ein-,ment -' , . ./ P . . ,

Attorney General KATZ NBACH. It is a living Constitution, Senator
SetitotERVI, That art isdead: I amn trying to see i" there ois

p457 le --t. 1---- : ~ . "4 .
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Attorney General Ki.zrsAcd. , thought '-'this I.was, qcmparable,
Siakrj,-becadse :. 'imilan -kind- .of1 actual' finding .and: similar

r'$enator; Rtv1[N.At &ist:I woiidred-whby you'didn't modelthis, bill
on the interstate commerce clause since it covered anything from b&
goAting. of .children. throngh-,tha reaction. of , kav~stones, to -mark the
graves of the dead. AndI wondered why. you (didn't put. in; a, pro-
vision here in regulatingeleCtions if, thew voting machine tr the-paper
on whiCh the -balets ,wereiprinted had ever, moved in interstate com-
inmree.,At first.i1~puzzlmd nbwhy it ,*Wtldn't come under the fiter
state commerce laws.

Attorney Genetal K -zJ 4 uiAcif. Thereason.was that Congress has
sh;,btoad power under section 2 of the 1th amendment:.
w$enato Euv., Well,,no. I think:thexeason you didn't bother with
his onthe interstate commerce clause is because you found that under

this clause it would be very difficult to limit application Of :the court
decisions. The biltwould n6t orily.apply to States south of the.Ohio
River and east of the Mississippi. - , - -

Nov;,. I Would, just like to,- read this into, the record and let you
agree (r disagree with it; 11 Ainerican Jurisprudence, "Constitutional

a,,' section 202, page 90.4,reads: ,
O,-th4ias bei said that where thehiquiry to be made Involves questions of law
a;w~bli as fact, where the defense of legal right and where the decision may result
In terniiiating or destroying that right, the power to be exercised and th6 duties
to be'dlscharged are essentially ,judicial.

0.N ow -in making this determination, particularly that of the Bureau
o. the census, that says that anybody, any State or political subdivision
where less;jthan 50, percent of :the people of yoting age voted in
Noyember'1964, isn'Wt that a determination of facton which the rights

.Attorney General KATZENBAOH. Yes. It is the creation of a general
standard like so much legislation to be applied in' this instance.. It
is not a-i don't know what exactly-I don t know exactly where: that
appqars in the American jurisprudence. , You did giveme the page but
I am not 'familiar_ with all of American jurisprudence, Senator, but I
thought-that the thrust of what they were saying there, was determina-
tions as to a particula4pcase, which involved facts and deteirminations
of f.ct and -law, was normallyshat Was thoughtof as4a judiciallfua-
tim and nobody would quarrel withthat. - , , :
;Seator ERVLN.. Well, I didn't think so, -ere is another thing I

don't think ayoneg would quarrel with.,- I will, read now from 11
American Jurisprudence, 'Constitutional, LAw,'l section 204, at the
tOp of page 907: , -

- " Broadly speakngi a, Judicial Inquiry Investiates,: de ldaresr and' enfdrces
liabilities as they stand on present br pagt facts,. and the lawi supposed already
to-exitt. Legislation, on the other hand, looks to the future and changes existing
condition by 'making a new rule to be applied thereaftr to, o
those subJegts to Its power. plied heat o 'o . o .. p "

Th~it completes th statement. -' -. - :' ,
N'ow, this' base, this leg islatiqn looks to the past, d t',....

belio. you admit it. . . -

* Attorney 'General, XAiZENBACrA Senotor, this 16gislatign looI1s to
thi'present and' an urgent p-resentin order to deal with'the,,ituatiR4
that exists, has existed in the past.. The situation has' WWsted.l i is
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an attemp of this .legislation -th4rattempt.,of this legislation is t cure
that for the future., . , - ,
.:I Senator ERwN. But this legislation can't go into effect except br
virtue of a past event,-which cantb6 wiped-,out or-obviated, isn't thq
true? I

Attorney General, KATzImNcOm"H It can be'wiped out, Senator, after
'they have stoppeddiscriminating for 10 years., 0."

Senator EAvI. After 10 years In the absence ofthis legislation, a
State would have a right to haiv a nondiscrimtinatory ' literacy: test,
wouldn't it?

Attorney, General. KAT NBACH. Yes, all literal tests are nondis-
criminatory as they are written. The difculty is in their admin-
istration, Senator.

-Senator ERwN. Nevertheless, this would wipe -out the literary test
'even though the literacy tst, ini words was absolutely nondiscrimina-
.1tory, and.-was.4applied alike ~4pi*Ae6 of Cal raceoo,11Aulnt I?

Attorri6y General iCATzENaAqH. Ites; it would.
Senaitr EnviN., And' it would do thaton fhe basis ,f an event which

occurredbeforeNovember-1964 .
Attorney General K TzE'na&Ei. Nes,it would, Sen4t6r.
Senator ERviN. NdW, I mIIntiin that this violates ciaus6 k 00io

1'; f article of the Constitutiii' vhkh say - ' * "Attorney. General K1(XAr H, Senaor, may"' I:intoqut thelast
time I testified here you were talking about the iinigrati i bill.

Senator ERVIN.' Yes.*
Attorney General KATZE2iNBOH.' And yu recall- the 1924 iinmi'-

tion law based ifs quotas on existing populationi within the Uit6d
States.

Seiiator ERviN. Yes.'
Attorney GeneralXAr/,EXDApu. 'Those arepist event .
Senator EI.vIN. No~ but that law looked rather 'to the future:: •
Attorney General kATZENB4.CH. So does this. - This is" g4ing to

make a tremendous difference iithe future, Senator."
!Senator EnwIN. That law didn't deprive ,any) ody of any, future

-right based on a past event. oy ay t
Attorney General KiTiNBAOH. Xes'

•:Senator ERvix' NO. 'No. It laid down a rule to goveri the fUtirl
Attorney General CATrNBAcOH. And restricted people fronifcoming

ito the' country and aid dowi cuQtas based on popilationcstagtistic

which werePreexisting.,
Senator Envx.' Mr. Attorney' General I suggest there is an aWful

difference. I don't use that word "aw Vil" inthe 1lictionary sense.
I meari a Wide diflereniCbetwen a law which merely puts in a privi-
1eg-e-which was aever a right:-of coming int this country as.an iri-
migtahnt, and a law which 'deprived' States of their consti tionid
pbw ers on the basis of a; paistlevent.Attorney General KAfzJxNluAC. This is'ai: attempt also, Senator to
take away aprivilez of discriminating which was nqeio & right. ;

Senator ERvi,. But it doe soby taking aWagy a conhtutional'p'ower
t prescribe a literacy test. Now, this clause 3of setion Iof a iticlej
say s:

No bill of attainde'r or ex post factor law Shalbe passed.

I know you aie f anuiarwith the e 'f Vo t Qvh,1 v. t &2M _ of
Misouri. That is th e as'in Which theState ol' Missouri'adopted a
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constitution that said a man couldn't practice a profession, even, that
of being a minister of the Gospel, calling sinners to repentance, unless
he would take an oath ,that at no time in the past had he adhered or
gi#en aid or comfort to those who had engaged in acts of hostility
against the United States. And the Supreme Court held in (Yum,
mingiv. the State of Mi.M8W in which is reported 71 U.S. 277, that
provision was unconstitutional, violating clause 3 of section 9 of
article I, both an an ex post facto law and also as a bill of attainder.

Attorney General K-A=ZENAOH. Yes.
Senator Enwm. And it said this:
Under the form of creating a qualification or attaching a condition-
This is a headnote; very clear-

the States cannot, in effect, -Infilct a punishment for a pa-t act which was not
,punishable at. the time It was committed. Deprivation or suspension of any
civil rights for past conduct or punishment for such conduct; a bill of attainder
Is a legislative act which' inflicts punishment without a judicial trial.

Now, under this bill,- under section 3 clause of subsection 8, the
States could' be deprived of the power to exercise their constitutional
authority to prescribe literacy tests on the basis of past events which
occurred in 1964 Which they couldn't possibly escape.
'*Attorney General XATZENBACR. Senator, as the headnote in that
case said, assuming that that provision is applicable to States and
political ,subdivisions, there is no -punishment involved in this, and
secondly, the conduct in this case we are seeking to get rid of is not
conduct that was legal at the time it was committed. Conduct thatwegare trying to get rid of in this instance, wasconduct which was in
violation of the Constitution (if the United States. That has been on
the books for 95 years and we didn't say any at in the past 95 years.
We just say act in the past 10 years. You had 85 years to et rid of it.
And, those-thJat is quite a distinction between this and that case it
seems to me, because you get out frbm under the application of this
formula, you show. that there hasn't been this discrimination in vot-
,ng. . You haven'tbeen' denying and abridging. And in this instance
the denial and abidgment as is described in these terms is in the
same words as the 15th amendment. That was not conduct which was
permissible at the time that it occurred. It is conduct that hasn't
bsen permissible, for 95 years.
-, Senator EnvN..Well, don't you agree. with me that in construing

the Constitution it is the duty ofa courSto give these provisions o
the. Cqnstitutign a meaning rather than. using one provision of the
Constitution to destroy others f

Attorney, General T Z"NAcH. Yes,, of course. Of course. You
have given a Meaning. There is nothingin this law that is destroying
that right of $tqtes that haven't abused that right. How can you
take the position thai because States "an give the qualifications, they
pan use that provision to viol te the 15th amendment? You don't
take thatposition.. ,

Now, 1~ say.if they. hare beeiv doing this, and here ais criteria for
pettin 'ipandif thWy can show'they haven't, they are out, but if
they have been doing this, effective enforcement 'of the i5th amend-i
ment has to suspend th# -J $ight for a limited .eod of time in order
to cure that situation, a 0tCongress says, if we are going to, ever
eftbfo the 15tl, aiehdn it - ve havtie/t Hl in; Other way more



VOTING RICUM

moderate ways to do it. It has been on the books for,95 ,f_ T:or
the last 8 years there has been a law that attepts to implement, i,
That law has been amended 6nce. It has been amended' twice, and
finally Congress says, and I think Congress should say, the only *ay,
of enftorcing the 15th amendment the.only practicable way is to'get
rid of this possibility and to get people voting in accordance with
their rights and'to get rid of discriminatory useof literacy tes
which has been the big problem that we fae.

I don't take the view, Senator, that this, bill is going to get rid of
every single bit of racial discrimination in votifig in every single
State of the country. If I could draft a bill that would do that, I
would draft it. But it is going to get rid of the problem in those areas
which have been discriminating and discriminating and discriminat-
ing and have been doing it for a long period of time.

Senator ERvnT. It is designed to deprive certain. State' of their
constitutional power, wider section 2 of article I of the original Con-
stitution and under the i7th amendment, to prescribe the qualifications
for voting insofar is they relate to the power t& prescribe a lteracy
test or an understanding test.

Attorney General KTZEnBACH. Because that right has been used
in an unconstitutional fashion to deny and abridge the rights .
Negroes to vote. ' - I I

Senator ERVI. It undertakes to'do that by declaration &f Congremss
to the effect that certain past events constitute a proof that certain
States or counties 'in States have violated 'the 15th amendment

Attorney General KATZENBACH. Which is rebuttable. f -  .
Senator ERvix. Which is rebuttable by something which can't be

proved-which' cannot be rebutted by proving the untruth' of the
presumption. 11...I,'

Attorney General KAiB-zBcA . If you mean by proving ,the un:
truth of census figures, that is-correct. fBut.ybu can g&-

Senator Ezvnf. Yes.
Attorney General KATzENACH. Why would we want lithition

about the census figures ? Don't we want litigation abOut Whetier or
not they have discriminated Isn't thiat the heart 'of 'the matter?
Isn't thatrelatedto the 15th amendment?

Senator Envr. Thatis not what I am objecting t*o: I" ambjectI
to an act of Congress which passes a judgient'ofc unemnation UPOn
States and their subdivisions on the basris of condiit' which occurre
in 1964.

In other Words, I think that the power to condmp.p4'rtiulrti Stae*or subdivisions of States is a jdic ial powIer whi cah 'only be exei'-
cised in 4 court proceeding. That is my 6hMjei"ton t thigh, bill,

Now, in the (Iummhg8 case, the Court said that a, bill of. atainderi
is a legislative act which affixed punishment without - 3 ]dicia c tria
This leislati6j inflicts punishment for a past event*ithhbt a Judlcfia
trial ipon these 6 States -and upon 84 6oulnties: in *' Stift. 'It de-prives a State or political subdivsion' of Ptie rghtlof ,trol andh th
right to use a literacy test unless it'Can come in. ind prff that it not
only is not guilty of discrimination in 1064, but It has to'P'o6V'there
was none ever in the past 10 years And this case also says at " 2

Then=*ill- ,,
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• 'That is, bflS of tta~inder'-,. ,. . . . : -. .' .....- ,

*iay infle -punishuent absolutely or -ma# inflict,t' conditionally.,
d gi ven the most lenient inteipreio, iis,bilf condemns th;

Sates according' t "the interpretatidii you pla on it youislf, at
est initiajly, b ause they. lose. thep6wer.'to". a miijsr a- lieray

-st unlessithey ca4 come in and.show thattheY'have beep lilypure.
:Attorney General KATZENiiACH That.is right,: ,,
Senator 9vRnyii this field for the. past -10' years.
SAtitor~ney .. n~r~l KTZENBACI. Pr think that's proper, Senator.
Senator,' I know you do.,. Operwis6 I do not think you

ould-... . ,,Attorney Q.eneral, KCAT ENBAC€ . Thank you. ""
Senator ItFhvi (conthiuing):3e here, But t) people thoughtit

was very proper in Missouri-when-they wrote ii to the Copstitution
th a- mani culd not even call repentant sinners t6 the promises 0f the
Gospel unless, he was. able. to. tike an oath that, he had never idhered
or given aid to anybody that"mianifested-hostilittod the, united States.
They thoiight that was quife proper'.

.Attorney General KATZBNBACH. Well 1 wo#Jdnt. t think that that
aWoul Iav run afoul if.they talked ,abutprioI, al condut.,

I thifikphe ipoirft ofthafwas th'at" rio-'""dhdict'h'adn't been made"
unlawful, hadn't been forbidden by law, and now, they were past con-
d uctu unlawful.
ow are, not doing that here, Sriatr. That, past conduct has

been una ihifl for,95 years.
,:, Senator, E Rvx. What you are doing there is letting an, unlawful
act bjra*p fasted by the fact that less. than 50 percent of the people
6f voting age-vote.

SAttorney General KATZZiB4H. With an opport nitto show that

that isn't or, reasons oq diScr iinintion.
Senator ERViT'. A'8taL6 has no control ovewho is. going to vote.

I do not know, that thing thgit purports that theivoting laws of the
United St-ae--, "..

Attorn4,General K Awzji mcH. _Senator. ther have been disor~mi-
iating. They come into courtand they are out from jnder this act
and the .est oA discrimination is'if 'they haven't violated-,the people
acting. under . olor, oflaW Stao~ anfd 1Io1. officias-haveni't violate11d
the, 15th amendment, they, are not covered by this act.

Senator ERVIN. They are covered by thig'Presumption, even though
the presumption is not true..- If they violated the law, in one instance
during the paft 10 years, long before.1964, they cannot get out from
under it, .and once they are under it% they cannot get out .or 1Q years,
even thougl'tiey bring forth fruits in the performance of repentance,
in the words of the scripture.
' At tourney General Krzi ,rn cn Senator, I think t.at'.vhere there

has been piior misconduct and that has been Shown, I don't see any dif-
ficulty to saying you have to serve a little period of penance here,.

Senator' ERvn. iWellalso I call attention- '
:Attomey General KATZENBACH . will tell'you, if some of the States
repealed theirliteracy tests tomorrow I wouldn't believe it was doie
in order 'to stop discriminating. i tiink it 'would'be.done because
they had a new device. I iwi not referring to your State. ' -:i
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, S6Aihtor ERivn. I hope not b~ause the Supreine'Court of the United
States, in:,aunanimousi opinion in 1959 upheld' 'the State, my Stttte
literacy' lalw. :

Attorney General KATZENBACH. YeS. TheCourt in that case, Sen-
06r; also made either careful note of the fact that if literacy' tsts

were in violatin-Lused in. violation of the 15th amendment -- it might
b& qtiito a different proposition.

Senator ERIN. I will agree -with that.. ldo fiot--but it has to- e
shown by proof in the court' case. - , , , -. I

Attorney General KATZENBAOH. Or by legislative determination
with an opportunity to come out-from under it, either one is appro-
priate. 'One works and the other hasn't.

Senator ERIN. In C01mmings v. Th S/ate of Missouri, the court
defined afiex post, facto law- as one which'imposes a, punishment for an
act which was not'punishable atthe' tine of commitment or imposes
additional punishment to that prescribed or changes tihe rule'of evi-dence by which less or different testimony is sufficnt to convict than
was then required. .

NoW, a State or political subdivison' f a State was not subjected tothe punishment of being deprived of their.power to prescribe and
administer literary tests.b . the faet'that less than 50 percent of, their
people of voting age failed to vote in the presidential e etion of 1964,
is not that so'? . ' .. i

Attorney General KATZENBkCH. No, but this' not a punishment,
Senator. -,This is not a punishment....

SenatorEnkn. It is, a.punishment.
Attorney 'General KATZ ENBACH. It 1S an effort to implement the 15th

hmendinent. '' .
Senator ERVIN. Well, is it not a punishment to a.man to deprive

him of a right? " Isn't' if: a' punishment for -an act of .'Congress to
deprive a man of a right?

Attorney General KATuNBAcH. In the Cummings case I aqree
with what the'Court dido yes, Senator.,

'Senator ERVIN, You wili certainly' agree with me. on the proposi.
.tion that a State did not lose 'its power, to prescribe and adinister
.a literacy test in November -1964' by the mere fact' that less than 50
percent of the people residing within the State of votif g age sailed
tAttorney General KATZENBACH. Nor does it under this jaw'because

.they can establish here that they have not been in violation bf the
15th amendment. If the* so bestalish, they are not governed by thesejorovisons._ ." . .... , , .
- Senator eERVIr, .Well, they' ae certainlygoyerned by theseprovi-

sions, unless they ean. carry that tremendous burden of prb0f 4tuf
qpon them. . .. .de. ' p6 u
"Attrney General KATi.EBA61. There isn't' a word here, not one

word in the statute aboutburden of proof.*
Senator ERVIN. It implies that you have got to' establish that to

•,cry'the burden of establishing what you have to allee 'Old law'
'put t you had to have both allegator and probater, did you nbt? You

'are, too'good a lawyer to dispute that'. Attorney General KATZENBACH. We have been'over, that once, Sen-
alQr, as to what thatmeans.. I don't think I could really say anything
' atVerent than what I said before. ' ' '
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I SenatorEnvir. Back in November 1964 the laws of evidence did not
allow you to prove violation of the 15th amendment by showing_ that
less than 50 percent of the people of voting age in a certain State,
certain subdivision failed to vote.

Attorney General KATZEmNACH. No; Congress did enact that kind
of provision, had not enacted that kid of a provision then.

Senator EnviN. On this point on the question of the bill of attain-
der, I am going to cite Urnted qtate8 v. Eonett, in which the Supreme
Court said that a bill of attainder-and this was reported in 328 U.S.
at page 303:'

A bill of attainder is a legislative act which inflicts punishment without a
Judicial trial. I

Attorney General KATzmBACH. Yes. I remember the case.
Senator ERvIN. That was the case in which the Congress passed an

amended statute so as to provide that no part of an appropriation
could be used to pay the salaries of certain people--

Attorney Generalr KATzENBACH. Yes.
Senator ERvIN (continuing). Who allegedly were charged with sub-

versive activities.
Attorney General KATZENBACH. Yes, sir.
Senator ERVIN. In other words, Congress gave as a reason for deny-

ing the use of this appropriation to pay the salaries its finding that
these men were guilty of subversive activities or alleged subversive
activities.

Attorney General KATZENBACH. I don't recall any provision in that
tbat allowed any people that came within it to come in and establish
that they had-I ion t remember the law, Maybe that was in there,
Senator. I don't think it was.

Senator E mvn. I read from pages 316 to 317. The section of the law
which did that was section 304.

Section 804 thus clearly accomplished the punishment of named Individuals
withotit a judicial trial. The fact that the punishment was effected through an
instrumentality of an act specifically cutting off the pay of certain named indi-
viduals found guilty of disloyalty makes It no less stalwart or effective than it
would have been done by an act which designated the conduct of discrimination.
No one once claimed that Congress would have passed a valid law stating that
after investigation it had found Lovett, Dodge, and Watson guilty of the crime of
engaging in subveiaive activities, defined that term for the first time and sen-
tenced them to perpetual exclusion from any Government employment.

Section 304, while it does not use that language, accomplishes that
result. The effect was to inflict punishment without the safeguardsof judicial trial and determination by no previous law or fixed rule.
The Constitution declared that this cannot be done either by a State
or by the Unifed States. Those who wrote our Constitution well knew
the danger inherent in special legislative acts which take away the life,
liberty, or property of particular named persons because the legisla-
ture thinks them guilty of conduct which deserves punishment. -

Skipping over to page 318 when our Constitution and Bill of Rights
were written, our ancestors had ample reason to know that legislritive
trials and punishments are too Oangerous to exist in thn Nation of
free men they envisaged, and so they proscribed the bill of att.inder.

Despite my respect for your opinion, I think this bill constitutes
a bill of attainder as it deprives the States certain States and
certain counties of certain States which are delnd in terms by the
act itself, and election officials in those States, and counties, of certain
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powers vested intheStates and political subdivisionsof the States .It
oes this without a judicial tria, and furthermore,,it does this onthe

basis of a fact completed in the past. It does it on the 6videncewhich
would not have been sufficient at the time if the act was accoplished
inthe past. 3J.

I will not lkbor that pointanY, more.
'Attorney General KATZrNIIACH., I shouldn't let'my silence indicate

that I agree With you, Senator; I do not.
Senitor EAvIN. I certainly would not infer that from your silence!
Attorney General KATZENBACH. Thank you, Senator.
Senator ERvIn. Even if I found your silence were recorded b the

Bureau oftheCensus.,,
Under section 4(a) if these 20 people filed this complaint with, the

Attorney G general an the Attorney General believes such ,complaint
to bemeritorious, he can cause the Civil Service Commissioners to app
point these examiners, can henotI ,

Attorney General KATZENBACH. Yes.
Senator ERVIN. The Attorney General has to believe this but he

does npt have to have any reasonable grounds, does he.
1Attorney General KATZENBACH, No, Senator; in fact, paragraph:g
of that is even broader.

Senitor ERvN.: Yes; that is what I thought. I was coming to that.
Attorney General KATZEBACH. I thought you were, Senator. - .
Senator ERVI. Yes. It is dangerous to let the rights and the

powers of the States or political subdivisions depend upon a belief in
an Attorney General's head, is it not?

Attorney General KATZENBACH. Yes, Senator, but what is happet.-
ing here is a very simple thing, really. It is the" appointment of 6x-
aminers because there was something no Attorney General, it seems 'to
me, would want to do. He is doing that because the State registrars
for some reason or another are not performing their duties under the
law. So that all that happens within the State is that people who
ought to be registered are registered within the State and that is all
this act sets up.

There is no punishment to the State. There is no deprival of any
rights on'the part of the State. This is merely Just an additional
burden to the Federal Government, really, but it 's a method of in-
suring that this happens.

The point, Senator, that I tried to make throughout my testimony
is really that the alternatives have been tried. If you want to say this
judgment of the Attorney General has to go to trial, and has to be tried,
then it is going to be tried, and there is going to be evidence; there are
going to be delays; there are going to be appeals, and all for *what?
So that people can vote in another election.

Senator ERVIN. UP to this point, this bill has looked to the past.
Attorney General KATZENBACH. Yes.
Senator ERVIN. Its provisions have been predicated entirely upon

what happened in the past. Now for the first time this bill looks to
the future and it vests m one man, the occupant of one office; namely
that of the Attorney General, the power to deprive States or political
subdivisions of States of the right to name their own election officials
in effect.

05.
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. ;Attorney'-Geheral Kk* FmmCu' Nol they can name their own elee.
tion; officials :and those election ;officials can be operating.: No; we
don't deprive them of that at.all.w>'eniator]ERvIN. It provides

Attorney General KATzENBACH. Just helps them with it.
Senator ERVIN. Once there is a complaint signed by 20 people, given

the ,right for certain charges, it empowers 1 man on the basis of his
belief, which is not required to be. based on anything-the power to
take and appoint'.peolle;to supersede in part the powers of State and
local election officials; does it not,

Attorney General KATZENBACH. I wouldn't use the word "super-
sede,"' Senator. Perform those functions of registration, yes.

I Senator ERvIrN. I said supersede in part.
:Attorney, ;General: KATzEnBAGcU. Parallel the action that 'they are

taking.
Senator ERVIN. Put it another way. To reverse them.
Attorney General KATZEN-3ACH. To reverse them?

, ::Sen~.torn~Evi. To reverse their action.
Attorney General KATmNBACH., If it could result--it could result

in the reversal of their action if they' denied 20 people' and, on 'that
basis, a Federal examiner was appointed. If a Federal examiner,
examining those 20 persons, found that those Same 20 persons did pos-
sess necessary. qualifications to be registered, it would result in 'a re-
versdl. But, of course, if he found out at that point that the registrar,
thd State registrar, had been absolutely right with respect to those 20
persons, they wouldn't be registered. It doesn't necessarily reverse
them.'

Senator ERviN. But those 20 people do not have to prove the truth
of the charge at all. There is no provision for this whatever.

Attorney General KATZENBACH.' That is right.
Senator ERVIw. No provision to seeing whether that charge is

correct.
Attorney General KATZENBACH. A little bit. The Attorney Gen-

eral-
Senator ERViN. Almost none.'
Attorney General KATZENBACH. The Attorney General has to be-

lieve they are meritorious.
Senator ERwIN. The Attorney General has to have a belief in his

mind but he does not have to have any reason for that belief in addition
to an unsupported and unproved allegation of these 20 people.' Attorney General KATZENBACH. I don't know what your experience
with Attorneys General has been. Mine hasbeen that they do want
some facts on that and I would suppose they would find them.

Senator EnviN. This does not apply to you, but years ago they used
to have a Postmaster General who used to be the chief political adviser
to the administration, which was all right because his duties were
rather neutral in nature. About all he had to do was read the postal
cards. But the Attorney General has to administer justice and until
,you became' the Attorney General it was generally reputed in previous
iadministrations, both Republican and Democratic that the chief
political adviser to the President was the Attorney General. I think
this was unfortunate because I do not think any person at all that is



charged, withimjpartial adinistration-.of justice shoUld'belboked
upon as a chief poIitical dvisetto niiyb .
* But anyway, we agree here that -ifthei .20 people Uak"a 0- harge,

the charge does not have to be proved?1
Attorney General KATzENIaAci.. That is right.- -
Senator ERVIN. If the Attoiney Geneial believes the. 51arge is

meritorious, whether he has reason or not for such belief he' can call
on the Civil Service Counissiou to ,aiPint these Federal examiine i

Attorney General KATZEmNBm,' Thatis right.
Senator ERYN. 'Or he does not even have to believe it,'does hW?
Attorney General KATz 13AOi1: He has to make a judgmentthat he

thinks it is otherwise necessary. ; I "
Senator ERVIN. In the second alternative he does not even have to

have any complaint from 20 people, does l e?
Attorney General KATZENBACH." That is right.
Senator ERVIN. If he just has an opinion that the appointment of

examiners is otherwise'necessary to 'nfor e the guarantees ofthe 15thamendment, then the Civil Service Conmission is required to appoint
them, is it not?

Attorney General KATzENAoH. That isright.
Senator ERVIN. He can just reach up into his judgment and pluck

any ,reason whatsoever for that second alternative which is satisfactory
to him.

Attorney General KATZENBAO H. Ye's; he could.
Senator RWiN. And it expressly provides here in section 4(b) that

no power on this earth can review his belief or his judgment.
Attorney General KATZENBAH. That is right.
Senator ERVIN. It says right here in plainest English a determina-

tion or certification of the Atorney General or the Difrector of the
Census under section 3 or 4 shall be final and effective upon publicai-
tion in the Federal Register.

Attorney General KATZENBAOH. That is right.
Senator ERVIN. That even makes the Attorney General's decision in-

dependent of the judgment of the Almighty, much less that of the
Controller, doe it not r

Attorney General KtZIi'BACH. I would hope it would still be sub-
ject to the Almighty Senator.

Senator ERVIN. it is unreviewable, yet, on that judgment, the
Attorney General can have Federal examiners come in and usurp to
some extent the power of State officials-election officials--to pass on
the qualifications of voters.

Senator ERVIN. Despite my deep affection and profound respect for
you, I am not with you myself. am not the person to give you all
that power.

Attorney General KATZENBACH. Thank you for the respect.
Senator ERVIN. Because I test the law not by what-
Attorney General KATZENBACIH. At least the section is clear. We

agree about what it means.
Senator ERVIN. I test the wisdom of the law not upon what a good

man can do with it, but what 6 bad man can do with it, and I am
just not willing to give any man ever born on this earth-.I would
not even trust myself with that much power.



Attorn g General KAra =H. Senator, there are so many ways in
'wlAc any I attorney G . eral inevitably pos so much more power
than iA give iy fhpsctioiain SO many, respects. This is-

Senator I i. I tlinfk they have been given too mich. That is
what I think about it.
. Attorney General TZB"AOH. This is-

enatn Xmvix. In most instances, the Attorney General is given
power-which, is subject to review by the courts, but under this'bill
there is no review by the ourt's.0 far as the affairs of this earth areconcepaeit is ot even reviewable by, the Almighty.

... tto y Ge~ferCal wAz AciH. The consequences of it, Senator, are
very modest.

V, enator ERin. What.did-you say?
Attorney 'General KATZEN4ACH. The consequences are very modest.

It merely means that Federal examiners are performing functions ofTjsterih gpeople. ." .

enat~~~~pviN. It may be, Mr. Attorney General; it may be very
irnidest. for the ]federal- Government to step in and supersede the
States in a field in'which the States certainly have vast constitutional
powers. But now that is being determined on the basis of a belief
or judgment which is'not subject to review by anybody, and I think
that is quite a bit of power.
- Attorney GeneralKATZENBACH. You know, this particular provision
for registering people in this way, you could do it anyhow il you wanted
to. It just never has been done, but I would suppose that the Fed-
eral Government possessed the power in any State to appoint Federal
examiners for Federal elections in any event.

Senator ERviN. Yes.
Attorney General KATZENBAOH. And doing that they would be pass-

ing on the State qualifications in Federal elections in any event.
sAenator ERviN. Yes. I would much prefer that instead of singling

out six States and a few counties in one-third of my State for a bill
which is to apply to, them and not to the rest of the people in the
United States. I am a great believer in the principle that uniform
laws Should be uniform.

Attorney General IATZENBACH. So am I, Senator.
Senator ERVIN. This provides that the Civil Service Commission

shall upon as many examinations as it may deem appropriate, prepare
and maintain lists of persons eligible to vote in Federal, State, and localelections.,Certainly the Federal Government could not just pass a law and

say that the Federal Government is going to ,supplant States in the
administration bf State and local elections could they?

Attorney General KATZENBACH. It could not except under the 15th
amendment.

Senator ERvIn. Well, it cannot do it under the 15th amendment,
can it ? They cannot go any further-

Attorney General kATZENBACH. Oh, yes.
Senator ERviN (continuing). Than necessary to prevent discrim-

ination.
Attorney General KATZuNBACH. It can go as'far as Congress judges

it to be necessary to prevent the discrimination. If the means are
reasonable and appropriate, they could take it and the judgment of



Congress in that respect I'think would not be iiewed,bquest, iond
in court.

Senator ERVIN. Rather vast power. --Maybe the .e' way 'todo it
would'be to provide forthe execution without tilai o State election
official that violate the 15th amendment.
Attorney General KA flACH. That could not be one, Senator
Senator ERVIN. Fortunately the Constitution has got provisions 4*'

there.
Attorney General KATZENBACH. That is right. 13ut,.of QUi "
Senator ERVIN. Furthermore, it provides that they' Would' hav6- to,

be tried in the State where--in the district where the crime is alleged
to have been committed.

Attorney General KATm on Oi. Right.
Senator ERvIN. And I am just curious why. Certainlythat 6ught

to be the spirit of a fair trial because trials 'at the place here te
matter is being investigated have the benefit of the'testimony of local
inhabitants without great trouble.' I wondered why th6se who' drafted
this bill thought it was necessary to nail shut eyer~y, courthouse door
in the United States except the court that opens n the District of
Columbia, the U.S. District Court in the District of Columbia.

Attorney General KATZENBACH. Well, they thought itwas a good
provision, Senator, because it brought into one district the deter"
mination of like matters, and enable that 'district to look at similar'
cases. Otherwise you would have been split with * number of judi'
cial districts that have been set up elsewhere. We thought it was use-
ful to have it done in one district, reviewed, be. avtdiable to the Su-;
preme Court. We did not believe that it was a great burden o1 States
or political subdivisions to come here into the Pistrict of Columbia
to make their proof here.

Senator ERVIN. Well, I cannot--,
Attorney General KATZEwBAOH. I think jiist the fact that this

could be decided in one place at the seat of government seemed to us
a good way of doing it. . I I I

Senator ERVIN. Well, would not that be about equally 'as good for
other provisions, all other Federal laws, to put them all trade'r-

Attorney General KA'zENBAcH. Oh, I think we would have too
many judges here. I don't think that,-

Senator ERVIN. Well, you do realize the difficulty of bringing
witnesses distances of anywhere from 300 to 1,000 miles to a court,,
do you not?

Attorney General IKATZENBAOH. Yes. -

Senator ERVIN. It is a very expensive proposition.
Attorney General KATZENBACH. Yes. , '
Senator ERviN. And do you not agree with me that there is no

provision in this bill under which even if they come' up here 1,00
miles, then the cost of witness fees would be taxed against the FPederai
Government?

Attorney General KATZENBACH. No. That is true, Senator. There
is no provision of that kind. There is no provision in the existing
law which taxes the States with the expenses of the Federal Govern-
ment even when we win our cases, traveling a great distance to do it.

Senator ERVIN. Well, do we not ordinarily tax the witness fees in
the Federal court against the losing party ordinarily?



Attorney Geeral- KATZENBAOH. Not, when it is a State. We don t
#et any costs, not 'thecosts of the trial. *We gtt the minor costs.

Senator Evnvr I am talk' ng abput witness fees;
I hope you will not 'id zny disagreeing.wih. you, but I do not

ihink your explaniati6n'ii6 requiresyou to put this in the District
of Coumbip is satisfactory. It, seems to me that justice ought to~be
everywhere. I cannot se , -why this bill requires these people, these
States, and these subdivIgions, to come up here to the District of
Columbia, , . ... ... "

4Attony, General KATzi*BAOH. Senator, we do that in a number
of iistanceS._Senator ERvin. -The only instances I recall offhand are the instances
where the suit can only be brought against a certain agency, .where
ill the records are here. But'in this case you aretaking the trial away
from the places where the 'records and: witnesses are.'Attorney Ge 'era ricTZNBACH. Well, I was going to use an ex-
ample of a number of commissions and agencies that make a rule and
if you want to contest that, you have to travel from any part of the
United States to Washington for the hearing. With respect to that-
and then it is reviewable again in the courts here.

Now, your. records, the records of -the railroad companies before
the Interstate Commerce Commission, they have to bring all that this
distance. They have to.bring -their witnesses all, that distance. It is
iot an unusual provision.

'Senator ERviN. Well, the difference is the Interstate Commerce
Commission. Rulemaking is entirely different.

'AttorneyGeneral KATZrENBAH. But the problem is the same. The
people have to travel. .

Senator ERvwIN I think it"is entirely different because the rule has
the effect and force of law, similar to an act of Congress.

Attorney General KATZENBACH. Yes.
Senator E0vTN. And there cannot be a different rule in every place

in the country. There must be'a uniform rule that applies to the
entire country. . . ... •

Attorney General KATZENB.ACH, Yes.
Senator ERvrI.' It operates as a rule of law and has to be uniform

for that reason. But this question of the guilt of various States,
various counties and States, ought to be'tried where, the witnesses are
available. Instead of that they have to come up here to the District
of Columbia.

Senator HmtT. Will the Senator yield for a comment that I know
is one that he will not agree with.

Senator ERviN. I will be glad to yield for a comment.
Senator IHART. It is probably a lot easier for some of the States to

come up here than it, is for some of their own citizens to walk a block
to their own court,

Senator ERVI.. Well that is-
Senator HART. Highly emotional, irrelevant, and not to the point?

No, it is not.
Senator FRvIN. I did not say that.
Senator HART. It puts it in focus, though, puts in focus why some*

of the safeguards are explicitly put into the bill.
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Senator ERVIN. I. do iot know anything that impedes a mn wailk-
ing to-the courthouse for the purpose ofa lawsuI, do, not-think
,we have ever had any demonstrations on that exeeptithe 'Commmits
in Judge Nieman's court. Apart from that I have never heard. of
anybody trying to. obstruct the way to a courthouse. Then this- bill
comes along.
,..Senator,-HAirT. I had in mind a mangoing into a courthouse' to
register to vote.

Senator ERTIN. I thought that.was -what you were talking about
but I am talking about going to the courthouse to get juStice at- the
hands of a Federal judge and a man has to not only walk, he has. to
walk'or hitchhike a thousand miles to get herd under this bill,

Now, the judges--
Attorney, General KATZENBAOii.' The States and,counties have not

to date 'had any. hesitation', about costs of. trial. They seein.to be
willing to invest a good deal of money.

Senator ERVIN. Yes, but this is-
Attorney General KATZENBACrH. Even though we eventually to date

have won every single case that we ever had. The relief hasn't been
very satisfactory but we eventually have won every 'single- 1971 (a)
case we brought under the previous act that his been decided todite.
,I'ahticipate this would be 'continually true. They are Very caref ally
prepared. I find the evidence" overwhelming.Senator ERVIN. Let's not say anything which will permit anyoneito

imply that the southern district hnd circuit judges are :a bad as'the
southern election officials;

Attorney General KATZENBACII. All right.
Senator ERVIN. Is it the purpose, of this bill to deny the district

judge the right to try one of' these cases by him or based upon--
I Attorney General KATZENACr. No. I think the' three-judge court
is surely appropriate. You are testing here a constitutional
qwestion-

Senator ERvIN. And I- '
'Attorhey General XATzrNBACi (continuing). On denial or abridg-

ment. It goes into the 15th amdndieiit question and I 'think' the use
of the three-judge court iS quite appropriate. ' I didn't* mean t6 cast
any,"spersions by drafting it'this- wda,.' 'am sure you do-inot nrian
to cast any aspersions on the district court here by' wishing it to:goelsewlhere. " " -•

Senator ERVIN. Not at all. Not'at all. If I had been a trial lawyer
I wofild like to try my cases where the witnesses are available and
would not like 'to travel a thousand miles just to try a case' *hich
arises in' a locality.' ' ' .

Now, I can certainly see the point where there W ould be some a^dvan
tage to living the three-judge court buf vhy could 'notth three-jiidge
court "sitting in Richmond, Va., or 'Charlotte, N.C., or Charleston,
S.C.; try a case with the same dispatch and with' the-sameintelligencb
and 'the same integrity of thought' and finding as a three-judge court
sitting' in' the District of 'Columbia?
I Attorney General KATZENBACH. I think that the three-judge court
in the District of Columbia can try it with the same integrity, same
dlspith; the same judicial temperament as the three-judge court else-
where. We suggested the three-judge court here. We thought 'it was
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desirable to bring all'of these cses into effect in one district, one court,
With direct appeal. This would be better than getting divisions pos4
sibly between three or four circuits in this regard. Here they could be
heard at the same time and decided at the same time. And common
Standards used in applying the bill. We thought it was a pretty good
provision, Senator.

Senator ERvIN. Iii other words, if a decision happened'to be wrong,
you want all the decisions to be wrong instead of some of them right.

Attorney General' KATZNpBACH. I think appeal to there Supreme
Court,--I think all of them will be right, Senator. , .' - "

Senator ERvis . Well, cannot you think of any better'reasons thafi
that? It seems to me from my experience as a trial lawyer that it is
much easier to do justice where you have got questions of fact in-
,voived as well as questions of law in a community in the general area
where the witnesses, the bulk of the witnesses reside. -Do you dispute
that as a general proposition?

Attorney General KATZENBAOH. No, :not as a general proposition.
Senator ERvIN. And the thought when they Wrbte the Constitution

with respect:to other matters, with respect to criminal trials, they gave
a constitutional right for the man to be tried in the locality where the
crime was committed, did they not ? t

Attorney General KATZENBACH. Yes, and this law does, too. The
criminal provisions of this law, there is no question about that, Sena-
tor.
6 Senator ERvni. There is no question about that, but the only reason
is, at least, I will not say the only reason, but it had to be that way in
this case-

Attorney General KATZENBACH. Yes.
Senator ERvIN. Because our forefathers, our Founding Fathers had

enough discretion, they did not know about these three-judge courts
in those days.

Attorney General KATZENBACH. No, they didn't. They wrote the
Constitution--

Senator ERvw. And they did not know anything about this exten-
sion of the powers of equity, did theyI

Attorney General KATZEWBACI. No.
Senator EnviN. They did not have any concept about declaratory

judgments, either.
Attorney General KATENBACH. No; but when they did write the

Constitution, they did say the United States could sue a State right
here in the Supreme Court and the State could sue the United States
right here in* Washington in the Supreme Court. So we have the
powers as far as States are concerned right now to bring them to
Washington and sue them.

Senator Envw. That is right, and Alexander Hamilton, if I recall
the Federalist correctly, said the reason we put the provision in
there to give the Supreme Court authority to hear suits between
States was because he thought it would be improper to try a State ina court of les dignity, but we now have got away from that. We
handle States before the bar, before Federal courts just like we do
common criminals, do we not.?

Attorney General IKATZENBACH. Not like we do common criminals.
W1e have great respeet--
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" senator ERVIN. No; I agree. I take that back. . The common crim-
inal can get his case tried uhi the district where he lives or the'Districtof Columbia, whereas under this bill the States would have to be tried
in the court of the Districtof C6lumbia.

Attorney General KUrZENDACH. The point was as far as the burden
of bringing witnesses and doing ll that, that was actually written into
the Constitution as far a States were concerned.
* Senator ERVIN. The common criminal also has to be proven guilty.Here'the State or local division has to prove ielf innocent I

Attorney General KATZBNBACH. 'This' isn't a crimintd provision
and " •.

SenatorERvn. No it is not.
Attorney General IK:iZFKBAcH. YOU keep talking about punish-

ment and guilt and other'terms that are usually identified with crim-
inal law, and this is not. '' .

Senaitot ERVIN. Do you not think you penalize a State or political
subdivision of a State when you say that it is unworthy of being
entrusted with the same powers to administer laws that all the other
State of the Union do expect the few designated in this act I

Attorney General KATZNBACH. No, Senator. If we' have reason
to believe that those States have been in violation of the 15th amend-
ment, then Ithink it is-you know, the point I made in my testimony
earlier here really is that we are not asking the States to do anything
more than they are doing right now. We are saying "Go a ead,
and then they purport to be doing it. It is not a belief in literacy
tests in some of the States. It is not the fact. There are a great many
illiterates registered. They are not giving .you a belief in illiteracy.
They are giving it a right ,to discrimination, that privilege they can
exercise in violation' of the 15th amendment.

Senator ERVIN. That is an assumption that this act. makes, thisbill
makes.

Atto:mey General KATZENBAOH. A good deal-
Senator ERVIN. And also makes it with respect to 34 counties in

North Carolina. I understood you to concede this morning that you
have no evidence that 33 of those counties were engaged in discrim-
ination.

Attorney General KAwZBNBACH. No present evidence of it, that is
correct, Senator.

Senator ERVIN. Now, these people to be appointed Federal exam-
iners are to be appointed without regard to civil service laws and
the Classification Act of 1949, are they not I

Attorney General KATZENMACH. Yes, sir.
Senator ERVIN. That means they do not have to take any civil

service examination, do they ?
Attorney General KATZENBACH. That is right.
Senator ERVIN. And I notice that the bill is very careful not to

provide as the Civil Rights Act provides, that voting referees be resi-
dents of the State in which the laws are to be administered.

Attorney General KATZDNBACH. It doesn't provide that, Senator.
It would certainly be the intention of this administration to appoint
people who were residents of the States. I am sure Mr. Macy would
testify that that would be the view of the Civil Service Commission
as well, but the reason it doesn't is one point a id one point only.

45-755-65--pt. 1-6
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In certain areas the performance Of these, functions by a local resi-
dent could make im extremely unp6pular within that area. ',He
could be subjected to socialostraqism or threats or worse. That has
iappenea, Senator. A number of our'Federal judges simply apply-
n .laws they didn't write, but applying them fairly and hionestlv
i ave received threats, threats On .their lives, on their families' lives
in various areas with respect to nothing more than decisions hn vot-
iM cases.

Senator ERvIN. I hope I can' get an absolution, of the State of
North Car~lina from guilt in that.

Attorney General KATZENBACH. You surely can, yes, Senator. But
'that has happened. And the reason that wasn't put in, I believe, and
there was, a considerable discussion of that among those who drafted
'the acts, I think some differences of viewpoints on this, everybody
agreed with the desirability clearly of having local residentsbecause
they can perform functions much more efficiently, much more efrec'

'Lvely, and they know the people within the arep, but I think that,the
reason that it wsn't in 'there was the thought that there might be an
occasion where to ask a resident in the community, a longtime residen;
in the community to perform this function would make it virtually
impossible for them to carry on and to live in that community, and it
was somewhat an act not of arbitrary power but really an act of com-
passion that gave that discretion to the Civil Service Commission as
the bhll is presently drafted. I

Senator ERvIN. I am glad to have th.t explanation, because I do
not want any inference drawn that this was put in there, that phrased
like it is, that there might. be a feeling that there are as few good men
,down here as there were in Sodom and Gomorrah. .

'Attorney General KATZENBACH. NO. I have no question that people
'appointed under this act, presently Government employees, residents
in the area, would carry it out fairly and' objectively. The only ques-
'tion is what would happen to them if they did so.

-Senator ERviN. I hope to offer an amendment at some stage that
would provide that these people should come from the area in which
'they act unless the Civil Service Commission finds that there are no
men of intelligence and integrity in that area.

Attorney eneral KATZENBACH. It is not that. - I hope in drafting
that you would keep inmind the problem that I just raised, Senator.

Senator ERvIN. Now, after these examiners are appointed, they are
going to examine applicants concerning their qualifications to vote.
So to that extent they are going to take the administration's law, at
least they are koing to supplant oi exercise supremacy over the State
officials. Are they not?

Attorney General KATZENBACH. Yes. Of, course. There is the
challenge procedure here.

Senator ERVIN. Yes, but a man has to go almost as far to exercise
the challenge if he wants judicial review, although he does not have
to go to the District -of Columbia.

Attorney General KATZENBACH. NO; that is not-he doesn't have to
go to the District of Columbia for that.

Senator ERviN "No just go to the court of appeals for the. circuit.
Attorne17 General* KTzEnBAcu. Yes.
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Senator ERvIN. And if h0 happens to live in Brunswick County,
N.C., which is a pretty long way from Richmond or Baltimore where
the circuit court sits. -Iowevor, sometimes when theywant to sit in
a very delightful place they do come down, to Charlotte aindAlAeville,
N.C., but most of the time it is somewhere else.

Now, there are two. things the person alleges in the application.
First, that he is not registered to vote. And second that within 90
days of receiving his application, he has been denied under color of
law an opportunity to register or vote, or that he has been found not
qualified to vote-by a person acting under color of law.That second qualification does not require that he be: died the right
to register on account of any literacy tests..

Attorney General KATZmNBAOH. No. There wouldn't be any liter-
acy tests, presumably:

Senator ERvim. The literacy test is all abolished.
Attorney General KATrzEBAoH. But, of course, that State offldial

might still be applying literacy tests, using: that,--runing up to it or
against it--making the argument which has been thrown out time and
time again-and people still make it-that since he is compelled by
State law to do it, he has to do it. I

Senator, DunmsEN. For the record, it is not abolished. It makes it
suspeded. "

ttrniey General K-ATZPNBACH. Yes. That is right.-

Senator ERVIN. That is the way men are suspended when they are
hanged. And this is suspended for 10 years on account of conduct
10,years before.,

Senator DmxsEN. Yes, but anybody reading that record would say
they have abolished the literacy test. We have not done anything of
the kind.

Attorney General KATzEiBACH. You are quite right.
Senator DnmKsm¢. We have just suspended its application for cause.
Attorney General KATZENBACH. I stm" d corrected and I appreciate

your clarification. • . 1 • 1 1 , I
I Senator ERVIN. Well, I do not want to engage in an exercise in

semantics with my friend from Illinois but I say you have abolished it;
This bill would abolish it for 10 years.

Attorney General KATZ4NBACH. I would like Senator Dirksen's
language on that, suspend for 10 years, or a lesser period of time.

Senator ERViN. Yes. Abolish or suspend, the State is deprived of
the power for 10 years even though it is wholly nondiscriminatory in
its provisions and even though it has the power under a decision of
the court interpreting the second section of the first article of the
Constitution, 17th amendment, to require a literacy test.

Attorney General KATZENBACH. I think we have been, over that
point before, Senator.

Senator ERVIN. I know we have.
Attorney General KATZENBACH. I think I expressed my disagree-

ment.
Senator ERvn-T. We are getting near the end of the day.
Now, this second provision can be waived, what the 'Founding

Fathers said can be'wei~ved.
Attorney General IKTZENBACH. Yes.
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* Senator ERVIN. And so the Attorney General can waive the require-
ment that he has been denied the right to register to vote.

Attorney General KATZENBACH. Within 90 days.
Senator ERVIN. And all he has to do in that case is show he is not

registered.
Attorney General KATZENBACH. That is right.
Senator ERVIN. Well, there is no standard laid down here to de-

termine when t he Attorney General can or should waive that require-
ment. He does it at his unbridled discretion, does he not ?

Attorney General KATZENBACH. Yes; that is correct. Would you
like me to explain why that discretion was put in?

Senator ERVIN. I think it might be helpful.
Attorney General KATZENBACH. The reason for it was this: that we

ran into this situation where all the applicants or all the Negro appli-
cants were simply being tnrnod-do where a registrar said "I am

to try the literae- est whatever theaw. provides here."
We thought it,,as pointless to require every single person that

wanted to vote'wanted to register to vote, to demean himself in that
manner of being turned down by wman who had sid publicly, who
was performing in a way that so, indicated that he would not register
that person to vote. So the provision as Put in to deal with the situ-
ation where the State official, the State registrar simply wasn't about
to register people and permitted-the Attorney General under those
circumstances to waive arvWe gation that the person attempted to
register when that would 1016utless.

Standard could be put/-inthat the requirement of the latter allega-
tion may be waived by th Atoftf'y General whenever he believed that
it would be fruitless fori the p rsoft have "applied for-sought the
opportunity to register. \I think that is what it means, anyhow.

Senator ERVIN. Well, we just haieanther illustration-
Attorney General KATZENBAQCAatd hat would be unbridled dis-

cretiom also.
SenAtor ERVIN. Yes, and we have another case where the Con-

gress passes a law which says that the Attorney General nullifies a
provision, of law if he sees fit. In fact, it does not say. he has to see
fit but it gives him that power. .

Attorney General KATZENBACH. Senator, I don't like, as long as I
am in this lposition, having to make the determinations which you
regard as unbridled. But frankly I don'tJpnow a different way of
dealing with it except-the way that wolAVe attempt. To go into
court all the time and runnifiitffCall those delays4-T think if you
balance some discretion on the part of the Attorney General against
repeated denials of the right to vote, people who are entitled to vote,
it is better to let the Attorney General have a little bit of discretion
and get some people voting.

Every election that goes past that vote is lost forever.
Senator ERVIN. We l, I think there are better ways of doing things.

I am not opposed to enforcement of the 15th amendment--
Attorney General KATZnBACii. I know that.
Senator ERVIN (continuing). I propose before this thing is over

to offer a substitute for the first part that I think is being practically
as effective as this and would be far more applicable to local con-
ditions and would also contain methods of fairly administering the
constitutional provisions.
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rAttorney General KATZENBACH. I would like to add perhaps anotherreIson why the Attorney General might waive that discretion. There
may be some risk involved to a Negro going to register through his
State registrar. We have two cases of assault in the State of Missis-
Sippi in that regard. One of them by a law enforcement official.
Mi0ybe both of them were. One was a registrar and one was a sheriff.

In one instance a Negro was beaten up by the butt of a gun, struck
across the face, staggered out of the front of the building and was
arrested for disturbing the peace.

Senator Hma. That was part of a trip coming to the district court
in the District of Columbia.

Attorney General KATZENBACH. Yes, it was, Senator.
Senator EnvIN. Well, I hate to have the Constitution of the United

State destroyed because of the sins of anyone who beats up a man
unjustifiably anywhere. I think that can be handled in a better way,
however, than giving the Attorney General power which cannot be
reviewed by anybody.

You have been testifying a long time. I am inclined to recess if it
is satisfactory to you. We hope to finish tomorrow, Mr. Attorney
General.

Attorney General KATZENBACH. Will we finish tomorrow, Senator I
Senator ERviN. When I have to take the Democratic part and the

Republican part and the administration, it requires a certain amount
of exploring and elaboration and elucidation.

Attorney General KATZENBACH. I am available to you as long as you
want me here as a witness.

Senator DIRKSEN. My friend from North Carolina is fully capable
of taking on both political parties and the administration.

Attorney General IKATZENBACH. I know that, Senator.
Senator ERVIN. I have found that both political parties and the ad-

ministration do not have very much difficulty overrunning me and I
get behind the Constitution for protection. -

I am sorry that we have retained you as long as we have. Can you
be back tomorrow?

Attorney General KATZENBACH. Yes, sir. I am available any time
this committee wants me and even night sessions.

Senator ERvIN. Well, I think we are doing enough. Like the
Scripture says, "Men love the days rather than the nights." I prefer
not to go into night se..sions.

We will take a recess and the committee will stand in recess until
10:30 tomorrow.

(Wherep ,on at 4:55 p.m., the committee recessed to reconvene at
10:30 a.m.,Wednesday, March 24,1965.)



VOTING RIGHTS

US SNATE,
C03641T+i + ON TH JUPIOAnY,

-The committee met ,pursuant to press, at 10:30 a.m, ijnroom 2228,
Now Senate Office Building, Senator James 0. Eastlafid chairmanan'
Presiding.

Present: Senators Eastland, Johniston, Ervin, Fong, Harts Kennedyof Massachusetts, B ayh, Tydings, Dirksen, Hruska, Scott, Miller, andJ+ avits. " . . . . .. - ,
Also p resent: Joseph A. Davis chief clerk;. Palmer Lipscomb

Robert B- Young, and-Thomas B. olins profession staff member
of th6 committee. s . ins p .taf m

Senator JOHNSTON. The committee will come to order The Attor
ney General will be heard. I think- he wa' being heard at the time we

aflundyesterday.
adthink the Senator from North Carolina, Senator Errvin was ask-
mg some questions. Soyou maypr .ceed.

STATENM IT OF HON. NICHOLAS deB. ATZ BAOR, ATTOREY-E
+,EXERAL OF THE UNITED STATES

.'Attorney General KATEzNMq0H. Mr. Chairman.
Senator JOHNSTON. Yes.
AttorneyGeneralATB13AoH. I have some statistics here some of

-which were introduced yesterday, and I have put them, in a morqorderlyform, and I have asked some of the people to get more sta-
tistics'on this. I wonder whether I could submit these that I have for-
Alte record and leave it open for more statistics of a like nature.

Senator JOHnsTon, You may submit those -for the record and also.bring the others at a later date, later time, there being no OppOsitiOn
to it.

Attorney General K] rammcn. Thank you, sir.
-(The material, referred to follows)

79



VOTING RIGHTS

Alabama I ................
Alaska ' ..................
Arizona I ...........
Arkansas .................
CaliforniaI ...............
Colorado ..................
Connecticut '...........
Delaware ' ................
Florida ....................
Georgia I .........
Hawaiik ..'......
Idaho ' ..........
Illinois ..............
Indiana ...................
Iowa ......................
Kansas ...................
Kentucky ...........
Louisiana ...........
Maine k ..................
Maryland ...............
Massachusetts ' ..........
Michigan ................
Minnesota ................
Missisippis..........
Missouri .............
Montana ............
Nebraska, ............
Nevada .............
New Hampshire ' ........
New Jersey ...............
New Mexico. ............
New York ..............
North Carolina A ..........
North Dakota........
Ohio.. . .............
Oklahoma.. .............
Oregon ....... .......
Pennsylvani.........
Rhode Island
South Caroli * ..
South Dakota ...........
Tennessee.
Texas ...... .........
Utah.......... .....Vermont ..... X....
Virginia ' ......... .......
W ash in gto n $ --- , .
West Viginia ---
Wisconsin .........
Wyoming I ...........

Nationwide total...

Voting Total vote Per. Numbers Per.
age cast 1964 centage of centage

popuo pres- Of regis. Date of
nation I dental pOpu- termed popu.

electionI lation I voters latlon
in 194

1,916,000
188 000
879,000

1,124,000
10,916,000
1,142,000
1,698,000

283,000
3,616, 000
2, 638 000

895.000
38, 000

6.38, 000
2,826,000
1,638,000
1,823, 000
;1, 91, 000

581,000
1,998,000
8,2o90,000
4, e47, 000
2,024.000
1,243.000
2,696, 000

890,000
877,000
244,000
396.000

4,147,000
514,000

11,330,000
2,753,000

358 000
5,960, 000
1,493,000
1,130,000
7,080,000

5 8 000
1,880, 000
1404, 000

2, 239, 000
5,922,100

822,000
240, 000

2,541, 000
1' 75, 000
1',00 000
2,391,000

195,000

689,818
67,259

480,770
560,427

7,057,5886
776,98

1,218, 578
201,320

1,854,481
1,139,352

207.271
292,477

4,702,841
2, 1., -
1,'184,39

857,901
1,040,105

896. 293
380,965

1,118.457
2. 344, 798
3.203,102
1,854,462409.1It
1,799, 87

278,88
584,184
138,4
288 ,2, 7 ,

18,289
4, R18, 668

,078
1,24 748
293.18

1, 144, 04
2,626,811

401,41,
183,0M9

1,042,267
1,28,374

792,040

142,716

36.0
49.0
55.0
49.9
65.0
68.0
72.0
71.0
83.0
43.0
82.0
76.0
74.0

72.0
66.0
83.0
47.0
65.016e.O~.

:,71.0
89.0
T7. 0

70k0

72.0

"64.0
63.0

i (2.O

820

.,77.0
68.0
41.0

2.0

1,057,477
(,)
584,284
633,665

8,184,143
933,312

1,873,44
245,494

2, 01, 46
71,66. 778

239.3861
364,231

5,534,676

11,927

1,195.395
522.238

1.410.281
2 721,466

3,851,730
(6) , :

853,00

3 ,77

19,475
365,224

8,253,003A64, 91
8,443,480
2,200,000

189§, 028
032,461

42,592r69,78 21 68, 825
3;3, 718

4, 403
.228

1 1,0231 2,48:"

114t31,000 70,642,496 62.0 ......

July 1964 ..........

November 1964 ....
January 194 ......
November 1964 ....
.,-..do ...... .......

--... do .............
October 164 ......
November 164 ....
1964 .............
November 1964 ....
..... do .............
.....do .............
October 1964 ......

.. ..................

Apri 1964 ....
January 1965 ......
Nov. 3; 164 .....
October 184 ......
November.1984 ....
April 1984........

.......do.........

......do.........

March 1965 ...

November 1964....

..---d;.-----------.

September 1954...!N memberr 1964 ....
February 1964 ....
January 1964......
November 1964 ....

......d.............

October 1984.._.
November 164 ....January.........................o........

..................

.. .., - -- - -- -

5.0

68.0
56.0
75.0
81.7
80.9
86.7
71.0
63.0
60.6
94.0
87.0
93.0...... .............. i
81.0
83.0
90.0
70.6
82.7
72.0......... '5
44.0..........
82.0...... ...
67.0
92.0
78.4
90.4
74.8
78.0

...;....
82.0
75.0

8.0

91.8
72.7
86.3
85.9
87.0
51.6
90.0

102.0

I This is an estimate by the Bureau-of Census as of Nov. 1 1964, taken sdf'a memorandum issued by the
Department of Commerce, dated Sept. 8,0- No. CB

This column Is based on figures supplied by l t ta W ibrces to the Co nr %al Quarterly.
' These figures are mostly based on the official reports of the various States, but lme cases do not

represent the actual number of persons registered, due to the lack of effective purging of voters who have
died or moved away or otherwise become ineligible.

4 These percentages aA based on the voting age population as of Nov 1 194.
I These States use atest or device as defined by see. 3(b) of the proposed Voting Rights Act of 195. Idaho,

which does not have a literacy test, has a "good mora character" requirement. Some of the literacy tes
States also have a "good moral character" requirement.

I These States do not have statewide registration.
IThis does not include Fayette County, whleh has approximately 2,400 registered voters
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States whh use a test or device as defined by sec. 8(b) of the propoaed
Voting Rights Act of 1065

Total vote Percentage
State Voting age cast 1964 of

population presidential population
election 2

Oro'p A: Iabama .................................................. 1,915,000 689,818 86

Alaska .................................................... 138,000 67,259 49
Georgia ................................................... 686,000 1,139,852 48
Louisiana .................................................. 1,893,000 89% 298 47
Mississippi ............................................... 1. 243,000 409,146 8
South Carolina ........................................... 1,380,000 524,748 88
Virginia ................................................... 2, 41,000 1,042,267 41

Group B:4
ArIrona ................................................... 879 000 480 770 5
California ................................................. 10,916,000 7, 05786 685
Connecticut ....................................... 1,698,000 1218 578 72
Delaware ------------------------------------------ 283000 201,320 71
Hawaii ................................................. 38000 207,271 52
Idaho ..................................................... 38000 292 477 76
Maine --------------------------------------------- 581,000 &q 985 65
Ma..sachusetts ................................. 3,290,000 2,844, 798 71
New Hampshire- ----------------------------- 8,000 288,093 72
New York ................................................ 11,830,000 7,166,203 68
North Carolina ........................................... 2,7 000 1,424,983 52
Oregon ................................................... 1,180,000 785,289 69
Washington .............................................. 1,759,000 1,258,874 72
Wyoming ................................................. 195000 142,716 -78

I This Is an estimate by the Bureau of Census as of Nov. 1,1964, taken from a memo Issued by the Depart-
ment of Commerce, dated Sept. 8,1964, No. CB64 -93.

3 This column is base(1 on figures supplied by official State sources to the Congessonal Quarterly.
I States In which less than 50 percent of the voting age population voted In the presidential election of

1964.
4 States in which more than 50 percent of the voting age population voted in the presidential election of
11.

Senator ERviN. Mr. Attorney General, I am very much intereotd
in the editorial by the Wall Street Journal of this date, which under-
takes to analyze your position on this matter, and I think it might be
illuminating if I asked you some questions about it. It says:

Appearing before the Senate Judiciary Subcommittee Mr. Katzenbach made
no claim the Constitution gives to the Federal Government the authority to set
voting qualifications in all the several States nor did he cite any Supreme Court
opinions to suggest that the Federal Governinent has such power.

N~ow, in view of that I would like to ask you, Do you take theposition
that the Federal Government has the right to set voting qualifications
in any State ?

Attorney General KATZENBACH. I don't take the position, Senator,
that the Federal Government has the right simply to set voter qualifica-
tions. I think that remains with the States. I do take the position
that the Federal Government has the right to enact statutes under
section 2 of the 15th amendment which would implement those pro-
visions; and I do take the position that on a proper record of past
racial discrimination in voting, the Federal Government has the ait-
thority to suspend voter qualifications, or other tests and devices, which
have been used in violation of the 15th amendment, and to impose upon
those areas of the country which have done so in order to implement
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thh, 15th aftieridiit, .'a s isp'eisi6h of' sueh' tesfe and' devices i',brder
that people may be registered within their States, Negroes may be reg.
istered within those States on the same basis that, in fact, has been used
for'whfte voters.
,.,'Senator' Ev nr. It states here that you did not cite any Supreme

Court opinions to suggest the Federal Government has the power to
set voting qualifications, and it says "He hardly could have."

This is what I want to direct your attention specifically to, for the
very first article of, the Constitution reaffirmed by the 17th amendment
lays down only one qualification which the National Government in-
-sists upon; namely, that all voters qualified to vote for the most numer-
ous branch of the State 16gislature must be qualified also to vote in any
,national election.

Do you quarrel with that principal I
SAttorney General KATZBNMTACH. I think that is perfectly true as far

as article f i.s concerned. I do think that the 15th amendment sets down
'Another standard.
" Senator ERVIN. Yes; they follow that with this statement-

Attorney General KATZENBACII. And I thought that I had cited at
'least the Lassiter case, and I thought I had read from the Supreme
Court, to the effect that when they said literacy tests were proper for
-tates to use that they also said in the same case that it was subject to
the imposition of. other constitutional powers.
:1 'Senator ERviN. Yes; but is this not a correct statement of what the

,Constitution provides on this subject, that States can prescribe not
only the qualifications of voters in State and local elections but they
can also prescribe qualifications for voting in national elections sub-
ject to three conditions: First,' that the qualification laid down by
,the States for 'voting in national elections must provide that' 'the
voters, persons eligible to vote in a national, 'lection, if they possess
the qualificatiofis prescribed by "State li' for'61ectors of 'the niost
minmerous branch of the State legislature ---

Attorney General KATZENBACTi. Right. ,
'Senator ERVIN. The second limitation is that' a,.State cannot deny

or abridge the right of any person, any citizen to vote on account of
iiis race or color as Provided in the 15th. amendment.

Attorney General KATZENBACH. Right.
Senator ERVIN. And the third is that a State cannot abridge 'the

right of any citizen to 'vote on account of She sex of that citizen.
Attorney General KATZENBACH. That 1T right.
SAnd our position, Senator, is that they have not merel'r violate

the 15th.amendinent butthey have also vjo #6d the provision which
talks about qualification' for the most numero's branch of the State
legislature because they have, in fact, registered whites' wikh no li-
eracy qualifications at'all while impbsmg literacy qualifications un-
'airly in the administration of that' on Negroes, so they have actually
been in violation of article 1-2 as well as the 15th amendment.

Senator ERVIN. I want"to add the fourth lii'itation, that no State
can impose a poll tax as a prerequisition to voting in Federal elections
since a constitutional amendment has recently been adopted.

Attorney General KATZENBACH. Yes.
Senator ERVIN. That statement of those four limitations on the

power of a State to prescribe qualifications for voting is supreme,
is it not-
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',Attorney, General KATZ&NBACH.,:Correct,. .""
Senator ERvIN (continuing). And those limitations are controlling

,on the Federal Government are:they not ?
,Atto ey General KATZINBACI. .Ye• '"

,,Jf, I were describing the full picture, Senator, I would add to it
sc on,2 of the 15th amendment that Congress may enact legislation

for the purpose of implementing ,the first section of the, 15th amends.
rent,, You se6---I thipk it is wrong. I think you haveto look at
this as an express power given to Congress. . Congress was expressly

the power to implement thejSth amendment by legislation. So
it is an express power given to Congress, and that is a very important
point in terms four constitutional jistification' ,
,n1t.,or 1jRVIIN. By. that power it, can adopt legislation to enforce

the provisions of the 15th amendment ,and. of the 19th amendment
AttorneyGeneral KATZENBACI, Yes. the
Senator ERVIN. Yes. But do you think that the Constitution gives

Congress the power to determine by -legislative enactment the guilt of
a. particular State or particular subdivision of the State on the ques-
tion as to -whether it violated the -15th-amendment or the 19th amend-
ment?,
. Attorney General KATZENBACH. I think that Congress can set down
reasonable standards in that respect, and then in addition it makes
it possible for 6 State to be out from -under that by reasonable test
in the courts as to whether, in fact, thatis fair or not.
.,Senator ERVIN. Isn't the only possible construction that can be

-given to section 3 (a) of this bill is that Congress by the enactment of
that section will be declaring that certain particular' States which
an ,be readily identified and certain particular .counties in other
States which can be readily identified have,'been guilty of violation
,of the 15th amendment?. '

Attorney General kATZPNACH. May have been.
Senator.ERvN. 'Has been. • .... . . , I. ...

, Attorney General KATZENBAcH. May have been, Senator.
SenatorERViN. Well it takes a- ,' • '

Attorney General KeATZRNBACH., Because, there is an opportunity
for them to establish that they have not been. ... . I ',
C Senator ERVIN. But it declares, in effect, that they have been guilty,
that they will be deemed guilty' of violation of the 15th amendment
,on account of the formula laid down in, that section unless'they can
come into court and establish their complete innocence-
;.Attorney, General KATZENBACH. That iscorrect, sir..
<;Spnator ERvIN (continuing). Overa period of 10 years in the past.

Attorney General KATZENBACO., Yes; the amendment has been in
eect for 95 years.

Senator ERvir. If Congress has the power to run the period back
10.yeaf, it can run it back 95;can itnot, ,'. '

Attorney General KArZENBACH. I, would suppose running it back
95 years would not be as reasonable as running it back'10 years, and
I would think that the power of Congress was.to make reasonable and
appropriate, legislation 'to enforce this. I would suppose that the
court- would, while giving the widest leeway to a congressional judg-
ment of- this kind, might say if you. take"it .back 95 years you have
gone':too far, that if you take it back 20,years; I think is probable.
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Senator ERwiN. Now, your Department is going to have to argue
cases arising under this--

Attorney General KATZENBACU. Yes.
Senator ERI' (continuing). Although it will not have to journey

very far to do it, since jurisdiction will only be exercised here. Just
actually at what period in between the normal creation and the elec-
tion of 1964 would become unreasonable?

Attorney General KATZENBACH. When you are talking in terms of
particular years, Senator, it is almost impossible to say 14 years is
reasonable, 14 years and I day is unreasonable, because you get into
these gradations. I would say that 10 years was eminently reason-
able. -1 would say that 40 years was quite unreasonable. And I
would think that somewhere between 10 and 40 the law would be
upheld. I think 95 years would just be too much.

Senator DnixsEN. Would the Senator yield at that points
Senator ERvIN. Yes.
Senator DKsEN. If I may say that this particular matter was

rather thoroughly discussed in the many conferences that took place
in my office, and one suggestion was it be made 15 years; other sug-
gestions were made to cut it down. This is in the nature of a cleansing
process, and I rather took the position that it ought to be a shorter
time for the reason that it has to operate on the character of the State
basis. In other words, there has to be some inducement for cleansing
any election or any procedure or registration practice, and the induce-
ment would be that they get out from in under the machinery set up
in this bill a good deal sooner, and I may add that I did reserve on
this particular point and will propose an amendment at the appropri-
ate time. But the matter was thoroughly discussed in nearly every
one of those conferences at the time.

Senator ERVIN. May I ask the Senator a questiont Do you not
believe that you should not have to go back 10 years to prove that
someone was dirty and needs cleansing. Do you think there ought to
be a provision here whereby a person can show they repented and are
going to do right immediately in the future, that they ought not to be
penalized on account of something that happened 10 years ago I

Senator DmsEN. Well, you have to keep in mind whether the
practice has continued from that date to this, and also I think if you
took only one election period and said the had given new evidence
of good faith in cleaning up the matter that that would be enough
for any reasonable person. Now, on thatipoint you can argue, and
it is a matter of personal judiment, but I did want the record to show
that this thing aid not capriciously get intothis bill and it was dis-
cussed at length and reservation was made at that time.

Attorney General KATZENBACH. Could I add just a small po'mt to
that, Senator V

I agree with everything you said.' If it occurred, as we indicated'
yesterday, 91 years ago, they are only under, this provision for 6
months.

Senator DIRKSEN. That is correct.
Senator ERVIN. That: is not the way the other sectn reads.,
Attorney General KAInZENBA6. It reads that way to me; Senator._
Senator ERVIN. It'doesn't t6 me. 'TlieEnglish language seems to be'

rather plain. 'We can disagree on that. I read it to you yesterday.



VOTING RJOHT8

Attorney General IC lzFnAOH. It says if you had done it in the
prior 10 years, if the only incident of discrimination is 9/ years a g,
tif you wait 6 months and go in or if you go in now and tLey find te
only evidence is 92 years ago you are at perfect liberty to go back in
when, so to speak, the statute of limitation has run on that and ask
for declaratory judgment 6 months later, and I see now your argu-
ment against that is based on, your, reading of the last paragraph of
that as against my reading of it, and I said if. your view were shared
by others on the committee that could be clarified to make sure that
that judgment was not the kind of judgment referred to in the lastparagraphof section (c).

Senator EviK. Let's read it. I believe you agreed yerday that
this bill takes jurisdiction of matters under the bill from every court
in the United States and vests it in a district court of the District of
Columbia sitting as a three-judge court.

Attorney General KATZENBAO*. Not quite every matter under the
bill but that is substantially true, Senator.

Senator ERviN. Well, it does as far as the right of a State to cleanse
itself of this dirtiness. :,-

Attorney General KAIZENBACH. Yes. You are absolutely right
about that, yes.

Senator kEvi N. Now, I will read from line 17 to 23, page 8, which
is a part of subsection (c) of section 3:

No declaratory judgment shall issue under this subsection with respect to
any petitioner for a 'period of ten years after the entry of a final judgment. of any
court of the United States, whether entered prior to or after the enactment of
this Act, determining that denials or abridgmenta qf'the right to vote by reason
of race or color have occurred anywhere.in'the territory of Such petitioner.

We agreed yesterday that -the district court of 'the District of
Columbia is a court of the United States.

Attorney General KATZENBAcg. Yes.
Senator EnviN. And it says, "Whether entered prior to or after the

enactment of this Act." .
Attorney General KATZENBACI. Senator, if the-language.there was

inserted after the word "Act" on line 21, saying "Excepting any order
issued pursuant to the previous paragraph," would that make my
meaning clear I

Senator Enviw, I didn't quite understand you.
Attorney General IATzriNAcir. If you put in on line 21 after the

word "Act" the words "excepting any order or judgment issued pur-
suant to the previous paragraph," would that make it clear I

Senator EnviN. Where would you put the "except" I
Attorney General- KATZE.NBAcH. Right after the word "Act."
The CHAIRMAN (presiding). What page is that#
Attorney General KATzENBAOHf. This is page 8, Mr. Chairman,

line 21..
Senator ERPvi. I am inclined to think that would'make confusion

more compounded.
Attorney General 'KATZENBACH,, Perhaps there is a better way of

doing it 8 13Snator, but I am sure 'if i are in agreement as to what it
is intended t6 say that with al1/of your skill we can find , way. of
saying that which satisfies you.,

"Senator Envq. Wrll, the troublelis you staA out there with ~'No
declaratory judgnieit' sha issue under this subsection with respect
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to any petitioner."' Now, the only thing that can be issued here
under this in nature of declaratory judgment is the judgment that &

petitioner, a State or a political subdivision of a State, which happens
to be the petitioner, has or has not violated the 15th amendment during
the receding 1( ears, that is 10years preceding the action. So that
is what you are taang about.

Attorney General KATZENBACa. Yes.
Senator EnvIN. They go back 10 years, and for the next 10 years

there is no place for repentance.
Attorney General KATZNBACH. Well, the intention here was, Sere

ator, that there had to be 10 years if I can describe, as clean years-
Senator EutvN. Mr. Attorney deneral-
Attorney General KATZENBACH (continuing). Ten years without evi.

dence of-..
Senator ERWi. Why not change this I
Attorney General I ZFAflBACH. I am sure we can find language

to work that out, sir.
Senator ERVIN. Why not chafige the proceedings section and, say

that this act will not apply to any State or any political subdivision
of the State that can come into the court and prove that during the
year 1964 it did not violate the 15th amenchnent?

Attorney General KATZENRACH. That does not quite meet our prob-
lem, Senator, and the reason for it--I attempted to explain yester-
day-is that if from here on in every State were to administer literacy
tets in a completely fair manner, the result would be a large number
of illiterate whites on the voting rolls and a smaller-and no illiter-
ate Negroes on the voting rolls. The reason you have to go back to
this is to havq, tem apply what, in fact, was the standard that they
had been applying in prior years for the future at this point. Soit
does not accomplish it to say "All right, we are sorry. We havebeen
discriminating.. But we will stop discriminating now," because you
have all of 'the frfits of past discrimination which would then bepreserved.Senators ERvm. In other words, the Government feels like it ought

to take alittlo vengea Ine-
Attorney General KATZETBACH. Not at all.
Senator ERVIN (continuing). For past conduct--
Attorney General KA1i.ENBAOH. Senator, all we want ..
Senator. EINx(contiiing). Even though the person. or State.or

.county ,as acting in a righteous. manner with respect to the. 1,61
election..:

Attoriqy,.GenriBial KA TENBACHr. No, Sentor. All we want ip, for
these States tS' pti~7 the Sine test that, n fact, they have been'apply-

ing to.whites whmh isKi fact, no test at all.
'Senatori' ERrW, B t you say, M. Attorney General, that'.eye

though for .over, , years they .have been, doing that, they stil must
b6 put in the'1di S'second-class States and second..class countwi-

Attorney General KCATZENBAOH. Well-
Sepatbr IEvii' (cotinuing). yEven though they have repented of

all their pst§sins iid inequiti s 9 years before anid have been aqcting
in arighteous niinner.

,Attorney Geperal WATZENBACH. Yes.
Senator.ERim They itil 'must bear penalty for pat sn. ,
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Attorney General I"ATZHNBAOI.- You have to reach back to aocom-
plish this, purpose, Senator. You, have to reach back. You can't
stop in 1964.- Now Senator Dirksen indicated the peoQd.of time that
is proper to reach back for is one that -was discussed.' I think your
proposal that it be just in 1964_would be quite unacceptable.. I think
other proposals that were made that went back more years than 10
we felt was unnecessary to accomplish the purpose. There has to be
a period. because people have, been', registered, over a period of time
and if the inequities of past practice are to be cured. not punished,
cured, then some provision of this type seems to me absolutely essential.
.enator ERvIN. Well, if I understand your language ,correctly, it
may, not mean' that to you,:but it certaitily means to me that you are
punishing States under this bill. You are punishing States and sub-
divisions of States for past offenses, ,even though they are not -now vio-
lating the 15th amendment. I would seriously question the capacity
of Congress to enforce tho ,15th amendment by looking to the past
and putting handicaps and limitations on the powers of Statesbasedupon events whichoccurred in the past and which have-ceased.

Attorney General IKATZENBAOR. I believe, Senator, that, first, it is
not punishment; second that the effort is to - set 'straight, to cure a
situation that has existed, that the* only cure that you can-make in this
situation that is effective is the one that is suggested here. Now, I
think it is completely within-I do not see why-I do not see why if
States have been violating the 15th amendment in the past, I do not
see why Congress in attempting to enforce the 15th amendment should
say to them, "You maY preserve all of the fruits of your prior viola-
tion off'into the future."I

I think what Congress out to be saying to them, is: "In order, to
effectuate the 15th amendment we are going to have to make it impos-
sible for you to preserve off into the future all of the fruits of your
past conduct." ,

And that is what the effort of this is. .
Senator ERVIN. Well,. do you think it is desirable to preserve the

inequities of the past?
Attorney General KATZENBACH. No. It is not the inequities-of the

ast that are being preserved. It is the inequities of the past that are
bin g ured .

•

Senator ERVIN. Mr. Attorney General; you take the position,,in all
seriousness, that it is not -a punishment or penalty-upon a State or
political subdivision of a State or the election officials of the: State or
political subdivision of the State to say they are unworthy to, be
entrusted withthe same powers of government that belong to every-
body else inthe United States? I _-

,Attorney General KATZEFNAo.Ioo certainly take the position that
that is not a punishment.

- Senator -ERvim. - You take that:position when you pick out certain
States in a bill. They are picked out by Congress and not by the
courts- ' ,

Attorney General KrTZENBACH. That is correct.., Well- -

- Senator ERVIN. They are denied the right to exercise, a. clear con-
stitutional power. ,

- Attorney general KATZN BACH.- i do not see why we should put therights o - -.....:, ' ,. . , ,
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Senator ERvxni. You say that is not a penalty on that StateI
Attorney General KATZENBACH. I do say that is not a penalty. I

do not see why, Senator, the clear constitutional power that you are
talking about under article I, section 2, is a power that is so much
clearer and so much greater than the clear constitutional power of the
Federal Government under section 2 of the 15th amendment. That is
contrary to all constitutional law that I know because where the Con-
gress is given an express power to implement a provision of the Consti.
tution it may adopt any reasonable and appropriate means for doing it.

Senator ENvIN. In other words, under the 15th amendment to the
Constitution Congress has the power to annul the exercise by a State
of the provision of the second section of article I and the 17th amend.
ment.

Attorney General KATZzNBAOci1. Yes, if that is a necessary-if that
is at proper, reasonable appropriate thought-out means for Congress in
order to implement the 15th amendment, just as under the commerce
clause, Senator, there is a clear power on the part of the Federal Gov-
ernment to regulate commerce. It can override State laws in so
doing.

Senator EnviN. That is because that that power is given to the-
Attorney General KATZENBACH. This is given to them.
Senator ERVIN. That is given to the Congress and to no other body.

But section 2 of article I of the Constitution gives the States the
right to prescribe qualifications for voters in Federal elections. The
17th amendment does exactly the same thing. But you come and say
that Congress can legislate under the 15th amendment and abolish
the power of the States to prescribe qualifications under section 2: of
article I and the 17th amendment.

Attorney General KATZENBACH. Yes, Senatoi, and I can cite court
cases in support of that view, because where the courts have found the
discriminatory use of tests in the same manner that Congress is now
finding it they have frozen the use of old or new tests which clearly
can be prescribed under article I, section 2, apart from the fact that
these have been used in violation of the 15th amendment.

Senator ERvix. Yes.
Attorney General IC_ Tz!EAcr, They have done that, and they

said they are going to do that until the effects of past discrimination
have been cured, and that we have the-

Senator ERviN. This is going, Mr. Attorney General, with all due
respect, many bullshots beyond that. Tlf4se cases were'tried in court,
were they not, ?

Attorney General KATZE3Ao. But it makes my point.
Senator ERvIN. It makes a great deal of difference because the

court has the power to determine whether the Constitution lias been
violated and inflict requisite punishment. But the Congress does'not
have the power to make an adjudi~atibn that the Constitutior has
been violated and to inflictpunishmeit.'

Attorney General KATZENDACH. Senator, the constitutional point
on this, as I understood it, if you were making the constitutional point
that yti c6uld not under article II of the 15th amendment override
article I, section 4, and suspend or eliminate literacy testO I atm saying
I haie judicial support, the Supreme C6urt'nd court of appeal to
the effect that you can,,if it is necessary, to enforce-- -
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Senator ERVIN. Mr. Attorney General-
AttorneAy General KArZENBACH (continuing). The 15th amendment

so does. So. at least, we ought to agree that it is possible under the
second clause to eliminate or to freeze or to do away with the rights
of States to prescribe qualifications. At least that is possible to ac-
complish because we have court holdings which so state.

Senator ERVIN. That would be right interesting.
I would like to call attention to the case of Dun v. United Statep

which is reported in 238 U.S. at 347. The headnote correctly epito-
mizes the opinion on this point. It says:

The establishment of literacy tests for exercising the suffrance is an exercise
by the State of a lawful power vested in it not subject to the supervision of the
Federal Courts.

The Federal court has the power to determine in a properly insti-
tuted suit whether a State or political subdivision of the State or a
particular election official, has violated the terms of the 15th amend-
ment. It can then inflict any punishment on them that the ttct of
Congress may authorize. But this is going a bullshot beyond that.
This is letting Congess condemn the State.

Attorney General KATZENBACH. You use throughout words like
"guilt" and "punishment" and "penalty," and so forth. I think, Sena-
tor, that all it is doing is taking reasonable and appropriate steps to
enforce the 15th amendment. I do not think it is a punishment upon a
State. I cannot conceive it to be a punishment upon a State to say
"We are going to ask you to put on the same qualifications you have, in
fact, been using for white voters for egro voters until your past viola-
tions of the 15th amendment are cured.'v

It is exactly what the courts have been saying, and there is nothing in
the Constitution while it leaves the setting of qualifications to the
State in article f, section 9, simply by, as you point out, saying that
they shall be the same as for the numerous, most numerous branch of
the State legislature. There is nothing in the Constitution that says
under no circumstances may Congress be prohibited from dealing with
qualifications. And I would suppose that it was awfully clear that if
this, in the judgment of Congress it was necessary to do this, in order
to enforce the 15th amendment, that it had the power to do so. I mean
the court itself has struck down qualifications, as you know, Senator,
it struck down the Grandfather Clauses, which were qualifications, en-
acted pursuant to article I, section 2 and struck those down, because
theywer6 on their face discriminatory.

Senator ERVIN. Yes.
Attorney General KATZENBACH. I see no reason why it cannot strike

down qualifications where there is reason to believe in Congress j -
ment and a court opinion as well, under section (c) that we are simply
'going to strike down these qualifications for the future because in the
judgment of Congress this is a reasonable and appropriate necessary
way of enforcing the 15th amendment. To me that is simple and

-proper. I regret it is necessary to do it. But I do not think it is in
any sense not only not unconstitutional, in fact. I go further and say
that the 15th amendment itself, by putting in the 2d article there
was an intention that Congress should legislate with respect to this
subject.

45-755-65-pt. 1-7



Senator ERvIN. In other words, if a State or a political subdivision
violates a provision of the Constitution, then Congress can deny that
State the power to exercise the powers which other provisions of the
Constitution vests in the State or political subdivision?
. Attorney General KATZENBACH. Senator, I see no reason to state the
principal that broadly. I will say where Congress has the power to
enforce and is given it specifically in a section of the Constitution, it
may take any means to do so that are reasonable, appropriate, and
calculated to accomplish that end.

Senator ERVIN. How, can you show me a single decision in which the
court has ever struck down a literacy test which on its face applies alike
to all people?

Attorney General KATZENBACH. Yes.
Senator ERVIN. What case?
Attorney General KATZIENBACg. United States against Tuso, and

United States against Duke-excuse me--United States against Loui-
siana, the Supreme Court and-

Senator ERVIN. I ask you if in each one of those there was not a trial
before a court and if the evidence did not show that the literacy test
was being abused and misapplied so as to deny people the right to
vote on account of race and color?

Attorney General KATZENBAOI. Yes, but it was on-your question
was on its face nondiscriminatory, and on its face that was nondiscrim-
inatory.

Senator ERVIN. But the judgments in those courts did not wipe out
the literacy test, did they? They merely enjoined this use in such a
way as to accomplish that result.

Attorney General KATZENBACH. No. Wiped it right out.
S SenatorERviN. Entirely?
Attorney General KATZENBACH. Yes.
Senator ERvin. What case did that I
Attorney General KATZENBACH. United States against Louisiana.
Senator ERVIN. Oh, that was one. They held that those laws were

designed on their face to prevent Negroes from voting. Didn't they
find that?

Attorney General KATZENBACH. No. They were drafted in a non-
discriminatory way.

Senator ERVIN. Did theynot finally reach the conclusion that they
were drafted for that specific purpose?

Attorney General KATZENBACH. That they were drafted for that
purpose?

Senator ERvIn. Yes.
Attorney General KATZENBACH. Yes. Ii think it would be fair to

say that.
Senator EavIn. I challenge you and every lawyer in the Department

of Justice to find a single case where the court in the absence of a show-
ing of the misapplication of literacy tests for the purpose of excluding
people from voting on account of race and color struck down a literacy
test which was fair upon its face in the absence of any evidence.

Attorney General KATZEN"ACm In the absence of finding that it
is-

Senator ERVIN. Yes in absence of a court finding.
Attorney General iATZENBAOH1. Senator, of course, they have not,

and, of course, we are not doing it here.

go VOTING RIGHTS
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Senator ERvin. But--
Attorney General KATZENBAOH. You do not strike down the literary

test just for the heck of it. You strike them down because they are in
violation of the 15th amendment.

Senator ERviN. You are striking down the literacy test application
in the 34 North Carolina counties in the absence of any evidence. You
are striking them down by congressional recital.

Attorney, General KATZENBAOH. Striking them down by congres-
sional recital and offering each and every one of those counties the
opportunity to show that they have not discriminated.

Senator Enviq. In the 10 years, last past.
Attorney General KATZENBACH. Within the past 10 years; yes.
Senator EiVwN. Now, I do not believe everybody in your Depart-

ment agrees with you on this thing do they?
Attorney General IATZENBACII. I have not-there are 9,000 law-

yers. Not all of them have studied it.
Senator E vLN. Yes.
Attorney General IATZENBACH. Senator, sir, I cannot answer that.

I can say that I have consulted on this with the top officials in. the
Department of Justice and they agree. I include on that the Solicitor
General who has to argue this case.

Senator ERviN. I am informed that Mr. John Doar when he testi-
fied on February 25 of this year before the Subcommittee on Consti-
tutional Rights of the Senate Committee on the Judiciary, testified
that it was his view that if Congress desires to do anything in the field
of voter qualifications it would have to be by constitutional amend-
ment. Can you either affirm or deny he gave that testimony?

Attorney General IKATZENBAcH. I agree with that statement, if Con-
gress wishes to strike down, which was the question, of voting qualifi-
cations throughout the United States which was the context in which
he made that, I agree completely, it has to be done by constitutional
amendment. I have no question about it. Mr. Doar had been:asked,
if he had been asked-and he has read this law and studied this law
and agrees with it, and agrees as to its constitutionality-had he been
asked is it possible to strke down voter qualifications when they are
in violation of the 15th amendment, I have no question as to what Mr.
Doar would say.

Senator ERvfw. In other words ifyou are going to pass a law that
applies to the 50 States you would have to have a constitutional amend-
ment, but y6u can ma ke a la* that strikes down the use of certain
voter qualification in six southern States and 34 North Carolina coun-
ties without a constitutional amendment ?

Attorney General AiTZENBACH. That is not. an entirely, accurate
way of putting it, Senator.

Senator ERviN. That is the substance of it.
Attorney General KATZENBACiI. No. I thilik you can strike, down

the voter qualifications in -each and every one of the 50' State where
you have a reasonable basis for believing they have been used in viola-
tion of the 15th amendment, and that is an appropriate way to do it. I
would exempt no States from that. This statute exempts no States
from that.

Senator JAvrrs. Mr. Chairman, would the Senator yield on this
Doar testimony?
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Senator ERvIN. Yes; I will yield.
Senator JAVITS. I wits here when Mr. Doar testified, and I believe he

did testify, as a matter of fact and I ask the Attorney General: Have
you read Mr. Dorr's testimony by any chance?

Attorney General KATZENBACH. Listened to it.
Senator JAVIrS. Listened to it.
Attorney General KATZENBACu. Senator, I believe it was in response

to questions that you asked.
Senator JAvrrs. That is right. Is it not. a fact that he testified to

exactly the same view on the triggering effect of a finding, and he
did not qualify that finding to have to be that of a court, of violation
of section 1 of the 15th amendment, substantially as you-

Attorney General KATZENBACH. Yes.
Senator JAvrrs (continuing). The policy he would perceive?
Attorney General KATZENBACH. Yes.
Senator JAvrrs. All right.
Attorney General KArZENBACH. Senator, I think that it might be

helpful for the record to show that in the recent Supreme Court deci-
sion of United Statesi against Louisiana as to the test there is no evi-
dence in the record that that particular test that the United States was
questioning had ever ben abused or used in violation of the 15th
amendment. What the Court suspended was that test in the same
manner that Congress is, in effect, suspending test here, and it did
so on the basis of evidence that previous tests had been used in-a dis-
criminatory manner and had been abused. So that, in essence, what
the Court did in United States against Louisiana is exactly what
Congress is doing in this statute.

Senator ERvN. They at 'least had evidence that previous similar
tests had been usedto deprive people of the right to vote'on aecount
of their race, did they not?

Attorney General KATzENBACH. That is right, ,provided here in
section 3 what is--- .....

Senator EnvIN Here tlere is no evidence at all.' There Are no wit-
nesses to' be cross-examined. There is no chance to dispute the con-
gressional adjudication of guilt.

Attorney General, KATZ=NBACH. Well, I believe the situation is a
little bit different because the Court is not given a power under article
II, section 2 of the i5th amendment, to deal with this, problem' Con-
gress is. Therefore, if a court is going to deal with this problem it
has to do so on the basis of the specific ease before it, in the absence
of Congre having used its legislative power under the 13th amend-
ment. The point is that the constitutional point is that the Court held
in that case that it could suspend a test, in which there had been no
evidence of abuse, based on the prior record of abuse of similar tests in
that particular State.

Senator ERwiN. Let's see.
Attorney General KATZENBACH. That is what we are doing here,

Senator.
Senator ERVIm. This Wall Street Journal says, speaking of yoiir

testimony -
Attorney General KATZENBACH. I wonder whether they read it. I

read that editorial. I did not think I said what they said Isaid.
SEnator ERvi. Let'ssee. I will read it right now: ' ,"
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So to Justify a Federal law to overrie Stat* voting requirements to permit
the Federal Government to eliminate literacy requirements entirely in some
States, Mr. Katzenbach had to adopt the line of reasoning that the abuse of a
principal condemns the whole principal.

Is that not exactly what you are saying here,' that while a State
normally has the. right under the Constitution of the United States to
adopt a literacy test the abuse of that power destroys thh.t principal?

Attorney General KATZP CU. I think that would be guite an
accurate statement if you just added in 'there the fact that m order
'to enforce the 15th amendment and the legislative mandate under that,
if Congress should determine that in order to prevent future abuses
and to cure past abuses it is necessary to suspend the operation of these
tests or suspend that principal for a limited period of time within
these States it would ie an accurate statement. I think perhaps the
shorthand statement of that does not, fully make the point that I at-
tempted to. make. • ' e t i

Senator Eavzi. Now, iS not this, next paragraph of this editorial
exactly what you just then said?

That is, he argues that te Federal Government under color of the 15th
amendment has the authority to override the constitutional right of some States
because literacy tekta . .

And they have a quotation here. I' do not know whether that is
appropriate or not. Batey ha6.quotation.

Has been perverted to test not; literacy, not ability, not understandng-but
race.

Attorney General KAiTZBNBAOH. That is correct.
SenatorERviw (reading):
And this is sufficient reason for the Federal Government to eliminate them

entirely wherever such perversion has taken place.

(The Attorney General nodded afirniatively.)
Senator ERviN.'They quote you pretty accurately, do they not?
Attorney General KATZZKtBAOH. That is accurate, that part of it is.
Senator Envi.v .' Then they say.
This argument, please note, is quite different from an argument for a Federal

law requiring that all literacy tests be fair and equitable and that Federal
authorities be authorized- wherever necessary to see that It is so..

Att pey General K nu o. Yes; it is different because it has
to'take account as Wall Street Jouinal does not,.of curing the prior
in euities.

WeSenator ERviN. ;Yes; it pToceeds further:
'The fact that literacy tests can be fair and equitable In fact to conceded-

Attorney General KATZENBACH. Yes. .

SenatorERviN (continues reading),:
the literacy tests of New York State will be left untouched as will those in a
number of other States but the distinction is not made on. an -examination
of the individual merits Judicially measured of such tests. The merits and
demerits would be..measured under, this law b I how many people vote,

Now, is that not a correct statement I
Attorney General, KAT= A6J1NA .. 'With the, qualification of section

Senator. ERvN, iAnd that.,is the section where they come in and show
the 10 years last past that they have not offended , :
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Attorney General KATZENBACH. Yes.
Senator ERvN. [Reading:]
On Mr. Katzenbach's line of reasoning the Congress could have abolished

poll taxes-surely a thing susceptible to abuse-by simple statute Instead of
as Was properly done by constitutional amendment

Attorney General KATZENBACIT. I always took the view that poll
taxes in Federal elections,,could have been-done by statute and there
would have been no problem to it. I think I have testified in the other
body, and I think I have testified-maybe I have not testified here--
that I believe that to get rid of poll taxes by-I think you could sus-
pend poll taxes under the i5th amendment under section 2 if you could
establish that within the areas covered there ,was a high probability
that those po11 taxes had been used for discriminatory purposes and
you gave the opportunity to the States and political subdivisions to
come in and show that they had not. I I

'My difficulty, on this, on the elimination -of poll taxes:is that I do
not believe I have the facts to make a record that poll taxes have
been abused in violation of the 15th amendment.

Now, thfe' were enacted in at least two of these States, and the,
legislative record will show it, because the State legislatures thought
that ,they were a good device for dis riminating against Negroes,
but they have never been pushed t the poifitof having to ue poll
taxes for that purpose because the 'had such other much more easily
arid much more convenient devices' therefore, ' it makes it difficult
for me to show the poll tax was abusd..

If you do not let a Negro regiuwr he has n;6 incentive to pay the
poll tax. The fact he cannot register to votes where the discrimina-
.tion occurs, It makes it difficult for me to establish that the poll tax
was also discriminatory. Having found a better device they used it

Senator ERVIN. Do you recall that the Supreme Court of the United
States held in the case of Breedlove v. S' uttle8.that Georgia had the
right-undo' the.Ooxstitutionf tha Unted States to.proyidefor poll
taxes prerequisite to the right to vote'

Attomey General KATZ.NBAOH. Of course, I recall that case, Sen-
pr, b z I , do ot' thinikit thtle C0ourt said "And'they may use this

if they choose in'violation of the 15th amendment.?, A agree with you,
that, the fac th pQurt specifically, said in, its, language "aea e
strained by the 15th and 19th amnndens and other 'provisions of
the Federal Constitution.".

Senator EnvNr. Yes sir, and that woul4,b s.-...
Attorney General KATZENBAOH. So if you could show that the poll

tax 'was in i nation '0 the'lth ameindment that decision would not
give much comfort, would it? '

Senator ERvIN. No. It held it" did, not violate the '15th --amend-

Attorney: General, KATzDB3oA. Held -it did not violatethe. 14th

Senat&r Ervn.- Held that it,was' applied impatially"to al men.
That is what that case holds.

'Attoimey, General KArznxAdi.. Them was no evidence in that, case
that had not been-this is one of my problems. I said I cannot----

Sehator Enwm. You' sky if it is used to violate the, 15th ,amnd.1
ment, notwithstanding'the fact that Georgia had the constitutional
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power to impose a poll tax as a prerequisite of voting, Congress can by
simple act pass a law to abolish Georgia's poll tax.

Attorney General KATZENBACH. Yes.
Senator ERviN. Yes.
Senator JAvrrs. Will the Senator yield on the poll tax matterI
Senator ERviN. Yes.
Senator JAVITS. Is it a fact, Mr. Katzenbach, that if the Congress

should find that in those two States you named, that at one and the same
thne that it was dealing with literacy tests, it wished also to deal with
the poll tax because of the likelihood that it would be employed if other
subterfuges were swept out of the way, would you say that would be
beyond tWe power of Congress?

Attorney General KATZENBACH. I think the record is much more
difficult on that, Senator, because it is hard to show that it has been
employed for that. Our difficulty with respect to attempting to deal
with poll taxes, except in the limited way we deal with thex here, has
leen this one on the question in Bredlove against Suttles, which isgoing to be reexamined by the Court the next teim, as to whether or

not there is a 14th amendment violation in imposing the poll tax. At
least four jurists are willing to reconsider that e§e because it is going
to be argued before the Court. So, four juristsithink that n.t least thereis enough merit in. the argument to have them look again at Breedlove
against Suttles which was a 1937 decision.

I do h9t thinlu, anything that Congress says under the power of the
14th amendment helps very much. That is a congressional judgment
that it violates the 14th amendment is no better, in fact not quite as
good, as a judgment by the Supreme Court tat it violates the 14th

amendment.
As far as thp. 15th amendment is concerned, I ty I am just thin on

evidence on that which I am not on literacytests.
What we feared on this was that if we were to attempt to suspend

the pol! tax ,within those areas, and the Court 4id not knock it out on
ith amendment grounds, i which casb 'oir problem would be solved,
and then sid there was not a sufficierit rec6rd before ConPgess to 7Xake.thisjudgm et, then' we would have failed doal wit -the poll taxand
would h-ve to comeback for further legislation along the lines pro-
,posed here, and. you might keep people from voting in .further elec.

,ions by taking that constitutional risk, Which I would regard as sub-
stantial. I d'6 iotmean to say that I think Congr ess want t6 make
it clear,-I think Congress can abolish poll taxes under the 15th amend-
ment, if there is evidence before Congress that the poil ,taxes in any
given areas have been psed to violate the 15th amendment; Congress
could iake that finding and if thawas a reasonable way of, as I think
it is here, With respect td literacy tests, Congress could doit. I think
it is at tougher congressional argument to make because I have not got

SSenator J :vTs. As a fact, is ndtCongress making the finding inhe
statUte yqU proposethat the poll taxes oVer and above the current year's
poll tax -

Attorney General KATZENBACI-. Yes.
Senator JAViTS (continuing). Represent an obstruction to voting,

and so on ?
Attorney YGeneral KT1sBAqoH. Ye, and the reason for thAt asi

am sure you are aware, Senator, is that there was no incentive to pay
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a poll tax, if you were being' discriminated against and not p*drmittedto register under literacy tests. So here the judgment that Congresswould make upon the enactment of this bill would be that you do nothave to pay poll taxes for years when you are being discriminated
against on registration. But you do have to pay it. I regret the factthat we had to adopt the procedure which even allows the Federal
examiner to collect, but if you keep your eye on the proposition thatthe purpose of this is to get people permitted to vote when they havebeen discriminated aginst under the 15th amendment that seemed tous the best calculated way of accomplishing it even though I person-ally and I think this view was shared by a number of the people whoworked on this bill, would like to get rid of poll taxes. I personallywould like to get rid of them wherever they exist. I do not see whya person should have to pay for the privilege of voting in a democracy.

Senator JArrs. I thoroughly agree wit h you, and I shall probably
seek to amend the bill to eliminate them. Thankyou.

Attorney- General KATZnBACH. You run a risk, Senator. You'run a risk when you do that that you should be aware of. If you are
wrong you would deprive people ofvoting.

Senator JAvrzrs. Wll;'in the limited way in which we have just
discussed it. That is all.

Senator Tniv. The editorial proceeds. It says this:
Indeed on this line of" reasoning the fact that police powers are sometimesabused by local policemen-and they certainly are-would bee6ine an afgihmentnot for halting the abuse' but for eliminating the local pollee powers.,
Now, are notpolice powers very frequently abused ?Attorney General "KATE qbACH. They are sometimes, sometimes

abused.
* Senator ERVIN. Does not the position you take lead to this, that
although the Constitution-

Attorney General oKATzEIWsACH. I o not think the police abuse,Senator, except in the very limited cases related to discrimination onvoting. 'do not see how under article II of the 16th amendmentwe would have anything like the facts were Congress to make a judg-ment that therefore all local police forces should be eliminated or
even some of them.

Senator ERviN. Do you take the position that this greater powerof Congress to prevent States from exercising their constitutional
powers only exists in respect to the 15th amendment and hot inlresp'wctto other provisions of the Constitution I esecAttrney General KATzrNBACI. I believe,- Senator, that where Con-gress is given an explicit power to legislate with respect to a problem
that the power of Congress is greater with respect to that problemthan it is if there is no such power given to Congress. pSenator ERViN. I appreciate your answer, but i do not believe it isquite relevant to the question. I would like to ask the reporter toread the question toyou agaii and see if I get a specific answer, Attorney General KATZrNBACH. I willmake every effort to give you
one.

The TR~roir Re (rea ding):
Do you take the position that this greater power of Congrelm to prevent Statesfrom exercising their constitutional powers only exist In res pc to the 15thhfendment nd "ii tn ttjtliei. provisions of the Oofistitt:i ,? '6,



,4ttorneyf Qeneral, KATZENBAUH. I believe, thAt p.owPr, exists, n any
area where- Congress is gien ti. explicit po wr legislate. For ex-'
aprple, it. exists unoer the commerce clause w here Congrss has taen
over Sate functions with respect , labor relations; w'ith resleet to.
food and drugs; with respect to meat ih .tlon; with res:ect t ]i1
labor; allthifgs that States could appropriately legislate abt in the
absence -f. Federal statute pursuant to a power given t9 the Fedlrm;
Government by the US. Constitution. , '

Senator ERvIN. Do you now see any- fiction b6Itwecr, the izlter
state commerce Pause which vests ipn Jq0gress t1e entire p_6w1r'to
regulate interstate commerce and4 thePIoyIions of th il h d
ment in its relations to section 2 of article I and 'the 17th'a mndmdnt.
clearly giving the States- giving the, Federal Government, ne p'wet
whatever t prescribe qualifications for voting..

Attorney General KTZENBACH. Very little difference, Senator. the,
commerce clause is obviously-you made it clear-¢ 4y brm,4 lqer,
to go into a number of areas in the interests of regulate ng c qqce.
The power under article II of the 15th amendment is more narrowly
focused upon steps'that are reasonably and necessarily appropriately
aimed as the'objective of enforcing article I of that Wction. ,o ta
I would think that the principal was the same.h$ut tlit, in fac, the'
power. under the interstate commerce clause can cover labor relations,
here and food and drug over here and vice over here, and a number of
different problems; whereas, the legislation that would be appropriate
under the 15th amendment would have to beclearly aimed at eliminat-
ing violations of the first clause.

,Senator ERvI.- Has not the court held in the cases that the power
given Congress by the interstate commerce clause, is an exclusive poWer,:
which belongs to Congress alone and, for that'reason, Qngress. can,
nullify any State laws that are inconsistent?

Attorney General KATZENBACH. Yes.
SSenator ERvirx. Yes. But the Constitution, says that *oterqualifi-

cations are quite different. It says that the State can prescribe them.
The only. function the Federal Government has under the Constitution
is to see that there is no discrimination practices in. violation of the,
15th amendment , or the 19th amendment.

Attorney General KATZENBACH. Right.
Senator ERVIN. Yes.

,.:Attorney General KAZFzwNBfAH. We are in complete agreement on
that statement., , : , .... 01!

Senator Env= With all due respect to you-I think the difference,
between the interstate principals that have been invoked by the intern,
state commerce clause and those invoked by these constitutional pro-
visions with :reference to voting, as I said yesterday, only with refer-
ence to another matter, is as wide as that galf which yawned betwqP,.
Lazarus and Abraham's bosom and Diomedes and Hades. .

Does not article I.of the Constitution prescribe certain- powers of
Congress,,and then, it says expressly that Congress has the right to
legislate, to poss any law which they deem necesary or appropriate
for pexecutingothese powers?
'Attorney GeneraIKATZENBAI.. ,Yes. ,
Senator ERvIN. Well, there is really no difference between the legis-

lative power given Congress under the 1st amendment and the legisl a-
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tive power given Congess by the 15th amendment to enforce the
amendment, is there, when you get to the substance of things?

Attorney General KATZENBACH. That is correct, Senator. The
power given under article I to enforce the Federal powers under article
I has to be related to those Federal powers and similarly the power
given under the 15th amendment has to be related to the substance
of what Congress was attempting, what the country under the Con-
stitution was attempting, to state in the 15th amendment. It has to
be a relationship between the two, yes.

Senator ERviN. In both instances2 the Constitution says Congress
has the power to enact such legislation as it deems appropriate, does
it not I

Attorney General KATZNBACH. Yes.
Senator ERVIN. So there is no greater power given to Congress un-

der the 15th amendment to nullify State laws than given under any
other provision of the Constitution?

Attorney General KATZNBACH. If it is reasonable and necessary
and appropriate to enforce the Federal laws given there it could nul-
lify an inconsistent State law; that is correct. I think that would
necessarily be true under the supremacy clause.

Senator ERVIN. If Congress can nullify the power of a State, be-
cause the State perverts or abuses that power in one respect, it can do
it in all respects; can it not?

Attorney General KATZENRAOH. If it does in one respect, it can do
it in all respects that are similar to and subject to the same test
thereon.. Senator ERviN. -Congress could pass a law declaring that the local
police have abused tM police powers giv en to the States and deprive
the States of the power to exercise their police powers, could they not?

Attorney General KATZENBAOH. That may be your position, Senator.
Senator ERvIN. It is not mine.
Attorney General KATZiNBA0H. It is not mine. Then we are in

agreementt. They cannot.
* Senator:tEivmi. That is one thing then, that the States can still hold

on to; in other words,- that, is beyond the 'reach of Congress. That
is one power which the Congress cannot deprive States by recitation
in a law? I ' - :

Attorney General KATZENBAQH. I would think that was true, Sen-
ator. I cannot think of any power similar to that which is being exer-
cised under this bill, which is given to the Federal Government. There
is not, provision that I can' recall in the Constitution that says law-
enforcement responsibilities are given to the Federal Government.
If such a provision exists then I suppose you could override contra-'
dictory State law-enforcement statutes. You could under the 18th
amendment, I suppose, moderate or modify certain exercises of the
police power if you had a factual showing that these were used to
interfere with the right to vote. -But it would be a very narrow. power.
I do not think that,-I think if we could focus on the fact that we
are here implementing section 2 of the 15th amendment and.that we
are not here doing other things under the Constitution it would help
to make the constitutional positioil clear. ' *
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Senator ERVIN. The enforcement of the 2d section of the 15thamend-
ment is in the identical words of the concluding section 'of the 14th)
amendment; is it not?

Attorney General KATZENBAoH. Yes.
Senator ERvIN. Yes. And the 14th amendment says that no State

shall deprive any person within that jurisdiction of the equal pro-
tection of the laws; does it not?

Attorney General KATFwmACH. ,That is correct.
Senator ERVIN. Does that provision not apply every time that-a

State law which is so broad as to include the ordinances of all munic-
ipalities located within that State touches any individual I

Attorney General KATZENBAcH. Yes. Maybe, Senator, if we looked
at a more specific field, I would think, for example, and I wonder
whether, you would agree that Congress could under the 14th amend-
ment forbid by statute, use of a coerced confession? Would you
agree that would be appropriate legislation and implementation of the
14th amendment?

Senator Eivixv. 'Yes, I think uindr the decisions I believe.,
Attorney General KATZENBACH. Even if State statutes say you can

beat anybody you want, to,, to get a confession, we can override and
nullify that State statute, by saying that is. a violation of the 14th,
amendment. I would think we could.

Senator ERVIN.' But under-your .reasoning; Congress could step in
and annul every State law which, either by reason of its terfts or by
reason- of its application made a distinction between the individuals,
assuming that classification.was reasonable.

Attorney General XATZENBAoxH. I would. think if there were State
laws that permitted ,for example, State officials, State police or local
police to arrest -ithout probable cause and to detain people for a
period of 48 hours for questioning and providing that statements made
during those 48 hours shouldibe adissible in court; that C-ongress
could write a law which said that you may not do any of these things;
and thatthat -Would be appropriate implementatin of the congres-
sional power under the14th amendment, or the fab they have- left-it ton
the courts to do, and that is another interesting -point because you see
what the couirtdid in.United States against Louisiana, where Congress
had not legislated oh this, is, in effect, a very similar remedy to what we,
are proposinghere.. The constitutional point is the same.

Senator EiiN. I do not understand you so to say, that the, equal
protection of laws clause only applies to State laws. It also applies
to the application of those State laws.

Attorney General KATZENBACH. Yes, it does.,
SenatorI ERVIN. A d under your line of reasoning in respect of the

15th amendment, although the law of the State provided for admission
to'bail, if a police officer arrested a man ,and denied him the right to
bail, then Congress could pass a law annulling the State laws on the
subject, could they not.

-Attorney" General KATzENBAOH. Yes, in effect, I think that they,
could because presently denial of that kind of a right is grounds for'
criminal charge under the Federal/law, and I suppose to thatx4tntt
any State laws which are contrary are already annulled.

Senator ERVIN. So under the 14th amendment, Congress could annul
practically everylaWof, every Stateif-itsawfit., ,

'99",



100

Attorney General KATZNBAH. Not every law ot every State, but
every law of every State in violation of the 14th. amendment,

Senator ERVIN. Congress could annul every law'of every State-which:
in its application by any State official whether by a policeman oi 'the
beat or justice of the peace or a school commissioner or any other State
or local official; if this act was in violation of the law, could it n~tI?. Attorney General KATZENBACH. If it showed there were a finding on
the part of Congress and evidence .before Conress -that that par-
ticular law'or those particular categories bf law had been repeatedly
used in any particular. areas or under any particular tests used ih'vio-
lation of the 14th amendment, then I think Congress would be allowed
to enact appropriate legislation to do' so. 'But 1 would think ,it is a
terrible mistake, Senator, to think that Congress can just'do it without
findings of some kind, without facts of some kind. We put those-into
the record. . .

Senator ERvIN., All it has to do is just pass the kind of finding you
have here, make up any kind.

Attorney General IAZNBACH. If the court were to find-
Senator ERvxm. 'Yes. -

Attorney General KA'rzNBAcn. And the.court is going to test that
finding against the record and against the objective that congresss was
attempting to achieve, and it is going to have to find that this was a
reasonable and appropriate way to deal with the problem,4hich Con-
gress had legislative authority to deal within order to uphold the con-
stitutionality. Now4-if the court'does not find this bill is inactive, that
this is a reasonable and appropriate way of dealing with discrimination
in voting, then, of course, you would be right and I would be wrong.'

I believe that it island our whole case rests upon the fact that this is
a reasonable and appropriate way for Congress to deal with the dif-'
ficulties that haVeoccurred' under the 15th amendment. If the court
saysit is not, then obviously it is goihg'beyond the power of 'Con-
gress.
. Senator ERvIN. I noticed the way you answered about the, 14th

amendment, you said if a law had been repeatedly abused.
Attorney Oeneral KATZENBACH. Yes.
Senator EmixN. But there is-no such requirement laid down i this'

field, there is just one abuse in 10 years.
Attorney General KATZENBAoH, We discussed that yesterday,,
Senator' ERvx. Yes. - .
Attorney General KATZEXBAOH. Senatoir- I believe, and I said I

thought that there could be some evidence that it was not an isolated
abuse, could require that. e 1 . ...

Senator ERviN. I Will read the rest of this editorial, and then I will
proceed to another phase. , ,

- Attorney General KATZEMBACt. I have already-read it, and I did
not enjoy it much, Senator." .

Senator EnviN. I do not blame you. I do not blame you. But I-
think we have agreed that starting with these pairagraph§ I, -have 'read
to you, starting with the second column,, four of them; youhave agreed'

Attorney General KATZFXBACFr. My recollection 'I disagreed'v-ith
the last paragraph, that vou read, Shsittoi, and :I(tialifled!one of-,the
others, but the record willAhow what I have said abodt iti
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Senator. i-vix, ,Yes. I think. I will, put. this in the record, in a

minute and then we can see how much. I thought from your own
.. stunony, with respect to all of the paragraphs in. the second column
until we got down to the one about the police officers that you admit-
ted this was an entire reflectionbof your- ...

Attorney Qenera!.KATZNBACII. I believe the record will show that
I qualified one of the statements earlier which I thought was rather too
broad but I believe in the first amendment and the Wall Street Jour-
nal can print what it wants.
. Senator ERViN. In my, statement I eliminated that because that is
the paragraph that started on the bottom of the first column, Now I
will read the rest:,

For ouO, Own part'we have no reason to doubtthat In some places th con-
stitutional principles under which each State sets its own. voting requirements
has been perverted to deny some people the voting'rights they are entitled'to.

And we agree that this is a strong argument .for national action to remedy
these abuses wherever occurring.

.NW I ,cme to a paragraph I have to admit tht I agree with:
But if that is also an argument for altering the Constitution in unconstitu-

tional fashion then what the Attorney General of the United States is saying is
'that one perversion Justifies another.

Attorney General KATZmmnAOH. Let me be very clear, Senator,
cystal clear, that I have no desire to alter the Constitution. I merely
have the desire to enforce its provisions.

Senator ERvin. And, this bill, undertakes to suspend, as the Senator
from Illinois so well said yesterday, the provisions of the Constitution
giving States the right'to prescribe literacytests. , Ido not think the
fact that somebody violates one provision of the Constitution gives
Congress the power to annul that provision of the Constitution. It
would be a pitiful thing if it did because if the State judges did not
convibt people, the State juries did not convict people, then under the
theory that I see that supports, thisbill Congress just passe the law
doing away with jury trials and courts in the, States. ! , .
. Attorney , General KATzm-AcH., That is not the theory, Senator.
I expressed the theory repeatedly to you. , I have tried to be as clear
about it as I can. I do not know how can express it any more clearly
than I have.

SSenator ERvrN4 Well, I -think that the theory that Congress can
'suspend the power of the State to exercise its' constitutional powers
under, article II section 2'of article I, and the 17th amendment because

'ofwViolation'of the 15th amendment, leads to that conclusion' inevitably.
lAttorney General K&vrAiAc.' Senator, the short answer to that

() ( the Court .under the identical' amendment has aliidy given
identical relief to the relief suggested here, or virtually identical relief
to the relief suggested here, (2) that if the Court'can dothat I see no
eason why Co nnder its legislative provisions under section

cannot,: aa similar thing;' particularly- in view' f t~e fact that 'there
is pk6Wsion in here ferta judicial determination with reoebt to any
atooa that has not, in fact;'" " disrinatingn thepast.

Youi talked yesterday abblit ex' pio _acto, and So forth, yet thefinding n the Lou case wa that bec~Viso your past6 cnduct
y3ik cnohOt nb'W nvoke a new test.' ' .
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Senator ERVwN. Well, that was the Court that was going on the evi-
dence of the past conduct.

Attorney GeneralKATZFMBACH. That isthe same Court that. is going
to look at this bill.

Senator ERVIw. And I think there is a very wide distinction between
legislative power and judicial power, and I think I know that youagree with t=i.

Attorney General KATZENBACH. But the constitutional theory there
which you have been arguing about-the suspension of the State's
right under the 15th amendment--can you suspend the right of the
State to impose certain qualifications 'on the basis- of the fact that
that State has in the past abused its rights under article I, section 4.
Can, you, do that under the 15th amendment V- The Court has already
held, yes, you can. . .. ..

Senator ERvig. I think in that case the Court-
Attorney General KATZFBACH. The Federal power is supreme.
Senator ERviN. The Court held in that case that the statute itself

was 'unfair aid was a device to circumvent'the 15th "aniendnent.
Attorney General KATZENBACH. The Court held that. ,
Senator ERviN. The Court did nothold that in respect to the literacy

test that applies to North Carolina's' 100 counties until this bill be-
comes effective and then only applies to 50 to 66 of theme,

Attorney General KATZENBAcH. That is right and we will see if this
bill is passed whether they will so hold. ' '

Senator ERviN. That is a very queer thing. We have one law
that governs Voting qualifications in one county in North Carolina
and an entirely different law in the next county.'

Attorney' General KATZENBACH. Yes.
Senator ERvin. Ye§.
Attorney General KATZENBAOH. You have that situation presently

keisting right at the' moment in any number of areas in the'United
States, Senator.' 'I mean it may seem anomalous,'but after all every
place that we wona court case and we have anorder which freezes andl

forbidss the use of'thenew and old teststwhich we-have a: number of
judgments on iIi those particular counties, Senatora'W different require-
ment is being imposed than in adjacent counties.

Senator ERv N. Yes, sir, and you did that in. a judicial -proceeding
with evi~ilne where an opportunity to be heard ,kas given' and where
the evidence 'established it before you deprived them of. that power.
, Attorney General KATZEnBAcH. Let's be clear that- this permits a
similar judicial proceeding and similar evidence to be introduced.

Senator ERv71f.''I have, to disagree with ,you there because under
.those existing laws the question is" whether they, are presently, engaged
in violation *of the 10th amendment., Under this bill'the question
would be whether theyviolated it any time in the last 10 years.

Attorney General K4TZ"N1ACn. We, can introduce 'with respe t to
those tests--wecannot saypresntly. You go lack and you logk at
whether or not' they h've been discriminating jn the past, ,' You can-
not prove future conduct. ,You, cannot,,in the nature of.tiings , prove

,present conduct on the day you ,ire, on r l,, qYo °haye to ha~e,that
on what peoplehavedonein te past. ,

Senator ERtVt. Yes, tut you do no' ,ord1nr0ly..go .1O yars
to prove something. .
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Attorney General KATZENBACH. We have gone back, I think, 10
years in some Of our cases, have we not I

Mr. GfCKST iN. Yes.
Attorney General KAZ=NBACH. Yes, we have, gone back 10 years,Senator...Senator ERYIN. Now, this bill would outlaw the literacy test, in 6

States, 34 counties of North Carolina.,
Attorney General KATzENBACH. Seven States, I believe, Senator.
Senator EmvIN; Seven States f - . 1 ? :
Attorney General KATZEMBCH. Yes.
Senator Euviw. Well, I don't guess there may be a finding that some-

body wrongfully applied the literacy test to an Eskimo up in Alaska,
but you do not have information to that effect, have you I

Attorney General KATZENBACH. That.is correct, Senator, but-
,Senator ERvIN. That is one reason I think-
Attorney General KATZENBACH. I do not. see why you would- be

adopting the position that itis wrong as applied to the 34 counties of
North ,Carolina as well, and I do not see why you should assume that
we knock out Alaska.

Senator ERvIn. I think you ought to knock out Alaska. I think the
fact that you bring a bill that will condemn a State that nobody claims
has ever discriminated against anybody in this field shows that this
bill condemns the innocent along with some that may be supposed to
have been guilty., .... . .I , I . I .

Now, the Federal Government seems to have an .opinion that some
States ought to have a literacy test. I would like to call attention to
the fact that this Congress is not very consistent on this point. For
example it adopted section 1443 of title 8 of the United States Code,
which, regulates the kinds of a test a person must pass to become a
naturalized citizen. Of course a person has to be a citizen to become
entitled to the protection of the 15th amendment. This section pro-
vides the examinations he must undergo.

Such examination shall be limited to inquiry concerning the.appli-
,cant's residence, physical presence in the United States, good moral
character, understanding of and attachment to the fundamental prini-
ciples of the Constitution of the United States, and ability to read,

,write, and speak English. Other qualifications necessary to become
a naturalized citizen shall be uniform throughout the United States.

Now, here we have the Constitution on one hand outlawing all tests
in certain States and providing for tests for naturalization for
foreigners. .

_Attorney General KATZENBACH. I am glad you raised that point,
Senator, because it might be interesting to the other members of the
committee, that it was on those requirements that the Louisiana test
was based, and it was that test which was declared unconstitutional
under.the 15th amendment by the Supreme Court.,

• Senator TRivik. Yes. What is sauce for the State goose is not sauce
for the National gander. * .1 '

Attorney General KATZBNBACH. The Supreme Court felt on the
-basis of the Louisiana record thal4 tests based on language should be
susTended'.

Senator ERvIi. Now, I would like to ask you a, few questions about
existing laws on thisgeneral subject.
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Seti6n1986 of&ttile 424 Uth ilnitod States Code bears head-
note "Civil Action for Deprivati~nof Rights" and'p-rvides:

Every prso who, under cover of any statute or ordinance, regulation, cus-
tom or usage of any State or 'territory, subjects or causes to be Subjected any
citizen of the ULAted States or other person within the Jurisdiction thereof 'to

' the depivati6h of any'rights, privileges, or immunities secured by the Constitu.
tion and laws, shall be liable to the, party :injured in an action at law sued in
equty or other proper proceedings for redress.

Now, my question is this: Have not the, Federal courts interpreted
this statute to give to a person who is wrongfully denied the right to
egister or: to vote, the right to bring an action for damages if the
jury has been consummated and the right to bring a :suit in equity
for preventive relief if he is threatened with such a deprivation?.

Attorney General KATZJ6NBAdiH. Yes, Senator.
Might I add that (1) it is quite a burden when you have thousands

and thousands of people in this, most of whom have very little money
to ask them to bring a civil action to secure their right to vote with the
difficulty andlthe expenses that that involves.

You would have, if that were your method for effebtuating--Con-
gress really already decided when it passed the 1957 act andreeited
quite expressly that 1983 was inadequate to accomplish this purpose,
and it made a similar decision in 1960, when it strengthened the pro-
visions of the 1957 act, and made a similar decision in 1964. I would
hope and expect that today Congress will make a similar decision by
enacting this bill.

Senator Enviw. Regardless-
* Attorney Genera! KATZ ENBACH. It just is not the way to get to vote.
I mean 600,000 lawsuits is not the way to get to vote.

Senator ERvnfl. Regardless of that, this statute does create two
causes of action, one for damages, for a past deprivation, and the
other is suit in equity to prevent a future deprivation which the in-
dividual citizen himself can bring, does it not ? . .1

Attorney:General KATZNBACI. Yes. That is defended with tax-
payers' money, and you are talking here about people who are poor.
I just do not think that, I do not think you, sir would say that the
way to get the right to vote whenyou have been discriminated against
and discriminated' against by State officials, the way to get this is to
go to the expenses which may run into tens of thousands of dollars in
order to secure what the Constitution promises every citizen irrespec-
tive of race.,

Senator ERwVN. The Constitution promises a lot of other people'a
lot of, other things, does it not, and Con rem has not made any pro-vision to bring suits for their personal benefit.

Attorney General KATZENBCIH. That is correct.
Senator Envnw. Yes.'
Attorney General KATZENBACH. And the reason that is that those

other provisions have been lived up to by State officials which we agree
they should. This one has not.

S senator ERvwkr. Now# there Are two statutes 6n'the subject which are
available to the private indiof dual.. The suit in equity "which this
section authorizes is a suit triable before a Federal district judge with-
out theBry, is it pot?

Attorney General KATzEwBACr., On. the equity paift, yes._
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- .; Senator ,ERv., Yes.. Now,, I have come to some statutes :that are
available to the Attorney General. I call youi attention to. title, 18,section 242, and which bears a hekdnote, "Deprivation of Rights under
Cover of Law," which reads asfollows:

Whoever, under '6o*er of dn'* law, dtAtitte,':0r1inance, regulation Or' custom,willfully subjects any inhabitant of any State, territory, br district to the'depriva-
tion of any rights, privileges or, immunities secured or protected by the COn~titu-tion or laws of the Upited States or to, different punishment, pains or penaltieson account of such inhabitant being an alien or on reason of color or race 'thanare prescribed for the punishment of citizens, shall be fined not more than $1O00
or imprisoned not nore than 1 ydar or both. .

Now I will ask you' if it has'noteer adjudged'in 'many deci-
sions oi the Supreme Court of theUnited States, and the 1ower Federal
courts, that undei,that statute that any State or lobal election' official

-who willfully denies any qualified citizen the right to register or to
vote can, upon conviction, be sentenced to as much as a year in prison
and$1,00 fine.?

Attorney General KATZPNBAbH. That is correct, Senator.
Senator ERvIN. Yes.

•Attorney General KATZENBACU. After trial by jury on that.
Senator ERvxN. Trial'by jury?
Attorney General KTZENBAC-. Yes.
Senator Eivmr.' Yes.,
Nbw, I call your attention to another statute, which is title 18, sec-tion 241, and it is headed "Conspiracy Against Rights of Citizens,"

and which'provides as follows: ..

If two or more persons conspire to injure, oppress, threaten or intimidate anycitizen in the free exercise or enjoyment of any right or privilege secured to himby the Constitution or laws of the' united States, or because of his having soexercised the same,'or:ff two or more persons go in disguise on the highway or onthe premises of another with Intent to prevent or hinder his free exercise or en-
joyment of any right or privilege so secured, they shall be fined not more than
$5,000 and imprisoned not more than 10 years, or both.

Now, I will ask you if the Federal courts have not held that under
this statute if any State or local election official who enters into anagreement with any other person to deny any qualified citizen the right
to register or to vote is pun ishable'on conviction by as much as $5,000
fine and 10 years ii prison'? . .

Attorney'General KATZENBACH. That is right, Senator, We have
had some trouble securing convictions.

Senator EWiN. Now, both of those statutes are available to the
Department of Justice, are they not ?

,. Attorley General KCATZENIACn. And they have been used repeatedly,
but not with the success tblt might be inferred from the power that
you think i's there.

Senator ERvi. That myth.I :have been very much intrigued with
because I have asked your predecessors, three of them- , •

Attorney General KATZE6AOH. Yes.Senator ERvIN (continuing). How many indictments, how maay
prosecutions i wIl put it, since one of these isa misdemeanor and the
other a.felon -V- .T/ 0 .

Attorney Gxeneral CA-zoH.- Yes.
Senator ERvx , (continuing). How many-prosecutions has the De-

partment of Justice instituted under either of these statutes against an
45-755- 65--pt. 1- 8

1:105



election official for denying qualified citizen the right.to vote on ac-
count of his race or color.,

Attorney General KATRNBACH. I do not have the precise figure,
Senator, but the difficulty with the criminal statute in some of these
areas is the difficulty of securing a conviction bya jury on matters that
are highly emotional. I believe in the jury system, I thinkit isright
and I think it is proper, but it does undeniably make, in my judgment,
criminal provisions of this type less effective than they might other-

Also, my feelings in that regard which I state today were also shared
by the Congress because in 1957 these some provisions of law that you
are reading now were used in the, argument and debate with respect
to the 1957 act, and Congre ' at, that time made the judgment that
these were not effective in solving the 15th amendment problem and,
therefore, enacted new legislation.

In general; "with election officials we have found it to be more effec-
tive to attempt to use the provisions of the 1957 and the 1960 act to
prevent dicrimination in the future, to get people voting, and we have
to bring criminal cases against those same officials. Our objective al-
ways has been as itis in this law, not to puniish people,not to punish
States, not to punish subdivisions, not *to punish individuals; our ob-
jective is to get people who are able to vote, qualified to vote, but who
happen to be NegTes, subjected to the same standards which, in fact,
have been used for the registration of whitepersons.

Senator ERvN. I have put this question to three of your predecessors
Attorney General KATZENBACH. Yes.
Senator ERvIN. And they have not furnished me with a single name

Of a single case that they have ever had instituted by the Department
of Justice to secure the conviction of any election official upon the
charge that he has either willfully of his own head and volition in the
one case or by virtue of conspiracy' with another in the other case
denied any person qualified to vote of his right to' vote on'the basis of
his race or color. And has there been any prosecution instituted that
you know of within this generation?
I Attorney General KATZENBA0H. Well, United &tate8 v. GMa8k,
the Supreme Courtdecision would, of course, be one.

Senator ERvIN€. That is almost in, a previous generation now. That
goes back into the forties, does.it not?

Attorney General KATZENBAOH. 1931. 'S
Senator ERVMiN. Can you tell me of' a single time in the last 15 years

in -which the Department of Justice ha made a bona fide, attempt touse
either' one of these statutes to bring to' jiAtice the offenders on the
grotinds that they have denied any man' the right to vote on account
of his race or color?

Attorney (General K ATZENSCi.. "I khink my predecesors probably
shared my judgment as tothe difficulty*of this and to-the more effective
means of accomplishing the result udler the 1957 act. And you know,

'Senator, we have used sections 241 and 242 repektedlI against muc
"iidre serious offenses.' ^We use 6'thote sections andi in th6 dase of the
killing of Colonel Penn, and that case is going to be a' ed in the
Supreme Court next term because it was'thrown'6ut on hl basis that
1the statute wasnot broad enough to cover the shooting 'on the high
way of Colonel Penn. ' . ' '
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We also uspd it in, the eOeW ot .0 toe g.6 oia , cao Of
'ihe fhie~i ci A rights wresmd'idi Ms(sppi, and' tI lo
acts therein. The 241 counts, were~tir,.wgi out byJudp- CoL-

Betwpen 196i9 aA 1( wIveit 19prosectionsui1de see-
tions2 " mA2

'Atttey "General kEmAOH.'A~i~d w"e aescud13cv-
tions.

Senttr Riw (contiuinig)' But kr. X66e4Grir:,nt inl
1nft,"n~itenss fr~ have'evOr been able to leari Was

based) uoa'carge that Any e lecti 9gx 'o fcia1 had'denid any. quaife
voter of . i right to registerand 6t on account of his race or color.

xI ake that Istat~ment becaise- all 'of yorprkedecessorshave' waid
that they did not use these statutes in that, particular ease.'

Attorney General ]~ZN~C. hii h reason the did "not use
them is that they wouild~be totly PieetiYe.

Se, nator, ThWN]. i, 1Ys. "'hTel have'al said, in effect, that southern-ers rare just despicable people, 4hat the will not keep an opt tr
case accoiding to tvdne n hy 'ilnotbringa, cys tog aet
a .chance to see whetberthat is so.

Attorii'ey" Gen~ial XTZE4BAdI. ' Well, ''Senator Ijust said we
brogt19initet nder .thosewieions. -O0;4 secured, 13 ,con-
victions. T assre' you 'that o 'ur'record of 'indictments& and-convictilp
in other areas of isw is , ,e~p ltbte hn4lt
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1id 4ases -4 case VWi mVid uestion whether, a St4t or local
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Senator Risvixf. Or Yas inow ios
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Senator Ext'I, (iany you break tllm dO '?: x~oinay, not hd* the

iformatidi here. But I w uld '11,t ecr~hr
they worebrougkht. t,'A i't~rcr hr

Attorney Generall t.ATZE~i NBACXH. Mi A ti eijvdeta -fhrmation fot-'you,Sendtor I o otre!nbe wre the ovein
or.e secured attbemoinonvent."

(Sqbseqti~ntto theia~n thek wqri

Alabab, Ok- , .

1Clrd 1 ,OhtoL4 4  . 8
Geogl.....-------I', 1 Nero*~~ 166 --------------- 2~

Kentucky----------------------- 2 Tennessee.... ------.
Louisiana---- T8~1
Marylanpd ----------- # ~rr--'
MIMIW P ....... o.... LiW

iThe statistics included In this table represent a rioximationis based, jona N 6ariouis no-
tistical summartarjaintaine p t~eearetofut PX

*These prosectlons Ce~ Wirer nAUeiet , the llh ofstra~ii' m di' siiovh
to grand Juries. -Some prosecutions involvoU eq d~14ibt' r
number of prosecutions brought, not the niub NAM. 41", Met inv',i veC~ tb I h
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7,7 7- - -- -

iGrdnt1etdWMiisd_._ 2r'--

ITbil figure represents the actual number of persons convicqid. :W~at AUns4",cp~1
prosecution~resulted 11 multiple convictions.

Do you claim tha 8Qctt'' nJir wil,J iittr f Pase o:J~ #44d i-
partially ? , A,,;"J

Attorney General lt TZENBACJ~(k,"g do not, xnaI that n of

would gay this, Seniatr, #n4 i4sntutapli calmt
te"j~i,4P~qa stOng. community

f~igaotapriulrpolm*oeie it is iculW to gfet
all 12 Jurors to agree.

,oe4an illystzatjon,'o l hstejfactthat itwap uqt ndl : or 3
11o1th6 ago afe eety 'tr ing that wfilrst seepre racial,
coiwvictionju taxxasq jh_ Stote 'Al rans.Apently tere
was a feling' that criia rmedies by hie, lieder oen nti
Arkansas, wore inappropriate., A1 least ji assuied that t be true'

b~~ise'tQ ses t that Wv rugt~ Ans, th quy Oases,, Nyere
no. different ti the j'' 9ase ' iroughtin a number ofu oter States.

I tbink it -,Wquld- be blind to say. that where 'there are strong feel
ings with' respctto6 &A issue andpqrtainiy tbere are in place n this,

coutry a.~d no cni t to the Sot 4 u there are places where
there' is racial bias or whqe 'here, is stog elig 'o th' 1ac4a
problems. kt ,kt is inorediflcult to, sorr aj nr. P eviction there,
I do not say tisi forthe pulrpose of retngon the jury systems, which
I believe 'in, and I do not say it for the purpose of reflecting on the
integrity. of any partjeula juqror.v ,I3ut1 Ido not know any trial lawyer
who would not say that were an issue as e ihy motional, here feel-
ings in the community are divided about this or. highly opposed to, a'
particular, 4WA its onforcpiet thti ol not be aore difficult

to secure O(nvicion iai htkjiiofa case. 'I tink you, wouldage,
with me your own q pein~.

Senaoii.Wl, 4Uny enrIspn m y years---
hate to adit, how many now-as trigil lawyer or,,trial Juin th
courts of NgythrCarolia, awld found that, orth.Carolipa juries were
very 'fair in making their vidi ets in racial ease, I -do -not believe
the Department. of Justiceis justified in taking theposition that they
will not use these statutes for fear a j ury might ,not perform its duty,.-

do note hink 4ta i.n csfrt~ Qprmm of Justie notlto
perform ito duty4, iJtlink-,that pe~pfr, whp. willfully. deny. -other quali-.
fed. citizens oft agy 7rqi,&e the , A44.4tito. vote .vuglt t pun ished, and:
Think 'the Ijepartment, of, Ji~sie gught to 'try ai few. old-fashioned,

criminal prosecutions under -these'statutes iandiflad. ouxt whether, they
can-get-qovoioswithou t, I taskvAiig thy are goig .to lose ff

th~~~m~i jJoaot tre,~hirotsa
people from otherasrmasbof the country.
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Attorney General )(ATZNB;Ap . Completely, agr,.with.that, Sena.
tor. I think they are just as exactly as true to teir 0aths as other
areas of -the country. I do not say there is any difference from, people
in Maine or people in Michigan, or people in California.- But T say
that if y64 brihg a case in aiy ie of thoseother States which involves
highly. emotional issues on which people have. very ,strong opinions,
ald views and if those views and-opinions are contrary to the law that,you aretrying to enforce you have a heck of a row to hoe in Michigan
as well ai~n Mississippi. " ' ', I t I .* , , 

Senator ERvxi. Now, in the Perm case the court held'that that case,
in the firSt place, there was no officer involved, did it not ?

Attorney General KATZxNpXOH. In *hich case? •
Senator ERiI. Assassination of Colonel Penn.
Attorney General KATZENBALCH. Yes ?
Senator ERVIN. There was no publiW official involved vd'therefoe,

these statutes would not apply or that reason.
Attorney General KATZENmiAcII. They aid 'there was no federally

guarwiteed rights-
SinatorERvIN. Yes.
Attorney General KATZENBACH" (continuing).2'In that situation be-

cause itwas not related to votg'i. "
Senator ERVIN. So that was inaccord with all previous decisions on

the subject, was it not ? ' .
''Attorney General KATZENBACH. I beliee, that'the decision of Judge

Bootle in that case was one that was measured and calculated in the
light of prior precedents'. I havl-no criticism' of him in the: slightest.
I think it was a' perfectly fair decision. We happen' to think itwas a
wr ng decision.' For that reason 'we are appealing it. But I do not
witf to cast the slightest'refliitn on him., H applied pitior 'prece-
dent, believed it required hini to do it."- He had reasons fTr believing it
required him to do thi." We think either he'vas wrong-or tlhe precedent
was wrong. " , '' " '

'"SenatorERViV. Stily. ,  :
Senator JAvrrs. Mr. Chaitniah ' would the acting.chairman yield

just for a question to him, perhaps' '' "

Senator' Jivris. Would the" cting chairman who: hs, iw ben
questioningthe witness for a day aRid'a half, and that's quite allOight
be able to give any of the rest of us information as tO his plans? :

Senatdr',Emi.' E hopeto finish&,"iabobt "a half. hour m6oe.'
SenatorJAvrrs .Thank'yoti, sir. / ,'

'Senator Envix.'I expect it might'be ad'va)tageou' ,for us't0' take a
recess now until 2:15. I am Almost finished. I , I I I • "

I assure the gentleman fronm New York that if we ar liited4We'can-
notsearchfrthetruth.,' ' ' "-"

Attorney General KATzwmYNn. Senator, I would like to make my
position perfectly clear. I am'availwble to youaid otheimembers of
the committee throughout, for any time thpfi oU thinki(i isnimportant,
that every provision' of'this bl'"sarhed andcdiscubPed,,id teon-
grosmakeaudm tabiit

Senator EkE'vg., You have been most, generouss' The oily regret I I
have is tha, you "do not share the, same sound opinions I do:, on this;
subject. /
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Senator HAmR, Mr. Chairman, would .there be any objection to the
record including at the point the Attorney General was discussing cer-
tain decisions earlier this morning that he be permitted to submit
citations?

Senator ERvn. No objections. Be glad to have it.
We will adjourn until 2:15.
(Whereupon, the above-entitled hearing was recessed at 12,15 p.m.,

to reconvene at 2:15 p.m. the same day.)

AFTERNOONAMESIN

(Whereupon, the above entitled hearing was resumed, pursuit tc
recess, at 2:15 p.m.)

STATEMENT OF HON. NICHOLAS deD. KATZMACE ATTOEY
GENERAL OF THE UNITFI STATES--Rcsumed

The CHAimAN. Mr. Attorney General, let us have order,.please. , I
would like to ask you a question or two to see if I understand the poll
tax provision of the registration provision.

As a person who is 'registered by a' F6deral registrar must pay
his poll tax at that time and he has until 45 days before an election: to,
do that; is that correct?

Attorney General KA1TZENBAoH. That is right, unless he paid it
previously, sir.

The CHARMAN. Yes. Now how long is that registration goodfor f
Attorney General KAT=ZNBAcH. The registration would depend up-

on the State law, would be subject to the same length of time provision'
as the State law would provide in this situation. If 'he is put on the
State rolls pursuant to this he would continue to be on the State rolls
for whatever length of time they provided. ,

The CHAmAw. Nowithat would be valid registration as long as
the Statelaw provides; is thatcorrect V.

Attorney General KATZENBAOH. That is right. There is a three---
The CHAIRMAN. Would the State registrar have the power to remove

him from the rolls?
Attorney General KATZeNBAmC. Well, the State registrar would-

have the power to remove him from the rolls if he departed, ceased to
be a resident of the area was convicted of crime, or some such similar
provision. , !;. - 't., I." . ... I , - ". I .

The CHAmAN. .Suppose ,he did not pay his p611 tax ? , - i
Attorney General KAkTABSAoH. If he did'not pay his poll tax after

this if the State law provides that the payment of the poll tax is re-
quired to stay on the registration rolls then the payment 'of the poll
tax would be a condition to staying on the rolls.

The CHAIMMAN. That is what I wondered. Thank you, ir.
Now, in my State, you take two'poil tax receipts whei you vote in

the primary. You arei repealing that provision for people who are
registered by Federal registrars; is that true ?

Attor'ey General KATZUE=N " I missed the first, part of the ques-
tion Senaor., Would ou repeat it? , 1 , ...... ;

The CaIRm . I say in my State, the State -of Mississippi requires
a voter in the primary, Democratic primary, to show two poll tax

III' V
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receipts, as a condition 6f his voting. .Now, for people'who have reg-
istered by eFederal registrar you are-repeahng that, that provision of,
the!State law? ' .

Attorney General KATZENBACH. As to one of the pool taxes?
The CHAIRMAN. Yesisir.i.
Attorney General KATZENBACH. Yes, Senator.
The CHAIRMA. Now, you have two 'things. You have, your rolls,

the voters who have registered is one condition; ..the other condition!
is to show a poll tax receipt. Now suppose a man is on the roll and had
not paid his poll tax. Can,hevote?'

Attorney General KATZENBACH. No, Mr. Chqirmpn, he could not
.* f6 ,Tit , nd'nt :id ah)fll'ei. 1& d 6I d Vdifhe hadpaid.the
last poll tax for the current year in which he was votihg.'

The Cg*jRmAx. In other. words, if he. paqd a opo1, tax i 1964he,
could'in6t Vote "in a 1906 election -- '

Attorney General KArzENBA6iH,. That is'right.
The CHAMMAN (continuing). Unless he paid a subsequent poll

tax that ivas levied against him?Attorney General KATENBACH. That is right, sir,.
Could I qualify the answer .1 made earlier? A person put on the'

rolls by:the Federal examinercannot be taken Off those rolls except
in, accordance with section 5 (d) on page 6,. A person is put on the
rolls by the State registrar. He would be removed from the rolls in
accordance with State law, and if he were put in the rolls by the State
registrar pursuant to a certification by the Federal examiner :the pro-
Visions of , section 5 (d) would a minimal provision, I would suppose,
that he waA entitled to stay on in accordance with State laws if he were
-on the State registration list and to be removed in accordance with.
those laws as well. '

The CHAIMAN. Could be removed ?
Attorney General KATZENBAcH. Yes.
The CAIRMAN. But now where the law provides two things, one,

that he ,be on the roll and, second, that he present the poll tax, re-
,ceit 'I-

Attrney General KA NRMCH. Yes.
The CHAMRMAN (continuing). As a requirement to :vote. Now, he

would still have to meet those two conditions; is, that correct? -
, -Attorney.General KATZENBACn. Yes, Mr. Chairman, with the quali-'

fication that if he had paid his poll tax to,the Federal examiner for'
that year when he was registered, the Federal examiner could-the
receipt that he got :for the, payment of ;That tax would-have to 'be
honored tt the polls at the voting places when he voted in the election
for that year. .'

* The CHAIRM AN Yes, But he pays the poll tax, say, 'In 4965, in,
1966, does not pay a poll tax in 1967., but goes ti vote in our general
election. -Could he vote?.

Attorney General KATZENB sC. No, noj hecouldnot, Mr. Chairman.
The CHAmmAN. That would be determined ;by the State authori-

ties. They could refuse to permit him tovote,,,,
- AttorneyI General' KA imIJACH. Yes, they cbld :not: permit, him.

'They could not refuse him to pa' hispol u. B.,Bit'if he did not payitI

Sa EArAn rllrighbt ' f *
Senator Ervin? /.41
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Senator ERvIN. I asked you this morning about four statutes two
giving the right of individual action to the offended party and two
criminal statutes available to the Attorney General.

Now, under the 1957 Civil Rights Act the Attorney General also- has
the authority to bring a civil action in equity in: any case where any
person is qualified or threatened, with the denial- of his right to vote,
is that not true?

Attorney General KATZNBACH. That is right, Senator.
Senator ERVIN. And these cases are tried before the judge'without a

jury, are they not?
Attorney General KATZENBACH Yes, sir.,:
Senator ERvw. And going back just for a moment to, criminal

actions, do you not know that the names of all grand and petty jurorsin
Federal court are in a jury box prepared by the clerk of the Federal
court and a jury commissioner appointed by the judge?

AttorneyGeneral KATZENBAOHi. Yesj'sir.
Senator Eivxw. And they can, exercise wide discretion inrespect to

the people whose rfames they put in the jury box?
Attorney General KATZPNBAOH. Not too wide, Senator...
SenatorERvi. Those who are on the panel.
AttortheyGeneral KATZENBAcit. Yes.'
Senator ERVIN, Is it not true that judges in the Federal district

courts have the right to express opinions on the facts offered incrimina~ceses. . ... .', :, .

-Attorney General KA:T7ZEBA0f. Yes, They rarely, do, but they
have that power.
Senator ERVIN. Is it not true that as a'matter of practical fact that

a jury gives a judge credit for a, lo of wisdom and they ordinarily
follow his expressions of opinions on the facts?

Attorney General KA-=1iNBA0H; Sometimes that is true, Senator.
Perhaps often that is true.

Senator ERVIN. And it is-generally considered to be true that a great
many States that believe in jury trials have a ,law like my State that
forbids the judge to express aii opinion on the facts in order that the
jury be in that court the finder of fact.

Attorney ,General KATZPNUAH. For the same reason, very few
Federal Judges do express that opinion.

Senator ERVIN. As a general rule, the Federal court sits at certain
particular place Within the, State. They do not sit in every: county,
do they ?

Attorney General, KA-rZBmACH. No; that is correct, Senator.
Senator ERVIN. As a. general rule, most criminal cases in Federal

courts are tried some distance from the place where the case originates,
is that yiot true#

Attorney GeneralU K&TzNBACH. I could not answer that quanti-
tatively, Senator. It wuid often be true, yes.

Senator Enm . Now, in 1960 Congress passed another CivilRlghts
Act. It provided that the Attokney General could not only bring 'a
suit -1 at the expense of the taxpayers to prevent any qualified citizen
fr6m being denied the right to vote on the basis of race or color. It
also provided that when they fouhd that one man had been denied'the
right to vote on the basis ofrac or 6l6r, then the Attorney General
could ask the court to make the determination as to whether that was
pursuant to a pattern, did they not?

I1I3VOTINIO



114

Attorney General KATZENBACH. Yes, Senator, although I think it
would be well advised to, put in more evidence to show the pattern.
It would be difficult for a judge to make.

Senator Eaviw. After t orey General makes a motion in the
cause subsequent to the time one person of a particular race has been
found to have been denied the vote on account of race or. color, then
they could have a second hearing on the question, whether pursuanit
to a pattern directed to people of that same race, is it not f

Attorney General KATZpNBAm, Yes.
Senator Erimi. Then it provides that in any case that the court

finds that there was a denial Pursuant to that pattern, then the court
can either assume, the duty of passing on qualifications to the voters
themselves or that race or he can appoint voting referees to do so, does
it not?, ,

Attorney General KATZ=NBACn. Yes, Senator.
Senator ERviw. So you already have a statute under which upon

a showing of those essential facts that the Federal court can appoint
as many voting referees, as-axe necessary in any political subdivision
anywhere in the United States, can you nt.

Attorney General KAw=NBACH. Yes, Senator. 7
Senator ERvIN. Yes, sir. And yet you say. you do not.have. suffi-cienlt laws? , , ' : ,,. " ,
Attorney General KATZENBAOH. Yes, Senator.
Senator ERviN. Yes, sir. I think one of the chief industries of

the Department, of Justice in recent years ,has been asking for new
laws in the voting rights field. ,', :: ....

Attorney GeneralkATZBNBA0H. Well, regrettgibly,,Senator, we had
to-do that. ,If the existing laws had worked I can assure you I would
not be here today.

Senator ERvIN. Do you know how many counties there areosay for
example, in the State of Alabama?

.Attorney General KATZENBACH. About 70 some,.jI tk nk that is
right. There are,82 in Mississippi-the chairman can correct me if I
am wrong--I think 82 in Mississippi, I think roughly the same num-
ber in Alabama.

Senator ,ERviiN. Well, you can cap bring one suit, oould you not, in
those States as you alleged in this a(a) that, there is discrimination
against Negroes, systematic discrimination against, Negroes on the
basis. of ,race aid try one. case on that subject, and then, -under that,
get a degree for appointment of voting referees.

AttorneyGenera KATZW*BACH. Throjotghoutthe State?
Senator ERvIN., -lean out the case, ,
Attorney.General KATZENBACH NO sir. -.
Senator ERVIN. You could not? YIou certainly could kring--

; Attorney; Genera[ KATZENBACII. It is something we would,-, do
not suppose that is entirely clear, We proceeded on the basis of s g
in' each voting; district. We have sued, in- three States; Louisiana,
Mississippi, and Alabama, but that was to remove additionaltest;s that

1ad, been prescribed by State lawther, It, is not l 4'ar tome that we
can su6 the whole'State andget registrars appointed in every district.

'The CHA u ,A. Would you yield V
Senator Eavix. Yes, sir, Mr. Chairman. .i.'..

I Ic:? . . ' ' " : ' -,
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The CHAm.A N,, What about counties in, those States that do not
discriminate? Why should they be put under this 1aw? _

Attorney General KATZENBACH. Well,,Senator, our view of that un-
der thisibill was that if the Stat( as a whole failed to.meet the'-

SThe CH^Iw= . t know what the bill saystbut what is the reason
for applying it to counties where there is no discrimination I

Attorney General KATZENBACI*&, Well, Senator, I think under the
bill it would work out in this way; where the discrimination was wide,
spread and existed in several counties, then the, whole State would be
put under the bill.. Where discrimination was isolated one would ex-
pect it to meet the objective criteria of the bill and only those counties
would lbe putunder., I suppose Othe theory bhindit is ha if dis-

crimination is widespread in a number of counties within the. State
so -as to effect the figures with espeqt -to the whole Stt, that it indi-

cates on the part of the whole State-an unwillingeiss to deal,with their
situation and to permit or tolerateiJts existence "n.a large-'mber.of
counties throughout the State

The CtIAIMAN. Well, each county is controldhrough rosterss
in their countie .The State hasnothing to do with it. We have coon-
ties where Negroes vote, freely register and freely vote.

Now what is the reason that, they would be put under the provisions
of thisbill?.

AttorneyGeneral KATZrnBAOI. ,The reason oXI it--.
The, CHAM rAzl Did you say that the, whole, ta e would :be put on

it, but the act would not be enforced in these particular counties?,.
Attorney General KATzENnACOr I, would think, no, theo, would be

enforced, I would think in aras where here was no discri' ation
presently existing, Mr. Chairman, that there would certainly be no
need to appoint federal expmijAers, wjtin,th.ose co iitiep.

The OHAUtAN.,- Why should ongres gi y.ou authority put
counties under the provisions of this bill, the bill'that you say, tnat
you -admit, is very drastic, when thereis ng .'iscrjination? I

Attorney ,(enera! KATZKNRAC. Well SenatQr, ?( ttin~k the reason
ifrit isthat i attempting to leislate 'Within this area it is ary
to'make deijsionswhich will inol, ,ff6 ive he ProaiS'0ns of the 15th

,; TheCaAiANr Yes., :But they are effective. .o.wi U cannotcop-
ceive that is the reason here b.use it is effective in a great many -of
'our ,counties ;and e ;dp havea .large Negj. wyt#e. i n, xnbqr, of
counties. ,jIthin*,I knowof §tsgtemeatq,.-,-
* AttorneyGeneral KATZENBAOH. Vote in iss~s~ippi~as g whole,

* The Cur &.J[)l bayq~a ter pnts thit ,youmaded, about the copdi-
tionsn- dertotin counties in Qur.tma te. oW,, ] think thire is some-
thing olseh hbidthis bill because you cortaI4y, logically, would*iot
put a county~tutfer,ese dratmc provision when tlp isin discim1-

nation-beoa. eofrace i qql~at4¢qintyf.
SAttor PAey Generia ]i( , R.zc H. W ell ,Seiator,I beiove. tht if a,

State has a very 16w registration of Negro'es WithmiN it a an quite high
regisration wbtoNUtai I w16,1

Attomey 'enbral KATzENBAcH continuingng. That inlctes a p4t-
,tern of dijmjrkiation thatpermete i ,4ot.all Qf tha cu'aies,"avery
great -nuimber. '*



The CHAiR'Am. Let's be frank. Let's be absolutely frank. You
know, yourself, that that is not true in all of our counties, doyou not?,

Attorney General K4TZEBACn. No, Mr. Chairman, I believe that
the situation is better in some counties than it is in others, but I believe
that there is'discrimination in' violation of the 15th amendment in the
great majority Of counties of the State of Mississippi..

The CiHnAIrA . All right.1 In the, great majority. But you get
back to the counties in'which there is no discrimination.

Attorney General KATZENBACH. I'think for Congress to provide an
effective enforcement of th6 15th amendment it may be necessary in
order to make this bill effective.

The CHAIRMAn. The effective provision against innocent people.
That'is what you are saying.,

Attorney General KTZJDNBACH. I am saying in order to effectuate
this act thit it is, in-my judgment, necessary to deal with States that
fall within these criteria on a statewide' basis. In the case of Missis.
sippi, I think this is not unjust, as far as the State is'concerned as a
Woe because- .

The CHARmMAw. The State has nothing to do with these registers
to vote.• Attorney' General KATZmNBAcH. Mr. Chairman the State has passed
laws. The State legislature has passed laws which, in myr judgment,
have been aimed at the *voting roblem and aimed'atit in ways-

The CHAIR, MN. You have hadthousands of Negroes who registered,
have you not ?

AtforneyGeneral-KATzMNBAOU. What?,
The; CHAmkw You'have had thousands of Negroes who voted

under thos6 qualifications
Attorney General KATZ91NBACH. About'6 .prcetii, slightly' over 6

percent of the Negr, population -in Mississippi was registered, Mr.
Chairman.

The CxuWMii.'WhotoldyouthittV.' ,

Attorney General KATZNBACH. It is the best figure that we have,
and we oiy have the figures for certain counties because Mississippi
'does not keep their statics on a racial basis, so that;we can only get
that on the counties where we have conducted investigations; and' with-
in those counties and 'based on those figures we estimated ittio be:about

Whe C ntm3W4.' B4tt:everybody knows that Hinesg Coaity, where

the State capitol is, there is no discrimination ;, in Washington County
there is no discrimination.

Attorney General ](ATZEMNBACH. Wehave a seat in Hines County,
Mr. Chairman, in which' we believe there has been I irmination.
The 92 percent of the white citizens eligible by ageland'esidents, tak-
ing that only kind of figure I take, are registered' ih Hines- and 15
percent of the Negroes by the same criteria are re ietered in Hines.

The CIARM4. Yes. , But everybody know thti tn -Ad' no dis-
crimination in that'&i~

Attorney General KATZENBAeH. Well Mri Chairman. ,
The CHAIMAN. That is like 44 percetof the people voting in

Attorney Genreia1 A-zA mi i* e W6 brought w su it i i6 '
which takes the contrary position.

Vo'rtAU WR-.TSIJLV
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The CHiAIRMAN>. It isstriptly polit~al

Attrne Geerl JAT B4cH.Wir Cairman,, IMost rswcfu
g "to diffr withy*ouon t~
The CHAIRMANf. I know, but I sillit is sttly, R*pjiical.

Go ahead, sir.
Attorney .General: .ATzRNUAC It Jh reitiou iin Oines has 'In-

creased fz 1962-64, by about *2 percent, fro~n,'13. 2'to 15.4'for "the
'Negroes., Ithas incieased, for the ,whitesfro6m 1,0 to 92. ,Their regjs-
tration process" in that countyr'in fI963, 1,608 whites applied, of whom
.1,600 were accepte.l, and, 8 rejected ;457 Ngoes appie o whs 91mere accepted;and,,243 rejected., And'!in 1964,, 214I'whte aj plie1,
1,834 were-aiccepted, 8 rejected.,', Of the ~groes who;applied there
were 8379 who.applied, 298*were acepted, 81 weerjecte6d, and there
are 470-

The, CHA MAX'. Ho6W mnayegrovte Q o say thore_ 'rin
ltines'Counn i AZfBit. ~gt~o,

The CHAR iMAN.' Yes.
'Attorney,0ei~eraL KATzExpAcH. The.~ is, 15,,percent of''-
The CHxiAMA., H-ow many NIegro vo~es int the county? Now? 1(ive

me te iuei49a KATZENBAQH. Cannot tak 16: percent of '36--
there',are 6,00 NSegroes elIgib bag nd residence adheeare

,66 of thqsg eistered on' S iue that does~ hottAke 'account of
deaths since" 1962. ' ' *', .. ,1.

The QRAMAN 'IhereiI i"n dieiiatioii in' that'& out:, n dis-crmntion int Ctes County 'thei i- s nodisiinnto nWsig
toa Coiunty,.,there is iqq discrimination in numbers ofcuteand
,I dq nO~tee .why the 6oUnty where they are regigterewithout tr-bible

Ihud be pt'under the drastic proymsi~fi of this'bill.
I a. l~bouxd'! tolay~ tha goiebod* has ee dreaming aboUt

tose Oigres bbcalse oUYhav tosan ofP g~voesi ie
COounty. I chix)1enge. e acpaiI~irso h ume frg

AtonyGnral KATZEN TheA& .nriijub'ife-
O~eeJre' ro figuies, tAi qre xiesaiy p&tded by' the Stte

The, Ovcimxjr13the -tateV> '

Atto~n~y ':nea KATZENUBACJI. Tey dme o0 1t~Saercxd~
The M* I ,ou us sai~~ Stite keeps no records.,

Attorney, Gener1aTZNAq.Ecs ~
The~nMA~ oujust said ta.t64 ht ste rt; hyd

Attorney Generl'Itma"'iA'cH. Hu't we take county reor ds a- to
peperegisteredI apd then, we hve to in the §tate, of MIss.pit

go out and identify the race of those peoAQ.
Th HfIRMAX, say te fat.14 wrn,

Go, ahead.
SenaorlriviN." M~r,' hirman 'T have'been puzzled #why, they-will

nQt'bring 'In those,',portait iorth Carolitia coun-ties when th'~
saythyh~v-only, information 1f 33 voating te1thandmn.

But goingbck to this Civ'ilIghts Act, of A96Q,,you could g6into
Norh aroin an hbiga i~i.Firt, y'0could conduct an inivesti-
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gation in North Carolina in the 34 counties and ascertain Ive
speedily whether there is any basis to charge those 34, counties with
violation of th4e 15th amendment, could you not?

Attorney Geheral RMTZENBAOH. No, Sir.
Senator ERVIN. Why can you not?
Attorney General KATZENBACH.' Becavse it just cannot be done

very speedily., It involves an examinatiofi of all the vetipg records,
and we would estimate that that Nyiild take abouf 6,000' man-hours
to do that.'

Senator ERV.'Mr. Attorney' Gefneral, You'do not'have to do that.
If you are going into a county 'you find 40 or 50 'Negroes who are
capable, who ha.v6 applied for registration, and whO qualified.' They
have been denied' the right to register and vote. That is all you
would need to make that a case. All you have to do is show the
pattern or practice. If you can show that by 'tstimony',f that char-
acter, that members of the, colored race were habitually denied [the
right to vote in any substantial numbers you 'mad 'oLt 'enough on
the pattern.

Attorney' GeneralIATZ E iACt. I wislh it' Were: that easy, Senator.
Unfortunately, it is not.' TO' bring out a pattern'of practice, you
have to show the Negroes were denied and then you have to show
what stdard4s ;ere aplied to whit pers6is'at'thE same tiine.'

Senator ZRvIN. Thi Department'of Justice takes the position it has
to investigate the indiviual voter in that county or ev'rpe, rsn, every
adult in Qt _ county, who is not-registered. and everyone' h i

terel.1 'If this is your-position then it i's understa dbd "!h gioould
never get a ease tried. t e hy you.oulIGonenal KATZIDACH.. I didii& mtean to itimate we took

positioi; Senator' "The postini'that we' take on' it to, ghow. a
patron and ,pra~tic of discruiiiiation, you haVe ' 1w thdt'0ne

of t', eihe t''a Nere ' w4ecei' iiiiifi~a wer
denied the righ6, br you hav€ to shoW that 1esroes who-'Were s
Well, qualified as whites were denied dh~ir ri&lt. And so you have
t9 e;Kanine,, In !he'.,rstp~ace; you hav e to idenitify' 'te ra&e of the
particular app'licanhts wishid th culity, and 6heft you hd.y'e'.t 'try
to figure out what standard and practice was being used by, that, rg-
istrar, if a tny,. ,ard thern you hayo to show what kinidg fo' whow a
pattern of practi cre uS tO Show 'that' sroes who
possess the same' or s (Uifl tions td siu "i ", A"i66nt
7ee rejected. So we hai;et loo t bothi,,"°', p p'icants

Senator Erivik. We11, lfr. Atftre General, I tlifik t t" are
,making your.,Jop appr a, whole lot more bnerous than i s. n

Attorney Genera" kX4i BAC. 'We ha o'ldsf'case.,""""Senator ERviN (contiAtin¢. The '190' v'otig' l tw"'i'fi : 'to
an election district. I&' orth"roliha' We hat k I i'i 6ach
• county. We, have 9r or (ror 40 qr 50 election districts, spiie, 'bfthem
Sw lh just16i 4'2(#)'b'-,0' 'iiplt rldsidi'in them, ani t'w'&Tid not
t'ko ani attorn t'ogd I6 od e' tik s b rtC 6lifta 'oui16, aftd
A3 attorneys of the 6l0'in' the Depti'ent f o'Ji c6 or 84' ot6f' the
gO i o, ,6n e preoifi' t n- 6 ' l9S 84' iuf ilist' hd if'h1i v 0io uglh
itelligence to' piecti'e'1a', whe 'can accitulate 'iAonghi videice 'in
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a week in each precinct to determine whether there is any basis as
to that election district for a suit. And there is no occasion to go
into the county that has 30,000 population and investigate all the
adults when you could go into selected precincts and bring suits
there.

Attorney General KATZMXBACH. It takes you that much longer,
Senator, if you go into each precinct. We find it rather onerous to
go even into counties.

Senator ERvim. Mr. Attorney General, I have been pretty active
in politics in my life. I used to go into my precinct that had about 900
people in it, and I knew exactly how every one of them voted, and
whether they were registered or not, and it did not take me but about
a week with the assistance of the few people at meetings to ascertain
that fact. I wonder why you cannot get anything done. If the
averagee lawyer took as much time to find out about a precinct as you
intimate the attorney for 'the Department of Justice does, he would
starve to death.

Attorney General KATZENBACH. Perhaps you had a warmer recep-
tion in those precincts of North Carolina than we have had in some
of our voting investigations.

Senator ERvi. I would say that a great many of them had an
awful lot of Republicans and they never did give me a very. warm
reception.

Attorney General KATZENBACH. We even had the records refused.
'Weeven have to sue to get the records, Senator. We haveto go through
lawsuits on that, even to get the basic material from'which to work.

Senator ERViN. I thinksI can assure you that you will not have any
trouble getting records in North Carolina.

Attorney General KATZE.NBACU. If those records show no discrimi-Ination, I can assureyou there is not going to be any of the 34 coun-
ties covered in thisbill.

Senator Envix: They will hae to get a lawyer under this bill
and they will have to come all the way to Washington City. They
vill have to pass every courthouse between their homes and Wash-
ington City and find the doors of the courthouse nailed shut against
them, under this bill. Even if they ate absolutely innocent theywill
have to come up h6re aid prove their innocence. y' n t

Senator Diixsix. Wiltrthe Senator yield?"'
Senator ERvINw. Yes.
Senator DnixsP.-. I'think'your offer is indeed generous. I thought

'hayb6 the Department could ixse ybu'as amiius curiae to help the

Senator ERviN. I will assure the Senator from Illinois that it takes
all of my time to try to- oirt out how inequitious some of the bills are
offered' here owMy. T1/ould not have' time to go 'dbwn there,
personlly. ..

But I say this if I could not go into a precinct I do noi'lkiow how
the Mississippi election i,; btilt if Icould not,go it6a preinct in about
a week with a-n FBI agent and find out the situation there,'I Would
turn in~mnylaw license.

Now, instead of asking'the States to be deprived of their consti-
tutional powers, why does the administration hot cme in and ask
for bigger appropriations, for more investigators and more attorniysI
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Attorney General KATZENBACH. Senator, we are not asking the
States to be deprived of their constitutional powers. We have asked
for more attorneys in the past. We have got more attorneys. We
still have found that the average time of a case in one county runs to
a regrettably long period of time, averages about 28 months, and aftr
we have won the case, after 28 months, we often have gotten inadequate
relief.

Senator ERVIN. You know that is always true when you go to get
a new law interpreted; do you not?

Attorney General KATZENIAcH. No.
Senator, I think if your position is that the attorneys in the Depart-

ment of Justice are not competent to do this job and if the FBI
investigators are not competent to get these records and to go over
them, then that is a reflection on the Department of Justice which I
simply think is totally unjustified. I know of no group of attorneys
that have worked longer hours and harder to accomplish this. I think
they are skilled attorneys. I do not think they ought to turn in their
licenses to practice. I think that the country owes them a debt for
the job they have attempted to do.

Senator ERVIN. Mr. Attorney General, I thinkyou havoc enough
competent lawyers to accomplish a lot of results. I do not think you
hfvvw to go to establish a pattern. I do not think you have to go and
examine all the adults, even in a single precinct, because all you have
to show is that it is done pursuant to a pattern you can bring in and
show only a number of cases. Then you have sufficient evidence for
the judge to infer that there is a pattern, and there is a rule of law, as I
always understood it, that a judge can take and exclude after so long
cumulative evidence on either side and reach a conclusion; is that not
a rule of law?

Attorney General KATZENBACH. Yes, Senator. Unfortunately, we
have-well, look at the Selma case which I described in my prepared
testimony. Look at the length of time it took and is taking.

Senator ERVIw. That is the reason I wondered why you did not go
down there and indict the registrar of Selma. That is what I think I
might have brought the thing to a head.

Attorney General KATZNBACH. I appreciate the fact that you had
that view, Senator. I think it would have added another year to the
process and, in my judgment, would probably have simply put us a
year behind where we are now had we done it.

Senator ERviN. All you had to do is secure his conviction, under
title 18, section 242, would be to show that he had denied the right to
register to one qualified citizen of the Negro race to make out a case
under that statute.

Attorney GenAral KATZONBACO. And persuade 12 jurors.
Senator ERviN. Yes; and persuade 12 jurors. But when you charge

people with treason, you have to persuade 12 jurors they are guilty of
treason; do you not?

Attorney General KATZENBACH. Yes, Senator.
Senator ERVIiN. Yes. You certainly would not want the registrar

of Selma convicted unless you could prove that the charge was true
to the satisfaction of 12 jurors; would you?

Attorney General KATZENBACH. I believe in the jury system, Sent-
tor.



Senator Ewiv. How many suits have been brought, tuier'the Civ
Rights Act of 1957 aind Civil Rights Act of 1960 V

attorney General KATZEmNC. Seventy-one...
Senator ERVI.,T And what States ha~e they brought them i L -

isiana, Mississippi--t,
Attorney General KATi Z Alca. LouiSiana, We.essippi. -
Senator ERvIN. Alabama I
Attorney General KATEmACi. Alabama.:
Senator ERvIN. Andtwo---- .--
Attorney Gener KAl1 .zi,&ioH. Georgia. " .
Senator ERVIN. Two in Georgia?
Mft6rney General KArzipiqr8AI. TWo in Georgia, yes. Tennessee.

That is it.
Senator ERvIN. All of those eases were tried by a Judge without a,

jury, were they not?
'AttorMey General KATZ7NBAm. Yes.
Senator ERvin. They are all equity proceedings? How may of1

them have been tried?
Attorney General KATZNBACH. They are in different stages. We

have all the statistics on those cases. I cannot give you a complete pick f
ture on that, Senator. They'.are all in one stage or another of triil.
We have yet to lose a case. We have lost them initially:. '

SBut we filed suits in July of 1961: in Mississippi. Those are the first
suits filed there. In March of 1965 we have yet to have satisfactory,
results in either of those two cases.

Senator ERvi. But those two cases-
Attorney General KATZENBACH. We filed more than two in Misisyh'

sippi. The first two that were filed werd filed in July of 1961 and it
setter than ~ years later and we still have not gotten adequate

relief in those cases. -

The CHAIRMAN. What about the other cases now? You speak of
two cases. What about the other cases you filed in the State of Mis-
sissippi ?

Attorney General KATZmNBAOM. In, Mississippi, we have gotten
relief, that is pretty good, in' the northern part- in two cases, Two
in the north and one in tle south where we have gotten, where we'
regard as adequate relief.

Senator ERviI. If the district judge failswto try the cabe, you could
get, the chief judge of the circuit: court to assign somebody to take his
place, can you not? ,

Attorney Geieral KATZNDACit. That is what he chose to do,
Senator.

Senator ERvi.. And the chief judge of that circuit, I believe, is:
Chief Judge Albert Tuttle, is it not?

Attorney Geneiil KAftZgBAcir. 'Yes.
Senator ERvnZ. He is certainly not manifested in any lack of sym-

pathy toward the Government's position in these cases, is he?
Attorney General KATZoNBACut I think he is an able, honorable

judge. 'Ik
ISenator ERvIxz. I am not saying anything to the contrary. Hehas

been very diligent in enforcing the law in these cases, has he notf
Attorney General KATZrNT3AOH. And'in all, &ges, Senator.

45-755--65--pt. 1-9
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Senator.E[Rv. -Yes.
So you won every lawsuit you tried that has come to judgment,

except,-
,Attorney General KA TZaiNACH. We have had to appeal some. Or

we have yet'to lose an appeal.d t a
Senator ERVnr..W eRi you either won them. in the trial court or

won them in th6 &ourt of appeals, have you not?,
Attorney General KATamNBAOH. Or they are sitting around waiting

to be tried, or waiting to be argued or somethiiig.
Senator ERvIN. So you have had very good luck,very good fortune,

politically speaking.
Attorney General KA1T NBAoH. Senator, I go back to my prepared

statement ana show you the progress that we have made under those,

Senator ERViN. Yes.
Attorney General KATZINBAou (continuing). By looking at the

registration figures in some of these States. I went through the-
Senator EJmN. I remember about-
Attorney General KATZENBACH (continuing. The'case histories on

Senator ERYi (continuing). About seven.
Attorney General KATZENBACH (continuing). And show what we

have been able-to accomplish.in 8 years, since the 1957 act was passed.
In Alabama, the number of Negroes registered to vote is increased

by 5.2 percent to a total of 19.4. Mississippi, almost a decade, it'has
increased from 4.3 to 6.4. Louisiana, 1956, it has increased by
one-tenth of 1 percent.

Senator ERVI.,q. 1 was struck by your observations about Selma in
your statement. I wondered why in the world the Department of
Justice did not go in there and institute one old-fashioned criminal
prosecution. But that has not beendone.

Attorney General KATZENBACH. i NO; it has not. been done, Senator.
We have not done that because we thought the civil remedies would
be faster and more effective and more in line with the judgment that
Congress made in 1957, 1960, and 1964, that the criminal remedies
were inadequate.,

Had Congress felt a few old-fashioned criminal suits, as you de-
scribe them, would have been effective to solve this problem, I doubt
that Congress would have passed the law in 1957, 1960, and 1964,.
that it did pass.

Senator ERvIN. By comparative reasoning, if the Congress did not
think the criminal statutes were of any yalue, I do not think they
would have left them on the books.

Attorney General KATzr.nACH. They have been of value. Those
statutes are broad, as you pointed out, Senator. We convicted, for
example, 1 of the cases there of the 16 that we won was a case in
Gary, Ind., where we successfully prosecuted a Negro policeman for
violating the rights of a Negro citizen.

Senator ERvINw. Had not most of these prosecutions under section
241 of title 18 been for what .we call, for want of a better erm, police
brutality cases? /

Attorney General KZENBACH. Yes, sir; they have been almost
entirely, Senator.
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Senator ERvIur And they have been North, South, East and West,
haye they not I

Attorney General KAizF'MACH. Yesj they havej SenAtor.o,
senatorr PnuumN. Could I ask question I
Senator ERviN. Yes.
Senator ) sPVx' . On the basisof your qxperieuce in Louisiana over

theolast 8 years, how long would it take in terms of yearsto adequacy'
cure the registration problem that exists there yer to .d ..

Attorney~ General KA~m=ACH. Something between 6 and 10 years,
I would think, Senator.,

Senator DxRKSEN. How long would it take in Alabama? f
Attorney General KATZExBACH. About the same..
Senator DnmSN, Generally... . ,

(The Attorney General nodded affirmativelyy.'
Senator ERvIN. I would like to ask-
Attorney General KATZiNAcH. Of course, I have difficulty answer-

ing that because I do not know how many new statutes'the legislatOrs
will pass, which we then have to take up through the judicial process.
They only meet, I think, every 2 years which is-

Senator ERVIN. How many times haveyou had a court to find there
has been a pattern of discrimination? ,

Attorney General KATZENBACH. How many times?
Senator ERvN.: Yes.
Attorney General KATrZENBACH. ,Nineteen times.
Senator ERvIN. And in those cases, the courts could appoint any

number of voting referees, could they not?
Attorney General KATZENBACH. Yes; Senator.
Senator ERviN. How many have been appointed ?
Attorney General KATZENBAOH. Two cases.
-enator ERvIw. I mean," What is the number of voting, how many

counties and how many voting referees have been appointed in each
county?
I Attorney General KATZEBACH. One in each of two counties, is that

correct?
Senator ERvIn. Under the law you could appoint a dozen, could you

not?
Attorney General KAT N ZAcH. Sir?
Senator ERvxN. Under the existing law, you could appoint a dozen"'

instead of one ?
Attorney General KAT=Z"AoH. The judge could, yes, sir.
Senator ERVz. The judge could.
The CHAmmAN. What two cases were those ?
Attorney General KATZNWBA CH. Both in Alabama. One in Dallas.

In Perry County there is one presently functioning, and there is one
to be appointed in Dallas County.

The CHAnmAN. That is where Selma is.
Attorney General KATZFNAOH. Yes, that is right, Senator.
In a number of other cases, the judge has acted as the Federal

regstrar himself.
-Senator ERviN. Now, I want t9 invite your attention to one or two

other sections of the bill.
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Under section 8 of the bill a State cannot change ita.laws, It pro-
vides that a State cannot change its election laws in respect to mAtterl
of qualification or procedtires and make them effective until the laws
are approved by a FederalocoUrt sitting in the Distrit of C6lumbia,
does it not?1

Attorney General KATZEiNAOii. Yes, that is essentially what it says,
Senator.

Senator ERVIN. Do you not consider that a very drastic provision?:
,Attorney General, KATZINBAOH. It isa difficult provision, Senat6r.

I do not know that I would have selected the term "drastic' but it is
quite a strong on,'"

Senator ERvrN. This is what it is. There is a State which under'the
Constitution has the right to prescribe, election laws, has that power
under section 4 of article I of the Constitution, notwithstanding the
fact it is given that power by the Constitution of the United States
itself, here isa provision that the State legislature cannot"make a
change in is election laws effective uritil that change is approved by'
some judgessitting up here inithe District Court of the District-of
Columbia. That is the effect of this is it not V

Attorney General KATZE.NBACH. es, it it, Senator.
Senator ERVIN. Yes, sir. Do you know of any precedent in the

history of this country whereby State legislation is made prevented
from going into effect until it is approved by Federal. courtI

Attorney General KATZENBACH. Yes, Senator.
Senator ERvi. What case"
Attorney General KATZTENBACH. All the reapportionment cases,

Senator.
Senator ERVIN. All-
The CHAIRMAN. Repeat that. I could not understand.
Attorney General KATZENBACH. Reapportionment cases, Mr. Chair-

man, where the courts found the existing reapportionment to be un-
constitutional and it said that if the legislature adopts a new plan
before that plan is effective, it' must be submitted to the court for its
approval.

Senator ERVIN. That is a court. That is not a legislature. Do you
know any?

Attorney General KATZENBAcH. No. That is correct, Senator, but
ittis.a response to your question.

Senator ERVIN. Do you know any act of Congress that has been
passed since George Washington took his first-oath of office as President
of the United States which provides that a State could not pass a law
that Would become effectiVe until that law wastapproved by a Federal
court?-

Attorney G~nera1 KATZENAcH. No, I do not, Senator.
SenatorERVI. Yes. I I
Senator DIRKSEN. Will the Senator yield for an observation I
Senator ERVIN." YeS, sir.'

'Senator DmKsIx. I thought it rather diverting to go back and e*-
amine some of the history of the Constitutional Conventiohi of 1787,:
and. I-discOvered -there were six votes six States voted to give Coll-

V&PrJStG: 1UGHTS'
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.gross the power tonegative any legislation passed by any state. So
,jey really toyed with #, fancy idea way back in the Cpnstitution days.

Senator Evxw. But they had sufficient intelligence at thaiearlydate
Jn the Republic's histo to reject any such idea.,

'Senator DmKSEN. Well, I sometimes wonder.
Will the distinguished Senator'indulgV, me a little further I
Senator ERvin. With pleasure.
Senator DumKsF. We have been talking about the qualifications of

the electors this morning as being.those of the most numerous branch
,opf the legislature. I noticed that the first working paper before the
Constitutional Convention in 1787 was what was known as the First
Virginia Plan," and they said exactly nothing about the quali.ications
of electors. Their second plan was presented on the 13th of June 1787
and it said nothing about the qualifications of electors. The New
Jersey plan was submitted on the 15th of June and, it said nothing
about the qualifications of electors.

In the summary that they drew up as of August 6, of all the action
taken in the Convention, nothing was ever done about the qualifica-
tions of electors. It was not until the, 10th day of September, just
7 days before that document came out of that hall in Philadelphia
that they ever said a word about the qualification of electors, And i
thought it was rather interesting that in all of the Federalist Papers
onlyMadison in paper No. 52 even bothered to make any comment on
it, and his comment was only one paragraph long.

I suppose at some future time 1 will read that into the ecrd, but
for the moment, it lust seems to me that they did not attach too much
significance to this question of elector qualification, and they just
dropped into something that was submitted at the time because evi-
dently nobody had anything better.

They thought something about- uniformity as applying to all the
States, but they did not do it, of course, and finally left it up to each
State.

Bu there has been so much importance attached to that provision
because it appears in article I in connection with the election of Mem-
bers of the-House of Representatives and I thought it begot widue
significance, and I had hoped that perAaps for this record there 'might
be a little more amplification because if that is the basis on which this
bill is to be attacked as being in contravention of the Constitution
there ought to be an amplified record.

Senator ERvIw. Yes. I can amplify that just a little bit now from
my*regional history of those times.

Attorney General KATZ =EACi. Could I-
Senator Eiw; The reasonthey continue- will listen to you be-

.ore I do my amplifying. will i tyub
Attorney General KA BAH. My recollection of the history,

Senator, and you examined it more recently than I have had the oppor-
tunity to do so, was that the reason for putting that section in under
the plan that was eventually adopted was the fear on the part of some
of the States that Congress might impose more onerous qualifications
for voting than the State legislatures were required. They were con-



cerned. that Congress would restrict, a thought of the Federal GO.
-ernent as being a more conservative body inr several of these States,
'and that was put in there to prevent Congress from narrowing the
franchise rather than to prevent Cong from liberalizing the fran.
,chise. That is my recollection of the history. g t

Senator Eivm. My recollection'is in harmony with yours. My
,recollection also is that history shows that one f the greatest ar'u-
ments that they had among the members of the Convention of 1787
was the question of who Was going to be allowed to vote for Repre-
sentatives in the Congress. The reason they did not put it in the
plan was because they could not agree on it early enough to even have it
in a tentative plao' There was one group that wanted it on the
national level, and as the Attorney General suggested, the people
who wanted it on qualifications prescribed by the State legislature
said if they allowed it on the national levelthe smaller group could
get in control of government and only allow the rich or certain re-
stricted classes to vote for Congressmen and the great bulk of the peo-
ple would be excluded from the privilege of voting.

There is no mystery in the reason they had it in no tentative plan,
because they could not agree on it enough. There was too much con-
troversy to even put it down on tentative plan. History shows that
along with that question of whether the Federal Government should
prescribe, whether the Constitution should provide for Congress to
prescribe, whether the Constitution would allow the Federal Govern-
ment to prescribe those qualifications or the States, along with the ques-
tion as to whether they were going to have equal representation in
both Houses or equal or representation in both Houses based on pop-
ulation were two of the greatest controversies that were raised in the
Continental Congress.

I assure the Senator from Illinois that my reading of history leaves
me with the impression there was far more said on that subject than
has been said here by me and the Attorney General both in the last 2

dgnator DmiKsP1. If my friend will indulge me, I am afraid it was
not quite that simple. In the first place, you had the problem of un-

Axed Indians; in the second place, you had 700,000 slaves in the, Colo-
nies or the States. And the question was how quite to dispose of them
politically at least because they had no rights, they were regarded as
chattels, and as such how could you count a chattel for voting pur-
poses and yet before they got through they made it possible to count
three-fifths of them for purposes of determining representation in the
various States of the Union. "
I Now, I might go on and add a dozen complicating factors in this
bundle, that finally came up with an answer and a rather interesting
amid peculiar answer that left us the great unsolved problem of the
Constitution, and that was what to do with this institution after the
year 1808. That was the problem that continued intil it was arbi-
trated in blood.

Senator ERwn4, Yes, and-
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senator DnwsM~. Le me.S
Senator ERvnr. Excuse me.
Senator Dxmsm. It had to be arbitrated in-blood.
It was 3 years, it was 5 years after the conflict was over that the

15th amendment to the Constitution was approved, and it is a rather
curious thing to 0ie that 95 years later we have the problem of what
was reassured in the 15th amendment in our laps all over again, and
that is just about 95 years, within 2 days, of 'the date this committee
is supposed to report this bill back, that -Abraham Lincoln of my own
State was assassinated in this town. That is a curious commentary
upon history, that it has taken us so long to get this job done when
the language of the 15th amendment is so very specific, that the right
to vote shall not be denied or abridged by the United States or any
State because of race or color and Congress in the second section of
that amendment was given the power by appropriate means to effect-
uate it, the purposes and objectives of that article of amendment.

So as I go back and look at all these various compromises it still is
curious that it has taken a century, and here we are for the fourth
time in this contemporary period trying to solve this problem.

I just wanted it in the record.
Attorney General KATZENBACH. I think that is true, Senator, and

there has been a lot of discussion in this hearing with respect to leaving
the matter to the courts. It seemed to me that beyond expressly pro-
viding for legislation in this, in section 2, that it was clear that the
drafters of that 15th amendment placed the greatest reliance on leg-
islative action rather than on executive action or judicial action to
implement the right to vote and free it from racial discrimination
where the States did not freely grant it. And if I might I would
like to quote from a landmark case, an old one of EM parte Virginia at
100 U.S. 339 at page 345, where, speaking of the 13th, 14th, and 15th
amendments the Supreme Court said this:

All of the amendments derive much of their force from the provisions em-
powering Congress to enact appropriate legislation.

It is not said the judicial power of the General Government shall ex-
tend to enforcing the prohibitions and protecting the rights and im-
munities guaranteed. It is not said that branch of the Government
shall be authorized to declare void any action of the State in violation
of the prohibitions. It is the power of Congress which has been en-
larged. Congress is authorized to enforce the prohibitions by ap-
propriate legislation. Some legislation is contemplated to make the
amendments fully effective.

The CHAIRA[AN, Would you put in the record the voter qualifica-
tions of different States at the time the 15th amendment was sub-
mitted I

Attorney General K&T ENBACH. Voter qualifications of the States at
the time, all the States then members of the Union?

The CHAmxAN., At the time the 15th amendment-
Attorney General KATZENBACH. At the time of the 15th amendment;

yes, Senator.
(The information referred to follows:)
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State ponstitutional provisions for quaifications of electors at the time I6th amendment was submitted for ratification -

State and date of State constltutloPi;u5
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Minnesota (sisl... ' .........M 9s-is--ppi (1888)........
M o (186 ) ------------------------

Nebraska (187) -------------..........
Nevada (18I 4) ---------------------------
New Hampshire (1792) -- . ------.-----
New Jersey (1844) ------------------------
New York 184) -.-----------........

North Carolina (1868) -------------.
Oho (8 1)-----------------..........
Oregon (1857)8 - -- -.-................
Pennsylvania (1838) --------------..
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Ree d 1.5th amendment.
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The CHAIMN. Maybe you know the answer to this one. How
many States had a literacy test at that time I _

Attorney General KATZ1NBACH. I do not know the answer to that.
I do know that the literacy tests in the States that would be covered
by this legislation came subsequent to the 15th amendment in all in-
stances, I believe.

Senator ERvIN. I would like to make it plain that I do not deny the
authority of Congress to pass appropriate legislation to enforce the
15th amendment. But what I do say about'this bill is that it is not
appropriate legislation because this bill would annul two other pro.
visions; yes, three other provisions of the Constitution, and that is not
appropriate legislation to try to enforce a provision of the Constitution
by annulling three others. Now I want- .

Attorney General KATZENBACH. "Annul" is a strong word, Senator.
Senator ERvIN. Well, it annuls for 10 years. I do not know any

other word and it does this-
Attorney General KATzNBACH. Senator Dirksen suggested the

word "suspends."
Senator ERVIN. Yes; it just suspends for 10 years. It annuls for

10 years.
Attorney General KATZENBACH. As the courts have already done in

a number of instances in this country.
Senator ERvIn. I cannot find in the decision where they annulled.

They have declared certain things on their face were unconstitutional,
it is violation of the 15th amendment.

Attorney General KATZENBACH. No, Senator. They go further than
that.

Senator ERviz. They said in some cases where evidence justified it
that they were being misapplied. c se

Attorney General KATZENBACM. And they have suspended those
provisions of State law.

Senator ERVIN. They suspended the State law in Louisiana, nearly
all the law until they will have a new registration.

Attorney General KATZFNBACH. Noi Senator. We have a number
of decisions where they have suspended the application of State laws
because of their findings that those applied in a discriminatory fashion
and they said, "In the future you wi not have any new laws and you
will not apply the old laws and you will register people on the same
basis that, in fact, you have been registering people up to today."

Senator ERvIN. To make the distincti6, can you and I agree on the
proposition that some of the cases declare unconstitutional a statute
because on its face it is not applicable to people of all races alike. ,

Attorney General KATZENBACH. I cannot think of one that has been
annulled which was not on its face applicable to all people.

Now, the grandfather clause cases on their face were applicable to
all people. It just so happened that Negroes could not vote on it. But
it has said you can vote if your grandfather could vote, and the grand-
father, as you know, could not vote because he was slave. .-

Senator ERVIN. I know, but that was on its face, on its face that
was-

Attorney General KATZiaNBAo'n. No. On its fce it wts completely
nondiscriminatory. It just said anydyhohda grnda
voted could vote. .
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Senator ERvLw. It is like the administration bill here. It went back
and said anybody who is a descendant of a man who was eligible to
vote on a certain day before the un-Civil War, would be allowed to
vote. This is all. it says, and on the f ace of i1 itwa-aparent thatthat was designed to prevent the descedants of slaves from votmg
because slaves were not allowed to vote on that day. That was invalid
upon its face. '

Attorney'General KATZENACH. It took a little more than the face.
It took also the fact that grandfather-that th criteria ivoked slaves
who could not be permitted to vote were not permittedto vote.If you had gven that to somebody totally unfamiliar With that fact,

that there had been slavery in the United State, and just gave it to
them and y6u said, "Is this discriminatory against anyone on its face,"
just read it, if you gave it to a Norwegian or a Swiss or someiodj of
that kind: and said, "Does this discriiniate against anyone," and he
had not known the fact of slavery he would say "No, it is not discrim-
miatory against any race, it does not say anything about any race in
it." You have to know that fact to make it discriminatory.

Senator ERVIn. All he had to do was read a little law. ,He would
not have had to have any facts at all because if he read a little law he
would discover that it Was invalid on its face. i

Attorney General KAIMSBACH. Well, the Louisiana provisions
which we discussed earlier were the same ones that you read to me and
they are not discriminatory on their face.

Senator ERvIN. Yes. I would say they are. That is what Judge
Black said. I have the Qase, and I was very much interested in the
case because here is what Judge Black said. I refer to LOUinina v.
United States, which was handed down on March 8,1965, which'I be-
lieve is the case you are referring to.

Attorney General KATZENBACH. Yes.
Senator ERVI. And here is what Judge Black says. He says:
There can be no doubt from the evidence in this case -that the district court

was amply justified in finding that Louisiana's interpretation test, as written
and as -applied, was part of a successful plan to deprive Louisiana Negroes of
their right to vote.

He says both as written and as applied. And then in addition to
that they had, as the evidence shows, colored people with the most
advanced.- education and scholarships were declared by voting regis-
trars with less education to have an unsatisfactory understanding of
the Constitution of Louisiana or of the United States. In other words,
both the evidence said that and he says it was written. But, I think,
it really goes on the evidence as it shows.

Now, this has some very interesting language which shows that'
the complaints which Justice Black justifiably raised against the Lou-
isiana test apply to this bill.

I will read from page 7.
The State admits that the statutes and provisions of the State constitution

establishing the interpretation test "vest discretion in the registrars of voters to
determine the qualifications of applicants for registration" while imposing "no
definite and objective standards upon registrars of voters for the administration
of the interpretation tests." And the district court found that "Louisiana * * *
provides no effective method whereby arbitrary and capricious actions by
registrars of voters may be prevented or redressed. The applicant facing a reg-
istrar in Louisiana thus has been compelled to leave his VOting fate to that ofli.
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cial's unconttolled power to, determine whether the applicant's iundeintanding of
,the Fedeial or State Constitution is satisfactory. ***

The cherishedlht of people n 7a coury like ours to vote cannot be obUterated

by the use of laws like this, which leave the voting fate of a citizen to the passing
whim or impulse of' an individuai'rektitrar. 'Many of our cases have pointed
out the invalidity of laws so completely devoid of standards and restraints.

Now,-under the Louisiana interpretation teas I guess you wiilladmit
that either yo or I would be disqualified by the registrar'1t vote be,
O'iuse he would Thve totry in front of us, our understanding of the
Federal Constitution.' The interpretation of one of 'us might b satis.
factory, and the other not, or he might t disqualify both of us.

Attorney G neral KAWiiNBAn H. I think if that wer6 left to Louisiana
the jud Would be i a quandlary to determine which one would bequalified. .. . ••

Senator ERvI;.' What Judge Black said about this interpretation
s pplicable to this bill. He says first it had no definite and objective

standards, for the administration'of the inte-pretotion tests, no objec-
tive standards, no definite and objective standards upon registrars of
voters for the administration of. the in rpretation tests.

Now, thisbill subsection 4 provides no definite or objective stand-
irds by 'which the Attorney eneral. is going to determine when he is
going ,tQ call on the Civil Service Commission to appoint Federal ex-
aininers, does he I

Attorney General KATZENBA6H., No, that is correct.,
Senator ERviN. That is right. So it has the same defect that this

Louisiana statute had.
Attorney General KATZENBACH. Problems are somewhat different,

Senator , I
Senator 'Thiu.' Yes. But it ought to be something definite and ef-

fective, objective standards. In other words, the whole standard
in section 4 (a)--

Attorney General KATZENBACH. I am not depriving anybay from
voting by the judgment that I make.

-Senator' ERviN. No. You are just depriving a State official and
local election official of the power to determine the qualiAcation of
voting and conferring this job, on people to be appointed by the Civil
Service Commission.

Attorney General KArNZFNBAOH. Tht is not quite correct, Senator.There is nothing in my judgment that deprives -them of anything.

Senator ERviN. It deprives them..
Attorney General KAZNBACH. I am helping them.
Senator ERvm. It deprives them of 'the capacity to use the literacy

test, does it not?, i I
Attorney General KATZENBACH.I do not do that, no.
Senator, ERVin. Oh, yes, you do.
Attorney General KA'ZFENBACH. Oh, no. There is a misunderstand-

ing.
Senator Eivm r The law does.
Attorney General KATZENBACH. the law does. That is not within

my discretion, Senator, in the slightest.
Senator Evn, 'You say you's/e not depriving them of the right

to pase upon qualifications..
Attorney General KAzrnB4an. No.
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.:,Senator Em..I do not mean you as an individual, but I am talking
about the occupant of the Attorney General's office.

Attorney General KAMNBACH. No, there is nothing, appointment
of Federal examiner, that deprives the Stte registrar from examining
everybody that comes to him..

Senator ERvIN. But it fixes it so under section 6 (a) that the Federal
examiners can overrule him, does it not, the State election officialsI

Attorney General KAmzimNRMf. 'Yes, in effect, that is what it says;
yes. ( . . '

Senator Envitk. And if the Attorney General, without any definite or
objective standard to guide him decides to eliminate the second require-
ment, the 90-day requirement, he can make it possible for people never
to go to the State or local election officials in the first instance, but to
go to the Federal examiner.

Attorney, General KATZENBACH. That is correct. That is correct
Senator; yes.

Senator ERvIN. Yes.
Attorney General KATZENBACH. The same provisions, existed, of

course, in the 1960 act with respect to referees. -
Senator ERvIN. Yes. But before this starts they have to prove it,

that does not rest on the belief of the Attorney General. That rests
upon the adjudication of the court after an opportunity to hear
evidence.

Attorney General KATZENBACII. It rested on the belief of the judge,
once the discrimination had been established as to whether or not it
was nec ssary to app int registrars or whether or not the State officials
would perform their functions properly.
.Senator EuvI'. Yes. But that depended on his judgment, but he

could only exerise---
Attorney General KATZENBAcu. And there were no standards for

that set up.
. Senator, ERvIq. He could only exercise that judgment after a trial in
which a finding was made, where there was a verdict of the court.

Attorney General KZENBACH. Yes.,
Senator Evwi. Yes. Here there is no verdict at all. The Attorney

General just reaches a verdict in his own mind without any evidence.I Attorney General KATZENBACE. No; not quite true, Senator, because
there is the possibility under 3(c) to go in and have the judgment of
a court if there has not been discrimination..

Senator ERVib . Now, the next thing it says reminds me of this bill,
it says "and the district court found that Louisiana provides no effec-
tive method whereby arbitrary and 'caricioiiS action by registrars of
voters may be pi~vented or redessed."

Attorney Genertl KATZENBAH. " That is the difficulty with literacy
tests generally.

Senator EVI. Ves. I am intrigued with provisions of the bill
that allow the Government to go. in any court it wants to and the
other side can, only go to o4e court, if I interpret it right.

i 6all attentionto page 9, s bsection (d) of Section 9:
Whenever any person has. engaged o; there are reasonable grounds to believe

that aii person is about'to :engage In any act or practice prohibitedby section
2, 3, 7, or 8 or subsection (b) of'ttt sect1o,'tbe' Attorney General may Institute
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for the United States, or In the name of the United States, an action for preven-
tive relief, including an application for a temporary or a permanent injunction
resaining order, or other order, and including an order-directed- to the State and
State or local election officials to require them to honor listings under this act.

Under that the Attorney General can go into any court, can he, that
is, in any district court anywhere?

Attorney General KATZENBACH. No, Senator. He can go into dis-
trict court in which he can get jurisdiction over the persons involved.

Senator ERVIN. Of course. I am assuming any-
Attorney General KATZENBACH. If it is Louislana, the northern dis-

trict, that is where he has to go. He can't go into the District of
Columbia.

Senator ERVIN. He can go into any district court where they can
obtain the service of process upon the local State officials involved;
can't he?

Attorney General KATZENBACHI. Yes; where he can get jurisdiction.
Senator ERVIN. But on the other side, I invite your attention to sub-

section (b) of section 11:
No court other than the district court for the District of Columbia shall have

Jurisdiction to issue any declaratory judgment or any restraining order or tem-
porary or permanent Injunction against the execution or enforcement of any pro-
vision of this act or any action of any Federal officer or employee pursuant
hereto.

Now, the State would have to come up here?
Attorney General KATZENBACH. Yes.
Senator ERVIN. So all of the Federal courts are open to the Gov-

ernment for service of process, and only one court on the face of the
earth is open to the State or the local subdivision?

Attorney General KATZENBACH. Congress enacted a similar provi-
sion which I am sure you will recall, Senator in connection with the
OPA, where it said that all challenges to OPA orders had to be made
to the Emergency Court of Appeals n the District of Columbia.

Senator ERVIN. That was with reference to establishing rules and
not with reference to the controversy between them and OPA. I know
this because I got involved in cases in the district courts of North
Carolina that had to do with that.

,Attorney General KATZENBACH. That was challenges to rules. And
T suppose that one could say they locked every courthouse door except
the one in the emergency court.

Senator ERVIN. They did that in that ca-c, but they had a different
situation.

Attorney General KATZENsAOH. Yes.
Senator ERVIN. The OPA case established' r'les that were to apply

throughout the United States. The OPA was exercising a quasi-
legislative power. And you naturally couldn't have the same rules
adopted if you could prove those rules m 49 varieties of courts.

Attorney General KATZENBACH. Yes.
Senator ERVIN. So there was a wide distinction there.
Attorney General KATZENBACH. I don't suppose the fellow who had

come all that distance was appreciative of that distinction.
Senator ERvIN. Yes. But he didn't 'hove to drag a lot of witnesses

along with him, he couldn't serve subpenas. 1
Attorney General KCATzENBAOH. I-would think that he wanted some

witnesses on that.

VOTING RIGHTS
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Senator Envm. Well, it would seem to me that all court matters
should be open to everyone. That is my basic opinion.' And I think
it is a judicial error for Congress to pass a law to provide that only one
court on the face of the earth would have jurisdiction under that law. -:

I would like to have printed at this point in the body of the record an
editorial from the Wall Street Journal of March 22, 1965, entitled
"An Immoral Law."

And an editorial from the Wall Street Jourial, March 24, 1965, en-
titled "A Question of Perversion."

The CHAnRMAN. It will be so ordered.
(The articles referred to follow:)

(From the Wall Street Journal, Mar. 22, 1965]

AN IMMOLm LAW

When President Johnson last Monday asked Congress for a new law to safe-
guard the voting rights of Negro citizens he rested his case on the Constitution
and on a basic principle of morality.

What he has now proposed that the Congress do is enact a law which would
violate that Constitution he asks us not to fiol.t and, more, which is Itself
immoral.

If you think not so, consider:
The administration bill offers a formula-a complicated one, which we will

come'to in a moment-to prohibit certain States from using any test of a citizen's
ability to read and write our language as a qualification for voting.

The argument for doing this is the 15th amendment to the Constitution which
provides, clearly enough, that neither the Federal Government nor any State
shall deprive a citizen of his vote on account of his race or color.

But the proposed bill does not stop with providing means against the viola-
tion of the 15th amendment. It does not aim at Insuring that any such State
literacy test shall be fairly drawn and impartially administered so that it may
not be used as an excuse to deprive anyone of his vote on account of his race.

The effect-and indeed the purpose-would be to abolish such tests entirely
in the affected States. And that flies squarely in the face of this selfsame Cons
stitution which the President professes to uphold.

The very first article of that Constitution authorizes the individual States to
decide the qualifications of -voters in both Federal and State elections, subject
only to the proviso that whoever is deemed qualified to vote for the most nu-
merous branch of the State legislature is automatically qualified to vote in
Federal elections.

Making this a State function was no casual decision. It was reaffirmed in
identical language in ,the 17th amendment-adopted, incidentally, more than 40
years after the 15th amendment, which provided that all such qualifications
should be impartially applied among all citizens.

This principle in the Constitution has been repeatedly upheld and affirmed by
the U.S. Supreme Court, not merely in dusty antiquity but as recently as 1959
by Judges presently sitting upon that Bench.

Now we are well awarethat there are a good many people, and perhaps the
President is included, who oppose any literacy requirement. They say that a
man's illiteracy is irrelevant to the question of having his Judgment coUnted
in public affairs. No man can quarrel with the right of such people to argue
their case and, if persuasive, to alter the Constittition so as to prohibit them. .

But the requirement that voters be able to read and write is by no means re-
stricted to those Southern States now the object of this special legislation. Many
others--including New York State--require that qualification, as the Constitu-
tion entitles them to do,

If it is immoral, as the President says, to deprive a qualified citizen of his,
right to vote "under color of a lteracy test." is it moral to violate one part of
the Constitution under the color of upholding another which is in nowise in
conflict?

Nor does the question end there, for what this bill proposes to do is to set up
a double standard. Some States would be permitted to keep their literacy re-
quirement. Others would not.
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The formula prescribed Is that af a ratio between "the'number of persons of
voting age within a State and the number of voters in an elkUin. If 50 percent
6r more of 'the voting age inhabitants do Ivote, then the State is absolved. The
Federal authorities will keep out, and the State may set Its own qualifications for
voterkncluding literacy tests. Otherwise, no.

I %ts formula has been carefully devised so that in practice it is expected to
VIpW*' only to six States, Alabama, Louisiana, Mississippi, Georgia, -South Caro-
linaand Virginia. In these States the Federal authorities would not only have
the right to supervise voter registration but to abolish the voter qualifications
toylo nt 1*e,. ..

'Afew moments reflection on this formula will suggest such weird paradoxes,
and the possibility of such strange discriminations, as to stagger the mind.

A minor one is that a strict application of the formula would probably make
it applicable to Alaska. However, a way has been devised t6 exempt it, which
as much as anything suggests that the intent is not to write a general rule of
law but to subject certain States to special laws. ':

Not so minor, but certainly weird, is the provision that a person once regis-
tered as a voter by the Federal authorities will be stricken from the list if he
fails to vote "at least once during 3 consecutive years while Hsted." In short,
you haveto vote or you can't.
1:Of more consequence is the fact that if we have this law a citizen, white or
Negro, can be entitled to a vote in Alabama no matter how illiterate he is, or for
that matter even If he is a moron.' But if the same citizen, white or Negro,
lives in New York State he will not be entitled to vote.

This would create a truly ingenious paradox. The illiterate citizen, Negro
or otherwise, would flind himself with more "rights" in Alabama and her five
outcast sister States than in the great State of New York. More, the educational
level of the voting *citizens of Alabama, the low level of which is part of the
general complaint against it by civil rights leaders, would be further reduced.
And this by Federal sanction.
I Unfortunately, the irony is not funny. Beneath the paradox lies a serious
question. Is it moral that our national laws should apply one rule to one State
and another to another, requiring that the people of one State abolish qualifica-
tions for voters while the people of another State may uphold their standards?

Nor is that the end of the consequences of that weird formula. Recall that it
permits the Federal Government to put all this machinery in motion, the take-
over of the whole voting procedure by Federal authorities, only when the voting
percentage of a State falls below 50 percent of the voting age population. If
there was ever a device open to what President Johnson calls manipulation, this
is it.

So long as a State contrives that one-half of its adults vote, it Is free of the
formula. This will not be overlooked by ingenious men who can contrive many
things when justice Is measured by percentages.
. And this brings us to what we think is the fundamental Immorality of this

proposed law, unintentioned though it may be by those wh6 drew it.
I Any citizen, white or Negro, has the right to be treated by the law like all
other citizens. If he has to meet qualifications to vote--age or any other--
they must be only the qualifications asked of all." If he qualifies like any other
he has the right to vote, and to deny him that right is to deny him what is
Inalienably his.

It makes no difference whether 99 percent of his neighbors vote or whether
only'20 percent do. It makes :no difference whether he has voted in the last
three'elections, or in none at all before he present; himself at the polls. His
right isto vote or not vote as he pleases. ,

That is the whole of the moral issue. And the whole duty of government, in-
sofar as it touches this matter, it to see that all* equally can exercise this right.

The constitutional duty of the Federdl Government is to see that this right
is not abridged-anywhere, populous States 'or sparse States, Northern States
or Southern States, where many go to the polls or where few take the trouble
to. The means of assuring this--everywhere--is what any Federal voting law
ought to do, and all it ought to do. ..

To play with complicated formulas,' to measure justice by percentages, and
toaim punitive laws at some States# not, only violates both the letter and the,
spirit of the Constitution but buries the real moral queslon in sophistry.
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(From the Wall Street Journal, Mar. 24, 1965]

A QUESTION OF PERVERSION

When the Attorney General'began his exjlanatdon and defense of'the poPosed
Federal voting bill he adopted a fascinating line of reasoning that deserves word
attention than it seems to be getting.

Appearing before a Senate Judiciary Subcommittee, Attorney General Katzen-
Iach made no claim that the Constitution gives to the Federal Government the
authority to set Voting qualifications in all the several States, nor did he cite any
Supreme Court opinions to suggest that the Federal Government has this power.

He hardly could have. For the very first article of the Constitution-re-
affirmed by the 17th amendment-lays down only one qualification which the
National Government may. insist upon; namely, that all voters qualified to vote
for the most numerous branch of any State legislature must be qualified also to
vote in any national election.- .•

The 15th amendment to the Constitution adds one other, and a very important
one; it is that no State may take away the voting rights of any citizen on account
of his race or color. ,And the 24th amendment bars poll taxes as a requirement
for voting.

In short, then, the Constitution'says this: No State may set higher qualifica-
tions for voting in Federal elections than In States ones, that no'poll taxes shall
be levied, and that every citizen must be treated equally by the voting laws of.
each State. Within that framework, each State is free to establish iti own quail-'
fications as to age, length of residence, literacy and the like.. This view has been consistently affirmed by the Supreme Court. Only 8 years
ago, in a case specifically involving a literacy test in North Carolina, the Court
repeated that "the States have long been held to have broad powers to determine
the conditions under which the right of suffrage may be exercised." The limita-
tion on that power, in the Court's words, is that they cannot authorize "the dis-
crimination which the Constitution condemns."

So to Justify a Federal law to override State voting requirements and permit
the Federal Government to eliminate literacy requirements entirely in some
States, Mr. Katzenbach had toadopt the line of reasoning that the abuse of a
principle condemns the whole principle.

That is, he argues that the Federal Government, under color of the 15th amend.
meant, has the authority to override the constitutional right of some States be-
cause literacy tests "have been preverted to test not literacy, not ability, not under-
standing-but race." And this is sufficient reason for the Federal Government
to eliminate them entirely wherever such perversion has taken place.
-This argument, please note, is quite different from an argument for a Federal

law requiring that all literacy tests be fair and equitable and that Federal au-
thorities be authorized, wherever necessary, to see that it is so.

The fact that literacy tests can be fair and equitable, in fact, is conceded; the'
literacy test of New York State will be left untouched, as will those in a number
of other States. But the distinction is not Mnade on an examination of the indi-
vidual merits, Judicially measured, of such tests. The merits or demerits would
be measured, under. this law, by how many people vote. ' ....

On Mr. Katzenbach's line of reasoning the Congress could have abolished poll
taxes--surely a thing suscepltblQ to abuse-by simple statute instead of, as was
properly done, by constitutional amendment. '

Indeed, on this line' of reasoning\the fact'that police powers are sometimes
abused by local policemen-a-nd they certainly are--would become an argument
not for halting' the abuse but for eliminating the local police powers.

For our own part,, we have no reason to doubt that in some places the constitu.
tional principle under which each State sets its own voting requirement has been
perverted to deny some people the voting rights they are entitled to. And we
agree that this is a strong argument for national action to remey those abuses,
wherever 9ccurripg., ,i-rti.. pson in ..o.... ,
But it that Is a lo 'n t' for e1ertng the Copstitution in Unconsttutional

fashion, then What th0' Attrny6 General of the United States is sayihg is that
oneperyersio justifies another, "

Senator ERviN. I would als like to have print at this point in
the record- h aIison' of the, Supreme Court of the United Sgjteaiin
the -am o L , $i a" V. The( Vnizted States.



The CHAntxAN. It is so ordered.
(See p. 566.)
enator ERvIN. And also the Guinn casejof which I will supply a

The CHAim AN. It is so ordered.
See p. 566.)

Senator ERviN. And also the decisions in the Lasaiter case and the
William. case.

The CaIJUrA. It is so ordered.
(See p. 566.)
Senator ERvi*; And I would like to read a statement here from

a North Carolina newspaper by Dr. Beverly Lake, a distinguished
lawyer. He says this:

North Carolina has a literacy test for voting. The U.S. Supreme Court has
held it constitutional. In 84 of our counties less than half the adults voted
last fall. Under this bill North Carolina will be denied the right to con-
tinue to apply this wise and valuable law in 34 counties simply because last
November most of the adults did not vote. Not only is our literacy test thrown
out, but we cannot require any educational achievement at all, not even comple-
tion of the third grade in these counties. We are forbidden to require voters
to be of good moral character. Another State having exactly the same
literacy tests as ours but in whose counties half the adults voted last fall
can continue to have its voters meet that test all over, the State, but North
Carolina cannot. This bill would create second-class States In America, and put
North Carolina and many of our sister States, including the great States of
Alabama and Mississippi, in the second class. We are no longer to be per-
mitted. to make and enforce laws other States can make and enforce.

I think that is a correct analysis of this bill.
Just one other question, and then I am through except for some

possible rebuttal.
Now, the 14th amendment provides that no State shall deprive any

person of -the equal protection of its laws; doesntit I
Attorney General KATZENBACH. Yes.
Senator ERViN. And yet, this bill' could be applied to North Caro,

lina in such a way as to compel North Carolina to violate the clause
of the 14th amendment with regard to equal protection of its laws;
couldn't it?

Attorney General KATZENBACrr. I don't believe so, Senator.
Senator*ERvnv. Well, we have a hundred counties in the State, and

this bill could deprive 34 of; them' the right to apply the literacy
test, even though the literacy test has been held constitutional by
the Supreme Court. The other 66 of thejiounties that apply literacy
tests could continue to apply it, but under this bill 34 couldn't., And
so this bill would require North Carolina trviolatde the equal-proted ,

tion laws of the 14th amendment.
Attorney General KATZPNBACH. I follow you right up to your

conclusion Senator.
Senator Envr. That would be the result: wouldn't it?
Attorney General KATZENBAcH. No. The r _sult would be that 84

couldn't unless they could come in and establish that they hadn't been
discriminating. The factual result that you' state is correct, it is
only the legal conclusion that I differ with.

Senator ERvIx. The legal conclusion would be that in the State o0
North Carolina the literacy test would remain perfectly consti
tutional and unaffected ,by the provisions of this bill in 66 counties;
isn't that true ? I
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Attorney- General :K.ATZEmNAoH. If that is true,, Senator, then the
U.S. Supreme Court in the case of Louisiana v. The Unfited State.
violated the 14th amendment, because they suspended the new citi-
zenship test in 21 counties.

Senator ERvIN. And they did that until there could be a reregistra-
tion, but they didn't attempt to do it for 10 years.

Attorney General IATZExBACH. Not for the fixed period of time,
Senator. But I would suppose that if they denied the equal pro-
tection of the law for 1 hour, 1 minute they would have violated
the 14th amendment. I don't think the Supreme Court violated the
14th amendment in that decision.

Senator ERvnf. They decided in the last case that this interpreta-
tion of the statute was totally void. rp

Attorney General KATZENBACH. Yes, Sir.
Senator ERViN. And, therefore, it couldn't apply in the counties

which were not party to the case. Isn't that what: they didI
Attorney General KATZENBACH. They only suspended its operation

in those 21 counties.
Senator ERvin. Yes; but in this case they suspended its operation--

they judged that it was void in its entirety, didn't they?
Attorney General KATZENBACH. Yes.
Senator ERvIiN. So they adjudged that it couldn't be enforced any-

where, that is the effect of it in Louisiana?
Attorney General, KATZEmNACn. No, that is not correct, Senator.
Senator ERvIN. They held it unconstitutional ? Justice Black said,

"as written."
Attorney General KATZENBACH. No that was the interpretation

test, Senator, there were two tests involved in the case. One of them
was totally void. The other was suspended in 21 counties. • -

. Senator ERvIN. But they said that. But you know that doesn't
satisfy me, because murder has been committed for a long time, and it
has never yet become meritorious, and arson has been committed for
a long time, and that doesn't make arson legaL : _ ,

Attorney General KATZENBACH. No. Bit under the equal protec-
tion clause, Senator, the doctrine 'has always been, that under equal
protection reasonable classification can be made. And I think this is
a reasonable classification to say that if 84 counties to meet the objec-
tive tests of this bill cannot establish that they have not discriminated
in violation of the 15th amendment over a prior!period of time, itseems
to me that it is reasonable for Congress toput th6se counties in a differ-
ent classification than other counties that do not meet those criteria.
That seems to me to be a reasonable classification.;

Senator ERvrs. I have a high respect foryour opinion, but that is
about the most unreasonable classificationever made, in my judgment,
because here is a State, 1 State, 66 of whose counties can have literacy
tests and 34 of those counties can't have literacy tests. One county
here, because 50 percent of the people voted, can have literacy tests,
and the next county, because only 49 and a fraction voted, can't have
literacy tests. That shows the absurdity:of the whole thing.

Thank you.
Senator TmINOS. Would you yield
Senator ERVai. I am througL,
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•-The CiAN. Senator Hart, do you want --to ask him any

Senator-RAv. I think Senator Tydings--
Senator Tmnora. I didn't quite agree with my distinguished col-

league as to the analogy of the due process to protection under the 14th
amendment, and giving the right of the people to deprive other people
of the right to vote by the use of literacy tests or any other type of
tests. And I just didn't think that that was a fair analogy. Certainly
I appreciate the problem of the 34 counties. But the 34 counties
would only be involved if they are using the literacy tests or the
understanding or interpretation tests to deprive people of their right
to vote. And certainly the people of no State have an inherent right
which would be protected by the due process law to deprive other peo-
ple improperly of the right to vote through literacy or other type tests,
qualifications which you may set up.

Senator ERvIN. I seem to have difficulty in bending my thoughts to,
those of the Senator from Maryland. I never said that anyone has
a right to deprive any qyualified person of the right to vote. I have
never taken any such position.

Senator JAVITS. Mr. Chairman, may we have other questions now
at the Chair's pleasure?

The CAnauw, Senltor'Hart.
Senator HMRT. Mr. Attorney General I think that your testimony

has been full, and in view of the nature o the questions, I think respon-
sive fully to the concerns of those of us on the committee with respect
to the particular bill before us. And I know that it is not a lack of in-
teiest in this legislation that would keep my questions to a minimum.
But I think that the discussions have been responsive to virtually every-
thing that most of us are concerned with in this record.

Fii -t, this direct question: Has the Solicitor General participated in
the d %ftingof the legislation that we have?

Attorney General KATZe NBACH. Yes, we have.
Senator HART. Has the Solicitor General expressed an opinion with

respect to its constitutionality ?
Atorney General KATZENBAcH. Yes, he has.
Senator HAxr. And what is his opinion with respect to the bill?
Attorney General 'K&Tzmczr. H believes this bill as drafted is

constitutional.
* The CHimptr. Is that a written opinion ?,

- Attorney General KATZEMACH. No, sir.
Senator HART. And in the event the question of constitutionality--
Attorney General KATZRmNAH. I should confess that the section of

my testimony with respect to the constitutionality of the bill was not
my own prose, but prepared in the Solicitor General's Office.

The CArmmAN. Prepared in his office, by him? :
Attorney General KATzEnmBo. Prepared in his office subject to his

direction, Senator.
* Senator Hmm. And it is the Solicitor General's rponibility to,
represent the United States and the Supreme Court ii litigation involv-
ing the constitutionally of any bpl} .  

/

Attorney General KATzFNBAoHr Y.s, subject to my directive.
Senator HART. Notwithstanding thit confident !opini on-and it, is

an opinion certainly that I share--is that the questions that Senator
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Evin has raised 'vill be referred dtoin debate in the Senate," do you feel
that the goal that we 's ek; namely, the enfranchisement of Negroes
against whom discriminatory practices have been directed could be
achieved if an additional factor was added to this bill that would more
early relat the triggering device to discriminationi And, Te -fi-

cally, I havw in mind this possibility. And I ask two things with-re-
spect to it. First, administratively would it make it more difficult of
enforcement?

And, secondly, would it materially enhance the constitutionalityI
And that second is academic in your mind, because you have no doubt
of the constitutionality. What if the, Congress were to find that un-'
constitutional ? School districts over a period of years contributed to
the low percentage of voter participation, and the burden: that you
would have 3 (c) actions would be to prove, not only earlier practices,
but you would have to find that originally not alone 'ust 50 percent,
less than 50 percent of the eligibles registered,- but alo that 'in that
jurisdiction school' districts have been operated on an unconstitutional
basis up until the year of the Bruon decision, or even subsequent~r, or
recently, would this improve materially the constitutional strength of
the bill?

Attorney General KATZENBAOH. Thank you, Senator, I think it
hurts.

Senator ERvw. May I inject myself here tc say that the Constitu-
tion permitted segregated schools until 1954, and nobody has gotten to
be more than 11 years older since that time. I don't think anybody
11 years of age can vote anywhere in the United States.Attorney General KATZ=IBACH.' But the fallacy of that argument,
Senator, is that from-what, 1896 1-it was required by the' Constitu-
tion, according to the Supreme Court as it was then' interpreted, that
the schools be equal even though they be separate. So I think the sub-stantive point that the Senator from Michigan is making would be
valid as to people whoare voting now, that is, if it had' b1ii a viola.j
tion of that provision of the law, not necessarily the Brown decision
in 1954. But if you could'establish that the schools 'Wliich were sepi
arate wer.o in fact equal-wer • "p,

Senator'ERviN. We are not going back to establish, that, because
there were decisions that I know of which had to do with it.

Attorney General KATZENBAH." Senator, Iwould moqt respectfully
suggest that there is quite a bit of evidence in many locals that the sep-
arate schools for Negroes were not in fact equal schools. -We have a
great deal of data' which would tend to establish that point.

But I maintain the position, Senator Hart, that it would really,
make the constitutional position more difficult.'

Senator HART.' Why ?
Attorney'General KAZENBACH. Because this is done under the 15th

amendment. And I believe that the criteria suggested here-and I
know that there may be some that differ-the criteria suggested herd
are directly related to the discrimination with respect to voting in vio-
lation of the 15th amendment. I think it confuses that issue to say
that violations of the 14th amendnxent which are established are-to be
read into the 15th amendment, which is what in effect you would be
doing in saying that, viblatitns of the 14th amendment amouAnt to vio
nations of the 15th amendment. I just think that is a difficult argu-
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ment to make. I think that, as I said in my testimony, there is a justifi-
cation for the act in nonlegal terms in many respects, at least with
respect to the problems of eregistering, and why that would not be an
effective solution I made that point in my prepared statement. But
I think it would just complicate the argument. I don't think it would
help the constitutionality of the bill. And while I am persuaded, and
attorneys whose opinions I value and have consulted on this in the
Department of Justice are persuaded, that this bill is constitutional, I
don't want to take-the position that there are not amendments that
could not be made to this which would make that argument easier.
There may be some. I don't happen to think that this particular sug-
gestion is one of them.

Senator HART. And the only other specific point made that I wanted
your comment on the record was, I think, raised this morning by Sen-
ator Javits. And I shall not raise it in the same fashion he did. He
expressed the point of view that some of us that it would be desir-
able-and I think you said you were assured of that--to eliminate the
poll tax.

Attorney General KATZENBACH. Yes.
Senator HART. But you expressed some doubt with respect to the

availability of any evidence from history to put you in a position to
argue that the poll tax had in fact been used as a device to discriminate
and, therefore, was a violation of the 15th amendment.

Attorney General KATZENBACHr. Yes.
Senator HART. I would like you to describe to what extent that par-

ticular question was studied, or whether your comment was in reply to
a question that was fired at you here, have you considered recently or
for a long period of time the possibility of taking the straight opposi-
tion that, going back to legislative debate, some of the States, when
they enacted the poll tax, and running down, have you considered the
possibility of taking the position that-it was intended from birth and
through its lifetime to be a means of disenfranchising the voters

Attorney General KATZENBACH. To answer. your first question, it
was not simply in response to a question here. We did during the
period that this bill was being drafted consider that, and we felt that
it would be a difficult point to establish even though there is evidence
that the poll tax was so intended, at least by some of the people in the
State legislatures who supported and put in a poll tax.

The CHAnurAN. Would you yield?
Senator HART. Yes.
The CHAmMAN. Isn't it true, that in my State, the poll tax origi-

nated during Reconstruction by a Negro legislator? Isn't that the
history of it in my State?,

Attorney General KATZENBACH. I accept the chairman's word on
that. I wouldn't have an independent recollection of when it came
into the State of Mississippi, but I am sure that you are accurate in
your recollection.

The CHArRMAiv. Now, what would you think of an amendment to
this bill that would make it criminal with a penalty for one person
to pay another's poll tax, or loan another person money with which to
pay his poll tax You take some organizations like the CIO, they
could go down there and pay thousands of poll ,taxes in order to have

" K":
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these people vote. What do you think about such a method? I think
it is a good way to corrupt an election.

Attorney General KATZENBACHa. I don't think it has anything to do
really with directing an election, Senator. They are not paying for
the vote when they pay the poll tax. I would think it would Me almost
impossible to administer a law of that kind, I for example, have a
loan at the bank. And I don't know whetherthe $1.75 that I might
pay came from that loan or came from independent sources or some-
thing else,

The CHAIRMAN. Now, there is no point in making a ridiculous state-
ment like that. Of course, it wouldn't apply to loans in a bank. But
where people go out and loan money to pay poll taxes wholesale, know-
ing at the time the money is not going to be repaid,, what is your judg-
ment as to whether we should make that a criiainal act with a penalty
in an amendment to this bill?

Attorney General KATZENBACH. I wouldbe opposed to it, Senator.
Senator H-ART. Just one more point on the poll tax. And your com-

ment made earlier to Senator Javits.
If two points of fact could be developed, first, that the initial appli-

cation of the poll tax came from a legislature or a State constitutional
convention wherein its exponents described it as a means of preventing
Negroes from voting; and; second, over the course of the application
of the law in a particular State it was not collected systematically
from whites but was always demanded of Negroes, with that com-
bination together, wouldn't you then have a 15th amendment case that
would be strong?

Attorney General KATZENBAcH. I should think so, Senator, yes.
The CHAIRMAN. Senator Tydings.
Senator TmINGS. I have a couple of questions, Mr. Chairman.
Mr. Attorney General on section 3(a) of the bill where it refers to

50 percent of persons oi voting age, what about the situation where
you have a county or where you have more than 50 percent of the
people voting, but some sort of a test or device which kept 1 or 2 or 8
percent of the eligibles from voting, hoW would they be protected un-
der this law?

Attorney General KATNBACH. They wouldn't.
Senator TymIdos. Why did you put such a provision in the law I
Attorney General KATZFNBAOH. We felt that there might be isolated

instances like that that we could effectively use the provisions of the
1957, 1960, and 1964 acts to deal With counties that might be outside
the scope of this law. We feltthat that would be adequate. We were
unable to draft a law that--perhaps some of us can-we were unable,
to draft a law where we could have the same objective criteria which
we felt would stand up constitutionally and still cope with this kind
of situation. We felt that we could cope withit under existing laws,
although perhaps not entirely satisfactorily. It wasn't done from a
desire to permit any discrimination in voting, but merely because we,
coldn't devise a better law than this to deal with it.

SenatorTmlNos. Thank you. , ; ,
On page 3, down in line t-and this is a provision in the lawv which

has to do with the right of a State or subdivision to appeal to a three-
judgo district court for declaratory j adgment thlt they have not bee
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engaging in any discriminatory practice, and have an examiner pro-
cedure-down in line 17 it reads:

No declaratory judgment shall Issue under this subsection with respect to any
petitioner for a period of ten years after the entry of a final judgment of any
court.

And you will recall that there was some discussion yesterday about
what that final judgment of any court meant. And I am not clear in
my mind whether that final judgment of any court would also refer to
a declaratory judgment handed down under the provisions of subsec-
tion (c), because it would make a difference-

Attorney General KAVinBmACH. It was not our intention to do so.
Senator TYDINGs. In other words, a judgment under the declaratory

judgment procedure would not act as a restriction for a State coming
in again I

Attorney General KATEBACH. That is correct.
Senator TyIoNGs. To make it clear, the situation would arise if the

State initially-if the acceleration procedure went into effect and an
examiner was appointed and the State petitioned in the district court,
and the District of Columbia court said, we do find that you have had
a discriminatory practice, and we won't issue a declaratory decree.
And the State goes ahead and corrects its situation, and 2 years later
the State files another petition with the District of Columbia District
Court, then this petition here would not act as an automatic bar for
that State coming in again, and the second time they might have taken
care of the situation, and the court could conceivably find that the
situation had been remedied, and that there were no discriminatory
practices and therefore the examiners would be removed?

Attorney General KATZENBACH. That is correct.
Senator TyDimis. Finally, on page 11, subsection 11(b), you have

the paragraph:
No court other than the District Court for the District of Columbia shall

have jurisdiction to issue any declaratory judgment or any restraining order or
temporary or permanent injunction against the execution or enforcement of any
provision of this Act.

Why do you feel it necessary to prohibit any district court anywhere
in the country from acting under this except the District of Columbia
court?

Attorney General KATZUrSAOH. Because originally the determi-
iiations are to be made in the three-judgo court in the District of
Columbia, Senator. And it seems to us that if the integrity of that
practice were to be preserved, then you had to have a corresponding
provision here, otherwise you are going to have the act tested in a
variety of different courts. So it seemed to us that the important
thing was to get this act tested, to get it tested in one court, and not
to interfere with the jurisdiction of that court, and provide an appeal
to the Supreme Court.

Senator Tm)iNGs. I am in complete sympathy with what you are
trying to do. But are there any other such similar statutes or laws
where they would restrict it, say, to the district court of Maryland, or
any other State?

Attorney General ]KATzmBA cH. Well, the OPA example woildbe
one.
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Senator ThIx0s. That is all, Mr. Chairman. Thank you. ,
The uAm r. Senator Javits,
Senator JAYrs. Mr. Attorney General section 3(a) of the a dmi-

trtion's bill applies "in any .Federal, State, or local election,": line,
5, page 2. Does that include primaries I

Attorney General KATZENDACH. Yes.
Senator JAvITs. Now, should not that be Spelled out sopnewhere in

the definitions?
Attorney General KATSZMACH. I think it is unnecessary, but I

would have no objection to a suitably broad definition.
Senator JAvITs. But that is the intention of it ?
Attorney General KATZFNBACH. Yes, it is, Senator.
Senator JAvrrs. Now, I am very interested in the scheme of this

bill, Mr. Attorney General, and I would like to be sure that it is very
clear-I believe it is, but perhaps it is not. Does this bill apply to a
State which does not have any test or device as a qualification for
voting as defined in section 3 (b), page 2, lines 13 to 22?

Attorney General KATZmmBAoH. No; it does not, Senator.
Senator JAvrrs. So that even though there may be broad-scale dis-

crimination in violation of the 15th amendment in counties-of States
or perhaps even in entire States--though I doubt that is so-which
have no test or device or what is commonly known as literacy tests,
you would not be reaching under this bill those situations?

Attorney General KATZFEBAOH. That is correct, Senator.
Senator JAVITS. Can you give us-
The CHAmixAiN. Would you repeat that question ? You are talk-

in- about New York ?
senatorr JAvrrs. No. I might say for the information of. the Chair

that I would be quite happy to adopt a sixth-grade education which
would eliminate New Yort's literacy tests which bar Puerto Ricans

* who speak only Spanish.
The CHAIRMAN. What was your question ?
Senator JAvrrs. The question related to something else.
My question is, Does this bill apply to a county or a State in which

there is discrimination and denial of voting under the 15th amend-
ment which does not have a test or device, or, in common language, a
literacy test as a qualification to vote?

Attorney General KATZEmDAG No; it does not, Senator.
Senator JAvrrs. Now, what is the rationale, Mr. Attorney General,.

for that distinction ?. Attorney General KATZ _m0AH. The rationale for that distinction
is that we have found that thee tests and devices have been the most
frequently used method of discrimination against Negroes. And
therefore, because 'they, have been so used it was to eliminate their
use for that purpose in those areas as tested by the protection provision
that we drafted the bill, in this way.

As I said earlier to. Senator Tydings, I don't know of any way of
drafting a bill to reach other areas of discrimination unless a formula
similar to that of section 3 (a) can be derived. I don't know of places
other than these where these tests/and devices have'been used to dis-
criminate against Negroqs, Now, it may be that such instances exist
in some place but I don't know where they are. I think there are
some areas-f would have to qualify that-I think there, are some
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areas in northern Florida, foreianiple, where there may be discrimi-
nation. And I believe, as I said to Senator Tydings, that We could
dell Vith 'those areas Under the provisidis of the prior laws.

But it wasn't drafted to'exelude any areas where discrimination was
practiced, it was just that we lacked the skill and ingenuity to find a
formula that would accomplish that result. If the Senator has one, I

would be happy to hear it.
Senator El Vn. If the Senator would yield, are you going to apply

this law to some comties in northern FloridaI
Attorney General KATzmBACH. No. I said Florida has not lit-

eracy tests. But I believe that discrimination in voting does exist in
some counties in northern Florida, and they would not be covered by
this bill.

Senator JAVlTS. Now, you took one of keys-
Attorney General KATZEN'BACnI. I can't state that as a fact, but it is

my belief that there may be discrimination. Since I have no evidence
of that, I don't wish to state it as a fact. It may be the case.

The CHA RAN. Now, you stated yesterday that the reason that
only 44 percent of the qualified voters in the State of Texas cast a
ballot last year was on account of the poll tax.

Attorney General KATZENBACO. Yes.
The CHAunAN. Have you got any basis for that assertion? Have

you made any investigation in the State of Texas?
Attorney General KATZENBAOH- Not an investigation. I have

sought the opinions of those familiar with the situation in the State
of Texas. And the have ascribed to that low figure.

The CHAIRmAN. Who are those individuals you have talked to?
Attorney General KATZENB,&CH. The people?
The CHTAni,&N. Yes.
Attorney General KATZENBAOH. I have talked to people from Texas

familiar with it, a number of them, some people within the Depar;-
ment of Justice and some people outside of the Department of Justice,
and asked for an explanation of this figure. I think on their part as
well as my own it rests no nothing but a judgment, they think that this
is probably the reason.

The CHAIRmAN. But ytu haven't made any investigation to deter-
mine the fact?
* Attorney General KATzBRAcm No, Senator.

Senator JAVrTS. Mr. Attorney General, .you took as a considerable
basis for the kind of statute that you would propose to us the figures
which showed grave deficiencies in the number of people, primarily
Negroes, registered in proportion to the total eligible population in
various States, is that correct? You gave heavy weight in your con-
sideration of what kind of a bill to draft to that kind of evidenceI

Attorney General A'izNBAOm. For the Negro population in gen-
eral it is difficult to get accurate statistics for the kind of purposes

you would need under section 3 (a), With'respect to Negro registration,
for the reasons I discussed earlier with the chairman, it is very dif-
ficult to' get accurate' figures, and the State doesn't keep them in that
way. But I believe that there ire some substantial non' ,hite popula-
tions in all of the States -Which would be covered by this, with the
possible exception of Alaska, and I think there may even be a pretty
.substantial nonwhite'pbpulation there.
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Senator JAvrrs. Would you consider as an eligible source for the

kind of consideration you gave this matter the, U.S. Commission on
Civil Riglits IAttorney General KATZENBOH. I thinkit is a source, I don't believe
it would satisfy the criteria that a court might ask on this, I don't
think their figures are that accurate.I Senator Jvrrs. I wasn't asking 'about a court, Mr. Attorney Gen-
eral, I was asking you, you promised your desire for legislation on
certain findings that you made and certain figures that you had gotten.

Attorney General KATZENBACH. Yes.
Senator JAvITs. I assume your figures on Negro voting may not

satisfy a court, because we don't know.
Attorney General KATZwBAOH. Yes.
Senator JAVITS. But would you consider the U.S. Civil Rights Com-

mission a good source for you to use in your design of a bills
Attorney General KATZENBACH. I don't want to cast any reflection

on their figures, Senator. But we have found them to be inaccurate
in some instances.

Senator JAvrrs. You still haven't answered my question.
Attorney General KATZENBAOH. I don't know what you mean by a

good source for me to use. I don't think they would be a good source
on which to premise a statute.

Senator JAvrrs. Would you treat with respect and consideration
worthy of your evaluation figures of the U.S. Civil Rights Commis-
sion?

Attorney General KATZENBACH. Yes, for certain purposes, Senator.
The CHAIRMAN. For what purposes?
Senator JAvrrs. We will find out, Mr. Chairman. I will pursue it.
Those figures show for 22 counties in Arkansas, 5 counties in Florida

and several counties in Texas, 11 counties in Texas, that the voting oi
the Negro population in those counties was less than 25 percent of
the eligible voters. Now was any consideration given by you in
designing the plan of this bill to those facts or facts of that character
with respect to these other States and counties of those other States
which would be unaffected by the administration's bil?

Attorney General KATZENBACH. Yes, sir.
Senator JAvrrs. And give us your thinking on that.
Attorney General KATZENBACH. We didn't believe that those figures

were sufficiently accurate on which to premise a triggering clause of
the kind that is suggested in section 3 (a).

Senator JAvrrs. Now, a triggering clause would require a finding,
would it not, that there was discrimination in voting by virtue of the
triggering you adopted. And as I understand it-and" you tell me if
I am wrong--you felt that a trigger of 50 percent or less of votig by
the whole populatio-6 would represent to a court a legitimate finding
that there Was discrimination in violation of the 15th amendment,
whereas a trigger of, let us say, less than 25 percent of the total num-
ber of Negroes voting would not?

Attorney General XATZENBAC;H. No, Senator. If we had accurate
figures on the number of Negroes voting, then I would think that
that might serve as an adequate trigger. I was trying to use here
figures which were really inconsistent. The' came from the census.
And in addition, we simply felt that, while i think the figures from.
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, the, Civil, Rights Commission as good as any other figures-I don't
wish to cast any doubt upon themf--thy didn't seem to ve to have
the finalit of census figures, because they must be based to a large
extent on figures derived from and provided by the States themselv.
And w'e''came across anomalous situation, like the one that I cited in
the other body, where, for example, more people voted in West Vir-
Sginia according to the census, the vote count there, than the State of
Wet Virginia said were registered.

Senator ERVIN. May I make the observation that the Civil Rights
Commission reported that Clay County, N.C., was discriminating
against Negroes in registration when there was not a single Negro
living in the county, which bears out the observation that some of our
figures are not very accurate.

Senator JAVITS. I gather, therefore, that the Attorney General de-
cided that he was on a sound ground if he used only overall voting
figures rather than make any effort to pin his figures to voting by Ne-
groes; is that correct?

Attorney General KATZENBACH. Yes, because I thought if we
pinned it to the other we would have togo to litigation with respect
to the validity of the figures used, and I didn't see how we were going
to defend these, if you could find mistakes and errors of this kind.

Senator JAVITs. You would have to go through litigation for the
figures you used, would you not?

Attorney General KAiZENBACH. No.
Senator JAVITS. You provide for litigation right in your own bill

you provide that anybody can come to the District of Columbia ana
disprove it ?

Attorney General KATZENBACH. No, Senator.
Senator JAviTS. You don't feel thatV
Attorney General KATZENBAcH. That is not correct, Senator.
Senator JAVITS. Just give me the correct part of it.
Attorney General KATZFNBACu. We say that if you are within these

figures, you can't contest the findings in 8 (a), but you can say that you
haven't discriminated.

Senator JAvrrs. You can show that you have not discriminated?
Attorney General KATzmmAoH. Yes, but you can't contest the

figures.
Senator JAViTS. Wouldn't you give exactly the same rights if you

got much closer to the target and allowed disapproval for discrimina-
tion if the standard was fixed at-according to the best information
that the President had, he found that less than 25 percent of the
Negroes in a particular area were voting--if you fixed a standard
like that, wouldn't you get closer to the target, because you would
reach more p laces where there was discrimination ? They would have
the legal right anyhow to come in and disprove it; you are giving them
that. You say that is sound constitutionally, and I agree with you.
Why not extend it so that you really hit the target?

Attorney General KATZFBAOH. Because I have reservations that
that would be sound constitutionally, Senator. It would seem to me
that we could take published figures of the kind in the Census Bureau,
,and apply those, and make those figures incontestable. I would think
that to use figures such as those you suggest-they could be used youCould tike them from any source of that kind that yoix whe t I
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would think then not nly hayveto prove that you have been, dis-
criminating, but you' wouldsoiave to open up those figures to judi,
cial review. I don't think you could do that; y6ii couldn't use tho&
figures and say, now, you can come in and contest the figures. I be-
lieve that figures derived as the Ciwil Rights Commission derived them
could probably be successfully contest. .-

Senator JAvrrs. Now, you do give the right to the individual! to'
continue to vote even while the contest goes on; that is correct,, is it,
not?

Attorney General KATZENBACH. Yes.
Senator JAviTs. And you do provide that the contest must be made

in a certain court ?
AttorneyGeneral KATZENBACH. Yes.
Senator JAvrrs. And you do provide that the contestant must initi-•

ate the contest ?
Attorney General KATZENBACH. Yes."
Senator JAvrrs. Then what would you care if they contested the fig-,

ures on Negro voting? If they can disprove it, let them'disprove it.
The voting would go on just the same, and the irremedial damage of'
being deprived of a vote in violation of the 15th amendment would:
not have been imposed upon the voter.
'Attorney General KATZENBACH. Unless, of course, the court could-

and in my judgment it could under this statute-while the determina-
tion was being made under section 3(c), I think that court could en-
join the application of this act pending the determination of the,
declaratpryjudgment.

Senator J Avrrs. Now, the bill is very explicit "' It reads as follows:,
If the court determines that neither the petitioner nor any person acting un-

dr color of law has engaged during such period in any act or practice denying
oe abridging the right to vote for reasons of race or color, the court shall so
declare and the provisions of subsection (a)-and the examiner procedure estab-
lished in this Act shall, after judgment, be applicable to the petitioner.

Now, doesn't that clearly imply, then, that in the interim it shall be'
applicable? And do you still feel that that is a nullity and the court
can disregard that and go ahead and issue a stay anyhow I

Attorney General KATZENDACH. I don'tsay that that is a nullity, and
I don't say that the'court would disregard it. I sed nothing in this :

provision as it is presently drafted that would prevent a court, this'
court, from issuing an :order restraining enforcement of this act against
this petitioner unless that determination has been made." If the court'
did not issue such a statement, this act would be applicable.

Senator J&vrrs. So we come down to the narrow proposition---and.
corrected 'if I. am wrong--we come to the narro* proposition that as
the matter stands now, the court would stay these proceedings while t:
State was endeavoring to prove that it did not discriminate.

-Attorney General KATZeNBAGCH. Yes. ',

Senator JAvrrs. And if you use that provision, section 201(a) of S.'
1517, to meet these cases to which I have referred, then the court could'
stay just the same while it is considering not only' the claims of the
States or subdivisions that didn't discriminate, but the allegation that
25 percent-t ie finding that 25,'percent or less of Negroes actually
were voting, is that correct? . . ' '

Attorney Geneiral KATZNEAdH. Yes, Senator.
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Senator JAvITT It woldn't.be any constitutional question, it would.
jut~ a, narrow question f wbhrt $tateof fact the courts. wuld be con-
idoring under section(e) w9 ichyophave inthe act IAttorney, General KAzNAoH. ,I[don't see how a State would con.test thos fires. I:don't know howon ,eaq4 h yu would prove the

accuracy of those figures, particularly wlienthe, Civil Rights Commis,,
sion themselves say that registration figures vary widely in their ac-
curacy. The burden would be to show the accuracy of those figures.,
And I think they would be very hard put to show the accuracy of those,
figures.

Senator JAvTrS. Whether or not they would be hard put, all that I
am trying to get from you-

Attorney General KATZENBAOH. I don't think it would accomplish
an thing . . .

1ntor JAMrrs. I think you would accomplish a great deal, and you

would reach the total target of discrimination which you are not
reaching by this bill definitely.

Attorney General KATZKBA H. One, it wouldn't reach the total
target if thefigures are no good and they are easy to get at, it wouldn't
touch it. ,It would increase the litigation, you would have more liti-
gation on the subject.

Senator JAvirs, I assume that the U.S. Civil Rights Commission
would just as stubbornly defend its figures, or at least be entitled to
some credit, as you are today in dismissing it, since it is a responible
Government agency.

Attorney General KATZENBACH. They didn't defend it in the intro-
duction, they said registration figures themselves vary widely in their
accuracy.

Senator JAvrm." Nonetheless, they issued figures which they repre-
sented to the world as figures accurate enough for them to issue under
their imprimatur as a distinguished commission of the United States.
And the found in, their report that there was discrimination in vot-
ing in those very counties, they found that as a fact. Now, would
you rank them as an agency entitled to the same accreditability as the
Attorney General f

Attorney General KA1ZBNBAcH. I would certainly say tha t they are
a responsible agency, and their figures deserve all the accreditability
which figures derived in that way are entitled to.

Senator JAvrrS. Mr. Attorney General, would you agree with me,
tb~en, that when' we talk about whether or not to include any such
figures as I have referred to, we are talkingabout policy, not consti-
tutionality ?

Attorney General KATZEzBACH. I was talking about constitutional-
ity. I agree with you on the policy, we should attempt to include those
areas if we can.

Senator JAvrrs. Would you consider, therefore, do I understand you
to say that you would consider such a provision to be unconstitutional,
whereas your provision for 50 perent is constitutional?

Attorney General KATZENBAcH. Yes, Senator-unless you give them
the opportunity to contest those, figures, I would think the burden of
establishing the correctness of those figures would be upon the Gov-
ernment in those instances, I don't see how you could meet that 'test.
So I think it would be--Iam afraid that the effort to do it in that way,



Seator-we certainly .considered that.approach and we fel we would
be holding out a promise.lch would b a. futile one.

Senator JAvTS..Now,t ;e figures that you iave, thaE is, the 50-i
percent figures, are 'based on the census, wlieress these wpii!d be based
on estimates, is that right ?

Attorney General X_&IZPNBAqH. Yes; that isright..
Senator JAv~s. Anid they would raise ,an additional question of

fact?
Attorney General KATzENBACH. Yes.
Senator JAvrrs. Who has the burden of proof now' in. lii

inyour judgment, under section 3(c)?
Attorney General. KATZENBACH. The burden of proof on the dis-

crimination issue, because it wa-s the. State or political subdivision.,
Senator JAviTS. Nonetheless, you feel that you couldn't apply the

same provisions to the burden of proof on the factual finding that
there was discrimination in other districts against the 15th amendment
which did nt have a literary test ?

Attorney General KATZENBACH. Yes, I would thirk that would be
very difficult, Senator. .

Senator JAVITs. Do you think it would be difficult enough to make
the difference between constitutionality and unconstitutionality, un-
less you put the burden of proof on the Government?

Attorney General KATZENBACH. I would think that it might well,
Senator.

Senator JAvrrs. Sugpose you put the burden of proof onthe Gov-
ernment and had another title of this bill to cover that situation, what
would be wrong with that? That would be an improvement over the
acts of 1957 and 1960; would it not?

Attorney General KATZENBACH. I think that would be all right,
Senator, except that I doubt if we could ever get that burden.
. Senator JAvIrs. Nonetheless, you haven't been able to meet the bur-

den -with 1957 and 1960 either, because you are here now with new leg-
islation for examiners. Why not therefore give the examiners a
remedy in a case where you can meet that burden ? You wouldn't be
unable to meet it in every case.

Attorney General ITZENBACH, I was using the word "burden," I
think, in a different sense there.

Senator JAViTs. I meant the burden of proof on the figures. Do
you see anything unconstitutional about it, therefore, if we did put
the burden of proof on the United States in such, a case?

Attorney General KATZNBAOH. No. I think that would be con-
stitlitional.

, senator JAVXrs. And that would make the difference between con-
stitutionality and unconstitutionality f .

Attorney General KATZNBACH I think it might.
Senator JAVITS. I thank you.
Now, I have just a few other questions, Mr. Attorney General. I

would like to come to the poll tax business, a matter which interests
me greatly. I notice that you provide for the examiners to be col-
lection agents for the poll tax. /

Attorney General IKAiZEN.AoH. Yes.
Senator JAVITs. Do you think that is a good moral position for the

United States?
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Attorney General K ZAErm1 'H. It is a ve4 good practical positionif thes people get to vote. I dilik'e collecting poll taxes and sup-
porting legislation which does that, but I am "more interested in get-
ting people to vote than I am in the distastefulness of collect, g a poll
tax.
I Senator JAVrIs. May I point out to the Attorney General that I; too,
am a cosponsor of this bill, so I am making not moral judgments.
But I would *ust like the Attorney General's view.

Attorney General KATZENBACH. I don't like the poll tax, Ihave tried
to makeit clear that I don't like the poll tax. But there are legal
problems involved and constitutional problems involved.

Seiiator'JAviTs. Now, as to the poll tax, you only call for the col-
lection of I year's poll tax, and that is to be paid, as I understand, to,
th& examiner.

Attorney General IKATZrai1ACn. Yes.
Senator JAvrrs. Now, isn't it a fact that if you do that, you are im-

mediately suspending certain State laws as to accumulated poll tax V
Attorney General KATZENBACU. Yes.
Senator JAVITS. And you have explained that you think that that

can be done--and again correct me if I am wrong-because of the
heritage of denial of the right to vote, therefore the poll tax was notearned? '

Attorney General KATZENBACH. Correct.
Senator JAVITs. Now, isn't it a fact also that you would be suspend-

ing' that part of the State law which calls for paying the poll tax in
future at a certain time ?

In other words, you say specifically that he can accept them Without
any regard to when the State requires them to be paid ?

Attorney General KATZENBACH. Yes.
Senator JAVITS. Now, in some States-and will you correct me if,

I am wrong-I think one of them is Mississippi-you have to pay your
poll tax over a year before you seek to exercise the right to vote.

Attorney General KATz1NBACH. Yes.
Sentaor JAvrrs. So that this bill sort of cuts the line at the point

that you will not collect all poll taxes, you would collect new ones
ahd you would collect them as the United States pleases rather thai as
the State provides?

Attorney General tmImAmH. With reason.
Senator JAviTS. With reason. Now, ,by the same analogy-and

again in order to implement the 15th amendment assurances that there
shall be no discrimination, and there having been no discrimination,
that we apply appropriate action to see that people get their right to,
vote--why can't we sweep the poll taxes aside if you can sweep aside
the State law in part, why can't We sweep it aside entirely ?

Attorney General KATZENBAOH. The reason, Senator, was that we
felt that the people have been discriminated against in the administra-
tion of literacy tests, that they had no incentive to pay poll tax. They
couldn't register to vote.' And therefore, if they -had no incentive to
pay that poll tax, being unable to register to vote for other reasons, that
by an implementation of the 15th amendment we could makeprovision
for the payment of that poll tax once those other unconstitutional bar-
riers had been removed.
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'So we attemptedto do it in just that, way. In otber'words we sweptt
it away in part, because we swept aVia that part whih *WietQU't
the 15th amendment.

The CHA xANf. Yes. But the queetibni *sif you had thejbxweto
sweep it away in part, why didn't you have the power t6 sweePitaway
altogethel IAttorney General KATZENBa0i. I was comic to that. I wassaing
that we, swept awa" that part of it which ive believed you could show
was- in violation of the 15th amendment and necessary for itg enforce-
mnt. We did not sweep away that part of it'which we did not think
we could show to be a violation of the 15th amendment.

The CHi 6uzq. I think Senator Javits is making a Very-fine argu-,
ment as to the constitutionality of this bill..Senator DikKSEp. We suspended it, we suspended the poll taxes in
the past, for the very simple reason that he didn't get anything for his'
poll tax, he couldn't vote.

Attorney General KATZkNZBACH. That is right, because he was dis-'
criminated against on other 15th amendment grounds.

Senator JAvrrs. Now, do you then connect this denial of opportu-'
nity to vote, which means that he shouldn't pay his back poll t. alibi
with the timing as to when he should pay it currently What do you
say about that T That changes the State law in future.

Attorney General KATZENBACI. Yes. And we do that for the rea-
son that in many States the payment of the poll tax would be required
so far back in terms of time in relationship to the date that he voted
that he wouldn't have an opportunity, and it would be all the way back
to a time when he was being discriminated against and didn't have an
opportunity to register. Therefore, to cut that away, we said it was
sufficient if he paid his poll tax at the time of registration and before
voting on this one chart only proposition. And that was very nicely
done-most States that have a poll tax, Senator, do require the pay-
ment of that quite some time m advance of voting in the election.
And I believe it is correct, as you stated, that it is 19 months in the
State of Mississippi, and-I have forgotten, 6 or 10 months in
Virginia.

Senator HRusr.A. Six.
Attorney General IATZEmwiH. Six. But it is quite a period of

time before the election. And other States vary m that. And I
think it is quite a time before in Texas as well.

The CHAIRAN. What is so horrible about a poll tax? It is noth-
ing in the world but a contribution to the schools in my State. And it
was paWed by a Reconstruction legislature.

Attofhey General KATZEx BAom.. Senator, my own views on the poll
tax, the reason I don't like the poll tax is that I don't think people
should have to pay money for the privilege of voting.

The CHAIRMAN.' That is something that is to be decided in the State
itself. The amount is so small that it certainly doesn't keep any per-
son from voting. They are not that poor.

Attorney General' IATZi.cEgA-i. The amount is generally small.
The'CHAI MAN. $2 ayear. : , I -..
Attorney General KATZBNBACH. I think it serves as an obstacle to

voting.' And the reason that I use this in talking abouf the Texasfig-
ures is because you have got to pay your poll tax, you have got to
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z remeber t pay.your p911 tax, and then you have got to pay it before
ypi A qe uow who the candIdates are.

the' n X. You pay it when you pay your other, taxes. And,
a l rsp ove 60 years of age ts exempt.

Aq q 'eyiera IAKWENBAOH. Iver 60?
DAThe C iiw . Yes, sir. In some States veterans are exempt.

Attorney General KATABNB. Yes, sir.
The OCiAIRMAN. I don't see where it keeps anybody from voting.,
Attorney General KArZE1BACH. Well, it has been used in a dis-

criminatpmy way sometimes, at least according to the courts. The.
Fifth Circuit found that it was discriminatorily administered in Tal-
lahatchie County, Miss. And I think it presents a possibility of
discrimination.

The CHAnMuN. Anybody can pay it, anybody, white or black, if'
they have got the money, can pay it.

Attorney General KATZENB CH. Well, there have been problems,
Senator, on that, because if a fellow doesn't think he can get registered
to vote,he hasn't got much incentive topay it and, if, as in Talla-
hatchie County, helas got to'go down and pay it to the sheriff who is
not in Tallahathie-

Th6CHADIAN. Where in Tallahatachie ?
Attorney General KATZENBACii. I don't know where. The case was

the Unite States v. Dogan, and the sheriff's name was Dogan.
The CHAIRMAN. I knew him.
What do your records show about Panola County, Miss.? I just

want to see how accurate your records are.
Attorney General KATZENBAkCH. This is a pretty good county in

Mississippi, because there was a lawsuit up thpre. Do you want the
figures f(r' 1964, or for other years, Senator? I have the figures for
1961, early 1963, late 1963, and then 1964. Do you want them all?

The CHAIRMAN. Yes, sir.
Attorney General KATZENBACH. Well, on October 22, 1961, there

were,7,639 white persons of voting age, and 4,755 were registered, which
wa .62 percent.

For the same date, Negroes, there were 7,250. One was registered,
which is 0.0404 percent.

Senator DRKSEN. How, many were registered?,
Attorney General KATZENBACH. On the date March 21, 963, the

same-
The CHAIRMAN. ,Since the suit, how many were registered?
Attorney General KATZENBACH. Since the suit?
The CHAIRMAN. Yes.
Attorney General KATZENBACH. The suit was decided on May 22

19Q4, and the order was issued sometime after that before the end.
of 1964. And since that date in the 'registration rocess, 430 whites
have applied, and 417 have been accepted and 13 lave been rejected.
There were 1,037 Negroes who have applied, and 854 have been 'ac-i
ceptedand 183 rejected.

The CIAIRMAN. The point is, why do you need this drastic bill!f
Why can't it be done by the laws on the book? I think that county
is a good illustration.

Attorney General KATZENBACH. This is a good example Senator.,
We brought t a suit there on October 26, 1961. We got a judgment.
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finally on:May 22, 1964. And we got a very good order on thaV in
terms of Negro registration. And it is on'e of two good drders that we
have in the State of Mississippi. And since that order, Negroes who
have applied, I think, have been fairly treated. And the result has
'been that, as I indicated, 854 have beenregistered, whereas at"the last
time we filed the lawsuit, 1 was i-egi ered:

The CHAMMAN. I think that is much better than throwing the
Constitution of your country, out the window, 'which is what we are
doing-if we enact this bill.
ISenat~r JAVITS. Mr. Katzenbach, what are the sources of the figums

you are using now?
Attorney General KATZENBACH. Our lawsuits, based on our investi-

gation, plus the census figures.
Senator JAVIrs. The investigation of the Department itself?
Attorney General KATZENBACH. Yes. We went through the rec-

ords, and they are based on our own examination of the records.
Senator JAVITS. May I call to your attention the fact'that the U.S.

Supreme Court doesn?t seem to have as much trouble with figures on
Negro voting as you do. I call your attention to the case of the United
Stats v. Mississippi, decided March 8, 1965, in which the whole pre*
amble to the case deals with how many Negroes did or did not, vote.
And the recital of the facts ends up as follows, at page 6 of the.
pamphlet opinion :

It is apparent that the complaint which the majority of the district courts-

To wit, i Complaint that there was discrimination throughout the
whole State of Mississippi-

It is apparent that the complaint which the majority of the district courts dis-
missed charged a longstanding, carefully prepared, and faithfully observed plan
to bar Negroes from voting in the ,$tate of Mississippi, a plan ,which the regis-
tration statistics included in the complaint would seem to show has been re-
marka bly successful.

I call it to your attention, Mr. Katzenbach, in considering whether
or not it is justified to say that you couldn't Use the figures oiL this
issue of denial to Negroes on voting.

Attorney General- KATZENBACu. I am sure you. Are aware that the
Court took those figures fromn the complaint which the Department of
Justice filed in the case.

Sen ator JAVITs Great, so mucl thebetter.
Attorney General KATZENBACH. And the figures Were not con-

travened. And the issue was one df procedures and parties to the case,
and whether or not those'people could be joined . So6 fQo' the purposes
of this lawsuit, these figures were accepted by the Court.

Now, that is a somewhat different proposition than, testing the
figures.'

Senator JAVITS. I don't think it is. But perhaps 1 don't understand
you exactly. Understand my point, Mr. Katze nbach? I think that we
are $triking in this legislation ,desirable as it is--and I am all for it-
only a part of a target when I think we should hit the whole target
e longf as we are at it by the'same techniques, the same constitutional

principles, the same ideas which are incorporated in this bill. Now,
this is my difference with you, and I say this most respectfully, because
lam all with you'on themain pQint.
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Attorney General KATzENaCoH. You know if I didn't have those
reservations I woild be all for the proposition that you suggest,
Senator.

Senator JAVITS. Thank you very much.
I just have one or two other questions.
And I again express my deep appreciation to Senator Dirksen and

Senator Hruska for indulging me.
I notice that in section 6(b) of the bill you provide that the Civil

Service Commission will advise the examiners as to what tests they
should apply. Can you give us any idea as to what you have in mind
in that, as to what tests the examiners would be asked to apply You
mention, for example, if I understood you correctly with respect to
the poll tax that the poll tax-if this voting thing went out for a,
period of years under the examiner's jurisdiction-that the poll tax
would be paid every year. Now, I ask, for example, as a specific
illustration of my desire to implement this, does that mean that the
poll tax would have to be paid to-the examiner before the man went to
vote, or does it mean that he would have to pay the poll tax to the
State of Mississippi in accordance with its laws after the first time that
he paid it to the examiner ?

Attorney General KATzWDArm I think it would mean the latter,
Senator. 

I

Senator JAvrrs. In that case, wouldn't you have a situation where
the time for payment could antedate the time when he paid for the
purpose of getting the first vote ? And then he would be deprived of
the second vote, because he didn't pay in time?

Attorney General KATZENB3ACH. That may be possible; I don't
know. I would have to check to see whether that was possible or not.
I doubt if he would have that many elections, but it might be possible.

Senator JAviTS. As a practical matter, however-
Attorney General KATZENBACH. If so, it is something that ought to

be cured in the legislation.
Senator JArrs. As a practical matter, the Civil Service Commission

could cure it by its regulations, could it not, because it would be speci.
fying the requirements so far as the examiners were concerned ?

Attorney General KATZENBACH. But that would be only for the
registration here. I think it might still create a difficulty.

Senator JAVITS. So you think that might have to be dealt with if it
proved to be a practical problem I

Attorney General KATZENBACH. It, occurs to me that there might be
a gap there. I would have to examinethe laws to know.

Senator JAvrrs. Are there any other qualifications which you felt
should be prescribed when you drafted this legislation ? ,

Attorney General KATzENHACHi. You take the residence require-
ments of the State and the age requirements of the State, you would
examine whether or not for bad people convicted of a felony that
would continue to be the law, and you would take a look at the other
qualifications of that kvnd, and whether they would apply, if possible,
n an administrative manner, so that the Civil Service Commission,might require the fillingout ofa i simple form which asks thos
tons and which were answered on it. ths. Ius
I Senator Jvrs. I am a little troubled by one thing on the felony

point, and that is that some of these States have macie it a felony to

IN



demonstrate. And- some have made ita felonys-fok example, you had
this sedition indictment in Georgia for people who pariicpated in
some kind of a civil rights demonstration.

Attorney General KAw"AcN.,'Yes.
Senator JAvIT., Do you think we ought to have any provision in

the law with respect to the fact that it shall be a felony of a character
which represents a crime-a felony according to common law, that it
has to do with the established morality of our time, and not just the
finding of the State lawI That does present a problem, you will
agee with that?

Attorney General KATZENBAqH. Most of those arrests-I don't
think it presents a very substantial problem, because I think most of
those arrests have been breach of the peace arrests or parading with-
out a license, or disorderly conduct, and matters of that kind. I don't
think a substantial number of voters have been convicted of felonies
for demonstrating in civil rights matters.Senator JAVITJ. But is that the kind of matter that would be sub-
ject to the regulations of the Civil Service Commission so that it
wouldn't be abused?

Attorney General KATZENBACH. Yes; I think they should make
sure it wasn't abused.

Senator JAvrrs. Now, do you have any provision here-as I under-
stand it, it is proposed to amend this bilto require that the examiner
shall be a resident of the State, is that right ?

Attorney General KATZENBACH. I have not proposed that, Senator.
I spoke to that problem, and I stated what I regarded as the reasons
why that was not in here. And I suppose that is something that the
committee may want to consider further.

,Senator JAvTs. What do you think about it ? Have you given your
opinion as to what you think about that?

Attorney General KATZENBAOH. I think it is extremely desirable
that the examiners be residents of the State. I have some reservations
about the appointment of an examiner if that would inflict upon him
and his family any danger of physical violence or threats or social
ostracism as it could conceivably in a few isolated places. I would
have no objection to a provision that required the examiners to be resi-
dents of the State. But I would hope that the committee would
alleviate that under some circumstances and permit under those cir-
cumstances the appointment of somebody else. In general, I think it
is desirable that it be a resident of the community who lives there and
is just simply more familiar with the local situation. And I think
that is generally desirable.

Senator JAvITs. But you would want us to draft a provision which
'would not frustrate the law ?

Attorney General' KATZENBAOH. Yes Senator; in any amendment.
Senator JAVITS. If we couldn't find a reputable examiner under

those circumstances, you wouldn't want us to be able to find one and
be frustrated because we didn't have one with that qualification

Attorney General KAnzimmACH. Absolutely, Senator.
Senator JAwrrs. Now, in viewof the fact that there has been a good

deal of intimidation-let me askyou this question. Has there been
a denial of the voting rights on the ground of intimidation as well as
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.on the ground of literacy tests, has there been denial of voting rights
-on the grounds of intimidation as well ?

Attorney General KATZBNBACH. Yes.
Senator JAVITS. Shouldn't there be a part of this bill which en-

.deavors, to hit the target as far as possible to firm up our laws on the
question of intimidation by the police?

Attorney General KATZENBACH. Yes, Senator.,
Senator JAVITS. Now, we have introduced a bill, a number of us,

S. 1497, dealing with this question, and dealing, incidentally, -specifi-
cally with the prohibitions of the Srews case. Have you had a chance
to go over that,?

Attorney Generml KATZENBACH. Yes.
Senator ERVIN. Do you wish to give us any views on that P I would

be moved to seek to add that to this bill.
Attorney General KATZENBACH. Most of the provisions of that, as

you recollect, are provisions that I would think we would be--that the
administration would support. It goes beyond the problems of voting
and the voting of civil rights legislation. My own hesitation on that is
that I am not sure that this particular bill is the appropriate vehicle
for that. We did broaden the provisions with respect to intimidation
on voting in this 'bill. I think as a separate matter we might well sup-
port, at least, in substance, the bill that has been introduced. I am not
sure that it ought to be part of this bill.

Senator JAVITS. You say you strengthened the questions of intimida-
lion in this bill?

Attorney General KATZENBACH. Yes.

Senator JAvrs. Could you tell me what part you had in mind ?
Attorney General KATZENBACH. It is section 7, Senator.
Senator JAVITs. Now, the penalties there Would be the criminal

penalties under this act, is that right?
Attorney General KATZENBACH. Yes.

Senator JAVITS. And you had in mind there-
Attorney General KATZMNBACH.,; Essentially we make criminal 1971

(b), which is civil; that is essentially what we lo.
I Senator JAviTs. But is there any effort there to deal with the Sorews
case, or don't you think tho Srew8 case applies ?

Attorney General KATZENBACH. We do deal with that here, because
we take out the specific requirement of showing purpose.
*Senator JAITS. So that you do deal with it to some extent in the

statute?
.Attorney General KA'VZENBACH. Yes. ", And I think it is a difficult

question as to how far you can go in a crin, nal statute in that respect.
I think you, can do it.pretty clearly with people acting under the color
of law, and I think your difficulty -begins to come with other -people
.other than those acting under the color of law. I think we have gone
'about as far on this as we feel we can,, - , •

Senator JAVITS. Mr. Attorney General, may I say in closing that
naturally I am all with you on the purpose of the bill and our own
feelings on what we ought to do. But I do feel that there:is a target,
and we are zeroing in on it, let's zero in on it in totality. And such
differences as we have on that, subject are only my deep desire to see
that we do that to the fullest. AS lawyers we may have differing
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views as to whether we are or are not doing it. I don't think we are
doing it as well as we could.

May I express my gratitude to my leader for allowing me, the low
man on the totem pole, to proceed.

The CHAIRMAN. Senator Ervin.
Senator ERVIN. You had an inadvertence which I am frank to admit

I share; however, some remote part of my memory told me to the
contrary and I will verify it. The rules of the OPA did not give a
judicial review to the court of the District of Columbia; but, on the
contrary, they passed a law which is embodied in subsetion (c) of
section 204 of chapter 26, an emergency court of appeals.

Attorney General KATZENBACLi. Yes, sir.
Senator ERVIN. Which had not jurisdiction except in OPA matters.
Attorney General KATZENBACH. Yes.
Senator ERVIN. I had forgotten about that.
Attorney General KATZENBACH. I didn't mean to mislead you on

that, Senator.
Senator ERVIN. I know you didn't. I just thought I would get the

record clear on that.
Thank you.
The CHAIRMAN. We will recess until 10:30 tomorrow morning. And

we will need you back, Mr. Attorney General.
. (Whereupon, at 4:55 p.m., the committee adjourned, to reconvene at

10:30 a.m., Thursday, March 25, 1965.)
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TIHURSPAY, MARCH 25, 1965

'U.S. SENATEj,
ComMiTrmE ON THE JUDICIARY,

WaAingtoi, D.O.
The committee met, pursuant to recess, at 10:35 a.m., in foom 2228,

New Senate Office Building, Senator James 0. Eastland (chairman,
presiding.

Present: Senators Eastland, Johnston, Ervin, Hart, Kennedy of
Massachusetts, Burdick Dirksen, Hruska, Fong, Scott, and Javits.

Also present: Joseph A. Davis chief clerk, Palmer Lipscomb)
Robert B. Young, and Thomas B. Collins, professional staff members
of the committee.

The CHAIRMAN. The committee will come to order.
Gentlemen, we have two members leaving town today and they

would like to ask some questions. If it is agreeable I would like to
let them go first.

Senator Kennedy?
Senator KE wNDY of Massachusetts. Thank you very much, Mr.

Chairman.
Mr. Attorney General, I want to express my deepest appreciation

or the responsiveness with which you have answered questions asked
of you during these past few days. I know they have helped to clarify
for me, and, I think, for many members of this committee, a great
many of the questions that have been on our minds.

So, I want to commend you for your responsiveness to these ques-
tions and the manner with which you have spoken.

STATEMENT OF HON. NICHOLAS deB. KATZERCH, ATTO
GENERAL OF THE UNITED STATES

Attorney General KATZrNBAoH. Thank you very much.
Senator KENNEyN of Massachusetts. I would like to direct your

attention to section 3 a), of the bill. I have a few questions which I
think might be helpul in clarifying the record on matters which
related to these various provisions of the bill. First of all, in section
8(a), it states that no person shall be denied the right to vote in any
Federal, State, or local election because of his failure to comply with
any-that is the language I am interested in, to comply with any test
or device and so on. That is page 2, line 6.

Ddes this language mean tha when a State falls under this bill
a citizen of that State does not have to take any test or device ta
register to vote, or does it simply mean that he does not have to pass
any test or device in order to register to vote .
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Attorney General KATZENBACH. I should think, Senator, it meant
he would not have to take any test or device, because it seems to me
it would be fruitless to use a test or device and then say it made no
difference how he did on it. So I would say the intention there was
simply to abolish those tests and devices within those areas.

Senator KENNEDY. Also on 3(a)-
Attorney General KATZENBACH. Suspend those tests and devices

within those areas would be a better word.
Senator KENNEDY. On 3 (a), the existence of tests or devices in any

State or political subdivision of a State is discussed. I know iM
response to some of the questions that have been asked, you have
alluded to the definition of a political subdivision. Just what do you
foresee as the definition of a political subdivision?

Attorney General KATZENBACH. Well the bill is aimed at the regis-
tration-for-voting process. Therefore the generic term "political sub-
division," in this context would seem to mean that area which, for regis-
tration purposes, is selected by State law. That is normally a county
or parish in Louisiana under existing law, where the registration proc-
ess is under the control of an official for this given area. The terni, I
think, and I think it might be helpful to define the term precisely in
that way was intended-we could- not say county or parish, because
that might not apply in all States now, or in the future, and the effort
was to direct it at the area Which was under the responsibility of a.
registrar or board of registrars for registration purposes.

Senator KENNEDY. Now section 3 (b) of the Douglas bill defines it
substantially as you have aone here. That bill says the term "voting
district" means any county, parish, or political subdivision of a State,
or any political subdivision of a State which is independent-this is a
pretty much what you have suggested here. Do you think that defini-
tion would include at least the sentiments which you have expressed
here? Or could you expand on that? Or would you feel that the
political subdivision could even be of a broader nature than implied
in that definition?

Attorney General KATZENBACH. No, I think that is about what, we
had in mind. Here they are defining the term "voting district," in that
bill. I think that I would prefer to relate that definition to the area
of registration, at least for purposes of section 3. In general, that, is
what we had in mind, Senator.

Senator KENNEDY. Touching on an area where there might be some
ambiguity, section 3(a) (2) states that the Director of Census is to
determine "that less than 50 percentum of the persons of voting age
residing therein were registered on November 1, 1964, or that less than
50 percentum of such persons voted in the presidential election of
November 1964." Pertaining to the last clause of that language on
page 2, line 13-does the term "such persons," refer to people in the
State who were registered to vote, or people in the State of voting
age?

Attorney General KATZENBACI. Persons in the State of voting age
residing therein, Senator, not those registered. Presumably, nomnally,
people have to be registered to vote. But the reference here would be
simply to persons residing therein of voting, age.

Senator KENNEDY. Going to section 3(b), to the knowledge of the
Department of Justice, are there any States or political subdivisions
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of States other than those already mentioned as falling under S. 1564
that do not have a literacy test per se but so have some other test or
device which may have resulted in less than 50 percent of the eligible
voters being registered or voting in the presidential election of 1964?

Attorney General KATZENBAcH. No, Senator., There are areas where
less than 50 percent voted, but, not as a result of the use of a test or
device.

Senator KENNEDY. To your knowledge, there was no test or devicof
Attorney General KATZENBACH. No. There are other-this has

come out in these hearings-there are other techniques that can be
used to discourage people from voting, other than a test or device,

although a test or device is the principal means that has, in practice,
been used. There are other forms of intimidation, for example to
discourage voting.

The CHAIRMAN. Could I ask a question there?
Senator KENNEDY. Yes.
The CHAIRMAN. Is it not true that you have a test or device in this

bill to keep Texas out?
Attorney General KATZENBACH. No Senator. That was not-the

result of it is that it does not apply to Texas any more than it applies
to any State.

The CHAIRMAN. Who on your staff, what staff members worked on
this bill? I want the facts about it to bring it out on the surface.

Attorney General KATZENBACH. Well, a number worked on this bill,
Senator. I worked on it personally, myself. I would say the prin-
cipal people that drafted this bill were myself and Mr. Burke Mar-
shall and- the Solicitor General and the Deputy Attorney General,
Mr. aimsey Clark. They were the principal people that worked on
the drifting of this bill. Various sections of it were done under our
direction, under my direction by attorneys in the Civil Rights Divi-
sion A&ttorneys in the Office of Legal Counsel.

The CHAIRfAN. Now, what about the assistants of the minority
leader? Did they have anything to do with it?

Attorney General KATZENBACH. Yes, we had meetings with Senator
Dirksen and others, members of their staff. They contributed to the
language and ideas of this bill. The same is true of persons on the
staff ofboth the majority and the minority, as well as their counter-
l)arts in the other body.

The CHAIMAN. I want you to name the people.
Attorney General KATZENBACH. Well, the meetings we had here and

the Senate side included Senator Dirksen, who was present at some.
Senator Hart was present at some. Senator Hruska was present at
some.

The CHAIRMAN. I asked you the staff members. That was the
question.

Attorney General KATZENBACH. Oh, the staff members. I am sorry,
Senator.

The staff members included Mr. Ferris from the Democratic policy
committee, included Mr. Neal Kennedy of the minority staff, included
others from that staff, included the legislative assistant to Senator
Hart.

The CH01MAN. I want you to answer this question-
Attorney GelIerI]'KATZPNBACH. That is what I recollect.
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The CIRM AN. Was not one of your big hassles to plan to keep
Texas out of this bill? Is that not the ieason that you have this test-or
device in here to keep Texas out?

Attorney general KATZENEACH. No, Senator. We never proposed
a bill, and to the best of my knowledge, no one proposed a bill for that
purpose.

The CHAIRMAN. There was no controversy, though, about Texas?
Attorney General KATZENBACH. To my recollection, it was never

raised or mentioned, Senator, at any of the meetings that I attended,
and I was present at a good many of them. I was not present through-
out; I cannot say that that'issue did not come up at. some other time.
But I never recollect any discussion of keeping Texas out.

From the outset, Senator, our concept had:been to iun at the tests
and devices that had been used, in our judgment, for discrimination.
These are the major problems that we have in the Department of Jus-
tice, as I have testified repeatedly. That was not adopted with any
reference to Texas.

The CHAIRMAN. But, you say you know nothing about a conflict at
the staff level to keep Texas out of this bill?

Attorney Generai KATZENBACH. No, sir. I do not, Senator. No
recollection of that. I have never been informed of that.

The CHAMMAN. Go ahead.
Senator KENNEDY. Mr. Attorney General directing your attention

to section 3(c), the section about the procedures by which a political
subdivision can get out from underneath the bill, this section says that
any State or political subdivision that has fallen under the test of S.
1564 may file an action in the District of Columbia Court for a
declaratory judgment against the United States alleging that neither
the petitioner nor any person acting under color of law has engaged
during the 10 years preceding in acts or practices denying or abridg-
ing the right to vote for reasons of race or color. This State or
political subdivision is under the burden of alleging that they have not
acted in such a manner-that is page 3, lines 3 through 7.

Is it possible following the presence of Federal examiners or the
ban on tests or devices in any area for 10 years, that such State or
political subdivision can come before the District of Columbia and use
the presence of such examiners as the basis for an allegation that there
has been no discrimination during the past 10 years?

Attorney General KATZENBACH. Yes, it would be, Senator.
Senator KENNEDY. Would it not be necessary for the court of the

District of Columbia to make a determination that th_ State before
it would not discriminate in the future? 9'

Attorney General KATZENBACI. I should think not, Senator. I
would say if they have not discriminated over the past 10 years, what-
ever the reason-if the reason was the presence of Federal examiners,
that would be sufficient to remove them from the terms of this act.

Senator KENNEDY. Would it not be better in section 3(c), and in
conformity with the 15th amendment and section 2 of the bill, that
there be placed on page 3, lines 7 and 11, the language, "on account
of race or color" I

Attorney General KATZENBACH. That would parallel, use the lan'
guage of the 15th amendment exactly. T have no objection 'to sub-
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stituting "on account of color" for "four." I think the intention
, sthesame thing exactly.

Senator KENNrzY. Going to page 4--lines 7 thorugh 17-under this
section the Civil Service Commission may appoint as many examiners
as it deems appropriate. Do you have, any idea as to the kind of
qualifications the Civil Service Commission will attach to examiners
tey appoint? Would it be advantageous to indicate the level of
competence for such appointee by making appropriate references to
a minimum level of Government service rating these individuals
should have in order to be appointed?

Attorney General KAzENBACH. That might be a good idea, Senator.
It is a matter which I have discussed with the Chairman of the Civil
Service Commission. It would be his intention to put the process
under a quite senior career official, wherever that was possible to
achieve and then to have him responsible for this process, although
he might have to appoint several deputy examiners actually to do
the paperwork, but to put it under his supervision. And I think it
would be desirable. Aso, I might add that the Federal examiner
could be an examiner in more than one political subdivision as we
have divided it here, and supervise the work done by a number ofdeputies.think that would give the kind of integrity to the process that

I think the committee desires. It is difficult to find senior officials,
perhaps, in every registration area, but a senior official working out
of one city might cover three or four or five or eight counties, and
have a number of deputies within that area and supervise their work
to make sure that what they were doing was proper.

Senator KENNEDY. Well, would the poin.-
Attorney General KAWENBACH. Then you want to have for that

work, you may need to appoint some temporary employees to do that,
depending upon what the burden of the work may be.

Senator KENNEDY. Will these appointees be in the civil service or
will they be brought into the civil service, is that point clarified?

Attorney General KATzENBACH. Perhaps it should be clarified.
What you have here, Senator, is going to be, I would hope, a rather
temporary assignment for people. Now, the Federal employees within
those areas are, to the best of my knowledge doing full-time work
at the moment. This would be in addition to their other assignments.

But since it would be of a temporary nature, it would seem to me
if it actually required that the Federal examiners be appointed, it
would be undesirable to bring a lot of additional people into the
Federal service on any kind of permanent basis. So I think you
have to face up to that problem.

I would suppose that there might be a period, if a Federal examiner
had to be appointed, where a number of people were applying and
the office had to be kept open, and it would be a full-time Iob for a
while to get these people registered.

Presumably, once a number of people had gotten registered and were
on the books; the job would fall off and be much less. Normally, that
is the kind of thing that is done by temporary employees, and I think
it would be desirable to have the work of such temporary employees
supervised quite closely by a senior civil service official.
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Senator JonNsToN. If you "have civil service officials doing this
work, are you not violating one of the fundamental principles of civil
service?

Attorney General KATZENBACH. I should not think so, Senator; no.
Senator JOHNSTON. Are they supposed to take no part in politics?
Attorney General KATZENBACH. Ido not think they are taking part

in politics when they simply register people to vote. I think the pro-
hibition on their takin parft in politics is in partisan politics.

Senator KENNEDY. r'he bill allows tlhe appointment of examiners
to be terminated by the Commission at any time.

Attorney General KATZENBACH. Yes.
Senator'KENNEDY. For failure in performance of their duty. Now,

can you see the possibility that somebody might i, for failure in the
performance of duty, be dismissed under the Ci.il Service Act, and
that under this act, he might lose all his benefits under the Civil Serv-
ice Act?

Attorney General KATZENBACI. I would think the person )re5eitly
under the civil service, Senator, would have all of the protections that
he presently has under the civil service. I read lines 11 through 14
there as talking about the other problem we talked about, that you
can appoint new people without regard to those laws and then termi-
nate those services without regard to those laws. If the person ap-
pointed is already a civil service employee, I would suppose he would
have all the protections of the existing act.

Senator KENNEDY. In section 4(b), the section simply says that the
determination or certification of the Attorney General or of the Direc-
tor of the Census under section 3 or 4 shall be final and effective upon
publication in the Federal Register. Does this language clearly mean
that there will be no judicial re view or stays allowable once the deter-
mination or certification is made?

Attorney General KATZENBACH. There is no judicial review of that,
Senator. I do not think it means that when a State or political sub-
division comes in under section 3(c), the court could not grant stay. I
believe that the court could grant stay there, and I have so testified.
But it could not grant a stay on the basis that they are questioning
either the Attorney General's judgment or the Director of the Census
judgment. The stay would be granted on the basis of their allegation
that they have not discriminated in the past 10 years. And I think the
court there could grant a stay.

Senator KENNEDY. Under section 5(a), on page 5, lines 3 and 4,
this seems to say that a person must be. denied the opportunity to
register. Must he simply attempt to enter a courthouse or other
registration place? Must he stand in line for some period of time?

Attorney General KATZENIBACH. I would suppose there tha, it means
that he has been denied either because the registrar will not see him,
the registrar has refused to register him, or the office is not open anod
has not been open, is permanently closed. It would mean some-
thing of that kind. I would think there that to say that he has been
denied, he would have to have made an effort to go through that process
and that effort would include going. to the registration office and at-
tempting to register.

One of the reasons for the proviso there, Senator, is that if a person
is making efforts to register but the registrar is neither affirming nor
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0 long, period of time, that would be one of the circumstances under
which the allegation could be waived, because the person at that paint-
could not say -'I have been denied." He could say, "I have just tried
and tried and I do not know whether I have been denied or ,not."
Given those kinds of circumstances, the Attorney General might waive
that allegation and let him be examined by Federal examiners.

Senator KENxmi.y. That proviso, therefore; includes the whole sec-
tion. The applicant must allege either that -he has been denied the op-
portunity to register or that he has been denied the opportunity to vote,
or he has been found not qualified to vote by a State authority?
. Attorney General KATZENBACH. Yes; it includes everything from

"and," in line 1.
.Senator KENNEDY. Not just that part, related to the latter allega-

tion, which says, "not qualified to vote"?
Attorney General KATZENBACIL Yes; that was intended to pick up

the whole thing, and either that should be clarified in the language
or clarified in the committee report so that it indicates it will pick up
that whole thing. There is an ambiguity there, Senator.

Senator KENNEDY. In section 5 (b), the language of 5 (1) on page 5,
lines 13 to 17, states that lists of all eligible voters should be available
for inspection and transmitted at the end of each month. The proviso
in section 5(b), however, states that no person shall be entitled to vote
in an election by virtue of this act unless his name has been certified
and transmitted, to the offices of the appropriate election officials at
least 45 days prior to such election. I can see that this 45-day proviso
may result in a situation where the last list that could be submitted
would be a list containing the names of federally registered voters as
of August 31 for the list to be transmitted at the end of September
would not fill the 45-day requirement. Was this intended and if not
what kind of language would you suggest to clirify this?

Attorney General KATZENBACH. It was not intended, and I think
there is a potential conflict between those. The purpose of saying at
the end of each month was to prevent the Federal examiner from get-
ting an impossibly long list of people and making the challenge proce-
dure more difficult to comply with; that is, so that the notion was that
names should be transmitted as soon as there was a reasonable number
of names so that the challenge procedure could work.

I suppose that if in line 15, the words, "at the end of each month,"
were changed to "on or before the end of each month," that might
meet the problem that you raise of that conflict of the 45-day provision.
It is a technical matter, and I agree with you that 45 days and "at the
end of each month" do raise a technical difficulty there which I think
should be cured.

Senator HRUSKA. Would the Senator yield for a question on that
point?

Senator KENNEDY. Yes.
Senator HRUSKA. Referring to the last two lies on page 5, it is

indicated that no person shall be entitled to vote in any election unless
his name shall have been certified 45 days in advance. I am sure that
sentence was not intended to mean that "his voting list is the exclusive
voting list whieh would mean all of the voters th t would be entitled
to vote. Certainly, there would be s(,me who would have registered
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under the gegular procedure and not under the Federal examiners'
procedure.

, Woiud it be in order, Mr. Attorney General to insert language there
which would indicate that, so that, for example, we could insert after
the word, "vote," words at the bottom of page 5, "that no person shall
be entitled to vote," and put new language there, "on the strength of
such routine list in any election," unless he has been listed 45 days
before. Would that be in order ?

.Attorney. General KATZ=BACH. I think so Senator. It also says
in there, "by virtue of this Act,"1 which I thin was intended to cover
the same point. But it could be made clearer.

Senator HRusKA. Perhaps that is a sufficient reference. I raised
the point here only so that in our executive sessions at a later time, it
is clear what the meaning of that sentence is.

Attorney General IATZENBACH. Yes, and I think Senator Kennedy's
point is that the end of the month would have the effect of increasing
the 45 days. I do not think that was intended, either.

Senator HRUSKA. If some language to clarify that point can be put
in in some form, it would b3 in keeping with the original spirit.

Attorney General KATZENBACI. Yes.
Senator ItRUSKA. Thank you, Senator Kennedy.
Senator KENNEDY. Also, on this same point, the transmission of

the voter list at the end of each month raises a problem coupled
with a provision found in section 6(a) of the bill. Section 6(a) tells
us that a challenge to the listing on the Federal list shall be enter-
tained only if made within 10 days after the challenged person is listed.
That is on page 7, line 4. But the fact that such a person has been
listed would not be known until the end of the month. This would
result in a situation where a citizen is registered by an examiner in
the first few days of the month, then the fact is not known until the
list is submitted at the end of the month, and then challenges are
allowed for 10 days into the next month. That is causing the person
to be eligible for challenge for 40 days.

Attorney General KATZENBACH.L Yes, I think that is possible. The
point is that the intention of this was that when the examiner registers
somebody, he has to make it public and get it to people so there is an
opportunity to challenge.

Now, if the examiner is not making this public and not transmitting
the list until a certain period of time, then I think the 10 days should
run from the time that somebody has an opportunity to challenge
and the insertion "at the end of each month,' as I said, was to make
sure tha the examined did not keep unto hirpself a long list of names
and thus make it difficult to challenge people who were not residents,
or to make it easier to have mistakes in the registration process.

So I think while it is true that he remains subject to challenge for a
longer period of time, I would suppose that it is drafted here, Senator,
so that the challenge period began when the list was made public.

I do not think it was the intention to inhibit the examiner from
making such a list; the words, "ai the end of each month," were in-
tended-to be a minimal requirement as to what he had to do. I do not
think there was ever any objection, if he wanted to transmit a list,
every other day or every week, or whatever intervals he had some
names on there. I think it was intended to let him do that and simply
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say, "You cannot keep these names unto yourself for more thag .a
month."

Senator KwFry. Really, what you are driving at is that the 10
days after the list is made public information, is the period for
challenge?

Attorney General KATZENBAOH. Yes.
Senator Kiwzy. On section 5(d), the section deals with the pro-

cedures by which a person's name may be removed from the eligibility
list. On page 6, lines 10 and 11, it tells us that a person's name shall
be removed from the list who has not voted at least once during 3 con-
secutive years while listed. Would you give us an explanation why
3 years were chosen ? Why not 4 years, which would include a presi-
dential election ?

Attorney General KATZMNBACH. Three years is an arbitrary figure.
It was taken because, my recollection is, that some States used the
8-year period on this, and therefore, a 3-year period was selected.
TIat would include at least one congressional election in addition to
a presidential election. That is the only reason. I do not,-there is
no magic to the figure 3 other than that. It could be 4, it could be 5,
it could be a number of years. But I think 3 was thought to be in
accord with a number of State practices in this regard, and therefore,
it was selected.

Senator DmIKSEN. The idea was to keep the registration list current.
Attorney General KATZENBACH. Yes.
Senator DIRKSEN. And avoid any other technique that is used in

some States, such as those that send out suspect notices when a voter
has not voted in three elections. It is just to keep it current.

Now, that is the case in Ohio, and I think in a couple of other
States, as I recall.
. Attorney General KATZENBACH. I 4o not think there is any particu-
lar magic to the 3-year period other than the general thing which you
stated, Senator.

Senator ITRUsIA. Would the Senator yield?
Senator KENNEDY. Yes.
Senator HRUSKA. If the State law required that he be dropped from

the registration list if lie did not vote for 2 years, then you would have
two rules prevail in that State, would you not ? One is 3 years if he is
on the Federal list, the other would have 2 years. It might work in
other ways. It might have 4 years, for instance. There again, you
would have two classes of citizens, the ones who would have 4 years
in which to exercise their right to vote, the other the Federal list, which
says, if you do not vote for 3 years, you are od the list. Would there
be any objections to having that period coincide with the State period,
if any?

Attorney General KATZENBACH. No, I do not see any reason to ob-
ject to having that coincide.

Senator JAVITS." YOU would have to protect yourself by freezing the
State periods would you not? It could again be abused.

Attorney general IKATZENBACI. It could.
Senator HRUSKA. I do not see, how it could be abused. Either a

man is dropped or he is not.
Attorney General KATZENBACH. I would suppose if a State were to

make it a ridiculously short period of time, 30 days or something of
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thit kinid, that could be controlled by section 8 of the-bill, which says
you cannot amend those provisions if your law is so designed as to
deny oi abridge rights. So with that understanding, and subject to
isdtion 8 remaining the way it is, I would have no objection to making
the period of time coincide with State law.

Senator KENNEDY. Section 5(d) states that a person's name might
b removed from the list if he has otherwise lost his eligibility to vote.
Could you explain some situations where a person could have other-
M ise lost his eligibility to Vote ?

Attorney General KATZENBACII. The obvious one is death, Senator,
and another is moving out of the electoral district.

Senator Y NNEDY. But it is really limited to a circumstance of that
type?

Attorney General KATZENBACH. Conviction of a felony, going in-
sane-those are the only things I can think of offhand, yes.

Senator KENNEDY. So it would only be permissable under the kinds
of examples you illustrate?

Attorney General KATZENBACI. Or would have barred him in the
first place.

Senator KENNEDY. Those ineligibilities that would have barred him
in the first place, would be used under this to strike him from the list?

Attorney General K,'rZENsIAC. That is right, Senator.
Senator KENNEDY. In section 7, which tells us that no one shall re-

fuse a person whose name is on the Federal list to vote, is there any
possibility under the language of this section, page 8, lines 1 through 4,
of those who would be selected as examiners, what right they would
have under civil service? And what, would be the obligations of the
Civil Service Commission to them after their temporary duty under
this act?

Attorney General KATZENBACH. No, he has otten registered. already
under the assumption of section 7. So I would think the intimidation,
threatening, or coercing would apply to any period of time after that
registration up through the time when he could have voted.

The CHAIRMAN. Could I ask a question here?
Senator KENNEDY. Yes.
The CHAIRMAN. What is the law now?
Attorney General KATZENBACH. The law on that subject now, with-

out reference to putting it on the registration list, is very similar,
perhaps is word for word with this provision, Senator.

In addition, Senator, the intimidation provision, at least the sub-
sequent--the word "vote" is defined on page 11 here, and includes
attempting to register.

The CHAIRMAN. Did I understand it correctly, and I ask for in-
formation, that if a person is arrested, he is intimidated? That
happens all over this country. This bill the present criminal sanc-
tions in this bill are the same as expressed in the present law.

Attorney General KATZENBACII. Yes, there are criminal Sanctions
under the existing law. The criminal sanctions which exist here under
section 9(c) are heavier criminal sanctions than exist under the
present law, Mr. Chairman.

The CHAIRMAN. Yes, but that would just apply to this certain
number of States. What. you. are doing is placing heavier criminal
sanctions on five or six States when people all over the country are
infimidited, and ballot boxes are stuffed, is that not, correct? .
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Attorney General KAMZENBAcH. That is oidy., for-section. 9(c)
does only apply to the States or subdivisions that are under this act,
Mr. Chairman.

The CHADMAN. What you are doing, you are placing--Jet us take
the Daley machine. They stuffed some ballot boxes and stole some
votes in Chicago. Now, the criminal sanctions under this bill are
heavier and would apply to only these few States than would apply in
the State of Illinois, is that correct?

Attorney General KATZENBACH. In that instance, the existing pro-
visions of section 241 of the law, if two. or more people conspire to do
this, Senator, would have identical criminal provisions to what are
provided in this act.

The CHAIRNIAN. But that is a misdemeanor, is it not?
Attorney General KArZENBAcH. No, sir, 241 is a felony; 242 is a mis-

demeanor. The provisions under 241 are at least as severe as the pro-
visions provided in this act. I have forgotten whether it is 5 or 10
years. It is a felony.

The CHAIRMAN. But the point is that you are placing a heavier
penalty, heavier criminal sanction, against people of five States than
you are for the same crime committed in other areas of the country.
That will take a very simple answer, "Yes" or "No." Is that state-
ment true or is it not true?

Attorney General KATZENBACH. The penalties would be the same or
as severe in every State for a conspiracy to intimidate people from
voting.

The CHAIRMAN. For a conspiracy, I understand that.
Attorney General KATZENBACH. Yes, and the provisions here in sec-

tion 5(c) are also a conspiracy. My recollection is that 241 does re-
quire the under color of the law provision, does it not-no, it does not.
Then the provisions would be no more severe for violation of this act
then there would be for intimidation of voting generally, under the
present law. I believe thatis correct, Mr. Chairman.

Senator ERviN. I would like to ask some questions while we are on
this point.

I shall ask tie Attorney General a question regarding section 9(a)
of this bill if an election official in l of the 34 Noih Carolina counties
or in I of the 6 States affected undertook to administer a literacy test,
he could be sent to prison for 5 years and fined $5,000, whereas if a
registrar in the State of New 'York administered a literacy test,
nothing whatever would be done with him?

Attorney General KATZENBACIL That is correct, sir.
Senator' KENNmEY. Mr. Chairman. I have just, two or three re-

maining questions. I would be delighted to yield to Senator Dirksen.
Senator DmKsiN. If I could have the attention of the Senator from

North Carolina, that observation is not correct, because you have to
go back to the all-inclusive section in this bill, which is section 2. It
says that no voting qualification or procedure shall be imposed or
applied to deny or abridge the right -to vote on account of race or color.
That is a restatement, in effect, of the 15th amendment.

Attorney General KATZENBACOI. Yes.
Senator DiRKsEN. And it applies toall of the 50 States of the Union,

where the right to vote is abridged or denied.
Attorney General K.ATZENBACH. YeS.
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Senator DnmszN. And the penalty referred to here in section 9(a)
says here that conspires to violate the provi'ions of subsection (a) or
(b) of this section or interferes with the right to vote secured by sec-
tion 2 or 8 or who shall violate section 7, and so on. So it applies to
all of the 50 States

Senator ERVIN. Section 3 outlaws a literacy test. This provides
that if a person undertakes to deprive anyone of any right pursuant
to section 3, which would be the right to be exempt from a literacy test,
notwithstanding the interpretation placed on it by my good friend
from Illinois, he can be sent to prison for 5 years andfined $5,000 in 34

North Carolina counties, but there cannot be anything done with him
for doing the same thing in New York City.

Senator DIRKsEN. I am sorry to differ, but I do.
Attorney General KATZENBACH. Because it is prohibited in these

counties in North Carolina if they have been discriminating, and it is
not prohibited in areas where they have not been discriminating. But
if it is used as a basis for discrimination anywhere, which is the point
Senator Dirksen was making, the same penalty applies.

Senator ERVN. I will say that any law that makes a thing crime in
one area of the Nation and not a crime in another is unjustified and
reprehensible.

Senator DIRKSEN. Well, the State may have a test or device, as we
define it, and it can even vote more than 50 percent of the voters or
have more than 50 percent registered under the civic laws, but I re-
spectfully call attention to section 2, which we wrote into the draft, that
I prepared with staff at least a week or more before we even began
conferences, and we had section 2 there which is the foundation for my
bill, namely, the 15th amendment. That is applicable anywhere at
any time, regardless of what the Census Director may find, or what
you may determine. That is the broad foundation to this bill.

Attorney General KATZENBACH. That is correct, Senator.
Senator KENNEDY. Mr. Attorney General, in section 8 it says that

a State may not enact any law or ordinance imposing qualifications or
procedures for voting different than those in force and effect on Novem-
ber 1, 1964, and that such law or ordinance shall not be enforced unless
and until it shall have been finally adjudicated by an action for declara-
tory judgment before the District Court for the District of Columbia.
Could you indicate why the date of November 1, 1964, was chosen?
Was this an arbitrary date and have such State laws or ordinances
grown in their discriminatory nature since the passage of the Civil
Rights Act of 1957?

Attorney General KATZENBACH. The date selected was the same date
selected for the triggering provision of section 3. The reason for it,
Senator, would be that absent a provision of this kind, you leave it
open to a State to devise, if it can, some new method of preventing
people from voting on grounds of race, and then go through the pain-
fullylong-litigation process. This has been our experience in the past.
As we have won law suits in three States, three States decided to
change the qualifications for voting, and we had to litigate the new
qualifications for voting. This is an attempt to prevent new laws
which would frustrate the objectives of Congress here. We had the
same experience with respect to the schools in Louisiana, where every
time the judge issued an order, the legi3lature, which was in session,
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passed a law which would frustrate the order. They abolished school
boards, they cut off the.funds fiom school boards, they made it impos-
sible to fulfill the courts'order.. The CHAIUMAN. Mr. Attorney General, I understand that you have
an urgent telephone call to make.

Attorney General KATZENBACH. I do, Mr. Chairman; yes.
The CHAMMAN. We shall recess for a moment.
Attorney General KATZENBACH. May I just take 3 or 4 minutes?
The CHAIRMAN. Yes.
Attorney General KArZENBACH. Thank you, Mr. Chairman.
(Short recess.)
'The CHAIRMAN. Come to order. Proceed.
Senator' KENNDY. Mr. Attorney General, there have been some

additional questions that have been raised about the kind of benefits
that, would be available under the Civil Service Act to any individuals
that would be appointed under this legislation. Could you review for
the benefit of the record what you conceive to be the rights and benefits
of those who would be selected as examiners, what rights they would
have under civil service? And what would be the obligations of the
Civil Service Commission to them after their temporary duty under
this actI

Attorney General KATZENBACH. I should think very little as far
as the existing law is concerned. If they are appointed without regard
to those laws, then I would think that they would not get the retire-
ment benefits and so forth that are given to people put permanently
on the list. But I would suppose that they would be entitled to the
same sort of benefits as Goverment officials, Government employees
ordinarily are when they are appointed under a temporary appoint-
ment.

Senator KENNEDY. But with regard to the benefits under civil serv-
ice, these are temporary appointees that would not normally be en-
titled to the full benefits of civil service that the permanent employees
would be?

Attorney General KATZENBACH. Yes; that would be my belief, Sena-
tor. Frankly, I have not gone into that in detail, and I think Mr.
Mac,y could provide probably more detail on that from his greater
familiarity with the benefits than I have.

Senator KENNEDY. Would it be appropriate, MNr. Chairman, to ask
Mr. Macy, the Chairman of the Civil Service Comnission to respond
to this at some time so we will have the benefit of his evaluation?

The CHAIRMAN. Yes.
Senator JOHsTON. May I ask a question on this?
Senator KENNEDY. Yes.
Senator JOHNSTON. Will these be registrars, and how much willthey work?Attorney General KATZENBACH. I would say that is very difficult to

predict, Senator. In some areas there may, if an examiner were ap-
pointed, there might be a great many people who would apply to him
and he might have to work several days a week for a fairly long period
of hours. I would suppose that if it were not possible for existing
Federal Government employees, civil service employees to perform
this function, it would be necessary to hire new people, they would be
hired and paid on a when actually employed basis.
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Senator JOHNSTON. Hov would you get at and how much insurance
would a man be entitled to, when on the yearly basis they are entitled
to the next highest $1,000? How would you get at that when you
figure out the insurance? You would not know how much he is going
to work, how much he is going to get. Just how much would the
fringe benefits be?
My committee has to do with that kind of thing, and I can see the

complication that is going to come up.
Attorney General KATZENBACH. 1 would suppose it would be on

the same basis as people who are employed temporarily without re-
gard to civil service laws now for other purposes.

Senator JOHNSTON . But under civil service, we have them employed.
They are certainly employed by the month or longer generally, before
they get those benefits.

Attorney General KATZENBACH. Yes.
Senator JoitNsToN. But-hb'w' d_1o yofU nkn" how long these people

are going to be employed? That is what I am 'getting at.
The same thii~ig is'true of the insurance, li fe andhospitalization.

You have a problem there of whether or not they are going to get
paid and wh4ther the Government, is going to pay half of the insur-
ance and the employee is going to pay his share in a particular case.
You just do not know how much it is going to cost. Those things
ought to be explored. We ought to know whero we are going in this
matter., If we do not we shalbpen ilp other people in all fields want-
ing the same treatment t ha ,i"Ave giving in this case.

Attorney General KATZENBACII. 'Yes.
Senator DIRKSFN.. Could I iakea suggestion?
Senator JOHNSTON. Yes>, ,r -:, •
Senator DIRKSFN. Mr. Attorney General, I think in the interest of

elarifidation. it might be well for vowt6 prepare a written memoran-
dum for inclusion in the record at tlis pfilt, covering the items raisedby the distinguished chairmafi of.1T aivi Service Committee.

At torhey General KTrENIAC . I shall'be happy to do so, Senator.
Senator DIRKSEN. And by the Senator from Massachusetts.
(The memorandum referred to follows:)

CIVIL SERVICE LAWS THAT WILL APPLY TO'WEXAMINERS APPOINTED UNDER S ACTION, 4(a) OF THE VOTING RimHTS ACT OF 1965

The bill provides that examiners shall be appointedP' without regard to the
civil service laws and the Classification Act of 194*ths amended, and may be
terminated by the Commission at any tine,','_PfT6'effect of thiq provision is as
follows:

APPOINTMENT

The words "without regard to the civil service laws" have the effect of putting
the I)ositions in the excepted service. ThiN means that the requirement of open
competitive examinations and other requirements of the Civil Service Act will
not be applicable. .

COMPENSATION

The language that "appointments shall be made without regard to * * * the
Classification Act" is apparently intended to authorize the fixing of compensatiou
without regard to the Classification Act. (The Classification Act is not an ap-
polnting authority: It is a compensation-fixing authority.)

SEPARATION

The words "may be terminated by the Commission at any time" do not have
the effOct of excluding employees from the coverage of the Veterans' Preference



VOTING RIGHTS 175

Act. These words indif Ate when the Commission may terminate: the Veterans'
Preference Act specifies how. However, the act would not lie operative until the
employee had served a year. The Lloyd-LaFollette Act would not apply. sinee it
covers only positions in the competitive service.

O'FilEa PEMISONA, ILAWSN

All the other personnel laws apply, except that coverage may be denied on the
basis of regulations of the Commission that exclude certain temporary types of
appointment. For example, if the appointment is f6r a period not to ex: ced I
year, and the employee holds no other Federal appointment., he will be excluded
from coverage under the Civil Service Retirement Act; the Federal Employee's
Group Life Insurance Act, and the Federal Empioyeegi~Ialtli Beijoefit Act. He
will be subject to FICA taxes for social security. lie will be eligible for compen-
sation benefits for job-related injury or Illness. If lie has a regular tour of dut%.
he will earn annual leave (available after serving a regular tour of duty for 90
(lays), and he will earn sick leave. He will ie eligible for pay for holidays which
fall on days he is scheduled to work.

The above is In reference to appointees from outside the Federal service. Since
the Dual Compensation Act Is not made inapplicable, a person holding a Federal
position may not be "appointed" to one of these positions. Instead the Commis-
sion will have to arrange to "borrow" these employees by detail from the employ-
ing agency. A detailed eml)loyee remains on the rolls of the employing agency
and retains coverage of all the personnel laws that apply to him as an employee
of that agency.

It should be noted that the setion deals only with examiners and not with any
clerical or other support personnel that might be needed. Unless It is l)ssible
to construe "examiners" broadly as including any persomel concerned with the
registration of voters, the support personnel would have i, be appointed in accbrd-
ance with the Civil Service Act and compensated in accordance with the Classi-
fication Act of 1949. as amended. Their status with respect to the other statutes
would be the same as that of examiners, except that the Lloyd-LaFollette Act will
apply if they complete a 1-year probationary period.

Attorney General KTZ;.NBACII. I think you have to rei'4eimber of]
this that it would be the desire of the administration that no examiners
he appointed and that the State registrars sinply perforut their fiuie-
tiois under this act. 1 e(1eral examiners are only going to be appointed
wherever that failed to ocolt'. I colifezs that t is qXtremnely difficult.
to make an accurate projection of how mainy, State oflivials will not
do what this act requires them to do nnd thus require t lit, apt)oilTerimet
of Federal examiners. It is hard to get a ver: hard figure wlmeii you
are predicting tninan conduct of a number of people whom yon do
not know and do not know who they are and what the\" will do. But
I do think it is possible to answer a" nmll))e- of the (jiesti ijis t Iat you
raised, Senator Johnst on.

The (NITAmw L N. That will be fine.
Senator Kennedy?
Senator KENNEDY. I have just a ver-y few ((hesti(llS Pedminillijg.

Mr. Attorney General. when you were answering the earlier quest ion
with rega.rd to section 8 and l hy the November 1. 1964, was elected.
yoU mnitioned in your answer tlm from the tinme of the Supreme
Court decision of 1954 and t]me 1957 Civil Riarhts .Act there had been
changes )y various States in their laws which you would iliterl)ret in
some instances as making it more diflicult in the fields of education
and voting. I am wondering whether, even forl tie point of consistency,
1964 is the best. time, the best date to have selected, when you recognize
the background and chances made in some States. Would you feel
that an earlier, date' would!be move desimrable ?
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Attorney General KAi-zENBACI. I think November 1964 is a satis-
factory date. We have one of those cases already decided. The other
two cases will be decided promptly by the Supreme Court. Since
both of those deal with qualifications which are otherwise abolished
by this act, I see no reason not to take November 1, 1964, as the date.

Senator KENNrEDY. In section 9(e), the language of 9(e) gives two
levels of discretion through which a complaint Imust pass before an
injunction may be issued. First, the examiner must decide that the
person has not been allowed to vote, and then the I.S. attorney may
decide whether the person has not been allowed to vote. My question
is, Why is it necessary for an examiner, a citizen appointed by tihe Civil
Service Commissiou, to have disegqtio, over whether or not he would
notify the U.S. attorney. of tK6 eomplailnt bfa.person not allowed to
vote It seems to me we are providing discretioh-whether this action
should be taken by-both the examiners appointed b 'the Civil Service
Commission as ,ell as the U.S. attorney . Would it "strengthen the
bill to provide that the only discretion wonk be the discretion of the
U.S. attorney?

Attorney General KATIZENnACI. Soinebody has to determine whether
or not the allegation is well founded, and it would seem to me'he per-
son best equipped to do.that .wotilld '6lioe of the Federal examiners,
who is familiar with the list k4n' I1milia. with' the people on the list,
and alsn because there are c6n4ceivably moe of them. You have one
U.S. attorney covering the *hbleFefderal judicial district. I do not
know whether he could be im apogito"to, etermrne that as easily as
the examiner. , " it ,

Senator KENNrFDY, It is now a#;ithor/or situation, where the
examiner or the U.S. attorney coud.,do/t," Could you change it so
that onl if the U'S. attorney 'fel f41v-.e ias sufficient ground for a
complaint, he would'initiate such action?

Attorney, General KATZENBACH. Yes, thal could, be done. I think
it is a morevprderly procedure, Senator, if the people know they are
going to go the examiner and complain "him. He is the same
person who registered them. They have made no contact with the
U.S. attorney before and they have had contact wiJAh the examiner.
Presumably, it has been a good contact, since thxei&miner registeredthem. "" .. _ " .

It seems to me they would'lfw-him-and he would b*the person
most easy to go to in this respect.

Senator KEN.NEDY. Nowhere in the bill is there any language pro-
viding protection against intimidation or threats to persons.seeking
office. Did the Attorney General or the Justice Department consider
this possibility in .view of the existing legislation.

Attorney General KATZmNBACH. No, there is nothing in the bill
which applies to persons seeking office or intimidation there. I donot think there is anything in the existing law which covers that.

This might well cover the situation. As a practical matter, a per-
son seeking office seeks to go out and get people to vote for him. I
suppose his intimidations against doing that might easily result in
intimidation of those who were seeking votes for him and their votes
themselves. So we might, as a practical matter, easily get it in, but
there is no provision which protects an officeseeker. i the committee
feels that should be included, I would not object to it.
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Senator KENNEDY. And finally, Mr. Attorney General, have ways
been considered to bring the provisions of this measure into certain
political subdivisions which may exist in States that do not have
such tests? This question has been raised by a number of my col-
leagues on this committee. Most specifically, would it not be possible
for the Congress. to find that in any political subdivision with less
than 25 percent of the eligible Negroes registered, there is an indication
or presumption of the violation, of rights guaranteed under the 15th
amendment? Could not the Attorney General receive petitions from
a determination for that political subdivison and that political sub-
division only?

Attorney General KATZENBACII. I think that would be possible, Sen-
ator. There is a time lag and quite an expense to taking a census, even
of a political subdivision. In some areas, the figures which I discussed
yesterday with Senator Javits may be accurate, or if not accurate, at
least they are the figures that the State itself provides. I suppose it
would be possible to use those in a procedure of this kind if they came
from the State itself. That would not completely meet the point, be-
cause not all States have those figures, and not all places where there is
possible discrimination could provide those figures. Those figures are
available in some areas.

They are available, for example, presently in northern Florida nd
they are available, I believe, in Arkansas. I do not believe they are
available elsewhere.

Senator JAVITS. Would the Senator yieldI
Senator KENNEDY. I believe Civil Rights Commission figures are

available in Arkansas and in Florida. The Tennessee and Texas fig.
ures have not been broken down by color.

Attorney General KATZENBACH. That is right. So you would not
touch Tennessee or Texas. You couldi-I think it would be fair
enough-if that is what the committee decided, to stick a State with
their own figures in this respect. I think that would meet the point
that I was concerned about yesterday with Senator Javits.

But I think if the State has not gotten the figures, you would have
togo out and get the figures, and that is a fairly expensive proposition.

Senator KENNDY. I was wondering whether the Attorney General
could ask the Director of the Census for these figures, whether this
could be a procedure which you, as the Attorney General, feel
would be helpful and would be warranted, rather than either relying
on figures that have been disputed within the State or which could be
questioned coming from the Civil Rights Commission? Could we not
set up a procedure in which the Director of the Census could be
charged with that responsibility and these figures, when available, if,
after the enumeration is made, show that less than 25 percent of the
Negroes are registered-could not at that time the examiner proce-
dures in the bill be put in effect for the political subdivision ?

Attorney GeneralKATzENBACH. I think they could at that time,
Senator. , I am not convinced that that would be more expeditious than
simply bringing the State under the existing law, which may actually
involve a lesser burden than a complete census within the area.

Senator JAvrrs. Would the Sehator yield on that particular point,
because Mr. Katzenbach referred to me?
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;'.Senator KENINEDY. Yes.
1, Senator JAVr8. I have checkedback, Mr. Attorney General, and I
fihd that in 'the administration bill of 1963, the'Department itself set
a trigger that appears on page 5, line 18, of the bill, of 15 percent of
the total number of voting age persons of the same race, and so on.

Attorney General KATZENBACI. Yes.
rSenator JAvrs. I just wondered where, at that time you expected to

get the figures. This was your own bill.
' ,Attrney GenerJ KATZENBACH. That is right, Senator. The trig-
gering device there also. involved the full tiial of the issue ofora'etice
or pattern, and created merely a presumption.

Senator JAvrrs. That is all it creates here.
Attorney General KATZENBACH. We felt there were places--per-

haps I misunderstood you yesterday. We felt there were places where
the figures provided by the State itself could be used to establish that
percent. At that time, we recognized that there also would be areas
where we would not have those -figures, and therefore be unable to use
that 15-percent figure. It had'that defect.

I think in the areas wher6 the registratioi figures are broken down
by race and provided by the State itself, it is fair enough to use that
as a triggering device for further proceedings under the 1964 act.
That Was suggested before by the administration ' It ran into-the
difficulties'it ran into, Senator wit some -Members in the other body-
I do not think it was ever fully considered by the Senate-it ran into
this difficulty, that some Memfjers said that if the political subdivision
has not i4 fact been discriminating, yet you register on a temporary
basis all 'of these people, then fail to win your lawsuit, then for an
election or more, people, when there was no violation' of the 15th
amendment, nonetheless would have been permitted to vote. That
;WaA not myposition. I did not feel that thaet created the. problems
that some Members of the other body 'thought it could create. But
tlhat was the major argument that was used against it.

Senator JAviT8i.' 'Senator Kepnedy is pursuing an excellent line of
qu6stioning, and if I may, to help us both, could I just sum up what
Jundqrstand is now your testimony "

:' D~tif the burden of prood shiWt away from the contestant to the
federal Government, then' there is no objection to this 'triggering

, oe; "th'at is cOnstit~onal. "You told moihat yesterday,'
.Tw, i'f the Stati has figures, them again, it clild be a triggering

~device.
And, three, if, as Senator Kennedy has pointed out, 'the'Census

Dureaucomes through under itle 81then it cw~ld a ain be a trigger-
iig .device.. So we hiave three, as in which it o bea, trigr
d6vice, coi~sistently with the testimony:of the Department.
&6ricet. 6i'setywthDs

Attorney General K'TZzmBAOH. If I understood your first one 'cor-
fecly, if the Government has the burden of proving the figures,-
', Senator JAVTs.' Riht. I , , , I . I . L

Attorney General . That is really like the third one.
The Gov irmein could' rokrV the butfden by a special cesus or some-

hinifi 6f'thadtilk'id,'r;t Statitsielfcould provide the'Ajures. 'then
I think it could be used as a triggering device; yes, Sen itor.

Senator JAvrrs. I thank my co league very much.
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Senator IlAr, Perhaps, Senator Javits, when he used the expres-
Ision, "title 8," was referring toa thing f want a clarification on. ; f
I Your concern yesterday and aguin today was the tentativeness ol
'the Civil Rights Commission's figures. Your reluctance sprang from
the absence of a solid set of figure. You are solid on the 50 percent
,because you get that by census?

Attorney General KATZENBACH." Yes.
Senator HART. What in the 1964 act was the Census Bureau directed

to compile? Was it not a set of figures-which, when developediwill
give you the same solid case that you now feel you have with respect
to the overall census ?

Attorney General KATZEMBAC1T. Yes; in areas selected by the Civil
Rights Commission if I remember correctly, yes.Senator HART. rWfhe Civil Rights Commission, under the 1964 act,
is authorized to request a census F _

Attorney -General KATZENBAOH. Yes. The difficulties with that,
Senator, quite frankly, have been tremendous factors of cost in mak-
ing such a census, in addition to which it takes quite a bit of time.
This is why I raised the question. Maybe we can do it quicker with
a lawsuit than taking a census.

Senator' KENNFDY. I have completely finished. I would like just,
if I could, to read that, under Section 8: Registration and Voting
Statistics, section 801:

The Secretary of Commerce shall promptly conduct a survey to-compile regis-
tration and voting statistics in such geographic areas as may be recommended
by the Commission on Civil Rights. Such a survey and compilation shall, to the
extent recommended by the Commission on Civil Rights, only include a count
of persons of voting age by race, color, and national origin, ad determination
of the extent of which such persons are registered to vote, and have voted
in any statewide primary or general election. in which the Members of 'tb.h
1.5. House of Representatives are nomihated or elected, since January'l, 1960.

And then the rest of the act follows.
I want to express my appreciation to 'the Chair and to you Mr.

Attorney General, and to my colleague, Senator iHruska. I realize.
*that h6 has to go also.

Attorney Gineral KATZENBACH. Thank' you, very much, Senaf6i.
Senator HRusiA. Mr. Attorney General, a; little 'bit ago, you re-

ferred to some 'preliminary conferences which wore held'bef0 the
'bill r6kched its final'draft. f're the

Attorney General KATAENBACH. I Yes.'
:Senator ITuSKxA. I wantt 6 say that this Senator Iad been invited

'to participate in some of those conferences and accepted those-iivita-
ti6ns. r1,'ptrticipated in some of them. If my'presencekor 'i any
:tiiggestidn' I made had any 'effect on some of the hanis that were
brought' ab6uit in favor of a 'better and a more' acceptable bill, I am
gratified at it. I did not cosponsor the bill, because Idid and I do
now take exception to some of the provisions w hich were retained
ii' the Gili.' I felt' if I hid not os'p6nsored the bill,' iw6uld be in a
more free position in the executive sessions that will umdouItodly
be held by this committee to urge frtther changes besides those that
'were made; iid in fact probably' to, iinlude:some additional' provi-
1§i6ns ilic6h would reach conditions and situations which are not c6v-
erednow bythebill. ' '
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I thought in fairness to the witness Mr Chairman, I should verifyhis testimony to the effect that this Senator was present at some of
those meetings.
1. Mr. Attorney General, one of my colleagues is a little apprehensiveabout some of the heavy penalties that are affected under sections9(a) and 9(c) and other sections. He asked me to find out whetheror not an employer who would be busy on a particular day or whowould be caught in a particularly busy season would be confronted:with the requests of some employees to take time off to register withFederal examiner. Would he be considered guilty with interferingwith any secured by sections II, III, and VII, and therefore subjectedto the possibility of a fine of $5,000 and imprisonment for not more
than 5 years?

Attorney General KAn-FBAOH. No, Senator, I should think not.I would be quite clear that he would not.On the other hand, I should think an employer who said, "anyemployee of mine who attempts to register to vote is going to be fired,might be subject to these provisions.
Senator HnusA. Or the circumstances of the business are such thathe has a valid reason to explain why he did not allow these peopletime off at the particular time of their request-you would not con-sider that would subject him to these penal provisions?Attorney General KATZENBAOH. No, I am confident that they would

not Senator.
.,, Senator Scowt. Would the Senator yield on that?
'Senator H-usNA. Yes.Senator ScoT. Does your answer, Mr. Attorney, General, implythMat if some one requests time off to register, you would meet thisthrough the re#latory provisions by arranging 'for the examiner tob e available prior to .or subsequent to the working hours of the day

for that industry. y
Attorney Geiieral KATZENBACH, Yeg, Senator.
Senator Scozrr.' Thank you, Senator.
Senator 1THRUSKA.-Mr. Attorney General, thers are two ,sections sub-sections in the bill which deal with the listing Of voters. I refer to

setion 5(b) which reads:
Any porson whom the examiner finds to have the qualifications prescribed byState law in accordance with Instructions recelve4, undersection 6(b) shallpromptly Le placed on a list of eligible voters.
I read now from section 6(b), leaving o4it nonpertinent words:

The. * * * piedures for * * * listing pursuant to thisAct and removals fromthe eligibility, list shall be prescribed by regulationgr promulgated. b the Civil,Service omn4sipn and the Commission. eall,, a#er consultation 'with theAttorneyQ'eneral, Instruct examiners concerning ,the qualifications required' forlisting.
Attorney General KATZENmACH. Yes.
Senator IMusmA. In one section we have a reference to "qualifloa-

tins prescribed by State law." ..e

Attorney General KATZENAOT I Yes.'
Senator HlmiusxA. In the other, there is no ,uch inclusion of thosewords. Is that an inconsistency or is that an inadvertence Or what

particular meaning does that' difference in languagee ha eAttorney General KATZ1.NBAcH. On line 22 of (b), there is a refer-ence to qualifications, Senator, which is intended to track with 5(b).
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Senator Hitus.. But that does not refer to qualifications pre-
scribed by State law. That presumably refers to the regulations and
the qualifications set up and published by the Civil Service Com-
mission.

Attorney General KATZEmNAOH. The intention would be here that
that the qualifications prescribed by State law not suspended by this
act would be determined by the Attorney General, who wouldthen
pass those on to the Civil SeLrice Commission, which would, in its
regulations with respect to each State and voting district within that
State, inform the Federal examiners of what those qualifications, are.
So the qualifications here and in line 22 would be the qualifications
prescribed by State law, except as suspended by the provisions ofthis act. ... •

Senator HsusKA. Of course, it does not say that in either. section,
does it ? Under the language of either of those subsections; the At_
torney General is not directed to follow the qualifications prescribed
by State law, except for those that are mentioned in section 3. He
may go beyond that may he not ?

Attorney General KArm*Acir. I would have thought not, Senator.
Senator HRusNA. Would you have any objections to amendment so

that can be done I
Attorney General KATZBMAH. Clarifying that? No, Senator.
Senator HRUSitA. Would that mean, Mr. Attorney General, that in

the formulation of these qualifications, the State law would be applied
except for those objectionable tests and devices which are defined in
section 31

Attorney General KATzNmBAoH. Yes, Senator; or those which are
being contested under section 8. , 1 . ... , I

Senator HRUSKA. Or those that would what ?
Attorney General KATZENBAOH. Be contested under section 8.
Senator HRusxA. Of course, those, if they were qualified by ap-

proval of the District Court of the District -)f Columbia----.
Attorney General KATZIMBOI. Then they would be included.
Senator HRUSKA. Then they would be included ?
Attorney General KATZFNBACnr. Yes, Senator.
Senator Hi USKA. So under your construction of the language as

we now have it, the Attorney General would be circumscribed and
somewhat limited in his issuance of regulations as to qualifications of
voters I

Attorney General K&ATZEBACH. Yes, Senator.
Senator HRusKA. And if it is considered by the committee that this

language is a little loose to accomplish that interpretation, would there
be o jection to amendment accordng ] . .f

Attorney General KATZENBACU, No Senator. I would be happy to
assist the committee if they would'wisht any assistance on that.
. Senator HhusA. On page 13 of the mimeographed statement which

you submitted and read to the committee a couple of days ago, there
is a very imposing list of authorities, decisions of the Supreme Court,
and I should like to'ask you Mr Attorney General does any one of
these decisions or opinions referred to deal with the statute 'which con-,
fers the right of suffrage on any one, under federally prescribed quai-

ficatonsovoterstI
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-Attorney General KAXrAsNiwu.jJ. N , Senator. Ido not think it:has
ever been done before.. ,,

,Senator HtUUSA. As a matter of fact, some of the decisions speeific-,
ally say, do they not, that for example, in United State8 v. Reoy8ewca,
and Jane8 v. Bowmcn, both of these cases state that the 15th amend-
ment does not confer the right of suffrage on any one, as I read thb
cases. Do you recall that particular part of it ?

,Attorney General KaTzoNBAoH. That is correct, Senator, yes. .
Senator HRuss. So that to the extent that this. act might confer

upon thd 'Fdderal Governnmnt the right- to detei'nine voter qualifica.
tions, it cannot be said that any of the decisions cited in your state-
ment, either on page 13 oron page 15, deals with a situation which is
comparable to and which embraces that particular phase of the pro-
posed bill V

Attorney General KATZFNBACII. That is correct, Senator. Except
that I would take exception to your characterization that this bill that
is, before the committee now in any way sets Federal qualifications for
voting. It does not. State qualifications remain except for those state
qualifications that have been used inviolation of the 15th amendment,
and they are suspended.

For example, the President was terribly interested, in 18-year-olds
voting, and lie asked me back in November can we set a Federal quali-
fication for 18-year-olds to vote by statute I had to tell him that we
could not do that that that required a constitutional amendment. He
was also extremely interested in the elimination of the poll. tax in its
entirety and wanted to do this. He has, you know, repeatedly taken
that position publicly. He asked me whether, in his prior days in Con-
gress, he had been wrong in thinking that. tis cpuld not be done by
statute. I gave him the same advicethat I have given the committee
here. I think if Federal qualifications as such, are, to be set, then it
requires k constitutional amendment to do so.

But at the same time, State qualifications that have been used in
violation of the 15th amendment, been used for discriminatory pur-
poses, can, in my judgment, as I have repeatedly testified here, be sus-
pended. I think that is consistent with the -decision cited in my state-
ments..o

Again, I would read-I think it is already 'in the record, but the
statement of the Court in the 1959 decision which upheld' the' North
Carolina literacy test but upheld it with this caveat:

So that while the right '6f suffrage is establikhe4and guailiteed by the kOion-
sftutiOn, it Is subject to the Imposition of State standards which are not discilm-
Inating and which do not contravene any restrictionothat Congress,,acting pur-
suant to its constitutional powers, has employed.

Senator HTSKA. What case was that?
Attorney' General KAwrziNBAcH. That isLas#iter v. Northam ton,

ElkdtionBoard. The case upheld the literacy test in North Carolina,
but the Court, 1' think, speaking to Mr. Justice Frankler, was-Mr.

usticeDouglas it: was--at 860 U.S. at page 51, pointed out that, the
imposition of State standards not discriminatory, not contravening any
restriction ,of Congres:aeing pursuant to its! constitutional' powers, is

usedd'
Senator ERvIN. I want to ask Senator Hruska t6 yield.'..
Senator HITRTUA. I shaiLbe happy to yield. /



SepatorEUvix,. The Court hold in that case thatthe North, arolina
literacy test, which is embodied in the North Carol1ha.Coonstitution
aud which merely requires s a condition. premdept to -egis t tin thak,
a voter show that he can read and write section of the St~te ,ontitu-
tion in tlhe English language, was perfectly valid and was wit n th

constitutional power of the State of North Carolina.
Attorney General K TZENnAcrL. Absolutely,.$enator. If you yould

agree with me that there is no evidence introduced in that pase, x'o,
part of the record in that case that slowed at that time that. that test'
had been used in violation of the. 1h amendment. Would yQu 9n,
iglee with that?

Senator E viN.', And yet this bill wouidnuliify or Suspend that, pr
vision of North Carolina law unless North Carolina could come up,
and show there had been not a single person discriminated against ,on,
t-ho ground of race within 10 years before they bring the suit in the
courts of the District of Columbia.

Attorney General KATZENBACH. Yes.
Sento: HRiUSKA. And there is on that case, of course, that sore,

differences exist. , And there are other places in America where 'there
is heavy discrimination which is not treated with in this bill' and,
which, in the o piiion of some, cannot be adequately treated' umd6i
existing law. t is to that I referred to in my opening'statement
that perhaps it might be well to explore, some additional sections sio
that, we can reach these things and reach them effectively at a time
whei there is a demand for electoral reform.

Attorney General KATZEN6BAcH. I have indicated repeatedly, Sen-
ator, I am entirely sympathetic with doing. so if we can find a con-
stitutional means and a practicalmeans of doing so. I confess that my
ingenuity has floored in that regard.
, Senator JUSKA. Lt t,m repeat what I understand the Attorney
General to say in reference to .voting',qualifications. Itio your con-
struction, Mr Katzenbach, that;this act does not:pretend to vest in the,
Federal Government or any of its agencies either the right or the op-
portunity to prescribe votingqualifications., Qan that statement stand
in that fashion'?

Attorney General XArZrBAOi. Yes, Senato..
Senator I-nusK. Ad the, provisions in section 6 (a) and 6 (b) with

reference to instructions an(I regulations promulgated, by the Cvil
Service Commission after consultation with the Attorney General,
cannot be construed to be a'l4asis for the Federal Governmenl prescrib-
iE voting'qualifications ?,

attorney General KA ziancn. Correct, Senator.
Senator HRusxA. That is all the questions i have at this time.
I note the clock Mr. Chairman. I am grateful to you for allowing

me to proceed to the conclusion of this part of my examination.
Senator JoHNsTouZ (presiding),. I believe you will be back this after-

noon is that correct?, " , my pree, c e is d ,i., ,r,
Attorney Gel1 c -1 ere is, dsiT,,-r,;

Senator.
Senaor Jpgqswos., ,We have gotten pe lnission to convene here this

afpemroon, by the Senat., We shall come back at 2 :lei. SeveralSena-
tois ha requested that, I inform you that they would like yp to ,b
back for some further questions they h4ave toask you.
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Senator 1Lmsrr Mr.- Chairman, I wonder if I might be prmitted,
before we recess, to note for the record and for all of us here that
throughout the hearing this morning, there has been present the Min,
sister of Justice of the Republic of '.ger the former ambandor from
that country to this country. He hag been sitting here throughout
the hearing. It I I

Senator JoHNon. I appreciate the Senator's calling that to our
attention.

Attorney General KArnNAcH. Mr. Chairman, I might say this.
there 'are certain events going on in Montgomerythis aftroon. If
there should be any indication of any difficulties in that regard, rI
would appreciate it greatly if I could notify the chairman and perhaps

testify_ when those difficulties? which I do-not anticipate, but if there
should be any difficuIties or aiy indication of them, I feel that perhaps
it might be important for me to be where I can be in communication
with various Federal officials who are on the scene.

Senator JOHINSTON. May I suggest, then, that you get in touchwith
our chairman and so inform ei g t h o

Attorney General KATZENBACH. If it is difficult for me to be here
at 2:15, I would like permission to do that. Otherwise, I shall be here
at2 :15 if things seem to be going well.

Senator JOHNSr0N. Ver we 1.
The committee is recessed until 2:15 this afternoon.
(Whereupon, at 12:10 p.m., the hearing was adjourned, to recon-

vene at 2:15 p.m., on Thursday, March 25,1965.)

AX I'IEOON SESSION1

The CHAnMAN. Come to order, please,,,
Mr. Attorney General, I am going to ask you this question. didyou

have any discussions with Mr. Ramsey Clark, Deputy Attorney Gen-
eral, on the reasons why Texas was not covered in this bill I

-STATEXENT OF HON NICHOLAS de. KATZENBACH-Resumed

Attorney General KAVIENIAOH. I do not recollect any such conver-
sations, Mr. Chairman. We are aware of the fact that there were no
literacy tests in Texas.

The (Az t. Just answer my question."'
Attorney General KATZEIMACU. I do irdt collect any such conver-

sations, and I do not believe that there weie any such conversations.''
The CHAmmAN. Yes, and no member of your staff, then, met with

the minority staff; or made any such report to you, is that correct, at
which you were hot present I '  -

Attorney General KATZ uNC. No, Mr. Chairman. The question
may have been whether Texas is covered'br not and the answer would
have been it is not, because it does not have a literacy test, but there
is no scheme to eliminate Texas:as such, and no discussion about how do
we keep Texas out of this act.

The CHOziAxAie. Now wait, a minute. That came up, that what was
considered Was your bill that was drafted in, the Justice Dpartment,,
was itnot

Attorney General KiAOILva Yis&%M. Chairman.*
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The CIIATiMAN. And that excluded Texas, did it not? I
Attorney General KATZENBACH. Yes,based on literacy tests only.
The CHARMKAN. Yes, sir and that question came up. Your Deputy

Attorney General disussed it at length as to why Texas should not b
included, but did not discuss it with you ?

Attorney General KATZENBACH. He did not discus it with me, Mr.
Chairman.

The CHAIRMAN. That is all I wanted.
Senator HART. Mr. Chairman while we have a pause here, I think

it would be well for the record to have a little elaboration on the history
of the poll tax in Mississippi. We had some exchange on that. It ap-
pears from Mississippi upreme Court decision in 1896 that the con-
stitutional convention that established the poll tax clearly did so for the
purse of making voting a difficult activity on thepart of the Negro.

The CHA1M AN. Now, 'that is your conclusion, Y You did not go back
far enough. It was Reconstruction legislation tihat passed it. The
money from it was to finance the school system. Of course, we had a
constitutional convention in 1890 that carried it on.

Senator HART. The Chief ustice-
The CHAIRmAN. The feeling was that if you could not pay the tax,

you could work it out on the public roads.
Senator HART. The Chiel Justice, in writing this unanimous opin-

ion, said that he who reAds the constitution of 1890, and he describes
the comparison with the earlier constitution, reaches the clear con-
elusion that it is evident therefore that,the convention' had before it for
consideration two antagonistic propositions.

In our opinion, the clause was primarily intended by the framers of the consti-
tution was a clog upon the franchise, and secondarily and incidentally only as a
means of revenue.

* * * When we consider the fact that a very large proportion oil those it was
thought desirable to exclude from the exercises of 'the franchise owned no other
property than that which had for many years been exempted from taxation, the
conclusion becomes Irresistible that it was intended to leave the payment of the
tax to the voluntary action of thOse who'o*ned no other thannontaxable property.

I ask, Mr. Chairman, consent tWat the record contain the RPtlif .
Beate case, since it bears on the earlier discussion.

The CHAMXAN. Sure, but why do you not put the whole record in?
The poll tax was an old institution. .

Senator HIAnT. If there is no objection.
The CaAMAN. ItWill beadmitted.
(The case refered to, pp. S65 to 869, Southern Reporter, vol. 20, Js

as follows:).
The CHIAIRMAiT. The poll tax was an old institution in 1890.
Senator HART. The reason I think the record profitably can carry

this opinion is that in an earlier exchange with the Attorney GeneraT,
it was said that the poll, tax Nyas the creature of a Reconstryction
leglskTture, -4id the implication4 was that it was not intended as a
means of evading the 15th amendment.

Thio (OnAmMAl. That is what I'said.
Senator HART. The Chief Justice in Mississippi, writing this opin-

ion in 1896 when'we -were reasonably close to the era-
Senfaiti  Evi. What was his name, incidentally f
Senator HAaT. Cooper.

45-755--65-pt. 1--18
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Senator ERvIN. One of my grandfather's first cousins, once re-
moved.

Senator HART. He is doubly qualified, then, for this record.'
The CHAIRMAN. How could it be discriminatory when everybody

white or black, had to pay it, and if they did not pay it, they worked
it out on the roads I

Senator HAr. This is the way Chief Justice Cooper puts it--
The CHAIRMAN. I do not understand the logic in what you aresaying..

senator HART. In what he is saying.
The CHAIRMAN. If he did not pay it, he had to work it out on the

roads.
Senator HART. He makes very clearly, I say in defense of your

relative--I want to make it clear for the family's sake that he does
not undertake to criticize the action of the constitutional conven-
tion. But he does make very clear that it cannot be doubted that the
question involved in the settlement of the electoral franchise had been
the subject of more reflection and thought for a period of many years
"than was bestowed upon all other subjects as to which our Constitu-
tion underwent material change. Not only in this State, but through-
out our sister States, thoughtful and anxious men turned upon the
solution of the question all-the light to be gathered from history or
speculation."

Not only was the question of the franchise a most difficult one for
solution by reason of its nature, but there was added to its treatment
the limitations upon State action imposed by the amendments to the
Federal Constitution.

The difficulty, as all men knew arose from racial differences. The
Federal Constitution prohibited the adoption of any laws under which
a discrimination should be made by reason of race, color, or previous
condition of servitude. I'

It would too much extend the volume of this opinion to enter upon a review
and examination in detail of all the provisions of our recent constitution in
which the subject of the electoral franchise, and its cognate one of the selection
of governmental agencies, is dealt with.

It is evident, therefore, that the convention had before it for con-
sideration two antagonistic propositions. And he concludes:

One, to levy a poll tax as a revenue measure, and to make its payment com-
pulsory; the other, to impose the tax as one of -many devices for excluding from
the franchise a large number of persons which class it was impracticable
wholly to exclude, and not desirable wholly/to admit. In our .opinion, the
clause- /

And I might interpolate there he was referring to the 15th amend-
ment--
was primarily intended by the framers of the Constitution as a clog upon the
franchise and secondarily and incidentally only as a means of revenue.

The CHAIRMAN. You adopt the extreme construction, because there
is not a word about race there.

Senat)r EWviN. I alnl prepared to elimiate the poll tax.'
Senator HAUT. I think your kinsman, if he had been a member of

the convention, would have adopted it.
The CHAIRMAN. A mtm had to, regardless of his race, pay the poll

tax.
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Senator ERVIN. That is very sound, and I think he knew more about
the poll tax than some other people. He knew that they were relying
upon the poll tax long before the 15th amendment was adopted.
There was a poll tax in North Carolina while it was still a colony of
Great Britain. That was one of the accepted modes of taxation. We
abolished another tax back in 1919, but we had a poll tax and still
have one.

Senator HART. We can extend this until Senator Hruska returns.
Let me indicate the reasoning behind Justice Cooper's opinion.
Senator ERvN. The reason IUadded that is because he was a con-

stitutional lawyer.
Senator HART. Here is what he said with respect to the two com-

parisons between the constitution adopted immediately following the
war and the constitution of 1890. Very clearly, his construction that
it was aimed primarily at disenfranchising Negroes was sound. I
think this is relevant to the question of whether we can establish that
the origin and purpose initially of the poll tax was to discriminate;
we would have a constitutional basis under the 15th amendment-

The CHAIRMAN. How could there be a discrimination when all the
man had to do was pay $2 regardless of his race? I cannot see that.
Where is there a discrimination?

Senator HART. I think he has answered it in this way, and if you will
bear with me-

The CHAIRMAN. A man, if he did not want to pay it, did not have
to 'Pay it.

. Senator HART. I think I can use Chief Justice Cooper as the author
of the answer of that question:

Hle who reads the constitution of 1869 and that of 1890 will have his attention
arrested by the marked difference in the number and character of the provisions
of the franchise, and the selection of the chief magistrate of the State. The
constitution of 1869, in its single article on the franchise (sec. 2, art. VII),
provided simply that "all male inhabitants of this State * * * 21 years old and
upward, who have resided in this State for 6 month and In the county 1
month next preceding the day of election * * # and who are duly registered

*** are declared to be duly qualified electors."
• * * The corresponding article in the constitution of 1890 (see. 241) is as

follows: "Every male inhabitant of the State * * * 21 years al upward who
has resided in the State for 2 years and 1 year in the election district, or
in the incorporated town or city in which he offers to vote, and who is duly
registered as provided in this article * * * and who 4as paid on or before the
1st day of February of the year of which he shall Offer to vote, all taxes which
may have been legally required of him * * * and who shall produce the officers
holding an election satisfactory evidence that he has paid said taxes * * "
shall vote.

The CHAIRMAN. Now, you say "discrimination." You point out.
the discrimination there.

Senator HART. I think he does. I think he points out the purpose
behind the second constitutional requirement.

The CHAIRMAN. Where is the discrimination?
Senator HART (continues reading):

* * * restrained by the Federal Ooistitution from" discriminating against
the Negro race, the convention discrniriated against its characteristics and the
offenses to which its weaker members were prone. A voter who should move
out of his election precinct, though only to an adjoining farm, was declared
ineligible until his new residence should have continued for a year. Payment
of taxes for 2 years at or before a date fixed many months, anterior to an
election is another requirement, and one well calculated to disqualify the
careless.
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Senator ERviN. "Careless."
Senator H'ART, That was his gentlest term for "discrimination."
Senator ERVIN. ,'Careless" doe, not apply to White as well as

colored?,
Senator HAIrr. Of course it' does.
He ,ys further:
In the article of franchise is found the section we have under consideration.

True, as argued by counsel, It was a revenue measure, for it imposes a tax.
But it:1a also true that the payment of the tax is. one of -the qualifications of an
elector and the question Is whether It primary purpose is for revenue, with
incidental disqualification to vote attached upon its nonpayment, or whether the
tax was levied primarily as an additional disqualification to those who should
not pay out, with the incident of revenue derivable from those who should pay.

The CHAIRMAN. Of course, all the man had to do was pay his tax,
which was levied on both white and black alike.

You do not know anything about poverty. I remember in the
depression, the biggest property owners we had in the State could
not pay their poll tax, andtherefore could not vote.,

Senator HART. Mr. Chairman, I think this exchange will encourage
readers of the record to read in full 'Mr. Chief Justice Cooper, whose
opinion, as I understand it, we have been authorized to print at this
point in the record.

The CHAIRMAN. Yes, sir. But I still have not seen the discrimina-
tion. Anybody could pay it. If a man did not want to pay it, did
not want to vote, he did not have to pay it. We' did not have
an Appalachia then.

Senator HART. Mr. Attorney General, are you aware of any other
State where the evolution of the poll tax is comparable as described by
Justice Cooper ? I I

Attorney General KATZENDACH. I believe there is at least one other
State where there is some indication in the debates that it was thought
it would have the effect of a greater impact on Negroes than on whites
even though, as the chairman has pointed out, it was in form nondi-
criminatory.

The CHAIRMAN. Certainly it was nondiscriminatory, placed on
everybody. , I • _ I .

I would like to ask you this question: Who, has the power to fix
qualifications of voters under the Constitution of the Uiited States?

Attorney General KATZENIDACH. It is'left to the States, Mr. Chair-
man.

The CHAIRMAN, $NOW, what sectiopf the Constitution is that?
Attorney General KATZENBACH. Articl I-
The CHAIRMAN. Section 2.
Attorney General KATZENBACH. Section 2.
The CHAIRMAN. Now, does the 15th amendment repeal that, repeal

article I, section 2 ?
Attorney General KATZENBACH. Nof Mr.''hairman. It does not

repeal it as such. ' ,
The CHAIRMAN. If this bill does not repeal'it as such, please explain

what you mean by thAt.
Attorney General KATZENiaACH. What I mean is that under section

2 of amendment 15, the Congress is riven power to effectuatethe pur-
ses of the 15th amendment hnd, if, in the judgement of Cong

it. was necessary in ,do ghatfo .Auspend,,t ualfication,. wh
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were in'their judgement on the basis of the record in front of them,
had been used by States for discriminatory purposes, then I think
that article II would give the power to suspend what would ordinarily
be a right of the State under the Constitution.The CHAiMAN. What you say is that it does not appear that it
suspeids article I, section 2?

Attorney General KATZENBAcii. Yes.
The CAIRMAN. Senator Fong.
Senator FoNG. Mr. Chairman, I have only a few questions to ask

the Attorney General. I have been pretty well satisfied with the
testimony o the Attorney General and the answers he has given to
the questions put to him.

Mr. Attorney General, I want personally tocommend you for your
very frank and forthright, comprehensive, and well-documented
testimony which you have given us for the past 21/2 days.

Attorney General KATZENBACI. Thank you, Senator.
Senator FoNo. You have, I think, presented a most compelling case

for the prompt enactment by Congress of effective legislation protect-
ing the voting rights'of all Americans. I am in wholeheated agree-
ment with you and I think, as you do, that such legislation is long
overdue.

Mr. Chairman, I ask unanimous consent that a statement which I
have prepared on the Senate bill be included in the record at this time,

The CHAIRTMAN. Yes, it will be admitted.
(The statement referred to follows:)

Mr. Chairman, the right to vote, the right to choose our own leaders, is the
most fundamental right of all on our free democratic system of government.
It is a 'right which Thomas Jefferson described as "the ark of our safety." It is
a right which -indisputably must be extended to every American citizen.

The 15th amendment to the Constitution provides that "the right of the citi-
zens of the United States to vote shall not be denied or abridged by the United
States or by 'any State on account of race, color, or' previotm condition of servi-
tudd." It dirtect that "Congress shall have the power to enforce this article by
appropriate legislation.

Yet, nearly a century after the adoption of this amendment, many of our fellow
citizens are being unconstitutionally disfranchised on the basis of their race and
color. I " I I

Six times during the past 17 years Congress has passed "appropriate legisla-
tion" to eradicate this deep and very unjust flaw in American democracy.
" In 1.948 Congress passed three laws making it a felony to deprive'!% citizen,
or to conspire to deprive him, of any constitutional right, or to intimidate him
for the putpose of interfering With his right to vote. These laws were very in-
effective, because of the virtual impossibility of securing convictions from south-
rn jlries atid because they did not provide a way to register Negroes.
In 1957, during the Eisenhower administration, Congress passed a civil statute

empowering the Attorney General to initiate suits for injunctions against dis-
crimination in voting and intimidation. This law also was -very ineffective be-
cause of the long periods of delay Involved in judicial litigation.Suit had to be brought ' to get registration records, which were often destroyed;
Again, there was the problem of getting Negoes registered, even after a suit
proving discrimination had been won.

In 1960, the Eisenhower administration proposed, and Congress passed, a law
allowing the Attorney General, after winning a suit under the 1957 act, to ask
the court in another proceeding to find a "pattern or practice" of voting dis-
crimination in the area involved in the suit. 1,

If the court so found, any Negro In the area who complained that he had not
been allowed to vote could ask the court to issue an order declaring him quail-
fied. The could appoint a referee to take evidence and make a finding. Then
either the court or the referee could issue a certificate declaring the Negro quail-
fled.

189
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The process of assembling proof to convince some judges of a pattern or prac-
tice was extremely difficult and time consuming.

Further, there was still the untouched problem of discriminatory use of appli
cation forms and literacy, or interpretation, tests by registrars.

To deal with this problem, Congress, in the historic Civil Rights Act of 1964,
prohibited registrars from appying different standards to Negroes on applica.
tion forms and interpretation tests. Registrars also were prohibited from dis-
qualifying applicants for inconsequential errors or omission; such as, crossing
a "T" or making an error in giving their age in years, month, and days.

None of these enactments have been effective.
Litigation on a case-by-case, county-by-county basis simply has not and can-

not work. Even when a favorable judgment is won, some State and local au-
thorities have unfairly applied voting qualifications and standards of eligibility
to many of our Negro citizens.

In addition, some State legislatures have been inventive and ingenious in
devising new voter requirements--even after decisions had been won striking
down old ones as discriminatory.

Current voter registration figures show that legislation effectively to imple-
ment the 15th amendment is a vital necessity.

In each of nine Southern States, comparative statistics clearly reveal that
the number of Negroes registered to vote, shown as a percentage of the total
eligible, is far below the figures for whites, as follows:

Percentage of voter registered

White Negro White Negro

Mississippi ------------------- 70.2 8.7. SoUth Carolina ..-------------- 75.7 37.3
Alabama --------------------- 69.2 19.2 Arkansas -------------------- 65.5 40,3
Georgia- -------------------- 62.6 27.4 North Carolina ............. 9.8 46.8
Louisiana ..------------------- 80.5 32.0 Florida. ----- _-------------- 74.8 51.2
Virginia --------------------- 59.2 34.2

The bill now pending before this committee, S. 1564, which I have sponsored
along with a bipartisan group of 65 Senators, is, I believe, a good, strong bill
giving the Federal Government power to intervene in States. localities, and
counties where voting rights have been manifestely denied Americans.

It Is designed to deal with the-principal means State and local governments
have used t9 frustrate the effective implementation of the 15th amendmen,
and in Important respects follows the bill, S. 1517, which a bipartisan group of
10 Senators, including myself, introduced earlier.

S. 154 would-
Apply to all elections, local, State, and Federal;
Empower Federal Government officials, applying a simple, uniform stand-

ard, to register eligible voters in localities which refuse to do so;
Eliminate the necessity of tedious lawsuits which delay the right to

vote ; *
Insure that properly registered voters ar0.not prohibited from voting.

Under the bill, in certain Southern States and their political subdivisions,
where less than half the voting population Was registered or participated ia
the last presidential election, presumption of past discrimination will be auto-
matic, and no literacy test or other qualifying test will be allowed to bar anyone
from the ballot box.

I congratulate the distinguished bipartisan leaders of the Senate and the
distinguished Attorney General for having worked out this excellent bill. Their
statesmanship and tireless efforts have produc-d this very meritorious measure
in a very critical juncture of the movement of our fellow Americans to gain
equality and Justice.

I pledge my full support In pressing for the most expeditious- Senate action
on this bill.

While I give my active support to S. 1564, ][believe it can be'improved in
several respects. It is my intention to work for such improvements, including
the following: •

1. The abolition of the poll tax as a requirement for Voting in State and local
elections.,
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2. Removal of the requirement that Negroes, long harassed by local officials,
must in some cases again apply to the same officials before they can register
with a Federal examiner.

.& Extension of coverage to counties in at least four States now covered In
S. 1584, where, although no literacy tests apply today, less than 25 percent.
of the Negro population was registered in 1964.

It is the task of the Congress to examine carefully each section of S. 1564,
with a view to forestalling every technique of potential frustration or nullifica-
tion, and to plug every loophole.

This committee should swiftly report out this, measure, and the Congress should
promptly enact this strong, unequivocal voting rights legislation. As the Pres-
dent said in his message to the Congress, there must be no delay, no compromise,
and no hesitation'to do so.

The Nation has already waited far'too long for effective legislation guaran-
teeing, once and for all, the right of the franchise to all Americans, and the
time for waiting is gone.

To deny any American citizen the blessings of liberty is to commit grave in-
justice; it is to deny the noble ideals of equality, justice, and human dignity
on which our country was founded. II

The Constitution of the United States commands it. An outraged conscience of
our Nation demands it. The grave concern of many nations of the tree world
urge it. The harsh judgment of history awaits our action. The tide of freedom
will not be stayed.

For the dignity of cur fellow citizens and for the destiny of our democracy, we
in the Congress cannot but act to vindicate the 'cause of all Americans, to do
justice, and, in the eyes of God, to do the right.

Senator FONG. Mr. Chairman, the bill, now pending before this'
committee is, I believe, a very good bill, a strong measure. I want
to congratulate the Attorney General and the distinguished leaders of
the bipartisan group for working out this very excellent proposal.
To me this is a very effective bilI and I am satisfied that it is con-
stitutional. I just want to ask the Attorney General a few questions,
because most of the questions which I have wanted to ask him have
already been answered by him. _ I

Mr. Attorney General, turning to section 2 of the bill, which reads
as follows:-

No voting qualification or procedure shall be Imposed or applied to deny or
abridge the right to vote on account of race or color-

there is no definition of the word "procedure" here. I am a little
afraid that there may be certain practices that you may not be able
to include in the word "procedure."

For example, if there should be a ,certain statute in a State that
says the registration office shall be open only 1 day in $,,or that the
hours will be so restricted, I do n6t' tlink you can bring such a statute
under the word "procedure." Could you?

Attorney General KATZENBACH. I Would suppose that you could if
it had that purpose., I had thought of the word "procedure" as in-
cluding any kind of practice of that kind if its purpose or effect was
to deny .,r abridge the right to vote on account of race or color.

Senator FoNO. The' way is now written, do you think there may
be a possibility that the Court would hassle over'the word "proce-
durel'? Or would, probably, it allow short registration days or re-
stricted hours to escape this' provision' of the statute?
I Attorney ''General KATZwBACH. I do not 'believe so, Senator, al-

though the committee might consider that. The language w as used
in the 1964 act on a similar matter did use the terms "standards,,
practices, or procedures."' Perhaps that would be broader than sir-



!l!., tl word ' ePrqoure" al, perhqp. tlego.e tee mihtconsier
m '-, . ,  : .... .pi.a. te . g o .n

making that point clear.
Senator Foo. Yior would have no objection to expanding the word

Attorney General KATzMN.3OH, N.i"it was tended t be allin-
lusive of any nd f prs ie. ,

Senator FoNG. I know that in- section 3(a) you have very much 4n
detail spelled out the words "test bt'device.":."A tto r n e y :G e n e r a l ,I , z N p , Y e s . " , " " i . ' :

Senator FoNG. But you have not spelled outthe worl 'procedure,

ILthink that the word "procedure" should be spelled out alittle.more."Attorney General KATZBiNBACIr. I think that is a good suggestionSen tor . . . . . . .
Senator Foiqo,, Now, in a. case lik4.that, if there were such a law

on the books and -the registrar followed the law in preventing the
Ogistration of voters, because of the shortness of hour% * under the
penalty section, who would be penalized? That is section 9(a)-.

Attorney GeferalItAZEN"ACH. I believe it would, be possible to
bring, a p ase against 'thes registrar in such instances. The difficulty
With a criminal sanction-there would be if he, was simply following
something that was constructed 'under State laWin which case I think
probably a civil remedy provided by section () would-be'more ap-propriw, or, indeed, the app'ointment of a Federal examiner would
simply k .n6nce dealing with sichl a situation,.

Senator Fox.. You were not referring-you, would not resort'.t4
oriminttl proseution? -
- 'Attorney General KAXZzNVBA0H. Not without a considerable amount,
of evidence that he wags acting "on his own in ding this.' We would'
have to show-a burden under the criminal case as you realiz6, Sena-
tor, is a much heavier burden than when people are fussing arouhd
the edges of discrimination. It is much more difficult to bring a, crimi,:
nal case and bring-it efFectively. . .,

:Senator FONG. Along the same line, under section 7, we talk about'
bringing a prosecution. for a person who fails .to. peripit a personwS name appears on a list transmitted in accordance w
5(b) to vote..". section

Attorney general l K ATZBNBAO, Yes.
Senator, FoNG. I presume that. was intended to be an intentional

failure ,ather than inadvertence ,
Attorney General KATZEWBA0cp Yes; it irouldbe..
Senator FoGo. Would you, have any objection, if we -Added the

word "intentional" refusal, to make it clearer de t
Attorney- General WA NPziaM. The difficulty with using the word

"intentional" is always.that in order to prove an-offense, we. haie to
show at least that the person intended tho reasonable consequences
of ,his, act.. We have to do that anyhow. When the word "intention-

, is usied, it therefore raises the question, in using that word, as towas some parti ' ular intent required. I would, prefer to" leave, the
sectionas it is, and under the genera standard of showing that the
reasonable consequences' of the at were in fat intended than I would
to increase the (overnrnent's burden to sh0w something more specific
with respect to the intnt. I. would.prefer' toleoive itbroader, Spne.
ator. ..



Senator Foxe., I just wanted to. fix the record upj so. we shl iow
what we are talking about. In your opinion, -the 4utem~t -is implid~
here?

Attorney General Y& VzJipmBAcH. Yes, Senator; the Oftwo intent that
is normally, required in a c iinnalstatute.'

Senator Vo,-i. In. your '4a4er*to .previouis,,uestions~propound1ed
to you, you' felt that, this bill I ghou1d ,he predcicated uponx the1t
amendment. Right at the outset, it reads:

A Wit' toe ewtvFcethb lrtb amendnut t64hie'obstftution OffteUhlted ~taes.

Senior ]'o~ A~rup o bia~tia~iSenators h as iiijontj~
other bill ktowiA tiseat6- ill IM 'In that ibill, wehav~ Mrdidtj
it upon, the groidnds df thi 14th anda 16th amendmeits. I

Attorney General K,&AE1&NBA0.es
SenaktorF&&xi. We have put i setion ,n thr9xon n S"

anditreaids as flowss,
.,Smx. 2. The Conigress finds and declarps thal the denial for tsfrlngemnt of

'the right to vote .beb~au9 of race or col or- 16 a violation of the, tondeetlkand
fifteenth anieh(dments of the Qonstitution o6f tihe ttd States aid OfIthe lgtsl&
tion adopted- by the Congress to infdrethose amendsiebt, Including ihe bivil
Rigt Ac of 1R7 h lights Act, of 1960. and the ,Civil iliglit - I 904
The~ congress finds that, despite those enactments, the right to vote cont#uuep
to be denied to many citizens -of the United States on, grounds of their rAcee or
color, and that the methiodsj prestribe4 In this act are the only a*labIe u11~sns
of assurlngaflctiroens their rightto vote.

Now, this b ill .~54"~fr only td '"t enov the ftehih
in~ndtent to 'th6 C6niftiton'of the UitdSt~tes;" Is there O$v

objection to including th'6l4th anlendment'?
Attrn G~~M(z4CA, I wofil have, quia strtrn~spilefer-
elc 2~ eiiatoir,: It le 16 dludd- in ' 1511, 'i heliv beciie of
setin 101 (a) i)of that bill, which refers t a; 1-4fh &&ie *iOU~ La

tion, 'tho inc WM6ittbial er~to o dcton 4 a1 6ther facili-
vle, j thifik13hftii the -fva~dt jhy referred *to the 4th 'ainendimm1On'.

I e61 'hat S.1 16641 dtaifted ian lbe'sqiibrly based on the l5lti
amendment, ai~d I believe it is a mon6rediftcult 6onstA-j~thtinl arW.Mueti
And not MVe that is -nec6&*r- "" ftiake to sa -that p rior 6ioWtions o
the 14th amendment, expaiidin some way the, scope of the 16th h*6en-
ruent.

Senator FoiqG. -Yes.
Setofr ThIviN. Hais 'fiot the Supreme Court held 'in a number of

cases that Congress has no power to legislate in respeA,to Stat6 and
local elections, as distingui"hed from ~'drleetons under the 15th
amendment?

'Attorney'General KAII&Wt hAMH. Yes' Senator.
Senator ERvIN. Thereforevit would ie nsafe to base it on the 14h,

would it too~
Attorney .General I(A'rzmnAchx. I think the power is detiyed, a~l

I think e Ven S. T1W reallyf i'ecogIzes Ithat the -power is based 'on the
15t amidmntand the elioi fere, Which 'Was to p;0vij'4 6, further

,justification for, What -was',done, because of p~ir l~onsoth
14th amnendmnent, linmy Judgmiit, Senator that "is adixezul argument

to ale;6i~ tatie nncesa1y ndOne thsat' I th ink [ Would prefer,
'were I hrtg this ca.Se fin the 'Stpr6* Court, not to hav to uiakc



Senator Foiq. You feel, then, that it should be predicated only on
the 15th; amendment? 

.

Attorney General KATZENBACHI. Yes, I do, Senator.
Senato FONo. I think it does state, you did state that under the

14th amendment, you think Congress has the right by statute to elimi-
naate the poll tax. Did I hear you say that, in your opinion ?

Attoriey General KATZEBACIL Under the 14th 1 0
Senator FoNo. Yes.
Attorney General KATZrNBACH. No, Senator. I do not think they

do. If the payment of poll taxes or the requirement for a payment of
poll tax in order to vote exists, I think that could be in violation of the
14th amendment. That matter wjll, be Ponsidered by the Supreme
Court in tts ext term. The Court has hdld in the past, that it was not.
It is going to reexamine that questio'i.

I dopot see how a. decision by Congress that it would be4n violation
of the 14th amendment would really'add ver much, if anything,, to
the argument that is already going to be made to the Court.

Now, I thnk, as I have explained, I think in answer to questions
by Senator Hart and by sthe s you could eliminate the poll tax under
the 15th amendment if you culd show that its effect had been to disen-
franchise Negiloes in contravention of the terms of the 15th amend-
ment.

The CHAMAN.' That is based on discrimination ?
Attorney General KATZENBACH. Based on discrimination.,
The CHARMAN. How coulk! that be true? What does "discrimina-

tion" mean? 'It means that one person cf one race has a right that
another race has not, is tlat not what it means ?

Attorney General KATZENDACHi. Yes that is correct, Mr. Chairman.
The CHAiRmAx. Then where is the discrimination when both races

have the right to pay the poll tax ?Attorney General KATZRNBAcH. Wev, Mr. Chairman, I could con-
ceive of situations where the poll tax was, the poll tax provisions were
So written and so administered that the'impact of this would be very
different upon member of the two races..

The CHAIMAN. How could that be true'wlien both races have a
right to pay the tax ? .

Attorney General KATZENBACH. It could be true if the tax were
set at a figure, Mr. Chairman,,'that had the effect of disenfranchising
or making it extremely difficult for 90'percent of the Negroes to pay
and only, difficult for 30 percet, of the whites. I am speaking
hypothetically.

The CHAIRMAN. Anybody can pay a $2 polYtax.
Attorney General RATZENBACH. That is correct.
Anybody who has $2 can pay a $2 poll tax. But suppose the poll

tax were set at $200, Mr. Chairman.
The CTAIRMAN. But there is no such thing as that which exists.

We are flying way off in the air.Attorney General KATZENBACH. Forgive me, Mr. Chairman. I was
talking hypothetically as to whether or not a poll tax could be. There
are many laws that appear- _ .The Ci~xm x DO you agreetat a $2 poll tax, that tny member'
of any rade can pay is not discrimination V You do, do ,you' not ?

Sen ator HART. If you Want to paraphzse' s r. Chief itutice Cooper,
I think hi§ answer would be-
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The CHAMMAN. What he said was some people would not want to
pay it to vote. It was a decision that the individual made. That is
what he said.

Senator ERVIN. Mr. Chief Justice Cooper merely held that in his
opinion under the statute of Mississippi the poll tax did not constitute
alien upon nontaxable property.

Senator HART. That was the point of the opinion, not whether it
was constitutional under the 15th amendment.
! Attorney General KATZ=NBAOH, I have no information Mr. Chair-
man, which would lead me to believe that this point-i am not in
possession of the facts-that a $2 poll tax did operate in a way which
would be a violation of the 15th amendment. Even under a law of
that kind, Mr. Chairman, suppose that the person collecting the poll
tax was quite willing to take it from whites and unwilling to take it
fiom Negroes. If it were administered-

The CHAMMAN. I know of no such instance as that.
Attorney General KAmNBACH. In Holmes County, Mr. Chairman,

the sheriff would only accept poll tax payments from registered voters,
although that is contrary, to ississippi law, and there were no Negroes
registered. So under those circumstances, you might say the poll tax
as administered-,

TheCHAMMAN.: But there are now.-
Attorney General KATZENBACH. There are 'now, Mr. Chairman.

And in the Dogan case, which we talked about a little bit yesterday,
th6 sheriff refused to accept poll taxes from Negroes.

My point is one could adduce facts in particular instances where
it might 'be in 'violation, where as administered, it might be admin-
istered in a way which would violate the 15th amendment.

The CHAImAN. But you have all that you need to cope with the
conditions you describe in Holmes and Panola Counties, have you
not f You have coped with them, have you not I ? - 1 .
I Attorney General KATzNIAcH.. We have made efforts to cope
with them, Mr. Chairman. But while, as the figures yesterday in.
dicated, in Panola County, considerable progress has been made, in
Tallahatchie County, we have the same broad decree by the same
judge that we had in Panola County. Yet in that county, 02 whites
applied since the date of the order; all were registered'; 65 Negroes
applied, 12 were registered, and the percentage of whites presently
registered in Tallahatchie is--

The CHAmzAN.: What did the poll tax have to do with that ?
Attorney General KATZENBACH.; I was answering your question as

to whether or not we had all the laws we needed to cope with the
situation there.

The CHAMAN. ,You-do.
Attorney General KATzENBAOH.c And I was disputing that by in-

diatin that even under a broad decree, Mr. Chairman, having got-
ten thebroad decree, we have still had a number 'of Negroes rejected
for what we believe tobe improper reasons. If

The CHAIRM N. If they were illegally rejected, all you would have
to do would be to file a citation for contempt, would it not?'Atthrney General KATZNAOH. That is what we, have done, Mr.
Chairman, and of course, that case is pending. But in the meantime,
people are not being permitted to register, and we shall go up through
another long process on contempt.
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0 Senator FOfo. As I understand it, Mr. AttorneyGeneral in yur
personal opmion you fel that theelimination of the poll rta by

statute could probably be predicated on the 14th amendment
,' ,A~torney Geeral K i'~z~zwaou ; '.1hink it would ha ,etoi; ,

but I am not in osseson of suffiilen't facts that it has in faet been
used in a discriminatory fashion to make the sort of record that I
thik that wquld require, Senator,.

Senator FoNro. Yes; but bebweenthe14th and 45th amendments, dp
,yu think'the, 14th; amendment is a strong amendment to rely, upon
if we, are to, eliminate the poll tax?.

Attorney General K, zmzAcH. -Yes; on the 14th amendment basis,
it would havetheadvantageof eliminating itelsewhere. I is, I think
WU undesirable law, That does not make it an unconstitutional law,
but thoCourtmay so findit. , t ,. ,t 1 , I

I know the President has told, me, thit ono of the difficulties il
Texas is that you forget to pay your poll taxi and this can be vey
rmbarassin 'to a -man in public office because he cannot have the
Piturfof himself voting f6r, himself iU he has forgotten tipay his
poll 'tax, The President has' told me this almost hap ped to lir
aI upleof times, and 'it once did happen to "Pappy" Daniels; -Ac.
tually, he was elected Governor, but he could not vote for: himself.

Senator ERvI. Maybe Pappy was too, busy passing the biscuits.
Personally, I would !y a public official whoiforgets to pay his poll

tax oughtii t to bea pube offiial.,
Senator Foxo. I ean understand how a person can forget to pay hispoll tax., ; " " , . . , , , -, , ., , , -, .
You wou. ld agree that uider the 15th amendment, if a poll tax were

used to discriminate ,against a, person, becAus of race or color, you
would buildia case on the 15thamendment.
:Attorney O'enerid KAZ1tNBMJ±. Yets.
Senator FoNo. But under, section 5. you .do impinge upon 'the poll

tax. Youdo say that if a persn.owes some on ey for several years
backhe will only be required to 'ay' for. ,The, present, current year?

Attrey general KA =IEWAC.'es . " ., i
Senator, Fomo. You areilying upon the 15th amendment, although

you say te 14th amendmhentis a more reliable amendment. Why d0
we not. p the, 14th wnendmenalso s in here, even though it may be
redundanit?

Attorney General KATZnmBACn. I do pot think In this instance the
14th gmendnient. would be applicable, ThMre we are, putting it on the
15th ,amendment- on the theory that this person havin been dis-
0niinhted against ,in violation of 'the 14d1 ;amendment by the use
of tests and devices had no incentive to pay his poll tax, anud perhaps
was even, in some instances--we have someevidence-unable to pay
his poll tax if he were not registered:., So we believe that since there
were violations of the l-th amendment that! kept him .from: being
*egistered, there was no incentive: to pay the,: poll tax; perhaps he
could not even pay the poll tax. It is then: justified to forgive back
poll taxes and require him only to pay the present year.

It is not the 14th amendment grounds which!We urge herm The
14th amendment grounds really would just depend upon the fact that
all poll taxes restrict the franchie in ways that,'denv, due process d
the law or equal protection, of the laws as a! prior condiltion to pai tici-



option in the processes of government', aid thereforei yO"ic4n t int
sist upqn their collection as a 'precoridit 0olto the right to W -- That is
he issue which is before the Supreme Couifnow.
S "_senator FoNo0. I think in reply 'to. Senator Javits' question as to

whdthetr we should include the elimination of poll tax in this bill, yoQ
stated that we may jeopardize the bill. Is that correct

Attohley GeneriM KATZ=NBACI. Well, it Wil! jeopardize'that section
of the bill, Senator. The difficulty that I seer, anc perhaps it ca tbe
1Undled differently, but the difficulty that' I see is if you say' no pay-
'mtunt 6f tbie poll tax is reqired,'then that sectidtidf the bill were fobe
declared constitutionala; you wouldleave in "fb'rce all of thefpresent
poll tAx provisions. -People who ha"e been registered undet the Fed-
bral examiners or registered by State registrars im accordance withthis,
law that had not paid their poll tax 19 months ago, or whenever it
might bemight be frustrated-nce again in their desire tovote.So if -the committee should make the effortto do that on' 5th amend-
neiitgri mbds, it would have to takb countt of-And the other Prob-

lem which I think is the more important problem, much' as: I dislike e
the ppl! tax, I think it is much more imjio-rtnt to get " pe voting' -It
_oul_'be terrible' to have thiu hands '6 'pople'registerd, tiipating

that for the first time in' their lives they could'cas a vote v the i'to finl
that the prdision oi, poll taxes'waS declared uncostitutional and, 6iic
again they could not vote. That would be a tragic circumstance Which
I think should beavoided.

I would be hopefiil that the Suipreoine Court may well throw'ott
fltlp6ll taxes next' year and if 'it 'does, so much the better.
SenatoriPFoG' Thank y ou . o 1. u. ,

Senator Eitm. While you and the Senator from Hawaii are trying
to un'sc6rew the in scrutabI ai i going t&-ask'-questiouis aboutHMwaxi
"id northCardlina,- bu -I0do ifot w-ntto ii irupt u-.! Before you
o. ' wait to do that

ertator-F oN. ,Under section 8(a),'the iFederal'yoting examiners
:can be apointedonly, if,! 6l Noveiber 1 1964, in e State or politial
subdivision,' less than 50 percent of the persons of voting -ge were
regieredl or voted ik the presidential election. -Why dor you pick the'
daiz ove er'1, , 1964, and do ndt'say from then on? Is this a one-
shot deal?'

#Atrneyq Geieral KATZENBAC.' This was section'S(a) f
Senatr -Fo6NG. Yes.' You pick the date of November 1, 1964.
Attorney General: KATn c nAdi. We picked the date of November I,

1964.
Senator FONG.' I am not quarreling with the date. I am just saying

that yoU'Pik * date and then do. not,'oome' forward with it. It seems
us t hoi you are shooting f~r a one-sh6t deal and then quitting.
Wly do you not add the words "and thereafter."
, Attorney Geer-al KATZENBACH. Well, th6' words "and thereafter"
could be: inserted. But the reason fwhy this put date was takeji was
because it makes it, possible for Congress to make the judgment that
, upon examination 'of the record, the reason at least oi this date, Why
there were so few registered or voting Yn oievnber 1, 1964, was the
presence of and the existence of these tests, was the probability that
,pdopldhad been" preveiited 'from iegisterilg and voting on account
of:rtiil disdrimination. , Wdtook':that datk b because the greatest nu-in



bero, e entage of voters in recent years, at least, voted on tha
da. o that was not the general reason for their not voting.

Second, the national average was about 11 points higher than the
50 percent figure taken here. Therefore, it seemed to us that there was
a reasonable connection established between discrimination, a viola-
tion of the 15th amendment, and that date.

Senator FoNG. Would it do much violence to the bill to add the
words "and thereafter" ?

Attorney General KATZENBACH. Well, I think it would permit a
certain amount of manipulation of figures by States, possibly, in order
to get out from under the provisions.

S enator FoNU. Now, according to section 3 (a), you refer to persons
of voting age residing therein, 50 percent of persons of voting age re-
siding there.

Attorney General KATzNBACH. Yes.
Senator Fowo. In a State like my State, Hawaii, and I presume

there are quite a few States in the south who have the very large mili-
ta. popu aion- .

A attorney GeneraiKATZENMACH. Yes.
Senator FoNG. Many of them do not care to vote in the State be-

cause they have their own domicile elsewhere. They have their de-
pendents-in my State, for example, out of a population of 700,000,
we have approximately 70,000 of that 700,000 military personnel and
another 70,000 military dependents, 140,000 military personnel and
dependents. Over and above that, we have a very big alien population
of about 46,251. When you add the military personnel together with
the alien population, wehave a total of 174,000 people in a population.
of 700,000. -

I was wondering, in presenting figures liko that, whether something
should'be' done apprize the'public that in States like Hawaii, Stateswhere there is a strong" big military anfdalien population, the small
figure of the number oi people Whb are voting, registered of votig
age cannot be told I Can you see any way in which that story can b
told, nottoreflectthe-

•Attorney General KATZENBAcHu. That may account for the reason
which I think Senator Ervin may have been coming to, as to the voting
figures in Hawaii, why the Wee low. But we checked the figures
which I have already introd ced here before the committee, Senator,
and if you excluded all of the military personnel and their dependents,
you would find that with respectto the Siates covered except Alaska,
the percentages would not affect coverage. .:

• Senator FONG. Thank you,- Mr. Attorney General.
Senator ERvix (presiding). Incidentally, the nonvoting age popula-

tion of Hawaii is 395,370. In the last election, only 52.5 percent Of
them voted.

,Attorney General KATZENBACH. Yes.. .

., Senator Envwi. But the law, does not apply to them. :In' North
Carolina, we voted 51.8 percent of all our voting population.

In other words, Hawaii, with a fine candidate lite my good friend,
.tie Senator from Hawaii, running--.

Senator FoNG. Thank you.
Senator ERvtw (continuing), They only beat North Caroina bi

seven-tenths of a pint I would like tdknow why these other people
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in Hawaii, where they have no poll tax and no literacy test, did not
,oome out and vote.

Senator FONo. Will the Senator yield I
Senator Envnq. Yes.
Senator FoNG. As I have stated, we have a very big military popu-

lation and a very bin alien population. m AndSenator ERvi. nd we have a very big ry po

two of the North Carolina counties that are denied the constitutional
powers that all others have, Cumberland County and Craven County,
if you eliminate the military population there-Fort Bragg is in
Cumberland and Cherry Point is in Craven County-these two coun-
ties would, have more tln,, 50 percent of their population voting.
Also Pitt County, where there is a college of about fiveor six thousand,
the same tradition applies. Yet we have a bill under which North
Carolina suffers a penalty, Whereas Hawaii, with a somewhat com-
parable situation, suffers no penalty, although it has only seven-tenths
of 1 percent more voting. As we say in Vorth Carolina, that is a
cockeyed formula.

Senator FoNo. I want to say that 89 percent, of our eligible voters
went to the polls in the election, and we havelconsistently hit 90 and
91 percent. , Thereason why we have such a low percentage of voters
of the adult population is because of the tremendous number of mili-
tary personnel there and the number of aliens.,

Attorney General KATZEBA(CH. Yes; and if we eliminated the mili-
tary personnel in at least the other States covered here, as I have said,
actually, their percentage would not affect coverage. Apparently, at
least half of the military people were voting in these States.,

Senator ERviw. We have in North Carolina the biggest Army post
in the world. We have in North Carolina the biggest Marine post in
the world; we have two Marine posts,- ,

Attorney General KATZE1NACH. Yes; I am familiar with them and
they are great establishments.

Senator ScoTr. Mr. Chairman?
Senator ERVIN. The Senator from Pennsylvania.
Senator ScOTT. I come from a Commonwealth, Mr. Chairman, that

does not have large military establishments because the States of
North Carolina, Hawaii, and other States do.

Senator FoNG. We are strategically located.
• Senator Ean. We can say, that North Carolina and Hawai are

worth defending.
Senator FoNtG. Yes.
Senator Sco-r. The Senator from North Carolina is belying the

often quoted statement of humility pertaining to his State. As I
recall it, he was accustomed to say that North Carolina is the valley
of humility between two oilossal mountains of conceit.

Mr. Attorney General, Y would like to clarify a point in connection
with section 5(d), about which Senator Hruka was: inquipng this
morning. If a person who had been listed failed to vote in three
consecutive elections, and was thereby removed from the list, would he
then be permitted to reregister at a later date just as any other, voter
whose registration had lapsed w6uld be permitted so to reregister?

Attorney General KATZENBAOH. Yes, Senator.
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SSenator Scv;rr, Mr. Attorney, General, under section 6(a), chal
lenge to the listing of an individual by a Federal examiner is: limited
to 10 days and can be made only upon two affidavits based' upon per-
sonal knowledge. Would this limitation not make. it virtually, im-
possible, to detect and challenge someone registering under fraudulent
pretenses, and if so, would it not be preferable to insert a proviso her
o the effect that where such challenge is based upon fraud or misrepre-

sentastion, it ma, b made at any time-that is, in the context of any,
reasonable -tiniek such 'time to be: fixed in the statute t be
i<Attorney General KATzIBAoiP .I. would, think' thatwould be per-

fectly reasonablei'Senatorn What has me :concerned in some of these
areas is the: extent to. which that kind of a threat can be used toi
discourage people from attempting to register.

I I,4ffer. as an 'example the helpful law .of qne State which, made
criminal any, false, statements to. any Federal, official. They made
that quite severely punishable,

Now, I think.i-A your State, Senator,.were.to, enact.such a law, while
you might think it was the business of the FederalGovernment to.
protect from false statement, Federal' officials, you would. not'have any
great fearabout'it. I think that that law was-enacted for- the reason
of -attempting to discourage Negroes from making complaints to -the-
Federal -Bireau of Investigation when they. were inquiring, Ior to
state facts to Department of Justice attorneys if it is already criminal
t ''make a: false statement to a Federal official under Federal law. I
say this, with relationship to what v.jd are savings because the word,
"fraud,," for example, as you know, is a somewhat expansible concept.

I get a little bit concerned about doing'things here which could be
used against that. : For ezamplei Louiisiana, indicated in Unitedstate a gainae, they purgedthousinds JA- egroes: rom the( regis-
tration rolls in Louisiana, allegedly,;' illegal registration; -ow; we'
objected to 'that and; the court 'found',tk a6 they, had really done. it for
racial reasons. Although in terms of the.wordsi-Ued ,you would be
hard put to say that States should not bepuqo ing pple who had been
illegally registered, again, if that had been do ie in Pennsylvania; you
*ould say why: not do, that. ' .

But these laws have so often, been abused that I get somewhat con-
cerned. You see they can be removed anyhow if they have'otherwise
lost their eligibility to vote under the puievious page, under Section'
5(d), 'and I- think fale statements made to'an examiner--that is,
if you have the fraudulent situation, he 6orhvs in and. says he has been'
a resident and has not been a resident, I have no question about the
fact that those statements. are punishblds Uner Federal law, under
section 1901 , in any event. So I think we are protected ( against the,
fellW who frauduefitl y comes in and says this. If that i. discoV rted
there is no 10-day limitation on,tht What'happens is that he is
punished by:a, crimiaj prpecution'Whioli we cai*"kiring.,

In additionr' I thinlk'h iAkme would betaken off'uder section 5(b).
Senator SCoT:. I was thinking here in terms of the' fact that this

$vould bea Federal law. It would not be a State law desigped to evade
irgisteriigpeople'wh6. wiit to bq registere& -,"We knov that in manyStates, voting ig a&c6ri.iianied; '. is tratioAi :  and' voting i~e acomn,, . .P

panied by fraud or migkepresentation 'Which is not 1didV~eted"within
10 days. I give you the instance in Pennsylvania which your Depart-
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iient is presently in-estigating, ani alleged fraud inthe last primary.
Even :up to this point, you, have not given us a report bi whether or,
iot fraud occurred in that primary in' voting. - - V

Attorney General KATZNBAOH. P erhaps that illustrates how diffl*:
cult it is to'determine it, Senator. -

Senator Scow. It does indicate how difficult it is to- detemine it.
It also indicates that you may: have found that yotu, could act under
present law to proceed against those who may be guilty, of fraud i'
an election matter'.

Attorney General KATZE-ACH. We dQ have statutes that cover that
in"a Federal'eledtiono. 'Most elections are Federal as swell as State
elections..- Senator Scowr. If a challenge is based on fraud or' migrepresenta-
tion, do you have any present remedy, did I understand you to say you;
have a present remedy which will take care of that under Federal law?

Attorney General KATZpNBACH. With respect to voting, If a vote ii
a Federal, election,'yes, Senator, they may. .
. Senator SCO' q. Under gecti6n 8 (a) the date of determination of the

application of'the formula le fixed at November 1,1964. Doesthis not
fail 'to provide for a State or county which subsequently falls below
the 50perce ft figure V I have-in mind what Senator Fong was getting
at.r

Attorney General KATZtNBAcH. Yes, it does, Senator.' The rea-
son I think Congress can make a judgment on the facts presented
and the record presented is that this is a reasonable date and there is
a presumption created, if I can use that shorthand pgesumption as
to this date 'after Congtess has looked, at this election.' I think when
you include !the Word '"and thereafter;", you, are weakening' the con-
stitutional,, asis, 'because you are saying that Congress has a crystal
bill'whichl Wouldll, themithat'the 'easons of' future elections: would
be the sgme. ,I think there is an advantage to preserving, that date
4nd, to making a; finding based' on that 'datW were wb have facts.

Senator. Sowri.- I do not agree 'with you 6n th'a, but I am glad t6
haVe your answer. "

Why' do sectionS 9(e) and ' ,protect' only those -voters who have
been ,registered by"Federal exailners in States or political 'sulbdivi-
sions where a section 8(a) finding has been maddf Should' not all
registered voters he-p-iotected ?', 1 not the State or local authorities
inay register Negroes, but ,then interfere with others with impunity.
The protection runs only. to the registration, of those, who, were
registered by Federal examiners.
I Attorney'GnefieraIATZBNBAOH. Yes, that is correct as it 'is written.
Your observation is correct that it only 'does protect those who are
registered by ,Fleral examiners.,- It does ,not protect those who
might be registered by State registrars..

Senator ScoTr. Undei the' 1lbth,,amendrnent , should , you- not. extend
that rotection to all persons registered,

,At ey General KATZHNBACH. Yes, aid,]": think perhaps, (e)
should include those registered purgtuant to this law, rather than
simply registered by Federal examiners., I would' think thite would
be an improvement. *.'

Senator Scorr. I ,would suggest that you, do: consider putting ,thit
in as an improvement. You want your protection to be equal, it seems
to me.
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Attorney Goneml KATZENAOJi. Yes, I think it should be Senator,
and I do not think-my recollection on the drafting of this is, I. do
not have a recollection but that difficulty which you have raised was
diseusssed. I think it is something the committee should consider.

Senator ERV'IN. I hestitate to interject myself at this point, but Mr.
Attorney General, I think you made a broad statement. The Senator
from Pennsylvania asked you if you could not protect all people under
the 15th amendment,. The 15th amendment only protects people from
being denied the right, or abridged in their right to vote because of
race or color. That is the only protection.

Attorney General KATZENBACH. Everybody has a race or color, I
suppose, so that in that sense, you protect them all.

Senator ERVIN. You can only have your right to vote denied or
abridged on that basis no other;

Attorney GeneMral ATZENBACH. On this, I most respectfully, Sen-
ator, would say thftt in this provision, you are dealing with a law based
entirely on the 15th amendment. We are here dealing with how that
law can be made effective. I believe it would be permissible to say
here that persons registered pursuant to this act have to be voted.

Now, if you would assume with me that the act is found consti.
tutional, I would think there would be no constitutional difficulty with
that provision.

Senator DiRxS].8. Mr. Attorney General, I do not think that is the
import of Senator Ervin's question. He means if you go beyond racm
or color, Such as creed or national or gin and so forth, you could not
make it apply; you are limited under the 15th amendment.

Attorney General KATZENBACH. When I said pursuant to this act,
I am talking about people registered pursuant to an act based on the
15th amendment, based on race or color. If that formula should be
upheld, I see no difficulty with the amendment of section (e) here to
effectuate provisions of the act.,

Senator ScoTr. Well, one of the reasons given for fear of the act
by some people has been that you might have a Negro registry board
or predominantly Negro registry board. I have in mind the fact that
this, though I hesitate to use the disreputable or discriminatory phrase,
is applied to white trash and you might have the reverse situation. I
see no reason why it should not be taken in both ways.

In other words, you are not going'to assume thatif this law passes,
all 'registration boards are going to be whitp, for example, and you do
have a reverse discrimination.

Attorney General KATZENBACH. It is possible, Senator.
Senator ScOrT. It is not only possible, but/ I think it is conceivable.

That is why I make the point.
. I, do not know whether you have done this, but i would comment
that it would be helpful to me and I think some of the other sponsors
of S. 1517 if you could, for us, either publicly or for our confidential
assistants, furnish us some commentary on this S4 1517 statingwhy you
cannot accept those provisions which are there. It may be that for
reasons of your own, you might not want to do that. .'But I suggest
it would be helpful to us.

Attorney General KATZNBACH. I have no "bjection to goin
through 1517. I shall do it now, Senator, or submit it in writing f
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you wish, tell you what our views are on various sections of that act
hat differ from this act.
Senator ScoTT. It might be better if you submitted it in writing.

I have in mind someone else may want to ask some questions today,
and I have one or two more. You may submit it to. me or to the
chairman, if you wish.

Attorney generall KATZENBACH. I shall submit it to the Chairman.
(Subsequently, the following material was received by the corm-

mitteo:) • On OF THE ATToRNEY GENERAL,

Washington, D.O., April 2, 1965.
Re commentary on S. 1517.
Hon. JAMES 0. EASTLAND,
Chairman, Oommittee on the Judioiary,
U.S. Senate, Waahinfgton, D.C.'

DEAR SENATOU EASTLAND: At the recent hearings on S. 1564, the proposed
Voting Rights Act of 1965, I was asked to submit a written commentary on S.
1G17, a voting bill submitted by, Senator Douglas for himself and nine other
Senators. My principal comments are as follows:

1. The definition of the term "test" used in section 3(c) of S; 1517 is some-
what less comprehensive, and therefore not as satisfactory as the definition of
"test or advice" appearing in section 3(b) of S. 1564.

2. The triggering system contained in section 101(b) of S. 1517 seems inap-
propriate on two grounds. First, it depends in part upon racial registration
statistics, which, as I explained to the committee, are difficult to 'obtain and not
always reliable. Second, section 101(b) contains a flat finding that wherever
either of two statistical facts are found to exist "such test has been and is being
utilized as an Instrument of discrimination. * * *" It seems doubtful that
Congress ought to make such an unqualified finding although an inference can
surely be drawn that this is true in the generality of cases. Under' 8. 1564 such
an inference is drawn by section 3(a) but provision is made in section 3(c)
for an affected State or separate county to demonstrate in court that in its case
the inference is unwarranted.

Section 104 of S. 1517, on the other hand, does not appear to provide a rapid
or effective escape mechanism.: It deals only with areas in which discrimination
"has terminated," and makes no provision for the case, If any# of an area in
which there has, in fact, been no discrimination. Nor is any means provided for
an affected area to initiate any proceeding to avoid the impact of section 103,
but rather the matter is left entirely in the President's discretion. Section 201 (f)
of S. 1517 seems open to a similar objection.

3. Section 201(a) of S. 1517 would require the President to appoint a registrar
in any voting district where less than 25 percent of nonwhite persons of voting
age were. registered to vote in the 1964 presidential election. Again, racial regis-
tration figures are not everywhere available or always accurate.' Moreover, the
25 percent might well reach a substantial number of areas of the'untry where
there would. be no good reason to appoint registrars, but nonetheless the President
would be compelled-even absent any complaints-to do so on the basis of statis-
tics alone.

4. Sections 202 and 203(a) of S. 1517 provide that registrars appointed in any
voting district shall register persons who meet State qualifications relating to
age, residence, citizenship, mental competency, and absence of conviction of a
felony, and that no other 0tate qualification shall be required of applicants by
any Federal registrar. These provisions would take effect in any area in which
an examiner has been appointed, in some instances without any sufficient nexus
with voting discrimination, and without an adequate escape mechanism.

5. I, also, have constitutional misgivings about section 203 (b), which, in effect,
freezes in State qualifications relating to citizenship, age, residence, mental
competency, or absence of conviction of a felony which existed on BtY 17, 1954,
Irrespective of later modifications of State law. The. assumption of this provi-
sion seems to be that any change in these requirements subsequent to the deci-
sion in Brown v. Board of Eduoatian (347 US. 483), was made for the purpose
of effecting voting discrimination. But it is difficult to see, for example, how
that might be generally true of a State law raising or lowering the age require-



mont. I believe that section 8 of S. 1564 deals, more appropriately with thia
kind of problem.
t. The abolition of poll taxes by section SPl also raises a' constitutional ques-.

tion. As I pointed out during the hearings, a substantial question exists as
to 'whether there is enough evidence of general abuse Of the poll-tax requirement
to Justify lW, outright abolition by congressional mandate although, as S. 1564
provides, elimination of the cumulative feature of some pol!-tax requirements
w=do1 be desirable and valid. Moreover, S.- 1517 makes no prvlsion for col.
lct6ii of the tax by Federal registrars' and Would* thus seem to imperil the
registrar systeni'if section 302 should be Invalidated.

Sincerely,
NzaIHor.As DEB. KATZENBACH,

Attorney Genera&.
Senator Scorr. For the benefit of others and the committee.
Attorney General TLATZENBACH. Surely-,
Senator Scorr. Mr. Attorney General, y6i have testfiqd in answer

to Senator Javits' questions yesterday and this morning that you
would find constitutional a further provision, -that you would believe
to be constitutfnal a further provismn triggerin4 Federal la# exalhi-
ners based up,n a.percentage of, Negro citi ens'Wh0 ii*4t, 'reg.ister.ed
to voteouly lf,.'one, either theFederal 0overnmn.we I given the
burden of proving the accuracy of thefigures, or two4,th6'figures were
those sup iedbythe'State in questions itself, or'three, thefi gres were
supplied by the Bureau of the Censuspuruant to, saY, title 8 of the
1964 act .. What I do not, understand isw hy you teeI the-burden',of
proof must beon the Federal Government? In the balance of cases,
there is'such aroviion. h n p the.. ure..

The Civil Ri ht Commission 6's now published the figures by
county and race or most of the States involved, that are affected, pur
guant to the obligation imposed by the 1957 and 1960 acts, for nl6king
investigations as to the denial of the. right to v6te on account 0f'rac6
or oor" The Commission, has. in its 'r'elport, recommended legisla,
tion based onthose statistics much like the registration we now have
before us. ' " ' ' " . .'At the same time, we do not now have 'more adequateiforniation
about voting patterns, because the States and counties do ijt, inmost
cases, make such 'information: available. I cannot see why, under the
15th amendment, the United States coUld not invoke this act based
Upon the Conissioxi's figures, :and ,thn6ii nit the, StateS- to come
before thecou-ts and disprove, if they wish, th C,m iss(,n's figures
if they,' wish and if they can. It, is, the States themselves who: are re
sponsible for the fact that better figa resiare not avaihlble,':atnd ,ITs
no reason of policy or constitutional law, why there should n6t'be Jut
to the I.roofasto the true state of te facts wiei the:t.S, Commissin
on ,Civil Rights has made a prima facie case of discrimination on the
only statistics which are available. .

I have replbwed some gr6und there, but Ir'woud like' t ,get that
into the legislation. .

Attorney General KATZENBACU. Surely. I think under those cir-
cumstances, there would have to be at least grounds to question the
figures> If the States simply d&not have tlose flgi&re,'I9do not thiik
you .canl compel: them to produce those figures. I'er " aP"'if it falls
within your language, I would not object, to their'bingib1oe, to dis:i
prove the figures, -,  

' ' . ' .:
What, stiPpds& they would dois to'sho* the basis- 6fthe fi~tres is

not adequate, which r beieve they would be able tosdo, except n those

VOTING, RIOHTAS
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instances where. they hat1 prdkced them and to. thow that it is .not
founded'on any very solid basis;. i , %

.As far .as your rojtions from other figures from small samples
of that kind of thing normnally,we have not been A4le tp persuade Acourt It is§,dequatpoof ef the integrity of tl.igu re ,.

Seniator S Oi'rPr, personally thim there ira great de l what yog
have said, actually. I think we wanted this in the figure and that is
whywe sostatdit. 

,Going further, if you feel the ultimate burden of proof has toi bq
placed on the Federal- Governmoit, would it stqt be possible :t4 ease
this burden through a provision requiri g that the Governmeit need
only show that:its figures are, substantially, correct? B3 , that i man
with regard itb the burdn, of proof, would, it not be possible to "qWre
a party, challenging the Government statistics, toshow more than just
isolated instances of error, but a pattern.oferror once theQovernment
had shown the method, in. ,which it§ figures were gathered, and estab-
,lished the probability that they were substantially correct V So 0n
as they were substantially correct, would thisnuotlogically ,o enough
for the purpose ,for which they are- being used? 'That s,notto prove
an exact statistical fact, but to.'raise-arebuttable presumptiqop ,f dir
crimination-im violation of the 15th amendment?

Attorney General KA ZENBAno, Yes, I think it would, Senator.:;Senator Scor..Ohe final question, and before I ask it, let me say
that I want to join in congratulating .you on the very crleapresenta,
tion you have madie I am certainly going to support theibill", I know
that you are aware that some of us, have argued for this !ong-stride
approach in the 1960 and 1964 acts in one,form or another,. ;, :, -

In regard tbthe provision'to have examiners who.may be, cllqd in
-from 'States other than the State in which the testmay, wp&s take
and the registration occurs, would it not be prefer6nile--4 :th i you
have. commented once ,on this-would it -not be, 'Pzeferable to have
examiners who are resident in the State wherover0 ftasiie, and I hafe
now :in mind the, declaration itself ,the Declaration of Independence.
As I recall it, thi phrase goes like this: "He"-George IIL-'Ias sent
hither swarms of officers to harass our people.,,

Now, front a libertarian- standpoint, do we really iwaut.. t;o send
swarms of officeholders amongst .these people if we can, fid suitablepeople who can feasibly conduct, these examinations and. who are rsi-
dents-of the State wherein-the examination is conducted,

Attorney General KATZ= laCi. No, we certainly do not., We, cer
tainly would .perfer that hopefully, lin all instances. ind, certainly -i
many, it were feasible to use residents on the States introlved,frr he
reasons you indicateand for other reasons as well.

Senator Scmv.- Thank you, Mr. Katzenbach.
That is all the questions I have.,
Senator ERvni. :Whille you are calling attention to the Declaratioa

of Independence,, I would like to call your attention to the, fact thatthe" Delaration of Independence also, says that one of the .reas the
colonists -were justified in severing, their bonds with thelrvountry was'
"for transporting uq beyond Seas'to be tried for pretenaded offenses"!

I subrait there is very little difference betWeen that and transpot-
Ing, people to the, District ofOolumbia..Attorney General XgAT dmiC. Senator, we are not transporting
anybody to the District of Columbia.
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Senator ERVIN ; NO, in the case of King George, he was more con-
siderate. He furnished the transportation. Here you are requiring
the people who are adjudged guilty by an act of Congress to furnish
the transportation. , Certainly you are little better--

Attorney General KATZm lcH. I agree with you so emphatically
about local jury trials. That is what they were talking about in the
Declaration of independence '

Senator Dnmsun. You only have to cross the Potomac from some
places.Attorney General KAI z CAH. That and taxation with represents.
tio n. We are not doing any of those things in this bill, Senator.

Senator ERviN. They have two different complaints.; One was for
depriving us in many cases of the benefit of trial by jury here in Amer-
ica. The next one was transporting us beyond the seas to be tried.

Attorney General KATZENmmCH. Yes.
Senator ScoTr. If I can be a little archaic, Mr. Chairman you have

a defense to that if you feel, that is liable to happen, ana you can
present the ancient plea of "Essoin de ultra mare.",

Senate 'ERviN. The bill isbad enough, I am confused enough, but
with that French, it is even more confusing., [Laughter.]

Senator JAVITS. May I ask one more question, Mr. Chairman U It
is on just one point. I was interested in your attitude on the poll
tax as it related to the facts that you claimed that the poll tax was
not-being used as an instrument to violate the'15th amendment.

I am told by my staff, and you will correct me if I am wrong, that
while I was speaking on the floor earlier in the afternoon, you made
the same statement, and then rather shortly thereafter raised two cases
of the Department itself, in which the Department used as the grava-
men of its suitthe poll tax in a 15th amendment case. Could you en-
lighten us?

Attorney General KAT=NACH., Yes. :,I raised two instances where
the sheriff has refused to receive a"poll.tax on' the ground, one, simply
because it came from a Negro, and the oth5r one the. person was not
registered, although he did that in violation of law, and the'difficulty,
I suppose, Senator, was that those are the only two cases we have
involving. poll taxes as a means of discrimination against Negroes.S Senator JAvrs. In view of the fact that such cases do occur, what
would you think of the possibility of adding the poll tax as an addi-
tional item in'seetion 8(a) to be a part o fthe concept of any test or
device or any poll tax so that if it is 'used you could utilize that in
respect of the administration of this act, if you find widespread use of
a poll tax ?' The difficulty, as I see it, Mr. Attorney General, and tho
reason I asked the question is not that I challenge any of your con-
clusions, except that history of the frustration of votig rights has
been sort of a series of ramparts, and now the test and device, that
is, the literacy test, is the fashion current. You knock that one down,
and you get another because as I recall it, when we passed the 1957,
'1960 acts, wdwere dealing m many cases with naked iftimidation,
et cetera, the literacy test devicelhad.ot quite come i tothe fashion-
ible "use that itdid for this very discreditable purposej2and I raisa
with you the question of the poll tax and the possi iity that if youl
do not cover it it will raise as yet, anothefmatter i.vhicW then -is pulled
oub, dusted' off and utilitedto bedevil the situation wheii this literacy
test business is hopeful. . i /
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Attorney General KATZmronrH. I would make two comments on
that: (1) ,Senator, if you put itin section', 3(a),as you-suggested,
you have, in effect;. stated that the poll tax has been used for this
purpose, and you have stated that on the record, which does not as
yet, demonstrate that and, therefore it seems to me youeo ardize
$)I of the findings under this bill. If it is going to be death with,
and the committee were to deal with it, I would think, if I may say so,
that would be the poorest way'of dealing with it.

Senator JAvrrs. I understand. ''I
Attorney General KATAENBACH.' There would be a better way of

trying to deal with the poll tax than that. I would say, secondly
that we have under- section' 8 frozen poll taxes to some extent where
they are, if you follow what I mean to say.

senatorr JAvrrs. I do; I understand what you say exactly.
Attorney General KATZEBDACA. So that new poll tax devices would

have to run the gamut of judicial review Iider section 8. So we
have done that much about them.

Beyond that, I have been thinking of, the problem. The only
kind of provision that I could' think of would be one that' would,
eliminate a poll tax in any State wherever we could establish 'to 'the
satisfaction of the Court that the poll tax Was being used in viola-
tion of the 15th amendment, and then, if we had the evidence br if
it began to be used for that purpose, then we would have at least
a means of not' only going into' court but conceivably suspending
the poll taxfor a period of time.

I have no thought through that., I do not know what the views of
the committee would 'be on that, but I would like to keep it,,out
of the automatic application in the absence of having some evidence
that the poll tax in that particular State was being used in violation
of the 15th amendment.

Senator JAvrrS. Fine.'
May I ask you to be seized then, then T shall cease, of this ques-

tion, also including the', fact that if you did something about the poll
tax, you would be reaching States, including Texas, at least parts
of States which are not reached here, and also the fact that .ec0.
nomically the pollitax mlay itself be such onerous economic burden to
extremely poor families notwithstanding what was said aboit the
fact it was only $2, it 'mny represent a day's work, as to be a barrier,
u real barrier, to voting. "' '

I would like you just tobe seized of that problem and if you can
make any suggestion to me or if it is appropriate to the commiltee,
I would appreciate it ver,, much.

Attorney General RXATZEMBACH. You know' in Texas there have
been many efforts to gel; rid of the poll tax in Texas, and efforts, I
ought to say, which have been suppo rted ky the President.

The difficulty has lbeeih there, an i think it is elsewhere, that the
funds from tie poll tax have done into! education, so that immediately
you have opposed to you all of the teachers and educators within the
'State, and it makes it'a very difficult problem toiget rid of it.

Senator JAVlTS. We1,'t have given you our concern about it.,' You
have made a suggestion. Let us work with that and see what can

Attorney General .K4 H,3A QH. Very well.



iSenator: Dumsm,~ N~y :1add thier* actually, vi 4er the broad
language of ,sectioiu 2; you. do not, eljuinate Texi rm (this I ill

Tklhe question, is,,whether under, soctitn , :which is almost a- rephra-in
Of the 15thanendment youllMddisorimiuation) dqnia ,or Anlabridg,;,
ment of.,the right to votead.-- , )

Attornt, f~leral KATUNFIAn1I. ,Y0$.
there are procedures or qUalifiostions ,Texas does not, esoe. ti
a question of whether you can establish IL,

Saor Jaimrr Atd it is a questiQn of, any, exiforoevaent machinery
Msto section 2. I do not think you, really. have any in section 2.Attorney" General;KAnrzim n. Crinnal" pro e,Iu~ o et

Senator. DumsEN. One other, observation, with, respect, to. -outlaw-

Attorney -Genera K r",BCw A. restraint, injiuuetive,,procedure.
.;Seimutor DiixsPN. __With respect 1o, outlikwing, the poll, tax .entirely

you may have areas of discrimination. wherkw th ,' poll. tax is used,
bt..now you are ,cnfrbnttvd withtle degreb.-of iproo f .that you can
l ave .if iyou are going~ to make- statewide, -and that 'is no easy task.

Attorney General 'kATZNBA'0ir. That is right, Senator.
Seniotor Jmvrs MW. Chairman, -may I Just clarifumy question!

'AHJ wanted ,you to examivewag a technique that, add not apply t
section 2 cases.,
'',Attorney General KATZZIOIAcm. No, that i!3 correct; itk does not, The

only remedy there- is in the criminal, .and flhere., is am. -injunctive

Senator JAviiTs. Aidj, of course, you have had no hestiamiy about
-applying any remedy' of the bill'to parts of State,~ ina answer 'to
Sehatoir Dirksen. -

-Attorney General KATZENBACH. NO.
Senator JAviws. Thank yo neymc, r himn
Senator EtvIn., Yestbray cale attention, to: the e~ase of Lags-

siter v. Aorthhzmntern CovAty Bo&;-d of E4lctioni. (360 ULS. 45), Wi .
Iiamd v. Ahssiq88ppi (170 UJS. 218), and their case of G#itn.and Beal1 v.
VAS (238 US. 347~) ,for" the purposes of showing that the decisions5
of the StpremeCourt, hold 'that. t State -may adopt .a literacy test
-which is applicable alike to persons 6f all races,. and~that when it
does. so that it, is tnerely exercising. a conskitutional~power which
is not subject to Federal supervision. I.,hand the )_eporter p~hototstatio
copies. of these three decisions t6, bei put'in,,the recordaut this point.
"',(The.cases referred to folleow.)-

LASSITER v,NORTHAMPTON COUNTYBOARD OP-EID.E(IONS
-API FROM THE SIJPPhME 0OoURT OP N41IIT1I 7AUOLtTQA

No. 584. Argued'tflay 1849. 1959.-Decided JUnet 59.
1,A State may,-c0'ristently with the Vlouft~euth and'seventeeutb mnmnsapyfliteracyv test to al voters Irrespective of ritee or color. atzts V. n i * . St 4 te,2 28 U..

847. Pp.t 58. i
1.: The Noi th Carolln'a requirement lhbee ivolved, which' is appilcaile f Sieibers of' illraces an& ie~iuires that the orospetie VO~er,'"b -able to read and write say section ofthe Constitution of North Carollnal the #Inlilanwguaip,,1 does t on. ts face violattethe Fifteenth AlnendM, Y& 8-4 ' ,

248,Ndq, tPil,1,Q2 S.D1. 2d 858, ,rP I C ,

Samuel S. Mitoll argued the cause for atppeilant.- With Mm on the]brief
*ere emaL. Taylior and JamesR. Wallcer,.r.,'.

I. keverlv Laieargued the Vaus And ifieti -a btl6 o iphe
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ita~t, Atorney enral file a " or, the 'of NrhrO C#rniia, as
ami;tu curtae, urging a rmanee,

MR. JusTicig DouaLAs delivered the opinion of the Court ,  .,
This controversy started, in a Federal l)strlctCourt. ,Apellant, a Negro

citizen of North Carolina, sued-. to have the literacy test for :voters p qjoe
by that State declared unconstitutional and void.. A, three-judge qourt wos cow,
vaned. That court, noted thos the-literacy test was part of aprovislon of :te
North Carolina Constitution that, also, Included a .s ndfather'clauoe, At sa4
that the grandfather clause plainly :would b uncosttuitiona under htno, V:
United States, 238 U.S. 347. It noted, however, that the-North Carolina statutO
wnich enforced the registration requirements contained in the State, Constituion,
bad been superseded by a 1957 Act and that the 1,957 Act does not contain the,
grandfather clause or any reference, to It. Butbelng uncertain as to the signify.*
eance of the 1957 Act and deeming it wise to have all administrative rpmedte#
under that Act exhausted before the federal ,court acted, it stayed, its action,,
retaining Jurisdiction for a reasonable time tOi enable appellant to ebaAst her,
administrative remedies and, obtain from the state courts an Interpretatou,of,
the statute in light of the State Co~stitution, .152 F,,.P. 9p ,,
''Thereupon the instant case was commenced, It was started aan administra-
tive proceeding. .Appellant applied for jregistration as a voter,, filer reglst'itn
was denied by the registrar, because. she refused to submit to a, literacy test a
Meuired by ,the North Carolina stat-te , She, appealed .to the County' Board,

of Elections,. On, the de ,wvo hearing, before that BoardH llant again refused
to take literacy test and she was again denied reglstraton for that reason., She
appealed, to, the Superior Court which sustained the Board against the claim
that the requirement of the literacy, test volaAed the Fogrteenth, Fifteenth, ,and,
Seventeenth Amendments of the Federal Constitution. ,Z'eervlng her- federal'
question, she appealed. to the North Carolipa Supreme Corot which aflrmed'the.
lower court. 248. N.C. 102 102 S.E, 2d 853. The case caine here by appeal, 2&.U.S.C,. § 1257(2), and ;we noted probable-1,urissliet~on 3581U.S. 9168...

,The literacy test Isa, part of § 4 of Art. VI of the North Carolina Constitution.T iat test Is, contained: In the first sentence of j 4. The. second sentence containa
a so-call*d grandfather clause., Thqentire § 4 reads as follows:

I. "Every person, presenting himself for.,registration: shall:be able to read.
and write any section of the Constitution In the, English language. But no
male person who was, ,on Januqry 1, 1867, or at any time prior thereto, en-
titled to vote under the laws of any state In the United States where he
then resided,, and noineal descendant. of ay person, shall be denied thi
right to register and vote at any election In, this State by reason of iis,:
failure to possess the educational qualifications herein prescribed :, Provided,
he shall have, -registered, in accordance with tho terms of t1is sectlp prior,
to December 1, 1908., Whe General Assembly hl provide ,or 'eregistra.,
tion of all persons, entitled to. vote without the edueatiopi! qxuj1.#0itons
herein prescribed, and shall, on, or before November ip1908, provide, for the,
making of a permanent record of such registration, and all persons so reg-
istered shall forever thereafter have the right to vote in all elections by the
people in this State, unless, disqualified under section A of thi article.'

Originally Art. VI contained in 15 the following provision: . ,
"That this amendment to the Constitution ispresented and addicted as one

indivisible, plan for the regulation of, thesuffrage, with the intent and pur
pose to so :connect the different parts, and to make them so dependent upon
each other, that th6 whole shall stand or fall together."

But the North Carolina Supreme Court in the inetanat case hel that a io4o
amendment to Article VI freed it of the indivisibility clause: That amendment
rephrased § I of Art. VI to read as f0!1ws:' . . ,

"Every person born nithe United 8tatee, and every person who has been
,,nuturalized, twenty-one years of age, and possessing the qualifications set

0u~ in this article. sall beentitled'to de. . ' set..
That court said that "one of those qualification " was the Utetady test con-

tained la § 4 of Art. VI; and that the 1945 amendment "had the effect of ntor-

;z This Act, paused int-1957, provides in 1088 o follows:
,"Every person ptresenting himself for reahtratfon: shall be able to read- and write aiy

section 6f the Oonstitution ofNorth (arolina in' the Dngsh, la1A.ge. _It sballebe ,teduty of. eat:n eetrar, to administer, te proviomne ofthis i etofd -, .. .- I , ,; - .
Section 2:88-28.1, 108-28.2, and 163-28.8 provide the administratidb rsedteariurued

In thfil ca&,.
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porting and adopting anew, the provisions as to the qualifications required of
a voter as" set out in Article VI, freed of the indivisibility clause of the 1902
amendment. And the way was made clear for the General AsAfmbly to acL"
248 N.C., at 112, 102 S.M. 2d 860, 861.

In 1957 the Legislature rewrote General Statutes 1163-28 as'we have noted.
Prior to that 1957 amendment # 163-28 perpetuated the grandfather clause con.
tained in | 4 of Art. VI of the Constitution and I 163-1,established a procedure
for registration to effectuate it. But the 1957 amendment contained a provision
that "Al laws and clauses of laws in conflict with this Act are hereby repealed." a

The Federal three-Judge court ruled that this' 1957 amendment eliminated the
grandfather'clause from the statute.' 152 F. Supp., at 296.

The Attorney General of North Carolina, in an amious brief, agrees that the
grandfather clause contained in Art. VI is in conflict with the Fifteenth Amend-
ment. Appellee maintains that the North Carolina Supreme -Court.ruled that
the invalidity of that part of Art VI does not impair the remainder of Art. VI
since the 1945 amendment to Art. VI freed it of its indivisibility 'clause. Under
that view Art. VI would impose the same literacy test as that imposed by the
1957 statute and neither would be linked with the grandfather clause which,
though present In print, Is s*parable from the rest and void, We so read the
opinion of the North Car )lna Supreme Court. : I . .

,Appellant argues that: that is not the end of the'ptoblem presented by the
grandfather clause."There is a provision in the General: Statutes for permanent
registration in some counties, Appellant points out that although thee ut-off
date in the grandfather clause was December 1, 1908, those who registered before
then might still be Voting.> If they were allowed to vote without taking a
literacy test and if appellant were denied the right to vote unless she passed it,
members' of the white race would receive preferential privileges -of the ballot
contrary to the command of the Fifteenth Amendment. 'That Would be analogous
to the. problem posed in the classic case of Yclo Wo v.1 Hopkins, 118 U.S. 856,
where in ordinance unimpeachable on its face Was applied in such a'way as to
Violate the guarantee of equal protection contained in'the Fourteenth Amend-,
ment. But this issue of discrimination in the actual operation of the ballot laws
of North Carolina has not been framed in the lsnues presented for the state court
litigation. Cf. Williams v., Mississippi, 170 U.S. 213, 225. So we do not reach it.
But we mention it in passing so that it may be clear that nothing we say or do
here will prejudice appellant in 'tendering that issue in the federal proceedings
which await the termination of this state court litigatidl,. ...

We come then to the question whether a State may consistently With the
Fourteenth and Seventeenth Amendments apply a literacy test to all voters
Irrespective of race or color. The Court in Guinn v. United States, supra, at 364,
disposed of the question in a few words, "No time need be spent on the question
of the validity of the literacy test considered alone since as we have seen its
establishment was but the exercise by the State of a lawful power vested in It not
subject to our supervision, and Indeed, its validity is admitted,"

The States have long been held to have broad powers to 'determine the con-
ditions under which the rightof suffragd may be exercised, Pope v. Williams,

'*Note 1i SU r .
',Section 168-82 provided ' '-" ' .
"Every person claiming the benefit of; section fouf'ot rtlcle six 6f the Constitution of

North Carolina' ap ratified at the general election on the second day of August, one thou-
sand nine hundred, and who hall be entitled to register upon the permanent record for
registration provided for under said section four, shall prior to December flrst. onethou-
sand nine hundred and eight, apply for registration to the officer chargedwith the regis-
tration of voters as prescribei by law in each regular election to be held in the State for
members of the General Assembly, and such persons shall take and subscribe before such
officer dn'oath in the following for vis. : I

"I ama citizen of the United Siates and of the State of North Carolina : I am .. years
of age. I was, on the first day of January, A.D. one thousand eight hundred and sixty-
seven, or prior to said date, entitled to vote under the constitution and laws of the state
of ---- - - In which I then tesided (or, I am a lineal descendant of ---------
who iwas. on, January one, one thousand eight, hundred an e's l xty-seven, or prior to that
date, entitled to vote under the constitution an(d laws of 'the state of',.-
wherein he then resided."

4N.C. La*s 19.57. c. 287. pp. 277; 279. ' ' /
' Section 168-831.2 provides ' '

"In counties having one or more mu4tcipalitles with a population In eXcess of 10.000
and In which a modern loose-leaf and visible registration sytsem has ben established a4
permitted by 0.8, 163-48, with a full ime', registration as. anthorized by G.8 168-81,
such registration shall be a permanent public record of registiation, and, qualification to
vote, andthe same shall not thereafter be canceled and a new registration; ordered, either
by precinct or countywide, utflese such registration has been lost or'. de troyed by theft,
Are or other haurd,' . " '/'' , ' ' ' ' ' (-.



19s U.S. 621, 633; Mason v. Mfssouri, 179 U.S. 328, 385, absent of course the dis-
criniation, which the Constitution condemns. Article I, §2 of the Coistituton
in its provision for the election of members of the House of Representatives 414
the Seventeenth Amendment in its, provision for the election of Senators prov4l6&
that officials will be chosen "by the People." Each provision goes on to state that
"the Electors in each State shall have the Qualiffitions requisite for Electors Of
the most numerous Branch of the State Legislature." SO whiFe the'right of giuf.
fage is established and guaranteed by the Constitution (Ba part Yarbrough,'
110 U.S. 651, 663-65; fmith v. Allwriglht, 321 U.S.. 649, 661--62) it is subject to
the Imposition of state standards which are not discriminatory and which do not
contravene any restriction that Cengress, acting pursuant to its constitutional
powers, has imposed. See United States v. (las8io, 313 U.S. 299, 315. While g2

of the Fourteenth Amendment, which provides for apportionment of Reoresenta-
tives among the States according to their respective numbers counting the whole
number of persons in each State (except Indians not taxed), speaks of "the right
to vote," the right protected "refers to the right to vote as established by the laws
and constitution of the State. MoPherson v. Blacker, 146 U.S. 1, 39.

We do not suggest that 'any standards which a State desires to adopt may be
required of voters. But there Is wide scope for exercise of its Jurisdiction. Resi-
dence requ!,ements, age, previous criminal record (Davis v. Beason, 133 U.S. 833,
845-347) are obvious examples indicating factors which a Staten'may take into
consideration in determining the qualifications of voters. The ability to read
and write likewise has some relation to standards designed to promote intelligent
use of the ballot.. Literacy and illiteracy are neutral on race, creed, color, and'
sex, as reports around the world show." Literacy and Intelligence are obviously
not synonymous. Illiterate people may be Intelligent voters. Yet In our society
where newspapers, periodicals, books, and other printed matter canvass and
debate campaign issues, a State might conclude that only those who are literate
should exercise the franchise. Cf. Franklin v. Harper, 205 Ga. 779, 55 S.1i. 2d
221, appeal dismissed 339 U.S. 946. It was said last century in Massachusetts
that a literacy test was designed to insure an "independent and intelligent"
exercise of the right of suffrage.' Stone v. Smith, 159 Mass. 413-414, 34 N.E.
521. North Carolina agrees, We do not sit in judgment on the wisdom of that
policy. We cannot say, however, that it is not an allowable one measured by
constitutional standards.'

Of course a literacy test, fair on its face, may be employed to perpetuate that
discrimination which the, Fifteenth Amendment was designed to uproot. No

*World Illiteracy at Mid-Century Unesco (1957 ).
Nineteen States, including Norih Carolina, have some sort of literacy e =irement as

a prerequisite to eligibility for voting. Five require that the voter be abe to read a
section of the State or Federal Constitution and write his own name. Arizona Rev. Stat.
116-101* Cal Election Code 1220; Del. Code Ann., Tit. 15, 1 1701* Me Rev. Stat.,
, 12; Mass. ien. L. Ann c 51 1 1. Five require that the elector 6 e able to read and

write a section' of the Fedral or State Constitution. Ala. Code, 1940, Tit. 17, 5321
N.H. Rev. Stat. Ann. Of 55:10-55 :12; N.C. Gen. Stat. 1 163-28; Okla, Stat. Ann., Tit.
26, 1 61; B.C. Code 1 23-62. Alabama also requires that the voter be of "good character"
and "embrace the duties and' obligations of citizenship" under the Federal and State
Constitutions. Ala. Code, Tit. 17,'§82 (1955 Supp.).

Two States require that the voter be able to read and write Eng lish. N.Y. Election
Code 1'150 * Ore, Rev. Stat 1 247.131. Wyoming (Wyo. Comp; Stat. Ann. 6 31-118)
and Connecticut (Conn.' Gen. Stat. 1 9-12) require that the voter read a constitutional
provision in English, while Virginia (Va. Code 124-68) requires that the: voting applW-
cation be written in the applicant's hand before the registrar and without aid, suggestlo5
or memoranda. Washington (Wash. Rev. Code V 29.07.070), has the requirement that
the voter be able to read and speak the English language.• Georgia requires that the voter read intelligibly and write legibly a section of the State
or Federal Constitution. If he is physically unable to do so, he may qualify If he can
give a reasonable interpretation of a section read to him. An alternative means of qualify-
In g is provided: if one has good character and understands the duties and obligations of
citizenship under a republican government, and he can answer correctly 20 of 30 questions
listed in the statute (e.., How does the Constitution of Georgia provide that a county site
may be changed?, what Is treason. against the State of Georgia?, who are the solicitor
general and the Judge of the State Judicial Circuit in which you l11e?) he Is eligible to
vote. Gee. Code Ann. 1t 84-117, 84-120.

In Louisiana one qualifies if he cank read and 'write English or hia mother tongue, is
of good character, and understands the duties and obligations of citizenship under a
republican form or government. If he cannot read and write he can qualify if he' can
give a reasonable . erpretation of a section of the Stat#' or Federal Constitution when
read to him,' and if he is ttuehed to the principles of. the Federal and State Constitutions.
(La, Rev. Stat., Tit. 18, 1 31. " - ea mud t a o , ,
'In Mississippi the applicant must be able to read itdwrite a sectl0 ofthe tftalf:

Constitution and give a reasonable interpretation of it. He must also demonstrate to
the registrar a reasonable understanding toftihe duties and obligations of citizenship under
a eonstltptional form of government. MIss, Code Ann. 1 8218. .,



1#49hnfl uence is charged here. On the Other bani, liteacy: ttconsttutonWI On its face, In Davls vA c7~q4 , ' a er8cy, af'-', t 3 6 Wab
98, the tet wthe he citizen's ability to understand and 'explain" an articlef the l'ed~era!,Constitution. The legislative setting of that provision and theats tdiscretion t vested in the r 04strar made clear that A literacy requirementwas e adevUn-  

in make racii4-dkscrniiaionasy... We cannot nake the6. .16re, The present requirement, applicable to! members of allraces,, Ii that the prospective voter "be- ble to read' and write any sectionqt, tho ConstiUion ,. of ortb' Carolina In the )glISh language." Tfat seemsns to be the fair 'way of determining wbethi; 4 persoii is literate, not a caliU-.a ~e, ecneme t Jay spulngqs gor the citizen." ,Certainly we cannot condemn iton Its face as' a device unrelated to the desire of North Carolina to raise theat*nda rd for p people of all races who past the' ballot.

WILLIAMS, v. MISSISSIPp - ".

170 U.S. 218 -

EZR4 TO TAZ 4511PaEMZ 0CQRT_9 zQF ST,&T4n-r OF MZfis85pxi
9.No. 581. Argued' aned'submitted March' 18, 89.-Deed 'April'25, 1898.

The oroylsions In section 241 of the constitution of Mississippi prescribing the qualifica.lions for electors; 1n. section 242, conferrig upon the legislature power to enact law&tO carry those provisions into effect; In section 244, making ability to read any section-Of', the onstituton, or to understand It-when read, 'a necessary qualification to a legalvoter;. ,nd of section 264, making it A necessary qualification for a grand or etitj ror that he shall be able to read and write; ancJ sections, 2858, 8 48 and. 8644or the MissiSsippi Code of 1892, with regard to -elections, do not, on their tce, 'discrim-,-inate between the white and negro- rates, and'do not amount to a denial of the equal-grotection, of the law,secured by the, Fourteenth Amendment to the.ConstItution; nd itao notbeenn that their actual admnisti-ation w evil,'but only that evi wpoasible'hider them. . ... .y.that evil was
-At Juneterm 1896 of the. rcu!.t Court of Washington County, Mississippi,:the plaintUt in error.was Indicted by a grand JUry o'mposed entirelyto whitemen for the crime of murder. On the 15th day of June he made a motion toiquahth.i indictment, which was, in subptancS, as. follpws,. omitting rejtitons"and retaining-4h language 9t the motion 'as nearly possible:Now comes the defendant In this cause, Henry Williams by name, and movesthe Circuit Court of Washington County, Nfississippl, to quash tMe indictmentherein flied and upon which It Is propoeetlto try him for the 'alleged offence ofmurder: (1) Because the laws by which the grand jury was selected, organized,summoned and charged, which presented the said Indictment, are unconstltu-toilal and repugiu4nt to the spirit'and_ letter of' th6 ConstltutioX if th6United States. of America, 'Fourteenth Amendment thereof, in this, tha theConsttutlon'prescribe the quajnlcations "of electors,' and that to be a juror oneist beaan elector, 'that the Consttuto also .rdutresthat'tios4 'offering tovote shall produce to the election officers satisfactory evidence that: they,,havaPMW their ,taxes; that the legislature is 1t9 provide means .for enforcing the Con-stitution and in the exercise of thib authority enacted 's tion, 3648, also section9644 of 1902, which respectively provide that the election-,commissioners shallappoint three election managers, and that the latar shall be judges of the quali-fications of electors, and are required "to examine- on oth any person duly regis-tered and offering to vote touching his quallficattlos as an elector." Aud thenthe motion states that ":the registration roll is'not prima facilee evidence of anelector's right to vote, but the list of'those persons having been passed upon by'the .various district election managers of the county to compose the registrationbook of voters as named In section 2358 of said code of 1892, and that thereWas no regstrat0 books of vote rs prepared for the guidance of said officers ofsaid county at the time 'said grand' jury was drawn." It is further allied thatthere Is no statute of the State providing for the procurement of any reostraflonbooks, of voters' df "'said county. 'and, (it is alleged In detail) the 'terms Of thqeonstitutlOn and the, section of the code ,mentoned, and the- discretion giventothe officers, ."is but a scheme on the part of the framers of that constitution toabridge the suffrage of the colored electors in the State of Mlsgissippi on account Iof the previous --condition of,. servitude by granting a discretion .to the said:officers as mentioned; in the several- sections of the, constitution of the.-Stateand 'the statute of. the .Sate adopted umde 'the aid,consttitoi , the use ofsaid

/.,
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.discretlon can e and has beep used in the said Washington Coupty to the end
complained of," After some detat to the sane, effe, it ts' furthei'"al1eged that
the constituttional coii'entfoin a'"ebniposied of 134 members 6 ly of, whota
*as a Negro; that under'-  prior' laws there, were i0,000 4 010rd #otr'&id
69,000 white voters; the makers of the new constitution arbitrarily' ve'te 6)
submit it to the voters of the State for ap ' J ai, but nrdeed It adoptedd, and
an election to bb held Immedid4y: finder it, whih6h ee tdi WA ibald 'uder 'he
election ordinances of the said constitution in November 1891, aid: the iegisla-
ture assembled in 1892 and enacted the stattUtes complained of; 'for th'
to discriminate afore aid, apd but f~r that the "defenfaitt's rae * td1 .*b
been represented miaialIY--'on the grand juiy, which' presented 'th&W indict-
'i~i1nt," and hence he is deprifed of the equal protection of the laws of the State.
It is further alleged that the' State has not reduced its representation in Ooti-
gress, and generally for the reasons aforesaid, and because the indictment should
have been returned under the constitution Of 1869 and statute of 1889 it is null
and void. The motion concludes as follows: "Further, the defendant ts a itieh
.of the United 'States,- and for the many reasons herein named aslk thatitue
indictment' be squashed, and he be recognized to appear at the next term of the
court." . ' '.

This motion, was accompanied by 'four afldavits 'subscribed and' sworn t
'before the clerk of thecourt, on June 15,'1896,to Wit i . .. I , " I..

1st. An affidavit ofthe defendant, "who, being duly swofti deposes andsays
that the acts set forth in '.the foregoing motion are'true to the" bet' of his
knowledge; of. the language of', the constitution and the statute of the State
mentioned in said "motion, and upon 'Information and belief -a:to, the ther
facts, and that the afflant verily, believes, the information to be" reiabe and

2d. Another affidavit of thqa'dfendant, "who, being,#rqt duly swor, depots
and says : Tlat he has heard the motion to squash the ixitment herein gead,
and that he thoroughly understands -the same, and that -the facts therein ', stated
are true, to .the' best of his knowledge and belief. As tO the* existence of thie
-several sections of the state, constitution, and the. several sections of the atte
statute, mentioned in said, motion to squash, further affiant states: That the
facts stated in said motion, touching the manner and method peculiar to the
said election, by which the, delegates, to said. constitutional convention were
elected, and the purpose for which 'said objectionable provisions' were enacted,
.and the fact that the, sMid descretton complained-of as aforesaid has abridged
the suffrage of. the nmibei 'mentioned therein, ' for the purpose nanied therein;
-all such material allegations are true, to the beat of the afliant's knowledge and
belief, and the fact of the race and color of the prisoner in this. cause, and' the
race and color of the.,voters of the State whose elective franchide is abridged ts
alleged therein, and the fact that they who are discriminated against, as afore-
said, are citizens' of thb United States, and that prior to the adption of the said

:constitution andi said statute the ,said- State was, repre nted 'in gre #by
seven Representatives in the lower House, and two Senators,- and :that iince the
adoption of the' said Objectionable' laws there has' been no Teduction -of, said
representation in 'Congress All allegations. herein, as st~ttedA, in. sd mollo
aforesaid, are true to thobegtof affiant's, knowledge and belief." .

3d. An affidavit of John H1. Dixon, "who, being duly sworn depr6es and
says that he had heard the motion to squash the'indietmenit fied in the.flenrv
Williams case, and thoroughly understands the same, 'and. that.he has- also, heard
the affidavit sworn 'to' by" said Henry Williams, carefully 'rea& to, him,' andthoroughly understands the tme.. And in the ame manner he ctwi"e soWrin
to in the said affldavlt,,a-d the same facts alleged ,therein upon information and
belief, are hereby adopted' hs in all 'things the sworn allegations of, affiant, and
the facts alleged thereOp,'as upin knowledge ard belef, a ide .b eby, the
allegations of afflant upon 'his knowledge and belief." ,

4th. An affidavit of C. J.,ones' "who, being dtily sworn, depote IALd says thathe has read cairefuliy ,the aJdavit filed In the Jorhn' 1s , Za &' ,$* t yb i-h

(said C. J. .Jones), an d that he,, said, aflant thoroughly underitnds the same,
ahd'adopts the said allegations therein as his'deposition in this case upon heatioig
thiS motion to, quash, the Indictment hereln, andtait s0l ii 4 )I
things correct and true as therein .allged,. . ' . .lle,-,,, . a,. in l

The motion* was' denied and the defendant' except"d. A motion was then
made to remoV c tli, caue tO thtun~ted' tates 'ircuit 'o0t, bA9se I dbstshtikljv
,on the same grounds as the motin t6,quashthe indictment ,ThiS was also denied
and an exception reserved... " * -
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The accused was trd by a Jury composed enirely of white men and convicted.A motion for a new trial was denied, and the accused sentenced to be hange(tAn appeal to the Supreme Court 'Was taken and the Jqdgment of the court below
was affirmed.

The following are the aspi 6' ments of error:1.. The trial couit erred in denying motion to quash the indictment, and petition
for removal.

2. The trial court erred in denying notion for new trial, and pronouncing death
penalty under the verdict.

8. The Supreme Court erred in affirming the judgment of the trial court.The sections of the constitution of Mississippi and the laws referred to in themotion of the plaintiff In error are printed in the margin.'

The three settions of article 12 of the constitution of the State of Mississippi abovereferred to read as follows:Section 241. "Every male inhabitant of this State except idiots, insane persons andIndians not taxed who is a citizen of the United States, twenty-one years old and upwards,"Who has residedin this State two years, and one year in the election district, or in theIncorporated city or town in which he offers to vote and who is duly registered as providedin this article, and who has never been convicted ol bribery, burglary, theft, arson, obtain-In money or goodsu under false pretenses' perjury, forger, embezzlement or bigam , andwNo has paid, on or before the 1t day of February o the year In which he shall offerto vote, all taxes which may have been legally required of him, and which he has had anopportunity of paying accordingg to law for the two preceding years, and who shall produceto the officer holding the election satisfactory evidence that he has paid said. taxes, is de-dared to be a qualified elector; but any-minister of. the Gospel in charge of an organizedchurch shall be entitled to vote after six months' residence in the election district, if otherwise qualified." ' ?Section 242. "The legislature shall provide by law for the registration of all personsentitled to vote at any election, and all persons offering to register shall take the followingoath, or affirmation-:, . ,-------------- do solemnly swear (or affirm) that I am twenty-oneyears old (or I will be before the next election'ln this county) and that I will haveresided in this State two years and ----------- election -district of ---------- countyfor :0ne year next preceding the ensuing election (or if It be stated in the oath that theperson proposing to register is a minister of the Gospel in charge of 4n organized church,then' it will be Sufficient to aver therein two years' residence In the State and six monthsin said election district) and am now In good faith a resident of the, same, and that I amnot disqUalified'from voting by reason of having been convicted of any crime named in theconstitution of this State as a disqualification to, be an elector; that I will truly answerall questions propounded to me concerning' my antecedents so far as they relate to myright to vote, and also as to my residence before my citizenship in this district; that Iwill faithfully support the Constitution of the United States and of the State of Mississippi,and will bear true faith and allegiance to the same. So help me God.' In registeringvoters in cities and towns not wholly in one election district the name of such city ortown may be substituted in the oath for the election district. Any wilful and corrupt.false statement Iri said affidavit, or in answer to any material question propounded asherein authorized shall be perjury."Section 244. "On after the first day of January,. A.D. 1892, every elector shall, in addi-tion to the foregoing qualifications, be able to read any section of the constitution of thisState; or he shall be able to understand the same when read to him, or give a reasonablelnte-pretation thereof. - A new registration shall be made before the next ensuing electionafter JTanunr.v the first. A.D. 1 92.' enun e.Section, 264 of article 14 of the constitution of the State of Mississippi, above referred
to, reads as follows:Section 264. "No person shall be a grand or petit juror unless a qualified elector and able,to read and write; but the want of any'such qualification iu any juror shall not vitiate-any indictment or verdict. The' legislature shall provide by law for procuring a list ofpersons so qualified, and the drawing therefrom oftgrand and petit jurors for each term'of the Circuit Court." -rThe thr sections of the Code of 1892 of the Statk of Mississippi, above referred to,reads as' follows: , -'"Section 2358. How list of jurors procured,-"Tho board of supervisors at the firstmeeting in. eachyear, or a subsequent meeting if not done at the first, shall select andmake a list 'of persons to serve as jurors In the Circut Court for the next two termsto be held more than thirty davs afterwards and as a guide In making the list, theyshall use the registration books o voters; and It shall select and list the names of qualifiedpersons of wood Intelligence, sound judgment and fair character, and shall take them asneatly as it onvenlently can from the several election districts In proportion to thenumber of the, qualified persons In each, excluding all who have served on the regularpanel within two years, if there be not a deficiency of urors."Section 8643. Managers of election appointed ,"PIor to every election the commis-hioners of election shall appoint three persons for each election district to be managersof' the election, who-sball not all be of the same polit al partyt, If suitable, pers ofdifferent political parties can be had in the district, and If any persons appointed shallfall to attend and serve, the managers present,. If any, may designate one to fill hisplace, and if the commisioneis of election fat to make the appointments, or In case ofthe failure of all those appointbd to attend and serve, any three qualified electors presentwhen the polls should be opened may act, as managers." -Section 8644.,Duties ants powers of manaes. l"The mana ter shall take care that,the election is conduce farl and areb 7 s~" aaessai'aecr that

: 'l~l 2 ,~n,.u ..-fairly arid apw' .abiy to I. , 0nd the sh l be Judges of the iialifealtionq 6f 'elect.rs, and may. examine on oath any person duly registered andeering to'vote touching, , quilnca tons 'as aW elector, *ich oath any f the- managersmay administer." / . /.
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Mr. Qornel8us J.. Jotes for plaintiff in error.
Mr. 7. 1B. Mitchell, for defendant in error, submitted on his brief.
Mr. JusTIcE MOKXNA, after stating the case delivered the opinion of the court.
The question presented is, are the provisions of the constitution of the State

of Mississippi and the laws enacted.to enforce the same repugnant to the Four-
teenth Amendment of the Consttiution of the United States? That amendment
and its effect upon the rights of the colored race have been considered by this
court in a number of cases, and it has been uniformly held that the Constitution
of the United .States, as amended, forbids, so. far as civil and political rights
are concerned, discriminations by the General Government, or by! theStates,
against:any citizen because of his race; but it has also been, held, in a very recent
case, to justify a removal-from a state court to a Federal court of a cause in which'
ouch rights are alleged to be denied, that such denial must be the result of the
constitution or laws of the State not of the administration of them, Nor can
the conduct of a criminal trial in a state court be' reviewed by this court unless
the trial is had under some statute repugnant to the Constitution of ;the United
States, or was so conducted as to deprive the accused of some right or immunity
secured to him by that instrument. Upon this general subject this court i
Gilaon v.,Miaissippi, 162 U.S. 560, 581, after referring to previous cases, said:
"But those cases were held to have also decided- that the Fourteenth Amendment
was broader than the provisions of section 641 of the Revised Statutes; that
since that section authorized the removal of a criminal prosecution before trial,
it did not embrace a case In which a right is denied by judicial action during
a trial, or in'the sentence, or in the mode of executing the sentence; that for
such denials arising from judicial action after a trial commenced, the remedy
lay in the revisory power of the higher courts of the State, and ultimately in
'the power of review which this court may exercise Over their judgments when-'
ever rights, privileges or immunities claimed under the Constitutionior laws of
the United States are withheld or violated; and that the denial or inability'to
enforce in the judicial tribunals of the State rights secured by any law providing
for the equal civil rights of citizens of the United 'States to 'which, section 641
refers and on account of which a criminal prosecution may be removed from a
state court, is primarily, if not exclusively, a denial of such- rights or an inability
to enforce them resulting from the constitution or laws of the State rather than
a denial, first made manifest at or during the trial of the case." ., - - , • - !

It is not asserted by plaintiff in error that either the constitution of?'the -

State or its laws discriminate in terms against the negro race either as to the
elective franchise or the privilege or duty of sitting on juries.- These results,
if we under stand plaintiff in error, are alleged to be effected by the powers vested
in certain administrative officers.

Plaintiff in error says:
"Section 241 of the constitution of 1890 prescribes the qualifications for

electors; that residence in the State for two years, one year in the precinct-of the
applicant, must be effected; that he is twenty-one years or over of age, having
paid all taxes legally due of him for two years prior to 1st day of February of
the year he. offers to vote. Not having been 'convicted of theft, arson, rape,
receiving money or goods under false pretences,, bigamy, embezzlement. - -' -

"Section 242 of the constitution provides the mode of registration.. That 'the
legislature shall provide by law, for registration of all persons entitled to vote at
any election, and that all persons offering to register shall take the- oath that
they are not disqualified for voting by reason of any of the crimes named in the
constitution of this State;, that they will truly answer all questions propounded
to them concerning their antecedents so far as they relate to the applicant's right
to vote, and also as to their residence before their citizenship in the district In
which such application for registration is made. The 'court readily 'sees the
scheme. If the applicant' swears,' as he must d, that he is not disqualified
by reason of the crimes specified,' and that he has effected the required residence,
'What right has he to answer'all questions as to his 'former residence!"' Section 244
of the constitution requires that the applicant for registration after January41892,
shall b6 able to'read any section 0fthe constitutioilor'h shall'be able t' under-
stand the, same (being any section of the organic law), 'or give a reasonable
interpretation thereof.' Now' we subr it' tlat these'provisions vest in the ad-
ministrative officers the full power, under section 242, to ask all soits' of vain,
'impertinent questions, and It is with that officer to Say Whethe 'the';questi~ns
relate tW the applicant's right "to vote; this officer can reject' 'whostever

'hie chooses, and' register wbomsoever he chOoses;, for he is vested byt the ci-



stitution with that power. Under cti, 244 It is et with the administrative
officer to determine, whether the °aplalic t keade, understand or Intaptets the
section of the" c6nstitutlon designated. The oflicer 'is 'the sole Jt dke of'the
.examinAtion, of the applicant, and eventhough theapplicant be qualified, .It is left
'with the officer to so determine; and the, said officer can refuse him- regisraton.-

T6 make the possible dereliction of-the officers the dereliction. of, the constitution
and' laws, the remarks of the Supreme Court of the State'are quoted by.plaintir
in' error as to their, intent, -The constitution provides for the payment of a poll
tax, and by a' section of the code Its payment cannot be compelled by a, seizure
'and sale' of property. We gather from the brief' of counsel that its payment
Is a condition of -the right to, Vote, and in a case to test Whether Its payment was
or was not optional,Ratoliff v. Beale, 20 So. Rep, 865, the Supreme Court of the
State said: ":Within the field of permissible action under .the limitations imposed
by the Federal Constitution, the. convention swept 'the, field of expedients, to
obstruct the exercise of suffrage bythe negro race." And further. the court said,
-speaking of. the negro race: "By reason of i's previous condition of servitude and
dependencies, this race had acquired or accentuated certain peculiarities of
habit, of, temperament, and of character, which clearlyt distinguished itas a race
,from the whlte.r. A patient, docile peOple; but. careless, landless, migratory
.within narrow- limits, without forethought; and, its criminal .members. given
to furtive offences, rather than the robust crimes of the whites,- Restrained by
.thei Federal Constitution from discriminating against the negro race% the, conven-
tion, discriminates against its characteristics, and the. offences to which: Its
,criminal -members are prone." But nothing tangible can be deduced from' this.
If weakness wereto be taken advantage of, it was to be done "within the field of
'permissible action under the limitations imposed by the Federal Constitution,"
and' the means of It. were the alleged characteristics of the negro race, not the
administration of the law by officers of the State.' Besides, the operation of the
%constitution. and .laws is not. limited 1by their, language or 'effects to, One race.
'They reach weak. and:vtious white men as well as.',weak and vicious black
men, and whatever is sinister in their intention,' if anything, cAn; be prevented
both races by the exertlonof that dutywhich voluntarily pays taxes and refrains

&',from crime., ' . ' ' '
It- cannot, be said; therefore; that the, denial. of the equal protection of the laws

,arises primarily from the constitution and laws of Mississippi, nor .is there any
sufficient allegation of an evil and discriminating adminstraton of them. The
"nl -allegation is ,.., by granting a discretion to the said officers, as men-

'tioned in the several sections of the constitution ofthe State, aid the statute
of the State'hdopted under the said conStituion, the, use Of which discretion can
be, and ,has been used by said officers inthe saidWashington County to the, end
here complained of, to wit, the abridgment of the elective franchise of the colored
voters of Washington County, that such citizens are denied the right to be selected
as Jurors toserve in the Circuit Court ofthe comity, and that this denial to them
of the right to equal protection and benefits, of the. laws of the State, of Missis-
sippion account oftheir.color-and4-rse,treaulting, from the exercise of the dis-

..... ret~on- tiartbthe white citizens, Is in accordance with and the purpose and
!uteut of the framers of the present constitution of said State,, '..":, ..

It will be' observed that there Is nothing, direct and definite in 'thio, allegation.
either as to means or time as affecting the :proceedings against the accused.
,Moere, is, no,'charge against the officers to wlfow Is submitted ithe selection, of
grand or petit Jurors, or those who procure th4,lis4 sft2t Jurors. ,There Is an
allegation, of the purpose of the convention to disfranchiso citizens of thecolored
race,. but, with this we. have no concern, unless ffhe purpose Is executed ,by. the
constitution or laws or; by those. who administer, them,,.: It it iN -done, In the
latter way, how or'by what:means should be shown. We gather from the State-
ments of the motion that certain officers are invested, with discretion. In making
up lists of electors, and that this discretion can be and has been exercised against
the colored race, and from theselists jurors 'areselected, The Supreme ,Court
.of, Mlssissippl, hQwever, decided, lri a case presenting the same, qqpstions a* the
nei at bar, "that Jurors are not s~1eted from or wlthreerenceto any,listofurnishedl 'by such elect o edeers,', Di~von.v.. The.State, Nov.,,, 1898, 2) .Sp Rep.

.We do. ot think that this.case is brought wln the' ruling, n V~k We. v,
HOpkis -118 U1 S. am ,'In that. case .the ordinances Passed. oi ,discriminated
againsjlaundrl conducted in wooden buildings i For. ,the conduct of these tle
coepent ,fthe board of upervsors was required,, and not for. the conduct of
,ludre i: o sto4e4uJi:dlgs,: it:Wasa ,dmlft thatther&were about M2O
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laundries in the city and county of San Francisco, of which 240.,were owned and
conductedd by subjects of China' and of the whole number 310 were constructed of
wood, the samematerial that constitutes nine tenths of the houses of the city,
a d that the capital invested was. not less than two hundred thousand dollars.

"f'was alleged that 150 Chinamen were arrested, and not one of the personswho were'c nducting, the other eighty laundries and, who were not Cbiname;.
It was also admitted "that petitioner and 200 of his countrymen similarly
situated petitioned the board of supervisors for permission to continue their
business in the various houses which they had been occupying and using for
laundries for more than twenty years, and such petitions were denied, and all
the petitions of those who were not Chinese, with one exception of Mrs,, Mary
li~eagles, were granted." '

The ordinances were attacked as being void on their farce, and as being'w wIn
teprohibition of the Fourteenth Amendment, but even if not so, that they were

Void. by ;easo)2 of their administration. Both contentions were sustained.
Mr. Justice Matthews said that.,the 6rdlnance'drawn in question "does not de-

scribe a rule and conditions for the regulation of the use of property for laundry
purpose,' to which all similarly situated may 'conform. It allows without re-
striction the use for such purposes of buildings of brick or stone; but as to
.wooden buildings, constituting all those in previous use, divides the owners or
oqccupiers into two classes, not having respect to their personal character and
Awtifeatilons for the business, nor he situation and nature and adaptation of the
,buildings.themselves, but merely by an arbitrary line, on-one side of which are

pthso who are permitted to -pursue their industry by the mere will and consent
of the supervisorsand on the other' those from whom that consent is withheld,
at their mere will and pleasure," The ordinances, therefore, were on thelrface
.repugnant to the Fourteenth Amendment. The court, however, went further
and said: "This conclusion and the reasoning on which it is based are deductions
from the face of the ordinance, as to its necessary tendency and ultimate actual
,operation. In the present cases we are not obliged to'reason from the probable
to the actual, and pass uponthe validity of the ordinances complained of as
'tried merely by the opportunities wblch their terms afford of unequal and unjust
discrimination in their administration: For the eases present 'the ordinances
inactual operation, and the facts shown establish an administration directed so
exclusively against a particular class of persons as to warrant and require the
conclusion that, whatever may have been the intent6f the' Ordinances as adopted,

'they are applied by the public authorities charged with their administration, and
thus representing the State itself, with a mind so unequal and oppressive as to
amount to a practical denial by the State of that equal protection of the laws
whicb is secured to the petitioners,, as to all other persons, by the broad and

'enign provisions of the Fourteenth ,Amend4ient. to the toustitution of the
United States.' Though the law itself,be fair'on its face andT impartial In appear-
ance, yet, if it is applied and administered by, public authority with an evil
eye and an unequal hand, so as' practically to. make unjust and illegal dierimi-
nations between persons in similar circumstances, material to their rights, the
dentel of equal justice is still within the prohibition of the Constitution. -This
prnliple of interpretation has been sinetioned in Yenderaon v. Mao&r of New

"Yoi, 92,U. -8.259; QhCf, Ltg v. leevnhit, 92 V.S. 275; Es paert V'frginia, 100 U,S.
339; _ Veadv. Delauxre, 103 iU. '870; and Soon Hing v. Crowle', 113 U.S. 703."

Tl4pcomment iS not applicable to the constitution of Mississippi and its stat-
4tes. They do ,not on their face' discriminate between the races, and it has not

'been shown that their actual administratln: was evil, only, that evil was
possible under them•

Itfollows, therefore, that the judgment must be,

GUINN AND BEAL v. UNITED- STATES,

238 8h. 47

OMTIOATZ FROM Tu OVMouT CoURT OF APPEALS 'FOR THE EIGHTH CIRCUiT

No. 96. 'gued October 17, 196,'Decided June 21, 1915.
Th. so-catled Glrandfather Clause of theamendpent to' the constitution of Oklahoma of

1910 I void because it violate# the FiteenthR Amendment to the Constitution of the
United States,
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The Grandfather Clause being unconstitutional and not being separable from the remainder
of, the amendment to the constitution of Oklahoma of 1930, that amendment as a whole
is invalid.

The Fifteenth Amendment does not in a general sense, take from the StateS the power
over suffrage posessed by, the States from the beginning,- but It does restrict tis power
of the United States or the. States to abridge or deny the right of a citlzer of the
United States to vote on account or race, color or previous condition of servitude.

While the Fifteenth Amendment gives no right of suffrage, a% its command is self.
executing, rights of suffrage may be enjoyed by reason of the striking out ofidiscrimin4,
tions against the exercise of the right.,

.5 provision in estate constitution recurring to conitions existing beidre the adoption of
the Fifteenth Amendment and the continuance of which conditions that amendment pro-
hibted, and making those conditions the test of the right to the suffrage is in conflict
With, and void under, the Fifteenth Amendment.The establishment of a literacy test for exercisig the suffrage is an exercise by the
State of a lawful power vested i It not subject to the supervision of the Federal
courts.

Whether a provision, in a suffrage statute may be valid underthe Federal Constitution,
If It Is so connected with other p ovisions that are Invalid, as to make the whoie statute
unconstitutional, is a question Lof state law, but in the absence of 'any decision by the

- state court, this court may, in a case coming from the Federal courts, determine it for
Itself,

The suffrage and literacy tests In the amendment of' 1,10 to the conshtutton of Oklahoma
are sO connected with each other thatthe unconstitutionality of the former renders the
whole amendment invalid,

The facts, which Involve theconstitutionality under the Fifteenth Amend.
ment of the Constitution of the United States of the suffrage amendment to the
constitution of Oklahoma, known as the Grandfather Clause,, anld the responat.
biflty of election officers'under 1 508, Rev. Stat., and § 19 of the 'Penal Code f6r
preventing people from voting who have the right to vote, 'are stated In the
opinion.

Mr. Joseph W. Bailey, with whom Mr. 0. B. Stuart, Mr. A. C. Cruwe, Mr. W. A.
Ledbetto~r, Mr. Norm4n Haskell and Mr. C. 0. Hornor were on the .brif, for
plaintiffs in error:

Determination of the conbtiltionality of the Grandfather Clause in the Okla.
homa constitution, not be ng necessary to a full solution of this case, the' court
will not pass upon the constitutionality of such provision. Atwater v. Hassett,
11 Pac. Rep.' 802; Bishop on Stat. Crime, §§ 805-8 00; Brawto, County v. West
,Virginia, 208 'U.S. 192; Burne v. State, 12 Wisconsin, 519; Devard v. HoffmatN
18 Maryland, 479; LiverpOol C7o. v. Immigration Coimissioners 113 U.S. 39; Mo,,
Kano. d Tea. 'y. v. Feri4, 179 U.S. 606; § 19,20, Penal Code; 5 5508, Rev. Stats.
'(19, Penal Code) -"Smith v. Indiait, 191 U.S. 139; Tru~e v. Cease, 114 Pac.
ltp. 251,; Hem Orleans Canar Co. v. Heard, 47 La. Ann. 1679.

As to, the nature' of Suffrage, see 3amepon on Const. Conventions, § 86.
Suffrage iii'the Stptes of the Amerlcati Union is not controlled or, afectbd by

the Fourteenth Av~endment to ti4e Consltution of the United States. 'Blaine's
Twenty Years In Congress; Brannon's Fourteenth Amendment, 77; 0ofled v.
Coryell, 4 Wash. C. .C. 371; M miller's Lectures on Const., 661; Minor v. Happerseft

'21 Wall. 162; Slaughter Houme Cases, 16 Wall. 86; Strauder v. Test Virginia,
100 U.S. 303; 1 Willoughby's'Constitution, 534; 2 Id. 482; 5 Woodrow Wilson's
Hist. Am. People.

The Grandfather Clause does not violate the Vifteenth Amendmelit to the C06-
stitutionof the United States., Atwater v. Hassett, 111 Pac. Rep, 802 ;Dre% Scott

Case, 19 How. 893; Dodge V. Wooisee, 18 How. 871, Fairbanks v. United 'States,
181 U.S. 286; Fletcher v. Peck, 6 Oranch, 87;,Mlls V. Green, 67 Fed.' Rep. 818;
.4ffls v. Green, 69 Fed. Rep. 852;-,Mit hel v. Zdj penwott, 2' Woods, 872;'M 7o lu
v. Owen, 26 Iowa, 263 ; Mo6reary v. United States, 195 U.S. 27; Pope v. Williams,
193,' U.S. 621; Southei* R.R. v. 'Or'ft, 6 Sawyo, 82 Fed. Rep. 478; 'Stie v.
Grand Trunk R.R., 3 Fed. Rep. 889; Stimsou'as Fed. & State Cfst 224; United
States v. Reece, 92 U.S. 214; United States V. iJruickshatk, 92 U. 2,4'United
States v. Anthony, 11 Blatchf. 205; Unted States v. Des Moines, 142 U.S. 54W;
Webster v. Cooper, 14 How. 488; William* v. Miesissippf, 170 U.S. 214; Yitk Wo
v. Hopkins, 118 U.S. $56. , ,

Even though the exemption privilege provided in the Grandfather Law may
be Invalid, yet the body of the law may be permitted to stand. Albany V. Staney,
105 U.S. 305; Trade Mark Cases, 100 U.S. 82; Little Rock do. Ry. v. Worthen,
120 U.S. 97. , ' - :1 _ I

The exception does not deny or abridge 'the right to vote on account of race,
color, or previous condition of servitude.

The purpose and motive which moved the legislature to submit and the people
to adopt the amendment are not subject to judicial tfiquIry.
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'The exception which is challenged as vitiating the entre: amendment; even l._

Open to judicial inquiry, is valid, because It applies without distinction of race,

color, or previous condition of servitude.
in support of these contentions, seeBailey v. Alabama,, 219, U.S. 219; Cr400 v.

0ease, 28 Oklahoma, 271; Home a. Co., v. New York.134 U.S. 594;McOrayOv
(ited States, 195 U.S. 27; Rateliffu v, Beat, 20 So. Rep. 866;' Smith v, Indiana
j9g U.S. 138; Soon ing V. Orowlej, 113 U.S. 703;. United States v. Reese, 92 T.S,
214; WiJiini' v. Mississipp, 170 11S. 218; Yick We v. HoPk/n, 115 U.S. 356,

Mr. Solicitor General Davis for the United States:
The questions propounded by the Circuit Court of Appeals are raised by, the

facts as certified and are Indispensable to a determination of the cause,
The answer to the second question propounded by tle, court, is that the Grand-

father Clause t 'the amendment to the constitution of Oklahoma of the year 1910
1$ void because it violates the Fifteenth Amendment.

'the so-called 'Grandfather Clause incorporates by reference the laws of those
states which In terms excluded negroes from the franchise on January, 1, 1868,
because of race, color, or condition of servitude, and so Itself Impliedly excludes
them for the same reason.

' The doctrine of incorporation by reference bas been frequently enunciated
and applied. Bank for -Savings iv. Collector, 3 Wall. 405; Donnolly v. United
states, 228 U.S. 243;, Er varte Orow Dog, 109 U.S. 556; In re Heath, 144 U.8, 92.

In re Hohoret, 150 U.S. 658; United States v. i Brie, 121 U.S. 278; Viterbo v,
Friedlander, 120 U.S. '707. See also; *3fndllch, Interp. Stats., 1492;' Potters
Dwarris, pp. 190492,218; Sutherland, Statutes, 2d ed., § 405.

What is Implied in a statute is as much a part of it as what is expressed,
(elpoke v. Dubuque, 1 Wall. 175, 220; United States v. Babbit, 1 Black, 5, 61;
Wilson (Jounty v. Third Nat. Bank, 103 U.S. 770, 778. ' • I

Whether at a given time a man was entitled to vote Is a mixed question of law,
and fact, to be resolved only by consulting the law fixing the qualifications for
suffrage and then the facts as to his possession of those qualifications,

While the Pifteenth Amendment did not, confer the right of suffrage upon
anyone, it did confer upon citizens of the UnitecI States from and after the date
of Its ratification the right not to be discriminated against in the exercise of the
elective franchise on account of race, color, or previous condition of servitude.
United States v. Recse, 92 U.S. 214; United States V. Cruikshank, 92,U.S. 542.

In all cases where the former :siave-holding States had not removed from
their constitutions the word "white' ,as a qualification for voting, the Fiftfenth
Amendment did, in effect confer upon'the negro the right to vote, because, being
paramount to the state law, it anouiuled the discriminating word "white" and
thus left him in the enjoyment of the same, right as white, persons. Ei parte
Yarbrough, 110 U.S. 651; eal v. Delaware, !(l U.S. 370.

If, therefore, the date fixed in the Grandfather Clause had, been the year
1871-after the adoption of the Fifteenth Amendmeit-instead of the year 1866,
the constitutions and, laws to which it, referred, and which were by such refer-
enee made a pert of it, would: hve been already purged of the vice of racial
discrimination, and the amendment Itself would have been likewise free from
it. To reflect upon the change which would be wrought in* the meaning of this
Grandfather Clause by the substitution of the year 1871 for, the year 1868 is to
be confirmed in the conviction of its utter invalidity.

The necessary effect and operation pf the Grandfather Clause is to exclude
practically/all Illiterate negroes and practically no Illiterate white men, and
from this its unconstitutional purpose niay legitimately be inferred.

The census statistics show'.bhat the. proportion of negroes qualified under
the test Imposed by the Grandfpther Clause is as inconiderable as the pFopPXI
tion of whites thereby disqualified. .• s h .oo

In practical operation the amendment inevitably discriminates between the
class of illiterate whites and Illiterate blacks as a class, to the overwhelming dis-
advantage of the latter., -

The necessary effect and operation a suite statute or constitutional amend-
ment may be considered In d(termining its validity under the Federal Constitu-
tion. Bailey v. Alabama, 219 U.S. 219; Ho Ah Kow v. ssan, 5 Sawyer, 552:
Home I-nurance Co. v. New York, 134 UM.. 694, 598; Yick We v. Hopkins, 118 U.S.
856. See also: Brimmer v. Rebma", 138 U.S. 78, 82; Chy Lung v. Freeman, 92
U.S. 275, 278; Dobbins v. Los Angeles,, 195 U.S. 223, 240; Henderson v. Mayo1
of N. Y., 92 U.S. 259,, 268; ,Loehner v. New York, 198 U.S. 40, 64; Mercay v
tited States, 195 U.. 27, 60, See also: 3fawwel v. Dow, 176 V.8i,581; Mineie-



iota V. Barber, 136 1. 813, 319; Missouri v. Lewis, 101 U.S. 22, 32; Qkong W ig
v. Kirken~all, 2'23 U.S 59,63. Distinguishing -Barbier v. Connolly, 113 U.S. 27
Soon Hing v. Clowley, 113 U.S. 703; and WillitnIs v. Misstssippi, 170 U.S. 218- The answer to the first question propounded by the court Is that the, lrand.
father Clause being in violation of' the Fifteenth Amendment and void, the
amendment of 1910 to the constitution of 'Oklahoma as-a whole' is likewise in.
valid. The wiconstithitional portion ,of the Omenidment is not separable from tlhe
remainder. CJonnzolly v. Uiton Sewr Pipe (Jo., 184 U.S. 540, 564-65; Reagan v.
Farmers' Loan.& Trust Yoe,, 154,.S. 362, 395.

The first question certied-by the Circult Court of Appeals should be answered
in the negative; the -epcnd question-l the affirmative.

Mr. M6oro4eld Storey'jor'the National Association for the Advancement of
Colored People "

All discriminations respecting the right to 'voteb on account of color' jre
unconstitutional. :1 ' I

Whether the Oklahoma amendment constitutes such a discrimination is to
be determined by Its purpose and effect, and not by Its pliraseology alone.

The undoubted purpose and effect of the amendment is to discriminate against
colored voters. Anderson v. Myers, 182 Fed. Rep. 223'; Bailey v. Alabama, 219
U.S. 219; Brimmor V. Rebma,4, 138 U.S. 78; tollin' v. Neo' Hampshire, 171 U.S.'
30;' Ohy. Lung v. Freeman,.92 U.S. 275i Galveiton dq. ,Ry. v' Texas, 210 U.S. 217;
Gles v. Harr, 189 U.S. 475; Oils v. Teasey, 193 11S. 146; Graver 'v. Paurot,
162 U.S. 435; Hannibal d- St. Jo. R.R. v *Husen, 95 U.S. 465; Henderson v. Mayor
of New York, 92 U.S. 259; Lochner v. New York, 198 U.S. 45; Maynard v. Hecht,
151 U.S. 324; Minnesota v. Barber, 136 U.S. 313; Mobile v. Watson, 116 U.S. 289;
New Hampshire v. Louisiana, 108 U.S, 76; People v. Albertson, 55 N.V. 50; Peopk
v. Oompagnie Ginirale, 107 U.S. 59; Postal -Tel.-0able V. Taylor, 192 U.S.64I
Sohollenberger v.' Pennsylvania, 171 U.S. 1; Scott v. Donald, 165 U.S. 58; Smith v.
St. Louis 4 (Jo. W, fly., 181 U.S. 248; State v. Jones,66 Ohio St. 453; Stranderv.
West Virginia, 100 U.S. 303; Volght V. Wright, 141 U.S. 62; William, v. Mi,*sesi
sippi, 170 U.S. 213; Bw parte Varbrough, 110 U.S. 651.

Mr. J. H. Adriaans filed a brief as amits curiae.
Mr. John H. Budford and Mr. John Embry filed a brief as abidi curiae.

M11. CHIEti JursTiwnWHiTz delivered the opinion of tte court.
This 'case Is before us on a certificate drawn by the court below as the basis

of two questions which are submitted for our solution In order to enable the court
correctly to decide issues in a case wl4tch it has under 'consideration. Those
issues arose from an indictment and convictions of certain election officers of the
State of Oklahoma (the plaintiffs inwerror) of the crime of having conspired un-
lawfully, wilfully and fraudulently to deprive certain negro citizens, on account
of their race and color, of a right to vote at a general election held in 'that
State in 1910, they being entitled to vote under the state law and which right
was secured to them by the Fifteenth Anendinent to the' Constitution of the
United States. The prosecution was directly concerned with 5508, Rev. Stat.,
now § 19 of the Penal Code which is as'follows: .

"lIf two or more, persons conspire to injure, Oppress,' threateni, or intimidate
any citizen in the freeexerise or enjoyment of anyright or privilege'secured t.
him by the Constitution or laws of the United tates, or because of his haliii 4s

exercised the same, or if two or more persons go in'disguise on the highway, or on
the premises of another, with intent to prevent o hinder his free exercise or en
-joyment of any right or privilege so secured, they shall be fined not more than five
thousand dollars and imprisoned not more thanten years, and shall, moreover, be
thereafter ineligible to any office, or place,of hono , profit, or trust created by the
Constitution or laws of the United States." ea.d by t

We concentrate and state from the crtifcate only matters which we deem
essential to dispose of the questions asked.

Suffrage in Oklahoma was regulated by § 1, Article III of the Constitution
under which the State was admitted 'ito the Union. Shortly after tile ad-
mission there was submitted an amendment to the Constitution making a radical
change in that article which was/ adopted prior to November 8, 1910. At an
election for members of Congress ,which 'followed 'the 0idoptow, of this Amend-
ment certain electioni officers' in enforcing its provisions refused to 'allow 'certain
negro citizens to vote who, were clearly entitled to vote, under the provision 6f
the Constitution under which the State was adxnftted, that is, before the amend-
ment, and who, it is equally clear, were not entitled to yote under th'i provlsion
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of. the suffrage amendment if that amendment governed. The persons so ex-
piuded based their claim of right to vote upon the original tonsttution and upon
the assertion that the suffrage, amendment was void because in conflict with
the prohibitions of the Fifteenth Amendment and therefore. afforded no basis
for denying them the right guaranteed and protected by that Amendment., And
upon the assumption that this'claim was Justified' and that the election officers
had violated the Fifteenth ..Amendment in, denying the right to vote, this

prosecution, as we have said, was commenced. At the trial the court instructed
oat by the Fifteenth Amendment the States were prohibited from discriminating
is to stiffrage because of race, color; or previous condition of. servitude and that
0ongre.spajifpursuance oftthe authority which was conferred upon it by.the.verl.
terms of/the .iAmendment. to enforce .its provisions had enacted the following
(Rpv.Stat., § 2004): ..

lc'citizens of the United States who are otherwise qualified by law to vote
atany election by the people of any State, Territory, district, .,. . municipality,
,., or other, territorial subdivision, shall be entitled and. allowed to vote at all
such elections, without distinction of race, color, or previous condition of
servitude. any. constitution, law,, custom, usage, or regulation of any State or
,Territory or by or under its authority, to the contrary n#4,withotaudlng."

It then Instructed as follows:
"The State amendment, which imposes the., test of re adding and writing any

section of the State constitution as a condition to voting tq persons not on or
ior. to January, 1, 1866, entitled to vote under. some fgrm of government, or

then resident 'in some foreign nation, or a lineal descendant of such person, is
not valid, -but you may consider It in so far as it was in good faith relied and
acted upon by the defendants in ascertaining their intent and motive., -If you
believe from the evidence that the defendants formed a comon design and
cooperated in denying the colored, voters of Union Township- precinct, or any
of thm, entitled.,to vote, the privilege of voting, but.this was due to a mistaken
belief sincerely, entertained. by the, defendants as to .the qualificatIons -of the
voters--that is, if the motive actuating the defendants was honest, and they
simply erred in the conception of their duty-,then the criminal intent requisite
to their guilt is 'Wanting and they cannot be convicted. On the other hand,
if they knew or believed these colored persons were entitled to vote, and their
purpose was to unfairly and fraudulently deny the right of suffrage tothem, or
#ny of them entitled thereto, gn account of their race and color, then their
purpose was. a corrupt one, ,_and they cannot be shielded by their official
positions."

The questions which the court below asks are these:
"i.. Was the amendment to the constitution of Oklahoma,. heretofore set

forth, valid?
1 "2. Was that amendment void in so far as it attempted to debar from the
right or privilege of voting for a qualified candidate for a Member of Congress
in Oklahoma, unless they were able to read and write any section of the (ozk-
Atltution of Oklahoma, negro citizens of the United States who were otherwise
quadl),A0 to vote for a qualified candidate for a Member of .Congress.in that
State, but who were not, and none of whose lineal ancestors was,. entitled to
vote under any form of government on January 1, 1866,, or at any. time prior
thereto because.they were then slaves?"

As these questions obviously relate to the provisions concerning suffrage
in the' original constitution and the amendment to those provisions which
forms the basis of the controversy, we state the text of both. The original
clause so far as material was this:
- "'The qualified electors of the State shall be male citizens of the-United
States, male citizens of the, State, and male persons of, Indian descent native of
the United States,- who are over the age of twenty-one years, who, have resided
in the State one year, in the county six months, -and in the election precinct
thirty. days, next preceding the election at which any, such elector offers to
.vote.".

And this is the amendment:
"No. person shall be. registered as an elector of this-State or 'be allowed to

vote in any, election herein, unless he be able to read and Write any section
of the. constitution of the.State of Oklahoma; but no person who'was, on
January 1, 1866, or at any time' prior-thereto,, entitled to vcte under, any form
of. government, or who at that -time resided- in some foreign nation, and no
lineal descendant of such person.shall be denied the right tO register and vote.
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because of his inability toso read and write sections of such constitution.
Precinct election inspectors having in charge the registratiolIol , electors shall
enforce the provisions of this section at the tW6 of registration, provided rg.
istration be required. Should reglisration be dispensed With," the provisions
of this section shall be enforced by the precinct election officer when 'electors
Apply for ballots tW vote."
* 'Considering the questions in the light of the text of the suffrage amendment

it is apparent that they are twofold because of 'thi twofold character of the
provisions as to suffrage !which the amendment' contains.: The first question
is concerned with that provision ;of the amendment Which fixes a standard by
vhich,'the right to vote is given" upon conditions existing on January 1, !860,

and relieves those coming within that standard from 'te sttindard based on a
literacy test which is established by the other provision cif the amendment.
The second question asks as 'to the'alldity of the literacy testt and how far,
if intrinsically valid, it ' Would continue to exist and be operative in the event
the standard based upon January 1, 1866, should be held to be illegal as viola.
tive of the Fifteeith Amendment. , t b ie a rIolaI

'Td avoid that Which' iS unnecessary let us at once 'consider and sift the
propositions Of the United States on the one hatdand of the plaintiffs in error
on the other, in order to reach with precision the real and final'question to be
considered. The United States insists that the provision -of' the amendment
which fixes-a standardbased upon January 1, 1868,: is repugnant to the prohi-
bitions Of the'Fifteenth Amendment because 'In substance and effect-that pro-
vision,' If iot ai 6xpress, is- certainly an open repudiation of the 'Fifteenth
Amendment' and, hence' the provision in queztion was stricken With nullity
in its ;inception by the self-op)erative'force 'of the Amendment, and as the result
Of the same power was at all subsequent times devoid of any vitality Whatever.

For thb inlaintiffs in error 'on the other hand it Is Said the States have the
power to Lxz standards ifor , suffrage and that power - was not taken away by
the Fifteeth Amendmentf but, only limited to the extent of the prohibitions
Which that Amendment established. This being true; as the standard fixed
d6*8s not in terms make any discrimination on account of race, color, or* previous
donditlon of setvitide, since all, whether negro or'vhite, who come within its
requirementS enjoy the privilege of voting, there Is'no ground tipofi which to
-est'the cobtentioS that the provision violates'the 'Flfteenth" Amendment. ' Thi4
It is 'insisted; must belthe' ase unless it' is intended to expressly deny the State's
right, to' provide a 'standard for!isuffrage, or what' iS equialent thereto, to
assert: a, that the Judgment of the State exercised in the exertion of t~at
power Is subject to Federal judicial review*or 'supervisI0n, or b, thatit' may
be questioned' and' be brought' thin the prohibitins' 'Of the Amendment by
attributing to the legislative authority an occult motive to violate the Amend-
ment or' by' assuming that an exerciSe of the otherwi'e lawful; power may be
Invalidated' be4tuse of concluslonS eoncernlng its operation in practical execu-
tosi and resulting diswrimit ntionarising. therefrom; aleit 'such'discrimination
'vas not extpressed in the stAndird'flxedo or fiir to' be'tmpiid but simply
kt-Ose from nequaliti6s natfirally nhi e i t'l , those who 'must come within the
statidarditn order to 'enjoy theright to vet.' "." "'-' '

-

Ott tl4d other hand 'the Tnited 'States deniehS the relevancyo'bf these con-
tentions. It says State power to provided for *uffrage is not disputed, 'although,
of course, tho authority of thO Fifteenth Amendment quid the limit on that power
which it iinposes is insisted upon.' "Hence, no -setion' denying the right of
a State to exert judgment' and discretion in fixifig the qualification of suffrage
is advanced and no right to question the motive of the State in 'establishing a
standard as to such subjects under such circumstnces or to reviO'W or super-
vise the 'sAne is, relied blon and no 'power to destroy; hn 'otherwise valid exer-
tion of authority upon the mere'ultimate operation of the power exercised is
asserted., And! appziying: tase principles to the very cgti in 'hand' the' argit-

Ment of the Government In Substance says: No question is raised by' the Gov-
ernment concerning the validity of the literacy test provided for in the amend-
ment under consideration as an independent standard since the conclusion
is plain that that test rests on the evereise of Statejudgment aiid therefore'can.
not be here assailed either by, disregarding, thb ,State's, power to judge on the,
subject orby testing its motive 'in,'enatting the provision. ' The real qnuotioi
involved sO 'the argument of the .overnmentInsists,, 's the, repugnancy'of the
standard which tbe.amendmen makes-,, based upbn the-conditlons existing on
January- 1,,1866;: becattse oni 6 o';face and inherently, coilderitg # he !subStance
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Of 'thinis, that standard is a mere denial -of 'the -eqtrictlons Imposed by; the, PP~
hibitlons of the Fifteenth Amendment and by niecesiary result re-createo#nt~ pa,
petuatea the very. conditions which the; amendment was intended t ;6etry,
prom' this It Is urged that no. legitimate discretion could have entered into.1the
fixng,. of such. standard ,which Involved. oply.the determination, t#, dietl
get at. --aught or by indirection avoid the cow*Mands of the amendi UMi
it *Is i7asisted that nothing contrary to these, propositions Is involve in. th
contend tiofl of the Government that If the standard which -the suffrage, amleAJ-
wient '*Les ' based upon. the conoltions existx~g on January 1, 1886, be found' 
be void -for the Ireasons urgedf the othe .r and- l literacy test 10 also void, since
that -contention, rested, not upon any- assertion "on' the .part Of the 'Governmnent
ofauY~abstr#t~ repugnancy of the literacy, test to ljhe prohibitions Qf the RifteertA
amendment, but, upon the relation between, that test 4nd the other as. formu-lated In, the suffrage amendment and, the ineyltaleest which It i4, 'deeed
must follow from holding it to be void iftl e otheris Iso declared to bep.,
*Looking comprehensively at these contentions elf the'p'artles It plainly results

that the conflict between them is much nafrower than It would seem to be because
tho premise whxch the arguments of thq plalutiffPin ,error attribute, to the prop.
position of the United States is by It denied.,'4 Onhe ve*'j' gace of things it
is clear thtte United States uo tathdisclaimrs the' gloss pt, upon, Its contentionsh
Melting' them to the . propositions which 'we have hitherto pointed4 out, 'siiicg
It, rests the contentions which 'it makes as to the assailed provision'of the suf-,
rage amendment solely- upon the ground fhi it involves an unmistaale al-
though It *ay' be'a somewhat disguised refuisal',t kive effect to the pro =1toD4
of the FiftenthAmendment by creating astandakl which 'It i6 repeated but cftll
to life the very conditions whhthat anm ,dient was adopted to deotrq I and
whiefrit had destroyed.

The 'questions then are: (1) Giving -to, the propositions Of the Government
the Interpretation, which the Government puts' upon themi and assuiiing that
th~e suffrage provision 'has the signIficane 'which the (lovernmnent assume$ It to
have, Is that provision ,as .a 'matter of 'law'repugpint' to the Fifteenth -'Amend-
ment? which leads us of course 6:e'consfider' the operation and effect of the
Piteenth'Amendmnent. (2) If yes, has the assailed amendment fff so far as It
Aixes a standard for voting as of January 1, 1868, the meaning which' the 'G6v-
erment-Attributes to It? which leadsj1s to anialyge and l~tepret thiat 'pro-
vision of the'amendment. (3) If the hveitigation as to the, twd"1ftior sutbjectq
eegtabllshes that Lhe stadprd fixed a6 of january 1,'18W$, is void, hat If tiny3
effect does 'that conclusioni have' Tponi the'fl1'oracy stiuidaid othieiwise' estab-
lished by. the' amendment? which involves 'det&Wiln Whether 'that 'standard,
If legal,, may, s'urive '0e recogntin of thie fact that 1- other 6r 186$ stand-
ard has not and never had 'any 'lgle t Ais "~r-t mj~
under sep~nrate heondings. ea xsec.Lt~ (rie h ujc

denied' or abridged byth6 Ptted StatM 'or yan'Steonkoutf
color, or Previo~ noution of servitude,. s~re'ti ~ Apo

6io to enfor Oe Aitlcle 126 byA]#lA'telegsgitlonl"' 9nr~ oe~
(a Byod out the Amew~~~~e~u' tak away, rot'i aeao4

ermenigs'i a genieral senO6 th4'powek over kuftrage whiph 'as beoniged to hose
governments from the beginning and without 'the , se~on of which pblvei'the
whole fabric 1upo~j *hich the divIsion'of W*tat an"iational axhtht~ritv ubader the
004stltution and 'the"Ognizatohi bf both g6vij 'enti'rest Would be without

8u~otan' bdI M uhqlY of' the natolai te Stt"vud fall to the
ground. in ftct, 6he ry command of tbe'Ametidmobqt iecoge thei pos~sti
of the eneraI oerl the St.aA6 n~etl4num t estorguftI
Oercise "'to thq.Opartichlar suh~ect'Wt c $ devils.

I(b) - 3~g4 it I's j~ualy beyond, the- p satubil'" 'pf queston- that theAmnen
tu'epr W'trms, restricts the, powet Of t ,~ ite t~ o9,r the St~Ates fh

abridge or deny 'the righte.'f a citizens of thel tited, St~ites 'to vote on *acconxnt
of. rac, colnr'. oi prev ,,ui ' condition of aervit nde. The restrisitlis coincidentwith th Owpr and pj;6vente, Io jxe~tionjI i~ear ofte IW4of the

Amndme4t Blut wifle this is tiq, It is'tj~ft Io t t119 Amehciiet'd
Oot, change, mnodt, *oi" deprive, the 8bateI 'Of ftil' hi poaer. as -to, Su~riue
except of course to th 1)e t t wX4ki. enmu 4evls sMo mrtoverextent tlda obedience'to It'ondi ic~ r. C*his ~eatoiyoe
4age wchte, tatep' Vio~ies"adt tilain,4h ~, e~a



11hpone are coordinate and One nay'not destroy- the other without bringing about
the 'deiaotion of both.

(c) While In the true sense therefore, the Amendment gives no right of
suffrage, it was long ago recognized, that 'in operation Its prohibition might
mieairabl* have that effect; that's to say, that as the command of the Amend,
mein'. was self-executing and reached without legislative action the conditions aC
discrimination against which it was aimed, the result might arise that as a con.
SW4Uence of the striking down of a discriminating clause a right of Suffrage
would be enjoyed by reason of the generic character of the provision Which
woUld remain after the discrimination was stricken out. E part Yarbrough,
110 U.S. 651; Neal v. Delaware, 106 U.S. 870. A familiar illustration of this
doctrine resulted from the! effect of the adoption of the Amendment on state
constitutions in which at theltimeof the adoption of the Amendment the right
of .jffrage was conferred onall: white male citizens, since by the inherent power
of the Ar, endment the word White disappeared and therefore allmale citizens
Without discrimination on account of' race, color or previous condition of servi.
tude came under the' generic granrt of suffrage made by the State.'"'
, With these principles before us how can there be room for any serious dispute
concerning the repugnancy of the'standards based upon January 1,1866 (a dat
which preceded the adoption of the 10ifteenth 'Amendment), if the suffrage pro-
visln fixing that standard is susceptible of the significance which the Govern-
nent 'attributesto It?' Indeed, 'there "seems no escape from the'concluSion that

to hol4 that there was even poaibility for dispute on: the 'subject *otild'e but
to deqare that the Fifteenth Amendment not only had not the self-executing
power which it has been recogiied to have from the beginning, but that Its pro-
visions were wholly inoperative because susceptible of being rendered Inapplil
cable by mere forms of expression embodying no exercise of Judgment and resting
upon no discernible reason other than the purpose to disregard the' prohibitions
of the Amendment by coating a standard of voting which on its facewas in
substance but a: revitalization of' conditions which' when they prevailed in the
past had been destroyed by ,the gelf-dperative force of the Amendmen ' "

2. The tan.4ard o January, 4'1866, wed in the 8#ffrage anendme Q and iti
4ignificanee..The inquiry of course .here' Is,, Does the amendment 'as to 'the particular
standard, wblch this heading embraces Involve the /mere refusal to,'comply
withAhp commands of the' Fiftenth' Amendment as previously stated? Thi,
leads us for the purpose of the analysis to recur to the text of the suffrage
amendment. .ts opening sentence, fixes, the literacy standard Which is all;
inclusive since it Is general in its' expression and contains no word of dis-
crimination on account of race or color or any other reason. This however
is Immediately followed by' the provisions creating the sta Idard based upoi
the condition existing on January 1, 1860, and carving out those con tng under
tOat standard from'the inclusion In'the literacy test which would have con-
rolle4 them but for the exclusion thus expressly provided, for. The provision
is this ' "... .

"But no' p.wr on who was, on January 1, '1868 gr, at'an tme prIoL 'theret6;
ezptitled to voe under any form of government, or wh 't~at time resided
in some' foreign nation, and no llnbsl descendant of such person, shall 'b denied
the right to register and vote bectase of hisikiability to so read ,and write
sections of such constitution." '. ..7

We have difficulty in finding words to more clearly demonstrate 'the con-
vicfiou we entertain that this standard has the characteristics which the
Government attributes to it than does the mere statement of the text. It 1i
true it contains no express words of an exclusion from the standard'"which
It establishes of any person on account o 'race, color, or previous condition
of servitude prohibited by 'the'Fifteenth Amendment, but the standard itself
inherently brings that result into existence since It is based purely upon h
period of time before the enactnment of the Fifteenth: Amendment and' makes
that period the controlling and dominant test of the right of- ultrage.' In
other words, we seek in vain for any ground which would sustain*an$ other in-
terpretation but that the provision, 'recurring to the conditions existing before
the Fifteenth Amendment was' adopted and the' continuance. of 'wich the
Fifteenth Amendment .pJ1tted, piroposed'.by In substance an&' effect' liftng,
,*,seeondtio.b 'ove'r toa iOA6 'of time after'the Amehdment to ihake them',thq basI of' th8 rjght to~suffrag inferred " direct and ositiVdis, rgard
oftf' O A met. And the pt' e- rat v a
on tilted by e*nstd ing'whet It is 1o6t!ibM Mt dlIscove any stso 'r &so,
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for, the; standard, thus fixed other than, the. purpose abovf. stated., We s
,tb.s because we are ,unable,. to IdAsover . 1ow, unless, the. prohibitions o the
gifteenth , Amendmeut were conidered,, the slightest reapq uI was j aor d -for
.basing 'the,, classificati~a :UPOn. a period of. time prior t,f~ t1lte .,zend-
,Mod., Cetainly tcannot.. e,.sai4 hat- there was any pdcuir mpecrmuncy
A e the' lmet 4aoe, wkich' 9gendered,, qtt iIut ecting. the. qiullfcatton -,

yeVte which .wQul4 not exists at another andl lerentperiod unl ,,s !1e Ffftee~xth
Amendment was in view. ,r,,

While these Considerat~ou sablis that the stazdard-. IJd, on the" basis
0f'tb.'18f6 .teat is} yo4,> they do not enable us to reply even to the first question
.ts. et% th u below, since to do tivq must consider. t -literacy s a d rd

established by the suffrage amendment and the possibility of its survlbi-g ith
determination of the fact ,that the 1866 ,standard never took Ufe sinee it was
W6id frIni the: 'lging b CAUse' of the a*Mtion' upon It of the prohibitions
ofth iliteenth Amendment.. And this brings us'to thelast heading:' - I
. 4iJ, e he.dctori~ation of 4,e s lidity ,ol the tte(z/ t et and the po8sibiliQt

'6f its surviv/ig the disappearance ot the P866 4tandar ith which i 08asse

'eated'in the siifrag a.m;eidment. '

No ti te need. be spent on the question' 6fi the validity -of the literacytest
considered ,alolie since as we have, seen its. ,estabiphment was, but the exemei"
by'the State off lawful power vested In. Itnot subject to our supervision, and
Indeed, its validityis addmtted., Whether this'test is so'connected with the
oti4er one relating to the situation on January 1;' 1866', that 'the Invalidity of
'the latter requires the rejection of the formers really a, question of state',law,
butn the Absence of any decision on' the subject by, the. Supreme Court of the
State, we must determine it for ourselves. - We are of opinion that neither
forms of clasqifkcation nor methods ol enumreition should be made the basis
(f striking do*-'a provision which was indeiendently legal and therefore was
ikwfully' 'enacted because of the* removtl' of an' illegal provision with Which
&he, legal- fpO&vion' or provisions may 'have been 'assoelated. We stat6. What
we-hold to be the rule thus strongly because we are of opinion that on- a subject
like' he one under consideration involving the establishment of a right 'whose
exercise'lieg at the very basis of governinent a' much'more exacting standard
is required than *would,,ordinariy obtain Where the influence of the declared
unconstitutionality of 0ile provision ofastatnte upon another and' onstitutionIA
provision is required to be fixed. Of course, rigorous as is this rule and Im-
perative as is the duty not to violate it it does not mean that it applies in
a case where' it expressly appears that a contrary conclusion must be reached if
the plain letter and necessary intendment of the provision under consideration
so compels, or where such a' result Is rendered ne-. ssary because to follow the
contrary course would give rise to such-,an extreme and anomalous situation
as would cause it to be impossible to conclude that it could have been upon
any hypothesis whatever within the mind of the law-making power. ' "

' Does !the general rule 'here' govern or is the case. controlled' by one or the
there of the exceptional 'conditions which we have just stated, is then' the

remining 'question 'to be decided, Coming to solve it we are of opinion that
by,-a consideration of the text of the suffrage amendment insofar -as it deals
with tie literacy* feat and to the extent that It createsgthe standard based. upon
6fiditions exIsting-on .Tanuhry !, 866, the'"cas is taken out of the general rule
and brought undevb the first of the exceptions stated. We say this because in
our opinion the very language of the suffrage -amendment expresses. 'not by
hinlication nor by forms of classification 'nor by the order in which they are
mTade. 'bt by direct and positive Inguage "the command .that the persons
embraced in 'the 1866 standard should not be under any c6fidltibns slbJected
t6 the 1lteracV test a commandd wbtc would 'be virtually set at-hauiaht'tif :on
the lI tration of the one standard by the force of the Fifteenth Amedment
tln othe"r standardebould be held to 06ntlnilp in force.
''J~b' "rees Previousli '*tte4 dtoosaO of the case and mbke it plin than.l't

iI o, r6'Pnit to'#qns*er the firft,'4uetloh,' N6, and the second. Ye.s. but beo' -oe
*e direct, the lentryv of An order to that effect WO come briefl.v to dispese"of Al
issbie' tbl ib6nsidAratton' of wifch 'we have'hitherto lpostponed from a dilre
,not to, break te' continuity of 41 " on'u4 to 'the general 'and important subject
beforenis.'' '''"''

T,, vjiVious forp, of statement not ehallenair the. Instructions given by-, the
tilaf;Wnrt concretelv considered concerning the lIabilit of the ploettofi-officers
for their official conduct, it is insisted that IA *In connection with' the 1hki
tions the Jury was charged that'the suffrae amendment was uneonstitut'onal



because of its repugnancy to the 'ifteen the Amendment, therefore;taken as a
wole the charge Was erroneos. Bjit we are'of opinion that this contention-it
Withotit merit, spedkl y in view of the doctrine long since Pettled coneelrnint
the self-executing 6erof the lfteebth Amendmentr dof whit wehave helm
to be the nature skid character of the'suffrage amendment in question The
4nteutlon concerning the in tpplickbility of 1 508, Rev. Stat.,,now 119of t
?enal C0de, or of its repexil'by ImblIcition, Is full answered oy' the ruling tid
day made in Vnited State. V. Moale, No. 180, post, p. 8M.

We answer the first question, No, and the second question, Yes.

M,:,MI. JuszIc MORiltoL"s took 'no part in the consideration andidecision of
this case;

SeMatorEkvI. Mr. Attorney General are there not many decisions
of the Supreme C6urt of the United States holding that both the
14th amendment :in4 the 15th amendment operate merely by way ofprohibitions upon State actions, and that whileCongr s has the
power under the enforcement provisions of those amendments to
adopt legislation to present violations of those prohibitions, it does
not have the power to adoptt native legislation and to do what
those amendments preppoI the States shall do?

Attorney General KATIONBoH, Senator, I think that under the
15th amendment, as stated here, under the 15th amendment, the &ed
oral Government ha no right tg establish qualifications for,*voters°.

pt has got the ri ht to, I woldW 'think under some ci'rumstances, to
prohibit, certainly to suspend those which Cangress finds, to be in.
unicable with the provisions and the enforcement of the 15th amend.
ment. In a sense lhat is prohibiting State action and 'in that sens,
if so qualified, I would agree with the statement that you have made,

Senator:Wi:N Well, confining this to the 14th amendment, I would
1ike to read this extract from the case of U'ne4, State v . eese, which
isin97U.S.page215: ,' "

!

The 15th amendment does not' confer the right of suffrage upon, anyone. It
prevents the States or the United States; however, from giving preference in
this particular to one citizen of the United States over another on account of
race, color, or previous condition of servitude. Before its adoption this could
be done. It was as much within the power of a State to exclude citizens of the
United States from -voting on account of race as it was. on account of age,, prop-
erty; or education. Now it is not. If citizens of one'race, having certain quall-
ficatlons, are permitted by law to vote; those of another, having the same quali-
fications, must be. Previous to this amendment there was no constitutional
guarantee against this discrimination., Now there is.
,; It follows that the amendment has invested the citizens of the United States
with a new constitutional right which is within the protecting power of Con-
gross. , Tha right is exemption from discrimInUton. In the exercise of an elec-
tive franchise on account of race, color or prev4us condition of servitude. Thus,
.under the' expressions of the -second section of the amendment, Congress may
enforce by appropriate legislation. This leads fs to inquire whether 'the act
now under consideration Is appropriate legislation for that.,purpose.. The
Power of Congress to legislate at all on the subject of voting at State elections
rest" upon this amendment. The effect of article I, section 4 of the Constitution
in respect to elections for Senators and Representatives is not now under con-
sideration. It has not been contended nor can It be that the amendment confers
authority -to impose penalties for every wrongful refusal to receive the vote of a
qualified elettor at State elections. It is only when the wrongful refusal at such
an election is because of race color, or previous condition of servitude that
Congress can interfere aid provide, for p ptmishinent. If, therefore, the third
and fourth sections of the act are jeYond -that limit, they are unauthorzed.. ,

Now, isn't the case of Uzidte$Stes v. Reese in harmony with , a gz ea
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lAttorney General K. TziN.ci. Yes, and it is in :complete harmony
with this bill es I read it, Senator.' . ,

t kne As abo tsection-,"r.

Attorney, General KATZEmNACU. You. know, it is not correct toeay,Congress has to draft in simply, a prohibitory way under the !4th'cir
16th amendments; in fact,Congress has drafted bills that state-thini

in affrmativeterms ... ,:, : "... .

Senator ERvn . Yes. But Congress can only; prohibit the denial
of, equal protection of laws However, it does so w der the 14th
amendment.,
-Attorney General KATZINAACH. Yes. But it can state affirmatively

what it believes equal protection of laws to require, and it has done so.
Senator; ERwv , Well, there are a multitude of cases that ar -
Attorney General KATZENBACH. it prohibited jury exclusion, ra

cia jury excusion, for example. . -_t

Senator EIIN. Yes, certairy. But it did not undertake to pre-
scribe the qualifications for jurors. It merely provided in that act
that no person should be excluded from service on a jury because of
his racer color.

Attorney, General KAZTZMBACH. How aboit provisions, Senat;r,
that, for example . ay thatall persons can be parties, all :persons can
give testimony, alh persons can make and enforce contracts, selleal
property?
Senator ERvIN,, Yes; didn't that statute say that all persons should

be or should have those privileges on the same terms as white people
haye themi ,l

Attorney General KATZItiAX4CH. It jlust says"al persons.: " ,
Senator ERvx. Yes, "all persons." But the Original of tat, satute

was the Civil Rights Act of 1$66, and it declared in express terms
that all persons should have the same rights to make contracts, to be
parties, to purchase and acquire property to give testimony on the,
same basis. that the white people eInjoyedlosd, ghts. This noth-
ing in the world but a provisiQn to the effect that you cannot.prohibi
these people from having the same rights as whitepeople.

Attorney General KATZENBAOH. It stated it affirmatively.
Senator ERvnQ. I would-like to lall your attention at this po to

some language which is best stated in the civil rights cases of 1883.
am conscious of the fact that the opinion of Justice Clark repudiated
the decision as far as the interstate commerce features were concerned,
but this hasnever been repudiated, and it is not repudiated in that
decision or anything, else; it is in harmony with a multitude Pf deci.
sions which I have right here. "I am not going to read them al be-I
cause I do not want to trespass on eternity and so they say in that case,
dealing with-the 14th amendment:

Until some State law has been passed 01 some State action, through its otM.
cers or agents, has been taken adverse to the, rights of eitisens sought to be
protected by the 14th amendment, no legislation of the United States under said
amendment nor any proceeding under such legislation-can be called Into activity
for the prohibitl6ns of the amendment are against State laws and acts done
under State authority,'

If this legislation inappropriate. for enforcing the prohibition of the amend-
ment, It is difficult to see where It is to stop. Why may not congress , with equal
show of authority, enact~a code ,of aws for the enforcement and vindication of

227,



All' rights 'of life,, liberty, and property If it is supposdbie that' the State may
deprive persons of life, liberty, and property without duo process of law, and the
amendment itself does. suppose this, why should nqt, Congress, pxq eed at once
to prescribe due process of law for tn protection of every one of those funa.
mental'rights in every possible case as well as to prescribd'the equal 'Priileges
in' inns, public conveyances; and theaters? The truth is that the, implication
of Wth :power to legislate in this manner is based upon the assumption that If
the, ttes arp forbidden to .egisl te or act in a particular way on the partqzli
subJect, ,and powers frrlo un Congress to enforce the. prohibition, this
gives'~ ~Cbgresi power to legislate generally fptfo' that -stibJect, and.not mere4
power to provide modes of redress against State legislature actiohL. The asuiumn

"A d" thei rt h y proceed tb go oa dt'length, and lay down the fact-that
the power. of Congess to enforce the 14th amendment is merely the
power to 'enforce the prohibitions of that amendment which say that
n6 state shall deprive any person of the ,privileges and inmunities
of a citimtn of the United States or of due process oflaw or'of the eqtial
p i6tection'of the laws.

Attorney General KATZENBACH. Can t make two comments, Sena;.

Senator EnRvl. "Yes..
Attorney General KA"MENBACH. It seems to' me that what- you 'ar

coming very close to saying, if I understand it correctly, is that all you
Can do under section 2 of the,15th amendment is to prohibit, what is
already prohibited by the term of the 15th amendment.

I make two'commeht', and your prior emphasis upon the~criminal
laws and, perhaps, consistent with that theory, first of all, if that theory
were correct, I do not see on what basis the 1957 and 1960 acts which
vent beyond that could be justified. That was appropriate legisla-

tion under the 15th amendment and, perhaps, even more strongly, if
you take the teins of the, 18th amendment, you' recall in that the 18th
amendment prohibited the sale of alcohol for, beverage purposes.
Those were the terms of the 18th amendment.,; Under legislation enacted pursuint to that, the, Congress banned
the sale, of beverages for medicinal purposes, and the Supreme Court
upheld -that in its EVerard's Breweries against Day by saying that
even though the terms of the amendment itself ,only talked about
beverage purposes, they thought in brder to make this effective I guess
having leis confidence in the integrity of doctors than, perhaps, you
4nd I inghthave, thatthey had t, also proscribe it for medicinal pur-
poses, and this was upheld. So here they went even beyond the terms
of the legislation in order to effectuate its purposes.

Sfieator ERVIN. The 1957 act is based.squarely on the 15th amend-
mnt., It does not give the Federal courts any powers except the
po~vers'to prevent the denial or abridgement of the right to vote where
h is onthe basisg of raceor color: ' "

A'ttoiiie General KATZENBACII. Yes.
Senator ERVN. And the 1960 act 6nly allows them to interfereon

the basis of abridgement of rights. So those acts to, enforce 'the
prohibition of the 14th amendment-,-- '.

Attorney G~neial OfTZIiT. Of course, Senator; that is all we
are doing irn 'this legislation. "The'only issue is between, is really," if
that is true, is whether or not this is an appropriate Wao. of accom
plishi that purp~se; thdt is theonly issuewe'have.,

V()rnkqG WOMBr?
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,Se.atork Erwn. Well, -it is' a far ,cry from those two actions Ao this
0ne. Those wremerely enforcing the prQhibitionagainst abridging
the right to vote on the basis of, race or color.

f, eNre' this actstepsin!and says that, on a: certain -formi!a we arego-
ingto pass a-qualificationforvoting ,;We are goingta'sayth Slb0ei
shilbeno,itre y:testsincertainarea&t-, 

910V

Attorney General:KATzENBAC. It, hasalready been done underthe
1960 act. j

Senator ERvIN. Under the 1960 act?
Attorney. General KATZENBAcH. .Yes,,Senator. .
Senator ERItN~. I'vould like' to be shownit.
AttorneyGeneral KAT=EIBAOH. There is authority in there, and it

has~been repeated in court decision after court decision to fiveze liter-
acy tests or, in a sense, to suspend litye'tests, and require th 'regis-
tration of people on 4 e_,same basis that other, people have, een
registered.

Senator ERvYN, Yes. 7But, Mr. Attorney. General, show me some-
thing that suspends the literacy test in the 1960 act. All the 1960,act
does is provide that the court shall determine the qualifications of the
voters, or voting referees appointed by the courts shall determine the
qualifications of voting, according toi tate law.

Attorney General KazF'NAUC. Well, it says in there, and thewords
"qualified under State law"-

Senator ErvIi. Under State law.
Attorney General KATZENBACA. (Reading:)

shall mean qualified according to ,the laws customss or usages Of the State, and
shall not ,in any event imply qualifications -more stringent, than those used by
the persons found in the proceeding to have violated subsection (a).

So that is predisely wliat isbeing done here.
Senator ERVIN. No, this is notwhat that says. That says that they

shall not be more stringent than those used- b the official of the State
who had denied the man the right to vote.

This bill provides that -a literacy test cannott be used at &l in the
States and counties covered by the act.

Attorney General KATNB MOT. 'Where there hlas been discrimina-
tion.,'' ) ''

Senatr'EnVmI. Well, let me read'you this, section, 5(a) :4
The examiners for each political subdivision shall examine applicants concern-

ing their qualifications for voting. An applicatibn to an examiner shaiit be in
such form as the Commssion may require, and shall contain allegations that the
applicant Is not, otherwise registered to vote, and that within 90 days preceding
his appjlcattoni he has b n denied under qolor of law the opportunity to, register
or to vote'or has been found not qualifledto vote by'a per-on acting uno$er'color
of law, provided that the requirement inder the latter allegation: may be'wal ed
by the Attorney'General .

;'Now, I askiftimder that provisions these examiners cannot register
or undertake rto pass upon the q-vajifications of any person a
regardless of 'Whether that 'person has beezi denied the ight t6 Vote on
account of his riee or color?

Attorney General KATZHNBACT. Yes, they could, if'you pt itin
terms of thatpersn.. .
-i senatorERvm; That iswhat it says, does it not ?

* Attorfney general l KftNBACH. Yes.
Senator Eixiz" Aft, &sthisprov isi0n-- ", .
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Attorney General KATZxv4BACu. We do: not "Make every, single per.
lbn get; denied under thi,-aiy more than is required' with -Federal
regstrars, Federal referees, under the 1960 1964 act&.

Senator Etvm. Undertlhispovisioni the Federal .examiner passes
upon the: qualification, of white people who, have: never; at -%y time
been denied the right to register and vote, on account of their rac4&,-

SAttorney General KA~NBACH. That is right, sii. ,
Senator ERVIN. And he can order them to register and to vote.
Attorney General KATZENBACHi. That is right, sir. , %
Senator ERVIN. Andin' State elections as well as local elections, as

well as for elections of Senators anid .Repreentatives in .Congrese
Attorney General KATZFNBAoH . That is correct, Senator.
Senator:ERVIN' Under and by the same authority of that section,the

examiner can take and- pass-on the right or qualifications of Negroes
to vote regardless of whether they have ever been denied the right to
vote on the basis of their race or color.

Attorney General KATZwnAcn. They, as individuals, yes, sir; that
is correct.

,Senator ERvnw. Yes, sir.
I have already gone over the question :about the fact that they. sus-

pend the literacy test for'5 years or 10 years, whichever it is.
Attorney General KATZt.'BACH. 'Ten years, Senator.
Senator ERvIN. Senator Fong asked you if you did not think. that

ion 9(a) which defines a crime, should contain the word "willful"
shad require the act to be willfully done.,

Attorney General KATUNBACH. Yes.
Senator ERvIN. And you said you, did: not think, so or you disap-

proved of that.
Attorney General KATZENBACH., That is right, Senator.
Senator ERVIN. Now, under this provision--
Attorney General KTZnNBACH. iI think he was referring actually

to section 7, if I recollect, but the same would be true in 9, Senator.
Senator ERVIN. Section 9; 1 was wrong, it was 9(a), I believe.
Attorney General KATZENBACH., Yes, sir.
Senator ERvIN. Now, Under 9(A)a ,person can be convicted of this

crime and suffer the punishment which it prescribes even though he
had no willful intention to deprive any person 6f the right to vote,
can he notI

Attorney General WATz7FmcH. 1 o, So nator, he has 'to at least in-
tend the consequences of his acts.

Senator ERVIN. It, does not say ethat. You ore talking about theprestmptioi of law that a p ~rsoi must &itnd the0nseqUences of his
04t,. .ButhUmight intenc[ te nonseq eZe of hs at, aInely,4t deny
the man the right to vote although he might do it on good, faith, and
on honest grounds, and he would be subject to punish .ent under this
act.

Attorney General KTZENAcH. I do notnow under what grounds-
I have difficulty-perhaps if you could give me a aOse; Senator, it
would help me.,

The general law and the criminal law is if you have got a criminal
penalty you have to show that, a man intend what he does, that" it s
not an involuntary act on his pat, and',. le,jp=9 to Ao what he is
doing. You have to show.crinhul, i~j ,t~ t kin, and, would
think that----



.Seuato ,avIN All that is inquidj s tbte shll depriv ptperson

f axight secured by this law', this bill, and if he does that ig 4
faith thinkvig that he * tified inodoipg then he nbe puni-ed
fr deprivhg man of tight to.vote,

Forthe life of me, I cannot: se, why there is objection to putting
the word "willful in there because, it only means he does it intention-

ttorney General KITZjfa(Aqn, If it only means he does it inten-

tionally, Senator, then it is already included. I think it might b~
deemed to mean something more than that, and, normally when an
unnecessary word of that kind is put in a criminal provision the court
reads a special meaning into it.

Senator ERVIN. Well, I know of very few criminal offense that are
punishable by as: much as 5 years' imprisonment and $5,000 fine that

o not require ihat the action be willful or intentional. Here there
is no such requirement. I , - ,, I

Attorney General KATzrzBAoH. Section 241, ior 'example, almost
identical penalties to this, does not use the words "willfully or inten-
tionally."1
.,°Senator, Eivxw. Yes. But. decisions conotruingthat say it has to
be Willful; 242-

Attorney General KTZRNBAOH. 241, Senator, was the one I referred
to.

Senator ERVIN. 241--2 cncerning a much, lesser offense than that
created by. section 9(a),of tiis bill, require that the man shall act will-
fully.

Attorney General KATZENBACH. Yes,,,I think 241 does not, Senator.
Senator EuviN. 241 reads if two or more persons conspire to injure,

oppress, threaten or intimidate any person. Now persons cannot con-
spire unless they enter a conscious agreement and- have a meeting of
minds. The purpose of, their conspiracy must be to injure or oppress.
You have the equivalent of more than willful there, because it has to
be a meeting of the minds, they have to agree on the same thing, and
the purpose of .that agrement must be to injure somebody. That is
the way I read it. Don't you thinkthata nMan in order to enter a
conspiracy would, have to wake an agreement, and the agreement
wouLd contemplate a meeting of minds on a spepific,thing to done.
Cert iny if he agrees to injure somebody he is acting intentionally or
willfully,.

Attorney Gekneral KATZENBACH, Four Justices in the Supreme Court
did not agree with that view in the Wiliams case, Senator.

Senator ERvIN. Where did that case orig'uate, maybe you will call
it to m ind? I -, v,, . . . . ... .

Attorney.General Kow"CM. it came up in the Supre~me Court.
Justice Frankfurter and three Justices-the 'citation is 841 U.S. 70,

Senator ERVIN. They certainly did not hold that a person coOld
not be convicted of a conspiracy unless they had a definite conspiracy
to jure somebody.

Attorney Gene ra1KATZEN2BACH, No, that is correct, Senator.
$onatpr ERvxN, Wasn't that question of whether they had to have

a specific intent- ,
Attorney General K zmA omo. Yes.
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Senator ERvi. To violate depriving a man of his constitutional
rights I', :

Attorney General KATZENBAit. Yes.
Senator ERviar. In other words, they held, in effect, thatiin addi-

tion to conspiring to do these enumerated things, they must have a
specific intent to deprive him of a constitutional right?

Attorney General KATZENBACH. Yes.
Senator ERvIN. And five of the judges held that and four dis-

agreed.
Attorney General KATZENBACH. It was 4 to 4 actually, if I recol.

lect. One was not sitting in that.
Senator ERvIaq. There were four who took the position that there

had to be an intent to deprive, a specific intent to deprive, of constitu-
tional rights, which failed because that was in hanony with the lower
courts.

Attorney General KATZENBACH. Yes. Four said not, and Justice
Black concurred on an independent ground.

Senator ERviN. And I believe practically the same decision was
made by at least five judges in the Screw8 case, was it not?

Attorney General KATZENBACH. Yes, that is my reason as to why it
is unnecessary. .. . . . .

Senator ERvIN. Do you not know that the present census lists as
residents of State or locality the people in military service there?

Attorney General KATZENBACH. Yes, Senator.
Senator ERVIN. And they also list as residents for locality those

people attending school?
Attorney General KATZEN3BACH. Yes, Senator, that is right.
Senator ERvix. So I would like to show for purposes of the record

what I stated a moment ago in a colloquy with you and Senator
Fong. Cumberland County is a county which contains Fort Bragg,
which is, as I understand it, the largest Army post in the United
States, and the largest military post on the face of the earth. Craven
County contains Cherry Point, a marine installation. Pitt County,
the third of these counties that would be deprived of the right to
exercise a constitutional function under this, has East Carolina Col-
lege, which has approximately 6,000 students. If you take the number
ofinarines in Craven County, the number of soldiers at Fort Bragg,
and the number of college students at East Carolina College, that live
outside of Pitt County, and deduct them, from this total population,
those three 'counties would have voted m6re than '50 percent of the
people of voting age in them during the last presidential election.
This shows how this formula works.

Attorney General KATZEnBAOH. Senator, I suppose it is possible
that some' of those people were registered 'and voted, wouldn't you
think ?

Senator ERviN. It would be possible, buta great majority of them
did not.

Attorney, General KATZENBACH. So the difficulty ig if we excluded
all people tI military service, fpr example, which could be' done,, we
would also be excluding some people who are registered and who voted,
within that State. Now we--

Senator ERvir. The chances are- ' .
Attorney General KAZEi*BACH. We have not done it, on a county

basis. 'But we did do it ona State basis, and took'tbe view that let's
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see what the figures would be if all figures in military service were
excluded, and We found out that in all States except Alaska would be
covered -by this, the percentage would not affect coverage if they were
included. So we thought that for that reason: there was some demon-
stration that more than half of these people may have voted Where
they were stationed. So for that reason we thought we were making
the test fairer by including them rather thafl by excluding t' m.

Senator Evim. You are not informing me that with respect to Fort
Bragg the Department of Justice went into Fort Bragg and ascer-
tained how, many people in Fort Bragg were registered and voted'
there?

Attorney General KATZENBACH. No, Senator, we did not do that.
I said we only did it with respect to the States. We did not do any-
thing with respect to the counties in North Carolina. I do not think
we have examined it in that way. But the indication we had from
the States was that apparently as far as military personnel and de-
pendents, and so forth, were concerned, that at least something in the
neighborhood of half of them were actually voting and registering
in the places that they were stationed.

Senator ERviN. Well, as a matter of fact, in order for a military
man to be registered he has to acquire a residence under State law,
doesn't he?

Attorney General KATZENBACH. Yes.
Senator ERvIN. And the general rule is that a man does not acquire

a residence under a State law unless he locates there permanently or
locates there for an indefinite period of time with no present inten-
tion in his mind of removing from it; isn't that so?

Attorney General KATZENBACH. Yes. I should think anybody in
military service would, might very well, qualify under that.

Senator ERvw. Don't you know that most military men, like the
former President, President Eisenhower, who did not even register
to vote until he was 62 years of age, on account of that rule of law--

Attorney General KATZENBACH. I recall that fact was brought out
in the case of President Eisenhower.

Senator ERviw. And I would say that very few military people" reg-
ister.I As a matter of fact, it was only the other 'iay in the Stat, of
Texas that one of tho Federal courts held that they could not deny
a military man the right to register if he says he was a permanent
resident of the community. So do'not believe many of ihem register;
That is just a belief. I have no figures.

I notice in the Third District, one of the counties in North Carolina
which would lose its right to exercise its constitutional power, is
Wayne County, and it is the site of one of the largest hospitals for
the mefntally iflin North Carolina.. a hstlf

I want to ask you if the mentally ill r noi counted; as residents -in
a place.where they are hospitalized? q .

Attorney General KATZENBACH. I assume that they are. I do not
know the answer to that, Senator, but I certainly would notdeny it,
nor would they be registered underphis aot.

Senator ERviN. o they would not be registered and would not
vote, but they Would be counted as part of the total population o"
the purpose of ascertaining the percentage of people who voted.

45-755t-65-pt. 1-16
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Attorney General K&rzzrcn. Yes, I think theby.. w411j igt be.
Senator ERvmi. So that is another reason I think that thu test is

fort of, asI'say in good North Carolina language, cockeyed, It is
lacking rhyme and reason.. I wish you would look at page 71, You have got a provision-maybe
it is not page 7 because I have got an amendment here. Itis section

Attorney General KATZINBAOH.: Yes, Senator.
Senator ERavr. This provides that in any case where an,examine"

has been appointed, any election official in any 'political sub-
-division who alters the record of voting in such election made by a
voting machine or otherwise shail be fined not more than $5,000 or Im-
prisoned not more than 5 years or more. Doesn't it say that?

Attorney General KATZENBACH. YeS, sir.
Senator -ERvin. And even under the language of this section, he

would be subject to that fine and imprisonment even though he altered
.the record for the purpose of showing the truth of what happened in
the election, would he not?

Attorney General KATZENBACH. Altered it for the purpose ofshow.
ingthetruth I

-Senator Ema. Yes., He would fall within the condemnation of
-the words of that section even though he altered the records for the
purpose of making a true report of the election.

Attorney General KATZEiNBAOH, You have in mind a situation where
the tally sheet is changed because he misheard it or, something, of that
kind?

Senator ERVw. Well, I think about this situation. In North Caro
lina we have election officials, registrars, and the judges of election,
who make their report to the county board of elections, and if they
would find out after they had compiled their records that,,they had
made an error in the addition, and, then they altered it so as to make it
*bear the truth, this is, 9 broad enough statute to catch them. • - ;_

Attorney General KATarvBA=i. Yes, under that construction, Sena-
tor, it might be that provision here is taken straight out of the exist.
J law which congresss has already enacted.:

Senator ERvnr:.Yes. But don't you think it should -be modified t
-show that it mustbe a corrupt fraudulent alteration ,

Attorney General KATZEWBACH. I would suppose the intention of
this was thatit would-becorrupt orfraiui4ent-

Senator ERvIIN. But it does not say so.a
_ Attorney General KATzummoH., Alteray,0n. Nor does the existing

low on the same subject, Senator.
Senator EaviN. Is this a verbatim opy?.
Attorney General KATzmBOH. I will read you section 302 of the

Act of .960, which is 1974(a),whicl says:
Any person, whether or not an officer of election or enitodlan,, Vho Willfully

Senator EnAvnr. Willfully.
Attorney General 'KATZE4:$AOl- i(.tontinueS leadingg ':) '

tealspstroys, conceals, itlates or alters any record o' paper required byaektiu'801 to'be retained apd *eserved shallbe fined not mnre than-
.nd so forth," and im, rsoned'i I does not say !.he - k

Senator ERvI, It sayi willfully.though.
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Attorney General KA1'ziSAM1. Willfully alters.
Senator ERrs. Yes willfully a&tars.
Attorney General KITZ=w0H. 'Yes, but willfully alter$ le opd

be-verywil - -.. in his correctionofthatmistake.,
'Senator !RviN-. He has to do it wronffully.
Attorney General KATzM CV. It oes not say wrongfly, Sen-

tor. It just says willfully.
Senator ERvnxw I say that says willfully; this does not.'
Attorney 'General KATINflACi. I do not see how the addition of

the word "willfully" to this would improve the problem that you state.
Senator ERvINr. Well, the difference is in dne ca' if I man does

alter it in good faith he is subject to this punishment. ..n the other
case, unless he does it wrongfully on stubborn purpose, that is the
ordinary definition of willful, he would not be guilty and yet he
cannot even correct the record to show the truth without be'ng subject
to fine and. imprisonment. I point that out because I think-
. Attorney .General KATW4BAOH. Would the, word "willfully" in
section (b) meet your point, Senator ?

Senator ERvXI. It would certainly make it better.
Attorney General KAT~BAO. I have no objection to the word

"willfully" in there. ,  , ' . I - , _ , _
, Senator ERvI. I think that, is another indication, however, that

this bill was drawn in haste, without-I am blaming nobody, but cer-
tainly-:

Attorney General KATz=N AoH. Senator, the other day we went
into the history of this and found out that as far as Article I, section 2
is concerned it only got drafted which is the one you have been basing
so much on, only got, drafted, the last 6 days of the Convention.
I suppose you couldsay that was drafted in hastealso.

Senator ERvn. I think it was-no, I don't think it was. Section

Attorney General KATzh XD0H. No, article I, section 2 of the Con-
stitution did not appear at all until the last 6 days of the Convention,
but I do not think it means something was drafted in haste necessarily.

Senator ERVt'a. ArticleI I
Attorney General KATzmAV. We do not claim perection in the

,drafting.'- We think people can improve it even if you take along
time in, drafting it.

'SenatorHxar Would the Senator yields Is "willful" as -desirable
as"wrongf l" Is one always wrown who is willf l.

Senator Eviv. Yes, yes. As the saying goes wrongful and stub,.
born. It has to be with stubborn purpose. .

Senator HART. Intending a good end would not include a fellow
viho is w illfuL -,, ,,i I II - i .I I ,, ,,I. " iI

Senator ERvIN. If he deliberately alters anything it would imply he
was altering it for a wrongful purpose% and here hewould be caught
although he altered it in the best of g faith. -

I Ido'n t accept what was brought out by Senator-Dirksen here the
other day about the first article of the.Constitution, 1. put something
iitherecord.slongthose lines./

T i je~o'st article o the 0onstittit6it*ich glves t-the status the rights
and dity Ot&&ser6 tle' rl ts and duties of voters has not disaippeared, It
kas not been repealed, and Its mneanind saslear today as, t wom 172 years qgo,

Article I, section 2 of the Constitution says very clearly that In choosing rep-
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resentatives for Congress the electors- lp each State shall have the qualifications
requisite for electors for the most numerous ,branch of the State legislatures
According to James Madison's Journal of the Constitutional Convention, this
would dem t 'be the'provision that 'met with the wost complete approval by
the delegates. In fact, the only dissenslnoverthis,lausesoase whenGovernor
Morris proposed that all electors and Teprqset~xiyes shouldd be.egv ted by the
Constitution to be ,freeholders. However, the overwhelming majority of the
framers felt 'that the- right of the States' to prescribe qualifications should
remain unfettered. According to Oliver Ellsworth of Connecticut, the States
are the best Judges of the circumstances and temper of their own -people.. The
delegates were,. in fact, loath to submit to the national legislature the. power tW
decide who might vote.

George Mason of Virginia said the powe f i to alter 'the. qualifications' w6uld,
be a dangerous power in the hands of the national legislature. '

James Madison himself took the floor often to defend this article which he
helped to draft-
!,!And James Madison was about as good a draftsman as this country

ever knew.
At one point he noted that the right of suffrage was certain qne. of the runda

mental articles of republican government and ought not to~be leftto be regulated
by the national legislature.

On August 8, 1787 the section was unanimously, approved by the Convention.

Now, there happened to be a lot of argument and studf about the
Convention unanimously approving it, and so on and so forth. So
I do not thinkthere is any comparison between the.First amendment
and this bill.

Attorney General KATZENBACH. Well, I grant you we did not have
the skill of James Madison, Senator.

Senator ERvIN. Now there is one other provision in the bill that I
wish to talk about, and then I Will cease to allude-to what I conceive
to be its defects. Section 8 in effect. says that a, State legislature
cannot change its laws in imposing qualifications or pro eures for
voting and make them effective until such 'Ilaw or laws have been finally
adjudicated in an action for a declaratory judgment against the
United States in the District Court for the District of Columbia.

Attorney General KATZENBAOH. Yes.'
Senator EV .And such qualifications or procedures will not have

tb, effect of denying or abridging rights guaranteed by the 15th amend-
ment. In other words, a State legislature has full power'under the
Constitution to!,pass laws regulating procedures 'for voting and pre-
scribing qualifications. Yet, unless the State comes up here and gets
in a lawsuit with-,the United States ijipth6 District- Court of the
District of Colitnbia, its laws cannot become effective otvthat subject,
can' they? I

Attorney General KATZENBAcH. The lawif of the States and political
subdivisions covered'by that; yes, that is correct.

.Senator ERviN. Well, I cannot see the purpose of that, since this
bill doe het attempt to abolish any State laws except Ihose relating
to whether they findthem to be tests or devices; does it I

Attorney General KATZENDAOH; No,., that is correct, Senator. ,
Senator Ei vIN. And doesn't section(b) make it very clear that

any test or device shall mean any requirement that any person as 1
prerequisite for voting or registration for voting demonstrate the
ability to read, write understand or, to shorten" tat d6si't sectioit
8(b) outlaw every literacy test and everq understanding test n any

of the States or c0ntiew26vered by this act?

no 106



A!Attorney General KATiENI3ACH. Yes, it does,.Senator.;
Senator EViffN. -Yes,'
Since the bill does not intend to affect anything except tests or

devices as defined in the bill, and any test or device that is contrary
to the -bill would already benull and void: if the bill is constitutiona ,
why in the world do you have to have a court test before a, State -cn
change its law?

Attorniey General KATzENBAO. Well,' Senator, it may be redundant
insofar as it uses the ward "qialifications,'if you equate qualifications
with tests or devices.

-It'occUrred to us that there are other ways in which States can dis-
criminate,, and'we have: had experience with State legislative efforts

in other areas, for example, hmiting the registrars, to very shox t
periods of time, or theimposition of either very high poll taxes or prop-
erty taxes which would have the effect of denying or abridging rights
guaranteed under the 15th ani idment, that kind of law shouldbe
covered, too.
* This was'put in with an effort of not letting a State legislaturecon-
tinue past practices of discrimination, preventing that or subjecting
that to judicial review, somewhat the same way that State reappor-
tionment plans are subjected to judicial review in order to determine
their constitutionality.

Senator ERVIN. Well, you have a provision in this bill to the effect
,that an-expminer can goand order people registered.

Attorney General KATzENBACIT. Yes, sir..
Senator 1 RvI. And an examiner is told to disregard State de-

Attorney General KATZENBACH. Yes. I do not think this is neces-
sary with respect to tests and devices, and I do not suppose that test$
and devices could be questioned under it.

But the effort here was to get at things that were not included within
the words "tests and devices. ' And the thought thatother things that
violated the 15th amendment by a State should also be subjected to
judicial review..,

Senator tivn. It seems to me that is a drastic pover which can
hardly be reconciled wit the federal system of government, if we still
have a federal system of government.

Attorney General KATZENBACU. I think it is quite' a strong power,
Senator. ,The effort is to prevent this constant slowing down process
which occurs when: States enact. new laws that ,may clearly'be ih
violation of ithe 15thi 'amendment, ibut' yoU have to go, thr6ugh the
process of getting judicial determinations. of that. It takes,'a long
time. In the interval the purposes of the act are frustrated.

N 'there' may' be betterways' of accomplishing this. I do' io
know if'tere are. There are sm here' lean imaginei 4go&1 many
provisions of State law, that could be changed that would not in any
way abridge or deny the right; and we, perhaps, except for the fact
that some'members of the committee, I think, inCludig'yourself, have
had diculty wfth giving the: Attorney General di'screti6n ' spne' of
these' -ings-perhaps this 6cul@ improved by applying it only to
those'laws 'which the Attorney; Oeneral ftakes exception to within a

Iven period of 'timeO. 'Pebhap that Would remo ~e some of the bir•,
dens.
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Senator ERvIN. Itake the State of Nor4h Carolina, the qualifications
for voting in North Carolina which are prescribed in the State con.
stitution.

Attorney General KA&ummou. Yes.
Senator Eavrn. And it cannot be changed without, a two-thirds vote

of each house of the legislature.
Attorney General KATZENBAOH. Yes.
Senator ERvI. And it cannot be charged even then until the6iM-

jority of the people of the State of North Carolina agipee to it.
Attorney General KATZKBAGH. Yes.
Senator ERW . And it would seem to me that it is efficacious to

say that North Carolina cannot legislate in this field even by constitii-
tional amendment, and make the legislation valid without getting
such an adjudication. It seems to me that is putting North Carolina
in a- mighty low state in the Federal structure.

It seems to me it is rather perspective in nature, more than neces-
sary. That is my own opinion.

Iwant to go back to section 8(a) for just a minute. This section
8 (a) does nof invalidate a State literacy test merely because you have,
a Stt literacy test, does it I

Attorney General KA'T=WBAOH, No; it does not, Simator.
Senator Envm It only invalidates it where less than 50 percent of

the people voted in the election of 1964 ?
Attorney General KLATZNBACH. Yes, Senator.
Senator ERvIN. I think this is a fair provision to show how it op-

erates. Take the District of Columbia. This was furnished to me by
somebody else, and I have had it checked by the Congressional Library
for acciiracy:as to figures:
Total number of District residents of voting age-------L---------- -- 512,000
Total registered (42.6 percent of the total).. ----------------------...... 220,000

. ot registered (57.4 percent)- ------------- ------------- 296,000

Thiswas in spite of the fact that the country had amended the Constitution
to permit District residents to vote In the presidential election and a strong
dive, wes put on, here to register everybody--special registration places set up
and koejt open evenings and weekends to handle the registration.

Attorney General KATZENBAOH. Yes.
Senator'ERvIN (continuesre aing):
All that was required for registration is that the ipplicaut be 21 years of age or

older, hoe, resided in the District for at least a year, not be registered to
vote elsewhere or not claim a voting residence In another. State. The only dis-
qualification for voting is to have been convicted of afelony and not pardoned, and
to be mentally Incompetent at the time of registration. There Is no absentee
voting.

With all this, only 42.6 percent of District residents of voting age were reg-
istered, and of those 90 percent Voted in the 1964 presidential election-with a
vigorous "get 'out the vote! campaign-o that .in the end only 88.4 percent of
the voting-Oge population of the District actually weit to the polls. So, had
the District had any literacy test, the bill would hold, Ipso facto, that there was
discrimination on the basis of race or color. I

The excuse given for the low percentage is, of, course. that there are o many
Government employees living here wlio vote In , other State, but the same would
apply to northern Virginia and also to other political s ubdivIuloni where there'
ore, large concentrations of military or civil employees ot the, Federal Govern-
ment. There are great.conqenratlons, of mqitary employees iaany p of
the South. " /
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-Whether literacy tests ofthemselves or even discrimination in their
aPplication are conclusive evidence 'of a low percwtage of, voting is
piestionablson the basis of the following statistics: ,

Florida has no literacy test, but in 1964 the turnout was only 52.7 percent of
thevotingage population, and in five counties the percentage was leas than 50
percent-in one county, only 8.0 percent.

Arkansas has po literacy test, but In 1964 statewide only 40.9 percent of the
voting-age population voted, and in 19 counties the percentage was below W0
peent-in 1, down to 35.4.

In Kentucky, withnbo literacy test, the State's percentage was 52.9 percent,
with, 13 counties below 50 percent-1 with the magnificent figure of 24,4 percent.

Even Maryland, with a percentage statewide of 56 paipXnt, had three counties
that went below the O0-percent mark.
Eow unreallstlc the percentage criterion is is best illustited by a comparison

between North Carolina, which has a literacy test, and its neighbor Tennessee,
which does not have a literacy test. In 1964, North Carolina's percentage state-
wide was 51.8 percent, whg!e Tenessee's was 51.1 percent, or slightly lower. In
Nrth Carolina, there was 34 out of 100 counties which had a percentage of less
than 50 percent while In Tennessee there were 22 out of 95 counties with less than
50 percent. Tennessee also has somewl'at more lenient residence requirements-
I year in the State, 8 months in tho county, and 30 days in the district, while in
North Carolina, it is I year in the State and 4 months in both the county and the
district. North Carolina also 'has considerably more'Negroes than does Ten-
nessee-about 25 percent of its population, as against about 17 percent In
Tennessee. Yet; despite all these factors, the statewidedvote Was approximately
the same in both. Wes it literacy tests that caused the low percentage or Just
the general apathy of both white and Negro? Can it by any law or logic be proved
that North COrollna Is, guilty of denying the vote while tennessee isn't, simply
because the latter doesn't haveany literacy test?

I would interpolate here that'North Carolina and Tennessee are
virtually the same kind of States, settled by the same kind of people,
and, their legal systems, with the. exception of lennessee abolished
the literay, test, are about the same because Tennessee derives its
wion law from North Carolina law, and I cannot imagine a better
'two States for comparison. I I I

Au even more astounding situation with reference to this would be--
twill give' in a moment with respect to the State of Texas. If you
went to make any commentss on any of these, Ur. Attorney General,
at this time, I do not want to shut you off. - L

Attorney General K z=mci. No. We submitted the statistics
which we think bear it out; and I do not thinkit isa condition, Senator,
of its constitutionalityr that the test applied with absolute-precision to
every single area. P.think it is significant that of the States which
have literacy tests, and which vote than 50 percent, that SOi' of
those seven States should '66located i areas where there have been
racial problems of onelid or another.

Senator ERvIr. I believe yesterday you used the expression' "thp
old Confederacy.'!

Attorney General KATmss~rAoHi. What?1
Sewsrtor E~RVIN. I believe yesterday you, spoke of North Carolinla as

being part of the old Confederacy.
Attorney Gmeral K AmwmcH. Yes.
Squator ERVIN. Now, Tennesseewas a part of the old Confederacy.

Senatqr luvm, And North Carolina voted more people, & higher
percentage than Tennessee, which has no literacy test.

Attorney General KArT n W, . rXef.



Senator ERVxN.. It would be just as logical to say that nmore people
vote in North Carolina than Tennessee because North Carolina.did
have a literacy test and Tennessee did not have one, It, S juse as
logical., .- ,. , . - . 1. .. , ,

Attorney General KATzE'mBACH. Senator, it may very *w6ell b0' a
I have conceded it here several times, -there may, very well be viola-
'tions of the 16th amendment that exist in States other than those with
literacy tests. "" - th* I thought it was interesting in your statist's,,h when you tok
,States thatyou ,were comparing j.with these States, so many, of those
States' did come from the same 'general area which has been sub.
ejected to the same general problems. I have: c neded here: that I
think there may well be racial discrimination in the, northern part of
Florida which has no literacy test.' Florida was one' of theStates
.that you mentioned.' We have brought suits 'and established thenin
-the State of Tennessee. Tennessee was, one of the States that you
mentioned.

There may well be some racial discrimination in the State of Arkan-
sas and Ar ansas was one of the States that you mentioned.

go it seems to' me, Senator, that the statistics 'that you just read, in
.my judgment, sport the provisions of 3(a),, and tend to show ,how
-very reasonable those provisions are, and I am. happy' that those
'statistics are in the record. .

Senator ERvIN. In reaching, that conclusion' how much Weight did
you give to the fact that these States--that the Stat& of North Carolina,
the State of South Carolina, the State of Georgia, the Staite' f Ala-
'bama' the State of Mississippi, the State of Louisiana, cai be classified
'as one-party States, whereas Tennessee has 'a very- strong two-party
-system? 'Did you give any discount for the fact that people do not
-come out and vote very much in'a State where there is no opposition
party to require a hot election?

Attorney General KATZF.NBACH. There was pretty good opposition
in the 1964 election, Senator, in a lotf( those 'States. 'I do not, recall
'that--I think- the one party you are referring to is the Democratic
Party, and I do not. recall that-those States were in' the pocket of
the-Democratic candidate for the President. As'a matter of, fact, I
Father think itwas the opposite.

Senator Evm.'- Yes; and that is one' of the things that is right
'interesting, ad' in that, connection, a' 16tof people in this area fr-om
North Carolifnia where virtually every coUilit in this section: of North
Caolini fell below a 50-perdent v6te; AeO coiities in which the people

always been Democrats, in the6&'rwhelming majority. They are
'Wot accustomed to votiigthe Republican ticket iuder any circuin-
stances, and they did not like to vote Republican, and' many of fliem
were, very much. dissatisfied Witli the'Democratic ticket on account of
civil iighte issues.' Ohe man wh6 raii for Governior of North Carblnq
twice, Beverly Lake, and carried that ara of th State, and woi% kmno*
it, said the reason they had a vote belkW"50,percent in certaiii' cities
'was, because the Dem6ciats di.1n't' want to vote 'for the'Republican
candidate and did not like to vbte f6 thetNio6ratic' tic et. '

i *ill put this in the record.: "ItisP a' '61ippihgTrom o6rth Caro;
lina newspaper. ' " ' h .n. "

(Th newspaper'article rferiedta f w6'
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L.B.J.'s VOTING BILL STRAM 3Y LAE

Raleigh Attorney Beverly Lake declared Monday that President Johnson's
voting rights proposal would be "a revival of Reconstruction tyranny."

Lake, twice defeated for the Democratic nomination for Governor, asserted
in a television talk that the proposed law "is unconstitutional and unjust in
so many respects it is impossible to mention them all in 2 hours, let alone 2
minutes, so let's look at one of them.

'IT-his bill provides no person shall be denied the right to vote in any election
because of his failure to comply with any test in any county of a State, which
last November required any test for voting, If less than half of the people in
the county over 21 voted in the election last fall," Lake said.

LITERACY TEST

"North Carolina has a literacy test for voting," he added. "The U.S. Supreme
Court has held it constitutional. In 34 of our counties less than half of the
adults voted last fall.

"Under this bill, North Carolina will be denied the right to continue to apply
this wise and valid law in 34 counties simply because last November most of
the adults, having to choose between a Republican &d Lyndon Johnson, did
not vote at all," Lake continued.

"Not only is our literacy test thrown out," he said, "we cannot require any
educational achievement at all, not even completion of the 'first grade, in these
counties. We are forbidden to require voters to be of good moral character."Another State, having exactly the same literacy test as ours, but in all
the counties of which half of the adults voted last fall, can continue to require
its voters to meet that test all over the State, but North Carolina cannot.

"This bill creates second-class States in America and puts North Carolina
and many of our sister States, including the great States of Alabama and
Mississippi, in the second class," Lake declared. "We are no longer to be per-
mitted to make and enforce laws other States can make and enforce.

"That is what the President proposes to do to you," he said. "Don't you think
our Governor and our legislature ought to make known to the country that
North Carolina objects to this revival of Reconstruction tyranny and should
assure our Senators and Congressmen of the full backing of the State in op-
posing it?"

Senator ER xN. I still went down those counties and did the best I
could to persuade them to vote Democratic.

Attorney General KATZENBACH. I know you did, Senator. -

Senator ERviNi. But the District of Columbia was rather overw, eim-
ngfor the President, was it not, where only 38 percent voted I
Attorney General XKTzFNWBAcH. For the first time.
Sonakor ERVIN. .Yes.
Attorney General RATZENBACH. For the first time.
Senator Envni. Well. let us take the State of Texas.
Attorney General KATZENBACm. Yes.
Senator ERVIN. It is interesting to note that the State of Texas is

excluded from this act, and the State of Louisiana is included in it,
although the State of Louisana voted a higher percentage of itsvoting
population than the State of Texas.

Attorney General KATZENBACH. That is correct, Senator.
Senator ERvzw. And that shows again how curious this formula is

and how little it reflects conditions,
Attorney General ,KATZE AC. Senator, I think what is shows is

that Louisiana has a literacy test which has been a terrible headache
to us in case after case after case in 'violation of the 15th amendment,*,here we have won v ctory after victory, and wh're the Sate of Lotu-
isiana has passed a new law after a new law in order 16 sup raci

Isrimiwatio.n.*rt uir acl
. think the reason for the'' incloiin of literacy t ts here as the

criteria was that it was literacy tests 4 i t we hive found iI experience



after experience after experience that a number of States have had-
in a number of States which has been the device for violation of the
15th amendment, and that is the reason the literacy test .qualificatir
is put in here,

SThis is Supported by the record it is supported by the whole record;
of the Department of Justice, and that is the reason why literacy tests
are one of the criteria.
, We are not saying' that here, that all by themselves literacy tests
constitute racial discrimination. We are saying that literacy tests
have been used for that purpose in State after State, and we think
there is a relationship between that'and racial discrimination, and we
think that to enforce the rights of the 15th amendment it is necessary
to suspend the operation of literacy tests in those areas of the country.
where there is reason to believe they have been used to effectuate dis-
crimination; and had we been aiming at other things other than literacy
tests, this would have to have been -drafted in another manner.

Senator ERVlN. That is the reason I have trouble with the thory
of this bill. The fact that only 49.6 percent of the people of these
84 North Carolina counties voted constituting evidence, sufficient
evidence, that Catawba and Beaufort Counties were violating the
15th amendment, but the fact that only 38.4 percent of the people of
voting age in the District of Columbia voted, does not show there was
any violation of the 15th amendment in the District of Columbia.
I The fact that in the State f Louisiana 47.3 percent of the people

voted shows' that there were violations of the l5th amendment in the
State of Louisiana, but the fact that less than that; namely, 44.4 per-
ceht of the people of Texas voted does not show there is any violation
of the 15th amendment in the State of Texas.,

Attorney General KATZENBACH. Senator, inthe first' place, beca us
the test might not and need not constitutionally be absolutely precise,
section (c) was put in to enable a State to come in and ' show that it
was not for reasons of discrimination, that they had'not committed
discrimination, in that State. It woilld not make any sense, in my
jud ,nent---we are aiming at the principal device that has been use

literacy tests, and similar tests and devices-it does;not make apy sense
to abolish them in the District of Columbia because they do, n tUeist
there. It does not make any sense to'abolish theiii in Texas, they do not
exist there. 

4tI *''Senator ERvIN. Instead of bringing 11bil and making the cortinu-
ance ,ofthe literacy test dependent upo the nuribe 'of people who
voted; wouldn't titmake more sense to bring a bill which applies to
a"Staite where less than 50 percent Of the people voted, and to every
county .andf. evd" Siate where less than 50 percent o the people, vote,

that this bill will apply Why not 'o that and make it fall lke the
Lord's thrust and the uInjugt alik6,

Attorney fenerial TZENBACH. In a seeit already dothat, $ena-
tor, because there are no literacy teste in thOse States.

Senator EThw. But the percentage of voting in many'ol these States
s'much-less.
'Take, for example .theotat of Texas, -which' is one ,of the worst

illistiationis, onl' 5 Statesand'the District of OolumIia, of the Ai

voting areas in tletWnited States in the 1984 election, qteid less thaul
thq State of Texas, and ret thee es that Are used to n Wenn North

aro0ina'are not used to coide4 Teas.
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*, Attorney General KATZN&.- EnB . Senator, if you look at the less than
50 percent of people who vbted in the presidential election of 1964,
if you look at that without regard to literacy tests you find in Alaska,
which has a literacy test, covered 49 percent; you nd Alabama, which
has a literacy test, -'overed with 46 percent; you find Arkansas, which
has no literacy test, 49.9 percent; you find Georgia, which has a literacy
test, at 43 percent; you find Louisiana, which has a literacy test, at
47 percent; you find Mississippi, which has a literacy test, of -8 per-
cent; you find South Carolina, which has a literacy test, at 38 percent;
you find Texas, which does not have a literacy test, but which does
have a poll tax, of 44 percent; and you find Virginia, which has a
literacy test, at 41 percent.

I have read all of the States which voted less than 50 percent.
Senator ERVIN. Yes. But you-
Attorney General KATZENBACH. Don't you think it is significant

that on this figure which you say bears no relationship at all, Tat with
two exceptions, Arkansas which is at 49.9 percent, and Texas which
is at 44 percent, those are the only two States that did not have literacy
tests that were less than 50 percent?

Senator ERvIN. Yes. But here is North Carolina which voted-
I will just use this figure.

Attorney General KATzENBACq. North Carolina is not in it.
Senator ERtviN. North Carolina voted 51.8 percent of its total voting

population and Tennessee voted 51.1 percent of its total voting popu-
lation. •

Attorney General KATZENBACH. Yes.
Senator ERviN. And that proves, according to the theory of this

bill, that North Carolina was violating the 15th amendment while
Tennessee was not.

Attorney General KATZENBACH. What we are claiming under see-
tion 8(a), Senator, is not low voting alone showing discrimination.
-What we are claiming is that low voting and a coincidence of a'literacy

test and the disprooc of that, insofar as you can do it, is that of the
50 States, 41 of them had over 50 percent, and of those 9 that had
under 50 percent, 7 of them had literacy tests. I think that is a- prtty
good test.

Senator ERVIN. And:the most flagrant examples of low voting, some
of the most flagrant didn't have a literacy test, and yet that pr0es -

Attorney' General KATZEN'BACH. You say some, Senator; only two.
Senator ERvim. And'that suggests people are prevented from voting.

,Attorney "Oeneral KATZENBAOH. Arkansas had 49.9, and Texas had
44; only two States failed to get 50 percent or better that didn't have
literacy tests. , :
I' "Senator latvirf. The State of North Carolina has 100 counties' 34 of
those counties are brought under this act, and the State of North
Carolina is deprived of the right to have a literacy test in it.

Attorney General KATZFBACH. In those 34 counties.
Senator ERviz. In those 34 counties.
Attorney General KATZENBAOH. Unless they can show they did not

discriminate.s
Senator ERVIN. Unless they come up here and show they have not

sinned inthe last 10 years.
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Here is the State of Texas. North Carolina Voted over 50 percent
the State of Texas Voted 44 percent, and Texas has 254 counties, 137 o-i
them voted out of the 254, voted less than 50 percent of their popua.
tion of voting age, and Texas is exempt from the law, North Carolina
is included for 34 counties, and I would like to put in the record here
a statement showing the 137 counties in Texas that are exempt, where
34 of North Carolina counties are included.

(The information referredto follows:)

Texas
Voting age Voted in 1964 Percent

population for President voting

Total, State ------------------------------------------- 5.,922,000 2,626,811 44.4

Selected counties:
Bexar (San Antonio) .................................... 377,990 162,520 43.0
Dallas (Dallas) ------------------------- ---.----------- 570,267 334,188 8&.8
Harris (Houston)-------------------------22987 382,9M8 53.
Tarrant (Fort Worth)--------- ---------------------- 32,355 154 158 48.1

Other counties with less than 50 percent:
Anderson ------------------------------------------ 17,544 8,181 4.6
Atascosa ------------------------------------------------ 9,968 4,516 45,
Austin. .................................................... 9, 0O 3,915 43.4
Bastrop ---------------------------------------------- 1 0,428 5,049 48.4
Baylor -------------------------------------------- 3 824 1,794 48.9
Bee ........ ; ---------------------------------------------- 12,24 4, 832 39.4
Bell ------------------------------------------ -55 160 17,512 31.7
Bos.ue -.. ..- ............................- .- 7,509 3, 721 49.5
Bowie ---------------------------------- ....... 36,260 17,410 48.0
Brazos. -............................. ."-------- ........ ... 24,944 12,019 48.2
Brown --------------------------------------------------- 18380 7,293 44.5
Burleson ................................................ ,797 3147 48.3
Caldwell -----------------------------.. - - 10,236 4,629 45.2
Cameron - ------------------------------------- 78 .............. 7489 25,59 34. 5
Cass ------- ................ ......... ........ --------- 14020 292 44.9
Cherokee-...................................... .21,3 9 8,537 40.0Coleman -747
Coleman-- ..-------------- - -- -.......-------. - 8 4,105 49. 2
Collin ---------------------------------------------------- 25,723 1 1193 43.5
Collingsworth ------------------------------------------- 8,876 1,872 48.3
Comanche- ---------------------------------------- 8,839 3,819 45.8
Cojieil-------------------------------------------18,909 4,584 32.8

DL8n ............................................. 863 1,759 645.
Dawon-------------------------------------------10, 31 4,868 46.2
Denton2................................................... 76 05 38494 4&9
De Witt... ............................................ 5,678 43.8
Dimmit .................................................. 4, 1
Ector .................... 9.................................. . 49. 2, 4& 2
Ellis ........ ....-.... .................................. .- 26,183 10,062 38.
ElPs ........ ---------------------------------------- .... 166,101 557 3.7
Falls ............. ---------------------------------------- 1,0 5,151 9.
Fanin-----_----------------------------I------16,277, &2M. 44.2
Fyette....------------------------- ------------------. " 5877' 41.7

e "ar- -.........................----------..... 980.49.0
rten2 ------------------------------------- ,9j9 '99 8.

- - -- - - - - - - A Z' 5,8 2, 41.6
Frt Bend.-....'... ....... ; ------------------------------ 6 1 48.
rsne. ----- --------------- ---------------------- 703 1892 '49.t

.o...... ------ : --- ". --------------------. 8,O 2157 47.6

GoSals-.... ..-.-........-... . .................. :2,75 48,4 42.2

Grea .................... ----------- 1,719 860 4.8
Grao ----------...-------------------------------------- 42 4"2.8
Gregg -----------.--------------------------- 44 2,84
onlres .. 7----------------------------------- 71,738 8,B47 2.

Graydal--p----------_----- ----------------- 160 78; 44.0
Hl .... ,078 19,54 47.8HGrayson- --------------------------------------- 28,281 1, 93 45.48

Harem .............. ------------------------------------ 6 ,4 49.
Hayms------------------------------------------- 1,01,8 8,0847 -42.0Hdaleon .......................-------- 6.8 33,78 38.6

Hill--------------------------------------............ 16607 8.753 48. 8Hocley---------------------------------110,86 95 45.8
Hayust..o.---------------------------------7 8.......... . 0 48.8

Hoardo ----------------- r------ -------------------- 2,28 11,930 40.7
Hakel---------------------------------------------- 16,815 8,45 398

Hens ----------------------- ----- ---------------- 18521 7 714 49.6
Hidalgo ...........er.. .1---------------- ----.. . --. 875 375 38.6
H ill ------------------------------.....----- .- ....--------- . 15,6 0 6 0"2. 7.

Ho ke ----------------------- - 11, 7 578 48. 8",
.Hopkins .................................. "-......... 12,326 505 45.8'
Houston ..... ........ ............. 12,27 0,36 48.8
Howard ............................................... .. P7 40.7
Hudspeth .................... ;.. ................. 1,15 K
Hunt ................................. .......... 24 4 75 793.9
Jasper:" ............ ........ ......... 7 .......... 12 i"5, 48. 8
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Texas8-Continued

Voting age Voted in 1964 Percent
population for President voting

Other counties-Continued,
Johnson ----------------------------------------------- 21,823 9, 642 44.2
Jones -------------------------------------------------- 12,045 4,920 40.8
Kaufman ------------------------------------------------ 19,048 1,694 35.1
Kenedy --------------- .---------------------------------- 435 146 33.6
Kerr -------------------- ----------- ----------------- 11,541 .5, 608 48.6
Kinney ----------------------------- -...-------------- 1,429 594 41.8
Kleberg -------------------------------------------------- 15,403 8,230 40.4
Knox --------------------------------------------------- 4,799 2, 216 46.2
Lamar ------------------------------------------ 21,918 8, 90 40.8
La Salle ------------------------- ------------- - 3;063 1,212 39.6
Lavaca -------------------------------------------------- 12,732 5.517 43.3
Leon 8----------------------------------------------------- 6,18 3,022 49.0
Liberty ----------------------------------------- 18,012 8,257 45.8
Limestone -------------------------------------- 13,307 5,263 39.5
Lubbock ---------- _-------------.-------------------- 84.831 39,463 46.6
McCulloch ----------------------------------------------- 5, 745 2,761 48.0
McLennan ----------------------------------------------- 91.322 39,346 43.1
Madison ------------------------------------------- 4,395 1,904 44.2
Marion -------------------------- ----.-------- - - 4,681 2,303 49.2
Martin ------------------------------------------- 2798 1,297 4.3
Matagord1 ................ 8,55.................... 14.5 6 45.7
Maverick --------------------.--------------------------- 7,164 2,661 37.1
Medina .........................................--- ------ 10,214 ,902 48.9.
Milam --------------------------------------------------- 18.806 709 41.3
Mitchell ------------------------------------------ 8,510 3,159 4& 6
Montague -------------------------------------------- --- 10,018 4,856 48.5
Morris --------------------- ---------------------------- 7 1, 206 8.594 49.9
Nacogdoches ------------- 6--::- ---- ,938 7, A19 44.4
Navarro------------------------------ --- ----------- 21,909 8,953 40.9
Nolan ........... 7----- I------ I----------------------11,476 5,182 48.0
Nueces------------------------------------------...... 115,897 54,558 47.1
Orange'_.------------I........... 3,706 15,845 47.8
Palo Pinto-.-........--... ---........ ---........ ---...... 12853 5,541 43.1
Polk- - - - --.......................................8....... 152 3.700 45.4
Potter.------ ----- ------- _- 85,081 24419 37.5
Iledgan_ --------------------------------------------- 2,10o6 1022 48.5
Red River -------------.. . .. ................................ . 9A-----4 40.9
Reeve ..............................................9, 237 3,6 38.9
Nu ces t ...........----.......----............ 9................ ,, 247 44.8
Rockwae. ........................................ 3...... 7... 5,04 155 40.7
Runnels ------------------------------------------.... 8 4,132 45.2
San Augustine ------------- ----------------- 4 ................ 439 1. 40 437
San.atriclo ........................................... 22,225 9,884 42.2
ScuReRverry--- -- ----------------- -----------. ,443 ,137 44.9

Scrry ...... ...... ...... ...... ..... : ... .. .. - .-: -_ - ~ -_ -- r_ 1. 4 -If

Shelby------------------------------------------ 12 493 ,711 45.7
Smith-- ----- r.---------- .. -----------.-.---------- - 51, 573 25,472 49.4
Somervel --------. -. . . -------------------.- 8541,772 48.2
Stephens ------------------------------------------------- 5,973 2, 874 48.1
Sutton-....---------------------------------------- ...... 2,125 1, 051 49.4
Taylor --------------------------------------------------- $8,166 6620 8.9
Terrell.. .................................... 1,476 8 44.6
Titus -- ------------------------------------------ 10514 58,219 49.6
Tom Green ------ ..---------------------- --...... ...... 37,897 16,443 43.4
Tyler -------------------------------------------- ,286 ,7(7 48.3
Upton -------------------- .. ---------------------- -- - -8,37 1, 604 47.5
Uvalde -----------------.------------------------------ 9,255 4,326 46.7
'Val Verde- ....................................-......... 2,923 4,902+ 37.9
Van Z adt ----------------------------------------------- 12,404 5 676 45.7
V ictb$ - - --.- ...... -.. . ..--... . . . .. . . . . 28,285 12,3: 48.9
Walker ..............................------------_-------- 3,43 4,438 33.0
Waller_. .......................................... . 6,85 3,149 47.1
Ward ---------------------------...................... 8,191 8,954 48.8
Washlngton ................-- -------.------------------.. 12,186 4,962 40.7
Webb ------- -- ...------------------------ 3.............. 82, 9 11,182 88.9
Wharton .................................................. 21,117 9,020 42.7
Wichita .....-...-.............................-.-........... 72,057 27,730 38.5
Wilbarger ---------------------------- ---------------------- 11,302 4,742 41.9
Willacy-.... .-------------------------- .9............ - 0,443 3,88 35.9
Williamson ................................ 4 ----------- 21,248 9,202 48.3
Winkler ....... ------------------------.---- _------...... 7,888 86,79 49.8
Wise .. . . . . ..---------------------------------- 10,698 5,241 49.0
Wood ..........----- .-- --------------------- --- 11,403 5,606 49.2
Young -------------------------------------------------- 11,040 4,996 45.2
Zapata ----------------------------- ------------- .------- 2, 1,147 49.3
Zavala ............................................ ....... ,964 2, 385 40.0

Senator ERVr. Now the State of Kentucky voted a- a State only
a little bit- more than North Carolina,. 52.9 percent as against 51.8
I rf'-a t
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Attorney General KATZENBAcH. I have 54 on my records.
Senator ERwvi. This is the Congressional Quarterly figure that I

am taking. There are 13 counties in the State of Kentucky which
voted less than 50 percent, included among all counties is Hardin, and
yet these people can still operate their own affairs in the election
field, and North Carolina cannot.

I think this is-
Attorney General KATZENBACH. Senator, you do not believe that

those counties in North Carolina have discriminated, if I understand
our questions, and I am confident, as 1 am sure you are, if that can
e shown they will be permitted to operate their own affairs.
Senator ERviN. I asked you yesterday or the day before whether

you had any present evidence they were violating the 15th amend-
ment and the only county that you could suggest that had been was
Halifax.

Attorney General KATZENBACH. Yes.

Senator ERvi. And you referred to the case of Alston against
Butts. Alston against Butts shows that a preliminary injunction
was issued on the 14th day of May 1964, and that only 12 days later;
namely, on the 26th day of May 1964, that the whole case was dis.
missed because North Carolina election officials had complied with all
the demands of the petitioners in the meantime.

Attorney General KATZENBACH. Yes.
Senator ERvN. And certainly if North Carolina will comply that

quickly in election laws pertaining to the registration of people, I do
not think that they ought to have a bill passed saying that they are
unworthy, prima facie at least, to be allowed the right of self-govern-
ment in respect to elections, although that right is secured to them by
the Constitution of the United States.

Put that whole case in, Mr. Reporter.
(The case referred to follows:)

1 IONS-REGISTRATION-NORTE CAROLNA (HALFA.X COUNwr)

WUMAM ALSTON, m AT. v. L. M. BuTrs, ET AL

United States District Court Eastern District', North Carolina, Wilson Division, Civil
No. 8T5, Vay 8, 14 and 26, 1964, -- F. Supp.-.

summary.--Negro voters brought suit in a -ederal district court against
precinct registrars of voting of Halifax County, North Carolina, charging
discriminatory' practices which allegedly denied Negroes the opportunity to
register and vote. On, the basis of affidavits, a temporary restraining order
was issued requiring defendants to refrain from spending more time qualifying
Negro applicants than white applicants and to limit to five minutes the time
used for qualifying any applicant for registration. The court also ordered
that when three or more applicants were in line, defendants must permit three
of them to be processed for registration at the, same time, and that whenever
it appeared that waiting time to register would be more than thirty minutes,
assistant registrars must be designated. Defendants were also directed to
give public notice indicating where applicants might register during the fol-
lowing week at convenient places in each precinct. Subsequently, on hearing
on plaintiffs' motion for a preliminary Injunction, it was noted that there had.
been substantial compliance with the restraining order, but that the five-minute
limit on registration was likely to cause hardship to certain applicants. The
court therefore enjoined defendants from spending more time qualifying Negro
applicants than white applicants, and added that the time limit of five minutes
could be' used as a guide, but that reasonable extensions should( be granted to

VOTtNG RIGHTS
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applicants. The court again ordered, that three applicants be processed for
registration at the same time whenever lines' formed, and directed" that d6-
fendants register all qualified applicants in accordance with a designatedpr6-
vision of North Carolina law. Approximately two weeks: later, a motion to
dissolve the preliminary Injunction was granted, on the basis of an affidavit
that no complaints had been filed or dissatisfaction observed concerning" the
subject matter of the suit.

• KIxfS, District Judge.

This matter having come on to be heard upon plaintiffs' motion for an inter-
locutory injunction and for a temporary restraining order, supported by affi-
davits and It appearing to the court that defendants have been engaging and
continue to engage to a course of conduct which discriminatorly deprives Ne-
groes in, Halifax C ounty, North Carolina, of an opportunity to register to vote
causing immediate and irreparable injury, loss and damage. to the plaintiffs,
and It further appearing that a temporary restraining order restraining such
acts should be granted without notice or hearing in View of the shortness of
time in which registration is permissible under North Carolina law;

It is therefore ordered that the defendants, precinct registrar, their agents,
servants and employees and persons acting In concert with, them are hereby
temporarily restrained from directly or indirectly adopting ahd pursuing a
course of conduct by which more time qualifying Negro applicants for registra-
tion is spent than is the case with White applicants, and in any event barring
any defendant precinct registrar from spending more than .5 minutes qualifying
py applicant for registration, and

It further ordered that the said defendant precinct registrars, their agent,
servants and employees and persons acting in concert with them are tem-
porarily ordered:

(a) Whenever It appears that applicants to register are in line, to permit
three' applicants to be processed for registration at the same time.

(b) To give immediate notice of a' public'nature of the places where
applicants may register to vote on, Week days 0theiithan' Saturday ind
Sunday up to and including May 16, 1964, such places tobe a place other
than the residence of the registrar to be fixed with the;approval of the
County Board of Elections and to be at a placo convenient to, the eletorafe
in such precinct.

It is further ordered that the defendants, member df 'the County Board of
Elections, their agents, servants and employees and persons acting in concert
with them are temporarily ordered to designate one .o more assistant regis-
trars to register applicants to vote, whenever it shall appear that the waiting
time to register is more than 80 minutes.
I It 'is further ordered that plaintiffs', motion for preliminary injunction be,
and set for hearing in this,'court on May 13th, 1904, at 4:00 o'clock P.M. , :,

It is further ordered that the 'above, and foregoing' ,order shall expire onMay 14i 1964,,,unless It is further extendd by ,order of- the Court,.
Dated this 8th day of May, 1964, at 0 !00'oclock P.M. ' '

PRELIMINARY INJUNCTION

This matter (ame on to be heard on plaintiff's motion for a preliminary injunc.
tion, supported by affidavits, and the Court having heard oral arguments on
behalf of plaintiffs and defendants on the order to show cause issued by this
Oourt on May 8, 1964, and it appearing to the Court that prior to May 8, 1984,
due to slowness of registration, plaintiffs and other persons similarly situated,
were unable to register to vote in Halifax County and were thereby deprived of
their constitutional rights, and that on May , 1964i the Under$igned issued a
temporary restraining order requiring certain acts 'to-,b: performed :and,'t
appearing to:the Court that there has been substantial compliance with said
order; and, it further apearing to the Court that the requirement of said order
of May 8, 1964, with respect to a five minute limit of registration of each ap-
plicant Is likely to cause hardship in cettaln cases, it is hereupon

OREr a that the defendant precinct registrars, 'their agents, servants, em-
ployees, and successors, and persons acting In concert with them are, pending
the final hearing in this matter, be restrained and enjoined from directly or
Indirectly adopting a course of action by which more time qualifying Negro
aplicants for registration Is spent than is the case with white applicants; and
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it is further ordere_ that the defendant precinct registrars register all qualifed
applicants in accordance with Chapter 163, Article 6, of the General Statutes
of ,North Carolina, provided that the time limit of live minutes for registerbIg
each applicant shall be used as a guide and that a reasonable extension will be
grauted each applicant.
S-Zt is further ordered that the defendant precinct registrars, their agents,
servants, and successors, and all persons acting in concert with them, are tea-
porarily ordered, whenever it apears that applicants to register are in line, to
permit three applicants to be processed for registration' at the same time.

This order shall remain in effect pending further orders of this Court.
Done in the City of Raleigh, North Carolina, on the 14th day of May, 1964.

This cause again came on to be heard before the Honorable John D. Larkins Jr.,
United States District Judge, upon motion for dissolution of Preliminary In,
junction heretofore entered in this cause and it appearing to and being as a fact
by the Court from the affidavits of Robert C. Shields that no complaints have
been filed and no dissatisfaction observed touching upon the subject matter of
this action, and, that the terms of the Preliminary Injunction have been complied
with, it is therefore

ORDERD that the Preliminary Injunction heretofore entered in this cause be,
and the same is hereby, dissolved.

Done in Wilson, north Carolina, this 26th day of May, 1964.

Senator ERViN. Mr. Attorney General, I thank you. I have some
more things to put in the record. I won't detain you on account of
that, and I will put theifi in at the next time.

_Attorney General KATZENBACII. Senator, I believe that,, my reo-
lection is, the record will show the other day that I had permission of
the Chair to put in additional .statistical information, and I *6nder
whether-othermaterials'in the record, and I wonder if--is my recol-
lection correction that ,

Senator ERvr. Unless Senator Hart objects I will enter ari order
*ere that you can put in other statistical material.
* Attorney General KATZXMEACH. And other materials; yes.

Senator ERVIN. And other materials,:
Attorney General KATZENBACH. Thank you, Senator.
(See contents page for locating above information.)

senator ERvw . . have a good deal to put in, but I have finish
with my examination of you. I'm sorry I had to detain you so-long.
J, still have not explored what I consider to be some of the inequities
of this bill. I will save those for future days when you will not be
present.

Attorney General KATZENBACm Thank you.
Senator ERviN. I want to thank you for your extreme courtesy

throughout the hearing, and express agaiw my thought that while I
am deeply grateful to you, I cannot ref rain'from expressing my regret
that you do not share the same sound opinions I have with respect tb
this bill.'

Attorney General KAmNBACH. Thank you, Senator. May I thank
you for all of your courtesy and express the same regret.

Senator HART. Mr. Chairman, just two points, Mr. Attorney Gen-
eral, you have been examined carefully by all those on the, committee
who desired to question you with respect to the bill that. the admin-
istration offers. This has covered a 3-day period? ' '

Senator ERviN. Three.
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Senator HA. Three-day period. A number oqu pnoos h ve be.
4*eded it te ~i~tititonidty of te bll-Additional toonrents

that the bill as offered is constitutional. At, the en4o 9feae 4
Iia thtat bpiiton4 fybtutebeel stingthened or weakened ....

Atoraey qeneqal,, JIA ZEXB E. I think if anything it has be I
sti'enthened 041, r), wc& e 1ndeo ich iorO'us aIAdeahied cro a
ezmmation asI have had on this poiV my c'nwi ns' remain the
a ; and I have confidence in the constitutionality of the bill.

Seator litr. Then the last is a comment not a question. As one,
wbo has felt th bill' Was sound, ,non t, I L '1 that the T0ord'
should reflect that even those0f us who feel confident. that the bill is a
good response to a very compelling public need, that the timetable byl

6he senator from X drth Oarolina partitailarly, and by others, hal been
spent usefuly, and I make for the roprd t # cOvument that io minute:that was usid in the' examination of the "-Attorney General by any
member of, the committee and, particularly, the Senator from North
(arolina, was dilatory or served othel' than a very vsef~il purpose.

I know that spqc?,live celfIt, appear ooasionally with reset
to this. J, feel very deeply that the examination by the. Senator t orn
North Carolina has contributed materially to a fully understanding'
and a~more useful record,. -. . . -- - ....... :Y

Attorney General KATZENBACH. ILagree with you, Senatof,'
SenatorERvzi', I appreciatethe remarks of the SenatorfromMichi-

ganV ry-lmuch4
Someone asked me since they had so many cosponsors on this bill

why I tried to fight for what I conceived to be the perpetuation of
constitutional government, and I said because I read in the second
verse of the 23it chapter of Exodus, "Thou shall not follow a multi-
tude to do evil."

I certainly appreciate yur gracious remarks and those of the At-
torney General.
.Attorney General KTZTZNBACH. May I add, Mr. Chairman, I am,

if the committee wishes me again for any purpose, always available
to the committee.

Senator ERVIN. Well, you will not have to come back unless you
are notified.

I am informed they are unable to get a quorum to do much work
tomorrow and, therefore, I am directed by the chairman to let the
committee take a recess until 10:30 a.m., Monday.
I_(Whereupon, at 5:15 p.m., a recess was taken until 10:30 a.m.,

Monday, March 29,1965.)
ONzvz OF TH Arronway GzrfNa!,

Wasuingto, D.O., April 5, 1965.lien. JAMEs 0. EDAUThAND, -

Ohaetrman, Committee oft theJudUiary,
U.S. Senate,
Washington, D.O.

DEau SNAToR EABHATLD: During the/course of my recent testimony on S.
1564 before the Judiciary Committee, I agreed to submit memorandums on a
nUmber of subjects. In addition, I was granted permission to include In the
record of the hearings whatever additional supporting material I thought would

45-753--6--pt. 1-17
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be helpful to the committee. Accordingly, I am enclosing the following materi,

-:a,.'&ixeport fpreparediby the Civil Servicq:i ommission, d crblng the staua
under the civil service un4 si iar laws ofw exneis WhO ,w l49 b appoiltwd!
pursu unt to "ectIon,4 of 8.14.

1: A. ,table 'indicating State 06ting qidallflaOn in effect at the time the
16th ametidmentwas adopted.,

S. A commentry on 8.1517, introduced by Senator; DQuglas and nine other
Senators
.4. A compilation of prosecutions brought by the Department of Justic6 under
18 U.SC. 241 and 242, fndicating:their geographical distribution. ",' i
. 5, The 1964 Stfitus report of the Civil Rights Division of the Department:of
Justice. This document describes the status as of December,81, 1964, of every
lawsuit brought by the Department under the Civil Rights Acts of 1952,,960,'
and 1964, and also summarizes voting discrimination investigations.

6. Documents' containing compirative analyses of the educational facilities
afforded to Negroes and whites in the States of Mississippi and Louisiana, and.
in, Sumter County, Ala. The. Mississippi material consists of answers to inter..
rogateries submitted by the Department in United Btates v. Miasisaippi(C.A. No
312, S.D. Miss.). The Louisiana material is an.,extract from the Department'
brief filed in United States'v. Board of Registratiot of Louislanw (C.A. No. 2868,
E.D'. La.). The Sumter County -analysis is a portion of the Department's brief
filed In United States v. Hines (C.A. 63-609, N.D. Ala.). The Department is
presently preparing a comprehensive study on the entire State of Alabama which
I hope to be able to submit to Congress'in the near future.7. A compendium of various tables of statistics and other data relating to
S. 1064' Included is an analysis of the tables and an explanation, of how they
supportthe formula prescribed by section 3 (a) of the bill. -

If the committee would like me to supply any additional material for inclusion
In the record, I will be happy to do so.Sinceelyr, . .. NICHOLAS DzB. KATUNBAC ,

Attorney Geseral.
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" MONDAY, MARCH 291965 "

.S. SERaATM
COM l'flZIo ON THE JUDICIARY,

Wa8hMgton, D.C.
The committee met, pursuant to recess, at 10:47 a.m., in room 2228,'

New Senate Office 'Building, Senator James 0. Eastland (chairman)
presiding,

Present:- Senators Eastland, 'Erk'in, Hart. Kennedy, of Massachu-
setts Dirksen, Hruska, and Fong.'

liso present: Palmer Lipscom'b, Robert B. Young, Thomas B. Col-
lins, professional staff members of the committee;

The CH IRxAN. Thie committee will come to order. Gentlemen, the
witness this morning is the Honorable Charles Bloch of Macon. - Mr.
Bloch is one of the greatest lawyersiin'this country, and we are privi-
legd to get his views onx this bill. Do you desire him' to, read his
statement I am going to order Lthis whole statement in the record.
His very fine.: Do the members want him to discuss the bill?

Senator DrtmssN. What is Mr. Bloch's preference ?

STAT.MEXT OF CHARLES BLOCH, ATTORNEY, MACON, GA.

Mr. BuOH. Shall I proceed ?
Senator DnmszN. Why not have him proceed.,
The CyAmmAw. -Will you read your statement?
Mr. BLooa. Mr. Chairman, Senators, since 1957 I have had the

honor and privilege of appearing several times before the, Judiciary
Committee on subjects kindred to that of this bill.'

During those years the personnel of the committee has changed
considerably. Therefore, itmay not be amiss for me to tell the com-
mittee that I was admitted to the bar in Macon, Ga., in" 1914. I have
practiced law there consecutively since. The firm of which I am now
senior member is a direct successor to that with which I commenced
":reading law" 52 years ago. During those years, I have held every of-
fice in the Georgia Bar Association,including the presidency. ',.I have
been chairman of the Judicial Council of Georgia, and am now chair-
manw of the rules' committee of the Supreme Court of, Georgia. At
9ne time I was chairman of the American Bar Association's Con-
mittee on Judicial Selection, Tenure, and Compensation and at, other
times, a member of its committees on jurisprudence and 14w reform,ndoi the Federal ju~Liciary. • . .

(At this point in the proceedingsSenator Fong entered the hearing
room .) . .. . . o T .I

Mr. Bwir. I am a member of the American Co llge of Trial Law-
yes, and of the American Bar Foundation. "Ar4d by appointment of

"251 ,



Senator Talmadge when he was Governor of Georgia, for 7 years I
was member of the board of regents from the University of Georgia.

I tell you this personal history so that those of you who are er-
sonally strangers to me will know that I would not without serious
study And consideration ezjizs to yiiA 6 pinion which I shall today
Over the years, I have had the opportunity to study academically

the subject matter of these bills-have also had the opportunity of
trying cases involving a' greiiat many of the principles here involved.

When the Congrea. enacted the civil rights bill of 1957, I was of
counsel for those who attacked it as unconstitutional. The District
Court for the Middle District of Georgia, Judge T. Hoyt Davis, de-
clared it unconstitutional (172 F. Supp. 552). Th9 Government ap-
peale directly. The case was argued, beore the Supeme Court by
Attorney General Rogers ana me, on opposite sides. That case sub
hroine U~ted ste v. IR 8 (262 U"S. f K ), was mentioned by At-
torney General Xatzenbach in his appearance before the House com-
mittpee on Marc64 18, 1965,- The supime Court of, the United States
reversed Judge Davis, 'to thevital point there at issue, to! wit: the
proper appli€aionIUt M ed States v. Re606 (92 U.S. 214), The Court
refused to follow Judge Davis construction of.the Iiee case.-

It is noteworthy th at last June in the Apteker case (84 S. Ct, 1661,20)) (3, U.$, j00) a majority of the Court speaking, through Mr.
Justice Goldberg held that, n appraising a statute's inhibitory effect
upon personal: lierties, the court can take into account possible ap,
plications of the statute in other factual contexts besides the ones at
issue in the cases at bar. Therefore, a section of the Subversive Ac-
tivitiesCntrol Ac making it a felony for a member of a Communist
organization to apply for, use, or attempt to use a passport is uncon-
stitutional on its face.

I also had the honor and privilege of representing the chairman of
the Democratic Committee of Georgia, John- Sammons -Bell, now a
judge of the Georgia Court of Appeals the last tithe Georgia was
successful before the Supreme Court oftihe United States in resisting
an attack on her nominating system known: as the county unit system.
Hart.sfeld v. Sloatz (357 U.S. 916).

Then, questions of -that nature were still considered to.be political
questions. The Court had not entered the political thicket.

I am here to express my opinion forvw~at it may be worth to you
(in. the validity,, as a matter of law, of thi bill before you. I shall en
deavor, to support that opinion by established principles of constitu
tional'law--,which we ate told, should be the "law of the land."

Were I a judge I would attempt to approa h the questions involved,
bearing in mind the views expressed by the late Justice Prankfurter if
We t Virgiia State Boardof Eduticoai v. BarnetMt (319 U.S. at pl

'One who belongs to the most vilified And persecuted ipinority i history i s~fnt
likely to be Insensible to the freedouls guaranteed byouI ( otltt%ton. We6te'by
purely personal attitude relevant I should wholeheartedly' asioelate wytl f wIth
the general libertarian views in the Court's opinion, representing as they doftlo,
thought and action ofa lfetime. But go Judges we are neither Jow or:Geittle;
neither CatholIc or agaoitIe.' W6 owe equal attachment to' the Constitution ati
are equally bound byloti Sudicial Obligations whether we derive ourw cti eiShti
from thoearliest nr the latest'immigrants to these shores. As a member of this
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Oourt, I am not justified in writing my private notions of policy into t;) Con-
tstatiom. no =Rtwbow 4000Wy 1 may Oha4 'ap~ m unab1Quon A wv

occurs toine that you and. LmuA approach the problemsnst
that same standpoint. You, tas Senators; I, as.a lawyer, tooksub"stantially the same oath, to uphold and ,defen- the Constltutiw,. of
the United. States.,
, As a member of the same faith as the late: Justioe; I have this pir-Oz.inmterest, too. Over the years, I have struggled against stretching
and distortions, of our Constitution.. I sincerely believe. that theonly hope any American,. certainly any minority, has. for survival Isin strict construction of and obedience to our ,written Constitution,
If, today, those in, power can stretch, and distort the Constitution
favorably to a minority, tomorrow, another and adverse group risen
to power, can stretch and distort it to destroy that minority.,

o-is not the first basic problem fo41 s to decide"'whether 'or
not in all respects this bill squares with the 15th amendment I

That amendment is:
1. The right of the citizens of the' United States to vote shall not be deniedor abridged by the United States or by any State on account of race; oOlo;

or previous condition of servitude.
2. The Congress shall have power to enforce this article by appropriate

legislation.'
* The sole power given to Congress by that amendment, the onlyappropriate legislation which can be enacted pursuant to it, is to pre-
Vent the United States or any State from dening certain people
the right to vote on account of their race orcolor.

I interpolate to make perfectly clear what i mean there, that'thoCourt has held, and held it in the'Raiwes case, that discrimination, by
State officers panoplied with State power within' the &urse'6f their
official duties is discrimination of the State on grounds of race andcolor. ,- The Supreme Court held that in the Rainuia case, distinguish-
' g the old Barnette case in the .193d U.S.

That amendment does not confer the right upon Congress to confet
upon anyone the right to vote.
• The 15th amendment, was declared ratified. March 30, 1870; the14thihad been declared ratified July 28, 1868, The 14th contained

a prOVision:
'No state 'shall -make or enforce any law which shall abridge the privilege or
mmunlties of citizens of the United States •*
.:At that' time the constitution of the State of Missouri provided:.

1Every M'ale 6ltizen of the United States shall 'be entitled to vote.
"On October' 1i, 1872, Mrs. Virginia Minor, a native born, free, white
pitizenof the United States and 6f Missouri, over the age of 21, wishing
to vote for presidential electors, sought to register to vote. Being
denied that privilege, she brought legal action contending that theMissouri laws confining the' right of suffrage to men were void;

argument was that as Mrs.. Minor wa, a citizen, she had theIght of suffrage as one of the privileges and i nitis of citizen-
ship which the State could not deny.

lTn deciding, against Mrs, Minor, the Court held that all citizensare not n nly voters; the Ufiited States has no voters, in the
States of its own creation; the elective officers of the United States
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,m* kll tleded. diecl iiid~ly+y 'Stite i*6fer6 the MembWt
of the House of Representatives are chosen by the people'of t-
States,: and the electors- nonymouswifth voters;in each State mAt
have the qualifications .iquisite for electors of the most ntihmero4
branch of the State legislature. :(Constitution, art. i sec. 2.)", .

Minor v. HapprT8ett, 88 U.S. (21 Wallace) 162, 170-1:Then as now, no citizen regardless of sex or color has any right
under the Constitution of the United States to vote for electors who,
in turn, elect the President and Vice President. Each State, under
the Constitution (art. II, sec. 2) must appoint those electors in such
manner as the legislature thereof may- direct (ibid, V. 171).

On page 171, the Court; speaking through Mr. Chief Justice Waite,
used this cogent language:

rt Is clear,' therefore, we think that the Constitution has not added the right
of stifferage to the privileges and immunities as they existed at the time it was
adopted.

All that was said with respect to the 14th amendment.
The impact of it here is that when the 15th amendment was adopted,

it, did not deprive the States of their constitutional power to deter-
mine who had the "right to vote" under article I, paragraph 2, or
any other provision of the Constitution. It simply prevents the
States from using the laws it passes so as to deny or abridge the
colored person's right to vote. It does not empower the Congress to
supersede those laws by enacting statutes to replace them when the
State statutes are used to abridge or deny.

As Minor v. Happer8ett (at p. 173) clearly points out in some detail,
when the Federal Constitution was adopted,. in no State were all
citizens permitted to vote.

Each State determined for itself who should have that power.

To illustrate, at the time of the, adoption of the Constitution the
law of Connecticut was that to be a voter a person had to be one who
had "maturity in years, quite and peaceable behavior, a civil conversa-
tion, and 40 shillings freehold or 40 pounds personal estate"-88 U.S.
at page 172-New York's of that day is equally interesting-in the
same place.'

Suppose that were still the law of Connecticut, and suppose it
were so administered by the State's officers as to violate the 15th
amendment, so as to deprive a person of-his right to vote by reason
of his race or color, do you for 1 minute think that the Congresswould
have the constitutional power to wipe tjiat law off of the statute
books of Connecticut, and substitute its 'own notions of what Con-
necticut citizens had the right; to vote -The 15th amendment was simply not intended to confer upon thd
Congress the power to enact as "appropriate legislation" legislation
determining the qualifications of voters in any State, or 'group of
States, regardless of whether or not that State or-those States had
violated the 15th amendment. The Federal courts can prevent such
violation. Neither the Congress nor the, courts can enact laws to
replace the offending laws. /

Every case on the subject decided from 1870 to this date teaches
the correctness of that statement.
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The power of Con'ess, to legislate ai'qli upon the subj ct of voting at Statee~tions ret$upon the 10thliendmeit.- It does hot conferi t ghtf sut g .
ijtit invests citizens of the United States with the right of exemption: frmo dist-

,crlmination in the exercise of the elective franchise on account of race, oor,
.or previous condition of servitude, and empowers Congressto enforce that rlght

,lapr piae lqglsiiVin.,

%tion to such unlawful discrimination were held. to be beyond the lwjt
of.the 15th amendment, and unauthorized.

SUnte1,states v. fRe8e, et a. 92 US. 214 (1875):
* In Minor v. Happerset, 21 Wallace 178,, this Court decided that the Constitu-
tlon * * * has not-conferred the right-of sufferage upon anyone, and that the
United States have .(sic) no voters- of their (sic) own creation in
,the States. In United States v, Reese, et at., supra, p. 214, It held that the 15th
'amendment has invested the citizens of the United States wih a new constitu-
.tional .right, which is exemption from discrimination in the exercise of the elec-
tive franchise on account of race, color, or previous condition of servitude. The
,right to vote in the States comes from the States; but the right of exemption
from the prohibited'discrimination cmes from the United States., The first
has not been granted or secured by the Constitution of the United- States, but
th last has been., r: , , I , I , I I ' -

United iStatem v. Gruik8han, 92 U.S. 542, the Ku.Klux Klan- case;
it wentup'from the Northern District of Georgia directly to the Su-
preme Court (if the United States.

Even a territory (Idaho) in 1890 had the right through its'terri-
torial legislature to provide that no person who taught or advised
bigamy or polygamy, or to enter into plural or celestial marriage, or
who was a member of any order or organization which so taught should
be'permitted to vote.

Daiv. Reason, 133 U.S. 338 (1890):
Under the second clause of article II of the Constitution, the legislatures of

-the several States have exclusive power to direct -the .manner in .which. the
electors of President or Vice President shall beappointed. Such appointment
may be made by the legislatures directly, or by popular vote in districts, or by
general ticket, as may be provided by the legislature. * * * The second clause
f article Ii of the Constitution was not amended by the 14th and 15th amend-

.ments,l and they do not limit the power of appointment to the particular; manner
pursued at the time of the adoption of these amendments, or secure to every
male inhabitant of a State, being a citizen of the United States, theiight from
the time of his majority to vote for presidential electors..

M[ePheron v. Blaker . 146 U.S:.,i,,(1892):
The Constitution recognizeses that the people act through their rep-

resentatives'in the legislature, and leaves jt to the legislature exclq-
sively to define ,the. ,ethod of effecting th0 object" (of appointing
electorss).' Did, page 27.

The doctrine Qf, Cruikshank nd Reese was. explicitly reaffirme4.

6Gurn and Beat V. United States, 238 U.S. 347 (191) was decided by
.a Court,over which Chief Justice,White presided. Among his Associ-
ates were Justices Oliver Wendell Holmes, William R. Day of- Ohio,

i aerls'EVans Hughes of New York;'Mahlon Pitney o New Jersey.
This case should be most, carefully considered because of it, and,its

,companion, Afyem v. A.nderon, 238 U.S. 368, the Attorney General
stated'befbre the House comniittee'on March 18 last:

The "grandfather clauses" of Oklahoma and Maryland were, of, course, voting
qualifications'- Yet they had to bow before the .15th amendment- (mainuscript,



.That is a correct stAteqient. They did have to bow before the J5th
m~ueednw t,tthe queetoui to' what ixtx4 4*Whp k4~~v1ions vI

theOlho,, a constitution h ave to "how? 1 l "bw"4o
•the extent of being eliminated, but it was not even contended by the
united StateS that the Congress of the United Statesacould enact some-
thing in their sted. (See 238 U.S. at p. 351.). Tlhe language of t6
".Cour- 0lerly "iidates that no such: power w6uld- have -been implied
tifom the wofds of the 15th amendment.

That language is ths;,, .
The 15th amendment does 'not, In*a geerM sense, take from thestates the

-power over suffrage possessed by the States. from the beginningo but it does re
'strict the power of the United.States or the States to abridge or deny the rIght..
'of a citizen of the United States to vote on account of race, color, or previous
,condition of servitude. While the 15th amendment gives no right of sufferage,
,tu itscommand is self-executing, rights of suffrage may be enjoyed by reason of
the striking out of discriminations against the exercise of the right .(op. cit. p.

what, Olhee ort id, there was to pullity thqi,grandfather clause
(h.n.-1) and to decleare that ipso factor. the 15th amendment had
stricken the word "white" from the phrase "white male citizen?' in
the Oklahoma law. : " " , I . . ,, ... % I
• 'In so doing (op. cit., p. 363),the Court followed much older cases:

Ea parte Yarbrougk, 110 U.S. 651, 6615- 4 think I referred to the
C(7ru 4shank, case a while ago asbeing the Ku Kw case. The Yai%
broughth vase is the one that went up from the Northerg Tistrict of
•Georgia, The'(-'u4A ak case went up to Louisiana.
*,,V ealv.Dekawae, 103 U.S. 370, (1880): ..

In 1959, Gui, as well as Pope v. William.n, 19a U.S, 6212 Mamon V.
MiMsouri, 179 U.S. 328, were citetl in support of the propositions that a

'may: * * apply a literacy test toall voters irrespective of race or color and
that the States have long been held to, have broad powers, to., determine, the
'conditions under which the right of suffrge maybe exercised,

Za8ster v. Ko Wtlmpton (ownty Board of klectiOns, 860 i.S. 45,50:
In that case, Justice Douglas writing for a unanimous court said:
0 9 while the rtht of suffrage is established and guaranteed by the Contitu

tion *** it is subject to thq Imppstion of State ta'dards wb1th are not dls-
criminatory and which do not contravene any restriction that Congress acting
pursuant to its constitutional powers has imposed, (op.,cit. V.51).

The theory of this bill and of the Attorney General Who presents
it is that if in the opinion of Congrefs a State imposes standards
"which'are discriminatory or applies legal sOandirds, (test and de-
vies) discriminatorily, Bongress may b ,tatute, divest that State
of its constitutional power of determining the conditions up-on which
the right of suffrage may be exercised; may substitute itsown,'cOnd-
tions, and may do aI of that retroactively. _

The Constitution gives the Congress no such power over any State
of this Union, Nort or South, East or West, Republican or Dem6-
crat.

The Attorney General at page 89 of the manuscript'of his testimony
before the House correctly qutes from Justice Frankfurter's opinion
in (Jomillion v. Lilhtfoot, 364 U.S. 839, 347. '

.'From that case, too, it appears that the Court decided that if 'a
'local act of the Alabama Legislature redefining the corporate bound-



:of Tik h*A is: its ose the femovin vfow that cit l'l
but4 'oftA4 O:N g . v4-s while not removin #ai nle*bWt
rote or r' e6ht,-With tii result of depriving such: of bene-
fits-of resident in'the city 'including the right to vote in muticipal
electionsi sich"act *6uld'be- void tas +iolbitive of he 15th'amwndienit.

If that act, or any act like it,. were found' -be void,w&mld Iit
follow that Congress could, therefore, deprive the Alabana . IS
ture of all futu power to'create municipa corkporatibns-

If such be the lawvthen;Congress, under the guise of enforming the
l4th and 15th amendment has powertte logi slaturl(

zot merely the Stat legisatures of the S-outhern States buta;y
$tate legislature-of every vestige of its legislative power.,

I:f, for',e*ple a statute deting an'dpunishing murder shouw4
be'so administeredso as, in the opinion of Congress, to deprive cer-
tain groups; of the equal protection of the laws, then, if the theory of
this bill is correct, Congress would have the right not only .to4 nurli
that statute but to epact one to supplant it, andi.send Federa oAoexi
or _agents into thp State to enforce it. And if the Cone hast M
right, I interpolate, with reference to criminal laws, it has the right
with respect to juries, civil and criminal;, ithas the right with re-

c.to.educationjitiha th'iright with respect .to .taatiou, ,bp'c&W
if the theory of tis bill is correct, if any State-not" merely a $out*.
ern. $tat#, now.; the .$.at. of , Illinois, if you please, or the St.lte .of
New York or Massachusetts or ic
should enact a tax law which- was disoriminatorily applied so a to
deny sonieone within the 'State the equal protection of the laws, it
the theory of this bil is correct then Congress would have the right
not only to nullify that discrimination, buto eay, to that; legialaturm
",yoeannot enat any,more tax laws until ybo Pove that you are not
going, to discriminate. against people in 4the -enaf6o ent. of it."

Xow, let.us fol.w through on that some. -
(At this pOii."W in the proceedings, Senator, Hruska entered the

hearing room.) '..

,Mr. BLOCH. Nothing. in any case ever decided by the Supreme
'Oourt of the Vnited Stait s even hints' at. any such power whch,'I,

it exists, would place it in the power. of the Federal- Government to
destroy the States which'created the Federal Government. '

The three most recent cases cited by the Attorney General ari
Alabame v. United 9tate, 311 U.S 17; Utnited Sta e v. MiksLstpip,
88 LW. 4258.'(Mar. 8, 1945) Louisanav: United States, 88 t.W.I
4262 (Mar..8,1965). ,

,The A kbavw case is a per curiam case based on United'Stateh v.
Thomas, '862 Vs.' S584 which simply. followed and applied the Raine
cage, supra.

Nothing in the Mieai38ippi case, supra, or the Lquieiait case, §upra,
even hint at' such tv.power ii Congress, impliedly conferred by the
15th amendment.'

Even if there wore direct, uncontradicted proof I that, the eletion
officials were undev" direct State uthority purposely and universally
sing valid Jitera y egts-tests and devices--to deny the right of
Negroes to vote, such would not authorize the Congress to annul tho~e"
valid literacy tests and enact lws supplanting the State's laws, o
even to annul those valid literacy tests.



A fortiori, Congress has no such power when the so-calle4 guilt of
A State or subdivision is" based on a presumption or presiimptions'

And even the more strongly, Congress has no such power when
the presumptions are based on conclusions reached by the applica
tion of an arbitrary percentage which is a part of such presumptioi,
io anarbitrary past date.

in the first place such a method of procedure is violative of article
I, section 9, paragraph 3 of the Constitution which provides:
o No Bill of Attainder or ex post facto Law shall be passed.

L~gislative'acts, no matter what their form, that apply either to
named individuals or to easily ascertainable members of a grou
in such a way as to inflict punishment on them without a udica trial
Are "bills of attainder" prohibited by this clause of the Constitution.

United State8 v. Lovett, 328 U.S. 303:
A. bill of attainder, is defined to be "a legislative act which inflicts

punihment without judicial trial" where the' legislative body exer-
cises th office of judge, and assumes judicial magistracy, and pro-
nounces' on the guilt of a party without any of the forms or safe-
guards of a trial and fixes the punishment."

In re De Giacomo, 7 Fed. Cases No. 3747:
See: Cummings v. Mi88ouri, 4 Wallace 277; 323; Em parte Garland,

4 Wallace 333.
(At this point in the proceedings, Senato, Ervin entered the hear-

ing room.)
.Mr. BwocH. In the 6Tumlming8 case, it was held that a State, under
ihe form -of creating a qualification or attaching a condition, could not
ii effect inflict a punishment for a past act which' was not punishable
at the time it was committed. Deprivation or.4uspension of any civil
rights for past conduct is punishment for such conduct. There a Mis-
souri statute, which sought to bar Rev. Mr. Cummings, a priest of the
Roman Catholic Church, from teaching and preaching by reason of
his past allegiance'to the Confederacy, was declared invalid.

In Ex parte Garland, supra, the Court said:
Exclusion from the practice of law in the Federal courts, or from any of the

ordinary avocations of life for past conduct Is punishment for such con-
duct. * *. * The act being of this character partakes of the nature of a bill of
paint and penalties, and is subject to the constitutional inhibition against the
passage of bills of attainder. * * *

.The Garland of that case decided in 1869' was A. H. Garland, Esq.-
alawyer of Arkansas-who afterward (1885-89) became an Attor-
ney General of the United States under Prsident Cleveland.

An ex post facto law is one which imposes a punishment for an act
which was not punishable at the time it was committed or a punish-
ment in addition to that then prescribed.

Burgess v. Sahmn, 97 U.S. 384:
See also U.S. v. Tran-Misgouri Freight A88oRiatian, 166 U.S. 290.
I am glad to see that Senator Ervin came in just at this time because

I happened to notice in the New York Times this morning that a col-
umnist---I believe it is on page 28 of the New York Times of this
morning-disagrees with Senator Ervin's opinion of law that this ip
an ex post facto law. If it is any comfort to Senator Ervin, I agreq
with him.
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Senator ERvIN. I think I can truthfully say that up to the present
moment the Supreme Court of the Unitea States does also in the Ex
parte Garland, Em parte (ummings8 and also in the Lovett case. ,

Mr. BIoc. Yes, sir; and Burgess v. Salmm, 97 U.S. and Unitei
States v. Trans-Missouri Freight Association.

I did notice this in that column, if I may interpolate. It was of
some interest to me that the writer said that all that the bill tried to
do was to seek to correct violations of law in th6 Constitution that has
existed for nearly a century. Why whenever I read anything like that,
I just have to take the opportunity of saying something in opposition
t it. When we are accused of violating the law for a period of a
century, I wonder if the man who wrote that-I wonder if people who
write things like that realize that what we did in the South over a
period from the time that the 14th amendment was adopted in 1868,
up until 1954, a period of almost a century, what we did was to follow
the law. We did not make the law. The separate-but-equal doctrine
was not pronounced by the courts of the Routh. The separate-but-
equal doctrine did not originate in the South. The separate-but-equal
doctrine originated in the State of Massachusetts, even before the 14th
amendment was decided, in 1845, before the 14th amendment was
adopted, I mean. The Supreme Judicial Court of Massachusetts -in
the case of Roberts v. Boston, construing a similar provision in the
Massachusetts Constitution, was the originator of the separate-but-

qual doctrine. And after the 14th amendment was ado ted. ;lie
separate-but-equal doctrine did not originate in Pless'v.FergqUfo
in the 183d U.S. in 1896. The separate-but-equal doctrine origi-.
nated in Indiana in the case of Corey v. Carter, and in Ohio in the
McGan case, and in New York. That is where the separate-but-
equal doctrine originated, and in California in Ward v. Flood, and
those cases decided over a period of time 1870 or 1872 up until 1900
were the progenitors of Plessey v. Ferguson, and we in the South fol-
lowed the law, the law of the land as it was established by the Supreme
Court of the United States in Plessey v. Ferguson in an eight to one
decision, the only dissenter being the elder Justice Harlan.

We are accused of violating the 14th amendment and the 15th
amendment over a period of a century. It is simply not so.

Why up until 1944 Democratic white primaries were perfectly legal
and constitutional under the law of the land as decided by the Supreme
Court of the United States, and that is what we are supposed to fol-
l0w. We are not supposed to. decide which law we will obey either.
We are supposed to follow what the Supreme Court. of the United
States says is the law, unless a test case is to be made by agreement
with somebody. - 0

In 1935-as late as 1935, the Supreme Court of the United States
held that a Democratic white primary was perfectly legal under the
14th and 15th amendment, and under the law of Texas it existed at
that time. In 1944,9 years later, without one word of the 14th amend-
ment or the 15th amendment havingbeen changed, but the personnel
of the Court having changed somewhat, and other circumstances hay-
ing changed, why the Supreme Court of the United States reversed
itself and nullified the case of Grover v. Townsend reversed it and
removed it; and in Smith v. Alright, in 821 U.S., held that the Texas
statutes which provided for Democratic white primaries or any other
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parties' white primaries werie violative of the 14th and 15th anend-
ments, and since-then Democratic white primaries have been a thing
of the past. We have obeyed the law as it was pronounced by the
Supreme Court.

By the same token I mentioned a while ago the county unit system'We had the county unit system in Geor ia as far back as I can remen-

her and as far back as I have read. think the Constitution of the
United States was adopted by Georgia under a legislature elected
under the county unit system at that the. We had it in our nominat-
ing system purely and simply in Georgia. Four or five times people
sought to nullify that county unit system. As I stated at the outset
of my memorandum I had the honor to represent the State of Georgia
im one or two of those cashs; I had the honor to represent the State of
Georgia in the last one of them in which the Court refused to interfere
with the county unit system, and by a vote of 5 to 4.

When Gray -. Sanders came along recently in the last 2 or 3 years
and nullified the county unit. system, we obeyed it, and we no longer
have the county unit system in Georgia, although in a fair debate With
any party, that decision could be. torn to pieces because the Court ab-
solutely overlooked the fact that Gray v. Sanders was nothing but a
nominating system. It was not an elective system.
. It was in that decision, Gray v. Sanders, that the phrase "one man-
one vote" originated. I have often wondered why Georgia's county
unit, system has been nullified by the Supreme Court of the United
States--a nominating system pure and simple in Gray v. Sanders-
and yet the State of New York, for the sake of example, can nominate
people, nominate officers by convention in which the one man---one
vote rule does not apply.

I have digressed somewhat, but it has something to do with the
general subject certainly because I resent the implication, not an impli-
cation I resent the expression that we in the South-regardless of
what Atate we come from, just so we are south of the river over here-
we are law violators. Why, we seek to obey the law, we lawyers
certainly.

Senator DIItK8sN. Mr. Bloch, may I interpose an observation?
Mr. BLOCI. If I can hear you, sir.
Senator DimKsN. First, let me say how glad I am to see you again,

because years ago when I was a Member of the House of Representa-
tives, we used to have frequent visits when you came to Washington,
and we bad opportunity to visit in the lobby of the Mayflower Hotel.
I think you remember. So I am delighted to see you. I did not see
the New York Times article, but I was just going o observe that with
respect to Plessey v. Ferguson, where the separate but equal doctrine
was at least sanctioned by the High Court, that was struck down 58
years lateir by the Supreme Court in the Brawn case. Also in the
Tilea d case there was an unbroken line of decision in every court
that I remember for a period of 100 yeals, but in oute own time a
contemporary court also struck down all those decisions.

So those things happen, and who shall say what the opinion and
evaluation of the Supreme Court of the United States in the year of
our Lord 1965 will be?

Mr. Bacir. No, sir. But I am glad the Senator referred to the old
days when our hair was-when mine was darker, perhaps yours was
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lighter. I wouxer if te Senator has ever reaci the Bloij& cae:mrom
tls standpoint., Time and time agaisi foueror five times in the oour6e
of the Bmo n decision, the Supreme Court of the United States says
in the field of public education the doctrine of separate but equal has
no place. That is all that Broum v. Topeka decided, that is all
Brown v. Topeka or any of its companion cases decided that in the
field of public education the doctrine of separate but equal has no
place. And it bases that opinion upon the: opinions of experts,
psychologists, physiologists, and whatnot, who said that compulsory
segregation in the public schools was harmful to the children who
were segregated by public law.

I have seen no decisions of the Supreme Court of the United States,
no opinion from that day to this which applies and gives reasons for
the application of the theory of Brown v. Topeka, the public school
case to golf courses, to swimming pools, and yet they are all now
banned.

The separate but equal doctrine is gone with respect to all of those,
because: the lower Federal courts have decided that the principle of
Brow.o v. Topeka applies not. only to schools but to swining pools,
to bathing beaches, to bowling alleys, to restaurants, to busesi to
whatnot, to anything you may think of. I have often wondered why.
But I have seen no expression of opinion of the Supreme Court of the
United States why.

Now, if I have overlooked something, I would certainly love to see
it, because I cannot see, I have never been able to see why the
rationale of the school case applied to a swimming pool or a bathing
beach or a golf course. But the separate but equal doctrine is gone.
It is no longer a part of the law of the land, and we recognize that.

Senator EnviN. If I may interject now, I see this article in the
New York Times written by Tom Wicker. Tom is a fine journalist.
I have never heard him charged with studying such a dead science a
constitutional law, so unfortunately Tom did not seem to understand
what my position was. He said:

Some of the charges against this bill are constitutional. For instance, the
remarkable contention of the Senator from North Carolina that the bill ex post
facto seeks to correct violations of law in the Constitution that have existed
for nearly a century.

I can say that at no time since the beginning of the world down
to this moment has Senator Sam J. Ervin from North Carolina ever
said that an ex post facto law tried to prevent violations of the law as
to future violations, but he does say it is ex post facto to try to make
something dependent on what has already happened in the past, and
that is exactly what this bill does.

It says to the States and political subdivisions if you did not have
registered 50 percent of your population of a voting ae, or that many
did not vote in November 1964 that you are guilty under this act or are
assumed to be guilty, and nothing you can do in the future, nothing
you can do after you pass this law will wipe out your guilt.

If that is not expost facto, it changes the ruls of evidence which
is another aspect of ex post facto law. It applies a lesser degree of
evidence which would not be considered to make out a case in any
court at the time the event occurred. It tries to legislate a rule of
evidence to apply to something that happened in the past and says
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something is going to happen, in the future. ' If this is not ex poet
facto andn6t i bill of attalnder, we do not have'any ex post facto lavw
dowe? .

Mr. BLOCH., The very next part of my memorandum Senator,applies to that.- In the light of these cases, the Garland case, the
Cumminge case, Burge88 v. Salmon, andof mpay others of like nature
which could be cited, and of others which eill be hereinafter cited,
pass on toan examination of section 3(a) of -this bill.
I Senator ,ERvx. In the Cumming8 case there was this hysteria
that has provoked things to such an extent.' The Court said in effect
that they would rather for a man to go to hell than to have his soul's
salvation depend upon the preaching of a man who had some sym-
pathetic attitude toward confession. I

Mr. BLOCH. Yes sir, in the Cummingq case, as I said just before
you came in, Mr. Cummings or Reverend Cummings was a Catholic
priest, who was an adherent of the Confederacy during the War
Between the States. The State of Missouri after the war passed a
statute or put in the constitution that no ono who had been an
adherent of the Confederacy could teach or preach, and the Reverend
Mr. Cummings did not pay any attention to it, and he was about to
be punished when he sued under a writ of habeas corpus, and in the
same volume there was a lawyer from Little Rock, Ark., Mr. Gar-
land-my late senior partner knew him, served 'in Washington with
him under the administration of President Cleveland, he called him
Gus Garland, A. H. Garland; my late senior partner, or was it my
late teacher, was an assistant attorney general at that time, so I
learned all about the Garland case a long, long time ago. •

Garland refused to take the oath of allegiance in 1866, and thereby
was deprived of the right to practice law in the Federal courts under
an act of Congress, and that act of Congress was declared' unconstitu-
tional as, being an ex post facto law. And Mr. Garland was per-
mitted to practice law, and not only that, but when Grover Cleveland
was elected President of the United States, Gus Garland, A. H. Gar-
land, became Attorney General. So there are such things as ex post
facto laws.

Section 3(a) is:
No person shall be denied the right to vote in any Federal, State or local

election because of his failure to comply with any test or device, in any State or
In-any political'subdivision of a State which-

(1) the Attorney General determines maintained on November 1, 1964,
any test or device as a qualification for voting, and with respect to which

(2) the Director of the Census determines that less than 50 per centum
of the persons of voting age residing therein were registered on November 1,
1064, or

that less than 50 per centum of such persons voted in the presidential
election of November 1904.

The phrase "test or device" is defined in section 3(b); the phrase
is practically synonymous with what the courts have been denominat-
ing as "literacy tests," or "conditions under which the right of suf-
frage may be exercised."

I do not appear here for the State of Georgia. I am not an officer
of the State of Georgia.' Because of being practically a lifelong resi7
dent of the State of Georgia I am more familiar with the facts there
than I am with those of any other State. The effect of those provi-
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ions Canibe better understood if they are applied toa real factual sitP
Vation"'s0 1 appli them to Georgia.We know, of course, that w6 do have statutes creating voting tests
in Georgia sich as those heldto be valid in-the Northarnptmnao y
case, supra -which by the way was written by Mr. Justice Douglas.

We know, too, that i the Attorney General's testimony before the
ftousecoiiiiittee, supra (p. 31)'he said:

'I turnnow to the information we have regarding the impact of section 3 (a):
Tests and devices would be prohibited in Louisiana, Mississippi, Alabama,
Georgia, South Carolina, Virginia, and Alaska, 84 counties In North Carolina, and
1 county in Arizona.. Elsewhere, the, tests and devices would remain valid,
and similarly, the registration system would remain exclusively in the control
of State officials.

So the United States of America would be divided into two groups,
the good and the bad, if you please. I

The "good"-41 States and a portion of 2 others--could go on exer-
cising their rights and freedoms, and enforcing their statutes.

The "bad"-seven and a portion of those two others--could not.
Senator ERVIN. I have a question that goes to the heart of this

formula. I do not know whether you would rather I postpone it until
you finish your paper or not. I will postpone my question or ask it
now about this formula.

Mr. BLOCH. Do you want to go ahead and ask the question?
Senator ERVIN. Well, if election officials in a State or county are

practicing discrimination against a person in violation of the 15th
amendment, does that discrimination not reflect itself in the registra-
tion rather than in the number of those who vote?

Mr. BLOcu. Yes.
Senator ERVIN. In other words, if they discriminate against a man

on the basis of his race or color in violation of the 15th amendment,
they deny him the right to register, do they not, but after he has
once registered, he has an absolute right to vote, does he not?

Mr. BLOCH. Yes, sir.
Senator ERvIN. And the discrimination cannot be practiced by

them after they have passed upon his qualifications and found him
qualified and registered him. So that being so, the test about the
number of people voting has no relation whatsoever to the discrimina-
tion does it? I

Zr. BLoC. Not at all. I will develop that a little later, too.
Senator KENNEDY. Will the Senator yield? Could I ask a question

if the Senator would yield ?
Mr. BLoCH. Yes, sir.
Senator KENNEDY. On that very point could you not foresee the

possibility of intimidation to an individual so that he might not vote
and therefore the fact that he did not vote would vitally affect the
formula which-has been placed in this legislation?

Mr. BLocn. I do not know if I get your question exactly, Senator,
cause I do not hear as well as I should even with these things on.
Senator KENNEDY. I was just asking, following the reasoning of my

distinguished colleague on the question whether after a person has at-
tained the absolute right to register that he doeg have the right to vote,
if you could see the possibility that if an individual who was
registered, and registered under State laws, might not be able to vote
because--as has been alleged and as has been presented by the Attorney
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.(. eral in hi tAinoy-there could be the possibilityy of either, q,
Adtimidation so that he would not have a. ohanqe 4 *ioe or,-two,.,be
- ause of oonduct at, the various courthouses or, tbs' places_6f Voiu,
tht perhaps, his vote would not be counted. In s uch ittiSons these
factsM would be: related, as I understand it5, r the qoula which hA
b ea.ndsrive d sppiied in this le isolation " whichrehA s to the
number of people who voted in elections andtb nuiler of people

St!at were registered for n e*4ction.
":y,* only point--and I waniit you certaiiily coni'nue-is that Ithink
thatthis is a consideration at least, iw isin: mymind, in e ating
whether this formula is leItimate or not legitimate.,
" :Mrt lBocn;C.Whether it helps or whetherit huts of course, I can
see that a man, white or black, Jew or gentile, Catholicor Protestant,
.fifight be registered, might be permitted to register, and even after he
was registered somebody might abridge or deny his right to vote,.even
tlugl he had been qualified to register. Some of the cases hold that
the registration process is a part of the voting process, and that its-a
denial, it is an abridgement or denial under the 15th amendment to
discriminate against a man or woman in the registration process just
,%s well as in the actual voting process.
" But, of courseI can see that even though'he is registered, that the
deprivation or abridgement m.y come in after the registration. But
as I shall esently poin tt out in the discussion, I do not think that it
flows from theformula given here that it is avalid presumption of

ia violation of the 15th amendment.
Senator KENNEDY. Thank you..
(At this point in the proceedings, Senator Fong left the hearing

room.)
Mr, BLOCH. It is striking that of the bad seven, the electoral votes,

as a result of the 1964 election, of five of them were cast for the Re-
publican candidate, and save for his home State, were the sole five
who voted for the Republican candidate.
. Now, as to Georgia, I do not know whether our law as to voting
qualifications would be swept aside because by the edict of the Direc.
tor of the Census because ofthe supposition that 50 percent of all per-
sons of voting age residing in Georgia were not registered on Novem-
ber 1, 1964, or because of the supposition or fact that less than 50 per-
cent of all persons of voting age residing in Georgia did not vote in the
presidential election of 1964.

(At this point in the proceedings, Senator Dirksen left the hearing
room.)
. Mr. BLOCH. That is the problem that the Senator from Massachu-
setts addressed himself to. Regardless of the fact that 50 percent may
have been registered, that 60 percent of them did not vote. Now, let
us see about that.

Based on one or both of those states of fact, the Congress of the
United States would be adjudicating that Georgia is now guilty of
abridging or denying the rights of Negroes to vote on account of their
race or color.

And what would be the basis or bases of such an adjudicationI
Either one or two, or maybe both.

One might be: 50 percent of all persons of voting age residing in
Georgia were not registered 5 months ago on November 1, 1964, so
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from that we presume that you ane denying orabridging th right/ hot
6if ivlpersois m yourftate but fNegroas, tovote., - '

The other, and the onlyothr, would be or might ; beiAO percent' of
oll persons of voting age hiding in Georgia did not vote iUiithe preeio.
dential election of Noiemer,19 (whicli, by the way, our 1 a
was not compelled under the Federal Constitution ortstutest Qhold)
so we from that presume-that you are denying or abtldging the right,
not of all persons in your State, butofNegroesto vote. ..

Whichever "determination" of the Diebtor ,of the'Census may be
used, the consequences on Georgia and the impact on her laws is equally
justified, invalid, and not justified by any principle of constitution

law heretoibre known.
In my suppositions, I have used Georgia as the example. The'deter-

mination andthe result in any other State *buld be just ias invalid.
The dates are purely aibitrary.

*'The percentage used is equally arbitrary.
-"The events are purely arbitrary.
The supposed result from the facts determined is purely arbitr r' y.
Thetestimony of the Attorney General (p. 81) shows just h'ii rbi

trary the "triggering" is. Said he:
* The premise of section 3(a), as I have said, Is that the cincidenceof low elec-

toral participation and the -use of te~ts and devices results from racial discrimi-
nation in the administration of the tests and devices. That this premise is
generally valid is demonstrated by the fact that of the six States in which tests
and devices would be banned statewide by section 3(a), voting discrimination
has unquestionably been widespread in all but South Carolina and Virginia, anld
other torms of racial discrimination, suggestive of voting discrimination, are gen-
eral in both' of these States.

I interpolate there, and I ask the Senators to bear this in mind
The Attorney General of the United States in that testimony before
the House, last week I think it was, said that in the six Sttes in which
tests and devices would be banned, statewide votinguisgrimination
has beun widespread in all but South Carolina and Virginia. Now,
that is a statement of the Attorney General of the United States th.t
voting discrimination has been widespread in the States of Mississippi',
Alabama, Louisiana, and, Georgia. Wel% I leave to one side for the
moment Alabama and Mississippi and Luisiana, but that is a state-
ment of the Attorney General of the United States that voting dis-
crimination has been widespread in Georgia. Now, bear that in mind
as we go along here for a few minutes.

TheNew York Times of March 18 editorially said of the "drafters"
of this bill in the Justice Department:

But they have been both inventive and inexorable in providing machinery to
keep those standards from being imposed "to deny or abridge the right to vote
on account of race or color." In the six Southern States where less than halt
the voting population participated iti the last presidential election, presumption
of past discrimination will be automatic, and no literacy or other qualifying
test will be allowed to bar anyone from the ballot box in F'ederal, State, or local
elections.

That same Constitution which is held to guarantee freedom to the
owners of the New York Times to make money by printing what they
p lease, guarantees to every State of this Union, the people of every
State of this Union, including the six Southern States, the right to
be free from the tyrannical provisions sought to be imposed on the
basis of presumptions.

45-755---O-pt. 1-18
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IOortfo 1, proceed to discuss the law, of such presumptions, I wondat
why 50 percent is the iigure used'. for participation in presidential
elections.! Myiformation is that in Arkansas the participation was
40.1 IPercent, Kentucky, 526 percent; Tennessee, 51,2: percent, In
Texas 1> believe it was less than 50 percent, but they do not have any
literacy tests in Texas.,

Senator ERVi.; It is 44.4 in Texas; it was about 61.8 percent in
North Carolina. .,,North Carolina is covered and Texas is not.

Mr. Bwcu. What was it in Texas, sir?
'Senator ERvIN. 44.4 percent. They are not covered,. They do not

have a literacy test.
Mr. BLOCH. They are not covered by the law because they .do not

have a literacy test.,
Senator ERVIN., That isright.
Mr. BLOcH. And even though they do not have literacy tests and

there is not any test at all out there, there is not but 44 percent vote.
So does it not follow from that that literacy tests have no effect on the
number of people who are voting I

Senator Eavuq. We voted 51.8 percent on the State as a whole and
Texas voted 44.4 percent. I asked the Attorney General to explain
why more people voted in North Carolina with a literacy test than
voted in Texas without a literacy test. He said the poll tax. I said,
"Well this bill is keyed to the p residential election, and the poll tax
was afoished in Texas in presidential elections by amendments to the
Constitution," and he said the people in Texas apparently had not
found out about it.

I could not help but think that it was a pity that the voters in Texas
were not required to read and write so they could have found out about
it in the newspapers.

Mr. BLOcm So you have the result; Arkansas in which 50.1 percent
participated may use voting tests; Georgia in which, say 49.9 percent
participated, may not. ,

The presumption arising from the one percentage is no more valid
than the counter presumption arising from the other.

In Georgia there are 159 counties. I think we have more counties
than any State in the Union with the possible exception of Texas
and my home State of California.

My home county of Bibb with a total population (not merely per-
sons of voting age) in 1960 of 141,249, had 54,872 voters registered as
of November 1, 1964, which is doubtless more than 50 percent of the
persons of voting age residing therein. According to the official rec-
ords of Bibb County, Ga., 46,883 registered voters cast their ballots
in the presidential elections of November 1964.: Section 3(a) is quite ambiguous despite the fact that Supreme
Court of the United States directs that 'precision must be the touch-
stone of legislation so affecting basic freedoms," NAACP v. Buttott,
371 U.S. at 438, 83 S. Ct. at 340; Apthiker v. Seeretar of State, 84
S. Ct. 1659, 1668. I can imagine no greater basic freedom than that
of a State and the people of a State specifically reserved by th6 10th
amendment

Section 3(a) lacks that precision. Suppose more' than 50 percent
of persons of voting age residing in Bibb County (or any othet
county) and more than 50 percent of such persons voted in the presi-
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detigI elections of Novembei 1964-' suppose further that "those facts
l6inot hold true for the State of Georgia as a whole, may Bibb County

continue to use voting tests?
(At this point in the proceedings, Senator, Hart left tho hearing

Mr. Bwcn. Suppose further that more than 50 percent of person
of voting age residing in the State of Georgia (oi any other Statey
and more than 50 percent of such persons voted in the presidential
election of 1964; suppose further that those facts do not hold true, for
a.&certain county' or counties of the particular State; will the whole
State be-deprived of the use of voting tests because one, twdi or even
a majority of the counties do not conform to the arbitrary criteria set
up in section 3 (a)t

I recall an elder statesman once saying that you could not indict a
whole people.

Particularly in the States of Alabama, Georgia, Louisiana, Missis-
sippi, South Carolina, and Virginia the participation iii presidential
elections of less than 50 percent of persons of voting age residing
therein is no criterion whatsoever of discrimination of any kind.

It is only recently that citizens of those States, regardless of color,
have seen fit to participate in presidential elections to any extent. To
illustrate--before I give you the reasons-look at these figures:

Votes in presidential elections,
[In thousands]

1912 I= 1960 964

Alabama. -------------------------------------------- 116 241 M8 88
Georgia -------------------------------------------- 120 150 723 1,138
Loui iana-----------------------------------------79 126 807 896
Mississippi------------------- ....-----.----------- - 5 83 298 409outh Carolina.------------------------------------- 50 so 526
Virginia. -------------------------------------------- 136 230 i,245 1,16

And I can imagine no greater-
Senator HRUSKA. Would the Wvitness object to the insertion at this

point in his statement the relative population in those States in the
different years so we would have some idea of the growth of the popu-
lation during that expansive timeq That information can be fur-
nished later. Would there be any objection on your part to that?

Mr. BLOCH. I would think it would be very fine to do it. I shall
be glad to look it up and put not only the voters at those times but
the populations at the same time and supply it to the commitee.

Senator HtusKA. Mr. Chairman, I ask unanimous consent that the
witness be given that privilege.

The C IRMAN. Yes, sir.
Mr. BLOCH. To demonstrate that the trend upward of those figures

is not confined to those six States, I include:

1912 1920 1960, 104

Texas-------------------------------------------..... 298 488 2,313 2.009



• You will see even from towse approximate figures the total votes in
those six St~tts in 1964 wore about seven times the total of 1912. Th,
figure applies to Texas as well. I I

The ncipal reason for it is that up until about 1948, wewere the
"Solid south; we were the backbone of the Democratic Party; it
was taken for granted that we would vote the Democratic ticket so
that in presidential elections we contented ourselves--up to 1936, any-
wayT--with having a real voice in the nomination of the party's candi.
date,,,and then let the rest of the country flight it out in the election.
Up to 1948 we did not bother to vote in presidential elections, or if we
did, we simply voted Democratic. In 1948, the trend began to change
We discovered, after 12 years, that we no longer had any voice in the
nomination, so we had better go to voting in the election. So you will
find- a marked increase after 1948 in the number of votes cast. But
there still remain some wh6 do not vote in the presidential elections
either because they have not become, accustomed to the new situation,
or because rather than not vote Democratio-the party of their father
and their grandfathers-they will not vote at all..

Interpolating right there, along the line of your suggestion, sir, I
think we are going to find that the growth in voting, that the percent-
age of increase in voting in 1964 over 1912 is going to be much greater
than the percentage of increase in population. I say that because I

-know that in 1912 Georgia had 12 Representatives in Congress; now
we do not have but 10. I think that is true also of Mississippi and
Alabama, that the representation has gone down. It may be that
Florida and North Carolina have gone up, but the figures will demon-
strate-and I think they will demonstrate that the percentage of vot-
ing has increased far more than the percentage of growth of
citizenship.

The attorney-
The CHAIRMAN. We will recess now until 2:15.
(Whereupon, at 12 noon, the committee recessed, to reconvene at

2:15 p.m. the same day.)

AFTERNOON SESSION

The CHAIRMAN. The committee will come to order. Proceed, Mr.
Bloch. Which page were you on?

STATEMENT OF CHARLES BLOCH, ATTORNEY, MACON, GA,-
Resumed

Mr. BLOax. Mr. Chairman, before noons Senator Hruska made a
suggestion as to putting into the record comparative population be-
tween 1910 and 1960 censuses in the six States involved. Using the
1910 census figure, 1910 and 1960 census figures, and 1912 to 1964
election figures, it shows that in Alabaria in 1910 it had a population
in round numbers of 2,138,000, in 1960 it had a population of 3,266,000.
Georgia in 1910 had a population of 2,609,000; in 1960, 3,943,000.

(T information referred to was submitted in the afternoon
session.)

Mr. BLOCH. LouisiDna in 1910 had 1,656,000; in 1960 3,257 000.
Mississippi in 1910 had 1,797,000; and in 1960,2,178,000. South daro-.
lina in 1910 had 1,515,000; in 1960 had 2,382,000.



Virginia in 1910, the po ulation *as 2,621,0; in 1960,a population
6f,1966,000.

.(At this point Senator Dirksen entered the hearing, room.)
Mr. BlocL. As I read'this comparison, bear in mind, of course, that

in 1919, the woman's suffrage amendment the 19th! 'amendment, waspassed, which, of course, added to the number of the people Who could
vote, ,so that the 19th amenchnent is to be taken into consideration ii
any comparison that is 'nade. But a rough summary of that is that
in Alabama the population increased 40 percnt ov~r that periodic
time and the voting on presidenttial elections increased 600 percent.
In deorgia the population increased 50 percent, the voting increased
10% times, or 1,050 percent, 1,188,000 against 120,000.

In Louisiana, the population increased 100 percent, and the voting
increased 1,200 percent., In Mississippi, the population increased 25
percent and the voting increased 600 perpfti In South Carolina; the
population increased 50 percent and the voting increased 1,000 per-
cent, tenfold. In Virginia, the population increased 100 percent, and
the voting increased 900 percent. 'e 10 e

The Attorney General testified (p. 31) that the validity of his
premise is demonstrated by what he calls the fact that, toft he six
States named, "voting discrimination has unqiestionably b&bn Wide-
spread in all but South Carolina and Virginia. and other forms 6>1
racial discrimination, suggestive of voting discrimination, are general
in both of those States."

I wish I had the power to compel the Attorney General to prove
his statement that voting discrimination has unquestionably been wide-
spread in four of those six States-particularly as to Georgia would
I like to see him try to prove it. And if he provred it I would wonder
why the Department of Justice really hasn't used the tools that Cbn-
gress has given it over the past 7 years. Oh,.I have read what he had
to say about the delays in some of the Federal courts of those four
States, particularly in two of them. But my own observation from
reading and experience is that the U.S. Court of Appeals for the Fifth
Circuit brooks no delay in the trial of any case unless there is good
season for it..

(At this point, Senator Ervin entered the hearing moom.)
Mr. BLocu. I think that is particularly true in any ease involvingcivil rights..
In 1957, Congress enacted a "civil rights" law embodying voting

provisions which was declared constitutional in the Rainescase, supra.
il 960, it strengthened it. In 1964, it enacted another one. Since
1957. certainly, the Attorney General of the United States has had
the authority to institute civil action for preventive relief whenever
any person "has engaged or there are reasonable grounds to believe-
that any person has engaged in any act or practice which would deprive
any person of his 15th amendment rights. Since 1960, he may make
the States parties defendant in such proceedings (4 U.S.C.A. sec.
1971). Such suits are brought in the Federal Courts which may ap-
point voting referees in certain instances (ibid.; sec. 1971e).
I In'the six States most grievousl.y affected by this bill, Alabama has

67 counties, Georgia has 159 counties, Louis'iana has'64 (parishes),
Mississippi has 82, comities, South Carolina has 46 counties, Virginia
has 98 counties: 416.
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, Therefore, there are 416 counties or political subdivisions as to which
the Attorney General says "voting discrimination has unquestionably
been widespread."

In how many of these counties has the Department of Justice in.stituted suits in the last 8 years V In how many of these suits has the
court found a "pattern and practice" of discrimination authorizing
the appointment of Federal referees ?

I wrote out those questions in the early part of last week before I
left home last Wednesday. Since I wrote them out, I had the oppor-
tunity to read the Attorney General's testimony before this committee
last week, Wednesday, March 24. In response to Senator Ervin's ques-
tions, Senator Ervin asked "How many suits had been brought under
the Civil Rights Act in 1957 and the Olvil Rights Act of 1960?"

The Attorney General answered "71." 1 am reading from page 263
of the mimeographed report.

"In what States have they been brought?"
"Louisiana, Mississippi, Alabama, Georgia."
Senator Ervin said, "Two in Georgia?"
The Attorney General said, "Two in Georgia; yes, sir."
Well, now in all fairness, Senators, with 159 counties in Georgia

and 2 suits have been brought alleging voter discrimination, is it fair
to state that voting discrimination is widespread in Georgia, when
over a period of 8 years, with all the tools that the Attorney General
has, and the Attorneys General have had I should say, I think there
have been 4 or 5 over that period of time, starting with Mr. Brownell
in 1957, they have only seen fit to bring 2 suits in the 159 counties. I
should think that that was proof that there is no widespread dis-
crimination.

I don't know of course in what two suits the Attorney General had
in mind when he said that there had been two brought m Georgia. I
happen to know from history that I think it was prior to 1957 even
that one suit was brought by an Attorney General down in Randolph
County, Ga. The Raines case was brought in Terrell County, Ga.
That was the one in which Judge Davis declared the act unconstitu-
tional, and a Supreme Court reversed, and it went back down there for
retrial. It was tried in the summer of 1960, just prior to the Demo-
cratic National Convention. If you are interested in reading it, you
will find the case reported in the 189th Federal Supplement at page
121. I was counsel for the Terrell County registrars in that case.

Senator ERvIN. And incidentally the voing records show that in
the county to which this law would apply, Bibb County, 49.8 percent
of those of voting age voted in the last presidential election; whereas,
139 counties in the State of Texas to which the law would not apply
voted less than Bibb County Ga.

Mr. BLOCH. What about Terrell County? I wish we could put the
figures in about Terrell County, Ga.; that is, down at Dawson.

Senator DmKSEpN. Mr. Bloch, if I may intrude just a moment; do
you think the figures that have been developed by the Civil Rights
Commission are reasonably authentic and authoritative?

Mr. BLOCHT. I don't know. I don't know who composes the Civil
Rights Commission now, Senator, but at one time I don't know
whether they would have been or not, but if you are willing to rely
on them, I am.

270
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Senator DIKs m'. Well, I took as look at the figures this morning
for counties in these various States. In Alabama, those qualifying by
age and residence had in some cases a white registration of 100 per-
cent, In the lowest countty in Alabama, the nonwhite registration was
1.4 percent. In Arkansas the high registration white was 85 percentL
The lowest county for nonwhite had actually no colored registered.

In Florida they had counties that registered 100 percent white;
nonwhites, two-tenths of I percent. In Georgia you had counties
that registered 100 percent white of those who-by age and residence
would otherwise be qualified. Your lowest county was three-tenths
of I percent for nonwhite.

Mr. BLOOH. What county is that, Senator I
Senator DnKsEN. I don't have the county. I didn't jot it down.

In Louisiana, some counties 100 percent white registration; nonwhite,
1.9 percent. In Mississippi, 100 percent white registration in a num-
ber of counties; in the lowest county the'nonwhite registration, two-
tenths of 1 percent.

The CHAIRMAN. Right there will you yield?
Senator DIRKsEN. Yes.
The CHAIRMAN. What did the Attorney General say about the ke-

liability of the Civil Rights Commission's figures ?
Senator DIRiSEN. I was just asking Mr. Bloch.
The CHAIRMAN. I think the record ought to show it.
Senator DrRKspN. What he thought about it.
WMr. BLocH. I don't know anything about it,
The CHAIRMAN. What the Attorney General thought about those

figures? He thought they were worthless, if I remeniber correctly.
Mr. DIRKSEN. I have no such recollection.
Mr. ERVIN. Under the examination by Senator Javits of New York,

he testified that he considered them unreliable and wouldn't go by
them. He said he wouldn't accept them.

Mr. BLOCH. I would think if the Attorney General had any confi-
dence in the figures, and there was a county in Georgia which hadn't
registered but 3.6 percent of the Negroes, he would file suit in that
county.

Senator DnmisE . That is the point that he makes.
Mr. BLOCH. Undoubtedly.
Senator DimxsEN. You had a lot of suits.
The CHAIRMAN. You had two in Georgia.
Senator DIiKSEN. It becomes an endless enterprise.
Mr. ERVIN. I have no confidence in those figures because they report

on all the Negroes of voting age who are registered in my county. I
have no confidence in the reports of discrimination in registration in
Clay County, N.C. where there is not a single Negro resident. That
is how reliable the figures are.

Now what is the other county in Georgia where the suit was? It.
was Terrell County, wasn't it ?

Mr. BLOCH. Terrell County; yes, sir.
Senator ERvIN. I can't give you the figures because the figures I

have are taken from the Congressional Quarterly for March 19. It
reports the counties where less than 50 percent of the qualified voters-
I mean persons of voting age who failed to vote, Terrell County,
in which the suit was brought, voted a higher percentage of its popu-
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lation, about 50 percent higher, than 138 counties ini Texas ,to which
the law does not apply.

Mr. Biocu. I notice that in those figures that Senator Dirksen---
Senator ERvIN. But Terrell County would be brought under the bill

because some other counties, either because of apathy or because the
people didn't like the candidates ruining, didn't go out and vote.

Senator HART. Will the Senator yield,
Senator EnvrWT. Yes. I don't have. the floor. This is Mr. Bloclrs

time.
Senator -L.r. I was just curious if there was a disposition to

amend the bill to broaden itto brina-in-Tkxas and other States?
Mr. Biocn. I don't thiiik it woulT be any fimr constitutional if you

brought in Texasthaii it is now, but I would like to see what hap-
pens if you brought in Texas.

Senator EaviN. What we are trying toshow, and put this in North
Carolina languange, if something has neither rhyme nor reason, it is
"cockeyed." We are trying to stow this is a "cockeyed bill."

For example, it talks about people who aren't registered. North
Carolina has, according to fig-urs-pitt in the House Record by the
Attorney General himself, a .lrvent 'Qf all the people who are 21
years of age and over regisp rd ihn North. Carolina. It has at literacy
test. That shows that qrtl Carolina is discriminating.

New York State has less re gi t 6sd.than ,North Carolina. It has
74.5 percent of those 21 ye rs of age ,iwid ,abbve of voting age registered.
That shows that New Ydrk, whichvhs a literacy test, and a lower
registration ratio than North Car4ina, is not discriminating, but
North Carolina is,

Then we had the fact. that Northarolina votes 31.8 of its voters:
Texas 44.4 of its voters; that shows North Carolina is discriminating
under this formula, but not Texas. That is what we are trying to
show. We. don't want to amend tl~e bill .to get broader coverage.
We want to bring any kind of legislation in harmony with the Con-
stitution. I tliiiik that is your position and mine.

Mr. Biool. Ahd those figures that Senator Dirk, en read out as I
heard him, and I don't hear the best in the 7orld, I think Arkansas
and Florida had some pretty La,oiiti ..

Senator DumKSEN. Oh, yes.
Mr. BLocH. But neither one of those States, neither Arkansas nor

Florida, would be affected by the pending bill.
Senator DTIK,5sf. It shows that I am completely impartial about it

when I present figures.
Mr. BLOCH. Yls, sir. You wouldn't be anything else. But it shovs

also that the presumption isn't correct.
Senator DIRKsEN. That is the reason I prefaced my question with

whether or not you thought the Civil Rights Commission figures were
accptate.

Mr. Bi.oca. I know nothing about it. You gentlemen, you Senators
know more about the Civil lights Commission than I do. But if
people set out to prove something and get up a bunch of figures, you
remember the old expression, they can pretty well prove it by figures,
but I have no reason to disbelieve them. I have no reason to believe
them. I would rather let the Attorney General and You gentlemen of
the Senate size up the veracity of the Civil Rights commission.
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Senator ERVIN. You know these figures that they are invoking here
shake my faith in the old expression you refer to. The old expression
was figures don't. lie, but liars sure do figure, but there is proof here that
even figures lie.

Mr. .l5)OCH. That is what I meant. I would rather for you to say it.
Senator DiRKsEN. But you see they also say in that old aphorism

besides figures they are statistics.
Senator ERVIN. I have always heard also that they say there are

three kinds of liars. The first is a plain and simple liar, then a damn
liar and then statistics.

'Jr. BLOCI. That Terrell County case, I gave you the citation of it,
189 Federal Supplement 121. Now that case went back to Judge
Bootle. He is a good judge, the finest trial judge I have ever seen. He
is a good judge and he. was going to call them like lie sees them, and he
isn't going to brook any delay in any case. That case went back to
Georgia. 'It is reported in 203 Federal Supplement at page 147. I will
read you a part of it because I don't have it in my manuscript. The
headnote is this, the summary of it:

After a lengthy trial, discrimination was found and an appropriate injunc-
tion was issued.

That is in the 189.
,The plaintiff filed a motion for a finding as to a pattern or practice to deprive

Negro citizens of their voting rights. The District Court Judge Bootle held that
discretion woult be exercised to refuse to make such findings where the defendant
voting authorities had assured the court that they would obey the injunction
restraining them from depriving Negroes of their voting rights.

The language that Judge Bootle used in that case at page 152, a line
or two there that I want to read into the record, because it is apt here:

"Sihilarly in this case this court feels charged with the duty of exercising the
judicial discretion in determining whether to make a finding as to pattern or
practice in this specific case. Particularly is this true in view of what would be
the far-reaching consequences of the finding of deprivation pursuant to a pattern
or practice, namely conferring upon this Fedoral court Jurisdiction to pass upon
the qualifications of a citizen to vote in State elections without any finding that
the particular citizen had been denied the right to vote on account of his race or
color, and conferring upon this Federal court also the duty of passing upon such
.qnalificatlons In thel event any Negro within the affected area of Terrell County
applies to this court for an order declaring him qualified to vote and proves that
he is qualified under State law to vote and has since such finding by the court been.
deprived of or denied under color of law the opportunity to register to vote or
otherwise to qualify to vote or found not qualified.

Accordingly the plaintiff's motion that this court at this time make a further
finding that the deprivations heretofore found were and are pursuant to a pattern
of practice is hereby denied, but this denial Is without prejudice to the right of
the plaintiffs to renew said pending motion.

And so forth.
Now my recollection, my understanding--I was the counsel in that

case and I noticep-that when those two orders came down, we formu-
lated a plan by which registration proceedings would be handled in
Terrell County. What I am going to say now I don't know. I don't
know Whether it has been followed up to this day or not, because I
understood that, there was another suit filed down there within the last
2 or 3 Years in which I was not. of counsel. So ' don't know what,
hi m)pened after this 2002 Federal Supplement.

But I mention those figures to demonstrate to you that if the remedies
which the Congress, which this Senate has now given to the Attorneys
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General over the period of years since 1957 are really used in any
court, ill aiiy oiie of t(e affected Statt es, I he Federal courts, larticul "Iy
the (ircuit Court of Appeal, the Fifth Circuit, will see that the int rt1-
illends, the tools which you have given the )epartnent of Justice are

successfully used ---. there is one if---if there is any t ruth in the asserl ion
that discrimination is widespread. If discrimination is widespread
throughout tihe Slate of Georgia, why only two suis?

Now the only other suit that I know of, to get the whole thing before
the committee, front 2 or 3 years ago the United States filed a ;uit in
Bibb County, G(a., mIy home county, against the Bibb County l)eio-
cratic Executive Coinnittee. It is reported at page -192 of the 222Federal Supplement. lIt was decided Jnne 1,1(,)9;2.

In that, case t he complaint was not that there was a dise-riminal ion,
that there was a 1)ittern of discrimination, a pattern or practice, hut
that case was rather different. That case was based on the fact
that. the colored people were segregated at the polls, and that separate
resist rat ion Iists were made as to colored and white.

During the course of that case, 1 represented tle Bibb County
Democratic Executive committee e in that case, during the course of it
when it came our time to put up proof, I turned back to the audience,
the spectators in the courtroom, and there were perhaps 50 or 60 peo-
ple in there, and I selected 2 or 3 of them, all colored people that
I didnt even know. I didn't even.know their names.

I put them on the stand find asked them their names after they had
got on the stand, asked them if they had ever been discriminated
against in registering or Voting in' Bibb County, Ga., and the two of
three'of them that I callqd thei'e aid no. And they weren't scared
of anything. They were in a Federal court sitting right below the
judae. ' I

There just isn't any such pattern, of discrimination. And finally
on that. 203d Federal Supplemenr,"my further recollection is that
there was no appeal filed from Judge Bootle's decision in that case.

Senator DIRiSEN. Mr. Bloch, is it your opinion that actually dis-
crimination has to be widespread in order-to be covered by the 15th
amendment? It says the rights of the citizens. That cold be one
citizen.

Mr. BLOCII. No, sir.
Senator DIImKSEN-. It can be 10.
Mr. Br.ocii. I think tlhfc the .1,th. amendilment has Aii impact on

one isolated case.
Senator DniKSEN,. Sur', it covers a single case.
Mr. Brocn. But my po:nt is that the Attorney General said in sup-

porting this bill, in hiis argument to this committee and to the House
committee, I don't know about this committee, but to the House com-
mittee in supporting this bill, that everybody knew that voting dis-
crimination had been widespread in those four States, and I say that
isn't so.

Mr. DiIsKEN. But see if you are going to take your Constitution
straight, that of course you have got to think in terms of the single
citizen. -It is like the little boy when teacher said to him "Johnny,
how do you spell strai ht?," he said, "s-t-r-a-i-g-h-t." She said,
"What does it mean ?" lie said "Without ginger ale..1 That is the
way you take your Constitution.

VOTING HiGHTS
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Mr. I)cTi. Without what, Senator?
Senator IRIIKSEN. Without ginger ale. So one citizen may be af-feeted. It doesn't have to le wi(les1)reaI.
Mr. Bi.ocir. If you take the Coast ituition straight, you have given

tlie )artmiit, of Jiistice, in 1957 anad in t960 and in 1964 tools to
Stop w iClie says is widespread (lisoriii niat ion. WIhY hasn't Ile used
lI ol ? I sit )ose ,s(oiieiiie, I vol(hQr soviet li es it lie hasn't, used
them so tlit e Colld colle(.01 back and get a niore stringent law.

Senator EiIv[N. Mr. Blhdh, if you are going to take your Constitu-
tion straight, you Can leave out t he oginiger ale but, yo 'have to pIu in
the second eciion of the first, article of the Const itl tion, and the 17th
ariel(lpient wh icl provides that electors for Senators and Represeuta-
tives in Congress sliall be elected by electors possessing the qualifica-
tiofls prescribed by State l w for tile most numerous l)ranehl of the
State legislature. Ihat volild therefore take in those who have l)assed
, literacy test in those States which have it, wouldn't it.?

Mr. BIfloci. Yes, if vou take the Co,'ittion straight as it hits been
decided over the years, I don't think we would have anything to fear
about the constitutionality of this )ill, if we ake it straight and apply
it, to this bill, why the bill is unct stitutiotal in my humble opinion.

Senator l)ulimSi;n. I Have yoU d scuissed, wile I was absent, tihe see-
ond setion of article 15 of tho Constitui ion, the language which says
that, the Congress shall have power to enforce this article by appro-
priate legislation? Iflve you disci;ssed that?

Mr. Blocur. I have discussed it .soiewliat and am Coniin,_ to it, some
more. My point is that this legislation, the ploint that I have discussed
aid will discusss further I tliinl, further on in here, that this is not
appropriate legislation under tie 1511h amendiment. Pven if its objec-
tive is approl)riate, it goes further tln the Congress can go in the
light of the Constitution as a -whole.

Senator ERvIN. T would like to-ask you furthernore, if you are
going to take your Constitution straight, if you don't have to listen
to these words I am going to read out )f ex parte Milligan. We have
been assiiied by my good friend from llinois and by the Attorney
General that this bill would not abolish literacy tests but would merely
suspend them in th States a fected.

I ask you if we are going to take our Constitution straight, if you
won't have to take these Nlor(ls from ox p arte Milligan, and I read
from pages 120 and 121 from that t-ecision in the 71st, United States
Reports.

The Constitution of the United States Is a law for rules and people, equal In
war and In peace, and covers with the seal of its protection all classes of men at
all times and under all circumstances.

T emphasized:
No doctrine involving more pernicious consequences wvas ever invented by the

wit of man than that any of its provisions can be suspended during the great
edlgencles of Government.

Don't you have to takce that. if you arA going to take the Constitu-
tion straight?.

Mr. B[oc1[. Yes, sir.
Senator ERVIN. And isn't. this bill in violation of that doctrine, or

rather in harmony with that doe rine, which is declared to be the most
pernicious doctrine invented by 11e will of man, to provide that in 6
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Southern States and in 34 of 100 North Carolina counties the privi.
sions of the second section of article I, the provisions of the 17th
amendment and the provisions of the 10th amendment reserving to
the State the right to prescribe qualifications for voters in State andlocal elections will be suspended ?

Mr. BLocii. If you are going to take it straight, yes, sir. If you
are going to take it straight, you have got to take it as a whole.

As I see it, the pover of the Congress under the 15th amendment,
and what is appropriate legislation under the 15th amendment is con-
fined to legislation which abridges or denies a Negro's right to vote, if
the State passes legislation or uses legislation which deprives or
abridges a Negrno's right to vote on account of his race, color, or previ-
ous condition of servitude, the courts have a right to nullify either
that law or action under the law.

For the sake of example, suppose the State of Georgia or any other
State had a literacy test which said that every person in order to vote
should be able to read the very first section in the Constitution. That
would be a perfectly valid law under the Nortampton case and under
every other case that I have ever read.

But suppose in the administration of that perfectly valid law, some
of the registrars panoplied with State power should say that a colored
person who had read that statute completely and rightly, who had
sail to him, "You didn't read it, right, we are not going to let you
vote", I think that, the Federal courts would have, the Attorney Gen-
eral would have the right to file suit. against that registrar who had
discriminated against thiat colored person, because he hadn't used a
perfectly valid law as it should be used, and under the Raines case lie
iad a right to enjoin him."

But that was the appropriate legislation if it went into the forin
of an act. It would be an appropriate proceeding. But I say that the
Congress of the United States would not have the right to enact a
statute to take the place of that perfectly valid test, that that is not
appropriate legislation under the 15th amendment because, sir-

The CIrnI, r i. What ,you are saying is that the Congress hits got
no power to fix voter qualifications? "

Mr. Bizoci. That is exactly what I am trying to illustrate. I am
not by myself in it. The cases that I read befoi e noon, there are five
or six of them which said it.

Somebody asked the Attorney General here before this committee
the other day, so I read, if lie lhad ever heard of the Congress or the
Federal court prescribing a law to take the place of one that the courts
had declared invalid, anhe referred to the Apportionment decisions.

Well, I suggest to you, and I think I cover it a little later here, I
suggest to you and I would like particularly for Senator Dirksen to
hear this, that even in the apportionment cases in Baker v. Carr and
the cases that follow it, the four cases of last June, that the Supreme
Court said that the Federal courts had the right to nullify the State
laws under the one-man one-vote theory.

But I say to you that even if they h;ave that right, and they clever
got into that political thicket until'Baker v. Carr, even if you grant
that they have that right, that doesn't mean that the Federal courts
have a ight to set up a legislature. Even taking Baker v. (arr to
the extreme, all that it means is that the legislature violates the rule

l/Ii l'll l it iLII|H 1 Ltit: II liil•
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of Baker v. Car, and the Colorado case and the Michigan case and
the Delaware case, that that legislature can't do any more. It is no
more.

But that doesn't mean that the Federal courts or the Congress have
a right to set up a legislature in pla e of it, because suppose the State
may say, "Well, if we can't have that kind of a legislature that our
constitution and our laws say we should have if that sort of a legis-
lature violates the equality clause of the 14th amendment, then we
won't have any legislature at all,"

Hasn't a State got a right not, to have t legislature if it can't have
the kind it wants? Of course. That. is extreme. But the extremity
of it demonstrates the lack of power in Congress or the Federal courts
to substitute a legislature for the one they declare invalid.

Now I think )f you take the Constitution straight, what prevents
the Federal courts from having that power, in the Federal courts
rather than the congressional situation, is the 11th amendiient. The
11th amendment provides that there shan't be any suit against a State
in the Federal courts except by the United States. It was decided re-
cently that the UnitA-d States could sue, reiterating the decisions, on
Marh 5.

Senator DJIKSEN. Mr. Bloch, if I may intrude, I would like to ask
Judge Ervin the date of the Ex parte Milligan case. The year is out.
of my mind at the moment, but it goes way back into the history of
the Republic. But I thol eight for the record the year in which that
was handed down ought to be known.

Mr. Bocn. What was handed down?
Senator DinKsEN. The Ex parte Milligan case.
Senator ERviN. It was handed down in December 1.866. The ex

parte Milligan case was a case that arose during what you and I call
this War Between the States, and the Senator from Illinois calls the
Civil War. It arose when the feelings were much higher and the
tensions much greater and the national emergency and exigencies of
the case were far above even those that prevail in Selma, Ala., at this
moment, were they not?

Senator Di5s..N. Ex Parte Milligan was handed down I year after
the 13th amendment.

Mr. BLocia. The same Constitution?
Mr. DIRKSEN. I know, but 2 years before the 14th amendment, and

4 years before the 15th amendment. The point I want to make is this.
You talked this morning about Ple88ey v. Fergu8on. The school

cases, the separate but equal doctrine, that, was handed down in 1896.
But 58 years later the present Court struck that down. In the 7Tide-
land8 case, those went back 100 years, and in one fell blow the Court
struck d(';wn every case -that had been adjudicated up to that time
for a century.

Mr. Bwocm. With all respect to the Court, Senator, and I have the
deepest respect for the Court, I am a member of the Court, I am a
member of the bar of the Court, I don't think that the Court heeded
your admonition. I don't think the 'Court took the Constitution
straight when it decided in Brown v. TOpeka, but it is the law of the
land now.

Senator DIRIs &N. That is right, and we must follow it. But even if
Brown v. Topeka was good law, it by :ao means follows that this is
good law.
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Senator ERviN. The second section of article I of the Constitution
was entered before the 15th amendment was adopted and is still there
in the same words. It has been there 176 years, and the 17th amend.
ment, which is far subsequent to the 15th amendment, reincorporates
those words in the Constitution.

Mr. Bloch, don't you agree with me that that what the Senator
from Illinois says indicates that he hasn't very much confidence in the
judicial stability of the Supreme CQurt?

Senator DimiKSE N. 1 have the utmost confidence in them. I disagree
with them at times, but it doesn't impair my confidence.

Senator EviN. Did you understand the Senator to insinuate that
you couldn't expect them to adhere to the interpretation based upon
plain words in the Constitution through a period of approximately
176 years as, in the case of the second section of the first article?

Mr. BLOOI. Are we talking about Brown v. Topeka now?
Senator ERvIN. No, I was asking if the insinuation of the Senator

from Illinois was that any case that old can't be relied on. Doesn't
that manifest what I regretfully call a lack of confidence in the judicial
stability of the Supreme Courtd

Mr. BLOCH. You are asking Senator Dirksen that?
Senator DiRKSEN. Mr. Bloch, I have to remind my charitable friend

of that song in World War I days "They were all out of step but Jim."
Sometimes I feel that the Supreme Court is all out of step but me.
However, I still have the highest regard for the highest tribunal of
the country, and when they speak and interpret the Constitution, that
becomes the law of the land, and when one court reverses another
court over a period of time, the new reveal becomes the law of the
land.

I had some doubts for a time about title II of the 1964 act dealing
with public accommodations, and I was in pretty good company.
former associate justice went to one of the law schools to deliver a
lecture, and he among others felt that the Supreme Court was on bad
ground, would be if it undertook to validate the accommodations
section. Yet it was approved by I expect a unanimous court., wasn't
it, the accommodations section of the 1964 Civil Rights Act?

Mr. BLOCH. What did you ask about it?
Senator DumKssw. I was just trying to remark that there can be a

lot of doubt about constitutionality, but once the court has spoken, that
is it.

Mr. BLOCH. That is it. There is no use arguing about that. But
I wonder sometimes if the Constitution were taken straight when the
interstate commerce clause was applied to i barbecue stand in Bir-
mingham, Ala., in the MoClung case or whatever the name of it was.

But when I paused for breath there a while ago, the point that I
was trying to make, and I hope you will watch it, all of you gentlemen
will, that that is that while the Supreme' Court of the United States
has now said that under the 14th ainendment the one-man-one-vote
rule, that it has a right to interfere, the Federal courts have a right to
interfere with the composition of State legislatures, does that mean
that the Federal courts have a right to decree what shall be composition
of a State legislature which it nullifies?

It seems to me I know the uile that they will try, to invoke, equity
having assumed jurisdiction of the case, that equity will grant complete
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relief. But that maxim comes into collision with the 11th amendment.
The 11th amendment prevents, as you know, a suit against a State by
individuals and all these cases are brought by individuals or they
have no standing in court.

While those individuals have the right uhder the one-man-one-vote '

rule to enjoin the composition of the legislature, do they have the right
to command the State to set up a legislature composed according to
this formula?

Doesn't that become a suit against the State that is forbidden by the
11th amendment? The only reason that a suit against a State by an
individual can be brought, despite the 11th amendment, is that the
Court said way back there in the Young case I believe it was, the
209th, that when a State officer was acting illegally or unconstitution-
ally, that he was no longer protected by the State, and therefore there
was a suit against a State but does that mean you can tell an officer,
"You set up a legislature like this"?

The impact of that is that that is ju!3t exactly what this bill asks the
Congress to do. It goes back to what the chairman just said a while
ago. It goes beyond simply saying you shan't abridge or deny, you
mustn't To that any more. You can't do that any more. But you
should do it this way. Tha-, is why I think taking the Constitution
straight, that is one of the reasons why it gets into the unconstitutional
realm.

One of two states of fact' is unquestionably true. There is no wide-
spread discrimination fibidden by the 15th amendment, or the De-
partment of Justice has, purposefully or neglectfully been lax in the
exercise of the processions at its disposal which would remedy such
widespread discrimination if it in fact existed.

Maybe the truth of the matter is that present. acts of Congress do
not, as Circuit Judge Wisdom points out in United States v. Manning
(215 F. Supp. 262 ), purport to fix qualification of voters or to give
that right to any Federal judge. That is one of the latest expressions.
There are other cases in tie fifth circuit on that, and I read these cases
in the light of the Attorney General's testimony that the delay, and I
repeat that anybody who lnows the composition of that court knows
that the court brooks no delay in any case, particularly the civil rights
case. I call attention to the'recent case of United States v. Fox (334
Federal 2d 449). They simply protect the rights of voters, qualified
under State law, to participate in elections (op. cit. p. 285.)

No wonder that the acts do no more for u.'P to now it has been con-
ceded that is all the 15th amendment does' But, now Congress is
urged to go over and beyond the 15th amendment-to do more than
protect the rights of voters qualified under State law, and to determine
who shall be qualified, not under State law, but under the terms of the
act it passes.

What is really troubling t h3 Department of Justice and the civil
rights people is that there is really no such widespread violation of the
15th amendment as will justify Federal action under it, so they want
Congress to presume such violation.

They cannot meet the constitutional guidelines set up by the courts--
so they want different guidelines which are not warranted by the
Constitution.
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The present guideline, declared by the Federal court- to be war-
ranted under the Constitution and appropriate statutes is:

If a pattern or practice of discrimination is found (under sworn
evidence in an action in a proper court), the court is empowered to
declare persons entitled to vote who have been judicially' found to
have been deprived of voting rights on account of race or color. If
the Federal court finds, from the evidence before it.. such pattern or
practice of discrimination, those who have been subjected to discrimi.-
nation are entitled to an order declaring them entitled to vote'. Such was the pronouncement of the U.S. Court of Appeals for the
Fifth Circuit on July 21, 1964, in United States v. Fox (34 F. 2d 499),
following the principle which that same court had several times stated.
(See cases cite, in footnote 10 at p. 453 of 334 F. 2d.)

The panel which decided the Fox case was composed of Circuit
JudgesRives and Jones, and the District Judge Bootle. tGertainly the
Department of Justice cannot accuse either one of those eminent
judges of "tarnishing" our judicial system "by evasion, obstruction,
delay, and disrespect'

(Testimony before House committee, p. 11.)
Mr. BLoou. The premise is false.
But even if the premise were true, it would by no means follow that

Congress would be constitutionally authorized to give the premise the
effect sought by this bill.

I must assume that a State or a political subdivision is entitled to
constitutional consideration of the same degree as any one of its citi-
zens or as any one within its jurisdiction.

I will now deal with the presumptions that are set up in this bill.
The "main fact in issue' is whether the 15th amendment is being

violated by certain States, political subdivisions, or officers.
The Congress is asked to declare that if the Director of the Census

determines either that 50 percent of the persons of voting age residing
in a given State or political subidivision were not registered on No-
vember 1, 1964, regardless of whether they sought registration or not
or that 50 percent of such persons did not vote in the presidential
election of 1964, that State or political subdivision is presumed to be
now in violation of the 15th amendment.

(At this point in the proceedings, Senator Eastland left.)
I quote from the case of Bailey v. the State of Alabama (219 U.S.

219):
While States may, without denying due process of law, enact that proof of

one fact shall be prima face evidence of the main fact In issue, the inference
nust not be purely arbitrary; there must be ratloval relation between the two
facts, and the accused must have proper opportunity to submit all the factfi bear-
ing on the Issue.

(At this point in the proceedings, Senator Dirksen left.)
Mr. BLocn. The "accused" here are all of the State and political

subdivisions of the United States.
While the "accused" may seem to be just a few Southern State, and

while the other 44 may be tempted to stand mute and think, "Let
those southerners, squirm," I warn you that -if this bill passes, and is
declared, constitutional, then by the same device and with the same,
argument which Mr. Katzenbach used before the House committee,
the criminal statutes, tho jury statutes, taxing statutes of every State
of this Union may be swept aside.

VOTIX& Iddit6'



VOTING HIX1;#

So.I respectfully request that not only.,the six States which seem
here to be mainly affected, but all of the States give heed to what
the Department of Justice is trying to do.

The inference it seeks to draw is purely arbitrary; there) is no rational
relation to the premise, even if it be a fact, and the ultimate fact in
issue; the accused does not have proper opportunity to submit all the
facts bearing on the issue. There is absolutely no opportunity af-
forded the btate or political subdivision to submit any fact bearing
on the issue prior to the impact of the decision, resulting from the use
of the presumption.

Parenthetically, I do not know how any one can now tell how many
Negroes are registered or how many voted iW a given political subdivi-
sion, or a given election. "The keeping of separate registration and
voting records for whites and Negroes according to race" is subject
to Federal injunction. It was forbidden by the district court in Geor,
gia, United States v. Raines, (189 F. Supp. 121 133(3)) ;Anderson v,
0ouran (203 F. Supp. 806), and in the 1ibb County pase that I read
to you a while ago.

One of the salient inquiries which would have to be made as to a
low registration in any given political subdivision would necessarily
be: How many attempted to register and were denied the privilege?
The mere fact of nonregistration of a given percentage without' divi
sion between races, and Without any reason assigned for the nonregis-
tration, and without any showing, of attempts to register, proves
nothing.

Applicable, too, is the case of Manley v. State of Georgia (279 U.S,
1), wherein the court held that, a presumption created by the' Geor-
ga Banking Act to the effect that every insolvency of a baik should b
deemed fraudulent as to the president and directors Was violative 0f
the Fedral Constitution iii that the presumption created thereby was
unreasonable and arbitrary. as pointing to no specific transaction,
matter or thing as the cause of the fraudulent insolvency, or to'any act
or omission of the accused tending to show his responsibility ., 1Fur-
t'ermore the court said that a law creating a presumption which oper-
ates without a fair opportunity to repeal it violates the Constitution.

It Is not within the province of a legislature'to declare an individual guilty or
presumably guilty of a crime (MoFarland v. American Suga, Co.. 241 U.S. 70.

In WrsternM & Atlantic 1?..Co. v. Henderson (279 U.S. 639), the
Supreme Court applied the principle of the'Manley case, supra, to astatute of 'Gedrgia in a civil case. The*cOourt held that a section of
the Georgia code which raised a presumption 'of negligence' aginsta
railroad in an action for damages, constiued as raising presinption,
on mere fact of grade crossing collision and resulting death of occu-
pant of automobile, that railroad and its employees were negligent
and without other evidence of negligence permitting presumption' to
be considered as evidence against de endant's evidence tending alirm-
atively to prove that operation of train Was not negligent was' uncon'-
s t it u t i o n a l . . .. : I I

(At this point in the proceeding Senato " Dirksen returned)
Legislative flat may not take the place of -fact in the Judicial determination

of issues involving life, liberty or property (Ibid. p. 642).

45-755-65-pt. 1- 19
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A fortiori, legislative fiat, may not take the place of fact in tile
determination of whether a State of this Union has violated the pro-
visions of the 15th amendment to the Constitution.

In Tot v. United States (319 U.S. 463, 467), the Court explained
what it meant' by a "rational connection." There is declared a pre-
sum option invalid.

TI iere has been t very recent case of the Supmere Court of the IUn ited
State, which may be the one which the Attorney General had in mind
when he drew this bill. That is the case of United States v. Gainey
which was decided March 1, 1965, just a month ago, reported 'in the
33d Law Week, page 4200. That case started in the fifth circuit too.
It started under the n ame of Barrett v. United States, Barrett v. Unitted
States (322 F. 2d 292), a decision of the Fifth Circuit Court of Ap-
peals held unconstitutional a statute creating presumptions of defend-
ant's possession of still and carrying on business of distiller on showing
of defendant's unexplained presence at the still site. (1963-Circuit
Judge Tuttle, Wisdom, and District Judge Johnson.)

This case was reviewed by the Supreme Court in a decision of March
1 1965, sub nomine, United States v. Gainey (33 L.W. 4200). The
Supreme Court (7 to 2) reversed the court of appeals and held the
statute to be valid. The rationale of the opinion, holding that there
was a rationality in the connection "between the fact proved and the
ultimate fact assumed." The support for the holding was:

Congress was undoubtedly aware that manufacturers of illegal liquor are
notorious for the deftness with which they locate arcane spots for plying their
trade. I.gislative recognition of the implications of seclusion only confirms
what the folklore teaches-that strangers to the illegal business rarely pene-
trate the curtain of secrecy. We therefore hold that 5601 (b) (2) satisfies the
test of Tot v. United States, eupra.

That case is by no means decisive of the situation here though it
may have been the inspiration for the plan of this bill.

(At this point in the proceedings Senator Eastland returned.)
(At this point in the proceedings Senator Dirksen left.)
Suppose someone made the statement to you that the State of Mon-

tana is depriving Negroes of their right to vote on account of their
race or color. Suppose you asked: hat proof have you on that

statement? He answered: The Director of the Census has just de-
termined that less than 50 percent of the persons of voting age residing
in Montana were registered on'November 1, 1964; less than 50 percent
of the persons of voting age residing i Montana voted in the presi-
dential election of November 1964. Would you consider that answer
to -be the slightest proof of the statement? J7 doubt it. I daresay you
would ask many, many questions-one of them would be how many
of those who constitute 50 percent of the persons of voting ae resi4ing
in Montana were citizens? How many were Negroes? H ow many
sought to register? How many were qualified under Montana law?

I daresay that you would know that the premise is totally unrelated
to the ultimate fact to be proven, and that any thou ght that might be
a valid connection between the two would only arise ifsomeone planted
the seed of propaganda in your thoughts. "Well, you know, voting
discrimination has unquestionably ben widespread" otit there--but
we haven't been able to prove it.

282 V6TING RIGHT13



VOTING, RIGHTS

You will see from this bill that whatever the area may be, voting
tests become inoperable in that area the very instant the Director oI
the Census determines one of the two factors of section 3 (a).

Absolutely no remedy is given in the bill to the State or any political
subdivision thereof to offer proof to rebut the thoroughly irrational
presumption. Even if it were rational, it would be invalid because
of this lack of opportunity.

Senator ERVIN. I would like to all your attention to some figures
which show there is no rational connection between the number of
persons that are required to be registered under this bill, 50 percent,
and this prestumption. Georgia and Louisiana, according to figures
given by the Attorney General in the House Record, have 63 percent
of all the people of voting age registered.

Now the bill doesn't apply to Arkansas. It doesn't apply to Flor-
ida. It doesn't apply to Hawaii. It doesn't apply to Kentucky or
to Texas. These States that I have enumerated have a lesser per-
centage of persons of voting age registered than Georgia and
Louisiana.

( At this point.Senator Dirksen returned to the hearing room.)
Akansas has only 56 percent, Florida 54 percent, Hawaii 60.6 per-

cent, Kentucky 51 percent, Trexas 56.5 percent. Yet under this bill
you have a presumption , they say, based on registration that Georgi,
and Louisiana are discriminating, are violating the 15th amendment,
whereas these other States which havoc a lesser percentage of their
persons of 21 years of age and over are not.

To take my own State of North Carolina for example. North Caro-
lina has 76 percent of the people of voting age population registered
according to the figures put in the record over there by the Attorney
General himself. North Carolina has a larger percentage of its people
21 years of age and over registered than Arizona which has 66 percent.
Arkansas has 56 percent, California 75 percent, Florida 54 percent,
Htawaii 60.6 percent, Kentucky 51 percent, Maryland 67.6 percent,
Michigan 72 percent, Nevada 67 percent, New York 74.5 percent,
Oregon 75 percent, Tennessee 72.7 percent, and Texas 56.3 percent.

Yet you have a presumption here that North Carolina is discrim-
inating against its people in at least 34 counties, whereas 13 States
whichlhave a smaller percentage of their persons of voting age regis-
tered are not presumed to be discriminating.

I say it is a cockeyed bill if there ever was one. There is no rela-
tionship between the two. Just to show you how ridiculous it gets,
we have the State of South Carolina with 56 percent of its voters
registered; it outregisters Florida, kentucky, and Texas. South
Carolina is presumed to be violating the 15th amendment by reason of
its registration, figures, but not the others, under this formula.

Now tWke Arkansas and South Carolina. Each one of them has 56
percent of their people of voting age registered. The 56 percent in
South Carolina comes within Uh formula of those that are to be gov-
erned. But Arkansas, with exactly the same percentage does not come
in. There is no rhyme and no reason and no rational connection be-
tween the fact and what is presumed from the fact, ae you point out
so well.

Mr. BLOcH. Right there Senator Ervin, as I understand the bill-
what were the figures for Georgia, 42 percent?
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Senator ERvNwx. Georgia has 62 percent registered .
Mr. JLoo. What percent voted in the last election?
Senator EiWINr. I don't have the exact percentage.
Mr. Bromw. It was 49 percent. As I understand this bill, the min.

ute the Director of the Census determines that only 49 percent of the
voters, the registered voters or people of voting age voted last Novem.
ber, then it is presumed that Georgia violated the 15th amendment,
therefore Georgia can no longer use the voting tests.

Now the Attorney General said before the House committee, and
this is the particular part that I hope the Senators not only from the
South but the Senators from all the States will notice, which I will
quote shortly.

A presumption is valid only if opportunity is given to rebut it in
the forum in which the prosecution uses the presumption.
. Suppose for example the presumption held valid in the Gainev case

had had a provision in it: Should the defendant be found guilty in
a case in which this presumption is used, he may offer evidence to rebut
it in a certain court in Washington. If that court in Washington
should find the presumption invalid, the verdict and sentence sh4.1 be
set aside.

Doesn't that sound preposterous? It does--but that is exactly what
this bill provides.
• For fear that you may not have read what the Attorney General had
to say on this subject before the House committee, I quote it:

In view of the p'reinis for section 3 (a), Congress may give sufficient territorial
scope to the Pc-tion to provide a workable and objective system for the enforce-
ment of the 15th amendment where it Is boing violated. Those Jurisdictions
placed within its scope which have not engaged in such violations * * * the
States and couutlie affected by the formula in which it may be doubted that
racial discrimination has been practiced * * * need only demonstrate--
here is what the Attorney General said-
need only demonstrate in court that they are guiltless in order to lift the ban of
section 3(a) from their registration systems. That Is, section 8(a) in reality
reaches on a long-term basis only those argas where racial discrimination in
voting in fact exists (House hearing manuscript, p. 32),

That statement is that of the chief law officer of the Government of
the United States so naturally it has been heeded and quoted.

To paraphrase the television: Will the real section 3 please stand up?
I beg of. you Senators to requestion 3(a) and analyze it with me and

see just what it does do. Bear in mind that the Attorney General says
now that Georgia, when that presumption is 'invoked against it, that
Georgia need only' demonstrate in court that they are guiltless in order
to liff the ban of section 3(a) from their registration systems.

Now let's see what it does do the facts we are dealing with.
Here is what section 3(c) of the bill provides.
:(c) Any, State with respect to which determinations have been made under

subsectioa (a) or any political subdivision with respect to which such determi-
nations have been made as a separate unit-#-
May file where I
IA a three-judge district court convened In the Distriet of Columbia an action
for a declaratory judgment against the United States, alleging that nelth~r thO
petitioner nor any person acting undcsr wlorOf law has engaged durink the 10
years preceding the filing of the action in acts or-practices denying or abridging
the right to vote for reasons of race or color. If' the court determines that
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neither the petitioner nor any person acting under colOr of law has engaged dur-
)ug quath period in any act .gr practice denying or abridging the right to vote
tfor OaAons of race or colot, the c6tirt hhall mo declare and the provisions of
sunsfetion (a) and the examiner procedure establillicd by h!A act shall, after
Judgrrent, be Inapplicable to the petitioner. Any appeal from a Judgment of
.a three-Judge court coivohed Under this ;obbectlon shall lie to the Supreme
(.Ioiirt.

No declaratory Judgment shall Issue under tils subsection with respect to
any petitioner for a period of 10 years after the entry of a final Judgment of
any court of the Unitedl States, whether entered prior to or after the enactment
of this act, detoroianing tha denials or abridgemens of the right to vote by
toason of race or color have occurred anywhere in he territory of such petitioner.

Tho Attorney General says that the States and counties affected
by the formula "need only demonstrate in court that they are

What court? The answer is, a three-judge district court convened
in the District of Columbia.

Who will appoi)t that court? From whence will the judges be
selected? Will they be judges from the District of Columbia, judges
from the affected States, or judges from just anywhere in the United
States? But hre is the horrible part, and it is horrible.

What does the action brought in that court have to allege It must
allege that neither the petitioner nor any person acting under color

litw has engaged during the 10 years preceding the filing oi the
action in acts or practices denying or abridging the right to vote for
reasons of race or color.

(At this point in the proceedings Senator Hart left.)
The Attorney General says that the convicted Stat.s must only

demonstrate that it is guiltless in order to "lift the ban."
The bill sayg that th State must allege that neither it nor any

person acting under color of law has during the 10 years preceding
the filing of the bill engaged in any act or practice contravening
the 15th amendment.

What in the world does "any person acting under color of law"
mean?

Even assuming that it means any person within the jurisdiction
of the State, it is bad enough.

Of course, anyone who reads the bill knows that the so-called
remedy is a will-o-the-wisp because even in Georgia during the last
10 years in I county of the 159 there has a decree of the Federal court
to the effect that certain officials of that county did engage in acts
and practices denying or abridging the right of certain people to
vote by reasons of race or color (U]nited States v. Rai'ne8, 362 U.S. 17).

I leave this written memorandum now and apply it perhaps more
plainly than I can just from reading this. You take that section 8(a).
You take that 3 (c), and with the proof that I submitted to you here
during this long day, and these cases that the Attorney Geneal refers
to the two of them, don't you see that the State of Georgia for the
sake of example, I don't know about any other State- -well, I do know,
I know Alabama, Mississippi, and Louisiana would fall too-the State
of Georgia couldn't even bring that into suit.

The State of Georgia ould~it file that suit anywhere, even if a court
were convening conoosed of anybody that the Ohief Judge of the Dis-
triot of Oolumbia said to put on the court, Georgia couldn't bring that
sUit. -Don't you see that it couldn't.
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Senator I)rrtKSEN. Why?
Mr. BLOCIi Because it couldn't allege that no person within the

jurisdiction of the State had a decree rendered against him in the last
10 years.

Senator Diitismr. What about any subdivision V It says any city or
an political subdivision.

fr. BLoC. What does that mean
Senator DinKsr.N. A subdivision.
Mr. Brocn. Doesn't that mean that before Georgia can come into any

court, it must allege that no officer of the State of Georgia in any one
of the political subdivisions has been found guilty of violating the 15th
amendment? That is what 3(c) says. Read it.

Senator DiRKSHiN. I have read it.
Mr. BiLocH (reading):
Any State with respect to which determinations have been made under subsec-

'tion (a) may file in the three-judge district court alleging-

I am reading from the bill, Senator-
that neither the petitioner nor any person acting under color of law has engaged
during the 10 years preceding the filing of tho action in acts or practices denying.or abridging the right to vote for reasons of vace or co!or.

Then it says, and I am reading from the law here and from the bill:
No declaratory judgment shall issue under this subsection with respect to any

petitioner-
which would be the State of Georgia-
for a pei -od of 10 years after the entry of a final judgment of any court of the
United States whether entered prior to or after the enactment of this act deter-
mining that the denials or abridgments of the right to vote by reason of race or
color have occurred-
were-
anywhere in the territory of such petitioner.

Senator ERviN. Mr. Bloch , from the testimony the Attorney Gen-
eral gave here about the decisions in courts, not only would Georgia be
totally barred from suing for a 10-year period; Alabama, would be
totally barred from suing, Mississippi would be totally barred frori
suing, and Louisiana and Georgia, too.

In five of the six States that are totally covered, not only are the
courthouse doors, in the region in which those States exist, shut against
them, but you -would have even the courthouse door up here in the
')istrict of Columbia nailed shut against theih, would you not? Every
State except the Statte of Virginial

Mr. BLocm. Yes, sir.
Senator DIRKSxE. Mr. Bloch, Judge Ervin pursued that matter at

great length with the Attorney General. What is your notion about
whether or not it is so offensive that it is brought in the District of
Columbia before a three-judge court in order to cleanse themselves of

,.this stain if that is the way one should put it? Or is it more desirable
to have a three-judge court in the State where the allegation would
be brought? Is that your principal objection to it?

Mr. Brocn. No, sir. My principal objection goes way back of that.
My principal objection is that 3(c) creates an invalid presumption.
That the opportunity to be heard, if you are going to have any pro-



sumption at all, that the presumption ought not to take effect until
you have had an opportunity to be heard. That under the de;;sions
which I cited to you, the Bailey case, the Jlenderson case the Gainey
case of last week, that those cases all hold that there can t be a valid
Presumption, a person can't be found guilty on a premmption unless
ie is given an opportunity to rebut that presumption prior to the
verdict of guilty.

Now what happens in this bill, the presumption creates, I think, such
a preslimption that the verdict of guilty is demanded before he has
any opportunity to be heard. That is my principal objection.

Son'ator DniKS N. We don't think so. We think this is only a
cleansing section to give a State a chance to offer evidence and testi-
mony, or for a subdivision to do the same thing.

Mr. BLOCTM. The bill doesn't say so.
Senator DnMiSX.N. The only objection as we have heard before was

the long trek to the District of C lolumbia, to a strange jurisdiction.
That is the reason for my question whether or not it, would be more
palatable if you had a tiree-judge court sitting in Georgia for that
purpose.

(Senator IHrt returned to the hearing room.)
Mr. Brocxi. I think if you are goig to have any three-judge court at

all, the three-judge court ought to come before the presum option ever
has any impact at all. But even then I don't think it would be valid.

Senator Eviw. I would like to state I didn't raise this point. I had
my attention diverted to so many other inequities in the bill I never
saw the point you made. But your point is that not only as far as
Geoigia is concerned and Alsbama and Mississippi and Louisiana-

Mr. Bwcir. They can't even get into court.
Senator ERVIN. That they can't even get into court. They have

the floorss of the courthouse shut against them in those States, in th
district courts. Not only has the circuit court door been nailed shut
against them, but they have even nailed shut the door of the District
of Columbia court against then for 10 years.

Th;s bill has a provision in section 3(c), and section 11(b) which
says that the only court that can have jurisdiction of any cause of
action which a State may wish to bring, or a political subdivision of a
State may wish to bring, or any other person may. wish to bring to
protest against the tyranny which this bill would inflict upon them
shall be the District Court, of the District of Columbia sitting as a
three-judge court.

It says in section 9(d) and again in section 9(f) that every court in
the land is open to the Government. All the courts are closed except
one against everybody but the Goveriunent. Every court is open to
the Govermnent.

Do you not agree with me that about. the mildest way you can
charaterize that position is it is a prostitution of the judical i)-ocess?

Mr. Byocmi. I do. The only time I ever knew anything like that
would be during the wartime when we had the emergency price control
statute which was considered by the Congress during wartime, and
the emergency price control, the rent control and the price control, had
a 'provision in it that the only place'that it, could be tested was in an
emergency court of appeals which was created by the act.



That position was upheld under the decision of the Supreme Court
'o the United State' in Yo'kleg v. Philip8, and was upheld in two
eases, one which came up from Macon-

Senator ERVIN. The " oes case?
Mr. BLOOTH. That case came from Boston and A companion case to the

yoek/es case was my case again of Bowles V. Wilin lhe , 321 U.S.
That was upheld as a war measure, and on the theory that the Congress
had the right to deprive the district court of any jurisdiction they
wanted to deprive them of., They created them. They had a. right
to confer or take away jurisdictions. That was the theory of wartime
measure and that is the only time I have ever known it.

Senator ERVIN. And that case involved the validity of rules of the
OPA which had the force and effect of law through out the' 'United
States, did it not?

M r. BLOcn. Yes, sir. That' emergency court of appeals Would meet
all over, the country, it did meet several places.

Senator Envix. Do you not think that it ihikes a mockery of the
judicial proem for an act of Congress to say, that the Government
shall have access to every court in the land, but those who the Goveriit

ment is proceeding against shall have access to' nly one court, which
in some cases is located a 1,000' niles from where they live'?

Mr. Bwcn. I would certainly say it doesn't give to the States duo
process of law. Whether we have created.a mockery or not it certainly
didn't give them the rights they are entitled t6 under the dbnstitution.

'SenatOr Di[Rits . But Mr. Bloch, y6u will agree, of course,, that
th6 creator can dd what he pleas6§ with' the creature.' If the Congress
can create all the inferior Federal courts, district, circuit courts of
appeals, special courts, then, of course, it can delimit or expand their
jurisdiction, so this is the exerci6e of a valid power in'placing the ap-
pellate jurisdiction here in the District of oltinbia.' 'You doh't'quat-
rel with that principle?

Mr. 'BLoO' I don't quarrel with the proposition that the Congress
has the right to do anything it pleases with the court it creates. The
inferior courts are created by the Congress, and it can deprive them
tomorrow of all oftheir jurisdiction. I don't quarrel with the proposi-
tion that the Congress has the right tod absolutely limit the appellate
jurisdiction bven of the Supreme Court of the United State.

But I do quarrel with the proposition that when the Attorney Gen.
oral says that Georgia need only demonstrate in court that they are
guiltless in order to 'ban the provisions of section 3(a) from their
registration system, that that isn't correct because from the analysis
of the facts that I have given you, if you follow them,you can readily
see that Georgia could never get into court. 'Senator Ervin points out
neither could Alabama, Mississippi, or Louisiana, because for 8 years
in its 159 counties there have been two decrees rendered which would
keep them out of court.

Senator Eavrrn. And: Mt. Bloch, don't yon agree with me that the
question whether somebody is guilty is a judicial question to be de-

dided by a court and not tote settled by a congressional hearing I
'Mr. Bwo r. I certainly'do, sir, and I can go back and seeif there

is gting to 'be any presumption created 'at all, that the accused, which
in this case iS the, States, all the States in the Union, not only the
Southern States, that th0 accused ought to have a chance to rebut that
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rmeUmption bef6rm it is conclusively presumed that he is guilty, of

The C oAT lMAx. The remedy here is a hoax.,
Mr. Bw . The omedy 4 in court. prIf an act provided if ol 50

percent didn't vot last November,jit will be presumed that you ave
violated the 15th amendment, ana thereupon the Attorny Geeral
would have the rigt to bring an action to set aside your voting statute
fin ve youaitio pportuityto be heard, that would be bad enough
but iE would at st do &way with the constitutional obje tions that
'see here, because you would have an opportunity to be heard before thqi
impact of a presumption is felL

As it is nw,-8eiator, it aibjust like saying.to a man, You are
mumed to be guilty if such and such a fa t is proven," and the pre+
sumption takes hold. All right, now after you get in jail4,you may
file a petition for habeas corpus in the District of Columbia, even if
you are _convicted in Californi a. You may file a petition for -habeas
corpus in the District of Columbia anid show tat that pmsuinption
ought not tohave been 4.'Pplied to you.

Now thia t mInhdn~ far fetched, but that is Just exactly what
this bill does. Wecan't even file the pietition, because those cases keep
us from it.

Senator 'msi.M.Bloch, at this point this is a, goodj p lace for
y to ggkt how these co-nties, where the pesumpion hs beei
raised, on thb basis of regisrat*,!n and votes, will cleanse themselves.
It is ,aid you have been naughty pope, you have discriminated here
against the 15th amendment. Vou lave denied and abridged the vot-
ing rights of the citizens of the United States, so We are going to give
you a chance to' get out from under your sin.
. Now this is the way we propose to do it. You say it just won't work

that it i .uncoxistitutifnal, that those j llegations cannot be made. Ifi
my book this is just a question of proof that has to be made by tho
obdurate sinner. You say it won't do. All right, what in your Judg.
ment will do? V

SMr. B wv , I dop't think 4nyihb~ig would do along those lines.
Senator DrRKSEN. What?
Mr. BLOci.. Think you have got to go back further than that. I

am just taking it stop by, step. I don't think that a bill ought to be
pased that creates way preumption, without giving the accused the
right to be heard, Even in that Still case that I mentioned, I believe
you were asked, that was decided on March 1, the Qainey case decided
by the Suprcne Court of the United States on March 1, it was a pro-
sumption that anybody who was caught at a stijl. an illicit distillery,
was guilty of having something to do with that, distille ry..,

But even that presumption does not take hold uatil that weus,
that person who didn't have any more sense than to be around tat
still, had an opportunity to explain his presence there.

Senator EvTxW. Before that presumption took effect there, they h4A
to brina them into court and show in court that he was caught at the
still. Here they do not, even brig him to court, but they raise t1e
Presumption without even giving him the opportunity of being
hrixu 0ht to e6wt,

Mr. Bwocia. And do not ever give ybu &n opportunity.



Senator ERvim, It hms been the custom in America thus far that
before you condemn a person and before you punish him and deprive
him of his rights, you make a charge againstlir and convict him in
cou rt, of wrongdoing. This has been the custom, has it not?

Mr. irocia. Yes.
Sbnator ERviN. And it is the American way to do this, is it not?
Mr. BLOcn. We had a statute in Georgia that if any person were

hurt or killed by the running of a train, the railroad company ws
presumed to be negligent. And while they had an opportunity to offer
proof, the Supremne Cort of the United States declared that uncon-
stitutional. That is in the Hendereon case.

So it is,.therefore, that if the ban were placed on Georgia, Georgia
could not lift that ban because in one of her 159 counties there has been
a court decree. :The same applies to any other State affected by this bill. The
Attorney General ,knows and you know that in some of the counties
and/or parishes of Mississipp , Alabama, and Louisiana, there have
been such decrees.

Under this bill i decrees in perhaps 10 or 12 counti -e:Attorney
General can supply the exact figure-out of the 300 or 400 affected
effectually prevents any lifting of the ban.

Time does not permit the present document to go into details of the
act beyond section 3 thereof.

As a matter of fact, most of the other sections fail when section 3
shall have been deemed or declared invalid.

However, there is one glaring section to which attention should be
called. That is section 8. It reads as follows:

Sue. 8. Whenever a State or political subdivision for which determinations
are in effect under section 8(a) shall enact any law or ordinance Imposing
qualifications or procedures for voting different than those in force and 'effect
on November 1, 1964, such law or ordinance shall not be enforced unless and
until it shall have been finally adjudicated by an action for declaratory judg-
ment brought against the United States in the District Court for the District
of Columbia that such qualifications or procedures will not have the effect of
denying or abridging rights guaranteed by the 15th amendment. All actions
hereunder shall be heard by a three-judge court, and there shall be a right of
direct appeal to the Supreme Court.

The purported object of this bill is to prevent the application of
voting qualifications or procedure so as to deny or abridge the right
to vote on account of race or color. Th6 contention is that voting
qualifications and procedures are being imposed or applied so as to
deny 15th amendment rights.

Yet, the bill provides that if it is determined under section 3 (a) and
(b) that a State or political subdivision is using tests or devices for
discriminatory purposes, that no State may enact any law or ordinance
even repealing the offending test or device, or rather, that if it does
enact such law or ordinance it shall not be enforced by the State
unless and until it shall have been finally adjudicated by an action for
declaratory judgment brought in the District Court for the District
of Columbia that such qualifications or procedures will not have 'the
effect of denying'or abridging rights guaranteed by the 15th amend-.
ment.

Now, here is how section 8 would work in some of the States which
possibly may be affected by thebill.
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ISupose it is declared by the Attorney General that those registrar.

tion aws which contain voting qualifications fall under the ban of
section 3(a). The State says to the Federal Government, all right, you
are accusing us of using our registration laws so as to deprive Negroes
of their right to vote; a great many of the States of the Union do not
have any registrationlaws, so we will go along with those States and
repeal our registration laws. And that is what the States do. But
here comes sectih 8. That. repe.l of the registration laws cannot be-
come effective 'until a three-judge' court in 'the District' of C6lumbia,
selected by someone, adjudicate that the repeal of the offending
statute will not have; the effect of 'denying or abridging rights guar-
anteed by the 15th amendment.I imgne that for the first time in the history of constitutional gov-

ernment, anywhere, it is being suggested that the Congress has the
right indirectly to enjoin a State legislature from repealing one of its
laws.

In the. last 2 or 3 days, I have read the following:
But why suppose the Irreconcilability of the two propositions?
Proposition 1: The States have the right ,to prescribe voter qualifications.
Proposition 2: No State may discriminate against a racial minority. '

What,'thenI:f'a State, in the cause of practicing its rights under the first prop-
osition, denies the rights of Negroes under the second? The Federal Govern-
ment should precisely step in and legislation to this effect. should be passed-
but its mandate should then be, not to revoke voter qualification tests as set up
by the States, but to administer them without reference to race or creed.

I suggest that the author of that column.-and I respectfully sug-
gest every Member of Congress-read title I of the CivilRights Act of
1964, entitled, "Voting Rights." (42 USC, sec. 1971, as amended by
sec. 131 of the 1957 Act and 1960 Act and 1964 Act.)

That statute approved July 2, 1964, provides that no person acting
under color of law shall * * employ any literacy test as a qualifica-
tion for voting in any Federal election unless (1) such test is admin-
istered to each individual and is conducted wholly inwriting, and (2)
a.certified copy, of the test and of the answers, giyen by the individual
is furnished to him within 25 days of the sub mission of his request
made within the period of time during which records and papers are
required to be retained and preserved pursuant to title 3 of ths Civil
Rights Act of 1960.

That act has been in force for almost 9 months.
Has any person anywhere been accused in any criminal proceeding

or in any civil proceeding of violating that act? Does the Depart-
ment of Justice know of any violation of the act?

'Why does not that act give to the Department of Justice every power
that it needs to. insure that voting tests or devices will not be used at
any time or place so as to deprive Negroes of their 15th amendment
rights Has any effort been made to use it?

I have been taught, "If thy right had offend thee cut it off, and
cast it from thee" * * St. Matthew, chapter 5-30.

If any statutes which give rise to the accusation that their use of-
fends the fifth amendment are offensive to the Department of Justice,
it. ought at least give the privilege of cutting them out, and casting
them aside.

This act does not. even let us do that. The minute the impact of
the preumption is, and Georgiit and no other State affected by the
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act can change any of its election laws or voting laws without the
permission of' a thiee-judge court set up somewhere in the District
of Columbia.-Senator EavrR. Mr. Burke Marshall, who was head of the Civil
Rights Division in the Department of Justice for some years, made a
statement before the Civil Rights Commission on February 18, 1965,
and he said this:

It Is evident that the time required to litigate 1971(a) cases is being sharply
reduced;'

Then lrefera to % protvllon you referred to.
The expediting provisions of the 1964 act promise to acqolerate tbh pace of

litigation. Indeed there JA one case involving Homes County where, Oet com-
plaint was med at the end of July, our discovery motion was granted Within a
mouth, the defendant's answer and the trial date was set for early November.

Now, I would like to ask youthis. The only reason we hear tot
the provision of this, bill which wold nullify or suspend-,whatever
you choose to call it-section 2 or article I of the Constitution and the
17th amendment, and the provision Securing to the States the rights
not 'vsted bn the Tnited states.by the Consttution-is that it requires
too miucl time to litigate a ease in court. I will ask you if that is not
exactly the same argument or rather the same justification which a
mob uses when it lynches a man. It says, "We know this man is guilty,
and we a 4 nt going to waSte any tune trying ,him because it will
take some time."
Is tat not exactly the argument of a mob?
(At this pointing the proceedings, Senators Kennedy and Dirksen

left thehearing room.) nr .. ad ir.
Mr. BLOcH. Yes, sir; I wanted to Confine my arguments here t~day

so much that I omitted something that I had in the first draft of this.
The first. draft of this said what this ought to be c lled was a Stato
lynching law, a law to povide for the liching of certip StAtes, anyl
that is wha i,. does .

I apprecia te the opportunity of being here.
The HAmirlN. Y61 have made a very fine statement, Air. Bloch.

I gave instructichnsthat it be copied in the record.
Senator ERv.r. 'I share your concern about these things. I remem.

ber in the foreword of a very fine book you wrote on constitutional
law that you dedicated, as recall, to your two grandsons, with a
pr ayer that when they arrived at maturity; that they would still enjoy
constitutional government in America.,

Mr. BLc. To my grandsons and those of'their age, with the hope
that constitutional government may s rvive.

Senator Esvfl. D9 you think constitutional governinnt can sur-
vive if the Congress is! willing to pass laws that suspend the operation

or a, 10-year period of three provisions, of the Constitution, even if
they asign for such action their desire t6 enforce another section?

Mr. BwcI. No, sir; I do not think so, and I do not think constitu
tional government can survive if any person arrogates unto himself-
any person or community or group, whatever yoxi cali it -arr.gates
unto themselves& or himself or herself the power to determine which
law they will observe and which law they will not observe.

Senator E vn4. Now, I called attention to the fact thit' North Cdaro-
lna has 76 percent of the people of voting age registered; and called
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atntion that notwithstanding the fact that 34 counties fell below the
50 percent in: voting the" State itself -voted 51.8 percent. I sUgg"t
that shows that North Caiolina is not discriminating against anybody.

But the suggestion is madeby very highly intelligert men that per-
haps that shows that North Carolina is intimidating people.

Do'you see any rational basis for drawing any infierence of that
nature from these sets of figures on North Carolina or any of these
other ,States that they are intimidating anybody to keep them from
voting because of their race I

Mr. BLoon. No, sir.,
Senator ERvr. After a State registers 76 percent of the people of

voting age and thereby adjudicates that they are entitled to vote, do
you not think it is rather absurd to infer that because those people
do not see fit to come out and exercise their privilege in certain counties,
that that constitutes evidence or a presumption or an assumption that
thero is intimidation Which keeps them from the polls after they are
-reisteredI

Mr. BLooM. Just a complete non sequitur, that is all.
The CHAIMAN. If this principle the principle in this bill is estab-

lished, what other fields can the Feera Government go into ?
Mr. BLocm. What fields?
The CHAuiAiq. What fields can it go into?
Mr. BLocn. I mentioned this morning one, the taxation field; the

taxation field, 'the jury system, the educational system, most any other
area of State law.

The CHAIRMAN. Criminal lhws?
Mr. BLOcH. Criminal laws. Suppose for the sake of example, take

in the field of education. If the principle of this bill is followed, then
on the same thesis or on the same premise a presumption could be
built up that the ,tAte are violating the education laws, and therefore,
having violated the education laws, they cannot pass any more educa-
tion laws, and the Federal Government will step in under the guise of
enforcing the 14th iimendment or the 15th amendment, and prescribe
education laws, tax laws, jury qualifications, just any area in which
the States now under the 10thamoendimnt 'have the right'to regulate
their own affairs can be invaded by the Federal Government under the
guise of enfrcing some constitutional provision.

The C HAlmnA. If this principle is sustained, what is left to the
States?

Mr. Bizot. Nothing.
The CH 1Mt f., That'applies to all 50 of them.
Mr. BLoOn. It applies to all 50. It applies to all 50 in every arm

covered by the 10th amendment and any other provision.
Tie (Cu xr. What we would have is a complete central gov-

ernment.
r' Mr. Boc m. You wouldd have a complete federalized central govern-
ment. You would just as well Wip6 out.your State lines if this theory
of legislation is held' cohstwititiohal.

The CHAmA. And hfthr all, that is the fundamental! 'principle
that is at issue here, is it not? I

.Mr. Bwcii; That is' the fundamental principle here.' As I said
somewhere in the course of that argument the States created the Fed-
eral Government and delegated to the Federal Government certain
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power, reservinig unto themselves all otherpowers no, expressly dele.
ga ted. If the principle ofthis bill is held. constitutional, then that
creature of the several States has got withinn its power to destroy the 50
States which have succeeded those 13 that created it.

That is it in a nutshell.
Senator ERvIN. I will ask you if section 2 of article I of the Consti-

tution has not been a part of the Constitution ever since George Wash-
ington took his first oath as President back -in 1789, a period of 178
years? I will ask you if every decision of the Court since that time
has not held that under that provision of the Constitution the States
have the constitutional power to adopt' a literacy test applicable to
people of all races ?

Mr. BLoCm. Right on down through the years through the last one
that I know of written by Justice Douglas, who is certainly not an
enemy of centralized government in -the North Hampton case.

Senator ERvWN. When you analyze itthis bill constitutes an effort
to suspend the power of the States to exercise the power given them
by the Constitution of the United States?

Mr. BLObH.' Precisely.
Senator ERviN. I want to thank you for coming here and making a

fight for constitutional government. Judge Learned Hand said that
when love of liberty dies in the hearts of the American, people, no Con-
stitution and no court can keep it alive.

Do you not agree with me that it is a very, sad'thought that when
respect for constitutional principles dies in the hearts of men occupy-
ing high office in the United States, constitutional government is on
its 'way out?

Mr. BWOCH. Yes, sir; and I believe--I honestly, and firmly believe-;-
that if application could be'thrown out of the window in the considera-
.tion of tlis~bill, if that were possible; and if the Governors and the
attorneys general of the 50 States of this Union, rtotonly the six down

'South, but if the attorneys peeral and the Governors of the 50 States
,of this Union would take time to realize what thisbill does and what
it :might be, What the portent of it is, that they would be sitting right

,here where I am sitting arguing with you right along the same line.
SenatorERvnr. They are in a big hurry to pass this bill, so they

say. It reminds me, with all due respect to my brethren who advocate
,this bill, of'a story' of 'Irving;S Cobb. He went into this store to
buy a necktie. They offered to sell him a very loud necktie, and he
pushed it away saying he did not want that kind of a necktie. And
the clerk kept trying to sell him that particular, necktie. Finally
Irving S. 1C bb' said:,'

I dq not want that tie. I would not be caught wearing it dowdi in the botom
'of a coal mine. at.12 o'clock midnight during a total eclipse, 'of the: moon while
John L. Lewis and the United Mineworkers were out on strike.

Now, 1 do not blame them for wanting to pass this bill. But I would
not wan to be caught with this biil in my possession down in the bot-
tom of a coal mine at 12 o'clock midnight during a total eclipse of the
moon while John L. Lewis and' the Unite Mineworkers art out on
strike.

Mr. BLoo. I wonder if April 9as the decline has any significance'
That was Appomattox,was it not V
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'Senator HART. Mr. Chairman, I have no questions. I do want to
thank Mr. Bloch, whom I have enjoyed hearing on earlier occasi mns in
discussion of the prior civil rights bill, for coming up again. I know
he feels very deeply, as do several members of the: committee here
present that the constitutional -points he made are valid. Under that
conviction hie3 feels deeply that the bill proposed is unconstitutional.
As I say, I have no questions, but as u lawyer I think I .0ould explain
very briefly why I disagree. And the fact, though I do not know it,
that April 9 is A pomattox day has an effect on each of us, though our
conclusions are different.The bill implements the explicit command of the 15th amendment
ag I sea it, that'te right to vote shall not b3 denied or abridged by any
State on account.of race or color. I think that the means chosen to
achieve that end are appropriate and necessary, and the bill has only
one aim, to effectuate a good many years after Appomattox the promise
of the 15th amendment, that there shall be no discrimination on ac-
count of race or color with respect to the right to vote. That really
is the only purpose of the bill. 1 .

I think, therefore, that it is legislation designed to enforce the 15th
amendment, and I think that the means suggested in the bill are
appropriate.

The President submitted the bil only because he feels it imperative
that we deal in this way with the discrimination that persists 'despite
determined efforts to eradicate the evil by other means, the means
that bought you to this committee in 1957, 1960, and 1964.': "

It is onl ayter long experience with lesser means and a discouraging
record of obstruction and delay that we now resort to this more far-
repching solution.

We had better have an answer before those grandchildren of yours
are active in the scene because time--which has run really very slowly
in this field for almost 100 years-is about to run out on us, before the
grandchildren get here, if we do not resolve this question.

I guess my statement is in the nature of a defense as a lawyer. As
to why, while I have listened attentively, I still share the feeling of
the Attorney General that this is responsive to avery urgent need.

Mr. BrToc. Senator, down our way they tell a story about a lawyervho had acase in court before a certain judged he was a good j uder
too. When the lawyer finished announcing his proposition of law, the
judge said, "Mr. Moore, that is not law." M. Moore; the lawyer,I said
'Well,. Your Honor, it had been for a thousand years before Your

Honqr spoke."1
So I am pretty much in the same situation as Mr. Moore. I have

no right to argue with you whose guest I am, so to speak, but whe.niever
t hear about, the 100' years after the adoption of the amendment, I
cannot help but think of the. constitutionally legal history that has
gone along during those 100 years.

Appomattox has come into the conversation. It was April 9, 1865.
The 13th amendment was adopted in 1866. The 14th amendment
came along in 1868.

(At this point in the proceedings Senator Dirksen entered the hear-
mg room.)

Mr. Brioir. The 16th amendment came along in 1870. Now, within
2 years, Senator, after the adoption-within 8 years after the adopt.
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tiontof the 14th amendment, the Supreme Courtsof the States of Ohio
and of Indiana and of CAlifotnia and soon after the Supreme Court
of Appeals of the State of Newtork, the Decision of Judge Woods
in a Federal court down in New Orleans-Judge Woods afterward
was' appointed to the Supreme Court of the United States after he
had rendered that decision-in all of those cases the 14th amendment
was construed, and a separate but equal doctrine was set up.

Now, during those 100 years we obeyed, the law of the land. We
obeyed .what 'those courts'.had said the 14th amendment meant. In
1895 and 1896 in Ples8ey v. Fergwon, the Supreme Court of the
United States' for the first time adopted the separate but equal amend-'
ment. : We took that to be- the law; not only in the southern States
butt all over the United States they took that to be the law of the land
because the Supreme Court of the United States' ad said so. As
late as 1917 when Chief Justice Taft was Chief Justice of the IUS.
Supreme Court, after he had been President, the Supreme Court of
the UnitediStotes,iu Garland iagaiist'Rice in 1927 reaffirmed all those
cases that I mentioned, and more too, and said that the separate but
equa! doctrine was the law of the land.
, -Itwag not until 1954, almost 100years after the adoption of the 14th

amendment, 88 years after the adoption of the 14th amendment, that
foiv the first time the Supreme Court of the United States said that the
separAte but equal doctrine was not the law of the land.
<I suggest to you) sir, with all respect, that when you think of the 100
years of that ce;ituryj bear in mid sir that during 88 years of that
100, that the Supreme Court of the united States, and all other courts
that had passed on the question, had .construed the 14th amendment
to mean just what we down in the South thought it meant and fol-
lowed, and it was not until 1957, almost 100 years. after its adoption,
that the Court changed its mind.
w S$metimesI thinflk maybe I am partial, but sometimes I think that

we are more sinned against than sinning.
Senator HART. As I say, I have no questions, and if I commented we

would just exchange differing views again.
Senator tuviii. Mr. Bloch do you. not think that a State is more

likely to have its citizens understand the history of the last 100 years
if it requires them to read and to write before they are allowed to
voteI

Mr. BLOCH. I did n t hear that, sir.
Senator Ftvnx*r I said do you not think that a State is more likely-

to have its citizens understand the history 6f the las 100, years if it
requires them to read and write before they re allowed to vote?

Mr. DLOCH. Yes, sir, I rather think so.
Senator ERWI. And then they can determine from history for

themselves, and they, will not have to depend on what the politicians
saying an election as to what is happening. ,, ion

Mr. Bw x. They cannot learn theirlaw rom

Senator 'iRUSEN. But, Mr. Blbch, they had onb of these literacy
tests in one of the States that was brought up here not so long ago-
I wish, I had the details in.wind-, by one of the insthictors in a neigh-
boring college. There were five 'questions that were asked, and it in-
volved interpretation;. Ther9 was not ap tvan ,.uex#t .that
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NW, would you regard that as discrimination orwhat "
Mr. BLoon. Yes, sir. I would regard it as discrimination, and I

would regard it as discrimination which the Congress has given the
tools to the Attorney General to meet if he wanted to use them.

One of the classic examples of that, Senator, was the supposed story
that a person was asked what certiorari meant in one of the literacy
tests, and he said "It means I donot vote."
, But things of that sort all came up in all of these cases that we
tried down there in the lower courts. In this Terrell County case
we had your very question. We had questions of that sort, and Judge
Bodell held that certain of those practices were discriminatory, and
he ordered certain names put on the roll, and I think four name&-I
am not sur6 of that but whatever the number waS he ordered them
put on the roll, and they were put on the roll, which demonstrates
that When such tactics as those you have melitioned are used, that there
ire remedies on thi statute books for their correction if the Attorney
GenerA wants to use then.

Senator Dnumi. NOw, you have been a wonderful and patient wit-
ness. You have only omitted one thing. You have not told us how
to quickly and effectively lick this discrimination issue.

Mr. Bocn.' How quickly what V
Senator DnmsFms. To lick this discrimination issue.
Mr. Bl0~i0. I did-not hear that question,
Senator Dmxsin. I said you have been a patient and wonderful

WitneM, but you have omitted to t6ll us all day today how to lick this
Issue of discrimination.

Mr. BLocyi. I did not admit the Issue of discrimination anywhere.
1 said in that particular case there would be discrimination, like there
was discrimination in this case. But if you took what I said to admit
discrimination I did not understand your question because I specifi-
cally denied all thrdd ihny testimonyI' specifically denied the state,
meant that there has been wideept"d discrimination in the State of
Georgia. I do not know about any other State. I have my ideas that
there ha not been widespread discrimination in any State of tho'
South.' ..

Seuator Dnucsx. IOf course then we get into difficulties as to what
constitutes widespread iscrimination.

Mr. IkLoo. Well, th6 widespread has a very simple meaning to my
mind. It, means spreadAll over.

Senator Dnns. Bit'the 16th amendment does not ue the word
"widespread."

Mr. Btocii. No, sir. The 15th amendment does not, but the Attor-
ney QGeeral said that the reason he wants this bill directed at these
six States was because h6 knew that there was widespread discrimina-
tion in those States, regardless oaf any formula or any proof either, I
say, and I say there is not. If there is, then the remedies exist to

The Ci~tAih -Ade~uend'

The CHAITMAN. Adequateyrnedy.
Mr. BXoct. Adeqpiate r#edy, 196T, 1960i.and t064.

*uSeiwtdr t ,o Ho Yofi any 1d31 tion u to wheie we will find
enough lawyer ft*V 6rts Wbrd tu1 d6wfi StheAeas8t

45-755-65-pt. 1--20



Mr. BW0cH. I do not think that you would need very many lawyers.
You have got some mighty good ones. The lawyer that w,-s on the
opposite side of that Terrell County case from me is a wonderful one.
If there had been any discrimination in Georgia up to that time, why
I think the decision in the Terrell County case ended it, even if
there had been widespread discrimination, which there was not, proven
by the fact that the Negroes register and they vote, and the tests in
every county that I know of, the tests that are given to them are just
as they are given to white people now, since that decision in 1961.

I do not say that there is not discrimination somewhere. I would
not say that because.I do not know it. But I say whatever the dis-
crimination is, whenever it is ferreted out, there are adequate tools
on the statute books to cope with it, and you can get plenty lawyer,
too, to man the guns, if there is a, need.

Senator EavIN. I would just like to ask you one question about a
somewhat kindred matter which sometimes arises in the courts. That
is the question whether Negroes have been systematically excluded
from juries. It does not take but a few hours to try and hear and
determine that question, does it?

Mr. BLocH. No, sir.
Senator ERvIv. And so you could try election cases the same way,

could you not ?
Mr. BIxocH. That question is up right now down in my county as to

whether or not there has been any discrimination. The. case was
argued before the superior court judge, which corresponds to your
circuit court judge, Ia-t Tuesday and Wednesday I suppose there
has been a decision since I left home.

But as far as my own county is concerned, the law is being observed.
I do not know how they do it. I do not know how they can expect to
do it when they cannot put "colored" or "white" by the name of a per-
son, how they can be expected to tell whether they' have got an equal
number of colored people: on the juries.,

Senator ERviN, That is the reason I was very much amused by the
Attorney General's complaints here the other day that Mississippi
did not put the names of people by race upon their registration books.
The Rains ease enjoined the State officials of, Georgia from doing
that very thing. I *
. Mr. BLOCH. There it is right there, the different colored cards.
They cannot do that anymore.

Senator ERvIm. They blow hot and they Oblow cold, but they are
always blowing at some Southern States, are they .ot?

Mr. Bwcn. Yes. Hang your clothes on aJiiekoiY limb but donot
go near the water.

Senator HAwr. Before you drop the.gavel, let me ask on this Terrell
County case, is it not possible or would you agre that the successful
Terrell County case contributes less to the Negro registering and
voting than the fact the Colonel Penn was shot to death going through
Georgia and nothing has happened, this overriding realization of the
threat of violence around the corner. I think we all recognize that
that exists. I I I

Now, what suggestion ,lo you make with respect to that?
The CIHAMMAN. The violence in the State, of, Georgia.doe not

compare with the violence on the city streets in Detrot ,
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Senator Hfrr.- Whatever the rate of comparison is, the participa-
tion in the ballot box in, Michigan is free an easy. I am asking Mr.
Bloch-who has been telling us about the tools that are available in
the hands of the Department of Justice now to permit full exercise
of the franchise-to make a suggestion as to how .we proceed to
eliminate what I insist the record shows is a pervading atmosphere
'of "You had better not try it, boy. If a woman from Michigan goes
down to help you, she had better stay home."

Mr. Bxwc. Let me say this., That I see no .on-nection whatso-
ever-

Senator HAur. Well, I see the most intimate connection
Mr. BLocH.; Isee'no connection whatsoever with the murder of

Colonel Penn and the deprivation of Negroes' voting. But assuming
that there is a connection, and answering your question, if I had the
power to attempt to solve the problem of disobedience to law and
order--not only in these particular Southern States but in your State,
in New York in Californiai even here in the District of Columbia, or
anywhere-i I had the sole power to try to cure that, and it ought
to be cured, what I would do would be to pass a constitutional amend-
ment that notwithstanding anything in the 1st amendment or not-
withstanding anything in the 14th amendment, that the Congress of
the United States had the power to enact laws to stop the prevalence
of crime throughout the country.

My own idea is one of -the things that is responsible for the wave
of crime throughout this country is the protection that is being given
to criminals, to would-be criminals, under the 1st amendment, under
the 5th amendment, and under the 14th amendment.

I think that any person who advocates directly or indirectly the
,overthrow of the Government of the United States ought to be pun-
ished, and he ought to be tried and punished regardless of anything
that is in the 1st amendment or the 5th amendment or the 14th amend-
ment.

And yet we have language in the Supreme Court of the United
States opinions which indicate that it is perfectly all right.for a per-
son to advocate overthrow of the U,. Government.

Senator I-ART. Mr. Bloch under the 15th amendment, do you not
feel that it is presently within the legislative power of the Federal
Government to provide that- anyone who uses violence or its threat
to persuade some citizen not to vote, not to register not to participate
in registration and voting efforts, do we not now have the authority
to impose the heaviest of sanctions on the use of that without any con-
stitutional am endment? I am talking now about under our 15th
amen dment.:

Mr. BLocH. I think with the'limit of power of the Federal Govern-
ment in that respect is speeded in the Cruikc8hank case in 92d U.S. or in
the Galbraith case in 110 U.S. It distinctly says just what' the power
of the Federal Government is with respect to the 15th amendment on
intimidation of voters.

If you would read it, I think it spells it out a whole lot more clearly
than I could state it.

Senator HARt. In brief, do you wfeel that under those cases the Fed-
eral Government has the authority to impose the heaviest of sanctions
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0n anybody who itache' out and clobbers. someb6dy.who is, trying to

Mr. BLocn. Well, the 15th amendment says that no, State shall
abridge or deny.

Senator HA'1T. Your position is that we do not with respect to an
individual unless he is acting under color of law?
* Mi'. Brocml. That it does not affect individuals. -Now, that is where
you might need a constitutional amendment, because of the impact of
provisions -like that in the 15th and in the 4th and in the 1st
amendments.

Senator HART. Then you would, in addition to the 'testimony you
have given us with respect to other sections of this bill--
* Mr. BLoo. I could not hear that.

Tihe CHAIRMAN. Speak a little louder.
Senator HART. You would argue that section 9 of the administration

bill is also unconstitutional, I take it.
Mr. BLOCH. I do not remember section 0.
Senator HARt. It provides that anyone who attempts to deprive a

person of a -right created by this act shall be fined $5,000 and im-
prisened not more than 5 years, or both.

'Mr. BLOoI. What I would do in my reading--
Senator HAUT. This does not have to do with anybody acting under

color of law.
Mr. B tibH, li my reading of it i had not gotten to section 9, be-

cause I had to repare this before I came up. But what I would do
With section 9, 1f T had to give an opinion on it, and I would not try
to give it offhand-what 17would do would be to take section 9 and
measure it by the decisions of the Supreme Court of the United States
in the VmLti akzkn case and in the Yabroh case ad' that would be
i n. o y a rd st ick . * '
"i the Supre n Court of the United States had held-I would'apply

those two cases to this section 9, and it would be either valid or invalid
idndei those cases, because I think they art the law of the land.

Senator IILaT. Did'I understand you to say that in preparing your
testimony you had not had opportunity to analyze that section .

Mt. Biouit. No, sir, I have riot. I *ill be glad to do it and supple-
merit it.

Senator * HAr. What other sections of the bill had you not had op-
'portunity to analyze .

Mr. Btom. What I did wah to go down throt h, -as I said in the
memorandum-what I did was to go through section 8 (o) very care-
lully-as carefully as I tould-and thon s i.body told, me about see-
tion 8, and I went over section 8 and dealt with that in the: memoran,
am, and my memorandum is confined to the bill through section 8(c)
uind section 8. *

I will be very glad to'have the oppo rtnity: to honestly try to,
fans*er your question and read section-which section was it, sir, sec-
tion 9? y '
'Senator HAT.1its a l3.geetion il, Jvid:yoh have',nalyze 4 of
the actions you say.
'Mr. Brom 'I will bte delighted to supple~nent it with i statement.
, Snator HAr. Very well. ' . .

(Subsequently, the following information was received:)
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SUPPLEMENTAL MEMOIANDUM PREPARED BY OIFARLES J. BLOR WITH J EOP,4PT TO
SaonoN 9 or S. 1564

Section 9 of S. 1564, especially ectiqon V(a), applies to all persons regardless
of whether or not they are acting under color of State law. Section 9(a) speclfi
ally provides that "Whoever shall deprive or attempt to deprive any person of
any right secured by section or 3 or who shall violate section 7, shall be fined
not more than $5,000, or imprisoned not more than five years, or both."

Section 7 provides: "No person, whether acting under color of law or other-
wise, shll, fail or refuse to permit a person whoe name appears on a list trans-
mitted in accordance with section 5(b) to vote, or fail or refuse to count such
person's vote, or intimidate, threaten, or coerce, or attempt to intimidate, threat-
en or coerce sny .person got vpang or attempting to votq under the authority oe
this Act."

For its efficacy, section 5(b) depends upon section 4 which in turA Pepq*
upon the validity of section 3(a). So, ba#IcAlly, if $(a) falls, 4, 5(b), 7, ani
O fall.- I ' 1

Yurthermoxe, section 5(b) fal as being lu palpable violation of article 1; sec-
tion 2 of the Constitution, especially whan construed An connection with section
6(b).

All of these section#, by one method or another, seek to avoid what has been
an established principle of constitutional law, to wit: The States apd only the
States may prescribe qulIlcfttios for voters.

Aside from this fundamental vice, the breadth of sections 9 and 7 causes them
to exceed the powers granted to the Federal Government by the 15th amendment.
The 15th amendment relates solely to action "by the United States or by anY
State" and does not contemplate wrongful individual acts. Sections 7 and 9
seek to punish, persons "whoever" tltey nay be for certain conduct In connection
with any election.
* Tbe language "Intimidate, threaten, or coerce" in section 7 is strangely slIhilar

to the language,. "injure, oppress, threaten, or intiniidate'" which appeared in
section 6508 of the Rlevsed Statutes considered by the supreme Court of the
United States in-,Ew Parte Yarbrough, T1O U.S. 652. I referred to this Yarbrough

mase in my; appearance before the committee on March 29, 1965, As the Ku Kluxa
case. I so referred to It, b,--.auso Charlea Warren, LJsq., In his "'The Suprem6
Court In U.S, History" (vol. II, p. 615) has this footnote to a discussion of the
Yarbrosglt case (whico was decided March 3, 1884) ; "'The 10 Klux Klan gets
no encouragement from the Supreme Court. It was decided yesterday, in the
well-known Ku Klux cases that the Federal Government has power to prevent
fraud snd intimidation at elections. The most remarkable thing Abouf these
eases is that. the question should ever have been raised.' New York Trlbute,
March 4, 1884."1,

What tho writer in the New York Tribune of 80 years ago overlooked, and
what, perhaps, the authors of this bill hope that the Congress will now 9verl0k,
is that in the Yarbrou4gh case, the Court was dealing with it particular election-
one at which Members of Congress were elected,

At page 657 of the opinion, the Court said :
"Stripped of its technical verbiage, the offense charged in this Indictment 11

that the defendants conspired to intimidate Berry Saunders, a citizen of African
descent, In the exercise of his right to vote for a Member of the Congress of the
United State, and In the execution of that conspiracy they beat, bruised, wounded
and otherwise maltreated him; and n the second count that they did this on ac-
count of his race, color, and previous condition of servitude, by going in disguise
and assaulting him on the public highway and on his own premises."

Further, on page 657, the Court spoke of "this election," and at page 661, "those
elections."

The present bill seeks to control the actions o' individuals, not acting under
color of State law, not only with respect to congressional elections, as to which
the Congress-has a, peculiar, power, but with respect to all Frederal, State, an*
local elections (sec. 3(a) ). .

In the very footnote from which quotation was made hereinbefore, following
what has been hereinbefore quoted, is this Sentence:

"But for a lumitatpz) of the power of Congress in respect to punishment of
election offenses, 8e James v. Bowman, 100 U.S. 127, in 1903."

The limitations t'not, 6nly as to the nature of the election, but Is much broade.
For, in James +. Abooiaz 190 i.S. at page 136, the court categorically held that
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the 15th amendment, "relates solely to action 'by the United Stte or by any

State' and does not contemplate wrongful individual act&"
Although the Solicitor General In his argument (p. 129) cited the Yarbrough

case, the Court did not cite it in distinctly holding:
1. "These autfiorities show that a statute which purports to punish purely

individual action cannot be sustained, as an appropriate exercisee of the power
conferred. by the 15th amendment upon Congress to prevent.,aCtion by the State
through some one or more of its official representatives,, and * * 0" (p, 139).

2. "Congress has no power to punish bribery at all elections.. The limits of its
power are in respect to elections In'wbich the Nation is directly interested, or in
which some mandate of the National Constitution is disobeyed,ald courts are not
at liberty to take a criminal statute. brbitd and comprehensive in its terms and
in these terms beyond the, power of Congress, and change it ito fix [sic] some
particular transaction which Congress might have legislated for if it had seen
lIt" (p. 142).

The statute there under consideration was:
"Every person who prevents, hinders, controls, or Intimidates another from

exercising, or In exercising the right'of suffrage'towhom the right is guaranteed
by the 15th amendment to the Constitution of the United States, -by means of
bribery or threats of depriving such person of employment or occupation, or, of
ejecting such person from a rented house,' lands, or other property, or by threats
of refusing to renew leases or contracts for labor, or by threats of violence to him,
self or family, shall be punished as provided In the preceding section."

While the present bill does not speak so directly or succinctly, Its essence is
the same. 'It seeks to punish any person who intimidates, threatens o(r coerces
any person (regardless of race or color) from attempting to vote or voting at any
election, Federal, State, or local.

If really ours is a government of laws, and not of men, Jame v. Bowman for-
b!ds the enactment of any such law.

If ours remains a "government of laws," the supreme law of the land is the
Constitution of the United States. Under that Constitution, the Senate of the
United States is not only charged with the responsibility jointly with the House of
Representatives of enacting legislation. It exclusively has the power of advising
and consenting to the appointment of "Judges of the Supreme Court" and allother
Federal judges. (Art. I, sec. 2, par. 2 of the Constitution.)

I respectfully suggest, therefore, that the Senate of the United States, and most
particularly the Judiciary Committee of the Senate, ought to be particularly care-
ful not to pass on to those who have been appointed or may be appointed with Its
advice and consent legislation which directly contravenes a decision of the high-
est court of the land. That decision was rendered 60 years 'ago, but' in no ap
pHcable respect has the Constitution been clanged. If that decision was-wrong,
or If the 15th amendment is not deemed sufficiently broad, the Constitution pro-
vides for its own amendment. Under the rule of that case, the sections as to
which Inquiry was made are clearly unconstitutional.

I respectfully call attention to language which the Supreme Court of the
United States uttered a hundred years ago:

"Where questions arise which affect titles to land It is of great Importance to
the public that when they are once decided theyshould no longer be considered
open. Such decisions become rules of property and many titles may be in-
JuriOusly, affected by their change. Legislatures may alter or change their
law, without injury, as they affect the future only; but where courts vacillate and
overrule their own decisions on the construction of statutes affecting the title
to real property, their decisions are retrospective and may affect titles purchased
on the faith of their stability. Doubtful questions on subjects of this nature,
when once decided, should be considered no longer doubtful or subject to change.
Parties should not be encouraged to speculate on a change of the law when the
administrators of it Is Estc] changed. Courts ought npt to be compelled to bear
the infliction of repeated arguments by obstinate litigants, challenging the
Jil1#tce of their well considered and solemn judgments. The decision of the Su-
preme Court of Michigan, in conformity with the opinion of this court twice
pronounced on the same title, Is whereupon affirmed with costs." (Mnnesota
Company v. National Company 70 U.S. 332, 34.),

Par more strongly is that rule true-when the questions which have arisen affect
not mcrcly titles to land, bpt affect the supreme law of the land.. Far more
strongly is that rule true when prior decisions have become, not merely rules of
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property but rules of life, rules, in reliance upon which, a whole people have
depended for their guidance, conduct, safety and well-being. Par more strongly
is that rule true, when, if the prior decision is wrong, it may be corrected by
an amendment to the Oonstitution. Par more strongly is that rule true, when
the "obstinate litigant" is the Goverxinent of the United States.

Senator ERvIN. The 15th amendment only applies to action by a
State which denies or abridges the right of a citizen to vote on account
of race, color, or previous condition of servitude. It does not relate
to the actions of individuals, even no matter how unlawful they may be.

Mr. BLOCH. That is right, and in one of those two cases that I men-
tioned, either the Cruik8luank case or the Yarborough case, the point
that Senator Hart raises was explicitly passed on one way or the
other, and I will write the chairman as a supplemental memorandum,
and do it tomorrow.

The CHAIRMAN. That will be fine. You have made a very able
statement, Mr. Bloch. You have made a very great contribution, and
you have been helpful to the committee.

Mr. BLOCH. Thank you.
The CHAIRMAN. We will stand in recess until 10:30 tomorrow morn-

Mg.
(Whereupon, at 4:45 p.m., the committee recessed, to reconvene at

10:30 a.m., Tuesday, March 30, 1965.)
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TUESDAY, MAIWE 30, 2POS-

UJ.& SJCNATIO,
COMUMM~a ON TuB JJDIURARY,

WasMington, D.C.
The committee met, pursuant tor reem, at 1t6):80 a.m., in; room NA28

'New Senate Office Buling, Senator! James 0. Eastland (chairman"
presiding.

.Present: Senators Eastland, E!rvin, Hart, Kentiedy of M4assachu-
setts, Dik iPng, Tydings, Burdick, Scott, Hrusk%, Javite, and
mtiller..

Also present: Palmer Lipscomb Robert B. Young, Thoasv B. Col.
lins, professional staff members o? the committee.

The CHAIRMANW. The committee will come to order.
Judge, would you identify yout-solf for the record, please?

OTAUME1IT OV 3IXDGE L, H. PEREZ, REPRESENTrING GOV
'JOHN .LXcKEITE, OF LOUISIANTA; ACCOMPANIMI BY LMY
PETROVICH, OMMISSIONEXR or PUMPI UAFTT

Mr. PmtFz. I am Leander H. 'Perez, Plaquemines Patrish, State of
Louisiana.

The CHAIRMAN. Who is the gentleman with you?
Air. Pamu~. This is Luke Petrovich; in our local government, he is

commissioner of public safety. 11 am commissioner of public affairs
and president of -the Plaqu(rniines Council, government of our parish,
Axrnnty in other.Sta~

The CHAIRMAN. ill you proceed, girt
Mr. PRREZ. Mr. C hairman and gentemen of the committee 'on yes

terday I filed a copy of my statement with the comittee. wouldlke to appear', of course as wn opnntoSeae10,wih is en-
tted 'To6 Enforce the *ifteenth Amendment to the Constitution of

the t~nited 9,tates?" called tha, Voting Rights Act of 1965. 1 am here
as a representative ot the, Governor of louisiana. I would Wik t4>
niake my presentation against this bill in three eateaories, I might

y: first to the unquestioned, unquestionable, unconstitutionality of
te bill.

The CHAIRMAN. Judges, would yon, read your statement and then
liae htve eo~'mmts you desire?
2 Mr. Prawz. Well, if I -may, 1,ctn read &apart of the statement. I

Alonot want to becbii~fined, however.
The CHAIRMAN. No, you are not /confined to anything. I said would

~ou eadthestatem~ent and make whatever, comments you desire.
1~~4~rP~i~z.Yes,, ir.
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I suggest that the unconstitutionality of the bill is very plainly
shown by a reading f article 1, section 2, of the U.S. Constitution, and
the 17th amendment, and then giving due consideration to the inter-
pretation of the exclusive State right to prescribe voter qualifications.
The Constitution provides that electors in each State shall have the
qualifications requisite for electors in the most numerous branch of
the State legislature.

Now, the States, in prescribing the qualifications of voters for the
most numerous branch of their own legislatures, do not do this with
reference to the election for Members of Congress, nor can they pre-
scribe the qualifications for voters for those eo nomine. But the
States -define who are to vote for the popular branch of their own
legislatures and the Constitution of the United States, in article 1,
section 2, and in the. 17th amendment, says those persons who are
qaulified to vote for the most numerous branch of the State legislature
shall vote for Members of Congress. That is a constitutional mandate.

The Constitution of the United States adopts the qualification of its
own electorsfor Members of Congress andto vote in presidential elec-
tions. Nowhere does the Constitution give to Congress the right to
fix voter, qualifications. I .....

Now, the U.S. Supreme Court has so held expressly. I hope I am
not covering too much of the same ground, and if I could avoid it, I
would not cover 'any of the same ground covered by Mr. Bloch yester-
day in his citations. But some of these holdings are so clear and so
Specific and so unmistakable. There is the ase of Ewparte Yarbrough
in 1884, one of the original cases; tie case of Pope v. Williams, in which
the Court held the privilege to vote in a State is within the jurisdic-
tion of the State itself to be exercised as the State may direct, and
upon such terms as to itmay seem proper, provided, of course, no dis-
crimination is made between individuals, in violation of the Federal
Constitution.

There is the case of Lassiter v. Northampton County Board of Elec-
tion8 in 1959, and I am sure you are familiar with that case, Where
Mr.oJustice Douglas, speaking for a unanimous Supreme Court, held:

We come then to the question whether a State may consistently with the
14th and 17th amendments apply a literacy test to all voters irrespective of race
or color.

The Court said:
No time need be spent on the question of the validity of, the literacy test con-

sldered alone since as we have seen its establishneut was but the exercise by
the State of a lawful power vested In It not sodbJect to our supervision, and
indeed, its validity Is admitted. The States have long been held to have broad
powers to determine the conditions under which tliz right of suffrage may be
exercised. So while the right of suffrage Is established and guaranteed by the
,Constitution, It Is subject to the Imposition of State standards which are not
discriminatory and which do not contraveue any restriction that Congress, acting
pursuant to its constitutional powers, has Imposed.

Literacy and illiteracy are neutral on race, creed, color, and sex, as reports
around the wcrld show. Literacy and Intelligence are obviously not synonymous.
Illiterate people may be Intelligent voters. Yet in our society where newspapers,
periodicals, books, and other printed matter canvass and debate campaign Issues,
a State might conclude that only those who are 'literate should exercise thefrance . ,

I would say while this bill, S. 154, was being worked upon, the
U.S. Supreme Court again reaffirmed the YFPabr&agh case, the

VOTING RIGHTS
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lWilhliam case, and so, f~rth. Oii March 1,, 19 L the last decision
was handed down by the U.S. Supreme Court, again holding to the
same effect. That is the case of GCrrngtm v. Rah , And Mr. Justice
'StewArt delivered the opinion of. the Court. The Court there again
held affirmig Pope v. Wiflim, the Yarbrough case, the Luiter
eas6, the W a case:

There can be no doubt either of the historic function of the States to establish
on a nondiscriminatory basis and In accordance with the Oonstltution other
qualifications for the exercise of a franchise. Indeed, the States have long been
held to have broad powers to determine the conditions under which the right of
suffrage may be exercised.

So as late as March 1, this very month, the Supreme Court has
rearmed the constitutional right of the States to prescribe voter
qualifications to the exclusion of Congress, except that the Consti-
tution has adopted the qlalificdations, fixed by the States as qualifi.
:cations of voters to participate mn ccrLgressional elections.

Now, then, there is presented this bill, 1564, which would change
all of that, which would nullify all State laws; that is, only among
certain specified States; that would take away from those States the
right to fix voter qualifications; that establishes an arbitrary formula
based on some 50-50 deal; that if less than 50 percent of the adult
.population fail to register, or if 50 percent of the adult population
failed to vote in tLe last presidential election, then those States are
to be condemned and :their laws nullified and their constitutional
rights violated by Congress in spite of the positive constitutional
provisions in article 1, section 2 of the 17th amendment.

Why was such a formula adopted? Simply because it applied to
certain States, Mississippi, Louisiana, Alabama, Georgia, South Car-
olina, principally, and poor little unfortunate Alaska seems to have
been caught. Innocently, but still it would be deprived of its consti-
tutional right to prescribe its voter qualifications. So the punitive bill
'would extend to Alaska. -It would seem that in Louisiana, for instance,
while we have more than 50 percent registered, the percent of those who
participated in the'last presidential election fell just. a little below 50
percent. I think we can explain that.

The CHAIMAN. You know what the percentage was, that voted in
Texas, do you not?,

-Mr. -PF Rz. The 1 brcentage was'smaller than that that voted in
'Louisiana, yes, sir. It was some 44 percent, I believe, as against some
47 percent for Louisiana. But I say I can explain to any reasonable,
fairminded man why our percentage fell below 50 percent. Our people
traditionally are Democrats. Our people were disgusted with the
radical, communistic platform ado pted by the Democratic Convention
at Atlantic City, with the spectacle of Dave Dubinsky dictating the
nomination of the Vice President. Our people are allergic to voting
-Republican. But nonetheless, they voted, against' the Democratic
ticket, against the Democratic platform, because the big majority of
ouir people are good, conservative, patriotic, constitutional Americans.
We do not subscribe to the principals of the Americans for Democratic
Action, the Marxist, Socialist front That is why our people refrained
'from going to the polls in large numbers.,

I might citehere our reaction. On a trip out to South Dakota, I
,stopped at the railrod' station in Chictgo ald I mot a:florid-fuced little
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riish .lawyer-polittoiai, 'who:tsklod me aad ri8d,. 1H W are.things
,g ,ing in'Louisiana?" during theoampaign, ..:
'I said,"Aboat 6040 Geldwater.",
"Why," 'he said,,"'Man,:you are erazy, you ,4aot' nqKw. .at you ae

I said, "Mister, you are talking to a man wh~o.cow ~ tl~
ing about when, he is taking about Louisiana. our vote is nearly
6046."

He said, "You are going on a pheasant hunt,. Aren't..you doing
.well? f Aren't you satisfied that the country is prosperous P

I said, "Mister, in Louisiana, most of us do not'playbelly politics,
we uso reasoning."

J u think that will illustrate why we had less than a 50-porcent 'vote
in Louisiana.

Mr. Chairman, and gentlemen of this committee, I tay to the At-
torney General of the United States, and I know that he testified here
fok several days, and I would say that I doubt it, but I would say even
stronger as a fact that he could not cite one single case which would

'affirm his position under this bill; not one. Not 'on& decision of the
F'edetal courts has-ever held that Congress has the constitutional right
or oonstitutional authority to enact voter qualification legislation, I
'say that as a challenge, and I say that when Members of Congress who
are sworn to uphold the Constitution of the United Stakes seriously
entertain a bill of this kind$ that flaunts the authority of 'the Consti-
tutionof the United States and it requires a serious second look.

The CHAMAx. Let me go further: Is it not true that all the cases
'forbid this power to the Congress?
- Mr. Pimz. Yes, sir. As I say, it was reaffirmed by the U.S. Supreme
-Court as lato as March the lst, this month, this year.

Let's analyze this bill from & practical kandpoint, from a political
standpoint, or a legal standpoint. , i

In the first place, the title of the bill srys, "To enforce the 15th
,amendment to the Constitution of the United States."
" Let me read you the .15th amendment. In the light of the words of
the 15th amendment, I will ask yougentlemen of the Congress, read
the bill and see if it bears any similarity to the words of the 15th
amendment. Here is the 15th amendment, section 1: "The right ,of
the citizen "--and I repeat, citizens -4of the United States to *ote
'shall not be denied or abridged by the United States or by any State
,oi'acount of race, color or previous cidition of servitude;"

The Congress shall have power to enforce this article by appropriate leglslatloa.
What does this bill provideV I have checked it through every sec-

tion. It says this act shall be luown as the Voting Rights Aot of.1965.

So. 2. No voting qualifications or procedure shall be imposed or applied to deby
or abridge the right to vote on account of race or color.

To deny whom the right to vote on account of race or color ? Oiti[
zens, as the 15th amendment says? No, sir. Nowhere in this bill is
the-word "citizen" used. Isn't that odd? Is that accidental? I say
No. This bill provides no person, no person, no person -. counted,
them-:47 times the word "P"rson" or "ersons" is used Not one time,
ikthe word "citizen" used fn this bill. -WhyV This would destroy the
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$tate laws wihch'confine tio "right to vote to citizens: only. That -was
not accidental. On the other hand, we know ther6 is a bill that wss
introduced as an administration measure in this Congress wkkioI;would.
have the, effect of destroying our immigration laws and letting in
hordes of unqualified people in this country, They would. be, take&
immediately and' foisted' Upn the States, under this nefarious bill,
which would give, all, persons the right to, vote, regardless of State
la~ws.

Please ponder that, gentlemen. It is not accidental, no.
I have read in the papers where this bill was'cbnfeoted and written,

by a bipartisan eonmnttee. I do not see anything i4 this bill thatwas
not attempted by Bbbby Kennedy as Attorney General 2 and 3 ye sn
ago. Af a inatter' of faqt, we were the intended victims of this same',
conspiracy to destroy our State laws for voter qualification. There is
a suit fiedagainst our registrar of voters in the Parish of Plaquemuines0'
where all these farfetched discriminatory allegations were made. But,
they failed to substantiate hen And Mr. *&bby Kennedy was put
to the necessity 6(f appealing the case because we beat him in hid own.
Federal court. And afer a lengthy trial-

The CUAMtMAW. W , tuld Tou suffly that opinion f9r the record?
Mr.Pj w.'Y'6 ir Twftt o, oeit lnt,lie record' iir A4, 4mr

to quota from some:of the findings of the Xe4eral ut4,t-not to
court, not a State judge, 'but an appointee of the President..T at
suit was designed to seek an-injunction, a mandatory injunction to
compel our parish registrar of voters to register all Negroes regardless
of qualifications. Oh, and they complained of discrimination. Theycomplained of coercion; of tlr Or far, and all the same bunk that
is used as propaganda acrossthe, board s'4, across the Nation through
the news media.
.'ut whst did ,thle court find? There is no waiting liso,, Tho.is
no-coercion a any prson . because of raco, All may apply ad
all ar'treated with courtesy. There is likewise no evidence that No
;roes hav6 bedn discouraged from applyi'g- fr registra4tion. There
is no delay 4i, notifying A person wlheherhe pass and, thero is 146
separate qualifioations of. a person because of rae, , All are. give the
sa'e test, eliminating no one:r

Th e vidnceo shows t4t some white registrants now on the rolls
received Eelp in filling out their: applition. P is true, The regis-
trar also helped the registration of several of the Negro applicant,

And the court concluded:
W,e are not justified under the evidence or the law In ordering, as req'dted
yplaitiff;, the reitsiTation bf It Negro ciftzets ofPiaquemines Parish'overthe

andso on.
Quite a.,disppointient tq tle Attorliey General of theViffed

-But the court said, out of a abumdncof caution" so ther M404

no dsciime AtiOn in the future as there was none in the past,, We will
give an inJuitioYi. We "ivA require the Plaquemines Parih r6gistrkO
of voters to file monthly reports of all applications and regi'straltons
so that our registration since 1962 has ee ni under the watehful-6ye oi
Uit4lr,, 7 "

30W
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I say that might have 'been a, -itle oppressive, but we put uP with
it. We did not care. And we filed monthly reports and there has not.
been a complaint since.-
: The court. said, there are 41 Negroes here the Atorney General is

complaining of, that failed toregister, Sg, jive will direct the regis-
trar ofvters to Send them a notice, l! l ihejn to, meback. and, try
again. The registrar of. voters, sent them a notice and said, "Come
back and register and try again." They cared so little about coming
back r, register-I do not remeniber how many, five, six, or seven of
them, came 'back and the others did not-even come back. ,

So, what are we going to do to offset this nefarious, malicious, lying
propaganda.? Mr. Chairman, I would like to offer as Perez Louisiana
exhibit 1 this finding, this, dec4gion by the Fedw.al court forthe. eastern
district of Louisiana in the case of the UTnited States of America,
plaintiff, against Mary Ethel Fox, registrar of voters, Plaquemines

arish, od her deputy, civil action No. 1125.
The O-AumtAw. It willbe admitted,,

1 (The'document referred to was marked !'Perez Louisiana Exhibit
No. 1,, and is as follows:)

UNITED STATES OF AMERICA, PLAINTI v. MARY ETHm6 FOx, RmisThA op VoaRs,
PLAQUEMINES PARISH, LOuISIANA, LIONEL L. LAshus, DEPUTy REGISTRAR o
VOTERS, PLAQUMINkS PAISH, LOtUIA, AND, ST~AM OF LOUSIANA,
DEFENDANTS

'Civ. A. No. 116Zi ,

'Division D.

United States District Court
B. . Louisiana,

New Orleans Division.
Nov. 2, 1962.

Suit by the United States pursuant to the Civil Rights Act brought by the
Attqruey General. against the State'of Louisiana, the registrar of voters and
others, wherein plaintiff sought a preliminary and permanent injunction a&
well as immediate registration of all Negroes who had applied for registration
since January 1953 and who possessed at time of their application the qualifica-
tions of the least qualified white person who was registered. The'District Court,
Ainsworth J., held, inter alia, that evidence showing that some of white regis-
trants on the rolls received help In filling out their application forms and cot-
stitutional test cards justified preliminary injuaction restraining registrar
and others from discriminating against any citizens of parish by reason of race
or coldrliu 'administration of registration procedures in the-registrar's office, and
that evidence did not justify a finding of a patternor practice of discrimination.

Peereen accordance with opinion.

1. Elections 4'18
Th States, have broad powers to determine the conditions under which

the right of suffrage may be exercised, in absence of discrimination condemm.
by the Constitution.

2. Elections 0=12
A registrar has a legal duty to conduct voter registration in a fair and rea-

sonable manner without distinction or discrimination because of race or color
and the registrar may not use procedures and practices which deny or abridge the
right ofany citizen to vote on account of his racer color. Civil Rights Actor
1957, * 131 et seq. as amended 42 U.S.C.A. 3 1971 et seq.; U.S.C.A. Const.,
Amends. 14,15.

3. Federal Civil Procedure 0:1432
In action for preliminary 'injunction restraining discrimination against Ne,

groes in registration of voters, discovery depositions were Rit lntidmlsseble 6'f
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failure to show that witnesses reidod (more tha .100 nmles dstapt foM.¢qoW;-
house or.because depositions weretaken for discovery, purposes only,, 4n.c in pTp-
ceeding for preliminary Injunction oral testimony, although pem isbW-J iso
absolutely required.; and court may .receive and consider both adldavilt a04
other doctubents which are thei.equivalent of affidavits, and depo0itions are at
least -as good as affidavits, on hearing, for motion; for preliminary lnJw.qtlon,
Fed. Rules Civ.Proc. rule 26(d), 28 U.8.O.A.
4. Federal.Civil Procedure *1978.

In action for preliminary. injunction restraining discrimination against Nze
groes in registration of Voters, statistical summaries prepared by plaintl..'
counsel representing tabulations of portions of voluminous records of registrirs
office would be considered merely as argument of counsel. Civil Rights Act of
1957, 5131 et seq. as amended 42 U.S OA.5 1971 et seq.

InJunction ,=127,
In action. to restrain the registrar, of voters and others from diserlmln

against Negroes In registration of, voters, evidence concerning practices of regls-
trar's office prior to time when defendant took over duties of office was admissible
since evidence of claimed discrimination may go back many,,many years. _9 y
Rights'Act of 1957, 1.131 as amended 42 U.S.,A. 5 1971.

6. Injunction 0157
Under .Civil Rights Act providing for use of Injunction "or other o-dir".

court mfty.compel the registrar of voters to register designated Negroes in action
for preliminary Injunction restraining discrimination in violation of Act. Civil
RIghtqAct of 1957, 138(c) as amended 42 U.S.C.A. 51971(e).

See pubHation. Words and Pbrases for other judilcal conotreUous and definltl'u.
7. Injunction =X.57

Where all of the 87 Negro citizens who remained unregistered of 41 sought to
be registered by a motion of the United qtates had clearly failed to comply with
Loulshna law In connection with their applications and test cards, It would be
an abuse of. discretion to order their immediate registration, but court would
order registar forthwith to provide each of them with another opportunity to
register In view of change of conditions for registration. Civil Rights Act of
1957, if 131 et seq., 131(c) as amended 42 U.S.C.A. If 1971 et seq., 1971(c) ;
LSA-R S. 18: 31-18: 42, 18: 231-18: 261; LSA-Const. art. 8, 1 1(c, d); Acts La.
Nos .602, 03,of 1962.-
& InjUuction * 147

Evidence Including showing that only 51 Negroes had been denied registration
over a seven-year period by registrar of voters and her predecessor, and that but
87 remained of those rejected still seeking immediate registration under orders of
court, did not Justify a finding of a pattern or practice of discrimination because
of race or color. Civil Rights Act of 1957, , 5 31(e) as amended 42 U.8.C.A.
51971 (e).

9. Injunction Q= 147
lEvidence Including showing *Mat same of white registrants on the rolls received

help ln.fll~lng out. the!r appjllon fxms andconstltutional test cards Justified
preliminary injunction restralning r'glstrar and others 'from discilminating
against any citizens of parish by reason of ,race or color in administration of
registration procedures in the registrar's office. Civil Rights. Act of 1957 5f 181
et seq., 181(c) as amended 42 U.S..A.1j 1971 et seq., 1971(c) ; LBA-ILS. 18: 81-
18:42, :231-18:.261; BA-C n st, art8, 5(c, d).; Acts LA.Noe. .62,63 of 16.
10. Injunction 0=157

Under evidence and law, .court would not b justflled In ordering registration
of all Negrio itizes '6f 'arih' Iver age of ' 'who had lecessary qualifications
and none of disqualifications fra person t6 rIeister, Arethot ir uingthat ap-
plicants presen them61seles for consideration and compliance with applicable
Loulsiank registrdtion lawv: Civil Rights Act bf 196rt, | 131 et seq., 181(6) as
amende~l 42 U.8.C.A. 1519"1 et seq., 1971(e) ; LSA-R.. 18: 81-18: 42, 18: 291-
18: 261 ; LSA-Const. art. 8, 11 (e, d) ; Acts La. No. 62, 68 of 1902; U.S.O.A. Oonst.
Aiends, 14, 15. %
11. Injunction 0=157

In order to Insure proper compliance with order of court Issuing preliminary
hWunction reatrainfg dscriminaton against NegmwJAnmi*trI AL.
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rogistrar gnd others motdid be 4twected to 11s. montddy report vith. eork 0of gou't
ri fleeting the name, address and race of each applicaut for registration, dlsposli
tion of his application and, if rejected, thereasoa therefore. Civil Rights Act ot
1957, § 131 et seq., 181(c) as amended 42US0.A. f0 1971 t seq., 1971(c); LSAr
A..8 -18: 81-19: 42 18: 281-18: iSAlOenst -at; 8, - 1(e, d); Acts EA. No .
f2, of 1982,'u.s...et. Amends. 14,90.
12. States 0= 191(1.4)

The provision of Civil Rights Act authorizing suit against state as a party
defendant if there has been any deprivation of a right or privilege by any lffi.
clal of a s tate or subdivision thereof in onstitutionaL Civil rightss Act of 1957,

1 311(c) as amended 42 U.S.C.A. J 1971(c)..

Kathleen Ttuddell, U.S. Atty., New Orleans, La., St. John Barrett, Richard K.
Parsons, Attys., Dept. of Justice, Washington, D.C., f or the United States.

Leander H. Pere, Sidney W. Provensal, Jr., New Orleans, La, for defendants
Mar7 Ethel Fox and Lionel L Lassus. ; , ' . ....

Jack P. 1P. Gremillion, Atty. Gen. o f Louisiana, M.1, C.Culligan, Jr., John, I.
Jackson, Jr., Henry J. Roberts, Xr., Welda h. A.eusins Ast. Atty,.Gen of
Louisiana, for State of Louisiana.

ANSWORTH, Dfitrict Judge.
This is # Suit of the United Stafes 11led Octdbir 14, 1961, pursuant to the

C4*il Rights Acts of 1957 and 1960, 42, U.S.0.. 1971 et seq., brought by tho
Attorney General in accordance with the provisions of Section 1971(c) against
the State of Loulptana (as provided In Section 001(b) of the Civil Rights Act
of 1960), the Registrar of Voters, Mary Ethel hiox, and Deputy, Registrar of Vet-
ers, Lionel L. Lassus, of Plaquemines Parish, Louisiana.

,Plaintiff alleged that defendants, in conducting registration for voting in
Plaquemines Parish, Louisiana, have engaged In racially discriminatory act$
and practices against Negro citizens pursuant to a pattern and practice. It
seeks a preliminary and permanent injunction against defendants,, as, Well a$
Immediate registration of all Negroes who have applied for reglstrktIon.sincq
January 193 and who possessed at the time of their applications the qualiftica-
tions of the least qualified white person who was registered. Discovery deposi-
tions were taken by the parties on February 26, 27 and 28, March I and Apkil 2
1962, of certain white and Negro citizens of Plaquemines Parish.

Thereafter, on April 13, 1962, the United States filed a motion ''fbr a pro-
liminary Injunction enjoining, during the pendency of this case, the defendants
their agents, employees, successors, and all persons in active concert or partici-
pation with them, from engaging in any act or practice which involves or results
in distinctions based on race or color in the registration or voting processes in
Plaquemines Parish, Louisiana, and specifically order said defendants:.,

':.". To register as a voter any Negro applicant who possesses the following
qualifications and none of the following disqualifications:

"(a) That he is a citizen not less than twenty-one years of age
"(b) That he has been a resident of Louisiana for one year; of Plaque;

mines Parish for six mbtnths,' and of th6 precinct In which he ofers to
register as a voter for three months next preceding any election;

1"(c) That be possesses the necessary qualifications regarding charac-
ter and citizenship, as demonstrated by his willingness to take and sigh
the oath and affidavit prescrihe4 by Louisiana law, and

"(d) If 'the applicant did not meet the foregoing qualificatons as of
"anuary 18, 1955, that he Is also able to read and write as shown by his

making written application in his own hand.
"2. To point out to each Negro applicant any answers, errors or omissions

on his application form, which, if uncorrected or uncompleted, wIll dis-
qualify him, and to permit him to correct or complete the form,

"8. To cease requiring auy Negro applicant to take or pass the socaild
'constitutional interpretations tevt' as a prereqisite to qualifying as a veter.

."4. To cease using the application form as an etvmination or test for, $egrq
applicants, and to use such uppllcaLtion only as an information oheeb fo#
obtaining data relating to the Negro applicant's qualifications, as such form
has been and Is beirg used in registering white applicants.
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"5. To place on the current registration rolls of Plaquemines Parish and
all officials copies thereof, the names of the following Negro citizens of Pla-
quemines Parish: (Here are listed 41 names.)

"6. To file monthly reports with the Clerk of Court reflecting the name,
address, and race of each applicant for registration, the disposition of his
application, and, if rejected, the reason therefor."

No finding of unconstitutionality of any Louisiana constitutional or statutory
provision is sought by plaintiff.

Pretrial conference was held in chambers on April. 27, 1962, and the motion
for a preliminary injunction was heard by the court without a jury on May 1,
2 and 3, 1962, at which time the court received In evidence on the offer of the
United States all of the voting records, application forms and test forms of the
defendant Registrar, all of the discovery depositions heretofore taken by the
parties, and numerous other exhibits. A number of witnesses testified orally
for both sides and defendant Registrar submitted in evidence a number of
exhibits.

Briefs were submitted by all parties, proposed Findings of Fact and Conclu-
sions of Law were submitted by the United States on July 16, 1962, and reply
of defendant Registrar on July 23, 1962. We permitted the filing on September
20,1962. of additional evidence in affidavit form by defendant Registrar, relating
to a new system of registration inaugurated by the Registrar on September 10,
1962. The matter is now before us for decision on the motion for a preliminary
injunction.

Plaquemines Parish is one of the smallest in population in Louisiana, the 1960
census having recorded 14,239 people. It has no urban population and 82.4%
are classified as rural non-farm citizens and 17.6% as rural farm citizens. The
non-white population is 88.7%. The parish is one of the richest in natural
resources in the' State. It is geographically situated below and south of New
Orleans, on both sides of the Mississippi River, extending to the Gulf of Mexico.
On November 17, 1954, the governing body of Plaquemines acting under author-"
ity of the applicable Louisiana statute adopted permanent registration which
meant that all persons then on the registration rolls and all those permanently
registered would remain on the rolls permanently unless they were stricken there-
from as provided by law because of nonvoting in amy election within a consecutive
two-year period. On December 9, 1954, the first constitutional Interpretation
test of the Louisiana Constitution was given to an applicant as a condition of
registration. On January 18, 1955, the governing body of the parish adopted a
resolution requiring the Registrar strictly to enforce the standards of registra-
tion, including the giving of a constitutional interpretation test to all applicants
for registration.

The present Registrar, Miss Fox, has served in that office from July 1958 to
date; her Deputy Lassus has served from November 1958 to date. The Reg-
istrar's predecessor in office, Giordano, served in that office from 1945 until Miss
Fox took over the duties of the office, though he was actually dismissed from
the office on September 1, 1956, by the State Board of Registrars. He served,
however, until his successor, the present Registrar, Miss Fox, was qualified in
July 1958. The Registrar and her Deputy are the only employees of the office
which is situated in the Courthouse at the parish seat at Pointe a la Hache.
Several years ago in order to accommodate the public several substations at
strategic places in the parish were opened at which time additional help was
secured to assist in registration of large numbers of persons. This practice has
been discontinued and registration occurs only in the office at the Courthouse at
the parish seat.

Registration in Louisiana is a necessary prerequisite to voting in any elec-
tion. The qualifications of electors and method of registration &;.L "t forth in
the Louisiana Constitution and Statutes. LSA-Oonst. Art 8, § 1, LSA-R.S. 18:31-
42. .n addition to the usual qualifications, such as being of the age of major-
ity, citizenship and residency, certain standards of good character and literacy
must also be met. To establish an applicant's literacy, Louisiana constitution
Article 8, Section 1(c), requires that he shall be able to read and write in the
English language or his mother tongue and shall demonstrate his ability to do
so when he applies for registration by reading and writing from dictation by the
Registrar any portion of the preamble 6f the United States Constitution; also
that he must make written application which shall contain certain essential
facts to show that he is entitled to register to vote and the application shall be

45Y-75 O--5--pt. 1-21
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entirely written, dated and signed by him "in the presence of the registration
officer or his deputy, without assistance or suggestion from any person or any
memorandum whatever, other than the form of application." Section 1 (d) of the
constitutional provision referred to requires that the person shall be of good
character aud reputation and shall be able to understand and give a reasonable
interpretation of any section of either the Constitutions of the United States or
the State of Louisiana when read to him by the Registrar. The applicant must
demonstrate that he is well disposed to the good order and happiness of the State
by executing an affidavit that he will faithfully and fully abide by all the laws of
Louisiana.

The Louisiana Legislature at its 1962 Regular Session passed Acts 62 and 63
which installed a new system of uniform procedures for the registration of
voters in all parishes of the state, said by resolution of the State Board of Reg.
Istration "to Insure a system of non-discriminatory registration of voters with
the view of affording all qualified voters the same opportunity for successful
registration." The so-called objective "Citizenship Test of Our Constitution and
Government" propounds to applicants six questions each with three optional
answers set forth in the test card. There are ten such cards which are displayed
to applicant face down for applicant to select one for his test. Applicant must
circle the applicable answer and is required to answer four questions correctly.
He must also execute, as formerly, the application form, the affidavit that he
will faithfully abide by Louisiana's laws, and must be able to read and write,
from dictation, the preamble to the United States Constitution.

The constitutional interpretation test as a prerequisite for registration has
thus been discarded.

The United States census report of 1960 showed that the population of Pla.
quemines Parish, of persons over 21 years of age, consisted of 8,633 white and
2,897 non-white. The registered voters of that parish as of March 12, 1962,
consisted of 6,906 white and 43 Negio persons. Of this total, about half were
enrolled by taking a constitutional interpretation test and the other half were
registered under the old procedure whereby completion of the application form
alone was suffident. The latter were frozen in when permanent registration
was adopted by the parish.

[1] The law Is clear that "The States have long been held to have broad
powers to determine the conditions under which the right of suffrage may be
exercised * * * absent of course the discrimination which the Constitution con-
demns." Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45, 50, 79
S.Ct. 985, 8 L.Ed.2d 1072 (1954).

In Guinn v. United States, 238 U.S., 347, 85 S.Ct. 926, 031, 59 L.Ed. 1340
(1915), the Supreme Court upheld the right of the states to apply a literacy
test to all voters irrespective of race and color, saying, "No time need be spent
on the question of the validity of the literacy test considered alone as we have
seen its establishment was but the exercise by the State of a lawful power vested
in it, not subject to our supervision, and, 4ndzed, its validity is admitted."

[21 It is equally well established that a Registrar has a legal duty to conduct
voter registration in a fair and reasonable manner without distinction or dis-
crimination because of race or color and a Registrar may not use procedures and
practices which deny or abridge the right of any citizen to vote on account
of his race or color. Fourteenth and Fifteenth Amendments, U.S. Const.; Civil
Rights Act of 1957 and 1960, 42 U.S. C.A. I 1971,et seq.; United States v. Raines,
362 U.S. 17, 80 S.Ct. 519, 4 LEd.2d 524 (1960) ; United States v. Thomas, 362
U.S. 58, 80 S.Ct. 612 4 L.Ed2d 535 (1960) ; Unit9 d States v. State of Alabama,
D.C., 192 F.Supp. 677 (1961) ; State of Alabama v. United States, 5 Cir., 1962,
804 F.2d 583. Unlike the facts in State of Alabama, supra, the defendants here
deny that there has been discrimination because of race or color in the registra-
tion procedures of their office.

[8, 4] At the outset defendants objected to the admissibility in evidence of
the discovery depositions of numerous witnesses, citizens of the parish, on the
ground that it was not shown as provided by Rule 26(d) of the Federal Rules of
Civil Procedure that the witnesses resided more than 100 miles distant from a
courthouse; that the depositions were taken for discovery purposes only and not
for use at the trial hereof. We rqJect this contention because in a proceeding
for preliminary injunction oral testimony, although permissible, is not absolutely
required. The court may receive and consider both affidavits and other docit-
ments which are the equivalent of affidavits. The depositions, were taken under
oath and we hold that, they are at least as good as affidavits oq, the hearing for
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a motion for preliminary injunction.' Objection was also made to certain sttt-
tical summaries prepared by plaintiff's counsel and submitted to the court for
consideration, but these summaries were not received in evidence and are merely
written statements by counsel for tile plaintiff of what they contend the evidence
shows. These statistics have therefore not been received as evidence by the
court and will be considered merely as argument of counsel. They represent
tabulations of counsel of portions of the voluminous records of the Registrar's
office. There is no reason why they should not be considered, unless it is clearly
indicated there Is an error In the tabulation.

[5, 6] Evidence was also admitted concerning the practices of the Registrars
office prior to July 1958 when the present defendant, Miss Fox, took over the
duties of the office, the Registrar objecting, however, that she is not responsible
for any acts of omission o- commission by her predecessor In office, Mr. G4ordano,
who served from 1945 until she assumed her duties. The short answer to this
contention, however, Is found in the Fifth Circuit's recent decision in Kennedy v.
Lynd, 306 F. 2d 222, citing its hol(lng in State of Alabama v. United States, 5 Cir.,
1962, 304 F. 2d 583, In which the court held that evidence of claimed discrimina-
.ion may go back many, many years. The defendant Registrar also objects to
any consideration by the court that the 41 named Negro citizens in the motion of
the United States for preliminary injunction should Immediately be registered
by a mandatory injunction. The Registrar contends that the Civil Rights Act,
Section 1071(c), authorizes a proper proceeding for preventive relief only and
that immediate registration of the 41 Negro citizens is unauthorized under the
Act itself. This question has likewise been disposed of In State of Alabama v.
United States, 5 Cir., 1962, 304 F. 2d 583, in which the court held that congress
expressly stated that relief available Included injunctions "or other order," and
that mandatory injunctions affirmatively compelling the doing of some act are a
traditional tool of equity. In light of the evidence in the record the order of the
District Judge in that matter that 54 Negroes be registered was held to be emi-
nently proper. The question therefore Is whether or not this record will justify
an order of immediate registration of the 41 Negro citizens.

The court has carefully and painstakingly considered the evidence in con-
nection with the application and test forms of the 41 Negro citizens to determine
whether or not on their face any discrimination existed against these Negro ap-
plicants which would justify an order compelling the Registrar to place them
on the rolls Immediately. We found that of the 41 citizens, 4 are now registered
to vote.a Of the 87 remaining applicants, 10 did not fill out the application form
or attempt to answer the constitutional test." An examination of these cards
which are in evidence discloses that virtually all of these 10 persons wrote noth-
ing but their names at the bottom of each of the application and test card forms.
For example, Angeline Jones and Earlie Pansy wrote on their test card, "I can't
answer." Roosevelt Pansy wrote, "No answer." Josephine B. Rodgers wrote,
"I cannot answer these questions." Mary Theresa Taylor wrote, "I .Jon't know."
The others wrote nothing but their names. Thirteen of the Negro applicants
filled out their application cards but made no attempt to answer the constitutional
test.' For example, Carolyn Sapp wrote on her two cards, "Can't answer" and
"I cannot fill this out." Eugene Sapp wrote, "Can't answer." Alvin Jones
said, "I don't know." John Taylor said, "Don't know." Thelma Taylor said,
"I don't know." Vivian Taylor said, "I don't understand it." Of the remaining
8 Negro applicants, 4 failed to fill out their application forms correctly, having
numerous errors and also failed the constitutional test; the other 4 satisfactorily
filled out the application form but failed the constitutional test.

[7] Under the circumstances, all of the 87 Negro citizens who remain unreg-
istered of the 41 sought to be registered by the motion of plaintiff have clearly

I Group v. Flnletter. 108 F. Snpp. 827 (D.C., D.C., 1952) ; Hoffrlta v. United States,
240 F. 2d 109 (C.A. 9., 1956) : Western Air Lines v. light Engineers Internat'l Assn.,
AFL-CIO. 194 F. Pupp. 008 (S.D. Cal., 1961).

3Godfrey Cose, Jr.. Norma Johnson Cosse, Isabel B. Hardy. Vincent Paul Williams.' Andrew Boyd Franklin, Archie George Franklin, Lavinia Franklin, Alfred Griffin, Jr.,
Henry Hughes. Angeline Jones, Richard N. Jones. Barlie Pansy, Roosevelt Pansy, Josephine
B. Rodgers, Margarite Rodgers, Elsie Taylor, Haspel Taylor, Leo Taylor, Mary TheresaTaylor and Victoria Treme.

1Sarah Brown, Lambert A. Duncan. Genella 1 ohnson. Alvin Jones, Gertrude Jones. Care-
n gap. ugene Sapp, _Wilfred A. Smith, Elisabeth Louise Taylor, John Taylor, ThelmaTaylor, Vlvlan Taylor and Yvonne Taylor.
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failed to comply with Louisiana law in connection with their applications and
test cards, and it would therefore be improper and an abuse of our discretion to
order their immediate registration. However, we will order that the Registrar
forthwith provide each of them with another opportunity to register since the
conditions for registration have now changed.

Among other things, plaintiff has requested that the court make a finding
under the provisions of 42 U.S.C.A. § 1971(e) that the alleged deprivation of
voting rights was because of race or color and was or is pursuant to a pattern
or practice of discrimination. It is contended by the plaintiff that white persons
are assisted in the filling out of their application and test forms whereas Negro
citizens ar-e denied assistance. The defendants strenuously deny the allegation
and the evidence is in sharp conflict.

The evidence shows that at least since 1954 the Registrar has had an office
at the parish seat of Plaquemines Parish at Pointe a la Hache in the Courthouse
on the second floor clearly marked as the Registrar of Voters' office. Office
hours are from 9:00 a.m. to 5:00 p.m., Mondays, Tuesdays and Saturdays; appli.
cants are taken into the office one at a time in the order of their arrival. There
is no waiting list. Every applicant is required to complete application and con.
stitutional test card forms. If the applicant passes the examination, he must
sign the poll book and his registration certificate is mailed to him. If an ap-
plicant falls, he is so advised and may apply again on a subsequent day. There
is no coercion against any person because of race, all may apply and all are
treated with courtesy. There is likewise no evidence that Negroes have been dis.
couraged from applying for registration. There is no delay in notifying the
applicant whether or not he passes and there are no separate facilities for per.
sons because of race, all applying to and being given the test in the same room,
though one by one.

During the last seven years, at least since January 18, 1955, as far as we
can determine, there has been a grand total of 64 Negro applications rejected.
Many of these rejected applied more than one time so that the totil number of
Negroes involved constitutes about 51 persons. Of these, 10 are now registered.
Accordingly, there has been only an average of less than 8 Negroes per year
rejected for registration. During this period of time approximately 49 Negroes
have been registered. It is apparent that there has been no strong movement
on the part of the Negro citizenry of the parish to, become registered to vote
since 1955. There remains a net total of 87 of those rejected whom it is sought
to be registered immediately pursuant to the motion for preliminary injunction.
The greatest barrier to their registration and the obstacle which undoubtedly
discouraged many of them was the requirement beginning in December 1954
of the constitutional interpretation test as a condition of registration. Tds
test has now been discarded by the Registrar by her action on September 10,
1962, pursuant to the action of the 1962 Louisiana Legislature and the resolution
of the Louisiana Board of Registration promulgating the new system for appli-
cants throughout the State of Louisiana.6 This action undoubtedly removes
the biggest obstacle which the Negro citizen has faced in his efforts to exercise
his constitutional right as a citizen of the United States to register to vote in
elections held in Plaquemines Parish.

[3] Much greater and more sufficient evidence is necessary, however, in our
opinion to justify a finding of a pattern or practice of discrimination and the
evidence is insufficient here to permit such a holding. Where only 51 Negroes
have been denied registration over a seven-year period by the Registrar and her
predecessor, and but 37 remain of those rejected still seeking immediate regis
tration under orders of this court, it would be an unwise exercise of our authority
to hold that the facts here warrant the sweeping and broad holding sought
here by plaintiff.

[9] Nevertheless, there is sufficient evidence to justify our enjoining defend-
ants by preliminary injunction from discriminating against any citizens of Pla-
quemines Parish by reason of race or color in the administration of the registra-
tion procedures in the Registrar's office. The evidence abundantly shows that
some of the white registrants now on the rolls received help in the filling out
of their application forms and constitutional test cards. It is true that either
the Registrar or her Deputy also helped in' the registration of some of the Negro
applicants, namely, Junius Tate, Reverend Henry Hardy, Norma Cosse, Mary

O See Regiptrar's affidavit to this effect with accompanying exhibits, filed in this court on
Septepbor 20, 1962.
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Alice Harvey and August Tinson, all of whom are now registered to vote. The
similarity of answers on the constitutional test form cards, especially those
shown in the display furnished the court by plaintiff's counsel for the period
October 4-7, 1960, shows conclusively that all of the 55 applicants in the display
were either assisted in taking the test or provided with the written answers
for them to copy. It is equally true that several other white witnesses were
assisted in their registration! Defendant Registrar contradicts this evidence
with white witnesses who testified that they were registered without assistance
by the Registrar or her Deputy. Though the evidence Is in conflict, we have
no doubt that a number of white regist:'ants were aided in completing the
application forms and taking the constitutional test. Under the prior regime
of Giordano, as Registrar, and particularly prior to 1954, the then Registrar
maintained no regular office or hours for registration of applicants. The hand-
writing expert of plaintiff Identified a number of application forms of registrants
filled out during that period which were in the handwriting of one person tndi-
tating that even the application forms in the times eight or more years ago
were In some instances filled out by someone other than the applicant. But
the Giordano excesses have long since ceased to exist and have not existed
under the defendant Registrar, Miss Fox. She has always maintained an office
with regular office hours. With the exception of the irregularities under Deputy
Registrar Hingle who was employed only two months and who undoubtedly
helped to fill out application forms for white registrants, the forms are now
kind have been for many years filled out by the applicants, themselves, both
white and Negro.

The Registrar. Miss Fox, In her written briefs and response to plaintiff's pro-
posed decree, states that the new objective citizenship test which now has sup-
planted the difficult constitutional Interpretation test "will be administered
without discrimination" and that she "will perform the duties imposed upon her
in a conscientious and nondiscriminatory manner." She maintains that her office
procedures have been Improved and states that "changes have been made" and
that "defendants In Instant case have evidenced a willingness and desire to do the
right thing at all times in accordance with Louisiana law"; that "considerable
changes have been made to insure fair treatment of all"; "there has been tre-
mnudous improvement and undoubtedly there will be further Improvement to in-
sure that all are treated equally and fairly. improvements to guarantee that none
can ever complain."

The evidence of the witness Lambert now Indicates that at least since 1961
constitutional test forms were evenly distributed where in the past white ap-
plicants were apparently given the easier forms to answer, particularly Forms 2
and 8. Of course, the constitutional interpretation test In Plaquemines Parish
Is now moot, and future applicants will no longer have to contend with It.

[10] Pending this suit we find it necessary to grant the motion for a pre-
lminary injunction to Insure that defendants will not engage in any act or
practice which Involves or results in distinctions based on race or color in the
registration or voting processes in Plaquemines Parish, Louisiana. However,
we are not justified under the evidence or the law In ordering, as requested by
plaintiff, the registration of all Negro citizens of Plaquemines Parish over the
age of 21 who have the necessary qualifications and none of the disqualifica-
tions for a person to register, without requiring that applicants present them-
selves for consideration and compliance with the applicable Louisiana registration
laws. This means that the application form must me correctly filled out
without assistance. It is not an information form only-it is a literacy test-and
it is simple enough for even the unsophisticated citizen to complete if he can
read and write. Likewise, the citizenship test now required by the new Louisi-
ana statute is a much more reasonable test than the former constitutional'
interpretation test which the Negro citizens failed. The biggest barrier to
successful registration by Negro applicants, the constitutional interpretation
test, has now been removed and under the preliminary injunction which we are
issuing the defendants are enjoined against discrimination because of race or
color In the registration processes In Plaquemines Parish. All of the remaining
37 named Negro citizens heretofore rejected shall be notified by the Registrar
within fifteen days of this decree that they may again present themselves

7 See testimony of Robert Norred. Amanda Mackey, Anthony P. Arnona. Charles Albert
Oleaeler. Herbert J. Crochet, Annie E. Buras, Catherine Ruth Buras, Henry C. Wall, James
Albert Bauman and Lillie Mae Bauman.
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for registration in accordance with this mandate. This is therefore substantial
relief to plaintiff and should be sufficient under the circumstances to guarantee to
all persons in Plaquemines Parish, regardless of race or color, a full opportunity
to register and vote without discrimination. Our action here is carefully de-
signed to, provide to Negro citizens of Plaquemines the greatest protection
and safeguard of their right to register and vote, while maintaining as fay as Is
consistent with the requirements of the Fifteenth and Fourteenth Amendments,
the delicate balance between state and federal relations. Registration is a state
function; it can best be carried out by the proper state official. A decent respect
for the rights of all citizens, white and Negro, is necessary, however. It must
be maintained. Our injunction will Insure it. The Registrar's protestations
that she is now acting in good faith and will continue to do so under the new
registration procedures will be tested. There is a ray of hope that conditions
will Improve. If good faith registration is now provided, the remedy we have
granted can subsequently be removed.

[11] In order to Insure proper compliance with our order the defendants are
directed to file monthly reports with the Clerk of this court rejecting the name,
address and race of each applicant for registration, the disposition of his applica.
tion and, if rejected, the reason therefor.

After a satisfactory trial period, if defendants feel that this requirement is
burdensome and the injunction is then unnecessary, they may make a proper
showing to the court on the hearing of the merits of this suit that the conduct
of their office since the handing down of this injunction has been without dis.
crimination to applicants because of race or color, and the court will then deter.
mine the matter on the basis of the evidence.

[12] 'The State of Louisiana, defendant herein, attacks the constitutionality
of Section 601(b) of the Civil Rights Act of 1960 (now contained In the last
sentence of 42 U.S.C.A. § 1971(c) ) which authorizes suit against the state as a
party defendant If there has been any deprivation of a right or privilege under
this section by any official of a state or subdivision thereof. The United States
Supreme Court In United States v. Raines,, 362 U.S. 17, 80 S.Ct. 519, 4 L.Ed. 2d
524 (1960), held that the Act was not unconstitutional. The Court also said
in said case (p. 25, 80 S.Ct. p. 525), "* * * it Is enough to say that the conduct
charged--discrimination by state officials, vi .thin the course of their official duties,
against tlhe voting rights of United States citizens, on grounds of race or color-
is certainly, as 'state action' and the clearest form of It, subject to the ban of
that Amendment [Fifteenth], and that legislation designed to deal with such
discrimination is 'appropriate legislation' under It. It makes no difference that
the discrimination in question, If state action, is also volative of state law."
The Court fu-.ther said, "We think this Court has already made it clear that
it follows from this that Congress has the power to provide for the correction
of the constitutional violations of every such official without regard to the
presence of other authority In the State that might possibly revise their actions."
On another issue the constitutionality of this section having been assailed by
the State of Louisiana was declared constitutional In United States v. Manning,
W.D. La., 1962, 206 F. Supp. 628. See also State of Alabama v. United States,
supra. The plea of unconstitutionality is therefore rejected.

DECREE

Pursuant to the Findings of Fact and Conclusions of Law contained In the
opinion of the court entered this day.

IT IS THE ORDER, JUDGMENT AND DECREE OF THIS COURT that
the State of Louisiana, Mary Ethel Fox, Registrar of Voter of Plaquemines
Parish, Louisiana, and Louis L. Lassus, Deputy Registrar of Voters, their
deputies, agents, officers, employes, successors, and all persons in active concert
or participation with them, be and each is hereby enjoined by preliminary in-
Junction, from and after this decree, during the pendency of this case, from:

1. Engaging in any act or practice which Involves or results in distinctions
based on race or color In the registration or voting processes in Plaquemines
Parish, Louisiana.

2. Assisting applicants in completing the filling out of their application and/or
test forms without giving the said aid and assistance to Negro/applicants.

3. Grading or rating the application and test cards of Negro applicants"in aiy
way different from that of other applicants who may apply for registration,
having due regard for the requirements of Louisiana constitutional and statu-
tory provisions relating to voters registration.
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4. Failing to apply equal standards to all applicants, including Negro appli-
cants, in processing and judging who has passed or failed to pass the tests lead-
Ing to registration.

5. Administering the qualification tests to Negroes in Plaquemines Parish,
Louisiana, in any way different from the manner in which those tests are admin.
istered to other applicants for registration.

6. Denying to any Negro citizen of Plaquemines Parish, Louisiana, for realms
of race or color, any of his rights under the laws of the State of Louisiana or
the United States pertaining to his right to register to vote in said parish.

7. Falling to accord any Negro citizen of Plaquemines Parish, Louisiana, in
a fair, impartial and nondiscriminatory manner, each and every right such
citizen has or may have under the registration laws of the .3tate of Louisiana
and the lawful resolutions and regulations of the Louisiana Board of Registration.

IT IS FURTHER ORDERED that each of the named Negro citizens in plain-
tiff's motion for preliminary injunction not now registered to vote, be notified by
the Registrar of Voters not later than fifteen days from date of service of this
decree on defendants, that they may present themselves as applicants for regis-
tration for processing and judging of their tests in conformity with this decree.

IT IS FURTHER ORDERED that defendants file monthly reports with the
Clerk of this court reflecting the name, address, and race of each applicant for
registration, the disposition of his application and, if rejected, the reason
therefor.

IT IS THE FURTHER ORDER, JUDGMENT AND DECREE OF THIS
COURT that the defendants shall until further order of this court make the
voter registration books and records of Plaquemines Parish, Louisiana, available
for inspection and copying by the plaintiff at any and all reasonable times at
the office of the Registrar of Voters of Plaquemines Parish.

This court retains Jurisdiction of this cause for the purpose of issuing any
.and all additional orders herein that may, In its judgment, become necessary or
appropriate for the purpose of modifying and/or enforcing this decree.

IT IS ORDERED that the costs incurred In this proceeding be and they are
hereby taxed against the defendants, for which execution may issue.

Mr. PEREz. The case was appealed to the U.S. Fifth Circuit.
The CHAIRMAN. Judge, do you not think that these allegations of

intimidation in the South are largely a myth ?
Mr. PEREz. I said it was nefarious, willful, malicious, lying propa-

ganda. That is what I said and that is a correct label for it.
I remember in that case when the Attorney General filed a brief,

he made several misstatements, false statements of fact, which were
not justified by the evidence in the record. And we employed an
expert,-I believe he was called a demographer-it is the first time I
have ever heard of one. He analyzed the testimony and he labeled
the statement of fact made by the Attorney General in his brief as
being false and dishonest in his attempt to try to show discrimination
against our registrar of voters.

If I may, Mr. Chairman let's go on with an analysis of the bill. I
pointed out first that this bill -is not a bill to carry out the provision
of the 15th amendment, which protects the right of citizens only to
vote under State laws. But this bill in 17 different instances refers
only to persons and would have the effect, if Congress passed this
Thaddeus Stevens bill, of opening the doors to the registration of
noncitizens and all immigrants coming into the country who are not
qualified. I charge that that is one of the hidden purposes of this
bill, along with the immigration bill that is pending; a part of a
conspiracy.

Now, let us see as to the qualification testimony. In section 3, it.
provides that no person shall be denied the right to vote in any Fed-
eral, State, or local election. I am sure you gentlemen realize Con-
gress does not have any authority to prescribe for State or local elec-
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tions. I am sure it is still fresh in our minds that when Congess
wanted to outlaw poll taxes, it took a constitutional amendment and
that constitutional amendment simply outlaws poll taxes in congres-
sional and presidential elections. Now, how can Conress, under the
whiplash assume to legislate voter qualifications in State and local
elections We have ward elections in hundreds of wards in Louisiana
for parish jurors, members of governing bodies. Congress would put
the might of the United States to meddle in our ward elections. I
say it is nothing short of a disgrace. But no person, section 3 pro-
vides, shall be denied the right to vote in any Federal, State or local
election because of his failure to comply with any test or device-any
test or device-as a qualification for voting.

Now, let uc see what that means. Then here is a definition of test
and device. The phrase "test and device" shall mean any requirement
that a person-not a citizen-as a prerequisite for voting or registra-
tion for voting, demonstrate the ability to read, write, interpret or
understand any matter. So any test or device under the State law
is simply wiped out. But under this proposed law, any person would
have-the States, subdivisions of the State would be prohibited from
using any test or device which would require a person to understand
any matter. Congress would impose upon us morons who do not
understand any matter.

But do you know what the hidden purpose back of that provision
is? We have voting machines and under this bill, our voting machine
law would be nullified. And those who are placed on the list, the
morons, would not have to use our voting machines.

Is that a surprise? I will prove it to you by another provision of
this bill. If you look at page 8, on the bottom of page 8(b) :

Whoever, within a year following an election in a political subdivision in
which an examiner has been appointed (1) destroys, defaces, mutilates, or other-
wise alters the marking of a paper ballot cast in such election, or (2) alters any
record of voting in such election made by a voting machine or otherwise, shall
be fined not more than $5,000, or imprisoned not more than five years, or both.

For what? A paper ballot. Now, I can tell you gentlemen of the
committee that we got information out of the post office in New
Orleans before this bipartisan committee was supposed to have
worked on this bill that postmasters would be appointed as Federal
registrars and not only would they register voters, but that the voting
would take place in the post offices. That is where your paper ballots
come in. That is where this provision comes in about prohibiting any
test or device which would require anyone to be able to read or under-
stand anything. This would open the gates to the greatest fraud and
corruption in elections, worse even than during the first Reconstruc-
tion, because this is the beginning of the second reconstruction in the
South.

Just imagine, not even voting machines, gentlemen; no test or device
that would require anyone to understand or interpret any matter.
That is outlawed. We would raise the standard of our Government;
we are going to have universal manhood suffrage. Back to the days
of Thaddeus Stevens and military rule in the South.

Mr. Chairman, if I may suggest an amendment, why, the salaries,
coming out of the same source of information, the salaries to be paid
to these postmasters, several thousand dollars a year-why not save

VOTING RIGHTS
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that money I Why not put soldiers in charge? We have hundreds
of thousands of them. We pay them only $50 a month. Why not put
the coercive power in the Federal Government directly on the necks
of our people, in the first instance instead of later on.

Now, let us look at page 4 of this bill. Part of the mechanics to
carry it out: "The Civil Service Commission shall appoint as many
examiners'--now, the word "examiners," of course, is a misnomer. It
is Federal tegistrars of votei*-"shall appoint as many examiners in
such subdivision"--of the State--"as it may deem apropriate to pre-
p are and maintain lists of rsons eligible * * *. Under this bill, the
lists will be made up of al those, all Ngoes who are ,41 years of age
or more. But I understand his excellency, the President, says it ought
tobe 18.

I will make a comparison with that later on, showing where that
comes from.

I notice, too, that such appointments shall be made without regard
to civil service laws. So our information is correct that postmasters
will be appointed as Federal registrars of voters and the civil service
laws, theHatch Act, will not spply.

Now, then, too, there is a provision here that whenever the Attorney
General certifies that he has received complaints from 20 or more
voters, he may proceed to make determinations that the appointment
of examiners is necessary, then the Civil Service Commission shall
appoint as many examiners in such subdivisions as they may deem
necessary, and a determination or certification by the Attorney Gen-
eral shall be final. There is no recourse from that.

Senator ERvIN. Judge, have you ever seen a more drastic proposal
to vest more arbitrary power in public officials than that one ?

Mr. PzREZ. I said it was worse than the Thaddeus Stevens legisla-
tion during Reconstruction, sir, and it is. It is the most nefarious--
it is inconceivable that Americans would do that to Americans.

Senator ERV. There are alternative provisions for the Attorney
General to go into action. One is that if 20 people sign a complaint.
They do not have to swear to it or prove anything. If 20 people in
a State with 2 or 3 million population sign a paper making an un-
proved charge, and the char, is not required to be proved, then the
Attorney General has the arbitrary and tyrannical power to appoint
these misnamed Federal registrars to take charge of the election in
the affairs of their State?

Mr. Pm=. That is correct, sir, and there is another provision simi-
lar to that, even worse, if possible, that after an election, if one person
complains that somebody attempted to interfere with his right to
vote, or if his vote was not counted, then the Federal attorney can
bring the suit and stop the promulgation of the returns of that elec-
tion.

Senator ERvix. And they can do that even in the case of candidates
who would be elected even if they counted the yotes of every person
who complained as adverse to the winning candidate.

Mr. Pimntz. Why, of course, it can be as false as anything. We
have had experience with that, sir, because when the-I believe it is
called the Civil Rights Commission--came into New Orleans, there
was a Negro who appeared and testified under oath against Plaque-
hIines Parish. The same Negro appeared in this suit. And on cross-
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examination, he admitted that he had testified to a lie before the Civil
Service Commission. We took it up with the Attorney General and
said, "You ought to prosecute this man for having falsely sworn."
You know how much reaction we got from that, do you not ? None.
Now, that is the type of complaint that would be made.

But, sir, if you will let me state to you the reason why that is put in
here,I say it was put in here at the request of the so-called Freedom

ississippi so that after the election of a Congressman in
those Southern States, any, any person could complain that his vote
was not counted in a congressional district. The matter would wind
up in the Federal courts. The certification of the party elected would
be held up until the case is processed through the courts, and the Con-
gressman would not be able to take his seat and would not be able to
be certified as elected. That is the filthy nefarious scheme back of this
provision.

Se.,ator ERvIN. The judge-
Mr. PfR. I challenge anybody to deny after a complete study of

it and real thinking, the motive back of this hill.
Senator ERVIN. will ask you whether this bill would apply to 34

North Carolina counties?
Mr. PuEz. Yes, sir.
Senator ERVIN. And under the language of that section if 10 men

in 1 county claimed they had been wrongfully denied the right to vote,
the court would have to hold up the certification of every candidate
winning in that election, including the Governor of North Carolina,
even though he had the majority without that 10 votes of 170 or
180,000 votes. Is that not true?

Mr. Pmwz. That is correct, sir.
Senator ERVIN. In other words, it would depend upon certifying

the results of an election in any case?
Mr. PkRm. Let me point out another provision of this bill about

the listing-not registration, but simply the listing of adults who
would be given the right to vote, and if they complain that their
right to vote was interfered with or attempted to :be interfered with,
then the election process would be held up until the Federal courts
finally decide upon the matter. This bill purports to give the right
of challenge in section 6:

Any challenge'to a listing on an eligibility list shall be heard and determined
by a hearing officer appointed by and responsible to the Civil Service Com-
mission and under such rules as the CommissiOn shall by regulation prescribe.
Such challenge shall be entertained only if made within 10 days after the chal-
lenged person Is listed * *

Nowv, here is the joker-that is on page 7. You have to read its
context. Refer back to page 5 and here is a provision in the third
sentence of subsection (b) on page 5:

The list shall be available for public inspection and the examiner sWli certify
and transmit such list, ana any supplements as appropriate, at the end of each
month 0 * *.
And still person is -iven the right to challenge if his challenge is
mado within 10 days of the listing, but the listing is not make public
until the end of the month, What kind of proposed legislation is
that ? Is that a mockery and a fraud?
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Here is another provision that would be almost comical if it were
not serious. Section 10 provides for the fait accompli:

Llstin* pfic6dures shall be terminated In any political subdivision of any
State whenever the Attorney General notifies the Civil Service Commissiou (1)
that all persons, listed by the examiner for such sUbdivision have been placed
on the appropriate voting registratin roll- I . ,
and there is no provision that any person shall bep laced on any roll,
but only posted on a list and voting ,in the post offices we are told-
and (2) that there Is no longer reasonable cause to belevo that, persons will be
deprived of or denied the right to vote on account of race or color In such
subdivision... . -

I say that provides for the faith accompli, when the local govern-
ments will be turned over to first-class citizens only under the heel
of the coercive power of the Federal Government and our people held
under the heel of the incompetents who will own the Government-
You know what I mean I

You know, there was another period in our history when a similar
situation developed after the first Reconstruction and that was graphi-
cally portrayed in a book called "Whither Solid South?" by .an
eminent lawyer and historian, Charles Wallace Collins. He recorded
some of the monstrosities that happened during the first Reconstrue-
tion. He said-

The years of Reconstruction, ranging up through 12 years for same States,
was an attempt to destroy white civilization in the South by crude and brutal
method& The former Negro slaves were put Into power over their old masters.
The Negro knew nothing of the affairs Of Government-
if anything, they know nothing these days of the affairs of govern-
ment--
but there were two classes of whites to assist him. The northern predatorm-the
carpetbagger--stalked the stricken South like a Jakal to filch for himself
something from the wreckage. His partner was the renegade and apostate
Southerner--the sealaway-without honor, pride or patriotism, a political bas-
tard, who deserted his own people in their hour of peril to become a scavenger,
hovering like a vulture above the ruins of Negro ride.

That is what this bili holds oat for the South in the second
Reconstruction.

Now, then, where do we find-let's go back further. We are talking
about universal, suffrage, manhood suffrage, again. I' would like th
read to you from "The Government of the United States," a book by
William Bennett Monroe, published in 1946. He said:

It used to be taken'for granted that universal suffrage, If established and main-
tained, would guarantee a democratic system of government. But we have
learned somewhat late in the history of political science that dictatorships are
the ones that have the widest suffrage. The qualifications for voting In Russia
as set forth in the constitution of that country are the most liberal in any country
in the world. All this means Is that true democracy requires something more
than letting everybody vote.,

You kiiow, this' question was debated seriously at the Constitutio l
Convention in 178Y when it was discussed who should vote in con-
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gressional elections. .Some wanted the privilege to be confined to
owners of land, others want it extended to all taxpayers. Hardly
anyone among the framers of the Constitution favored manhood
suffrage, so-called. -Then someone raised the question, "Why not let
each State settle the matter of itself. Let those who are given the right
to vote in each State automatically become voters in congressional elec-
tions." This seemed to be the easiest solution and it was adopted with-
out a dissenting voice. That was the origin of that provision of the
Constitution, article 1, section 2.

Now, let us see what the counterpart of the proposal in this bill
provides. I have here a copy of the Russian Constitution and it pro-
vides, article 1 ,5, that all citizens of the U.S.S.R. who have reached the
age of 18-why not amend this bill and make it 181 We do not need
the constitutional authority, do we? Of course not. After all, if we
have the coercive power, thousands ef Marxists, Secret Service, the
ArmZ, why not? We have the pow3r. Let's make it 18. Let's imi.
tate Russia.

All citizens of the U.S.S.R. who have reached the age of 18, irrespective of race
or nationality, sex, religion, education, domicile, social origin, proper status or
past activities, have the right to vote in the e action of deputies with the exception
of insane persons.

I do not know. I have looked through. this bill. If insane ersons
are excepted in here, I do not know it. I ,have not found it. V know
that it says no person should be put to any test or device that will
show that he understands anything about anything. Russia says an
insane person cannot vote. "And persons who have been convicted
by a court of law whose sentence includes deprivation of electoral
rights." That would be conviction of felony under our law. I do
not know if it is provided for in 1564. If it is, I have overlooked it,
As I see it under this bill, and if I am mistaken, for the record at this
time, I would like to be corrected. For the record, please, if an one
knows of any provision in this bill that would exclude felons Irom
being listed by the Federal examiner, I would like to hear about it.
I have searched all through the bill, worn my eyes out looking for it.
I know that it takes out the moral qualifications. I do not know why
except from what we hear about Washington with all the queers and
everything in Government positions, thousan3 and thousands of then,
surely we would notwant to close the door to them. The perverts, the
umaoral people, the aliens-persons. After all, they are Persons.
And we should be dedicated to upholding the dignity of man. - umanright&

Now I have read to you from the Constitution of Russia and I
would like to file as exhibit 2, Perez, Louisiana, Mr. Chairman, please,
a copy of this Constitution.

The CHAMUIMAN. It will be admitted.
(The document referred to was marked "Perez Louisiana Exhibit

No. 2" and is as follows:)
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CHAPTER 1

The Social Structure
ARTICLE I.-The Union of Soviet Socialist Republics is

'a socialist state of workers and peasants.

ARTICLE L.-The political foundation of the U.S.S.R. is the
Soviets of Working People's Deputies, which grew and became
strong as a result of the overthrow of the power of the landlords
and capitalists, and the conquest of the dictatorship of the
proletariat.

ARTICLE 3.-All power in the U.S.S.R. belongs to the
working people of town and country as represented by the
Soviets of Working People's Deputies.

ARTICLE 4.-The economic foundation of the U.S.S.R. is
the socialist system of economy and the socialist ownership of'
the instruments and means of production, firmly established as
a result of the liquidation of the capitalist system of economy.
the abolition of private ownership of the instruments and means
of production, and the elimination of the exploitation of man
by man.

ARTICLE .- Socialist property in the U.S.S.R. exists either
in the form of state property (belonging to the whole people)
or in the form of co-operative and collective-farm property
(property of collective farms, property ofc0-opzrative societies).

ARTICLE 6.-The land, its mineral wealth, Waters, forests.
mills, factories, mines, rail, water and air transport, back%.,
communications, large state-organised agricultural enterpriscs
(state farms, machine and tractor stations and the like)
as well as municipal enterprises and the bulk of dwelling
houses in the cities and industrial localities, are state property,
that is. belong to the whole people.

ARTICLE 7.--Thc common enterprises of collective farms and
co-operative organizations, with their livestock and implements.
the products of the collective farms and co-operative organisa-
lions. as well as their common buildings, constitute the common.
socialist property of the collective farms and co-operative
organisations.

Every household in a collective farm, in addition to its basic
income from the common collective-farm enterprise, has for its
personal use a small plot of household land and, as its
personal property. a subsidiary hubandry on the plot,
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a dellig hoii%,. lic,,tock, poultr) and minor agricultlalt
implemcn;- in accord:ancc % ith the rules of the :gricultial
artel.

ARTICLE 8.--The land occupied by collective farms is
setcured to 'then for their use free of charge and for an un-
limited timc, that is. in perpettity.

ARTICLE 9.-.Alongside the 'socialist system of economy.
which is the predominant form of economy in the U.S.S.R..
the law permits the small private economy of individual
peasants and handicraftsmen bised on their own labour
and precluding the exploitation of the labLur of others.

ARTICLE I0.-- rhe personal property right of citizens in theit
incomes and savings from work, in their dwelling housts. -And
siub.idiar. home enterprises, in articles of domestic economy
and usce ind articles of personal use and convenience, as well
as the right of citizens to inherit personal property. is protected
by law.

ARTICLE 1.--The economic life of the U.S.S.R. is deter-
mined and directed by the state national-economic plan. %ith
the aim of increasing the public wealth.,,of -,teadil, raising the
material and cultural standard% of the working people. of coii-
.olidating the independence of the U.S.S.R. and strengthening
its defensive capacity.

ARTICLE 12.-Work in the U.S.S.R is a'duty and a matter
of honour for every able-bodied citizen. in accordance %ith the
principle: " He who does not work. neither shall he cat"

The principle applied in the L..S.S.R. is that of sociahi%i:
"Froin each according to his ability, to each according to hu.
work."
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C11I .4'1R II

The State Structure
ARTICLE 13.-The Union of Soviet Socialist Republics is a

federal state, formed on the basis of a voluntar) Union of
equal Soviet Socialist Republics. namely:

The Russian Soviet Feder'ative Socialist Republic.
The Ukrainian Soviet Socialist Republic.-
The B)elorussian Soviet Socialist Republic.
The Uzbek Soviet Socialist Republic.
The Kazakh Soviet Sucialist Republic.
The Georgian So~iet Socialist Republic.
The Azerbaijan Soviet Socialit Republic.
ThW Lithuanian So-iet Socialist Republic
The Moldavian Soviet Socialist Republic.
The Latvian Soviet Sociah-t Republic.
The Kirghi? Soviet Socialist Republic.
The Tajik Sovict Socialit Republic.
The Armenian Soviet Socialist Republic.
The Turkmen Soviet Socialist Republic.
The Estonian Soviet Socialist. Republic.
The Karelo-Finnish Soviet Socialist Republic.

ARTICLE 14..-The jurisdictin of the Union of Soviet
Socialist Republics. as represented by its higher organs ot
state powei and organs of state administration, embraces:

(u) Represcqtation of the U.S.S.R. in. international
relations, conclusion, ratification and denunciation of
treaties of the U.S.S.R. with other states. establishmcnt
of general procedure governing the relations of Union
Republics with foreign states:

(h) Questions of war and pcace:

it I Admission.of new republics into the U.S S.R.;

() Control over the obserlancc of the Constitution of
the U.S.S.R.. and ensuring conformil of the Constitution%
of the Union Repyblics with the Conititution of the
U.S.S.R.:

(r) Confirmation of alterations of boundaries between
Union Republics-

45-755 0-65-pt. 1-22
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W~r Issuing it( all-Union acts of inebty.

ARIT1ILE 15. *ihe -. omereignty of fli Vnion Rcpublic% is
limited on]\ iii the yphvres dceiried in Arivc 14 of the
Com.tituiion1 tit the I S.S It 0)tide thewe spheres each Union
Republic eserciscil ;tatc atithorit\ independently. The U.S.S.R
pru'reot, the sov-rei-ii rights of the Vnion Republies
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ARTICLE 16. -Each Union Republic ha% it, own Constati
tion, which takes account Of the Specific features of thtc
Republic and is drawn up in full conformity with. the Con-
%titution of the U.S.S.R.

ARTICL-E 17. --The right freely to secede from the U.S.S.R.
i% reserved to every Union Republic.

.ARTICLE 18.-The tea ritory, of'a Union Republic ma) not
b:. altered without its consent.

ARTICLE l1a.--Each Union Republic has the right wc
enter into direct relations with foreign states and to conclu'Jc
agreements and exchange diplomatic and consular representatie%
with them.

AR1'ICLiL 1t1). -Ea~ch Union Republic has its oimn
Republican military formations.

ARTICLE 19.--The la%&% of the U.S.S.R. have the same force
within the territory of evei Union Republic

ARTICLE 20.-In the e,-ent of di~ergencv bet%%ecn a law
of a Union Republic anti a law of the Union. the Union law
prev ails

ARTICLE 21.-Uniform Union citizenship is estublishecd for
citizens of the U.S.S.R.

E%.-ry citizen of a Union Republic is a citizen of the U.S.S.R.

ARTICLE 22. -The Russian So~iet F~ederativ.e Socialist
Republic consists of the Altai, Krasnodar,. Krasnoyarsk,
Priraorye, Stavropol and Kha ba rovsk Territories; the Archangel,
Astrakhan, Bryansk, Velikive-L uki, Vladimir, Vologda,
Voronezh, Giorky. Grozny, ivanovo, Irkutsk, Kaliningrad.
Kalinin, Kaluga. Kemerovo. Kirov. Kostrorna. Crimeac.
K uibyshcv. K urgan, K ursk, Leningrad, MIolotov, Moscow.
NIurmnansk. NcvgoroJ, Nov osi birsk, Omsk, Orel. Penza, Pskqv.
Rostov, Ryazan, Saratov. Sakhalina, Sverdlovsk. Smolensk.
.Stalingrad, Tambov-, Tomsk. Tula, Tyumen. L'ly:ano~sk. Chelya-
binsk, Chita, Chkalov and Yaroslavl Repioins: the Tatar.
Bashkir, Dughestacn. Buryat-Mongolian. Kabardinikan, Komi.
Mari, Mordoviatn. North Ossetian. Udmurt, Chuv'ash and Yakut
Autonomous Soviet !socialist Republics: and the Adygei, Jewish.
Oirot, Tuva, Khakass and ( herkess Autonomous Regions.

ARTICLE 23.- The Ukrainian Soviet Socialist Republic con-
%ists of the Vinnitsa, N'olhynia, V'oroshilovgrad. Dniepropetrovsk.
Drohobych, Zhitomir, Transcarpathian, Zaporozhye, lzmail.
Kamencts-Podolsk, Kiev. Kirovograd, Lvov, Nikolayev, Vdes%a.
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I'ulw~tat kmio, Stadino. Stanislav. Stirn. Tarnopol, Khiarkov.
kherson. Chcrrnigov and ( hvrnovitsi Regimns.

ARTICLE 24.--*The Azerbatijan Soviet Socialist Republic
includes the Nakhichevun Autonomous Soviet Socialist Republic
and the Nagorno-Karabukh Autonomous Region.

ARTICLE 25.--The Georgian Soviet Socialist Republic in-
cludes the Abkhazian Autonomous Soviet Socialist Republic, the
Adjar Autonomous Soviet Socialist Republic and, the South
Ossetian Autonomous Region.

ARTICLE 26.-The Uzbek Soviet Socialist Republic consists
of the Andizhan. Bukhara, Kashka.Darya, Namiangan. Samar-
kand. Surkhan-Darya. Tashkent, Fcrghana and Khortzm
Regions and the Kara-Kalpak Autonomous Soviet Socialipst
Republic.

ARTICLE 27.-The Tajik Soviet Socialist Republic consists
ot the Garni, Kulyab, Leninabad and Stalinabad Regions and
the Gorno-Badaklhztn Autonomous Region.

ARTICLE 2&--Thc Kazakh Soviet Socialist Republic con-
%ists of the Akmolinsk. Aktyubinsk, Alma-Ata, East Kazakhstan,
Guryev. Jambul, WVest Kazakhstan. Karaganda. Kzyl-Orda,
I'okchetav, Kustanai, Pavlodar, North Kazakhstan, Semi-
palutinsk, Taldy-Kurgan and South Kazakhstatn Regions.

ARTICLE 29.--Thc Byeloru'sian Soviet Socialist lRcpubfic
consists of the Baranovichi, Bobruisk, Birest, Vitebsk, Gomel.
Crodno, Minsk. Moghilev, Mlolodccthno. Pin'sk. Polessye and
Polotsk Regions.

ARTICLE. 29a.-The Turkmnen Soviet Socialist Republic
consists of the Ashkhabad. Mary, Tashatz and C'hardzhott
Regions.

ARTICLE 29b.--The Kirghiz Soviet Socialist R~epublic con-sists of the Dzhalztl-Abad. Issyk-Kul, Osh, Talus. Tien-Shan and
Frjinze Regions.
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CHAPTERR I//

The Higher Organs of State Power
in the Union, of Soviet Socialist

Republics
ARTICLE 30. -The highest organ of st.te power in the

U.S.S.R. is the Supreme Soviet of the U.S.S.R.
ARTICLE 31. -The Supreme Soviet of the U.S.S.R. e xccisc%

all rights %ested in the Union of Soviet Socialist Republics in
accordance with Article 14 of the Constittion, in so far a% they
do not, by virtue of the Constitution, comre within the jurisdic-
tion of organs of the U.S.S.R. that are accountable to the
Supreme Soviet of the U.S.S.R., that is. the Presidium of the
Supreme Soviet of the U.S.S.R., the Council of Ministers of
the U.S.S.R., and the Ministries of the U.S.S.R.

ARTICLE 32.--Fhc legislative power of the U.S.S.R. is
exercised exclutively by the Supreme Soviet of the U.S.S.R.

ARTICLE 33.---The Supreme Soviet of the U.S.S.R. consists
of two Chambers. the Soviet of the Union and the Soviet of
Nationalitiv,.

ARTICLE 34.- -The Sov~e: of the Union is elected by the
citizens of the U.S.S.R. voting by election districts on the base.
of one deputy) fo- cv'r% 3X).(000 n1 the population

ARTICiL.E 35.--The Soviet of Nationalitics is elected by the
citizens of the 1' S.S.R. voting by Union Republics. Autonomous
Rcptiblics. Atilonomotis Regions and National Areas on the
hasis of tsmenly-tive deputies from each Union Rcpublic, eleven
deputies from each Autonomous Republic. five deputies from
each Autonomous Region and one deputy from each National
Area.

ARTICLE 36.-The Vupieme Soviet of ;he U.S.S.R. is
elected for a termn of fou! years.

ARTICLE 37.--l'be two Chambers of the Supreme Soviet of
the U.S.S.R., the Soviet of the Union and the Soviet of
Nationalities, have equal tights.

ARTICLE ..- The Soviet of the Union and the Soviet
of Nationalities have equal powers to initiate legislation.

ARTICLE 39. - A INA is considered adopted if passed by
both Chambers of the Supreme Soviet ol the L' S.S.R. by a
simple majority vote in each.
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AR1l 1C.LE .1). -l.mw, passed by tie Supreme Soviet of lhe,
I V.S.S.R. are published in the htiigiua-sc of the Union Repuiblics
oer the signatures of the Prcudent and Secretary of the
Presidium of the Supreme Soviet of the U.S.S.R.

ARTICLE 41.-Sessions of the Soviet of the Union and of the
Soviet of Nationalities begin and terminate simultaneously.

ARIICLE 42. -The Soviet of the Union elects a Chairman
of the Soviet of the Union and Iwo Vice-Chairmen.

ARTICLE 43. The Soviet of Nationalities elects a Chair-
in;:n of the Soviet of Nationalities and two Vice-Chairmen.

ARTICLE 44.- -the Chairmen of the Soviet -of the Union
and the Soviet of Nationalities preside at the sittings of the
respective Chamber% and have charge of the conduct of their
business and proceedings.

ARTICLE 45. -Joint sittings of the two Chambers of the
Supreme Soviet of the U.S.S.R. are presided over alternately
bh the Chairman of the Soviet of the Union and the Chairman
of the Soviet of Nationalities.

ARTICLE 46.--Sessions of the Supreme Soviet of the
U.S.S.R. are convened by the Presidium of the Supreme Soviet
of the U.S.S R. twice a year.

Ftraordinary sessions arc convened by the Presidium of the
Supreme Soviet of the U.S.S.R. at its discretion or on the
demand of one of the Union Republics.

ARTIL(.EI 47. -In the event of dis'tgreemiient between the
Sos ict of the Union and the Soviet of Nationalities. the question
is referred for settlement to a conciliation conmki.sion formed on
a paril., basis. If the conili fioa coinmission fails to arrivc
at an agreement, or if its decision fails to satisfy one of the
Chambers. the' question is coiidered for a second tim6' bN
the'C.hambets. Failing na.reement hctcen the two Chambers.
the Piesidium of the Supieme Sos et of the U.S.S.R. dissolve,
the Supreme Sovict of the U.S.S.R. and orders new elections.

ARTICLE 48..-The Supreme Soviet of the U.S.S.R. at a
joint sitting of the two Chambers elcct the Presidium of the
Supreme Soviet of th-9 U.S.S.R. consisting of a President of
the Presidium of the Suprcrme Soviet of Ijie U.S.S.R.. sixteen
Vice-Presidents. a Secretary of the .Presidium and fifteen
members of the Presidimn oi.the Supreme Soviet of the U.S.S.R.

the Prcsidium o! the Supreme Sosict of the U.S.S.R. is
accountable to the Supreme Soviet of the U...S.R. for ali its
aisli it ies.
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ARTICLE 49. The Piesidium of the Supreme Souict i
the U.S.S.R.:

tfa Convenies the sessions. of the Supjemc Soviet of the
U.S.S.R..

(h) issues decrees:
(c) Gave% interpretations of the l,',i of thc U.S.S.R. in

operation;

(d) Dissol'es the Supreme Soviet of the U.S.S.R. in
conformity) with Article 47 of the Constitution of the
U.S.S.R. and orders new electionN;

fe) Conduct%, nation-wide polls (referendums) on its oskn
initiative or on the demand of one of the Union Republics:

f) Annuls decisions and ordc:s of the Council o;
Ministers of the U.S.S.R. and of the Councils of Ministers
of the Union Republics if they do not conform to law;

(g) In the intervals between sessions of the Supreime
Soviet of the U.S.S.R. releases and appoints Ministers Mn
the U.S.S.R. on the recommendation of the chairmann
of the Council of Ministes of the U.S.S.R.. subject
to subsequent confirmation by the Supreme Soviet of
the U.S.S.R.;
(h) Institutes decurations (orders and medals) and titles

of honour of the U.S.S.R.;
(i) Awards orders and medals and confers title% of honour

.of the U.S.S.R.;
fji Exercise% the right of pardon;
44) institutes military, titles, diplomatic ranks and other

special titles;
(1) Appoints and rcmoves the high command of the

Armed Forces of the U.S.S.R.;
Oin) In the intervals between sessions of the Supreme

Soviet of the U.S.S.R., proclaims a state of war in the event
of military attack on the U.S.S.R., or when necessary to
fulfil international treaty obligations concerning mutual
defence against aggression;

(it) Orders general or partial mobilisation;
o) Ratifies and denounces international treaties of the

U.S.S.R.:
(p) Appoints and rc.'.ls plenipotcntiar.t -Cprc.Vt11ai%'C,

of the U.S.S.R. to foreign states:
(q) Receive% the letter, of credence and recall of diplo-

matic representatives accredited to it by foreign slates:
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1t0 Prclatiii. 11artita I,tl lit ep.a.mc iuvalitiec, or throuzh-
out the U.S.S.R. in the interests ot the detenee of the
U.S.S.R., or of the maintenance of public order and the
security of the slate.

ARTICLE 0. -- [he Soj.iet of the Union and the Soviet of
%,tionahitaes elect Credentials Committecs to verify the
credentials of the members of the respective Chambers.

On the report of the Credentials Committees, the Chambers
decide whether to recognise the credentials of deputies, or to
annul their election

ARTICLE 51. .. 'lhe Suprcme Soviet of the U.S.S.R. when
it deems necessar., appoints commissions of investigation and
audit on any matter.

It is the duty of all institutions and officials to compl%
with the demands of such commissions and to submit to them
all necessary materials and documents.

ARTICLE 52.-A member of the Supreme Soviet of the
U.S.S.R. may not be prosecuted or arrested without the consent
of the Supreme Soviet of the U.S.S.R.. or. when the Supreme
Soviet of the U.S.S.R. is not in session, without the consent of
the Presidium of the Supreme Soviet of the U.S.S.R.

ARTICILE 53.-On the expiration of the term of olice of
the Supreme Soviet of the U.S.S.R.. or on its dissOlution
prior to the expiration of its term of office. the Presidium of the
Supreme Soviet of the U.S.S.R. retains its powers until the
newly-elected Supreme Soviet of the U.S.S.R. shall have formed
a new Piesidium of the Supreme Soviet of the U.S.S.R.

ARTICLE 54. -On the expiration of the term of police of the
Suprerume Soviet of the U.S.S R.. or in the event of its dis-
,,lution prior to the. expiration of its term of office. the
Presidium of the Supreme Soviet of the U.S.S.R. orders new
elections to be held within a period not exceeditig two months
from the date of expiration of the, term of olice or dissolution
of the St'preme Soviet of the U.S.S.R.

ARTICLE 5.--'hc. newly-electcd Supreme Soviet of the
U.S.S.R. is convened by the. outgoing Prcsidinm of the Supreme
Soviet of the U.S.S.R. not later than thrke months after the
elections.

ARTICLE 56.-The Supreme Sos ict of the U:S.S.R., at a
joint sitting of the two Chambers, appoints the Governmcnt of
the U.S.S.R., namely, the Council of Ministers of the U.S.S.R.
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(*11APT"'R It'

The Higher Organs of State Power
in the Union Republics

ARTICLE 57.-The highest organ of state power in 61
Union Republic is the Supreme Soviet of the.Union Republic.

ARTICLE 58.-The Supreme Soviet of a Union Republic
is elected by the citizens of the Republic for a term of four
years.

The basis of representation is established by the Constitution
of the Union Republic.

ARTICLE 59.-The Supreme Soviet of a Union Republic
is the sole legislative organ of the Republic.

ARTICLE 60.-Thc Supreme Soviet of a Union Republic:
(a) Adopts the Constitution of the Republic and amends

it in ctonformity with Article 16 of the Constitution of the
U.S.S.R.;

(b Confirms the Constitutions of the Autonomous
Republics forming part of it and. defines the boundaries
of their territories;

(c) Approves the nationAl-economic plan and the budget
of the Republic:

(d) Exercises the right of amnesty and pardon of citizens
sentenced by the judicial organs of the Union Republic:
Ie) Decides questions of representation of the Union

Republic in its international relations:
(f) Determines the manner of organising the Republic's

military formations.

ARTICLE 61.--The Supreme Soviet of a Union Republic
elects the Prtsidium of the Supreme Soviet of the Union
Republic. consisting of a P, csident of the Presidium of the
Supreme Soviet of the Union Republic. Vice-Presidents, a

*Secretary of the Presidium and members of the Presidium of
the Supreme Soviet of the Union Republic.

The powers of the Presidium of the Supreme Soviet of a
Union Republic are defined by the Constitution of the Unio,!
Republic.

ARTICLE 62.-The Supreme Soviet of a Union Republic
elects a Chairman and Vice-Chairmen to conduct its sittings.

ARTICLE 63.-The Supreme Soviet of a -Union Republic
appoints the Government of the Union Republic, namely. the
Council of Ministers of the Union Republic.

13
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€II'AIrIR V

The Organs of State
Administration of the Union of

Soviet Socialist Republics
ARTICLE 64.-The highest executive and administrative

organ of the state power of the Union of Sovict Socialist
Republics is the Council of Ministers of the U.S.S.R.

ARTICLE 65.--The Council of Ministers of the U.S.S.R.
is responsible and accountable to the Supreme Soviet of the
U.S.S.R., or, in the intervals between sessions of the Supreme
Soviet, to the Presidium of the Supreme Soviet of the U, S.S.R.

ARTICLE 66.-The Council of Miniters of the U.S.S.R
issues decisions and orders on the basis and in pursuance of ti
laws in operation, and verifies their execution.

ARTICLE 67.-Decisions and orders of the Council of
Ministers of the U.S.S.R. are binding throughou, the tcrritr%
of the U.S.S.R.

ARTICLE 68.-The Council of Ministers of the U.S.S.R.:
(a) Co-ordinates and directs the work of the all-Lnion

and Union-Republican Ministries of the 'U.S.S.R. and of
other institutions under its jurisdiction;

(b) Adopts measures to carry out the national-ecosiomie
plan and the state budget, and to strengthen the credit and
monetary system:

(c) Adopts measures for the maintenance of public order.
for th& protection of the interests of the state, and for the
safeguarding of the rights of citizens;

(d) Exercises general guidance in the sphere of relations.with foreign states;

(e) Fixes the annual contingent of titizcns to-be called
up for military service and directs tJe general or.n.'tin
of the Armed Forces of the country;

(f) Sets up, whenever necessary, special Committees and
Central Administrations under the Council of Ministers of
the U.S.S.R. for economic and culturl 3lfairs and defence.

ARTICLE 69.--The Council of Ministers of the U.S.S.R.
has the right, in respect of those branches of administration and
economy which come within the jurisdiction of the U.S.S.R., to
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spendd decisions and orders of the Councils of Ministers of
the Union Republics and to annul orders and instructions of
Ministers of the U.S.S.R.

4RTICLE 70.--The Council of Ministers of the U.S.S.R.
is appointed by the Supreme Soviet of the U.S.S.R. and con-
sists of:

The Chairman of the Council of Ministers of the U.S.S.R..
The Vice-Chairmen of the Council of Ministers of the

U.S.S.R.;

ihe Chairman of the State Planning Commission of the
U.S.S.R.;

The Ministers of the U.S.S.R.;

The Chairman of the Arts Committee.

ARTICLE 71.-The Government of the U.S.S.R. or a
Minister of the U.S.S.R. to whom a question of a member of
the Supreme Soviet of the U.S.S.R. is addressed, must give a
verbal or written reply in the respective Cbamber within a
period not exceeding three days.

ARTICLE 72.-The Ministers of the U.S.S.R. direct the
branches of state administration which come within the juris-
diction of the U.S.S.R.

ARTICLE 73.-The Ministers of the U.S.S.R., within the limits
of the jurisdiction of their respective Ministries. issue orders
and instructions on. the basis and in pursuance of the laws in
operation, and also of decisions anO orders of the Council of
Ministers of the U.S.S.R., and verify their execution.

ARTICLE 74.--The Ministries of the U.S.S.R. are. either
all-Union or Union-Republican Ministries.

ARTICLE 7.-Each all-Union Ministry directs the branch of
state administration entrusted to it throughout the territory of
the U.S.S.R. either directly or through bodies aptoini.d by it.

ARTICLE 76.-The Union-Republican Ministries, as a rule,
direct the branches of state administration entrusted to them
through corresponding Ministries of the Union Republics.
they administer directly only a definite and limited number
of enterprises according to a list confirmed. by the Presidium
of the Suprcme Soviet of the U.S.S.R.
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ARTICIE 77.-Thc following Mlinistries arc all-Uintt,,

Aircraft Industry.
Automobile Industiy.
Foreign Trade.
Munitions.
Geological Survey.
Agricultural Stocks.
Material Reserves.
Machine and Instrument-Making Indust y.
Medical Supplies Industry.
Merchant Marine.
Oil Industry of the Eastern Areas.
Oil Industry of the %xuthern and Wctern Aie:,.
Food Reserves.
Communications Equipment Industry.
Railways.
Rubber Industry.
Inland Water Transport.
Communications.
Agricultural Machinery Industry.
Machine-Tool Industry.
Building and Road Building Machinery Industry.
Construction of Army and Navy Works.
Construction of Heavy Industry Works.
(onstruction of Fuel Industry Works.
Shipbuilding.
Transport Machinery Industry.
Labour Reserves.

:Heavy Machine-Building Industry.
Coat'lndustry of the Eastern Area%.
Coal Industry of the Western Area ,
Chemical Industr).
•Non-Ferrous Metals Industr. ,
-.Pulp and Paper Industry.
•Iron and Steel Industry.
"Electrical Industry.
Power Stations
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ARTICLE 78.--:l'hc following Ministiies are Union-
.Republican Ministric :

Urocery Supplics Industry.
Internal Affairs.
Aimed Forces.
Higher Education.
State Control.
State Security.
Public Health.
Foreign Affairs.
Cinematography.
Light Industry.
Timber Industry.
Meat and Dairy Industry.
Food Industry
Building Materials Industry.
Fish Industry of the Eastern Areas.
Fish Industry of the Western Areas
Agriculture.

State Farms.
Textile Industry.
Trade.
Iinance
JustiV.
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C1l APTER Vi

The Organs of State
Administration of the Union

Republics
ARTICLE 79.--The highest executive and administrative

organ of the state power of a Union Republic is the Council
of Ministers of the Union Republic.

ARTICLE 80.-The Council of Ministers of a Union Repub.
li is responsible and accountable to the Supreme Soviet
of the Union Republic, or, in the intervals between session%
.of the Supreme Soviet of the Union Republic, to the Presidium
of the Supreme Soviet of the Union Republic.

ARTICLE 81.-The Council of Ministers of a Union
Republic isstv s decisions and orders on the basis and in pursu.
once of the laws in operation of the U.S.S.R. and of the Union
Republic, and of the decisions and orders of the Council o
Ministers of the U.S.S.R., and verifies their execution

ARTICLE 82.-The Council of Ministers of a Union
Republic has the right to suspend decisions and orders of the
Councils of Ministers of its Autonomous Republics, and to
annul decisions and orders of the Executive Committees of the
Soviets of Working People's Deputies of its Territories, Regions
and Autonomous Regions.

ARTICLE 83.-The Council of Ministers of a Unioi
Republic is appointed by the Supreme Soviet of the Union
Republic and consists of:

The Chairman of the t9uncil of Ministers of the Union
Republic;

The Vice-Chairmen of the Council of Ministers;
The Chairman of the State Planning Commission;

The Ministers;

The Chief of the DFpartment of Arts;
The Chairman of the Committee for Cultural and

Educational Institutions.

ARTICLE 84.-the Ministers of a Union Republic direct
the branches of state, administration which come within the
jurisdiction of the Union Republic.
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ARTICLE 85. -The Ministers of a Union Republic, within
the limits of the jurisdiction of their respective Ministries,
issue orders "-ad instructions on the basis and in pursu-
-once of the laws of. the U.S.S.R. and of the Union Republic,
ot the decisions and orders of the Council of Ministers of
the U.S.S.R. and the Council of Ministers of the Union Repub-
lic. and of the orders and instructions of the Union-Republican
Ministries of the U.S.S.R.

ARTICLE 86.-The Ministries of a Union Republic are
either Union-Republican or Republican Ministries.

ARTICIE 87.-Each Union-Republican Ministry directs the
branch of state administration entrusted to it, and is
subordinate both to the Council of Ministers of the Union
Republic and to the corresponding Union-Republican Ministry
of the U.S.S.R.

ARTICLE 88.--Each Republican Ministry directs the
branch of state administration entrusted to it. and is
directly subordinate to the Council of Ministers of the Union
Republic.
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CHAPTER Vii

The Higher Organs 4of Statq
Power in the Autonomous Soviet

'Socialist Republics
ARTICLE 89.-The highest organ of state power in an

Autonomous Soviet Socialist Republic is the Supreme Soviet
of the Autonomous Republic.

ARTICLE 90.-The Supreme Soviet of an Autonomous
Republic is elected by the citizens of the Republic for a term
of four years on a basis of representation established by
the Constitution of the Autonomous Republic.

ARTICLE 91.-The Supreme Soviet of an Attonomou.,
Republic is the sole legislative organ of the Autonomo,%
Republic.

ARTICLE 92.-Each, Autonomous Republic has its own
Constitution. which takes account of the specific features of
the Autonomous Republic and is drawn up in full conformity
with the Constitution of the Union Repuiblic.

ARTICLE 93.-The Supreme Soviet of an Autornomtou
Republic elects the Presidium of the Supreme So~ict of the
Autonomous Republic and appoints the C(uncil of Ministe:,
of the Autonomous Republic, in accordance with ih,
Constitution.

VOTING RIGHTS
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* (11,4I'1 ['R VIII

The Local Organs of State Power
ARTICI.E 94.-The organs of state power in territories.

legions. autonomous, region%. areas, districts, cities and rural
localities tstanitsa%. villages. hamlets. kishlaks. auls) are the
Soviets of Working People's Deputies.

ARTICLE 95.-The Soviets of Working People's Deputies
of territories, regions, autonomous regions. areas, districts, cities
and rural localities (stanitsas, villages, hamlets, kishlaks, auls)
.,re elected by the working people of the respective territories.
regions, autonomous regions. areas, districts, cities or rural
localities for a term of two years.

ARTICLE 96.--The basis of representation for Soviets of
Working People's Deputies is determined b the Constitutions of
the Union Republics.

ARTICLE 97.-The Soviets of Working People'% Deputies
direct the work of the organs of administration subordinate
to them, ensure the maintenance of public order, the observ-
ance of the laws and the protection of the rights of citizens.
direct local economic :ind cultural affairs and draw up the local
budgets.

ARI'II.E' 98. -The Sovict, of Working People's Deputies
adopt decisions and issue orders within the limits of the power,;
vested in them by the laws of the U.S.S.R. and of the Union
Republic.

ARTICLE 99.-The executive and administrative organ of
the Soviet of Working People's Deputiel of a territur%. region.
atutonoinos region, area. district, city or rural locality is the
Executive Committee elected by it. consisting of a Chairman.
Vice-Chairmen. a Secretary and members.

ARTICLE 100-The executive and administrative organ of
the Soviet of Working Peoplc's Deputies in a small locality, in
accordance with the Constitution of the Union Republic, is;
the Chairman, the Vice-Chairman and the Secretary elected
by it. 4

ARTICLE 101.-The executive organs of the Soviets of
Working People's Deputies are directly 'accountable both to
the Soviets of Working People's Deputies %hich elected them
and to the executive organ of the superior Soviet of Working
People's Deputies.

21/
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, CItAPTER IX

The Courts ,!nd the Procurator's
Office

ARTICLE 102.--In the U.S.S.R. justice i, administeicd b)
the Supreme Court of the U.S.S.R.. the Suprcmc Couts of
the Union Republics, the Courts of the *rcritories. Region.
Autonomous Republics, Autonomous Regions and Areas, the
Special Courts of the U.S.S.R. established by decision of the
Supreme Soviet of the U.S.S.R., and the People's Courts.

ARTICLE 103.-In all courts cases are tried with the
participation of people's assessors, except in casc special
provided for by law.

ARTICLE 104.-The Suprcme Court of the U.S.S.R. is the
highest judicial organ. The Surreme Court of the U.S.S.R
is charged with the supervision of the judicial activities of
all the judicial organs of the US.S.R. and of the Union
Republics.

ARTICLE JOS.--The Supreme Court of the U.S.S.R. and
the Special Court, of the U.S.S.R. are elected by the Supreme
Soviet of the U.S.S.R. for a term of five year,.

ARTICLE 106.-he Supreme Courts of the Unioa
Republics are elected by the Supreme Soviets of the Union
Republics for a term of five years.

ARTICLE 107.--The Supreme Courts of the Autonomous
Republics ae elected by the Supreme Soviets of the
Autonomous Republics for a term of five )ears.

ARTICLE 103. - The courts of Territories, Regions.
Autonomous Regions and Areas are r!ectcd by the Soviets of
Working People's Deputies of the respective Territories, Regions.
Autonomous Reions or Areas for a term of five years.

AITICLE 109---People's 1Courts are elected by the citizens
of the district on the basis of universal, direct and ecliaal
suffiage by secret ballot for a term of three yeais.

AITiCLE 1 I0.-Judicial proceedings arc conducted in the
language of the Union Republic, Autonomous Republic or
Autonomous Region, persons not kriowing this language being
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guaranteed the oplp)rtunity of fully acquainting themselves
with the material of the case through an interprctcr .nd like-
wis the right to use their own language in court.

ARTICLE 1l.--In all courts of the U.S.S.R. cases are
heard in public, unless otherwise provided for by law, and the
accused is guaranteed the right to defence.

ARTICLE 112.-Judges are independent and subject only
to the law.

ARTICLE 113.-Supreme supervisory power to ensure the
strict observance of the law by all Ministries and institutions
%ubordinated to them, as well as by officials and citizens of the
U.S.S.R. generally, is vested in the Procurator-General of the
t'.S.S R.

ARTICLE 114.-The Procurator-General of the US.S.R. is
appointed by the Supreme Soviet of the U.S.S.R. for a term
of seven years.

ARTICLE 115. - Procurators of Republics, Territories,
Regions, Autonomous Republics and Autonomous Regions are
appointed by the Procurator-General of the U.S.S.R. for a term
of five years.

ARTICLE 116.-Area, district and city procurators are
appointed , 'o% the Procurators of the Union Republics, subject
to the approval of the Procurator-General of the U.S.S.R., for
a term of five years.

ARTICLE 117. -The orgari of the Procurator's Office
perform their functions independently of any local organs what-
soever. being subardinate solely to the Procurator-General of
the U.S.S.R.
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CHAPTER X

Fundamental Rights and Duties of
A L Citizens

ARTICLE 118.--Citizens of the U.S.S.R. have the right to
work, that is. the right to guaranteed employment and
payment for their work in accordance with its quantity and
quality.
The right to work is ensured by the socialist organisation

of the national economy, the steady growth of the productive
forces of Soviet society, the elimination of the possibility of
economic crises. and the abolition of unemployment.

ARTICLE 119.--Citizens of the U.S.S.R. have the right to
rest and leisure.

The right to rest and leisure is ensured by the establishment
ol an eight-hour day for factory and office workers. the
reduction of the working day to seven or six hours for arduous
trades and to four hours in shops where conditions of work Nre
particularly arduous, by the institution of annual vacations wiklh
full pay for factory and office workers, and by the provision of a
wide network of sanatoria, rest-homes and clubs for the
accommodation of the working people.

ARTICLE 120.--Citizens of the U.S.S.R. have the right t,
maintenance in old age and also in case of sickness of
disability.

This right is ensured by the extensive development of ,,'ual
insurance of factory And office workers at state expense, fiec
medical service for the working people, and the provision of a
wide network of health resorts for the ise of the workng
people.

ARTICXE 121.--kitizens of the U.S.S R. have the right to
education.

This right is ensured by universal and compulsory elementary
education; by free education up t. and including the seventh
grade. by a system of state stipends for students of higher
educational establishments who excel-in their ,tudies: by instruc-
tion in schools being conducted in the native language, and by
the organisation in the factories, state farms, machine and
tractor stations, and collective farms of free vocational, technical
and agronomic training for the %orking people.

ARTICLE 122.-Women in the U.S.S.R. are accorded equal
rights with men in all spheres of economic, government, cultural,
political and other public activity.
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The possibility of exercising these rights is ensured by
women being accorded ;in equal right with men go work.
payment for work, rest and leisure, social insurance and
education, ;'nd by state protection of the interests of mother
and child, state aid to mothers of large families and unmarried
mothers, maternity leave with full pay. and the provision of a
wide network of maternity homes, nurseries and kindergartens.

ARTICLE 123.-Equality of rights of citizens of the r-
U.S.S.R., irrespective of their nationality or race, in all spheres
of economic, government, cultural, poliical and other public
activity, is an indefeasible law. - #

Any direct or indirect restriction of the rights of, or, con-
versely, the establishment of any direct or indirect privileges for.
citizens on account of their race or nationality, as well as any
advocacy of racial or natioutal exclusiveness or "hatred and
contempt, is punishable by law.

ARTICLE 124.--In murder to ensure to citizens freedom of
conscience, the church in the U.S.S.R. is separated from the
state, and the school from the church. Freedom of religious
worship and freedom of anti-religious propaganda is recognised
for all citizens.

ARTICLE 12.-In conformity with the interests .of the
working people, and in order to strengthen the socialist system,
the citizens of the U.S.S.R. are guaranteed by law:

(a) freedom of speech:
(b) freedom of the press:
(c) freedom of assembly. including the holding of mass

meetings;
(d) freedom of street processions and demonstrations.

These civil rights are ensured by placing at thr, disposal of
the working people and their organizations printing u.resses.,
stocks of paper, public buildings, the streets, communications
facilities and other material requisites for the exercise of these
rights.

ARTICLE 126.-In conformity with the interests of the
working people, and in order to develop the organisational
initiative and political activity of the masses of the people.
citizens of the U.S.S.R. arc guaranteed the right to unite in public
organisations: trade unions, co-operative societies, youth
organizations, sport and defence organi-aions, cultural, technical
and scientific societies; and the most active and politic'ally-
conscious citizens in the ranks of the working class and other
nections of the working people unite in the Communist Party
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of the Soviet Union tHolsheviks), which is the vanguard of the
working people in their struggle to strengthca and develop the
so'ialist system apd is the leading core of all organisations (1
the working people. both public and state.

ARTICLE 127.-Citizen4 of the U.S.S.R. are guaranteed
inviolability of the person. No person may be placed undei
arrest except by decision of a court or with the ,anoion of :i
procurator.

AR1ICLE 128.--The inviolability of the' homes of citizen.,
and privacy of corre.-pbndnce are protected by law.

ARTICLE 129.-The U.S.S.R. affords the right of a,%itun to
foreign citizens persecuted for defending the interest of the
working people, or for scientific activities, or. for struggling I'r
national liberation.

ARTICLE 130. --it is the duty of every citizen of tht -.
U.S.S.R. to abide by the Constituition of the Union of Sovic:
Socialist Republics, to observe the laws. to maintain labour
discipline, honestly to perform public duties. and to respect -t
the rules of socialist intercourse.

ARTICLE 131.-It is the duty of every citizen of the
U.S.S.R. to safeguard and fortify public, socialist property.
as the sacred and inmiolable foundation of the Soviet system.
as the source of the wealth and might of the country. as the
source of the prosperity and culture of all the working people

Persons committing offences against public. stoialist propcil.
are enemies of the people.

ARTICLE 132.--Universal military service is law.
Military service in the Armed Force . of the U.S.S.R. is a:i

honourable doty of the citizens of the U.S.S:R.

ARTICLE 133.--To defend the country is the sacred duty
of e very citizen of the U.S.S.R. Treason to the motherl.-nd
violation of the oath of allegiance, desertion to the cneni%
impairing the military power of the state espionage-is punish.
able with all the severity of the law as the most heinous of
crimes.
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The Electoral System.
ARTICLEi14- ebr of all Soviets of Working. Peoples

lDcpttieb -of the Supreme Soviet of the U.S.S.R., the Supreme
So' jts of the Union Republics, the Soviets of Working
People's Deputies of the Territorics and Regions, the Supreme
Soviets of the Autonomous Republics, the Soviets of WVorking
People's Deputies of the Autonomous Regions, and the area,
div. rict. city and rural istanitsa. village . hamlet, kishlak, aul)
Soviets of Working People's Deputies -are chosen by thc
vlectors on the basis of uiniversal equland direc#tsufrage by
s'et ballot.

ARTIL 11 l35. -Elections of deptiis are uiniv.ersal: al
citizen% of the I '.S.%.R. who hase reached the age of eihee.

irr vj~titotrace or nationally. sex. rcin. educati- on.Z
16o1icile. soci.jZ otr an,...pisrtv status car pasta ijehye* ./
the rht t vet. in the election of deputies. -w-ih the exception D

6 %ncin %rns and persons who have bee 'n itjicyi
c:ti (0 iWla'& :and %%~ se;ntences-ncud fi~ivto of electoral p

Fverv citizen of the U.S.S.R. who has reached the age of
i1r.'nt%-three is eligible for election to the Supreme Soviet of the
L. S.R.. irrespective of race or nationalist. secx. relig~on. educa-
tiona. domicile. solcial origin, property %tattus or past activities.

ARTICLE 136. --Elections of deputies are equal: each
Oc"ilizei has one ,ote; all citizens participate in elections on an
equral footing.

#%RTlCLE 1.17.-- Women hase the right to elect dnd be
elected on c4tial terms with mcii.

ARTICLE 138. --titie-, serving in the Armed Forces of the
C.S.%.R. have the right to elect and he elected on equaln term%
%aih all other citizens.

AR] RLE 139. --Elections of deptieis are direct: all So~iets
%if Working People's Deputies. from iural aind city Soviets of
Working Pcople's Deputies to the Supiceme Soviet of the
L'.S.S R . are elected by the vitiziens by direct vote.

ARTICLE 14fl. -Voting at election% of deputies is secret.

ARTICLE 141.-Candidite-s are nominated by election
district
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The right to nominate candiuate. is secured to public
organisation,; and societies of the w'€ rkingpeople: CommuniMt
Party organisations, trade unions, co-operatives, youth
org:nisations and cultural societies.

ARTICI.E 142.-It is the duty of every deputy to report to
his electors on his work and on the work of his Soviet ot
Working People's Deputies, and he ma, be recalled at an5
time upon decision of a majority of the electors in the manner
established by law.
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(CI.4PTLIR X/!

Arms, Flag, Capital
ARTICLE 143.---Thc arms of the Union of Soviet Socialist

Republics are a sickle and hammer against a globe depicted in
the r;avs of the sun and surrounded by cars of grain, with the
mncription "" Worker% of All Countries. Unite! " in the languages
of the Union Republic%. At the top of the arms is a five-px)inted
%tr.

ARTICLE 144. -The state Iizag of the Union of Soviet
Socialist Republics is of red cloth with the sickle and hammer
depicted in gold in the upper corner near the staff and above
them a five-pointed red star bordered in gold. The ratio of
the width to the length is I :2.

ARTICIU 145. --The capital of the Union of Soviet Socialist
Repubhlic i,, the . ity of Mo cow.
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CHAPTER Xlli

Procedure for Amending the
Constitution

ARTICLE 146.-The Constitution of the U.S.S.R. may be
ammnd only by decision of the Supreme Soviet of the
U.S.S.R. adopted b a majority of riot less than two-third of
the votes in each of its Chambcrs.

VOTING RIGHTS
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Mr. Pmmz. Now, then, I want to cite as authority of the next phase
of my dissertation on this bill, which purlorts to carry out the pro-
vision of the 15th amendment and which does not, because the 15th
amendment is limited to the voting rights of citizens and this is for
aliens, not citizens only-the U.S. Supreme Court, before its liberalizi-
tion in 1936, in the case of Hendon v. Lowry, a case reported at 301
U.S. 242 took judicial cognizance and found as a fact that the policy
of the communist party in the South, particularly as it applies to
Negroes, is to obtain the right of self-determination. I quote:

This means -complete and unlimited right of the Negro majority to exercise
governmental authority in the entire territory of the Black Belt.

The Black Belt consisted of the States of Louisiana, Mississippi, Ala-
in , thai and S th Carolina, principally, the States involvedin its bill.

Now, in the report of this case, and it is also the report of 57 Supreme
Court and I read from pages 736 and 737, the U.S. Supreme Court
said, and I quote:

A booklet entitled "The Communist Position qn the Negro Question," on the
cover of which appears a map of the United States having a dark belt across
certain Southern States and the phrase "Self-Determination for the Black
Belt," affirms that the source of the Communist slogan "Right of Self-Determ-
nation of the Negroes in the Black Belt" is a resolution of the Communist Inter-
national on the Negro question in the United States adopted in 1930, which states
that the cdinmunist Party In the United States has been actively attempting to
win increasing sympathy among the Negro population, that certain things have
been advocated for the benefit ofthe Negroes In the Northern States, but that In
the Southern portions of the United States the Communist slogan must be "The
Right of Self-Determination of the Negroes in the Black Belt." The resolution
defines the meaning of the slogan as:

(a) Confiscation of the landed property of the white landowners and Capitalists
for the benefit of the Negro farmers *. Without this revolutionary measure,
without the agrarian revolution, the right of self-determinatlon of the Negro
population would be only a Utopia or, at best, would remain only on paper with-
out changing In any way the actual enslavement.

(b) Establishment of the State unity of the Black Belt * * *. If the right
of self-determination of the Negroes is to be put into force, it is necessary
wherever possible to bring together into one governmental unit all districts
of the South, where the majority of the settled population consists of
Negroes * *

It goes on in detail to show that the right of self-determination who
led to setting up of a separate government with the right of its own
foreign relations, backed up by Russia. This most significant state-
ment and further statements appear in the pamphlet -

Even if the situation does not yet warrant the raising of the question of up-
rising, one should not limit oneself at present to propaganda for the demand
"Right to Self-Determination," but should organize mass actions, such as demon-
strations, strikes, boycott movements, etc.



And I ask the committee and the members of Congress to give
serious consideration to what has been going on under the leadership
of Communist fronts in this country; carrying out the original Stalin
plan until the time is ripe for revolution for self-determination in the
Black Belt. Then they should organize mass actions such as demon.
strations and boycott movements. Is that not the pattern? Of course
it is. And that is the very pattern used to put pressure on the Con-
gress of the United States, the very pattern that is encouraged right
here in Washington.

Yes, the Communist Party advocated for the Black Belt voter regis-
tration of all Negroes, the unlimited right of the Negro majority to
exercise governmental authority in the entire territory of the Black
Belt as being unconditional and necessary in the ultimate struggle
for the Negro's right to self-determination and overthrow of the yoke
of American imperialism in the Black Belt.

I say to you gentlemen that this so-called voting rights act of 1965,
this Senate bill 1564, goes right down the line to implement the Com-
munist Party plan for the Black Belt and would provide its greatest
impetus. There is no doubt about that; there is no doubt about that.

This bill, and I am sure there are several capable, honest, patriotic
Americans who participated in it, possibly without knowing of the
decision of the U.S. Supreme Court in the Herndon case, that this
type of bill is what would furnish impetus to a Stalin Communist plan
for the takeover of the Black Belt.

Oh, I know, we say it can't happen here. It could not happen over
there, either, just the other side ofFlorida, but it did happen.

Now, if we let our imaginations run a little, gentlemen, if this Thad-
deus Stevens bill, this nefarious piece of legislation, persecution against
the States of the South is enact into law, backed up by the coercive
power of the Federal Government, and it certainly will be, and this
Black Belt Communist conspiracy then is put into effect and the
Ne take over the governments in the Black Belt and declare their
inependence of the United States, what will happen ? What will
our State Department do? What would Mr. McNamara do if he is
still in that position, when Russia says, "We have a hundred megaton
bombs aimed at you and we believe that the Negroes have the iight
of self-determination. They freed themselves of American imperialism
and we want to back them up. We have these hundred megatons."
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What will happen then ? Oh, it will not hurt us. No. What about
the next generation? Do we not owe them a responsibility -to hold
this country, its traditions its constitutional government the liberties
and freedom, the right oi self-government of our people for them?
Are we not responsible for bringing them into the world? Do we not
owe any sense of responsibility at all to them I That is my plea to
you gentlemen of Congress. LIZ us not be strictly political. Let us
be Americans first. Let us be men and exhibit courage. We owe that
responsibility to those we have brought into the world. We owe it
as Americans in honor of our patriotic forefathers to support and
protect the Constitution. Keep this the most wonderful country in
the world. This type of legislation has no place in an American Con-
grezs in this day and time.

Now, then, to bear out the fact-and I say the fact-that these mass
demonstrations these boycotts and so on, are carrying out the pattern
laid out by Stalin in his Black Belt conspiracy, and to prove it, I sug-
-vest to this committee that it have its staff check its records as to the
6ommunist-front connections, activities, of the principal persons in
the groups back of these mass action demonstrations and boycotts and
put it of record of the hearing of this case so that Congress memory
will be refreshed.

Let it be shown of record that the Congressional Record of February
23, 1956,pages 2805 and 2850, 45 pages of the Communist front record
of the N ACP, with three-fourths of its directors, practically every-
one of its national officials are members of Communist and Communist
front organizations. I believe the total numbers about 2,000
memberships.

Next and if I mav, Mr. Chairman, here is a reproduction of what is
in the Congressional Record, published under the title "Is the NAACP
Subversive' by the Patrick Henry Group of Virginia. May I offer
this as Perez Exhibit 3 ?

The CHAIRMAN. Yes, as an exhibit.
(The document referred to was marked "Perez Louisiana Exhibit

No. 3" and is as follows:)



EXHIBIT 3, PEREZ, LOUISIANA

IS THE NAACP SUBVERSIVE?
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The Patrick Henry Group
What It Is

The Patrick Henry Group is composed of American citizens concerned with the trend
of our times.

As might be expected, most of us are Virginians, some of us are Democrats, some are
Republicans-evey last one of us is a Conservative.

We support te traditional concept of States Rights and we advocate severely limited
government.

We aren't incorporated, we are not deductable, we aren't anything but liberty-minded
Americans who fight encroachment on the rights and responsibilities of the individual.

To that end we publish and disseminate literature we fcel has patriotic merit. We
have done a number of such pieces, the most successful-by far-being Ripening Fruit.
T. Coleman Andrews wrote this tract some two years ago and, to date, it has gone through
more than 20 printings. THREE PIECES

1. Ripening Fruit tells the story of what has happened and what is happening to
this country; why we are threatened with falling, as Lenin reputedly predicted, like ripening
fruit into the hands of the Communists without a shot being fired.

2. Another of our offerings asks the question: In the Supreme Court Pro-Communist?
then goes on to detail every case of consequence the Coort has decided that involved
subversive activities. The little book cart'-: a listing-a sort of ix score-that shows how
each Justice voted on each case that came before him, and the total votes of each. How
many votes each cast in support of the petition advocated by the Communists and how
many times each voted against the Conmunist position.

3. A third Patrick Henry Group offering is called Why Rockefeller Can't Win,
written by John J. Synon.

Why Rockefeller Can't Win is an in.depth study of the political situation as it pertains
today. It proves conclusively, to a reasonable mind, why Rockefeller couldn't possibly win
the needed 270 Electoral-College votes if he were to get the Republican nomination.

Fulton Lewis, Jr. thought so well of this booklet he gave two consecutive broadcast
to it. He recommends it highly.

Ripening Fruit and Is The Suprene Court Pro-Communist? each sells for 50 cents;
in lots of 10, they are $4.00.

Why Rockefeller Can't Win sell for $1.00; in lots of five, $4.00.

YOUR TURN OF MIND
If The Patrick Henry Group seems to fit your turn of mind, if you would like to be

a member, send $5.00, once a year. All you will get in return is a wallet-sized card attesting
your membership, you will get free copies of our publications as they come off the press
and you will hefp Defray the expense involved in our effort. You may also derive a mite of
satisfaction in knowing you are dning something, too.

We hope you like us. We hope you like our books.
I --The Patrick Henry Group
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IS THE NAACP SUBVERSIVE?

N MONDAY, July 29, 1963, The Honorable E. C. Gath-
ings, Member of The House of Representatives from the

First District of Arkansas, placed in the Congressional Record
certain information dealing with the National Association for
the Advancement of Colored People.

This information, Congressman Gathings reported, came
from the files of the House Committee on Un-American Ac-
tivities and related to "quite a number" of the officers, mem-
bers of the board of Directors, legal, health and other com-
mittees of the NAACP, as well as to certain members of the
organization's executive staff.

There follows, then; the history of these people as these
histories appeared in the Congressional Record of that (Jay.
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-FEBRUARY 13, 1956.
"SUBJECT: ROY WILKINS, national administrator and ex-

ecutive secretary, NAACP, 1961.
"The public records, files and publications of this committee contains the following Informtlion con-

cerning the subject Individual. This report should not be construed as representing the results of an
Investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless-otherwise Indicated.

"The Daily Worker of July 15, 1949 (p. 5), in an article datelined
Los Angeles, July 14, reported that 'Roy Wilkins, acting secretary of
the National Association for the Advancement of Colored People, told
a press conference " * * he voted for Benjamin J. Davis, Negro Com-
munist, at the last election. Davis is now on trial for his Communist
beliefs, along with 11 other national Communist Party leaders in New
York City. Wilkins, however, refused any comment on the trial itself.'
The same information appeared in the Daily People's World of July
13, 1949 (p. 1).

Mr. Wilkins was a member of the national committee, International
Judicial Association, as was shown on the leaflet entitled 'What is the
JA' and a letterhead of the group dated May 18, 1942; he was

identified as being from New York State. The special Committee on
Un-A3nerican Activities cited the International Judicial Association as
'a Communist front and an offshot of the International Labor Defense
(report 1311 of March 29, 1944); the Committee on Un-American
ctivities cited the organization as having 'actively defended Com-

munists and consistently followed the Communist Paty ine .(report
dated September 17, 1950, p. 12.)

"A Yetterhead of the Conference on Pan American Democracy dated
November 16, 1938, contains the name of Roy Wilkins in a list of
sponsors of that group, cited by the Attorney General as subversive
and Communist (press releases of June 1 and September 21, 1948;
'also included on his consolidated list released April 1, 1954); the
special Committee on Un-American Activities cited the Conference as
a Communist-front organization which defended Carlos Luiz Prestes,
a Brazilian Communist leader and former member of the executive
committee of the Communist International (report 1311 of March 29,
1944; also cited in report dated -June 25, 1942).

"According to the Daily Worker of September 24, 1,937 (p. 6), Roy
Wilkins was one of the sponsors of a Joint meeting of the American
League Against War and Fascism and the American Friends of
Chinese People.

'The American League Against War and Fascism was cited by the
,Attorney General as subversive and Communist (press releases of
December 4, 1947, and Sep, ember 21, 1948; also consolidated list
of April 1, 1954); It had previously been cited by the Attorney General
as a 'Communist-front organization' (in re Harry Bridges, May 28,
1942, p. 10); and as 'established in the United States in an effort to
create public sentiment on behalf of a foreign policy adapted to the
interests of the Soviet Union.' (CoNomsSIoNAL REcORD, September 24,
1942, p. 7683.) The special Committee on Un-American Activities
cited e American League o 0'0 as 'completely under the control of
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Communists' (reports of March 29, 1944; January 3, 1939; January 3,
1940; and June 25 ,1942). American Friends of the Chinese P'eople was
also cited by the special Committee on Un-American Activities as a
Communist-front organization (report of March 29, 1944).

"The Daily Worker of January 23, 1937 (p. 8), reported that Roy
Wilkins spoke for the International Labor Defense in Brooklyn. The
International Labor Defense was cited by the Attorney General as the
legal arm of the Communist Party and as subversive and Communist.
(CoNGRiussIO,. RECORD, Septemiper 24, 1942, p. 7686; and press
releases of June 1 and September 21, 1948; also included on con-
solidated list released April 1, 1954.) The special Committee on
Un-American Activities cited the ILD as the legal, arm of the Com-
munist Party (reports of January 3, 1939; January 3, 1940; June
25, 1942; and March 29, 1944);" the Committee on Uil-American
Activities also cited the group in a report released September g, 1947.

"Roy Wilkins spoke at a New York State convention of the Workers
Alliance, as reported in the Daily Worker of February 11, 1939 (p. 1),
and February 7, 1939 (p. 5). The Workers Alliance was cited as a
Communist-penetrated organization and later as subversive and Com-
munist by the Attorney General (CoNGRFESSIONAL RECORD, September
24, 1942, p. 7684; and press releases on December 4, 1947, and Sep-
tember 21, 1948; included on consolidated list released April 1, 1954).
The special committee cited the Workers Alliance as among the suc-
cesses in the Communist-front movements (report dated January 3,
1939; also cited in reports of January 3, 1940; June 25, 1942; and March
29, 1944).

"In an article by Blaine Owen which appeared in the Daily Worker
of June 17, 1936 (p. 1), entitled '1936 Communist Party Convention
Significant to Negroes,' he stated: 'The greatest significance undoubted-
ly attends the 1936 convention of the Communist Party,' Roy Wilkins,
assistant national secretary of the National Association for the Ad-
vancement of Colored People and editor of the Crisis, said today. 'It
must be patent to anyone who has kept track of the news that the
political leftwing-and especially the Communist program-has been
an important factor in bringing the-plight of the Negro people, along
with other underprivileged groups, more sharply to the attention of
those parties which have been in power. * 0 * Nevertheless, there is
no doubt in my mind that the program and demands of the Com-
munists have had u very wholesome effect on the Negro people them-
selves. They have been emboldened by the basic and basically right
demands put forth.' rhis, it was pointed out to Wilkins, is what the
Communist Party means when it bases its entire campaign on the
proposal for and toward the realization. of the broad People's Front.
He nodded.

To understand the civil rights movement as propagated by the
NAACP, I feel that a person must know something o-the history, and
development of the American Negro movement here in the United
States subsequent to the reconstruction period.

In 1895, Booker T. Washington, president of Tuskegee Institute,
Alabama, was selected to speak for the southern Negro at the Atlanta
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Exposition. Dr. Washington stated his position early and with great
effect. I would like to quote several paragraphs from Booker T.
Washingtons address which I feel sum up the entire philosophy
enunciated by him and his group:

"The wisest anong my race understand that the agitation of ques-
tions of social equality is the extremest folly, and that progress in
the enjoyment of all the privileges that will come to us must be the
result of severe and constant :truggle rather than of artificial forcing.
No race that has anything to contiibute to the markets of the world
if; long in any degree ostracized. It is important and right that all
privileges of the law be ours, but it is vastly more important that we
be prepared for the exercises of these privileges. The opportunity to
earn a dollar in a factory just now is worth infinitely more than the
opportunity to spend a dollar in an opera house.'

Alo:

"Cast it down in agricultural, mechanics, in commerce, in domestic
service, and In the professions. And in this connection it is well to
bear in mind that whatever othcr sins the South may be called to
bear, when it comes to business, pure and simple, it is in the South
that the Negro is given a man's chance in the commercial world,
and in nothing is this exposition more eloquent than in emphasizing
this chance. Our greatest danger is that in the great leap from slavery
to freedom we may overlook the fact that the masses of us are to
live by the productions of our hands, and fail to keep in mind that
we shall prosper in proportion as we learn to dignify and glorify
common labor and put brains and skills into the common occupations
of life; shall prosper in proportion as we learn to draw the line between
the superficial and the substantial, the ornamental gewgaws of life
and the useful. No race can prosper till it learns that there is as much
dignity in tilling a field as in writing a poem. It is at the bottom of
life we must begin, and not at the top. Nor should we perilit our
grievances to overshadow our opportunities."

There was an entirely different school of thought, however, which
was headed by Dr. W. E. B. DuBois, of Atlantic University. Dr.
DuBois was a very bitter critic of the Washingtonian movement which
he referred to as "the Tuskegee machine." Dr. DuBois was the leader
of the leftwing element of American Negro Society which, in 1905
met at Niagara Falls, N.Y., and devised plans whereby complete social
equality could be attained. This group was subsequently called the
Niagara movement.

The Niagara movement was not very effective, because it was
hampered by lack of funds. However, in 1908, a race riot occurred
in Springfield, Ill., the home of Abraham Lincoln, which aroused the
interest of the -dormant abolitionist movement in the North. As a
result of the feeling which was aroused by the Springfield race riots,
William English Walling made a strong appeal or the emancipation
of the American Negro in the fields of political and social equality.
This appeal later became the clarion for the formation of a new
organization, called National Association for the Advancement of
Colored People, which joined the white liberals of the northern
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abolitionist traditions with the Negro liberals of the Niagara movement.
Dr. DuBois was one of the founding fathers of the present-day

NAACP, which was founded in 1909. This Dr. DuBois, who broke
away from the Booker T. Washington group, was the leader of the
Niagara movement. His record of citations from the House Committee
on Un-American Activities takes up on nine pages single spaced-

"FEBRUARY 21, 1956.
"SUBJECT: DR. W. E. B. DuBOIS, founder NAACP, leader,

Niagara movement.
"The public records, flie and publications of this committee contain the following Information con

cerning the subject individual. This report should not be construed as represnting the results of an
Investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer. or a fellow-traveler unless otherwise indicated.

"The Worker (Sunday edition of the Communist publication, the
Daily Worker) on April 27, 1947, reported that "almost 100 Negro
leaders, headed by W. E. B. DuBois, Paul Robeson, and Roscoe
Dunjee, last week called upon President Truman 'to repudiate deci-
sively steps to 'illegalize the Communist Party.' * As Negro
Americans . * we cannot be unmindful that this proposal to out-
law the Communist Party comes precisely when our Federal Govern-
ment professes grave ,.oncern over the democratic rights of peoples
in far distant parts of the world' (p. 8 of the Worker).

"Dr. DuBois sponsored a statement attacking the arrest of Com-
munist Party leaders (Daily Worker, Aug. 23, 1948, p. 3); he sponsored
a 'Statement by Negro Americans' on behalf of the Communist leaders
(the Worker of Aug. 29, 1948, p. 11); he filed a brief in the Supreme
Court on behalf of the 12 Communist leaders (Daily Worker, Jan.
9, 1949, p. 3); he signed statements on behalf of Communist leaders,
as shown in the following sources: Daily Worker, January 17, 1949
(p. 3); February 28, 1949 (p. 9); Daily People's World, May 12, 1950
(p. 12); Daily Worker, September 19, 1950 (p. 2); and in 1952, he
signed an appeal to President Truman, requesting amnesty for leaders
of the Communist Par convicted under the Smith Act (Daily Worker,
Dec. 10, 1952, p. 4); also an appeal on their behalf addressed to Presi-
dent Eisenhower (Daily People's World, Nov. 17, 1954, p. 2). Dr.
DuBois was one of the sponsors of the National Non-Partisan Com-
nittee To Defend the Rights of the 12 Communist Leaders, as shown

on the back of their letterhead dated September 9, 1949.
"A statement on behalf of Eugene Dennis, a Communist, contained

the signature of Dr. DuBois, identified as an educator (Daily Worker
of May 5, 1950, p. 2); he signed a telegram of the National Committee
To Win Amnesty for Smith Act Victims, greeting Eugene Dennis
on his 48th birthday (Daily Worker, August 11, 1952, p. 3); Eugene
Dennis was formerly secretary general of the Communist Party.

The Daily Worker of August 2, 1949 (p. 2), disclosed that Dr.
DuBois endorsed Benjamin J. Davis, Jr., well-known Communist
leader; he was honorary chairman of the Committee To Defend V.
. Jerome, chairman, cultural commission of the Communist Party,

United States of American (letterhead dated June 24, 1952). A leaflet



VOTING RIGHTS

of the Civil Rights Congress (dated March 20, 1947) named Dr.
Dufois as having defended Gerhart Eisler, Communist. He was one
of the sponsors of the Committee To Defend Alexander Tractenberg,
former! member of the national committee of the Communist Party
(Daily People's World of April 17, 1952, p. 7; and the Daily Worker
of April 18, 1952, p. 6).

"The Daily Worker of February 16, 1948 (p. 16), reported that some
'80 leading New York civic leaders, trade unionists, and professionals
yesterday joined Dr. William Jay Schieffelin, president emeritus of the
citizens union, to demand the prompt seating of Simon W. Gerson to
the city council seat made vacant by the death of Councilman Peter
V. Cacchione, Brooklyn Communist. * * * The civic leaders' state-
ment is directed to Mayor O'Dwyer and city council majority leader
Joseph T. Charkey. It is a reprint of a letter to the New York Times
by Dr. Schieffelin in which he charges that the real reason for the
refusal to seal German (sic. Gerson) is "the current anti-Communist
hysteria."' Dr. DuBois was named as having signed the statement.
(See also advertisement in New York Times of February 19, 1948,
p. 13).

"Dr. DuBois was a member of a committee formed to protest the
arrest of Pablo Neruda, Communist Chilean senator and world famous
poet; he signed a statement of the organization in support of Neruda.
(Daily Worker of April 7, 1948, p. 13, and April 10, 1950, p. 2, respec-
tively.) He was sponsor of a reception and testimonial for Harry
Sacher, defense attorney for the Communist leaders. (Daily Worker
of December 5, 1949, p. 2

"When Earl Browder (tnen general secretary, Communist Party)
was in Atlanta Penitentiary serving a sentence involving his fraudulent
passports, the Communist Party's front which a stated for his release
was known as the Citizens' Committee to Free Earl Browder (special
Committee on Un-American Activities in Report 1311 of March 29,
1944); the Attorney General of the United States had cited the
Citizens' Committee as Communist (CoNIISIONAL RECM, Sept.
24, 1942, p. 7687, and press release of Apr. 27, 1949). Dr. DuBois
was a member of the Citizens' Committee in 1942, as shown on
their letterhead dated February 11, 1942; he sponsored a dinner of.
the group, according to the Daifly Worker of Febru 5, 1942, and
signed the call to the National Free Browder Congress, as shown in
th & Day Worker of February 25, 1942, pages 1 and 4.

""A 1950 letterhead of the American Committee for Protection of
Foreign Born carries the name of Dr. W. E. B. DuBois in a list of
sponsors of that organization; the same information a pears on an
undated letterhead of the group, distributing a speech of Abner Green
at the conference of December 2-3, 1950; a letterhead of the Midwest
Committee for Protection of Foreign Born dated April 30, 1951, names
him as a national sponsor of the organization. He signed the group's
statement opposing the Hobbs bill (Daily Worker, July 25, 1950 p. 4);
he signed their statement opposing denaturalization (Daily Workerof August 10; 1950, p. 5); and signed a telegram prepared and dis-
patched by the organization to the Attorney General of the United
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States, protesting holding nine noncitizens without bail under the
McCarran Act. (Daily Worker of November 24, 1952, p. 3.) He was
also listed in the Daily Worker of October 21, 1954 (p. 2) as one of
95 sponsors of the National Conference to Defend the Rights of
Foreign Born Americans, to be held December 11, through 12 in New
York City by the American Committee for Protection of Foreign Born.

"The special committee cited the American Committee for Protec-
tion of Foreign Born as 'one of the oldest auxiliaries of the Communist
Party in the United States' (report of March 29, 1944; also cited in
report of June 25, 1942); the Attorney General cited the organization
as subversive and Communist (press releases of June 1 and September
21, 1948; also redesignated pursuant to Executive Order 10450, see
consolidated list of. April 1, 1954)."' For years, the Communists have put forth the greatest efforts to
capture the entire American Labor Party throughout New York State.
They succeeded in capturing the Manhattan and Brooklyn sections of
the American Labor Party but outside of New York City, they have
been unable to win control' (Special Committee's Report 1311 of
March 29, 1944). Dr. DuBois spoke at a State conference of the
American Labor Party (Daily Worker of December 12, 1950, p. 5);
he spoke at a dinner, April 18, opening the presidential campaign in
New York City (Daily Worker ofApril f4, 1952, p. 8, an advertisement;
and the Daily Worker of Apri-21, 1952, p. 1); he spoke at an election
rally in Madison Square Garden, May 13; held under the auspices of
the American Labor Party (Daily Worker of May 8, 1952, p. 8, and
advertisement; and May 14, 1952, p. 1); and he spoke at an election
rally in Madison Square Garden, October 27 (Daily Worker of October
22, 1952, p. 8, an advertisement; and* October 29, 1952, p. 2).

"The Daily Worker of March 29, 1948 (p. 7), named Dr. DuBois
as a member of the executive bbard and *of the Policy Committee,
Council on African Affairs, he signed the council's petition to the
United Nations as shown in the Daily Worker of June 5, 1950 (p. 4);
drafted their statement against the policy of the United States in
Korea (Daily Worker of July 25, 1950, p. 3) and spoke at the council's
conference on April 24 at Friendship Baptist Church in New York
City (Daily Worker, April 23, 1954, p. 8 and April 26, 1954, p. 6). The
Attorney General cited the Council on African Affairs as subversive
and Communist (pregs releases of December 4,1947, and September
21, 1948); also redesignated-conbolidated list of April 1, 1954.

"The Attorney General cited the Jefferson School of Social Science
as an 'adjunct of the Communist Party' (press release of Dec. 4, 1947);
also redesignated-consolidated list of Apr. 1, 1954); the Special Com-
mittee reported that 'at the beginning of the present year, the old
Communist Party Workers School and the School for Democracy were
merged into the Jefferson School of Social Science. (Report 1311 of
Mar. 29, 1944.) Dr. DuBois was honored at the Jefferson School, as
shown in the Daily Worker on Feb. 1, 1951 (p. 2); it was announced
ip the Daily Worker on Jan. 2, 1952 (p. 7), that Dr. DuBois was
scheduled to conduct 'a seminar on 'Background of Africa Liberation
Struggles' at the Jefferson School; the Jan. 26, 1952, issue of the same
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publication (p. 7), named him as a faculty member of that school, as
did the Worker, October 4, 1953 (p. 10) and the Daily Worker, Oct.
14, 1953 (p. 8)-advertisement. He signed statements on behalf of the
Jefferson School as shown in the Daily Worker, Nov. 25, 1953 (p. 2)
an, the Daily People's World, July 6, 1954 (p. 7).

"In a report of the special committee, dated Mar. 29, 1944, the Na-
tional Council of American-Soviet Friendship was cited as having
been, in recent months, the Commupist Party's principal front for all
things Russian (report dated Mar. 29, 1944); the organization has
been cited as subversive and Communist by the Attorncy General
(press releases of Dec. 4, 1947, and Sept. 21, 1948; also redesignated
consolidated list of Apr. 1, 1954). Dr. DuBois signed a statement of
the national council in 1947 (Daily Worker, Oct. 17, 1947, p. 4); he
signed the organization's statement protesting the Iron Curtain, as re-
ported in the Daily People's World on May 20, 1948 (p. 5); he signed
a statement of the council, praising Henry Wallace's Open Letter to
Stalin in May 1948 (from a pamphlet entitled 'How To End the Cold
War and Build the Peace,' p. 9); he signed their statement calling for a
conference with the Soviet Union (Daily Worker, June 21, 1948, p.
3); he signed their Roll Call for Peace (Daily Worker of Aug. 31,
1948, p. 5,; he sent greetings through the national council on the 31st
anniversary ot the Russian Revolution (Daily Worker, Nov. 10, 1948,
p. 11); he signed the council's appeal to the United States Government
to end the cold wvar and arrai;ge a conference with the Soviet Union
(leaflet entitled 'End the Cold War-Get Together for Peace,' dated
December 1948); he spoke at the Congress on American-Soviet Rela-
tions, Dec. 3-5, 1949, arranged by the national council and signed'the
council's letter to the American people, urging that a unified demo-
cratic Gernany be established (Daily People's World, Aug. 13, 1952,
pp. 4 and 6).

"A leterhead of the Conference on Peaceful Alternatives to the
Atlantic Pact, dated Aug. 21, 1949, lists the name of Dr. W. E. B.
DuBois as having signed an open letter of the organization, addressed
to Senators and Congressmen, urging defeat of President Truman's
arms program; he answered a questionnaire of the Committee for a
Democratic Far Eastern Policy in favor of recognition of Chinese
Communist Government, as shown in Far East Spotlight for December
1949-January 1950 (p. 23).

"The Conference for Peaceful Alternatives to the Atlantic Pact was
cited as a meeting called by the Daily Worker in July 1949, to be held
in Washington, D.C., and as having been instigated by 'Communists
in the United States (who) did their part in the Moscow campaign'
(Committee on Un-American Activities in Report 378 on the Com-
munist Peace Offensive dated Apr. 1, 1951). The Committee for a
Democratic Far Eastern Policy has been cited as Comminist by the
Attorney General (press release of Apr. 27, 1949); also redesignated-
consolidated list of Apr. 1, 1954.

"A page of signatures from the Golden Book of American Friend-
ship with the Soviet Union, 'sponsored by American friends of the
Soviet Union, and signed by hundreds of thousands of Americans' was
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published in the November 1937 issue of Soviet Russia Today (p. 79);
the Golden Book was to be presented to President Kalinin at the 20th
anniversary celebration. The page carried the title, 'I hereby inscribe
my name in greeting to the people of the Soviet Uniol'on the 20th
anniversary of the establishment of the Soviet Republic,' and a
facsimile of the name, W. E. B. DuBois, appeared on that page.

"The Golden Book of American Friendship was cited as a 'Com-
munist enterprise, signed by 'hundreds of well-known Communists
and fellow travels' (Special Committee on Un-American Activities in
Report 1311 of March 29, 1944).

'A letterhead of the New York Committee To Win the Peace, dated
June 1, 1946, contains the name of W. E. B. DuBois in a list of New
York committee members. The National Committee To Win the Peace,
with which the New York committee is afflicted, was cited as subver-
sive and Communist by the United States Attorney General. (Press re-
leases of December 4, 1947, and September 21, 1948; also redesignated
consolidated listof April 1, 1954.)

"Dr. DuBois sponsored a petition of the American Council for a
Democratic Greece, as disclosed by the Daily People's World of
August 23, 1948 (p. 2); he signed a statement of the same organization,
condemning the Greek Government, as reported in the Daily Worker
of September 2, 1948 (p. 7). Thwe Amercan Council for a Democratic
Greece has been cited as subversive and Communist, an organization
formerly known as the GreeI-American Pouncil (Attorney General
of the United States in press ,releases of June 1 and September 21,
1948); also redesignated-consolidat~d i,.t of April I, 1954.

"Dr. DuBois was a sponsor of a co6nerjnce of the National Council
of Arts, Sciences and Professions, Ootober 9-10, 1948, as shown in a
leaflet entitled 'To Safeguard These Rigts,' published by the Bureau
of Academic Freedom of the Natiola1 Council; a letterhead of the
National Council (received for 'flesltnuary 1949) named him as a
member-at-large of that organization; he was named as vice chairman
of the group on the leaflet, Policy andProgram Adopted by the Na-
tional Convention, 1950; a letterhead of the same organization's south-
ern California chapter, dated April 24, 1950, lists him as a member-
at-large of the national council; lie was elected vice chairman of the
group in 1950 (Daily Worker, May 1, 1950, p. 12); a,letterhead of the
group dated July 28," 1950, names him as vice c~falrman of the group;
he endorsed a conference-on .equal 46 Negroes in the arts,
sciences, and professions sponsorqi% the New York (Oncil of the
Arts, Sciences, and Professions (Daily Worker, November 9, 1951 p:
7); the call to the conference contained the same information. A leter-
head of the national council, dated December 7, 1952, named him as
vice chairman..

"'he call to a Scientific and Cultural Conference for World Peace,
issued by the National Council of the Arts, Sciences, and Professions
for New York City, March 25-27, 1949, as well as the conference pro-
gram (p. 12), and the Daily Worker of February 21, 1949 (p. 9),

named Dr. DuBois as one ofthe sponsors of that conference; he was
a member of the program committee of the conference, honorary chair-
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man of the panel at cultural and scientific conference (program, p.
7), and spoke on the Nature of Intellectual Freedom at that con-
ference (p. 78 of the edited report of the conference entitled 'Speaking
for Peace").

"The National Council of the Arts, Sciences, and Professions was
cited as a Communist-front organization by the Committee on Un-
American Activities in its review of the Scientific and Cultural Con-
ference for World-Peace, released April 19, 1949; in the same review,
the Scientific and Cultural Conference was cited as a Communist front
which 'was actually a supermobilization of the inveterate wheelhorses
and supporters of the Communist Party and its auxiliary organizations.'

"The Daily People's World of October 28, 1947 (p. 4), named Dr,
DuBois as one of the sponsors of a national conference of the Civil
Rights Congress in Chicago, November 21-23, 1947; he sponsored
their Freedom Crusade (Daily Worker, Dec. 15, 1948, p. 2); the call
to a Bill of Rights Conference, called by the Civil Rights Congress,
for July 16-17, 1949, in New York City, named him as one of the
sponsors of that conference; the program of the National Civil Rights
Legislative Conference, January 18-19, 1949, called by the Civil Rights
Congress, lists him as one of the conference sponsors; he was chairman
of a conference of the Congress, as reported in the Worker of January
2, 1949 (p. 5); Dr. DuBois was defended by the Civil Rights Congress
(Daily Worker, Feb. 13, 1951, p. 3); he signed the organization's open
letter to J. Howard McGrath, U.S. Attorney General, on behalf of the
four jailed trustees of the bail fund of the Civil Rights Congress of
New York (advertisement paid for by contributions of signers which
appeared In the Evening Star on Oct. 30, 1951, p. A-7); he participated
in the organization's sixth anniversary dinner in New York City, March
26, 952 (Daily Worker, Mar. 28, 1952, p. 4).

"The Civil Rights Congress was formed in 1940 as a merger of two
other Communist-front organizations, the International Labor Defense
and the National Federation for Constitutional Liberties; it is 'dedi-
cated not to the broader issues of civil liberties, but specifically to the
defense of individual Communists and the Communist Party' and
'controlled by individuals who are either members of the Communist
Party or openly loyal to it' (Rept. 1115 of the Committee on Un-
American Activities, dated Sept. 2, 1947); the Attorney General cited
the congress as subversive and Communist (press releases of Dec. 4,
1947 and Sept. 21, 1948); also redesignated-consolidated list of April
1, 1954.

"Dr. DuBois spoke in Washington, D.C., on May 9, 1947, under the
auspices of the Washingon Book Shop, as shown by a leaflet of the
Book Shop, cited as subversive and Communist by the Attorney
General; it had previously been cited by the Attorney General as
follows: 'Evidence of Communist penetration or control is reflected
in the following: Among its stock the establishment has offered prom-
inently for sale books and literature identified with the Communist
Party and certain of its affiliates and front organization' (press releases
of Dec. 4, 1947, and Sept. 21, 1948; also redesignated-consolidated list
of Apr. 1, 1954; and the CoNcRmSioNAL RftcRD of Sept. 24, 1942, p.
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7688, respectively). The special committee cited the Washington Book
Shop as a Communist-front organization (report of Mar. 29, 1944).

"The Workers Book Shop catalog for 1948 (. 5, advertised Dr.
DuBois' 'The World and Arica for sale; the 1 49-50 catalog (p. 11)
advertised his 'Black Folk Then and Now,' the Worker for March 1,
1953 (p. 16), carried an advertisement of Dr. DuBois' books, 'The
Battle for Peace and 'Black Reconstruction' on sale at the Workers
Book shop, New York City. The Workers Book Shops are a chain of
Communist bookshops which are official outlets for Communist litera-
ture.

"As shown on the following sources, Dr. DuBois was a member of
the advisory council of Soviet Russia Today: Letterhead of the publica-
tion dated September 8, 1947; a letterhead of September 30, 1947; and
an undated letterhead received April 1948. The Daily People's World
of November 6, 1952 (p. 7), reported that Dr. DuBois ad written
an article for the November issue of New World Review; and his article
entitled 'Normal United States-China Relations' appeared in the issue
of August 1954 (pp. 13-15). He was also shown by the Daily Worker
of October 20, 1954 (p. 7), as one, of those who attended the annual
banquet held by New World Review on October 14 at which special
tribute was paid to Mr. and Mrs. Paul Robeson. Soviet Russia Today
has been cited as a Communist-front publication by the special com-
mittee in reports of March 29, 1944, and June 25, 1942; the Committee
on Un-American Activities also cited it as a Communist-front publica-
tion in a report dated October 23, 1949. Soviet Russia Today changed
its name to New World Review, effective with the March 1951 issue.

"Ie Daily Worker of July 6, 1951 (p. 7), reported that Dr. DuBois
was author of the paphlet, 'I Take M Stad for Peace,' published bythe New Country Publishers, official Communist Party publishing

house which has published the works of William Z. Foster and Eugene
Dennis, Communist rty chairman and executive secretary, respec-
tively. (Committee on Un-American Activities in its report of May
11, 1948.),

"In 1947 and 1948, Dr. DuBois was contributing editor on the staff
of New Masses magazine and later, of Masses and-Mainstream. (New
Masses, July 22, 1947, p. 2; Masses and Mainstream, Mar. 1948, vol.
1, No. 1; and issue of August 1950, p. 1; June 1954, inside front cover.)
He contributed articles'to the following issues of New Masses and
Masses and Mainstream-New Masses for'September 10, 1946 (p. 3)
and June 10, 1947, (p. 20); Masses and Mainsteam for April 1951 (pp.
10-16); and February 1952 (pp. 8-14).

"In 1940, Dr. DuBois signed New Masses' letter to President Roose-
velt as shown in New Masses for April 2,1940 (p. 21); he was honored
at a dinner In New York City, Januar 14, 1940, arranged by New

Masses and at which awards were made for greater interracial under-
standing (Daily Worker of Jan. 7, 1946, p. 11, cols. 1 and 2); he
endorsed New Masses, as reported in the Daily Worker of April
7, 1947 (p. 11): he'sponsored plea, for financial support'of New
Masses, as disclosed in the issue of that publication for Apr. 8, 1947
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(p. 9); he received the New Masses award for his contribution in pro-
moting democracy and interracial unity at the publications second'
annual awards dinner (New Masses of Nov. 18, 1947, p. 7); the
February 1953 issue of Masses and Mainstream carried a. chapter from
Dr. DuBois' book, 'The Soul of Black Folk,' written 50 years ago
(Daily Worker, Feb. 23, 1953, p. 7); he was author of 'In Battle for
Peace,' described as the story of his 83d birthday, and which was
published by Masses and Mainstream (the Daily Worker of June 18,
1952, p. 7; Daily People's World of Sept. 17, 1952, p. 7; the Daily
Worker of Sept. 23, 1952, p. 7; and the Worker of Dec. 21, 1952, p. 7).

"The Attorney Ceneral of the United States cited New Masses as a
Communist periodical (CoNcmSIONAL RECORD, September 24, 1942,
p. 7688); the special committee cited it as a nationally circulated
weekly journal of the Communist Party (report of March 29, 1944;
also cited in reports of January 3, 1939 and June 25, 1942.) Beginning
with the March 1948 issue, New Masses and Mainstream (Marxist
quarterly) consolidated into what is now known as Masses and Main-
stream, with the announcement that 'here,: proudly, in purpose even
if not in identical form, is a magazine that combines and carries
forward the 37-year-old tradition of New Masses and the more recent
literary achievement of Mainstream. We have regrouped our energies,
not to retire from the battle but to wage it with fresh resolution and
confidence' (Masses and Mainstream for March 1948, p. 3).

"A letterhead of the' Committee To Secure Justice in the Rosenberg
case, dated March 15, 1952, carried the name of Dr. W. E. B. DuBois
in a list of sponsors; he joined in a request of that committee for a
new trial for Ethel and Julius Rosenberg (Daily Worker of June 2,
1952, p. 6); he participated in a rally October 23 in New York City,
to demand clemency for the Rosenbergs (Daily Worker, Oct. 27,
1952, p. 8); he signed an amicus curiae brief presented to Supreme
Court in Washington, D.C., urging a new trial for the Rosenbergs
(Daly Worker of November 10, 1952, p. 3; and the Daily People's
World of November 13, 1952, p. 8). He wrote an article entitle 'A
Negro Leader's Plea To Save Rosenbergs' (The Worker of November
16, 1952, p. 3M); and the Daily Worker of January 21, 1953 (p. 7),
reported that he had urged clemency for the Rosenbergs.

"The Daily Worker of April 11, 1949 (p. 5), reported that Dr.,
DuBois was a member of the Sponsoring Committee of the World
Peace Congress in Paris; he was cochairman of the American Sponsor-
ing Committee of the Congress, as disclosed on a leaflet entitledWorld
Congress for Peace, Paris," April 20-23, 1949, he was proposed as a
candidate for the World Peace Prize, awarded by the World Peace
Congress (Daily People's World of December 7, 1951, p. 4); he was
a member of the Executive Committee of the World Peace Congress
(Daily Worker of September 14, 1950, p. 5); he was one of the sponsors
of the Second World Peace Congress in Sheffield, Engand (Daily
Worker of October 19, 1950, p. 3); he was elected to the Presiding
Committee of the World Peace Congress (Daily Worker of November
17, 1950, p. 1)i he was a member of the World Peace Council of that
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Congress (Daily Worker of November 24, 1950, p. 9); a mimeographed
letter dated December 1, 1950, contains his name in a list of sponsors
of the American Sponsoring Committee for Representation at the
World Peace Congress.

"Dr. DuBois was a member of U.S. Sponsoring Committee of the
American Intercontinental Peace Conference (Daily Worker of Decem-
ber 28, 1951, p. 2, and February 6, 1952, .2); the Peace Conf-erence
was called by the World Peace Council, Iormed at the conclusion of
the Second World Peace Congress in Warsaw; he Was awarded the
International Peace Prize for six world figures" by the World Peac,
Council (Daily People's World of January 29, 1953, p. 7); the Worker
of February 8, 1953, p. 5; and Daily People's World, November 25,
1953, p. 4). He awarded the Stalin Peace Prize for 1953 to Howard
Fast in ceremonies held in the Hotel McAlpin in April 1954. (See
Daily Worker, April 26, 1954, pp. 3 and 6 and the Worker, May 9,
1954, p. 9.)

"The Daily Worker of June 20 1950 (p. 2), reported that Dr. DuBois
signed the World Peace Appeal; the same information appears on an
undated leaflet of the enterprise, received by this committee September
11, 1950. A mhneographed list of individuals who signed the Stock-
holm World Appeal To Outdaw Atomic Weapons, received for filing
October 23, 1950, contains the name of Dr. DuBois. He was Chairman
of the Peace Information Center where the Stockholm peace petition
was made available. (Daily Worker of May 25, 1950, p. ; and August
16, 1950, p. 5.)

"The World Peace Congress which was held in Paris France, April
20-23, 1949, was cited as a Communist front among te 'peace' con-
ferences which 'have been organized under Cqmmunist initiative in
various countries throughout the world as part of a campaign against
the North Atlantic Defense pact' (Committee on Un-American Activi-
ties in reports of April 19, 1949; July 13, 1950; and April 1, 1951). The
World Peace Council was formed at the conclusion of the Second
World Peace Congress in Warsaw and was 'heralded by the Moscow
radio as the expression of the determination of the peoples to take into
their own hands the struggle for peace.' (Committee on Un-American
Activities in a report dated April 1, 1951.)

"The World Peace Appeal was cited as a petition campaign launched
by the Permanent Committee of the World Peace Congress at its meet-
ing in Stockholm, March 16-19, 1950; it 'received the enthusiastic
approval of every section of the international Communist hierarchy'
and was lauded in the Communist press, 'putting every individual
Communist on notice that he3 "has the duty td rise to this appeal.'
(Committee on Un-Americar Activities in its report of April 1, 1951.)

"The American Peace Crusade, organized in January 1E,51, was cited
as an organization which 'the Communists established as a new instru-
ment for their "peace" offensive in the United States' (Conmittee on
Un-American Activities in Its reports of Feb. 19, 1951 and, Apr. 1,
1951); Dr. DuBois was one of the sponsors of the crusade (Daily
Worker of Feb. 1, 1951, p. 2); minutes of the sponsors meeting which
was held in Washington, D.C., March 15, 1951 (p. 4), named-him as
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one of the initiators of the crusade and also as having been proposed
as cochairman of that meeting; he was a sponsor of the American
People's Congress and Exposition for Peace, which was held in
Chicago, June 29-July 1, 1951, called by the American Peace Crusade
to advance the theme of world peace (Daily Worker, Apr. 22, 1951,
p. 2; May 1, 1951, p. 11; the American Peace Crusade, May 1951, pp.
1 and 4; the Daily Worker of May 9, 1951, p. 4; Daily Worker of June
11, 1951, p. 2; a leaflet of the congress; Daily Worker of July 1, 1951,
p. 3; a leaflet entitled "An Invitation to American Labor To Participate
in a Peace Congress"; the call to the American People's Congress; the
Daily Worker of July 3, 1951, p. 2). He signed a petition of the
crusade, calling on President Truman and Congress to seek a big-
power pact (Daily Worker, Feb. 1, 1952, p. 1); he attended a meeting
of Delegates Assembly for Peace, called by te crusade and held in
Washington, D.C., April 1 (Daily Worker, Apr. 3, 1952, p. 3); he was
one of the sponsor of a peace referendum jointly with the American
Peace Crusade to make the end of the Korean war a major issue in the
1952 election campaign (Daily People's World of Aug. 25, 1952, p. 8).

"Dr. DuBois issued a statement on the death of Stalin which read
in part as follows: 'Let all Negroes, Jews, and foreign born who have
suffered in America from prejudice and intolerance remember Joseph
Stalin (Daily Worker of Mar. 9, 1953, p. 3); the Daily Worker of
January 18, 1952 (p. 8), reported that he had renewed his fight for a
passport in order to attend the American Intercontinental Peace Con-
ference in Rio de Janeiro; it was reported in the Washington Evening
Star on May 10, 1952 (p. B-21) that Dr. DuBois was refused admission
to Canada to attend the Canadian Peace Congress because he refused
to undergo an examination by the Canadian Immigration Service. On
September 14, 1952, the Worker (p. M6) reported that Dr. DuBois
had experienced passport difficulties when leaving the United States;
and on May 4, 1953 (p. 2 , the Daily Worker reported that U.S.
Delegate Betty Sanders told the opening session of the Continental
Cultural Congress in Santiago, Chile, that DuBois would have attended
in person 'as well as in spirit,' if he had not been denied a passport."
According to Websters New Collegiate Dictionary, "subversion"

means "act of subverting, or a state of bein, subverted; overthrow;
utter ruin; destruction. That which subverts.'

The time element would prevent my reading all of these citations
on the various individuals who compose the high echelon of this
organization. I will, however, read excerpts from some of them and
would like to ask later for permission to incorporate each of them in
full in the REolm .

OCTOBER 13, 1955.
"SUBJECT: ARTHUR B. SPINGARN, national president,

member of board of directors, NAACP, 1961.
"The public records, files and publications of this committee contain the following Information con-

cerning the subject individual, This report should not be construed a representing the results of an
Investigation by or findings of this committee. It should be noted that the Individual Is not necessarily
a Communist, a Communist sympathizer, or a fellow.traveler unless otherwite indicated.

Artur B. Spingarn is listed as an individual participating in the
Conference on Africa, held by the Council on African Affairs in New
York City, April 14, 1944, according to the Council's pamphlet, for a
New Africa (p. 37). 17
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"The Attorney General of the United States cited the Council on
African Affairs as subversive and Communist in letters to the Loyalty
Review Board, released December 4, 1947, and September 21, 1948.
The Attorney General "edesignated the organization April 27, 1953,
pursuant to Executive Order No. 10450, and included it on the April
1,1954, consolidated list of organizations previously designated.

"An undated leaflet, 'The Only Sound Policy for a Democracy' and
the Daily Worker of March 18, 1945 (p. 2), listed Arthur Spingarn,
president NAACP, New York, N.Y., as one who signed a statement
of the National Federation for Constitutional Liberties supporting the
War Department's order on granting commissions o * * to members of
the Armed Forces who have been members of or sympathetic to the
views of the Communist Party. An advertisement in the New York
Times, April 1, 1946 (p. 16), listed Arthur B. Spingarn as a signer of
a statement of the National Federation for Constitutional Liberties
opposing use of injunctions in labor disputes.

"The Attorney General cited the National Federation for Constitu-
tional Liberties as subversive and Communist in letters released
December 4, 1947, and September 21, 1948; redesignated April 27,
1953, and included on the April 1, 1954, consolidated list. The group
was cited previously by the Attorney General as part of what Lenin
called the solar system of organizations, ostensibly having no connec-
tion with the Communist Party, by which Communists attempt to
create sympathizers and supporters of their program. (CONGRESSIONAL
REcoPD, September 24, 1942, p. 7687.) The special Committee on Un-
American Activities, in its report of March 2, 1944 (p. 50), cited the
National Federation as 'one of the viciously subversive organizations
of the Communist Party. The Committee on Un-American Activities,
in its report of September 2, 1947 (p. 3), cited the National Federa-
tion 0 * * as among a 'maze of organizations' which were 'spawned
for the alleged purpose of defending civil liberties in general but
actually intended to protect Communist subversion from any penalties
.under the law.'

"An undated letterhead of the Public Use of Arts Committee listed
Arthur B. Spingarn as a sponsor of the organization. The Special
Committee on Un-American Activities, in its report of March 29, 1944

112), cited the Public Use of Arts Committee as a Communist front
which was organized by the Communist-controlled Artists Union.".

."FEBRUARY 13, 1956.
"SUBJECT: GRACE B. FENDERSON, national vice presi-

dent, NAACP, 1961.
"The public records, files and publications of this committee contain the following Information con.

cerning the subject individual. This report should not be construed as representing the results of an
Investigation by or findings of this committee. It should be noted that the individual Is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler lsnless otherwise indicated.

"The pamphlet, 'For a New Africa' (p. 37), proceedings of the
Conference on Africa held under auspices of the Council on African
Affairs, April 14, 1944, named Mrs. Grace B. Fenderson as a conference
participant.

"The Attorney General of the' United States cited the Council kn
African Affairs as subversive and Communist in letters tothe Loyalty
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Review Board, release December 4, 1947, and September 21, 1948;
redesignated April 27, 1953, pursuant to Executive Order No. 10450,
and included on the April 1, 1954, consolidated list of organizations
previously designated.

"FEBRUARY 13, 1956.
"SUBJECT: A. PHILIP RANDOLPH, national vice presi-

dent, NAACP, 1961.
"The public records. files and publications of this committee contain the following information con-

cerning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"The Daily Worker of September 12, 1950 (p. 2), reported that A.
Philip Randolph, president, AFL Brotherhood of Sleeping Car Porters,
opposed the jailing of the Communist leaders.

The Attorney General of the United States reported that A. Philip
Randolph, president of the National Negro Congress, refused to run
in April 1940 'on the ground that it was deliberatelyy packed with
Communists and Congress of Industrial Organizations members who
were either Communists or sympathizers with Communists"' (CON-
GeaESSIONAL RECORD, Sept. 24, 1942, pp. 7687 and 7688).

"Walter S. Steele, in testimony in public hearings, Committee on
Un-American Activities, July 21, 1947 (p. 92), referred to A. Philip
Randolph as follows:

"'A. Philip Randolph, one-time president of the National Negro
Congress, resigned his position because of the Communist control
thereof. At the time of his iesignation, at a meeting held in Washing-
ton, D.C., he charged that the congress was controlled by the Com-
munist Party, through.which he found it was chiefly financed.'

"George K. Hunton, testified in public hearings, Committee on Un-
American Activities, July 13, 1949 (p. 451), concerning the Communist
infiltration of the National Negro Congress with reference to A. Philip
Randolph as follows:

"'In the Natioral Negro Congress they did make progress. That
was a sound; co6nstructive organization started about 10 years ago.
It was a good organization, with a sound, constructive program, and
the Commies moved in, and within a year and a half the white Com-
munist members completely out-numbered the Negro members and
and took over. Be it said to his credit that the then president, A. Philip
Randolph, roundly denounced them and then resigned, and said no
longer would the National Negro Congress represent the feeling of
the Negro people who organized it * * *.'

"Manning Johnson testified in public hearings, Committee on Un-
American Activities July 14, 1949, as follows concerning the National
Negro Congress and A. Philip Randolph:

"'Mr. TA'v Nm . What was the relationship of the commission
(Negro Commission of the Communist Party) to the American Negro
Lab. Congress, the League of Struggle for Negro Rights, and theNational Negro Congress?

"Mr. JomsON. The Negro Leagpe was forred by the Communist
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Party, and its program was identical with the program of the Com-
munist Party for the Negro.

"'The majority of members of the American Negro Labor Congress
were Communists or fellow-travelers. It was a very narrow, sectarian
organization, and the party decided to change its name and broaden
its activities, so the name was changed to the League of Struggle for
Negro Rights. * * 0

'The Ieague of Struggle for Negro Rights was never successful in
penetrating any broad sections of the Negro people. It remained a
very narrow and sectarian organization. So the party, after having
received the open letter, which was really drawn in Moscow and
called for breaking away from narrow organizations, in line with this
open letter, at a meeting of the national committee which, as I recall,
was in the latter part of 1934 or early part of 1935, we discussed the
general situation among Negroes, and the conclusion was that there
was considerable unrest among them and that the time was historically
right for the formation of a broad and all-inclusive organization.

"'As a result of that discussion and that conclusion, the national
committee of the party, upon the recommendation of one of the mem.
bers of the Negro commission present at that meeting, decided to set
up the National Negro Congress. ie national committee gave James
W. Ford the responsibility, along with the Negro commission of the
national committee, to form that congress.

"'We were fishing around for someone to head the congress, and
we found there was no finer person to get who was not a member of
the party than A. Philif Randolph. He was approached and agreed.

"The third-and fatal-National Negro Congress was held in Wash-
ington, D.C. The Communists had become so drunk with power, and
they felt they had such strong control over the congress, that they
thought they could walk roughshod over the liberals, and they antago-
nized A. Philip Randolph and he began to fight James W. Ford and
others.

"'James W. Ford and others insisted I fight A. Philip Randolph,
and I refused to do so, and at that time I predicted they were on the
road to breaking up the congress.

"Tie fight widened to such an extent'that Randolph began to speak
openly against Communist domination. I used to wonder how Ran-
dolph could be so naive as to not knoWvt was a Communist-front
organization.

'Before the third congress met, we got wind that Randolph was
going to resign. We had Communists go to that congress representing
various paper organizations so as to give them control in voting.

"'When -Randolph saw the congress was packed with Communists,
Randolph resigned rnd walked out '., (Pp. 510-512.)

"A. Philip Randolph supported a statement to Congress issued by
the American League Against War and Fa.ism against neutrality
measures as reported by the Daily Worker of February 27 1937 (p. 2).
The Daily Worker of April 22, 41938 (p. 2), reported that A. Philip
Randolph was one of the signers of a letter urging open, hearings on:
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the neutrality act which was sent to Congress under auspices of tho
American League for Peace and Democracy. A. Philip Randolph wa
nominated as a member of the National Labor Committee of the
American League for Peace and Democracy held in Washington,
D.C., January -8, 1939, as shown by the pamphlet, '7% Million "*
(p. 32). Letterheads of the China Aid Council of the American League
for Peace and Democracy dated May 18, 1938, and June 11, 1938,
name him as a sponsor of the council. He was a sponsor of the Easter
drive of the China Aid Council of the American Lea e * , as
shown by the Daily Worker of April 8, 1938 (p. 2). A photostatic copy
of a letterhead of the American League for Peace and Democracy
dated April 6, 1939, listed A. Philip Randolph as a national sponsor
of that organization.

"The Attorney General of the United States cited the American
League Against War and Fascism as subversive and Communist, in
letters to the Loyalty Review Board, released December 4, 1947 and
September 21 1948. The organization was redesignated by the At-
torney Cenerai April 27, 1953, pursuant to Executive Order No. 10450,
and included it on the April 1, 1954, consolidated list of organizations
previously designated. The organization was cited previously by the
Attorney General as a Communist-front orgn tion (in re Harry
Bridges, May 28, 19v2, p. 10). The Special Committee on Un-Ameri-
can Activities, in its report dated March 29, 1944 (p. 53), cited the
American'League Against War and Fascism as 'organized at the First
U.S. Congress Again.t War which was held in New York City, Septem-
ber 29 to October 1, 1933. Four years later at Pittsburgh, November
26-28, 1937, the name of the organization was changed to the Ameri-
can League for Peace and Democracy. * * I It remained as completely
under the control of Communists when the name was changed as it
had been before.'

"The Attorney General cited the American League for Peace and
Democracy as subversive and Communist in letters released June 1
and September 21, 1948; redesignated April 27, 1953, and included
on the April 1, 1954, consolidated list. The Attorney General cited the
group previously as established in the United States in 1937 as suc-
cessor to the American League Against War and Fascism 'in an effort
to create public sentiment on behalf of a foreign policy adapted to
the interests of the Soviet Union * * * The American League for
Peace and Democracy * * 0 was designed to conceal Communist
control, in accordance with the new tactics of the Communist Inter-
national' (CoNGlsIoNAL Rzxcom, Sept. 24, 1942, pp. 7683 and 7684).
The special Committee on Un-American Activities in its report of
January 3, 1939 (pp. 69-71), cited the American League for Peace
and Democracy as the largest of the Communist-front movements
in the United States.'

*A letterhead of the organization, Commonwealth College dated
January 1, 1940, listed A. Philip Randolph as a member of the Rational
Advisory Committee. He endorsed the reorganization plan of Com-
monwealth College, as shown by the August 15, 1937, issue of Fort-
nightly, a publication of the college (p. 3).
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"The special Committee on Un-American Activities cited Common-
wealth College as a Communist enterprise in its report of March 29,
1944 (pp. 76 and .167). The Attorney General cited the Common.
wealth College as Communist in a letter released April 27 1949;
redesignated April 27, 1953, and included on the April 1, 194, con-
solidated list.

"An undated leaflet of the League for Mutual Aid listed A. Philip
Randolph as a member of the executive committee of that organization.
He was a guest of honor at the 17th annual dinner of the League for
Mutual Aid held February 1, 1937, as shown by New Masses, January
26, 1937 (p. 37).

"The League4for Mutual Aid was cited as a Communist enterprise
b th special Committee on Un-American Activities in its report ofgar% 29, 1944 p.76).

"A. Philip Ran olph was a sponsor of the Medical Bureau and North
American Committee To Aid Spanish Democracy, as shown by letter-
heads of the org tion dated July 6, 1938, and February 2, 1939.
The Daily Worker of June 2, 1938 (p. 5), reported that A. Philip
Randolph was a supporter of a meeting of the Medical Bureau .

"'In 1937-38, the Communist Party threw itself wholeheartedly into
the campaign for, in supj-ort of the Spanish Loyalist cause, recruiting
men and organizin multifarious so-called relief organizations.' Among
these was the Medical Bureau and North American Committee To
Aid Spanish Democracy. (Special Committee on Un-American Activi-
ties, report Mar. 29, 1944, p. 82.)" New Masses for October 26, 1937 (p. 11), reported that A. Philip
Randolph was chairman of the National Negro Congress. A. Philip
Randolph was president of the National Negro Congress, as shown by
the Daily Worker of January 1, 1938 (p. 4), January 13, 1938 (p. 3),
April 19, 1938 (p. 3), and the pamphlet Second National Negro
Congress, October 1937. He was president of the Third National Nego
Congress, as reported by the June 1940 issue of the Communist (p.
548). The official proceedings of the 1936 National Negro Congress
(p. 41), listed A. Philip Randolph as a member of the national execu-
tive council of the organization. He spoke at a gathering of the con-
gress, as reported by the Daily Worker of March 8, 1938 (p. 3). The
Daily Worker of February 15, 1938 (p. 7), reported that A. Philip
Randolph contributed to the official proce6dings of the Second Na-tional Negro Congress. ,

"he Attorney General cited the National Negro Congress as sub-
versive and Communist in letters released,December 4, 1947, and
September 21, 1948; redesignated April 27, 1953, and included on the
April 1, 1954, consolidated list. The organization was cited previously
by the Attorney General as a Communist-front group (CoNGRESSIONAL
REwiU, Sept. 24, 1942, pp. 7687 and 7688). The special Committee
on Un-American Activities, in its report of January 3, 1939 (p. 81),
cited the National Negro Congress as 'the Communist-front movement
in the United States among Negroes * * "".

"A. Philip Randolph, was a consultant of, the Panel on Citizenship
and Civil Liberties of the Southern Conference for Human ,Welfare, as

VOTING RIGHTS



VOTING RIGHT

shown by an official report of- the organization, dated April 19-21,
1942. The call to the second conference Southern Conference for
Human Welfare, April 14-16, 1940, listed A. Philip Randolph as a
sponsor of that conference.

"The special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 147); cited the Southern Conference for Human
Welfare as a Communist front which received money from the Robert
Marshall Foundation, one of the principal sources of funds by which
many Communist fronts operate. The Committee on Un-American
Activities, in its report of June 12, 1947 cited the Southern Conference
for Human Welfare as a Communist-front organization 'which seeks
to attract southern liberals on the basis of its seeming interest in the
problems of the South' although Its 'professed interest in southern
welfare is simply an expedient for larger aims serving the Soviet
Union and its subservient Communist Party in the United States.'

'The Daly Worker, issues of March 28, 1938 (p. 3) and April 4,
1938 (p. 3), listed A. Philip Randolph as a sponsor of the World Youth
Congress. The special Committee on Un-American Activities, in its
report of March 29, 1944 (p. 183), cited the World Youth Congress
as a Communist conference held in the summer of 1938 at Vassar
College.

"A. Philip Randolph signed a petition of the American Friends of
Spanish Democracy to lif the arms embargo as shown by the Daily
Worker of April 8, 1938 (p. 4). The special Committee on Un-Ameri-
can Activities, in its report of March 29, 1944 (p. 82), cited the Ameri-
can Friends of Spanish Democracy as follows: 'In 1937-38, the Com-
munist Party threw itself wholeheartedly Into the campaign for the
support of the Spanish ,Loyalist cause, recruiting men and organizing
multifarious so-called relief organizations ' such as... American
Friends of Spanish Democracy.

"A. Philip andolph is listed as a sponsor on a letterhead of the
American Relief Ship for Spain dated September 3, 1938. The Ameri-
can Relief Ship for Spain was cited as 'one of the several Communist
Party front enterprises which raised funds for Loyalist Spain (or rather
raised funds for the Communist end of that civil war).' (Special Com-
mittee on Un-American Activities Report, Mar. 29, 1944, p. 102.)

"The proceedings of the Congress of Youth of the American Youth
Congress, July 1-5, 1939 (p. 3), listed A. Philip Randolph as a signer
of the call to the congress.

"A. Philip Randolph was a sponsor of the Conference on Pan-Ameri.
can Democracy (letterhead, Nov. 16 1938). The booklet, The
Americans Say, published by the Coordinating Committee To Lift ifhe
Embargo, named him as a representative individual. He was a sponsor
of the Greater New York Emergency Conference on Inalienable Rights
(program of conference, Feb. -2, 1940).

"The Conference on Pan-American Democracy (known also as
Council for Pan-American Democracy) was cited as subversive und
Communist by the Attorney General in letters released June 1 aind
September 21, 1948; redesignated April 27, 1953, pursuant to Executive
Order No. 10450. The special Committee on Un-American Activities,
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in its, report of March 29, 1944 (pp. 161 and 164), cited the organiza-
tion as a Communist front which defended Carlos Luiz Prestes, a
Brazilian Communist leader and former member of the executive com-
mittee of the Communist International."The special Committee on Un-American Activities, in its report of
March 29, 1944 (pp. 137 and 138), cited the Coordinating Committee
To Lift the (Spanish) Embargo as one of a number of front organize.
tons set up during the Spanish civil war by the Communist Party in
the United States and through whicl the party carried on a great
deal of agitation.

"The Greater New York Emergency Conference on Inalienable
Rights was cited as a Communist front which was succeeded by the
National Federation for Constitutional Liberties (special committee
report, Mai. 29, 1944, pp. 96 and 129). The Committee on Un-Ameri-
can Activities, in its report of September 2, 1947 (p. 3), cited the
Greater New York Emergency Conference on Inalienable Rights
among a 'maze of organizations' which were 'spawned for the alleged
purpose of defending civil liberties in general, but actually intended
to protect Communist subversion from any penalties under the law.'

A. Philip Randolph was a sponsor of the Spanish Refugee Relief
Campaign, as shown by the back cover of a pamphlet, Children in
Concentration Camps. He signed the call to a United May Day con-
ference, according to the Daily Worker of March 17, 1937 (p. 4).
An undated letterhead of the United May Day Committee listed him
as chairman.

"The special Committee on Un-American Activities cited the Spanish
Refugee Campaign as a Communist-front organization (report, Jan.
3, 194, p. 9). ,

"The United May Day conference was cited as 'engineered by the
Communist Party for its 1937 May Day demonstrations' and also
organized by the party in 1938 (special committee report, Mar. 29,
1944, pp. 124 and 139).

"The Attorney General cited the United May Day Committee as
subversive and among the affiliates and committees of the Communist
Party, U.S.A., which seeks 'to alter the form of government of the
United States by unconstitutional means.' (Letter released December
4, 1947; redesignated April 27, 1953, and included on the April 1,
1954, consolidated list.) I

"The Daily Worker of January 23, 1937 (p. 3), announced that A.
Philip Randolph was scheduled to speak at the Southern Negro Youth
Congress, Richmond, Va., February 12-14. 'The People Versus H.C.L.'
listed him as a sponsor of the Consumers National Federation. He was
shown as a sponsor of the Public Use of Arts Committee on an un-
dated letterhead of that organization.

"The Southern Negro Youth Congress was cited as subversive and
among the affiliates and committees of the Communist Party U.S.A.,
which seeks to alter the form of government of the United States by
unconstitutional means. (Attorney General, letter released December
4, 1947; redesignated April 27,, 1953, and included on April 1, 1954,
consolidated list.) The special Committee on Un-American Activities,,
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in its report of January 3, 1940 (p. 9), cited the Southern Negro Youth
Congress as a Communist-front organization. The Committee on Un-
American Activities, in its report of April 17, 1947 (p. 14), cited the
Southern Negro Youth Congress as 'surreptitiously controlled' by the
Young Communist League.

The Consumers National Federation was, cited as a Communist-
front group by the special committee in its report of March 29, 1944
(p. 155).

"Public Use of the Arts Committee was cited as a Communist front
by the special committee in its report of March 29, 14 (p. 112)."

"FEBRUARY 13, 1956.
"SUBJECT: L. PEARL MITCHELL, national vice presi.

dent, NAACP, 1961.
"The public records, files and publications of tlds committee contain the following information con-

cerning the subject individual. This report should not be construed as represeting the reults of an
investigation by or findings of this committee. It should be noted that thc individual Is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise Indicated.

"The Daily Worker of April 18, 1936 (p. 3), named L. Pearl Mitchell,
identified as national director of the National Association for the
Advancement of Colored People, as chairman of a committee for a
benefit dance which was held by the Joint Scottsboro Defense Com-
mittee, Cleveland, Ohio, for the purpose of raising money to be sent to
New York.

'The Scottsboro Defense Committee was cited as a Communist front
by the special Committee on Un-American Activities in its reports of
January 3, 1939 (p. 82). and March 29, 1944 (p. 177)."'Miss L. Pearl Mitchell, of Cleveland Ohio, was one of the endorsers
of the National Negro Congress, as shown by the call for National
Negro Congress, Chicago, Ill., February 14, 1936.

"The National Negro Congress was cited as subversive and Com-
munist by the Attorney General of the United States in letters to the
Loyalty Review Board, released December 4, 1947, and September 21
1948; also included in the Attorney General's consolidated list of April
1, 1954.

"The special Committee on Un-American Activities stated that 'the
officers of the National Negro Congress are outspoken Communist
sympathizers, and a majority of those on the executive board are out-
right Communists" (special Committee on Un-American Activities,
report, January 3, 1939, p. 81; also cited, reports, January 3, 1940, p.
9; June 25, 1942, p. 20; March 29, 1944, p. 180; and included in the
Attorney General's consolidated list of April 1, 1954)."

"FEBRUARY 13, 1956.
"SUBJECT: BISHOP W. J. WALLS, national vice president,

NAACP, 1961.
"The public record, lies and publications of this committee contain the following information con-

caning the subject individual. This report should not be contrued u representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily

S omn0t a ommuit shzr or a elwtaeenless otherwise ludiested.
AS ShOWnin Sovet Russi Today for December 1942 (p. 42), W.

.Walls was a sponsor of the Congess of American-Soviet Friendship.
e was named as a sponsor of the National Council of American-
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Soviet Friendship on a letterhead of the group dated March 13, 1946,
and a memorandum issued by the organization March 18, 1946.

_"rhe National Council of American-Soviet Friendship was cited as
subversive and Communist by the Attorney General of the United
States (press releases of December 4, 1947, and September 21, 1948;
also included on consolidated list of April 1, 1954); the special Com-
mittee on Un-American Activities cited the National Council
(n a report dated March 29, 1944) as having been 'in recent months,

e principal front of the Communist Party.
'Bishop W. J. Walls, Chicago, Ill. supported the National Negro

Congress, as shown in the Daily Worker of February 3, 1936 (p. 2).
The National Negro Congress was cited as subversive and Communist
by the Attorney General of the United States( press releases of Decem-
ber 4, 1947, and September 21, 1948; also included on consolidated list
of April 1, 1954); the Attorney General had previously cited the Na-
tional Negro Congress as 'sponsored and supported by the Communist
Party (CONcMSSONAL BECO1Wn, Sept. 24, 1942, pp. 7687-7688). The
Special Committee cited the National Negro Congress as 'the Com-
munist-front movement in the United States among Negroes" (report of
January 3, 1939; also cited in reports of January 3, 1940; January 3,
1941, Y'une 25, 1942; and March 29, 1944).

"A petition to the United Nations, drafted and circulated b the
Council on African Affairs, contained the signature of BishopW. J.
Walls, according to the Daily Worker of June 5, 1950 (p. 4). The
Attorney General cited the council as subversive and Communist
(press releases of December 4, 1947, and September.21, 1948; also
conolidated list of April 1, 1954).&Bishop Walls also signed a statement of the National Committee
To Defeat the Mundt (anti-Communist) Bill, according to the Daily
Worker of April 3, 1950 (p. 4). The national committee. * * was
cited by the Committee on' Un-Ame'rican Activities as "a registered
lobbying organization which.has carried out the objectives'of the Com.
munist Party in its, fight against antisubversive legislation (report of
the Committee on Un-American Activities on the National Committee
To Defeat the Mundt Bill, released December 7, 1950).

"Identified as secretary of the board of bishops, A.M.E. Zion Church,
Bishop W. J. Walls was named as having endorsed the World Peace
Appeal (undated leaflet received, by the.conanittee September 11,
1950), and the Daily Worker of August 14; 1950 (p. 2). The World
Peace Appeal was cited as a petition campaign launched by the
Permanent Committee of the World Peace ,Oongress at its meeting in
Stockholm, March 16-19, 1950; as having 'received the enthusiastic
approval of every section of the international Communist hierarchy';
as having been lauded in the Communist press, putting 'every in-
dividual Communist on notice that he "has the duty to raise to this
appeal"'; and as having 'received the official endorsement of the Su-
preme Soviet of the U.S.S.R. * '(report of the Committee on Un-
American Activities on the Communist Peace Offensive, April 1, 1951).

"Bishop Walls was one of the' sponsors of the American Sponsoring
Committee for Representation at the World Peace Congres, as shown
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on a mimeographed letter of December 1, 1950; he was a delegate to
the World Peace Congress, as shown in the Daily Worker of Novem-
ber 7, 1950 (p. 2); he signed a protest made by the American Sponsor-
ing Committee for. Representation at the World Peace Congress (Daily
People's World of Nov. 20, 1950, p. 2). The protest was made against
exclusion by the British Government of more than 50 Americans, five-
sixths of the U.S. delegation to the World Peace Congress. In the
latter two sources, he was identified as secretary of the board of
bishops of A.M.E. Zion Church.

"The World Peace Congress was cited as a Communist front among
the 'peace conferences' which 'have been organized under Communist
initiative in various countries throughout the world as part of a cam-
paign against the North Atlantic Defense Pact' (report of the Com-
mittee on Un-American Activities dated April 1, 1951).

"According to the Daily Worker of October 2, 1949 (p. 2), Bishop
W. J. Walls of Chicago, endorsed Benjamin J. Davis, Jr., Communist,
and urged us reelection to the New York City Council. Benjamin J.
Davis was I of the 11 leaders of the Communist Party on trial."

UFEBRUARY 13, 1956..

"SUBJECT: JOHN HAYNES HOLMES, national vice presi-
dent, NAACP, 1954-61.

"The public records, files and publications of this committee contain the following information con-
cerning the subject individual. This report should not be construed as representing the results of U
investigation by or findings of this committee. It should be noted that the lqdividual is at necessarily
a Communist, a Communist sympathizer, or a fellow.traveler unless otherwise indicated.

"Rev. John Haynes Holmes was shown to bea member ,of the ad-
visory boardof the American,, Committee for Protection of Foreign
Born on a letterhead of the organization dated April 27, 1938i on a
letterhead dated January 1940,, and -in the call to the third annual
conference. The American Committee for. Protection of Foreign Born
was cited as subversive and Communist by. the Attorney General of
the United. States (letters to Loyalty Review Board, released June, I
and September 21, 1948; also included in consolidated list released
April 1, 1954). The special Committee on Un-American Activities
cited the organization. as 'fone of the oldest auxiliaries of the Com-
munist Party in the United States" (report, March 29, 1944, p.-155;
also'cited in report, June 25, 1942, p. 13)."In a bulletin, Spot News (p. 1), John Haynes Holmes was listed
as a sponsor of the American Committee to Save Refugees, which was
cited as a Communist front by the Special Committee on Un-American
Activities, report, March 29,1944 (pps. 49, 112, 129,133, 138, 167, 180).

"A letterhead dated November 18, 1936, showed John Haynes Holmes
to be a member of the general committee of the medical bureau,
American Friends of Spanish Democrac. 'New Masses (January 5,
1937i p. 31) also listed John Haynes Holmes as a member of the
general committee of that organization. In 1937-38, the Communist
Party threw itself wholeheartedly into the campaign, for the support
of the Spanish Loyalist cause, recr*ting men and organizing multi-
farious so-called relief organizations * such as ,American
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Friends of Spanish Democracy' (special committee on Un-American
Activities, report, March 29, 1944, p. 82).

"The Daily Worker (January 11, 1937, p. 2) reported that John
Haynes Holmes was a sponsor of the New York City Conference
Against War and Fascism. The Daily Worker (February 23 1938,
p. 2) reported that he signed a letter which was sponsored by the
American League for Peace and Democracy. A contribution from himappeared in Fight (September 1935, p. 2), a magazine published
by the American League Against War and Fascism; he was identified
as minister, Community Church, New York. The following is quoted
from an editorial comment on the article:

"'In a recent sermon Dr. Holmes made an eloquent appeal for unity
of Christians and Communists in opposition to the forces of reaction
driving toward war and fascism, and in struggle for the achievement
of a better world based on brotherhood and cooperation among men.

"' If churchmen will unite with Communists, Socialists, trade union-
ists, and everyone else opposed to war and fascism, our forces will be
tremendously strengthened, and war and fascism will not be inevitable.
Already the American League Against War and Fascism has brought
together in its ranks people of diverse political and religious beliefs,
liberals, radicals, and revolutionists, of all races and crees

"'The American League Against War and Fascism was organized
at the First United States Congress Against War which was held in
New York City, September 2' to October 1, 1933. Four years later at
Pittsburgh, November 26-28, 1937, the name of the organization was
changed- to the American League for Peace and Democracy. There
was, however, no fundamental change in the character of the organiza.
tion. It remained as completely under the controlof Communists when
the name was changed as it had been before' (special committee
report, Mar. 29, 1944, p. 53; also cited, in reports, Jan. 3, 1939, pp. 69
and 121; Jan. 3, 1940, p. 10; June 25, 1942, p. 14). The Attorney
General of the United States cited the league as subversive and Com-
munist (letters to Loyalty Review Board, released Dec. 4, 1947, and
Sept. 21, 1948; also included in consolidated list released Apr. 1, 1954).
The Attorney General cited it as a Communist-front Organization, in
re Harry Bridges, May 28, 1842 (p. 10) and said it was 'established in
the United States in an effort to create public sentiment on behalf of
a foreign policy adapted to the interests of the Soviet Union' (CoN-
GRiSSIONAL REcoIW, Sept. 24, 1942, p. 7683).

"The Daily Worker (Sept. 24, 1940, p. .5) reported that an open
letter sponsored by the Communist Party nd the American Civil
Liberties Union, demanding discharge of Comunist Party defendants
in Fulton and Livingston Counties, was signed by John Haynes
Holmes.

"The Daily Worker of February 13, 1937 (p. 2), reported that
aroused by the Fascist tactics displayed by the Brazilian Government
in its treatment of hundreds of political prisoners held without trial
since November 1935, outstanding among them Luiz Carlos Prestes,
leader of the liberation movement of the Brazilian people, and Arthur
Ewert, ex-deputy in the German Reichstag, outstanding Americans have
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signed their names to acable of protect forwarded to President Vargas
of Brazil.' Among those named as signers was Dr. John Hayes Holmes,
Community Church. A letterhead dated November 16, 1938, of the
conference on Pan American Democracy, listed John Haynes Holmes
as a sponsor. The Attorney General cited this organization -is subver-
sive and Communist (letters to Loyalty Review Board, released June
1 and Sept. 21, 1948; also included in consolidated list released Apr.
1, 1954). The special Committee on Un-American Activities cited the
organization as a Communist front which defended Carlos "Luiz
Prestes, a Brazilian Communist leader and former member of the
executive committee of the Communist International reporti M ar . 29,
1944, pp. 161 and 164; also cited in report, June 25, 1942, p. 18).

"The Daily Worker of February 13, 1939 (p. 2), reported that Dr.
John Haynes Holmes was a member of the Descendants of the Ameri-
can Revolution. The Daily Worker (Jan. 21, 1938, p. 2), also referred
to him as a sponsor and as a member of the advisory board of that
organization. A pamphlet, Descendants of the American Revolution
(back page), listed him as a member of the advisory board of the
organization. The special committee (report, June 25, 1942, pp. 18
and 19) cited the Descendants of the American Revolution as a Com-
munist-front organization set up as a radical imitation of the Daughters
of the American Revolution. The descendants have uniformly adhered
to the line of the Communist Party. o The educational director 00

is one Howard Solzam, an instructor at the Communist Party's W4orkers
School in New York.'

"A program of the conference (February 12, 1940), named John
Haynes Holmes as a sponsor of the Greater New York Emergency Con-
ference on Inalienable Rights. This conference was cited by the special
Committee on Un-American Activities as a Communist front which
was succeeded by the National Federation for Constitutional Liberties
(report, March 9, 1944, pp. 96 and 129). It was also cited by the
congressional Committee on Un-American Activities (report No. 1115,
September 2, 1947, p. 3).

An open letter to the U. S. Senate, initiated and distributed by the
National Emergency Conference for Democratic Rights, in protest
of the Dempsey deportation bill and the McCormack rider attached
to the Walter espionage bill, was signed by the Reverend John Haynes
Holmes (photostat of open letter). 'It will be remembered that during
the days of the infamous Soviet-Nazi Pact, the Communists built

protective organizations known as the National Emergency Con-
erene, the National Emergency Conference for Democratic Rights,

which culminated in the National Federation for Constitutional Liber-
ties' (Committee on Un-American Activities, report No. 1115, Septem-
ber 2, 1947, p. 12). The special committee cited the National Emer-
gency Conference 0 * * as a Communist front in the report of March
29, 1944 (pp. 48 and 102).

"The Daily Worker of February 8, 1939 (p. 7), reported that John
Haynes Holmes was contributor to a booklet published by the League
of American Writers. The league was cited 'as a Communist-front
organization In three reports of the special committee (report, January
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3, 1940, p. 9; June 25, 1942, p. 19; March 29, 1944, p., 48). It was cited
as subversive and Communist by the Attorney General (letters to
Loyalty Review Board, released June 1, and September 21, 1948; also
included in consolidated list released April 1, 1954). Previously, the
Attorney General (CoNcmwSSOxAL Rior, September 24, 1942, pp.
7685 and 7686) stated that the'overt activities of the league 'leave
little doubt: of Its Communist control.'

"An undated letterhead listed, John Haynes Holmes a~q. sponsor of
the New York Tom Mooney Committee, which was cited as a, Com-
munist front by the special committee (report, March 29, 1944, p. 154).

"An undated leaflet published by the Citizens' Cemmitttee to Free
Earl Browder named Dr. John Haynes Holmes, Community Church,
New York City, among those who appealed to President Roosevelt for
justice in the Browder case. The Citizens Committee to Free Earl
Browder was cited as Communist by the U.S. Attorney General (CON-
GnmSSIONAL Rrii, September 24, 1942, p. 7687; letter to Loyalty
Review Board, released April 27, 1949; also included in consolidated
list released April 1, 1954). 'When Earl Browder (then general secre-
tary, Communist Party) was in Atlanta, Penitentiary serving a sentence
involving his fraudulent passports, the Communist Party's front which
agitated for his release was known as the Citizens' Committee to
Free Earl Browder ' * * (special committee report, March 29, 1944).-

"Soviet Russia Today for December 1933 (p. 17) listed John Haynes
Holmes among the endorsers of the National Committee, Friends of
the Soviet Union. A pamphlet issued by the Friends of the Soviet
Union entitled 'Welcome. 'Land of Soviets" Moscow-New York 1929
listed John Haynes Holmes as a member of the Reception Committee
for the Soviet Flyers. The Attorney General cited Friends of the Soviet
Union as Communist (letters to Loyalty Review Board, released
December 4, 1947, June 1 and September 21, 1948; also included in
consolidated list released April 1, 1954). The special committee cited
it as 'one of the most open Communist fronts in the'United States
whose purpose 'is to propagandize for and defend'Russia and its
system of government' (report, January 3, 1939, p. 78).

"Rev. John Haynes Holmes, New York, N.Y., was shown to be a
sponsor of the Mid-Century Conference for Peace on the call to that
conference. The conference was cited'by this committee at a meeting
held in Chicago, May 29 and 30, 1950, by the Committee for Peaceful
Alternatives to the Atlantic Pact and as having been aimed at assem-
bling as many gullible persons as possible under Communist direction
and turning them into a vast sounding boar4 for Communist propa-
ganda' (report 378, April 25, 1961, 58).

"A letterhead dated March 16, 1937s listed John Haynes Holmes as
a member of the National People's Committee Against Hearst, cited by
the special Committee on Un-American Activities as a subsidiary
organization of the American League for Peace and Democracy, which
was described on page 2 of this report (report, June 25, 1942; . 16).

"A letterhead dated March 20, 1920, listed Rev. John Haynes olmes
as a member of the advisory board of Russian Reconstruction Farms,
Inc., cited by the special committee as a Communist enterprise which
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was directed by Harold Ware, son of the well-known Communist Ella
Reeve Bloor (report, March 29, 1944, p. 76).

"New Masses for March 31, 1936 (p. 2) named John Haynes Holmes
as a member of the League for Mutual Aid, cited as a Communist
enterprise by the special committee (report, March 29,1944, p. 76).

"According to the Daily Worker of February 16, 1958 (p. 16) Rev.
John Haynes Holmes signed a statement to the mayor and city council'
in behalf of Simon Gerson, a Communist, An advertisement in tlf 0
New York Times (February 19, 1948, p. 13), listed him as a support
of the Citizens Committee to Defend Representative Government,
supporting the seating of Gerson.

'The', following was reported in the Daily Worker on Septembe.r
22, 1948 (p. 5): 'Prof. Ralph Sarton Perry of Harvard University re-
leased yesterday the names of 93 prominent educators, churchmen,
and individuals in other cultural fields, who have formed a committee
of welcome for the Very Reverend Hewlett Johnson, D.D.; dean of
Canterbury. Cathedral, Dean Johnson had been invited to visit the
United States by the National Council of American-Soviet Friendship
for a countrywide tour under its auspices. A visa was refused him on
the ground that the sponsoring organization was on the Attorney
Generals list. The Committee of Welcome had extended to Deta
Johnson an invitation to come to the United States under its independ-
ent auspice in November and December of this year and to speak at
public gatherings.' The article named Dr. John Haynes Holmes,
minister, the Community Church, New York, among the members
of the committee.

"The National Council of American-Soviet Friendship was cited
as subversive and Communist by the Attorney General (letters to
Loyalty,, Review. Board; released December, 4, 1947 and September
21, 1948; also included in consolidated list released April 1, 1954). TIw
special committee cited the National Council'* * * as the Communist
Party's principal front for all things Russian' (report, March 29, 1944,
p. 156)..

"'he Daily Worker of February 19, 1951 (p. 2), reported that Rev.
John Haynes Holmes was a signer of a statement addressed to the
Attorney General, urging withdrawal of contempt of Congress proceed-
ings against a number of persons who had been indicted& for refusing
to answer questions before congressional committees.

0The Dafiy People's World of August 1, 1951 (p. 2), reported that
the Rev. John Haynes Holmes endorsed a statement attacking the
Smith Act, which was anti-Communist legislation. It was reported in
the Daily Worker of January 15, 1953 (p. 8), that Rev. John Haynes
Holmes, minister emeritus, the Community Church of Ne-0 York,
signed a letter to President Truman asking for amnesty for 11 leaders
of the Communist Party arrested under the Smith Act.

"In testimony before this committee on July 7, 1953, Benjamin
Gitlow, former member of the Communist Party, said: 'Before the
creation of the front organizations, the ministers who carried but the
instructions of the Coimmunist Party or collaborated with it were
limited in numbers. The outstanding ones among them were * * I
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Rev. John Haynes Holmes 0 0  (Communist Activities in the New
York Area, p. 2077).

"The Daily Worker of January 1, 1953 (p. 1), reported that Rev.
John Haynes Holmes signed a petition for clemency for the Rosen-
bergs. The same newspaper on January 13, 1953 (p. 2), published a
list of 'the clergymen of various faiths and other religious leaders who
have urged President Truman to use his power of clemency to save
the lives of Ethel and Julius Rosenberg.' The name of Dr. John Haynes
Holmes, New York, appeared on the list. The Rosenbergs had been
convicted of conspiracy to commit espionage and sentenced to death."

"FEBRUARY 13, 1956.
"SUBJECT: WILLIAM LLOYD IMES, national vice presi.

dent, NAACP, 1961.
"The public records, files and publications of this committee contain the following information con.

corning the subject individual. This report should not be construed as representing the results of an
Investigation by or findings of this committee. It should be noted that the individual is not 'necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"William Lloyd Imes was one of those who signed a statement on
December 14, 1939 (the day before the 148th anniversary of the Bills
of Rights), 'warning against denying to the Communists, or to any
other minority group, the full freedom guaranteed by the Bills of
Rights' (letter signed by Dashiell Hammett dated, January 1940,
attached to the statement).

"A pamphlet entitled 'he People vs. H.C.L.' which was dated
December 11-12, 1937, named William. Lloyd Imes as one of the
sponsors of the Consumers National Federation, publishers of the
pamphlet.

"The special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 155), cited the Consumers National Federation
as a Communist-tront organization.

"He supported the National Negro ,Congress (Daily Worker, Feb.
3, 1936, p. 2); spoke at the Second National Negro Congress in October
1937 (program of the congress); and supported a conference of the
congress to push passage of the antilynch bill (Daily Worker, Mar.
17, 1938, p. 4).

"The Attorney General of the United States cited the National Negro
Congress as subversive and Communistin letters to the Loyalty Review
Board, released December 4, 1947, and September 21, 1948; rede-
signated April 27, 1953, and included on theApril 1, 1954, consolidated
list of organizations redesignated pursuant.to Executive Order No.
10450. The organization was cited previously by the Attorney General
as a Communist front (CONGBFSIoNAL REcow, Sept. 24, 1942, pp.
7687 and 7688). The special Committee on Un-American Activities, in
its report of January 3, 1939 (p. 81), cited the National Negro Con-
gress as 'the Communist-front movement in the United States among
Negroes* * oi

"William Lloyd Imes sponsored a dinner-forum called by the Prot-
estant Digest Associates on the subject, Protestantism answers hate,
which was held in New York City, February 25, 1941. ,

"Protestant Digest was cited its 'a magazine which has, faithfully
propagated the Communist Party line under the guise of being a
32
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religious journal' (special Committee on Un-American Activities, re-
port, Mar. 29, 1944, p. 48) .

"He signed a petition of the American Committee for Democracy
and Intellectual Freedom, as shown on a mimeographed sheet attached
to a letterhead dated January 17, 1940; and sponsored a citizens rally
of the same organization, on April 13, 1940, in New York City (ac.
cording to a leaflet announcing the rally). -

"The special Committee on Un-American Activities, in its report of
June 25, 1944 (p. 13), cited the American Committee for Democracy
and Intellectual Freedom as a Communist front which defended Com-
munist teachers.

"William Lloyd Imes sponsored the Fourth Annual Conference of
the American Committee for Protection of Foreign Born, as shown on
a letterhead of the conference which was held in Washington, D.C.,
March 2 to 3, 1940.

"The Attorney General cited the American Committee for Protection
of Foreign Born as subversives and Communist in letters'to the Loyalty
Review Board, released June I and September 21, 1948; redesignated
April 27, 1953, and included on the April 1, 1954, consolidated list,
The special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 155), cited the American Committee for Protection
of Foreign Born as 'one of the oldest auxiliaries of the Communist
Party in the United States.

"Dr. Times contributed to Fight magazine, official organ of the Ameri-
can League Against War and Fascism (Fight for August 1SJ5, p. 4);
he was chairman of a rally of the American League which was held
in Harlem (Fight for September 1935, p. 14); he spoke at the National
People's Committee Against Hearst of the American League (Daily
Worker, Oct. 21, 1936, p. 4); he supported a statement of e League,
addressed to the UnitedStates Congress (Daily Worker, Feb. 27, 1937,
p. 2); he was a member of the National People's Committee Against
Hearst (letterhead of Mar. 16, 1937); he spoke in New York City at
a joint meeting of the American League and American Friends of the
Chinese People (Daily Worker, Sept. 23, 1937, p. 2); and was one of
the sponsors of the China Aid Council of the American League, as
shown on a letterhead of the council dated May 18, 1938. As shown
by the Daily Worker of April 6,1937 (p. 5), Rev. William Lloyd Imes,
pastor, St. James Presbyterian Church, was guest of honor at a dinner
of the American League Against War and Fascism, April 6, 1937,
New York City.

"The Attorney General cited the American League Against War and
Fascism as subversive and Communist in letters released December
4, 1947, and September 21, 1948; redesignated April 27, 1953, and
included on the April 1, 1954, consolidated list. The organization was
cited previously by the Attorney General as a 'Communist-front or-
ganization' in (re Harry Bridges, May 28, 1942, p. 10); and 'established
in the United States in an effort to create public sentiment on behalf of
a foreign policy adapted to the interests of the Soviet Union' (CON.
GRESSIONAL EORD, Sept. 24, 1942, p. 7683). The special Committee
on Un-American Activities, in its report of March A9,1944 (p. 53),
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cited the American League Against War and Fascism us 'completely
under the control of Communists."

" A letterhead dated November 3, 1937, lists William Lloyd Imes as
a member of the national executive committee, People s Congress for
Democracy and Peace; he sponsored the Boycott Japanese Goods
Conference of the American League for Peace and Democracy, Feb-
ruary 5, 1938 (Daly Worker, Jan. 11, 1938, p. 2); he signed a letter
of the American League, as was shown in the Daiy Worker of Feb-
ruary 23, 1938 (p. 2); he signed a statement of the league concerning
the International situation (New Masses, Mar. 15, 1938, p. 19); a
letterhead of the New York City Division of the American League
named him as a member of the advisory board as of that date (Sept.
22, 1938); a letterhead of the City Executive Committee, New York
City Division, American League for Peace and Democracy, dated
September 26, 1938, contained the name of the Reverend William
Lloyd Imes in the list of members of the advisory board; he endorsed
the American Congress for Peace and Democracy, January 6-8,1939, in
New York City, as shown on a letterhead dated December 7, 1938. A
letterhead of the New York City Division, American League for Peace
and Democracy, dated March 21, 1939, listed him as a member of the
advisory board of the league. A letterhead of the Baltimore Division,
American League for Peace and Democracy, dated May 18, 1939, con-
tained the name of Dr. Times in the list of members of the national
committee; a letterhead of the league, dated July 12, 1939 furnished
the same information, and also a pamphlet entitled '7 Milion *,
which was published by the league.o ,

'The Attorney Genaral cited the American League for Peace and
Democracy as subversive and Communist in letters released June 1
and September 21, 1948; redesignated April 21- 1953, and included on
the April 1, 1954, consolidated list. The Attorney Gerieral cited the
organization previously as established, in the United Saates in 1937
as successor to, the American League Against War and Fascism 'in a
effort to create public sentiment on behalf of a foreign policy adapted
to the interests of the Soviet Union' (CoNmmioN4AL, RzcOI, Sept.
24,1942, pp. 7683 and 7684). The special Committee on Un-American
Activities, in its report of January 3, 1939 (pp, 69-71), cited the Ameri-
can League for Peace and Democracy as 'e largest of the Communist
front movements in the United States.'

"The Dafy Worker of August 13, 1940 (p.5), named Dr. Times as
one who endorsed the Emergency Peace Mobilization; he was one of
the sponsors of the Greater New York Committee of the Emergency
Peace Mobilization, as shown on an undated'letterhead. -

"The Attorney General cited the Emergency Peace Mobilization
as follows: "The American Peace Mobilization was formally founded
at a meeting in Chicago at the end of August 1940, known as
the Emergency Peace Mobilization' (CosouwssIoNAL RECOD, Sept.
24, 1942, p. 7684). The special Committee on Un-American Ac-
tivities in its report of March 29, 1954, cited the Emergency Peace
Mobilization as a Communist front which came forth, after Stalin
signed, his -pact with Hitler,- to oppose the. national defense, program,
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lend-lease, conscription, and other American warmongering efforts.
It immediately preceded the American Peace Mobilizattion in 1940.

"Dr. Times sponsored the Conference on Constitutional Liberties In
America, as shown on the call to the conference, June 7, 1940; he
signed a letter of the National Federation for Constitutional Liberties
addressed to Attorney General Jackson, in defense of ballot rights
of minorityparties (Daily Worker, Sept. 24, 1940, p. 1); he signed a
statement of the federation, opposing use of injunctions in labor dii
putes, according to an advertisement which app in the New York
Times of April 1, 1946, in which source e was identified as president
of Knoxville College.

"The special Committee on Un-American Activities cited the Con-
ference on Constitutional Liberties in America as 'an important part
of the solar system of the Communist Party's front organizations (Re-
port, Mar. 29, 1944, p. 102). The Attorney General cited the con-
ference as one as a result of which was established the National,
Federation for Constitutional Liberties (CoNamEssoNAL RuCOrD, Sept.
24,1942, p. 7687).

'The Attorney General cited the National Federation for Constitu-
tional Liberties as subversive and Communist in letters released
December 4, 1947, and September 21, 1943; redesigned April 27, 1953,
and included on the April 1, 154; consolidated list. The Attorney
General cited the organization previously as 'part of what Lenin called
the solar system of organizations, ostensibly having no connection with
the Communist Party, by which Communists attempt to create sym-!pathizers and supporters of their program * (CONGRESSIONAL

R itn, Sept. 24, 1942, p. 7687). The special Committee on Un-
American Activities, in its report of March 29, 1944 (p. 50),. cited the
National Federation for Constitutional Liberties as 'one of the viciously
subversive ,organizations of the Communist Party:,

"Dr. Times signed ar. open letter of the National Emergency Con-
ference for Democratic Rights (Daily- Worker, May 13, 1940f, pp. 1
and 5); he was one of the sponsors of the Conference on Pan-Ameri-
can Democracy, as shown on a letterhead of that group dated Novem-
ber 16, 1938.

T"he National Emergency Conference for Democratic Rights was
cited as a Communist front organization by the special committee in
its report of March 29, 1944 (pp. 48 and 102). The Committee on Un-
American Activities, in its reportof September 2, 1947 (p. 12), cited
the National Emergency Conference foi Democratic Rights as follows:
'It will be remembered that during the days of the infamous Soviet
Nazi pact, the Communists built protective organizations known as
the National Emergency Conference, the National Emergency Con;,
ference for Democratic Rights, which culminated in the National
Federation for Constitutional Liberties.', , 1, , -I

'he Conference on Pan.American Democracy (known also as
Council for Pan-American Democracy), was cited as subversive and
Communist by the Attorney General in letters released, June. 1 and
September 21, 1948; redesIgnatd April 27, 1953, pursuant to Execu-.,
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tive Order No. 10450. The Special Committee on Un-American Activi-
ties, in its report of March 29, 1944 (pp. 161 and 164), cited the Con-
ference on Pan-American Democracy as a Communist front which de-
fended Carlos Luiz Prestes, a Brazilian Communist leader and former
member of the executive committee of the Communist International.

"Dr. Times was one of the sponsors of the Greater New York Emer-
gency Conference on Inalienable Bights, as shown on the program of
the conference, February 12, 1940. He spoke before the American
Youth Congress (Daily Worker, Jan. 29, 1938, p. 3); and endorsed
the American Youth Act, as shown on a press release of the American
Youth Congress.

"The special Committee on Un-American Activities, in its March
29,1944, report (pp. 96 and 120), cited the Greater New York Emer-
gency Conference on Inalienable Rights as a Communist front which
was succeeded by the National Federation for Constitutional Liberties.
The organization was cited by the Committee on Un-American Activi-
ties (report, Sept. 2, 1947, p. 3), as among a 'maze of organizations'
which were 'spawned for the alleged purpose of defending civil
liberties in general but actually intended to protect Communist sub-
version from any penalties under the law.'

"The American Youth Congress was cited as subversive and Com-
munist by the Attorney General in letters released December 4, 1947,
and September 21, 1948; redesignated April 27, 1953, and included onthe April 1, 1954, consolidated list. The group was cited previously
by the Attorney General as 'originated in 1934 and" * * has been con-
trolled by Communists and manipulated by them to influence the
thought of American youth' (CONGRSSIONAL REcoRD, September 24,
1942, p. 7685). The Special Committee on Un-American Activities, in
its report of June 25, 1942 (p. 16), cited the American Youth Congress
as 'one of the principal fronts of the Communist Party' and 'prominent-
ly identified with the White House picket line * * *.

"According to the proceedings and report, and to 'Equal Justice' for
July 1939, he sent eetin to the National Conference of the Inter-
national Labor Defense. He signed a letter to President Roosevelt,
defending the publication, New Masses (issue of April 2, 1940, p. 21).

"The Attorney General cited the International Labor Defense as
subversive and Communist in letters released June 1 and September
21, 1948; redesignated April 27, 1953, and included on the April 1,
1954, consolidated list. The group was cited previously by the Attorney
General as the 'legal arm of the Communist PArty' (CONRESsIONAL
REoPRD, Sept. 24, 1942, p. 7686). The special Committee on Un-
Araerican Activities, in its report of January 3, 1939 (pp. 75-78), cited
the International Labor Defense as the legal defense arm of the Com-
tunist Party of the United States.'

"New Masses was cited as a 'Communist periodical' by the Attorney
GC, general (CoN rssRoO ioo, Sept. 24, 1942, P. 7668). The special
Committee on Un-American Activities, in its report of March 29, 1944
(pp. 48 and 75), cited New Masses as a nationally circulated weekly
journal of the Communist Party "
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"FEBRUARY 13, 1956.
"SUBJECT: DR. W. MONTAGUE COBB, chairman of the

national health committee, NAACP, 1954.
"The public records, files and publications of this committee contain the following Information con-

cetning the subject individual. This report should not be construed s representing the results of an
investigation by or findings of this committee. It should be noted that the individual Is not necessarily
a Communist, a Communist sympathizer, or a fellow-travele unless otherwise Indicated.

"According to the Bookshopper for July 1948 (p. 2), Montague
Cobb, professor Howard University, lectured at a membership meet-
ing in January 3948 of the Washington Cooperative Bookshop 916
17th Street NW., Washington, D.C.

'The Attorney General of the United States found that "evidence of
Communist penetration or control [of the Washington Cooperative
Bookshop] is reflected in the following: Among its stock the establish-
ment has offered prominently for sale books and literature identified
with the Communist Party and certain of its affiliates and front organi-
zations * * * certain of the officers and employees of the bookshop,
including its manager and executive secretary, have been in close
contact with local officials of the Communist Party of the District of
Columbia' (CoNGRmSIONAL REcoR, Sept. 24, 1942, p. 7688M); Sub-
sequently, it was cited by the Attorney General as subversive and Com-
munist (press releases of December 4, 1947, and September 21, 1948;
also included on consolidated list of April 1, 1954). The special Com-
mittee on Un-American Activities cited the organization as a Com-
munist front (report 1311 of March 29, 1944).

"Dr. W. Montague Cobb, identified as professor of analzomy, Howard
University, spoke at the 1947 convention of the Association of Internes
and Medical Students, according to their official organ, the Interne
(January 1948, p. 61); the same publication (February 1950, p. 27)
reported that he had spoken at a convention of the organization; the
printed program of the 16th Convention of the Association of Interngs
and Medical Students which was held in December 1950, revealed
that he had spoken at the convention.

"The Association of Internes and Medical Students was cited a an
organization which 'has long been a faithful follower of the Com-
munist Party line, and which supported the International Union of
Students' Second World Student Congress in Prague in August 1950
_(report of the Committee on Un-American Activities on the Commmist
Peace Offensive, dated April 1, 1951). I

"An advertisement which appeared in the Washington Post of May
18, 1948 (p. 15), disclosed the name of Dr. W. Montague Cobb as
having signed a statement against the Mundt (anti-Communist) blll.w

"FEBRUARY 13, 1956.
"SUBJECT: WESLEY W. LAW, Savannah, Ga., national

board of directors, NAACP, 1961.
'w public records, fifes and publications of this committee contain the following Information con-

.wenhing the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necearily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"An undated press release, General Youth Statement (p. 3), listed
W. W. Law, Savannah, Ga., as an'endorser of the Youth Statement of
the Mid-Century Conference for Peace (May 29-30, 1950).
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"The Committee on Un-American Activities, in its report on the
Communist Peace Offensive, April 1, 1951 (p. 58), cited the Mid-
Century Co iference for Peace at a meeting held in Chicago, May 29
and 30, 19'50, by the Committee for Peaceful Alternatives to the
Atlantic Pat and as having been 'aimed at assembling as many gullible
persons as possible under Communist direction and turning them into
a vast sounding board for Communist propaganda.'

"The Daily Worker of June 23, 1949 (p. 2), reported that W. W.
Law, past national chairman, National Association for Advancement
of Coored People, youth division, Savannah, Ga., signed a statement
against the North Atlantic Pact"

"FEBRUARY 13, 1956.
"SUBJECT: DR. J. M. TINSLEY, national board of directors,

national health committee, NAACP, 1961.
"The, public records, files and publications of this committee contain the following Information con-

caning the subject Individual.' This report should not be construed as representing the results of an
inestigaion by or findings of this committee. It should be noted that the individual is not necsarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"As shown by the official proceedings of the National Negro Con-
gress, 1936 (pp. 5, 41), Dr. J. M. Tinsley, Virginia, was a member of
the presiding committee and a member of the national'executive
council of the organization. J. M. Tinsley, Richmond, was treasurer
of the National Negro Congress. (Daily Worker, Apr. 7, 1936, p. 3).

"The Attorney General of the United States cited the National Negro
Congress as subversive and Communist in letters to the Loyalty Re-
view Board, released December 4, 1947 and September 21, 1948;
,redesignated April 27, 1953, and included on the April 1, 1954 con-
solidated list of organizations designated previously pursuant to Execii-
tive Order No. 10450. The organizati0A was, cited previously by the
Attorney General as a Communist-front group (CONcSIoNOAL RE-
com, Sept. 24, 1942, pp. 7687 and 7688). The special Committee on
Un-American Activities, in its report of january 3, 1939 (p. 81), cIted
the National, Negro Congress as 'the Communist-front movement in
the United States among Negroes o'

"!J. M. Tinsley endorsed the Southern Negro Youth Congress (Daily
Worker, Feb. 25, 1938, p. 3).

"The Southern Negro Youth Congress was cited by the Attorney
General as subversive and among the affiliates and committees of the
Communist Party, U.SA., which seeks to alter the form of govern-
ment of the United States by unconstitutional means (letter released
Dec. 4, 1947; redesignated Apr. 27, 1953, and included on Apr. 1, 1954,
consolidated list). The special Committee on Un-American Activities,
in its report of January 3, 1940 (p. 9), cited the Southern Negro Youth
Congress as a Communist-front organization. The Committee on Un-
American Activities, in its report of April 17, 1947 (p. 14), cited the
Southern Negro Youth Congress as "a surreptitiously controlled' by the
Young Communist League. , "
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"FEBRUARY 14 1956.
"SUBJECT: DR. HARRY J. GREENE, Philadelphia, Pa., na-

tional board of directors, national health committee, NAA.
CP, 1961.

"The public records, files and publications of this committee contain the following Informatiotb con-
cerning the subject Individual. This report should not be contred as represeuting the results of an
Investigation by or findings of this committee. It should be noted that the ndividual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"On the call to a Conference on Constitutional Liberties in America
at Washington, D.C., June 7-9, 1940, the name of Dr. Harry J. Greene
of Philadelphia, Pa., appears in a list of the sponsors; he was one of
the sponsors of the National Federation for Constitutional Liberties,
as shown on their letterheads dated September 1Q and November 6,
1940, in which sources he is shown as being from Philadelphia.

"The printed program of a National Action Conference for Civil
Rights which was scheduled to be held,, in Washington. D.C., April
19-20, 1941 named Dr. Harry J. Greene, Philadelphia, as one of the
sponsors of that conference, called by the National Federation for
Constitutional Liberties.

"The Attorney General of the United States cited the National
Federation for Constitutional Liberties (formed as a result of the
Conference on Constitutional Liberties in America, June 7-9, 1940),
as 'part of what Lenin called the solar system of organizations * * *by which Communists attempt to create sympathizers and supporters
of their programs'; and as subversive and Communist. (CONmSSIONAL
RECORD_, Sept. 24, 1942, p. 7687;, and press releases of Dec. 4, 1947, and
Sept. 21, 1948, respectively; also included on consolidated list released
Apr. 1,1954.) The special Committee on Un-American Activities cited
the National Federation for Constitutional Liberties as 'one of the
viciously subversive organizations of the Communist Party' (report of
Mar. 29, 1944; also cited in reports of June 25,1942, and Jan. 2,1943).
The Committee on Un-American Activities also cited the National
Federation for Constitutional Liberties in a report released September
2, 1947.

"Dr. Harry J. Greene was chairman of a discussion group on 'Denial
of Citizenship Rights' at the Second National Negro Congress, October
15-17, 1937, in Philadelphia, as shown on the printed program of that
confess (p. 19) in which source he is identified as being from Phila-
delphia, Pa., and president of the Philadelphia branch, National As-
sociation for the Advancement of Colored People. A booklet of the
National Negro Congress entitled 'Ve Are Rising" (April 1939, p. 2)
named one Harry Green as vice president, Philadelphia council of the
congress.

"The special Committee on Un-American Activities cited the Na-
tional Negro Congress as 'the Communist-front movement in the
United States among Negroes' (reportof Jan. 3, 1939; also cited in
reports of Jan. 3, 1940; June 25, 1942; and Mar. 29, 1944). The At-
torney General cited the Congress as "an important sector of the
democratic front, sponsored and supported by-the Communist PartY'
(CoGU IONA.. RO4, Sep ,14 pp.7687and 7688); later, the
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Attorney General cited the congress as subversive and Communist
(press releases of Dec. 4, 1947 and Sept. 21, 1948; also included on
consolidated list released Apr. 1, 1954).

"FEBRUARY 13, 1956.
"SUBJECT: ROSCOE DUNJEE, national vice-president,

1961.
"The public records, files and publications of this committee contain the following information con.

corning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. it should bc noted that the individual Is not necesarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

'The Daily Worker for April 16,1947 (p. 2), reported that Roscoe
Dunjee, attorney; Oklahoma City, Okla., was one of the signers of a
statement defending the Communist Party. He was one of the signers
of a statement condemning 'punitive measures directed against the
Communist Party' as shown by the April 20, 1947 issue of the Worker
(p. 8). The Daily Worker for April 27, 1947 (p. 24), shows Roscoe
Dunjee as one of the signers of a statement against the ban on the
Communist Party, Roscoe C. Dunjee, publisher of the Black Dispatch,
Oklahoma City, was a sponsor of a statement attacking the arrest of the
Communist Party leaders, according to the Daily Worker, August 23,
1948, (p. 3). He sponsored the 'Statement by Negro Americans' in be-
half of the arrested Communist leaders as shown by the August 29,
1948, issue of the Worker (p. 11).: The Daily Worker for March 7,
1950 (p. 4), reported that Roscoe Dunjee attacked Judge Medina in
the case of the Communist leaders.

"Roscoe Dunjee was a member of the initiating committee, of the
Congress on Civil Rights held in Detroit, Mich., April 27 and 28, 1946,
as shown by the summons to the congress. The Daily Worker of April
16, 1947 (p. 2 ), reported that Roscoe Dunjee of Oklahoma City, Okla.,
was one of the signers of a statement released by the Civil Rights Con-
gress defending the Communist Party. The Civil Rights Congress was
cited as subversive and Communist by the Attorney General of the
United States (letters to the Loyalty Review Board, 1947 and 1948;
included in consolidated list released Apr. 1, 1954). The Committee
on Un-American Activities cited the organization as being 'dedicated
not to the broader issues of civil liberties, but specifically to the defense
of individual Communists and the Communist Party' and 'controlled
by individuals who are either members of, the Communist Party or
openly loyal to it' (report No. 115, Sept. 2, 1947, p. 2 and 19).

"The pamphlet Seeing Is Believing, 1941, an the testimony of
Walter S. Steele, public hearings, Committee op Un-American Activi-
ties, July 21, 1947 (p. 135), show Roscoe Dunjee as a member of the
Council on African Affairs, Inc. The Council on African Affairs was
cited as subversive and Communist by the'United States Attorney
General (letters to the Loyalty Review Board, released December 4.
1947, and September 21, 1948. He redesignated the organization on
April 27, 1953; also included in consolidated list released April 1, 1954.)

"Roscoe Dunjee was a sponsor of the Win the Peace Conference of
the National Committee To Win the Peace, as shown, by the_ Daily
Worker March 5, 1946, a letterhead of the organization dated ,February
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28, 1946* and the call to a win-the-peace conference, National Press
Building, Washington, D.C., April 5-7, 1946.? The National Committee
To Win the Peace was cited as subversive and Communist by the
United States Attorney General (letters to the Loyalty Review Board,
released in 1947 and 1948; redesignated April .27, 1953; also included
in consolidated list released April 1, 1954).

"The Daily Worker for October 19, 1948 (p..7), reported that Roscoe
Dunjee was one of those who signed a statement released by the Na-
tional Council of the Arts, Sciences,, and Professions. The council was
cited as a Communist front by this committee in its review, of the
Scientific and Cultural Conference for World Peace (April 26, 1950-
oringnal release date April 19, 1949, p. 2).

"Roscoe Dunjee was a signer of the call to the Second Southern Con.
ference for Human Welfare, Chattanooga, Tenn., April 14-16, 1940.
A letterhead of the conference, dated June 4, 1947, shows Roscoe
Dunjee as vice president and a member of the national committee of
that organization. He was also shown as vice president of the organiza-
tion in an undated leaflet, The South Is Closer Than You Think and
the testimony of Walter S. Steele, public hearings, Committee on Un-
American Activities, July 21, 1947, page 139. The Southern Conference
for Human Welfare was cited as a Communist front 4ihich received
money from the Robert Marshall Foundation, one of' the principal
sources of funds by which many Communist fronts operate. (Special
Committee on Un-American Activities, report, March 29, 1944, p. 147.)
In its report of June 12, 1947, the Committee on Un-American Activi-
ties described the conference as a Communist-front organization 'which
seeks to attract southern liberals on the basis of its seeming interest in
the problems of the South,' although its 'professed interest in southern
Welfare is simply an expedient for larger aims serving the Soviet
Union and its subservient Communist Party in the United States.'-

'"he New York Times of October 9, 1944 (p. 12), reported that
Roscoe Dunjee was one of the signers of an open letter to Cov. Thomas
E. Dewey for the pardon of Morris U. Schappes, which was sponsored
by the Schappes Defense Committee. The Schappes Defense Com-
mittee was cited as a Communist organization by the United States
Attorney General (letter to the Loyalty Review Board, released April
27, 1949; redesignated April 27, 1953). The special Committee on Un-
American Activities described the Schappes Defense Cqmmittee as 'a
front organization with a strictly Communist objective, namely, the de-
fense of a self-admitted Communist who was convicted of perjury in
the courts of New York.' Morris U. Schappes 'was on the teaching stafi
of the College of the City of New York for a period of 13 years. In
1956 his superior on the college faculty refused to recommend him
for reappointment. This action led to prolonged agitation by the
Communist Party (report, March 29,1944, . 71 I I I

"Roscoe Dunjee was, a member of the advisor board of the South-
ern Negro Youth Congress according to a letterhead of that organiza-
tion dated June 12, 1947, the testimony of Walter S. 'Steele, public
hearings, Committee on Un-American AqtivIties, , July 21, 1947 (p. 97),
a letterhead dated August 11, 1947, and a page from a leaflet published
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by the organization. The Southern Negro Youth Congress was cited as
subversive and among the affiliates and committees of'the Communist
Party, U.S.A.,- 'which seeks to alter the form of government of the
United States by unconstitutional means' (U.S. Attorney General,
letter, to Loyalty Review Board, released December 4, 1947; redesig-
nated April 27, 1953; also included in consolidated list released April
1, ,-1954). The Committee on Un-American Activities said it was sur-
reptitiously controlled' by the Young Communist League (report No.
271, April 17, 1947, p. 14). The Special Committee on Un-American
Activities also cited the organization as a Communist front (report,
January 3, 1940, p. 9).

"According to the Daily Worker for April 1, 1945 (p. 6m), Roscoe
Dunjee was asked what he thought of New York's new antidiscrimina-
tion law, and was quoted as replying: 'It shows a trend in the direction
which the United States as a nation must take if we rise to the level
of Russian moraity , .

"Photographs of Roscoe Dunjee are found in the Daily, Wore,
issues of December 9, 1941: (p. 7), and April 1, 1945 (p. 6m).

"Roscoe Dunjee, editor of the Black Dispatch, Oklahoma City, Okla.,
was quoted in the March 28, 1944, issue of New Masses (p. 15), as
follows:

"'I attended a Lincoln, and Douglas meeting held under the auspices
of the Communist Party, February 12 Most assuredly Americans
should stop and listen to what Communists have to say. The Russian
experiment as expressed today in Soviet life is too effective for anyone
to attempt to overlook this.: As president of the State conference Of
branches of theNational Association for the Advancement of Colored
People, I have every year for the past 10 invited the Communist to
address our meeting. Alan Shaw, secretary of the Communist Party in
Oklahoma,. addressed our State conference at Tulsa last November

personally'I endorse the idea of an international State"* as
espoused by the Communist Party.'

'The following is quoted from the Daily Worker of April 8, 1952
(.2):
"'Roscoe Dunjee, editor of the Oklahoma Black-Dispatch, leading

Negro newspaper in the Southwest, has hailed in a long editorial the
victory won by- William L. Patterson,. head of the Civil Rights Con-
gress, in securing acquittal on a contempt of Congress charge.

"(Note citation of Civil Rights Congress on p. 1 of this report.)
"Roscoe C. Dinjee, Oklahoma City, was listed as one of four spon-

sors of a statement which appeared in the Sunday Worker, August 29,
1948 (p. 11), from which the following is quoted:

"'THE FST LwkE OF DEFENSE

"'(Statement by Negro Americans to the President and Attorney
General of the United States)
'We, the undersiged Negro Americans, strofigly condem your

hysteria-breeding arrests of national leaders of the Communist Party,
and call upon you to take positive action' to protect civil dghts instead
of persecuting political minorities.
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" We raise here no defense of the principles of the Communist Party.
Our concern is to defend the right of political and other minorities,
especially the Negro people, to fight for the kind of society which they
consider necessary to give full expression to the pinciples of Ameri
can 'democracy"" * " , , . 1, - . , ,

"'The obvious purpose of these Gestapo-like arrests of Communist
leaders is to, frighten people away from the Wallace movement and
progressive people's organizations generally, practically all of which
have been slandered as Communist or subversive * "

"We call upon our Government to halt its Fascist-like attacks upon
opposition minorities, and to act for protection of minority rights" '

"FEBRUARY 13,- 1956.
"SUBJECT: DR. S. RALPH HARLOW, national board of di-

rectors, NAACP, 1961.
"The public records, files and publications of this committee contain the following information con-

cerning the subject lndividusl. This report ihould'not be construed as representing the ,results of an
investigation by or findings of this committee. It should be noted that the individual is not nemsnily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise Indicated.

"Ile 'program of the fifth national conference of the American Com-
mittee for Protection of Foreign Born, Atlantic City, N.J., March 29-
30, 1941, listed S. Ralph Harlow as a sponsor.

"The Attorney General of the United States cited the American
Committee for Protection of Foreign Born as subversive and Com-
munist in letters to the Loyalty Review Board released june l and
September 21, 1948. The organization was redesignated 'by the At-
torney General April 27, 1953, pursuant to Executive Order No. 10450,
and included on the April 1, 1954, consolidated list of organizations
previously designated.' The special Committee on Un-American Ac-
tivities, in Its report of March 29, 1944 (p. 155), cited the American
Committee for Protection of Foreign Born as "one of the oldest auxili-
aries of the Communist Party in the United States.'

"S. Ralph Harlow was an endorser of 'the Committee for Citizenshl
Rights as shown by a letterhead dated January 10, 1942. The special
Committee on Un-American Activities, in its report of March 29,* 1944
(p. 9 5 ), cited the Committee fqr Citizenship Rights as an organization
which defended the "interests of the Communist Party. The Com-
mittee on Un-American Activities, in its reportt of September 2, 1947
(p. 3), cited the Committee for Citizenship Rights, as among a "maze
of organizations' which were "spawned for the alleged purpose of
defending civil liberties in general but actually intended to protect
Communist subversion from any penalties under the law.' ' -' _

"Prof. S. Ralph Harlow signed a statement calling for international
agreement to ban use of atomic weapons attached to a press release of
the Commitfee for Peaceful Alternatives't0 the Atlantic Pact, Decem-
ber 14, 1949 (P. 9). He was identified in,'this instance as associated
with Smith College, Northampton, Mass.

"The Comiittee ofhi Un-Amferican Activities, In, Its report on the
Communist Peace Offensive,"April 1, 1051 (p.- 4 );, cited the Com
mittee for Peaceful Alternatives to the Atlantic-Pact as an orginization
which was formed as a result of the Conference 'fot Peaceful Alterna-
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ties to the Atlantic Pact, and which was located, according to a letter-
head of September 16, 1950, at 30 North Dearborn Street, Chicago,
Ill.; and to further the cause of Communists in the United States doing
their. part in the Moscow campaign.

"As shown by Soviet Russia Today of November 1937 (p. 79), S.
Ralph Harlow was a signer of the Golden Book of American Friend-
ship With the Soviet Union, cited as a 'Communist enterprise signed
hundreds of well-known Communists and fellow travelers:"'January 23-25, 1948, New York City' conference call of the Na-
tional Conference on American Policy. in China and the Far East,
listed Dr. S. Ralph Harlow, Smith College, as a sponsor of the con-
ference. The Attorney General cited the National Conference on
American Policy in China and the Far East as Communist, and a con-
ference called by the Committee for a Democratic F ar Eastern Policy
in a letter released July 25, 1949; redesignated April 27, .1953, and in-
eluded on the April 1, 1954, consolidated list.

"A news release of the National Federation for Constitutional Liber-
ties dated December 26, .1941, listed S. Ralph Harlow as a signer.
He signed the organization's 1943 message to the House of Representa-
tives (leaflet, attached to undated letterhead); and the groups state-
ment supporting the War Department's order on granting commissions
to members of the Armed Forces who have been members of or sym-
pathetic to the views of the Communist ,Party (undated leaflet, 'the
only sound policy for a democracy * 0 and Daily Worker, March
19, 1945, p. 4).

"The Attorney General cited the National Federation for Constitu-
tional Liberties as subversive and Communist in letters released De-
cember 4, 1947, and September 21, 1948; redesignated April 27, 1953,
and included on the April 1, 1954, consolidated list. The organization
was cited previously by the Attorney General as part of what Lenin
called the solar system of organizations, ostensibly having no connec-
tion with the Communist Party, by which Communists attempt to
create sympathizers and supporters of their program (CONGRESSIONAL
RPcoaP, Sept. 24, 1942, p. 7687). The special Committee on Un-
American Activities, in its report of March 29, 1944 (p. 50), cited the
National Federation for Constitutional Liberties as one of the viciously
subversive organizations of the Commtinist Party. The Committee on
Un-American Activities, in its report of September 2, 1947 (p. 3), cited
the National Federation for Constitutional Lberties as among a maze
of organizations which were spawned for tle alleged purpose of de-
fending civil liberties in genera but actually intended to protect Com-
munist subversion from any penalties under the law.

"As shown by the Daily Worker of September 17, 1940 (pp. 1, 5),
S. Ralph Harlow signed a telegram of the New York Conference for
Inalienable Rights to President Roosevelt and Attorney General Jack-
son in behalf of the International Fur and Leather Workers Union
defendants. The special Committee on Un-American Activities, in its
report of March 29, 1944 (p. 149), cited the New York Conference
for Inalienable Rights as a Qonupunist-front group.,

"S. Ralph Harlow sponsored the call for the Protestantism Answers
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Hate dinver-forum held under auspices of the Protestant Digest, New
York, Feb' xary 25, 1941, as shown by a leaflet. He was identified in
this instance as professor of sociology, Smith College, Northampton,
Mass.

"The special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 48), cited the Protestant Digest as 'a magazine
which has faithfully propagated the Communist Pparty line under the
guise of being a religious journal.'

"According to the New York Times, October 9, 1944 (p. 121, S.
Ralph Harlow, chairman, department of religion, Smith College,
Northampton, Mass., signed an open letter of the Schappes defense
committee to Cov. Thomas E. Dewey asking a pardon for Morris
Shappes."he Schappes defense committee was cited as Communist by the

Attorney General in a letter released April 27, 1949; redesignated April
27, 1953, and included on the April 1, 1954, consolidated list. The-
special Committee on Un-American Activities cited the organization
as 'a front organization with a strictly Communist objective, namely,
the defense of a self-admitted Communist who was convicted of
perjury in the courts of New York.' (Report, Mar. 29, 1944, p. 71).

"Prof. S. Ralph Harlow endorsed the World Peace Appeal as shown
by an undated-leaflet, Prominent Americans Call for *e * (received
Sept. 11, 1950), and the Daily Worker, August 14, 1950 (p. s).,

"The Committee on Un-American Activities, in its report on the
Communist peace offensive, April 1, 1951 (p. 34), cited the World
Peace Appeal as a petition campaign launched by the Permanent Com-
mittee of the World Peace Congress at its meeting in Stockholm,
March 16-19, 1950; as having 'received the enthusiastic approval of
every section of the international Communist hierarchy'; as having
been lauded in the Communist press, putting every individual Com-
munist on notice that he "has duty to rise to this appeal"'; and as hav-
in 'received the official endorsement of the Supreme Soviet of the
U.S.S.R., which has been echoed by the governing bodies of every
Communist satellite country, and by all Communist parties through-
out the world.'*-

"FEBRUARY 13, 1956."SUBJECT: ROBERT C. WEAVER, national board of di.

rectors, NAACP, 1961.
"The public records, files and publications of this committee contain the following Information con.

cerning the subject individual. This report should not be construed as representing the results of an
investigation by or finding of this committee. It should be noted that the individual is not necessarily
at Comrulaist. a Communist sympathizer, or a fellow.traveler unless otherwise indicated.

"Robert C. Weaver, identified from Washington, D.C., as an eco-
nomic adviser to the Secretary of Interior, was discussion leader of a
panel on The Federal Housing Program and the Negro' at the Second
National Negro Congress as shown by the program of that congress
which was held in Philadelphia, October. 15-17, 1937. .

"The National Negro Congress was cited as subversive and Com-
munist by the Attorney General of the United States in letters released
December 4, 1947, and September! g1, 1948. The special committee in
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its report of January 3, 1939 (p. 81), cited the-National Negro Congress
as 'the Communist-front movement in the United States among -Ne-
groes. The Attorney General had cited the group previously. as fol-
lows: 'From the record of its activities and the composition of its
governing bodies, there can be little doubt that it has served what
James M. Ford, Communist vice presidential candidate elected to the
executive committee in 1937, predicted: "An important sector of the
democratic front," sponsored and supported by the Communist Party
(CoNRmSoNAL RFcoiw, Sept. 24, 1942, pp. 7687 and 7688).

"The Daily Worker of February 8, 1939 (p, 2), listed Robert C.
Weaver, identified as Assistant Housing Administrator of the Depart-
ment of Interior, as one of the signers of the Neo People's Committee
to Aid Spanish Democracy letter to lift the Spanish embargo. The
special committee in its report of March 29, 1944 (p. 180), cited the
Negro People's Committee to Aid Spanish Democracy as a Com-
munist-front orgni.tion.

"Robert C. Weaver, Washington, D.C., contributed financially to
Social Work Today as shown by the January 1941 issue of that publica-
tion (pp. 16-18). Social Work Today was cited as a Communist
magazine by the special committee .in its report of March 29, 1944
(p. 129)."R. C. Weaver, 1206 Kenyon Street, Washington, D.C., Was listed
as a member of the Washington Book Shop on a 1941 membership list
of the organization subpenaed by tiis committee. The Washington
Book Shop Association was cited as subversive and Communist by the
Attorney General in letters released December 4, 1947, and September
21, 1948. The Attorney General cited the organization previousy as
showing 'evidence of Communist penetration or control' according to
the CoNFsiONA , R.CORD, September 24, 1942 (p. 7688). The, special
committee in report of March 29, 1944 (p. 150), cited the organization
as a Communist-front organization.

"Robert C. Weaver was the author of The Negro Ghetto which was
reviewed by Herbert Aptheker in the August 1948 issue of Masses
and Mainstream (p. 85). The congressional committee, in, its report
on the Congress of American Women, April 26, 1950 (p.75), cited
Masses and Mainstream as successor to New Masses, a Communistmagazine. .. .

." :- ; ' "FEBRUARY 13,196.
"SUBJECT: LEWIS GANNETT, national board of directors,

NAACP, national vice president, 1901.
"The public records, files and publications of this committee cont;n the following Information con.

cerning the subject individual. This report should not be construed as representing the results of Sa
investigation by or findings of this committee. It should be noted that the individual Is not necessarily
a Communist, s* Communist sympathizer, or a fellow-travelet unless otherwise indicated.

"On December 18, 1934, the Daily Worker (p. 5) reported the fol-
lowing: 'A reception to mark the 10th anniversary of International
Publishers took place * * * December 14, in '* * the new school for
social research '"* Scores of prominent writers, artists,: and editors
were present to pay tribute to International Publishers' decade of
achievement, Among those present were Lewis Gannett,
book-review columnist of New York Herald Tribune!
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' "The, Attorney General of the United States cited International
Publishers'as 'The (Communist) Party's publishing house,' headed by
Alexander Trachtenberg (CONGFSSIONAL RwOa, September 24, 1942,
. 7686); and as the 'publishing agency of the Communist Party' (brief
for the Uited States in the case of William Schneiderman, p. 145).
The special Committee on Un-American Activities cited International
Publishers as an 'official publishing house of the Communist Party in
the United States' (Reports of January 3, 1940,, and June 25, 1942);
the Committee on. Un-American Activities cited the organization as
the 'Official American Communist Party publishing house' (Report No.
1920 dated May 11, 1948).

"Lewis Ganinett, Harvard, was a member of the sponsoring com-
mittee of dinner sponsored by the American Student Union for alumni
of the student movement and present members' as shown in Student
Advocate for February 1937 (p. 2), The American Student Union was
cited as a Communist front which, 'the result of a united ,front
gathering of young Socialists and Communists' in 1935. The Young
Communist Leaguetook credit for creation of the organization (Report
of the special Committee on Un-American Activities dated Jan. 3,
1939; also cited in reports of Jan. 3, 1940; June 25, 1942; and March
29,1949).

"A letterhead of the American League for Peqce and Democracy
dated April 6, 1939 contains the name of Lewis Gannett in a list of
members of the Writers' and Artists Committee of that organization;
the same information is shown in public hearings before this com-
mittee July 21, 1953 (p. 3639). The American League was cited by
the Attorney General as 'designed to conceal Communist control, in
accordance with the new tactics of the Communist International'
(CO NGRSSxONAL RECORD, September 24, 1942,, pp. 7683 and 7084); and
subsequently, as subversive and Communist (press releases of June
I and September 21, 1948; also included on consolidated list released
April 1, 1954). The special committee cited the American, League for
Peace and Democracy as 'a bold advocation of treason' (reports of
January 3, 1939; Jan. 3, 1940; Jan. 3, 1941; June 25, 1942; and Jan.
2, 194).

"The special committee cited the American Committee for Demo-
cracy and Intellectual Freedom as a Communist front which defended
Communist teachers (report of June 25, 1942; also cited in report of
March 29, 1944); a letterhead of the American Committee for Demo-
cracy and Intellectual Freedom, dated May 26, 1940, contains the
name of Lewis Gannett in a list of members of the organizations na-
tional executive committee.

"A letterhead of tle American Russian Institute for Cultural Rela-
tions With the Soviet Union,' Inc., contains the name of Lewis G:mnett
in a list of members of its board of directors; the letterhead was daterl
July 14, 1938. The Attorney General cited the American Russian
Institute as Communist (press release of April, 27, 1949; also included
on consolidated list dated. April 1, -1954).

Lewis S.' Gannett was a memberof the board of directors of the
American Fund for Public Servick, as shown on a photostat of their
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letterhead dated S temper 8, 1930. The 'American Fund for Public
Service was established by Charles Garland, son of the wealthy James
A. Garland. Young Garland, conditioned against wealth through
radical acquaintances at Harvard, declined to accept his inheritance
for his own personal use. Instead, he established, in 1922, the Ameri-
can Fund for Public Service with the sum of $900,000 which consisted
largely of conservative securities. During the lush twenties, the fund
grew to some $2 million.
"'A self-perpetuating board of directors was set up for the purpose

of handing out. this easy money. Sidney Hillman was among them.
Associated with Hillman as directors were Roger N. Baldwin, William
Z. Foster, Lewis Gannett, 0 * *.',(From report 1311 of the special com-
imittee dated March 29, 1944.)

"An undated booklet of Friends of the Soviet Union contains the
name of Lewis S. Gannett in a list of members of the Reception Com-
mittee for the Soviet Flyers, under auspices of that organization; he
contributed a review of Maxim Gorki's 'A Book of Short Stories to
Soviet Russia Today' (September 1939, p. 26). The Attorney General
cited Friends of the Soviet Union as Communist (press releases of
December 4, 1947, June 1 and September 21, 1948; also included on
consolidated list released April 1, 1954); the "one of the most open
Communist fronts in the United States' (report of January 3, 1939; also
cited in reports of January 3, 1940; June 25, 1942; and March 29, 1944).
Soviet Russia Today was publishedby Friends of the Soviet Union.

'Soviet Russia Today for November 1937 (p. 79) published a list of
individuals who signed the Golden Book of American Friendship With
the Soviet Union under this statement: 'I hereby inscribe my name in
greeting to the people of the Soviet Union on the120th anniversary of
te establishment of the Soviet Republic.' The Golden Book of Ameri-
can Friendship With the Soviet Union was cited as a Communist
enterprise' signed by hundreds of wellknown Communists and fellow
travelers (Report 1311 of the special committee dated March 29,
1944).

" The Daily Worker of January 18, 1939 (p. 7) reported that Lewis
Gannett was a committee sponsor of the League of American Writers,
cited as a Communist-front organization by the special committee
(reports of January 3, 1940; June'25, 1942; and March 29, 1944). The
Attorney General cited it as being under 'Communist control', and. as
subversive and Communist '(CONG]RESSIONA RECORD, September 24,
1942, pp. 7685 and 7686; and press releases bf June 1, and September
21, 1948; also included on consolidated list ofApril 1, 1954).

"New Masses for March 16, 1937 (p. 26) named Lewis'Gannett as
one of the sponsors of s endoff dinner for the ambulance corps under
the auspices of the American Artists and Writers Committee, Medical
Bureau, American 'Friends of Spanish Democracy; an undated 'letter-
head of the Writers' and Artists committee for Medical Aid to Spain
also contains his name in a list of sponsors; the letterhead aiso carries
the notation 'Affiliated with the Medical Bureau to Aid Spanish Demo-
cracy'; he signed a petition.of American Friends of Spanish Democracy
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to lift the arms embargo, as shown in the Daily Worker of April 8,
1Du ri 1937 and 1938, the Communist Party campaigned for.,sup.

port of the Spanish Loyalist cause, 'recruiting men and organizing
multifarious so-called relief organizations 0 * such as * * * American
Friends of Spanish Democracy (Report 1311 of the special committee
dated March 29, 1944).

"Another such organization which was cited by the special com-
mittee (see last paragraph above) was the Medical Bureau and North
American Committee To Aid Spanish Democracy; their letterhead of
July 6, 1938, contained the name of Lewis Gannett in a list of members
of the Writers' and Artists' Committee.

"The Liberator for September 1921 (p. 11) contained Lewis Gan-
netts interview with 'Bill Haywood in Moscow'; he also contributed
an article to the July 1922 issue of the same publication (p. 30). The
special committee cited the Liberator as a 'Communist magazine' (re-
port of June 25, 1942).

"Lewis Gannett contributed articles to New Masses for February 16,
1937 (p. 21) and August 10, 1943 (p. 20); he signed New Masses'
Letter to the President of the United States, as shown in New Masses
of April 2, 1940 (p. 21), which source identified him as literary editor,
New York Herald Tribune. New Masses has been cited by the At.
tomey General as a 'Communist periodical' (CoNGmsioNMAL Rlisnn,
September 24, 1942, p. 7688); the special committee cited it as the
nationally circulated weekly journal of the Communist Party * *
whose ownership was vested in the American Fund for Public Service
(report of March 29, 1944; also cited in reports of January 3, 1939
and June 25, 1942). -

"A letterhead of the All-American Anti-Imperialist League,' dated
April 11, 1928, contains the name' of Lewis S. Gannett in a list of
members -of that organizations national committee. The Attorney
General cited the All-American Anti-Imperialist League as a 'Com-
munist-front organization' (in re Harry Bridges, May 28, 1942, p. 10);
the special committee cited the group as a Communist front (report
of March 29, 1944)."

"FEBRUARY 13, 195.

"SUBJECT: DR. BUELL G. GALLAGHER, national board
of directors, NAACP, 1961.

"The public records, files and publications of this committee contain the following information con.
cerning the subject individual. This report should not be construed as representing the results of an
Investigation by or flndins of this committee. It should -be noted that the individual is t see airily
a Communist, a Communist sympathizer, or a fellow.traveiet unless otherwise indicated.

"According to the Communist publication, the Daily Worker of
April 13, 1936 (p. 3), Buell G. Gallagher, identified as president of
Talladega College, endorsed a peace strike of 500,000 students who
planned- a demonstration for Apiil 22, 1030. The strike was sponsored
by the American Student Union which was cited as a Communist.
front organization by the special Committee- on Un-American Acvitlies
in reports dated January 3, 1940, June 25, 1942, and Match 29, 19,
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"The Daily People's World, the Communist journal on the west
coast, listed Dr. Buell Gallagher as a member of the Draft Cross Com-
mittee, in connection with a move to draft Mayor Laurence L. Cross,
of Berkeley, Calif., as candidate for Congress from the Seventh District
of California. (See Daily People's World of January 28, 1948, p. 3.)
In the February 17, 1948, issue of the Daily People's World (p, 3), we
find that 'the committee originally formed to draft Mayor Laurence
Cross for Congress has resolved to stay together in support of the
candidacy of DrI. Buell G. Gallagher in the Seventh District. According
to Judge Louis J. Hardie, committee chairman, 'In Dr. Gallagher, we
feel that we have found a congressional candidate who possesses those
qualities of intelligence, integrity, and idealism which we -admire in
Dr. Cross. His deep acquaintance with social and economic problems
and his broad experience in community activities insure the voters of
the Seventh District a candidate who will honestly and ably serve them
in the 81st Congress' ibidd).

"In the March 10, 1948, issue of the Daily People's World, we note
that the 'Alameda County CIO Council voted endorsement last night
for Dr. Buell Gallagher, pro-Wallace candidate for Congress in the
Seventh District. Dr, G alagher, endorsed previously by- the AFL
Central Labor Council and Building Trades Council, will run In the
Democratic primary in June against Dyke Brown, the Truman candi-
date. Congressman from the Seventh District now is Republican John
J. Allen, who voted for the Taft-Hartley law (p. 3).

'Under date of February 10, 1951, Dr. Gallagher addressed a letter
to the chairman of this committee detailing an analysis of the informa.
tion reflected in the public files of the committee, and stating, 'at no
time have I ever been a member of, or sympatizer with, the Com-
munist Party; nor a member of, or sympathizer with, any, organization
which I knew or believed to be a front for communism.' The chairman,
in a letter to Dr. Gallagher dated March 3, 1951, advised him that his
analysis would be made a part of the committee records and quoted in
any future releases."

"FEBRUARY 13, 1956.
"SUBJECT: JUDGE HUBERTT. DELANY (also spelled

Delaney), national board of directors, NAACP, 1954,
"The public records, files and publications 9  this committeecOntain the following lqformadod con-

cerning the subject Individual. This report should not be cofstrued as representing the -. tultt of an
investigation by or findings of this committee. it should be noted that the indivldoal is not necessarily
a communist, a Communist sympathizer, or a fellow-traveler unless otherwise Indicated.

"Hubert T. Delaneywas a member of the Council on African Affairs,
as shown in the following sources: Pamphlets entitled 'Affairs in the
War 'Seeng Is Believing (1947), 'For a New Africa, (p. 36), '8 Ml-
lion DemandFreedom (inside back cover); leaflets headed 'Te Job
To BeDone' and 'Vhat of Africas Place in Tomorrows World' (June
26, 1944). New Africa forDecember 1943 (p. 4) and a letterhead of
the council dated Ma 17, 1945, contained Z, same information. Mr.
Walter S. Steele test' 4 1in pu bic hearings . fore- the Committee on
Up-Ainerlcan Activities July'1, 194 p ,1M5), thatJiidge Dlanywas"jr embe rfhe Council on African Affairs.Afcording to the Daily
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Worker of March 29, 1948 (p. 7),udge Hubert T, Delaney was a
member of the executive board of the council. The, Daily Worker of
April 26, 1947 (p. 12), named him as having signed it statement issued
by the couindil.

"The Attorney General of the United States cited the Council, on
African Affairs a9 subversive and Communist (press releases of Decem-
ber 4, 1947, and September 21, 1948; also included on consolidated list
released April 1, 1054).

"A 1939 membership list of the National Lawyers Guild, which was
made available to the special Committee on Un-American Activities,
contains the name of one Hobert T. Delaney, 30 Broad Street, New
York City. The names of Hubert T. Delany appeared on a letterhead of
the guild dated .May 28, 1940, as director ex officio. The New -York
Guild Lawyer for September 1950 listed him as vice. president of the
New York chapter of the guild. A list of officers of the: National Law-yers Guild (as of December 1949) contains the name of the Honorabe
Hubert Ti Delaney in a list of members of the organization's executive
board; he is so named in a list dated May 1950. Both of these lists were
printed - in a report on the National Lawyers Guild, prepared, and
published by the Committee on Un-American Activities September 17,
1950.,

"Convention News of May 1941 (pp.; 2 and 4)f issuedjby the fifth
annual convention of the National Lawyers Gwld which .was held
May 29-June 1, 1941, in Detroit, Mich,, named Hubert T, Delany as a
member of the convention resolutions committee; he was also named
in the same source as a member of the national executive board, Na.
tional Lawyers Guild. Judge Delaney presided at an annual convention
of the guild on Chicago, Ill., in 1951 (Daily people's World, October
18, 1951, p. 2); he also spoke'before the guild in 1951, as reported in
the Daily Worker of April 10, 1951, page 5. In the latter three sources,
he was identified with the domestic relations court of New York City,

"The Daily Worker of, October 7, 1952 (p. 3), reported that judge
Delany was to lead a workshop at the national conference on, civil
rights legislation and discrimination to be held in New York City, Octo-
ber 10-12, under the auspices of the National Lawyers Guild; a letter.
head of the New York City chapter of the guild dated October 17,1952,
listed Hubert T. t)elany as vice president. The Daily Worker ofFebru-
ary 20,1953 (p. 6), announced that he would speak at a panel session
on civil rights and liberties, February 22, at the annual convention of
the guild, February 20-23, in New York City. Ac ording to the Daily
Worker of May 27, 1953 (p. 8), Hubert T. Delany was reelected vice
president of the New York City chapter of the National Lawyers Guild
at the annual membership meeting May 26. He was elected one of the.
vice presidents of theNational Lawyers Guild, New York City chapter,
for the years 1954-55M, as reported in the Daily. Worker of May 2,
1954 (p. 8),.

'The National Lawyers Guild was cited as a Communist-front or-
ganization %by the Special Committee on Un-American Activities in
Report No. 131 dated March 29, 144. In a report on the guild, .'re
pared and released September 17, 1950, by the Committee on -Un-
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American Activities, it was shown that the National Lawyers Guild 'is
the foremost legal bulwark of the Communist Party, its front organiza-
tions, and controlled unions and 'since its inception has never failed to
rally to the legal defense of the Communist Party and individual mem-
bers thereof, including known espionage agents.

"Hubert T. Delany was a member of the Lawyers' Committee of the
American League for Peace and Democracy, as shown on their letter-
head dated April 6, 1939. The American League for Peace and Democ-
racy was cite as subversive and Communist by the Attorney General
(press releases of June 1 and September 21, 1948; consolidated list of
April 1, 1954); he had previously cited the organization as 'established
in the United States * * in an effort to create public sentiment to the
Interests of the Soviet Union' (CONGRSSoNA' RtECOiD, September 24,
1942, pp. 7683 and 7684). The Special Committee on Un-American
Activities cited the American league as 'the largest of the Communist-
front movements in the United States" (report of January 3, 1940).
1"the catalog of the George Washington Carver School (winter term,
1947) contains the name of Judge Hubert T. Delany as a member of
the board of directors of that school, cited by the Attorney General as
'an adjunct in New York City of the Communist Pa'rt (press release
of December 4, 1947; included on consolidated list of April 1, 1954).

"Hubert T. Delany was named as a representative individual who ad-
vocated lifting the arms embargo against Spain in a booklet entitled
These Americans Say,' which was prepared and published by the co-
ordinating committee to lift the embargo, cited as one of the number
of groups set up during the Spanish Civil War by the Communist Party
in the United States and through which the party carried on a great
deal of -agitation. (From a report of the Special Committee on Un-
American Activities dated March 29, 1944.)

"A letterhead of the Lawyers Committee on American Relations with
Spain dated March 5, 1938, and a prospectus and review of the organi-
zation both name him as a member of that group.

"In a report dated March 29, 1944, the Special Committee on Un-
American Activities had the following to say concerning the Lawyers'
Committee on American Relations with Spain: 'When it was the policy
of the Communist Par to organize much of its main propaganda

around the civil war in Spain, the lawyers' committee supported
this movement:

"A letterhead of the medical bureau and North American Committee
To Aid Spanish Democracy dated July 6,,1938, contains the name of
Judge Delany in a list of members of that Srpup..

"During 1937 and 1938, the Communist Party wholeheartedly cam-
paigned for support of the Spanish Loyalist cause recruiting men and
setting up so-called relief organizations such as the medical bureau
and North American Committee To Aid Spanish Democracy. (From
report No. 1311 of the Special Committee on Un-American Activities
dated March 29, 1944.)

"Hubert T. Delany was one of the sponsors of a testimonial inner in
honor of Ferdinand C. Smith, Communist Party member and national
secretary of the National Maritime Union; identified as tax, commis-
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sioner, New York City, Judge Delany was listed by Labor Defender(issue of October 1935) as one of the Individuals who signed a peti-
tion for the freedom of Angelo. Herndon, a Communist."

"FEBRUARY 13, 1956."SUBJECT: Dr. ALGERNON D. BLACK, national board of
I directors, NAACP, 1961.

"The public records, files and publications of this committee contain the following Information con-cerning the subject individual. This report should not be construed as representing the results of aninvestigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated."Dr. Algernon D. Black was one of the sponsors of the Cultural and
Scientific Conference for World Peace, arranged by the National Coun-cil of the Arts, Sciences, and Professions, March 25-27, 1949 (confer-
ence program, p. 12, and conference call). The Daily Worker of Feb-ruary 21, 1949 (p. 2), announced that he was a member of the program
committee of that conference. Speaking of peace, edited report of theconference, March 25, 26, 27, 1949, listed Algernon Black as a speaker
on A Warning Against Sectarian Prejudice, and gave biographical data
concerning him (p p. 121, 139)
"In 1948 and 1949, Dr. Black signed statements of the NationalCouncil of the Arts, Sciences, and Professions (Daily Worker, Dec. 29,1948, p. 2; letterhead received in January 1949; New York Star ofJanuary 4, 1949, p.9, an advertisement). He spoke before the group in

February 1949 (Daily Worker, Feb. 28, 1949, p. 2).
"The Committee. on Un-American Activities, in its Review of theScientific and Cultural Conference for World Peace arranged by theNational Council of the Arts, Sciences, and Professions and held inNew York City on March 25, 26 and 27, 1949 April 26, 1950, cited theNational Council of the Arts Sciences, ani Professions as a Com-munist-front organization. In this same report the Committee on

Un-American Activities cited the scientific and cultural conference asactually a supermobilization of the inveterate wheelhorses and sup-
porters of the Communist Party and its auxiliary organiZations.

'The call to a national conference on American policy in China andthe Far East, held in January 1948, included the name of Dr. Algernon
Black in the list of sponsors (Call, January 23-25, 1948, New YorkCity); the conference was called by the Committee for a Democratic
Far Eastern Policy. In the December 1949-January 1950 issue of FarEast Spotlight, which is the official organ of the Committee for aDemocratic Far Eastern Policy, Dr. Black answered a questionnaire
issued by that committee, favoring recognition of the Chinese Com-
munist government.

"The Attorney General of the United States cited the Committee
for a Democratic Far Eastern Policy as a Communist organization in
a letter furnished the Loyalty Review Board and released- to the pressby the United States Civil Service Commission April 27, 1949; rede-signated April 27, 1953, pursuant to Executive Order No. 10450, and
included on the April 1, 1954, consolidated list 6f organizations pre-
viously designated.
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"The Daily Worker of June 21, 1948, reported that Algernon D.
Black had signed a statement of the National Council of American-
Soviet Friendship, calling for a conference with the Soviet Union; he
signed an appeA of the same organization to the U.S. Government
to end the cold war and arrange a conference with the Soviet Union
(leaflet entitled 'End the Cold War-Get Together for Peace which
was dated December 1948); he signed a statement in praise of Henry
Wallace's open letter to Stalin (May 1948), 's shown in the pamphlet
How To End the Cold War and Build the Peace (p. 9), prepared and
released by the National Council of American-Soviet Friendship.

"The Attorney General cited the National Council of American-
Soviet Friendship as subversive and Communist in letters released
December 4, 1947, and September 21, 1948; redesignated April 27,
1953, and included on the April 1, 1954, consolidated list. The special
Committee on Un-American Activities, in its report of March 29, 1944
(p. 156), cited the National Council of American-Soviet Friendshi
as 'in recent months, the Communist Party's principal front for
things Russian.'

"Dr. Black contributed an article to the pamphlet We Hold These
Truths (p. 22), which was issued by the League of American Writers.
He was named as a member of the executive committee of Film Au-
diences for Democracy in the June 1939 issue of Film Survey, official
organ of Film Audiences, cited as a Communist-front organization by
the special Committee on Un-American Activities (report No. 1311 of
MaeT2, 1944, p.150).

"The Attorney General cited the League of American Writers as sub-
versive and Communist in letters furnished the Loyalty Review Board
and released to the press by the U.S. Civil Service Commission June 1
and September 21, 1948; redesignated April 27, 1953, and included on
the April 1, 1954, consolidated list. The organization was cited pre-
viously by the Attorney General as founded under Communist auspices
in 1935 ' * * in 1939 * * * began openly to follow the Communist
Party line as dictated by the foreign policy of the Soviet Union.' (CON-
cpGESSIONAL REcoR, September Y4, 1942, pp. 7685 and 7686.) The
special Committee on un-American Activities, in its reports of January
3, 1940 (p. 9), June 25, 1942 (p. 19), and March 29, 1944 (p. 48),
cited the League of American Writers as a Communist-front organiza-
tion.

"A letterhead of the nonpartisan committee for the reelection of Con-
gressman Vito Marcantonio, dated October 3, 1936, listed the name
of Algernon D. Black as a member of that committee. The Special
Committee on Un-American Activities, in its report dated March 29,
1944 (p. 122), cited the nonpartisan committee for the reelection of
Vito Marcantonio as a Comn-unist-front organization.

"Algernon Black was a member of the advisory board of the Ameri-
can Student Union, as shown in a pamphlet entitled 'Presenting the
American Student Union.' The Special Committee on Un-American
Activities, in its report dated January 3, 1939 (p. 80), cited the Ameri-
can Student Union as a Communist-front organization.

"A letterhead of the Veterans Against Discrimination of Civil Rights
Congress of New York, dated May 11, 1946, listed the name of Alger-
54
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non Black as one of the public sponsors of that organization, The At-
torney General cited the, Veterans Against Discrimination of Civil
Rights Congress of New York as subversive in a letter released Deoemn-
her 4, 1947; included on the April 1, 1954, consolidated list. - ,

"Mr. Black signed an open letter of the National Federation for-Con-
stitutional Liberties, as shown in the booklet '600 Prominent Amer-
cans" (p. 16). The Attorney General cited the National Federation as
subversive and Communist in letters released December 4i 1947,-and
September 21, 1948; redesignated April 27, consolidated list. The At-
torney General cited the organization previously as 'part of what Lenin
called the solar system of organizations, ostensibly having no connec-
tion with the Communist Party* by which Communists attempt, to
create sympathizers and supporters of their program.! The Special
Committee on Un-American Activities in its report dated Ma-ch 29,
1944 (p. 50), cited-the National Federation for Constitutional Liberties
as 'one of the viciously subversive organizations of the Communist
Party.' The Committee on Un-American Activities, in its -report of
September 2, 1947 (p., 3), cited the National Federation as among
a 'maze of organizations which were 'spawned for the alleged purpose
of defending civil liberties in general but actually intended to protect
Communist subversion from any penalties under the law.'

"The printed program of the Greater New York Emergency Con-
ference on Inalienable Rights, February 12, 1940, reveals the name
of Algernon D. Black as vice chairman of the group. A letterhead of
the American Russian Institute, received July 26, 1949, contains -the
name of Dr. Black as a member, of the interchurch committee of that
institute. The Special Committee on Un-American Activities, in its
report dated March 29, 1944 (pp. 96and 129), cited the Greater New
York Emergency Conference on Inalienable Rights as a Communist
front organization. The Attorney General cited the American Russian
Institute as a Communist organization in a letter released April 27,
1949; redesignated April 27, 1953, and included on the April 1, 1954,
consolidated list.

"Dr. Black was a member of the American Friends of Spanish
Democracy (letterheads dated March 13,1931, and February 21, 1938).
and described as a representative individual in a booklet :entitled
"These Americans Say' which was published by the Coordinating
Committee to Lift the (Spanish) Embargo. The Special Committee
on Un-American Activities, in its report dated March 29, 1944 (p. 82),
cited the American Friends of Spanish Democracy as a Communist
front organization. The Coordinating Committee to Lift the (Spanish)
Embargo was cited by the Special Committee on Un-American Activi-
ties in its report dated March 29, 1944 (pp. 137 and 138), as one of a
number of front organizations set up during the Spanish Civil War
by the Communist Party in the ,United States and through which the
party carried on a great deal of agitation.,

"In a pamphlet entitled 'News You Don't Get' (dated Nov. 15, 1938),
Algernon Black was named as one of those who signed the call to a
conference on Pan-American democracy; a letterhead of the organiza-
tion dated November 16, 1938, named him as one of the sponsors of
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the conference. The Attorney General cited the Conference on Pan-
American Democracy as subversive and Communist in letters released
June I and September 21, 1948; redesignated April 27, 1953, pursuant
to Executive Order No. 10450. The Special Committee on Un-Ameri-
can Activities, in its report dated March 29, 1944 (pp. 161 and 164),
cited the Conference on Pan-American Democracy as a Communist
front organization.

"Algernon Black signed a declaration of, the Reichstag Fire Trial
Anniversary: Committee honoring Dimitrov, as shown in the New
York Times of December 22, 1943 (p. 40). The Special Committee
on Un-American Activities, in its report of March 29, 1944 (pp. 112
and 156), cited the Reichstag Fire Trial Anniversary Committee as a
Communist front organization.

"Dr. Black signed an open letter in defense of Harry Bridges. (See
Daily Worker of July 19, 1942, p. 4.) Letterheads of the Citizens
Victory Committee for Harry Bridges dated June 8, 1943, and January
10, 1944, listed Algernon Black as a committee member or sponsor of
that group. The open letter in defense of Harry Bridges was cited as
a Communist front organization by the Special Committee on Un-
American Activities in its report of March 29, 1944 (pp. 87, 112, 129,
166). The Citizens' Committee for Harry Bridges was cited as Com-
munist by the Attorney General in a letter released April 27, 1949;
redesignated April 27, 1953, and included on the April 1, 1954, con-
solidated list. The Special Committee on Un-American Activities, in
its report of March 29, 1944 (pp. 90 and 94), cited the Citizens' Com-
mittee for Harry Bridges as a Communist front organization.

"The Daily Worker of March 29, 1951 (p. 9), reported that Dr.
Algernon D. Black signed a letter of the American Committee for
Protection of Foreign Born attacking the McCarran Act. Algernon D.
Black was shown as a sponsor of the American Committee for Pro-
tection of Foreign Born in the Daily Worker, April 4, 1951 (p. 8), a
leaflet: 'Call-Moss Meeting and Conference," October 27, 1951, Dear-
born, Mich., and a photostatic copy of an undated letterhead of the
20th anniversary national conference * 0, U. E. Hall, Chicago, Ill.
(Dec. 8-9, 1951). The Daily Worker of August 10, 1950 (p. 5), re-
ported that Dr. Algernon Black signed a statement of the American
Committee Against Denaturalization.

"The Attorney General cited the American Committee for Protec-
tion of Foreign Born as subversive and Communist in letters released
June 1 and September 21, 1948; redesignated April 27, 1953, and in-
cluded on the April 1, 1954, consolidated list. ,The special Committee
on Un-American Activities, in its report of March 29, 1944 (p. 155),
cited the American Committee for Protection of Foreign Born as 'one
of the oldest auxiliaries of the Communist Party in the United States.'

"On June 13, 1949, the Daily Worker reported that Dr. Black was
one of the sponsors of an organization formed to oppose the Mundt-
Nixon anti-Communist bill; a press release of the National Committee
to Defeat the Mundt Bill, dated June 15, 1949, revealed, the same in-
formation. The Committee on Un-American Activities, in its report
on the National Committee to Defeat the Mundt bill dated January
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2, 1951, cited that organization as 'a registered lobbying organization
which has carried out the objectives of the Communist Party in its
fight against antisubversive legislation.'

"A letterhead of the Voice of Freedom Committee dated June 16,
1947, listed Algernon D. Black as a sponsor of that organization. An
invitation to a dinner held under the auspices of the group, January
21, 1948, listed him as a member of the dinner committee. He signed
a petition of the organization as shown by a leaflet publisher Wy the
Voice of Freedom Comnmittee. The Attorney General included the
Voice of Freedom Committee on his April 1, 1954, consolidated list of
organizations previously designated.

"'Algernon D. Black, New York Ethical Culture Society, signed an
open letter of the Conference on Peaceful Alternatives to the Atlantic
Pact to Senators and Congressmen urging defeat of President Trumans
arms program, as shown by a letterhead dated August 21, 1949.. The Committee on Un-American Activities, in its report on the Com-
munist peace offensive, April 1, 1951 (p. 56), cited the Conference
for Peaceful Alternatives to the Atlantic Pact as a meeting called by
the Daily Worker in July 1949, to be held in Washington, D.C., and
as having been instigated by Communists in the United States (who)
did their part in the Moscow campaign.

"The Daily Worker of December 10, 1952 (p. 4), listed Dr. Algernon
D. Black as a signer of an appeal to President Truman requesting
amnesty for leaders of the Communist Party convicted under the
Smith Act."

"FEBRUARY 13, 1956.
"SUBJECT: DR. RALPH BUNCHE, national board of di.

rectors, NAACP, 1961.
"The public records, files and publications of this committee contain the following information con.

cerning the subject individual. This report should not be construed as rpresting the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"Dr. Ralph Bunche was a member of the executive board of the
Washington committee, Southern Conference for Human Welfare, as
shown on their letterhead of June 4, 1947. The special Committee on
Un-American Activities cited the Southern Conference for Human
Welfare as a Communist-front organization in its report of March
29, 1944. In 1947 the Committee on Un-American Activities released
a report on the conference, in which it was cited as a Communist-front
organization Which sought to 'attract southern liberals on the basis of
its seeming interest in the problems of the South, although its 'pro.
fessed interest in southern welfare' was 'simply an expedient for la-rger
aims serving the Soviet Union and its subservient Communist Party
in the United States' (Report No. 592 of June 12, 1947).

"Ralph Bunche was a sponsor of the Conference on Civil Rights
of the Washington Committee for Democratic Action, April 2021,
1940, as shown by the conference call, page 4. A letterhead of the
Washington Committee for Democratic Action dated April 26, 1940,
named Dr. Bunche as one of the sponsors of that group.

"The Washington Committee for Democratic Action was cited as
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subversive and Communist by the Attorney General of the United
States in letters to the Loyalty Review Board, released December 4,
1947, and September 21, 1948. The organization was redesignated by
the Attorney General, April 27, 1953, pursuant to Executive Order No.
10450, and included in the April 1, 1954, consolidated list of organiza-
tions previously designated. The Attorney General had previously
cited the group as an affiliate or local chapter of the National Federa-
tion for Constitutional Liberties (CONGFssIONAL Rcoiw, Sept. 24,
1942, pp. 7688 and 7689). The special Committee on Un-American
Activities cited the organization as successor in Washington to the
American League for Peace and Democracy and an affiliate of the
national federation (reports of June 25, 1942, and Mar. 29, 1944). '

"Official proceedings of the National Negro Congress for 1936, pages
5 and 40, named Dr. Ralph Bunche, :Washington, D.C., as a member
of tho presiding committee and a member of the national executive
council of that organization.

"The Special Committee on Un-American Activities cited the Na-
tional Negro Congress as a Communist-front movement in the United
States among Negroes, and reported that 'the officers of the National
Negro Congress are outspoken Communist sympathizers, and a majori-
ty of those on the executive board are outright Communists' (report
of January 3, 1930). The Attorney General cited the National Negro
Congress as a Communist-front organization (CONGumaSIoN,. ILREcORD,
September 24, 1942, pp. 7687 and 7688; press releases of December
4, 1947, and September 21, 1948; consolidated list of cited organiza-
tions, dated April 1, 1954).

"The Washington Post and Times Herald, May 29, 1954, p. 6, re-
ported that 'A Federal loyalty board announced today that ithas un-
animously cleared Dr. Ralph J. Bunche of any and all charges.' the
article quoted the official announcement as follows:,
. "The full board had its second meeting with Dr. Bunche yesterday

following which it unanimously reached the conclusion that there is
no doubt as to the loyalty of Dr. Bunche to the Government of theUnited States. I"Uitds concision has been forwarded to the Secretary of State for

transmittal to the Secretary General of the U.N. At the same time it
has been informal transmitted to Dr. Bunche.'

"Reference to the loyalty board's clearance of Dr. Bunche is found
also In the Washington Evening Star, May 28, 1954, p. A-i."

"FEBRUARY 13, 1956.
"SUBJECT: ALFRED BAKER LEWIS, national board of

directors, NAACP, 1961.
"The public records, la and publication of this committee contain the following Information con-

ceraing the subject Individual This report should not be construed u representing the results of an
Investigation by or findings of this committee. It should be noted that the individual is nol necessarly
a Communist, a Communist sympethiwer, or a fellow-traveler unless otherwise Indicated. ,

"On July 11, 1942, the National Federation for Constitutional Liber-
ties addressed'an open letter to.the President of the United States
urging him to reconsider Attorney General Francis Biddles order to
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deport Harry Bridges; the letter also stated that: 'It is equally essential
that the Attorney Generals ill-advised, arbitrary, and unwarranted
findings relative to the Communist Party be rescinded. Alfred Baker
Lewis, executive board, National Association for the Advancement of
Colored People, and executive board member, Union for Democratic
Action, New York, N.Y., signed the open letter, as shown in the
pamphlet entitled '600 Prominent Americans Ask President ToRescind
Biddle Decisions,' published September 11, 1942, by the National
Federation of Constitutional Liberties and incorporating the open letter
in full. The open letter, together with a list of individuals who signed
it, appeared in the Daily Worker on July 19, 1942 (p. 4),

"The Attorney General of the United States cited the National
Federation for Constitutional Liberties as Tart of what Lenin called
the solar system of organizations, ostensibly having no connection with
the Communist Party, by which Communists attempt to create sym.
phathizers and supporters of their program,' and as subversive and
Communist. (CoNGnsstoNL REROED, September 24, 1942, p.7687;
and press releases of December 4, 1947, and September 21, 1948, re-
spectively; also included in consolidated list released April 1, 1954.)
The Special Committee on Un-American Activities cited the federation
as one of the viciously subversive or ganizations of the Communist
Party (report of March 29, 1944; also cited in reports of June 25, 1942,
and January 2, 1943). It was also cited by the Committee on Un
American Activities as intended to protect Communist subversion from
any penalties under the law (Report No. 1115 of September 2, 1947).

An undated letterhead of the League for Mutual Aid, 104 Fifth
Avenue, New York City, contained the name of Alfred Baker Lewis
in a list of members, of the organization's advisory committee. The
league was cited as a Communist enterprise by the Special Committee
on Un-American Activities in Report No. 1311 of March 29, 1944.

"'Greetings and best wishes for success to the second national Negro
congress" were contained in the printed annual program of that con-
gress, sent by A. Philip Randolph, chairman, and Alfred Baker Lewis
secretary, Negro Work Committee of the Socialist Party. (Printed
annual program, second national Negro congress, Philadelphia, Pa.,
October 15, 16, and 17,1937, p. 61). The National Negro Congress
was cited as an Important sector of the democratic front, sponsored
and supported by the Communist Party; and later, as subversive and
Communist. (CNGESSIONAL Rcomw, September 24, 1942, pp. 7687
and-7688; and press releases of December 4, 1947 and September 21,
1948; also included on consolidated list of Arpil 1, 1954.) The Special
Committee on Un-American Activities cited the Congress as the Con-
munist-front movement in the United States among Negre (repot
of January 3, 1939; also cited in reports of January 3, 190; June 25,
1942; and March 29, 1944). -

"FEBRUARY 13, 1956.
"SUBJECT: DR. JAMES J. MeCLEND N, national board

of directors, national health committee, NAACP, 1961.
The public records, Ml and publicatloes of this committee contain the followig ltformation e .

.cernng the subject individual. T report should not be cost ued repreentIng the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessaily
a Communist, a Communist sympathizer, or a fellow.traveler unless otherwise indicated.
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'he Daily Worker of March 18,1945 (p. 2), and an undated leaflet,
The Only Sound Policy for a Democracy, named Dr. James J. Mc-
Clendon as one of the signers of a statement, sponsored by the Na-
tional Federation for Constitutional Liberties, which supported the
War Department's order on granting commissions to members of the
Armed Forces who have been members of or sympathetic to the views
of the Communist Party. Dr. McClendon was identified as president

,of the Detroit National Association for the Advancement of Colored
People. Dr.J. J. McClendon was one of the sponsors of the National
Federation for Constitutional Liberties, as shown by the program,
Action Conference for Civil Rights, held in Washington, D. C., April

*19-20, 1940, and November 6, 1940.
';he National Federation for Constitutional Liberties was cited as

subversive and Communist by the United States Attorney General in
press releases dated December 4, 1947, and September 21, 1948; also
included in his consolidated list of April 1, 1954. The Attorney General
described the organization as "part of what Lenin called the solar sys-
tem of organizations, ostensibly having no connection with the Com-
munist Party, by which Communists attempt to create sympathizers
and supporters of their program' (CONGRESSIONAL tECorD, September
24, 194%, p. 7687). The Special Committee on Un-American Activities
stated that 'There can be no reasonable doubt about the fact that the
National Federation for Constitutional Liberties regardless of its high-
sounding name-is one of the viciously subversive organizations of the
Communist Party (special committee report, March 29, 1944, p. 50);
also cited in reports, June 25 , 1942 (p. 20), and January 2, 1943 (pp.
9 and 12).
• "Dr. James J. McClendon was named in the Daily Worker of March

16, 1942 (pp. 1 and 4), and on a letterhead dated April 2, 1942, as
one of the sponsors of the National Free Browder Congress.

"The National Free Browder Congress was cited as a Communist
front which arranged to meet March 28-29, 1942. Earl Browder was
general secretary of the Communist Party, United States of America,
vho had been convicted and sentenced to Atlanta Federal Penitentiary

for passport fraud. (Special Committee on Un-American Activities,
report, March 29, 1944 (pp. 69, 87, and 132.)

"Dr. James McClendon was one of the sponsors of the sesquicenten-
nial bill of rights celebration, held under the auspices of the Michigan
Civil Rights Federation, Detroit, Mich., De6cmber 1-2, 1939, as shown
by the call of conference. Dr. James J. McClendon was one of the
sponsors of a statewide conference, held under the auspices of the
Michigan federation in Detroit, Mich., September 12, 1943, as shown
by call of the conference. He was identified as p resident of the Detroit
chapter of the National Association for the Advancement of Colored
People.

"The Michigan Civil Rights Federation was cited by the Attorney
General of the United States as 'an affiliate of the Communist front,
the National Federation for Constitutional Liberties; and as subversive
and Communist organization which has. been succeeded by and now
operates as the Michigan chapter of the CMil Rights Congress' (CON-
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GESSIONAL Ricw, September 24, 1942, p. 7687; and press releases of
December 4, 1947, June 1 and September 21, 1948; also included in
his consolidated list of organizations, dated April 1, 1954). The Specia
Committee on Un-American Activities and the Committee on Un-
American Activities cited the Michigan Civil Rights Federation as a
Communist-front organization. (From Report No. 1311 of the Special
Committee on Un-American Activities, dated March 29, 1944; and
Report No. 1115 of the Committee on Un.American Activities, datedSeptember 2s 1947, p. 3.) ---- .....

S "FEBRUARY 13, 19M.

"SUBJECT: EARL B. DICKERSON, national board of di-
rectors, national legal committee, NAACP, 1961.

"The public records, files and publications of this committee contain the following Infonmatlon con-
carning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual Is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"According to the Daily Worker of February 28, 1949 (p. 9), Earl
Dickerson, attorney, Illinois, was one of the signers of a statement
defending the 12 Communist leaders. He signed a statement in behalf
of the attorneys in th Communist cases as shown by the July 31, 1950,
issue of the Daily Worker (p. 9). This same information was shown
in the February 1, 190, issue of the Daily Worker (p. 3). As show
by the Daily People's World of May 12, 1950 (p. 12), Earl B. Dicker-
son was a signer of a statement to the United Nations in behalf of
the Communist cases.

"Earl B. Dickerson protested approval of the Smith Act by the Su-
preme Court as having a disastrous impact upon* * struggle of
Negro people' (Daily Worker, October 1, 1951, p. 1). He filed a
petition with the clerkof the United States Supreme Cotfrt supporting
the pending application for a hearing on the constitutionality of the
Smith Act as shown by the Daily Worker, October 4, 1951 (p. 15).
Mr. Dickerson was identified in this source as a Negro attorney in
Illinois. He spoke against the Smith Act according to the February 12,
1952 issue of the Daily People's World (p. 3), and was co-author of
a memoradum to the Supreme Court 'on the menace of the Smith Act
to the Negro people' (Daily Peoples World, July 15, 1952, p. 1). Earl
B. Dickerson, president, National Lawyers Guild, Chicago, was a
siger of an appeal to President Truman requesting amnesty for leader*
of the Communist Party convicted under the Smith Act (Daly Worker,
December 10, 1952, p. 4). As shown by the Daily Worker, December
29, 1953 (p. 8) and the Worker, January 3, 1954 (p. 6), Earl B.
Dickerson was one of 39 prominent Midwest citizens signing a pleali
for Christmas amnesty for Communist leaders convicted under theta
Smith Act, which was wired to President Eisenhower. He was one of'
the initiators of an appeal for reduced bail for Claude Lightfoot,.
Illinois Communist leader, indicated under a section of the Smith Act"
as shown by the September 12, 1954, issue of the Worker (p. 16).

'According to the December 25, 1952 issue of the Daily Worker
(p. 8), Earl D. Dickerson was a signer of an open letter to President
Truman asking clemency for the/ Rosenbergs. The Daily People's
World of March 13, 1953 (p. 3), reported that Earl B. Dickerson con.
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tributed a statement to the pamphlet, The Negro People Speak Out
on the Rosenbergs, distributed by volunteers for the East Bay Com-
mittee ToSave the Rosenbergs, Oakland, California.

"Earl B. Dickerson Was a signer of an appeal to the Greek Govern-
ment protesting the court marital of Greek maritime unionists as shown
by theDaly, Worker, August 19, 1952 (p. 1).

'Earl B. Dickerson was listed in the spring 1943 (p. 2,)and fall
session 1943 (p. 27) catalogs of the Abraham Lincoln School as a
member of the board of directors. He was named in the same source
as a uet lecturer at the school (p. 19).

e heAtorney General of the United States cited the Abraham
Lincoln School as an adjunct of the Communist Party in a letter to
the Loyalty Review Board, released December 4, 1947. The Attorney
General redesignated the school April 27, 1953, pursuant to Executive
Order-No. 10450, and included it on the April 1, 1954, consolidated
list of organizations previously designated. The Special Committee
on Un-American Activities, in Its report of March 29, 1944 (p. 82)
cited the Abraham Lincoln School as successor of the Workers, School
as a Communist educational medium in Chicago.

"A pamphlet entitled 'For a New Africa! (containing the proceedings
of the conference on Africa, New York, April 14, 1944) names Earl
B. Dickerson as a member of the National Negro Congress.

"The National Negro Congress was. cited as subversive and Com-
munist by the Attorney General in letters released December 4, 1947,
and September 21, 1948; redesignated April 27, 1953, and included
on the April 1, 1954, consolidated list. The organization was cited
previously by the Attorney General as a Communist-front group (CoN-
wwSONAL REcnor, Sept. 24, 1942, pp. 7687 and'7688. The Special
Committee on Un-American Activities, in its report of January 3, 1939
(p. 81), cited the National Negro Congress as 'the C0mmunist-front
movement in the United States among Negoes.'

"He was a member of the Council on African Affairs as shown in a
pamphlet entitled 'Eight Million Demand Freedom,' and the pamphlet
For a New Africa (p. 36). Earl B. Dickerson is listed as a member
of the Council on African Affairs in a leaflet, issued by the organiza-
tion, The Job To Be Done, a leaflet entitled 'What of Africa's Place in
Tomorrows World?' a pamphlet entitled "Seeing Is Believing' (1947),
and a letterhead of the group, dated May 17, 1945, and a pamphlet,
Africa in the War.

"The Attorney General cdted the Council 'on African Affairs as sub-
versive and Communist in letters released Pecember 4, 1947, and
September 21, 1948; redesignated April 27, 1953, and included on the,
April 1, 1954, consolidated list.

"The name of Earl Dickerson, of 35 South Dearborn Street, Chicago
IlL, appears on a 1939 membership list of the National Lawyers' Guid
on Me with this committee. In 1949 he was president of the Chicago
chapter of the guild and chairman at a meeting on anti-Communist
legislation, as shown in the Daily Worker of March 15,1949 (p.6);
in the same year he attacked the, Marshall plan as shown in the Daly
Worker of Jily 19,' 1949 (p. 5), in which source he was identified as,
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president of the Chicago chapter of the guild; he participated in a
dicussion entitled 'Status of Civil Liberties fifth annual convention,
National Lawyers' Guild, BookCadillac Hotel, Detroit, Mich., May
29-June 1, 1941, as shown by the convention program printed in Con-
vention News, May 1941 (p. 2), published by -he guild. This same
Convention News (pp. 3 and 4) listed him as a member of the, con-
vention nominations committee of the fifth national convention of the
National Lawyers' Guild. He submitted a report of the guild, _de-
nouncing lynching and discrimination, as shown in the Daily Worker,
November 30, 1942 (p. 1). As shown by the October 15, 1951; issue
of the Daily Worker (p. 1), Earl B. Dickerson was president of the
Chicago chapter of the National Lawyers Guild;, he spoke at the na-
tional convention of the organization in Chicago. The October 18,
1951, issue of the Daily People's World (p.,-2), reported that Earl B.
Dickerson was elected president of the National Lawyers' Guild. He
was shown as president of the National Lawyers' Guild in the Daily
Worker, January 25, 1952 (p. 1);and February 20, 1953 (p. 6), and
the Daily People's World, January 25, 1952 (p, 8). The Janua 18,
1952, issue of the Daily People's World (p. 3) reported that EIrl B.Dickerson Was to speak on ithe Smth Act, the Constitution, and You,

at a gathering of the San Francisco chapter of the National LawyersV

Guild on February I, 1952. The Daily Worker of February 24, 1953
(p. 6), reported that Earl Dickerson, president of the National Law-
yers Guild, addressed the annual convention of the group held Feb-
ruary 20-23, at the Park-Sheraton Hotel, New York Cit, and stated
that 'a new foreign policy is Peeded if the drive againstiberes is to
be halted.' The Daily People's World of July 6,1953 (p. 3) announced
that he was to be honored by the Los Angeles-Hollyvo chapter of
the National Lawyers' Guild at a luncheon. The" Daily Worker of
August 28, 1953 (p. 2), reported that Earl B. Dickerson, president of
the National Lawyers Guild, issued a statement opposing the American
Bar Association's call for disbarment of Communist lawyers. As shown
by the September 6, 1953, issue of the Worker fp. 6), Earl Dickerson
protested the placing of the National Lawyers Guild on the list of
subversive organizations by the Attorney General.

"t he special Committee on Un-American Activities, in its report of
March 2, 1944 (p. 149), cited the National Lawyers' Guild as a Com-
munist-front organization. The Committee on Un-American Activities,
in Its report on the Nations Lawyers' Guild, September 17, 1950, cited
the group as Communist front which "is the foremost legal bulwark
of the Communist Party, its front organizations, and controlled unions
and ;which 'since its inception has never failed to rally to the legal
defense of the Communist Party and individual members thereof, In.
cluding known espionage agents!

aOne Earl Dickerson (with n1o middle initial shown) spoke at the
morning session of the Congress on Civil Rights which was held in
Detroit, Mich., April 27-28, 1946, as shown in the program, Congress
on Civil Rights (p. 1); Earl B. Dickerson signed a statement of-the
Civil Ights Co ngr1S which was n defense of Gerhart Eisler, according
to the Daily Worker of Februay 28, 1947 (p. 2); he was, one of the
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sponsors of the National'Emergency Conference for Civil Rights which
was held in New York City on July 19, 1948, according to the Daily
Worker of July 12, 1948 (p. 4); a photostat of a letterhead of the Civil
Rights Congress, Illinois, dated December 18, 1948, listed Earl Dicker-
son as a sponsor. As shown by the Daily Worker of November 1, 1950

Sp. 4), Earl B. Dickerson was a sponsor of the Civil Rights Congress.
Handbill, Dodge Local 3' Supports FEPC Rally,' listed Earl B.
Dickerson as one of those who would speak at a rally to be held under

artial auspices of the Civil Rights Congress of Michigan on April
16, 1950.1 ga

"The Attorney General cited the Civil Rights Congress as subversive
and Communist in letters released December 4, 1947, and September
21, 1948; redesignated April 27, 1953, and included on the April 1,
1954, consolidated list. The Committee on Un-American Activities,
In its report of September 2, 1947 (pp. 2 and 19), cited the Civil Rights
Congress as an organization formedi in April 1940 as a merger of two
other Communist-front organizations (International Labor Defense
and the National Federation for Constitutional Liberties); 'dedicated
not to the broader issues of civil liberties, but specifically to the defense
of individual Communists and the Communist Party' and 'contrulled by
individuals who are either members of the Communist Party or openly
loyal to it.'

"According to the printed program of the Cultural and Scientific
Conference lor World Peace (p. 14), Earl B. Dickerson was one of
the sponsors of this conference which was held in New York City,
March 27-27, 1949, under the auspices of the National Council of the
Arts, Sciences, and Professions; he signed a statement of the council
which was reprinted in the CONJuSSiONAL REmi of July 14, 1949
(p. 9620). Earl B. Dickerson was a signer of a Resolution Against
Atomic Weapons as shown by a mimeographed list of signers attached
to a letterhead of the National Council of the Arts, Sciencies, and
Professions dated July 28, 1950. Mr. Dickerson signed a statement to
the Ameircan people, 'We uphold the right of all citizens to speak for
peace released by the National Council of the Arts, Sciences, and Pro-
fessions, as shown by the handbill, 'Halt the Defamers Who Call Peace
Un-American, He spoke at a conference on equal rights for Negroes
in the arts held by the New York Council of, the National Council of
the Arts, New York City, November 10 1951''according to the Novem-
ber 7, 1951 (p. 3) and November 14, i951 (p. 7), issues of the Daily
Worker. The Daily Worker of June 2,1952 (p. 3), listed Earl B. Dicker-
son as one of the endorsers of the national council resolution calling
for a hearing on Tunisia's demands in the.United Nations. He spoke
at a conference for equal rights for Negroes in the Arts, Sciences, and
Professions held by the Southern Coifornia Council of the Arts,
Sciences, and Professions, on June 14, 1952, in Los Angeles (Daily
Worker, June 20, 1952, p. 7).

"The Committee on Un-American Activities, in its Review of the
Scientific and Cultural Conference for World Peace, April 19, 1949
(p. 2), cited the National Council of the Arts, Sciences, and Professions
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as a Communist-front organization. In this same report the committee
cited the Scientific and Cultural Conference for World Peace as a
Communist front which 'was actually a supermobilization of the in,
veterate wheelhorses and supporters of the Communist Party and its
auxiliary organizations.'

"Earl B. Dickerson was a national sponsor of the Spanish Refugee
Appeal of the Joint Anti-Fascist Refugee Committee, as shown y
letterheads of the group dated February 26, 1946, February 3, 1948,
May 18, 1951, and January 5, 1953. He signed an open letter of the
organization to President Truman on Franco Spain as shown by a
letterhead and mimeographed letter of Apnil 28, 1949. He signed a.
petition of the Spanish Refugee Appeal of the Joint Anti-Fascist
Refugee Committee to President Truman 'to bar military aid to or
alliance with fascist Spain as shown by a mimeographed petition, at-
tached to a letterhead of the group dated May 18, 1951.1

"The Attorney General cited the Joint Anti-Fascist Refugee Com-
mittee as subversive and Communist in letters released December 4,
1947, and September 21, 1948; redesignated April 27, 193, and in-
cluded on the April 1, 1954, consolidated list. The Special Committee
on Un-American Activities, in its report of March 29, 1944 (p. 174),
cited the Joint Anti-Fascist Refugee Committee as a Communist-front
organization.

Mr. Dickerson was chairman of the Illinois Legislative and Defense
Committee, of the International Labor Defense' as shown in Equal
Justice, September, 1939 (p. 3). He spoke before the International
Labor Defense, together with Earl Browder, according to the Daily
Worker of October 1,1942 (p. 5); October 6, 1942 (p. 5); and October
11, 1942 (p. 3). The pamphlet Victory in Oklahoma, October 1943,
hack cover listed Earl B. Dickerson as a member of the National Com-
mittee of the International Labor Defense.

"The Attorney General cited the International Labor Defense as sub-
versive and Communist in letters released June 1 and September 21,
1948; redesignated April 27, 1953, and included on the April 1, 1954,
consolidated list. The organization was cited previously by the At-
torney General as the 'legal arm of the Communist Party,' (CoNcREs-
SIONAL RcorD, September 24, 1942, p. 7687). The Committee on Un-
American Activities, in its report of September 2, 1947 (pp. 1 and 2),
cited the International Labor Defense as 'part of an international net-
work of organizations for the defense of Communist lawbreakers."

'Earl B. Dickerson was a speaker at the Conference on Constitu-
tional Liberties, the founding conference of the National Federation
for Constitutional Liberties, as shown in the printed program, Call to
a Conference, page 2, June 7, 1940.

"The Attorney General cited the Conference on Constitutional Liber-
ties in America as a conference as a result of which was established
the National Federation for Constitutional Liberties, 'part of what
Lenin called the solar system of organizations, ostensibly having no
connection with the Communist Party, by which Communists attempt
to create sympathizers and supporters of their program' (CoNcats.
SIONAL RECORD, Sept. 24, 1942, p. 7687). The Specia Committee on
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Un-American Activities, in its report of March 29,1944 (p. 102), cited
the conferenbe as 'an, important part of the solar system of the Com-
munist Party's front organizations.'

The programand cal to a national conference of the American

Committee lor Protection of Foreign Born, held in Cleveland, Ohio,
October 25 and 26,1947, listed Earl B. Dickerson as one of the sponsors
of the conference; he was one of the sponsors of the sixth national
conference, which was held in Cleveland, May 9 and' 10, 1942, as
shown In a leaflet of the conference, page 4. In the latter source, Mr.
Dickerson was identified as a member of the President's Committee on
Fair Employment Practices. Earl Dickerson was a sponsor of the
American Committee for Protection of Foreign Born as shown by a
1950 letterhead, an undated letterhead (received for files, July 11,
1950), an undated letterhead (distributing a speech of Abner Green
at the conference of the American Committee for Protection of the

oregn Born of December 2-3, 1950), and a letterhead of the Midwest
Committee for Protection of Foreign Born (April 30, 1951). Mr.
Dickerson, Identified as president of the Chicago Urban League, was
a sponsor of a dinner given by the Midwest Committee for the Protec-
tion of Foreign Born for Pearl Hart (Daily Worker, Apr. 6, 1950, p. 4).
A letterhead of the sixth annual conference of the Midwest Committee
for the Protection of the Foreign Born dated May 16, 1954, Chicago,
listed Earl B. Dickerson as a sponsor.

"The Attorney General cited the American Committee for Protection
of Foreign. Born as subversive and Communist in letters released June
1 and September 21, 1948; redesignated April 27, 1953, and included
on the April 1, 1954, consolidated list. The Speciad Committee on Un-
American Activities in its report of March 29, 1944 (p. 155),, cited the
American Committee for Protection of Foreign Born as 'one of the
oldest auxiliaries of the Communist Party in the United States.'

"In 1942 Earl B. Dickerson was a patron of the Congress of Ameri-
can-Soviet Friendship, as shown on a letterhead of the congress, dated
October 27, 1942; he was named in Soviet Russia Today (December
1942 issue, p. 42) as one of the sponsors of the Congress of American-
Soviet Friendship; the call to the Congress of American-Soviet Friend-
ship, November 6-8, 1943, listed, Earl B. Dickerson among the sponsors.
He signed a statement of the'National Council of American-Soviet
Friendship, praising Wallace's open letter/to Stalin, May 1948, as
shown in a pamphlet, How To End the Cold War and Build the Peace,
page 9. He was identified in the last-named ,source as an attorney at
aw, Chicago. A photostatic copy of a letterhead of the Chicago

Council of American-Soviet Friendship dated September 17, 1951,
listed Earl B. Dickerson as a sponsor of that group. A photostat of a
letter of the national council dated March 19, 1952, listed Mr. Dicker-
son as a sponsor.

"The Attorney General cited the National Council of American-
Soviet Friendship as subversive and Communist in letters released
December 4, 1947, and September 21, 1948; redesignated April 27,
1953, and included on the April 1, 1954, consolidated list. The Special
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Committee on Un..American Activities, in its report of March.29, 1944
(p. 156), cited the National Council as 'in recent months, the Con-
munist Party's principal front for all things Russian.

'The Daily Worker of October 21, 1942 (p. 1), named Earl B4
Dickerson among the list of members of the National Emergncy CoM-
mittee To Stop Lynching. He signed an appeal to lift e Spanish
embargo, which appeal was made by the Negro People's Committee
to Aid Spanish Democracy, according to the Daily Worker of February
8, 1939 (p. 2). He contributed to the June 22, 1943, issue of New
Masses (p. 9). He signed a petition of the Citizens' Committee to Free
Earl Browder, as shown in an official leaflet of the or nation.

"The National Emergency Committee To Stop Lyncig was cited
by the Special Committee on Un-American Activities as a Negro Com-
munist-front organization, whose secretary was Ferdinand C. Smith,
high in the circles of the Communist Party (report, March 29, 1944,
p. 180). %

*The Special Committe on Un-American Activities, in its report of
March 29, 1944 (p. 180), cited the Negro People's Committee To Aid
Spanish Democracy as a Communist-front organization.

"New Masses was cited as a Communist periodical by the Attorney
General (CoNcESSiONAL. 1E=o, Sept. 24, 1942, p. 708), and the
Special Committee on Un-American Activities (report, Mar. 29, 1955,
pp. 48 and 75).

"The Citizens' Committee To Free Earl Browder was cited as Com-
munist by the Attorney Generid in a letter dated April 27, 1949 re-
designated April 27, 1953, and included on the April 1, 1954, con-
solidated list. The organization was cited previously by the Attorney
General as a Communist organization (CoNxmsxoiA REmD, Sept.
24, 1942, p. 7687). The Special Committee on Un-American Activities,
in its report of March 29, 1944 (pp. 6 and 55), cited the Citizens' Com-
mittee To Free Earl Browder as follows: When Earl Browder (then
general secretary, Communist Party) was in Atlanta Penitentiary
seving a sentence involving his fraudulent passports, the Communist
Party s front which agitated for his release was known as the Citizens'
Committee To Free Earl Browder.

'An open letter demanding discharge of Communist Party defend-
ants in Futon and. Lvingston Counties contained the name of Earl
B. Dick&son in the list of persons who signed according to the Daily
Worker of September 24, 1940, page 5. He was attorney for Eugene
Dennis, general secretary, Communist Party, as shown in the Daily
Worker of November 19, 1947, page 7, being identified in this source
as a former member of the city council, Chicago. Reference to Earl
Dickerson as attorney for Eugene Dennis appears in the Worker,
November 30,, 1947, page 4; the Daily Worker of January 15, 1948,
page 5; and the Daiy Worker of October 27, 1948, page 10, in which
source he is identified as a Negrq leader, of Chicago.

"Earl B. Dickerson was a sponsor of the American Peace Crusade,
Illinois assembly,' as shown by a letterhead dated April 12, 1951, the
Illinois Peace Crusade, May 1951 (p. 4), and a photostat of a letter-
head dated June 21, 1952. He wad a sponsor of the American People's
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Congress and Exposition for Peace, held by the American Peace Cru-
sade in Chicago, Ill., June 29, 30, and July 1, 1951, as shown by a
leaflet, An Invitation to American Labor To Participate in a Peace
Congress, the Call to the American People's Congress, and the leaflet,
American People's Congress * 0 0 Invites You To Participate in a
National Peace Competition, June 20, 1951, Chicago, Ill. He was a
sponsor of a contest held by the American Peace Crusade for songs,
essays, and paintings advancing the theme of world peace as reported
in the Daily Worker, May 1, 1951 (p. 11).

"The Attorney General included the American Peace Crusade on
his January 22, 1954, list of organizations designated pursuant to Ex-
ecutive Order No. 10450, and on the April 1, 1954, consolidated list.
The Committee on Un-American Activities, in its statement issued on
the March of Treason, February 19, 1951, and report on the Communist
Peace Offensive April 1, 1951 (p. 51), cited the American Peace
Crusade as an organization which the Communists established as a
new instrument for their peace offensive in the United States and
which was heralded by the Daily Worker with the usual bold head-
lines reserved for projects in line with the Communist objectives.

"Masses and Mainstream for Febrary 1952 (pp. 52.56) listed Earl
B. Dickerson as co-author of an amici curiae brief to the Supreme
Court supporting an appeal for a rehearing of its decision upholding
the Smith Act, dated September 27, 1951.

"According to the April 30, 1950, issue of the Worker (p. 15), Earl
B. Dickerson was a sponsor of the Midcentury Conference for Peace,
cited by the Committee on Un-American Activities as a meeting held
in Chicago, May 29 and 30, 1950, by the Committee for Peaceful Alter-
natives to the Atlantic Pact and as having been 'aimed at assembling
as many gullible persons as possible under Communist direction and
turning them into a vast sounding board for Communist propaganda
(report on Communist peace offensive, Apr. 1, 1951, p. 58).

"Earl B. Dickerson was a sponsor of the National Committee To
Defeat the Mundt Bill as shown by the pamphlet, Hey, Brother,
There's a Law Against You (p. 2); a release of June 15, 1949 (p. 2),
and a photostat of a letterhead dated May 5, 1950. He signed a state-
ment of the organization according to the Daily Worker of April 3,
1950 (p. 4).

"The Committe on Un-American Activities, in its report on the
National Committee To Defeat the Mundt Bill, December 7, 1950,
cited the organization as 'a registered lobby,'g organization which has
carried out the objectives of the Communist Party in its fight against
antisubversive legislation.'

"Earl B. Dickerson signed a letter defending the 12 Communist
leaders, as shown on a letterhead, dated, January 7, 1949; he later
signed a statement asking for the release of the Communist leaders,
as shown in the Daily Worker of November 8, 1949 (p. 6). He signed
a brief on behalf of the attorneys who represented the Communist
leaders, as shown in the Daily Worker of November 2, 1949 (p. 2);
he signed a statement on behalf of the attorneys, as shown in the Daily
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Worker of December 7, 1949 (p. 5); he represented the attorneys who
represented the 11 Communist leaders, according to the Daily Worker
of January 24, 1950 (p. 3)."

"FEBRUARY 13, 1956.
"SUBJECT: BENJAMIN E. MAYS, national board of direc-

tors, NAACP, 1954.
"The public records, files and publications of this committee contain the following information coo.

cerning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"The Daily Worker, March 4, 1948 (p. 2), named Benjamin E. Mays
as one of the signers of a letter in beha of Communist deportation
cases, which was sponsored by the American Committee for Protec-
tion of Foreign Born. A letterhead of the group contained his name
as one of the sponsors (letterhead December 11 and 12, 1948).

"The Attorney General of the United States cited the American
Committee for Protection of Foreign Born as subversive and Com-
munist in letters furnished the Loyalty Review Board and released to
the press by the U.S. Civil Service Commission June 1 and September
21, 1948. The group was redesignated by the Attorney General April
29, 1953, pursuant to Executive Order No. 10450. The Special Com-
mittee on Un-American Activities, in its report of March 29, 1944 (p.
155), cited the committee as 'one of the oldest auxiliaries of the Com-
munist Party in the United States.'

"Benjamin E. Mays, president, Morehouse College, was a member
of the initiating committee for a Congress on Civil Rights which was
held in Detroit, April 27 and 28, 1946. (See, Urgent Summons to a
Congress on Civil Rights.) He was an honorary national chairman
of the Civil Rights Congress, New York, as shown by an undated
letterhead concerning a conference held October 11, 1947. He signed
a call for a national conference of the Civil Rights Congress to be
held in Chicago (Daily Worker, Oct. 21, 1947, p. 5).

"The Civil Rights Congress was cited as subversive and Communist
by the Attorney General in letters released December 4, 1947, and
September 21, 1948. The group was redesignated pursuant to Execu-
tive Order No. 10450. The Committee on Un-American Activities, in
its report, of September 2, 1947 (pp. 2 and 19), cited the Civil Rights
Congress as an organization formed in April 1946 as a merger of two
other Communist-front organizations (International Labor Defense
and the National Federation for Constitutional Liberties); 'dedicated
not to the broader issues of civil liberties, but specifically to the defense
of individual Communists and the Communist Party' and 'controlled
by individuals who are either members of the Communist Party or
openly loyal to it.'

"Dr. Benjamin E. Mays, president, Morehouse College, Atlanta, Ga.,
signed a statement by the National Council of American-Soviet Friend-
ship in praise of Wallace's open letter to Stalin, May 1948 (pamphlet,
How To End the Cold War and Build the Peace, p. 9). A leaflet, 'End
the Cold War-Get Together foT Peace' (December 1948), named
Benjamin E. Mays as one of the signers of the National Council's
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appeal to the U.S. Government to end the cold war and arrange a
conference with the Soviet Union. He was a member of the Sponsor-
ing Committee of the National Council of American-Soviet Friendship,
Committee on Education, as shown by a bulletin of the group, dated
June 1945 (p. 22).

"The National Council of American-Soviet Friendship was cited as
subversive and Communist by the Attorney General in letters released
December 4, 1947, and September 21, 1948. The group was redesig-
nated pursuant to Executive Order No. 10450. The special Committee
on Un-American Activities, in its report of March 29, 1944 (p. 156),
cited the National Council of American-Soviet Friendship as in recent
months, the Communist Party's principal front for all things Rus-
sian. ,

"Dr. Mays signed an open letter sponsored by the National Federa-
tion for Constitutional Liberties denouncing U.S. Attorney General
Biddle's charges against Harry Bridges (Daily Worker, July 19, 1942,
p. 4); booklet, 'Six Hundred Prominent Americans,' p. 25). He
also signed a statement sponsored by this organization hailing the
War ;Department's order on commissions for the Communists, as
shown by the Daily Worker, March 18, 1945 (p. 2). .

"The National Federation for ConstitutionalLiberties was cited as
subversive and Communist by the Attorney General in letters released
December 4, 1947, and September 21, 1948. The group was redesig-
nated pursuant to Executive Order No. 10450. The group was cited
previously by the Attorney General as part of what Lenin called the
solar system of organizations, ostensibly having no connection with the
Communist Party, by which Communists attempt to create sym-
pathizers and supporters of their program' (C6NrESSxoNAL REwCO,
September. 24, 1942, p. 7687). The special committee, in its report of
March 29, 1944 (p. 50), cited the federation as one of the viciously
subversive organizations of the Communist Party. The Committee on
Un-American Activities, in its report on September' 2, 1947 (p. 3),
cited the federation as among a maze of organizations which werc
spawned for the alleged purpose of defending civil liberties in general
but actually intended to protect Communist subversion from any
penalties under the law,

"Letterheads, dated June 12, 1947, and August 11, 1947, of the
Southern Negro Youth Congress, list Dr. Mays as a member of the
advisory board. A leaflet of the organization (exhibit 46, public hear-
ings, July 22, 1947, Steele) also contained the name of Dr. Benjamin
Mays.

"The Southern Negro Youth Congress was cited as subversive and
among the affiliates and committees of the Communist Party, U. S. A.,
which seeks to alter the form of government of the United States by
unconstitutional means by the Attorney .General in a letter released
December 4, 1947. The group was redesignated pursuant to Execu-
tive Order No. 10450. The special committee in its report of January
3, 1940 (p. 9), cited the organization as a Communist front. The
Committee on Un-American Activities in it§ report of April 17, 1947
(p. 14), cited the Southern Negro Youth Congress as surreptitiously
controlled by the Young Communist League.
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"The Daily Worker, April 27, 1947 (p. 24), reported that Dr. Be-
jamin E. Mays, Georgia, signed a statement against the ban on the
Communist Party. He signed a statement against the North Atlantic
Pact, according to the Daily Worker of June 28, 1949 (p. 2). He spoke
at a conference on 'Jim Crow in the Nation's Capital (Daily Worker,
December 21, 1950, p. 8)."-

"OCTOBER 25, 1955.
"SUBJECT: A. T. WALDEN, national legal committee,

NAACP, 1961. 1
"The public records, files and publications of this committee contain the following information tjs-

ceraing the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not'neceisarily
a Communist, a Communist' sympathizer, or a fellow.traveler unless otherwise indicated.

"The Daily Worker of October 7, 1952 (p. 3), reported that A. T.
Walden, Georgia, was to lead the National Lawyers Guild workshop
discussions at a national conference on civil rights, legislation, and
discrimination, New York City, October 10, 11, and 12.

"The Special Committee on Un-American Activities, in its report
of March 29, 1944 (p. 149), cited the National Lawyers Guild as a
Communist-front organization. The Committee on Un-American Ac-
tivities, in its report on the National Lawyers Guild, September 17,
1950, cited the group as a Communist front vhich is the foremost legal
bulwark of the Communist Party; its front organizations and controlled
unions and which since its inception has never failed to rally to the
legal defense of the Communist Party and individual'members thereof,
including known espionage agents.

"A mimeographed letter addressed to the House of Representatives,
May 12, 1948, included a list of signers opposing the Mundt anti-
Communist bill. Austin T. Walden, Georgia, was one of those signers."

"OCTOBER 25, 1955.
"SUBJECT: ARTHUR D. SHORES, national legal commit.

tee, NAACP, 1961.
"The public records, files and -publications of this committee contain the following information con-

cerning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the Individual is not necessarily
a Communist, a Conmunist sympathizer, or a fellow-traveler unless otherwise indicated.

"According to letterheads of the Southern Negro Youth Congress,
dated June 12 and August 11, 1947, Arthur D. Shores was a member
of the advisory board of this organization. A page from an undated
leaflet of the organization also listed Mr. Shores as a member of the
advisory board. Arthur Shores, Negro attorney, was associated with
Nesbitt Elmore in the defense of Senator Glen H. Taylor, of Idaho,
who was fined $50 and ordered a 180-day suspended jAil sentence for
defying Birmingham's segregation laws at a meeting of the Southern
Negro Youth Congress in Alabama (Daily Worker, May. 6, 1948, p. 4).

"The Southern Negro Youth Congress was cited by the Committee
on Un-American Activities as 'surreptitiously controlled" by the Young
Comnmunist League (report 271, Apr. 17, 1947, p. 14). The special
Committee on Un-American Activities, in its report dated January
3, 1940, page 9, cited the Congress as a Communist front. The At-
torney General of the United States cited the Southern Negro Youth
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Congress as subversive and among the affiliates and committees of the
Communist Party, United States of America, which seeks to alter
the form of government of the United States by unconstitutional means
letter furnished the Loyalty Review Board, released to the press by

te United States Civil Service Commissko, Dec. 4, 1947); the At-
torney General redesignated the congress pursuant to Executive Order
No. 10450 of Aprl 27, 1953, and included it on the April 1, 1954, con-
solidated list of organizations previously designated.

"Arthur D. Shores, prominent Negro attorney, told the Dail Worker
that 'outlawing the Communist Party would "pave the way for a one-
party dictatorship in this country"' (Daily Worker, March 19, 1947,pn. ).

"The Worker for December 14, 1947 (p. 8, southern edition), re-
ported that Arthur Shores, identified as a leading Negro civil rights
lawyer, was assisting in the case of Mrs. Ruby Jackson Gainor, out-
standing Negro teacher fired by the Jefferson County Board of Educa-
tion. * * * Mrs. Jackson is the leading petitioner in contempt-of-court
proceedings against the board for its refusal to equalize salaries of
Negro teachers in accord with a Federal court decree * * *.' The
article, which identified Mrs. Gainor as president of the Birmingham
teachers! local of the United Public Workers, also reported: 'The out-
come of Mrs. Gainor's case has become the keystone of the fight of
all the Negro teachers in Jefferson County for equal pay. The United
Public Workers nationally is supporting the fight * * *."

It is noted that the United Public Workers of America was formed
In 1946 by a merger of the State, County, and Municipal Workers of
America and the United Federal Workers of America. Both of these
unions were cited by the Special Committee on Un-American Activi-
ties in its report of March 29, 1944 (pp. 18 and 19), as among the
CIO unions in which the committee found Communist leadership
strongly entrenched. The Congress of Industrial Organizations, by
vote of the executive board, February 15, 1950, expelled the Urited
Public Workers of America, effective March 1, 1950, on charges of
Communist domination (press release, 12th CIO convention, Novem-ber 20-24, 1950).f "OCTOBER 13, 1955.
"SUBJECT: LLOYD GARRISON, chairman, national legal

committee, NAACP, 1961.
"The public records, filet and publications of this committee contain the following Infoimation con-

cerning the subject individual. This report should not be construed as representing the results of an
Investigation by or findings of this committee. It should be noted ;hat the individual is not necessarily
a Communist, a Communist smpathzer, or a fellow-traveler unleg otherwise Indicated.

"Lloyd K. Garrison was a member of the National Committee of the
International Judicial Association according to a letterhead of the
organization dated May 18, 1942, and the lealfet, "What is the I. J. A.?"
Lloyd K. Garrison, dean, University of Wisconsin Law School, com-
mended the International Juridical Association bulletin in that pam-
phlet.

"Ihe specid Comthittee on Un-American Activities, in its report
dated March 29, 1944 (p. 149), cited' the International Juridical As-
sociation as a Communist front and offshoot of the Internitional Labor
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Defense. The Committee on Un-American Activities, in its report on
the National Lawyers Guild, September 17, 1950 (p. 12), cted the
International Juridical Association as an organization which 'actively
defended Communists and consistently followed the Communist Party
line.:
'"The Daily Worker for March 18, 1945 (p. 2), and an undated

leaflet, 'The only sound policy for a Democracy,' listed Lloyd K.
Garrison, National War Labor Board, as one of the signers of a state-
ment sponsored by the National Federation for Constitutional Liber-
ties hailing the War Department order on commissions for the Com-
munists. A photograph of Mr. Garrison is found in the Daily Worker
reference.

"The Attorney General of the United States cited the National
Federation for Constitutional Liberties as subversive and Communist
in letters to the Loyalty Review Board, released December 4. 1947,
and September 21, 1948. The Attorney General redesignated the organi-
zation April 27, 1953, pursuant to Executive Order No. 10450, and
included it on the April 1, 1954, consolidated list of organitio
previously designated. The organization was cited previously by the
Attorney General as' art of what Lenin called the solar system of
organizations, ostensibly having no connection with the Communist
Party, by which Communists attempt to create sympathizers and sup-
porters of their program * 0' (CONGRESSIONAL RF cow, September
24, 1942, p. 7687). The special Committee on Un-American Activities,
in its report on March 29, 1944 (p. 50), cited the National Federation
for Constitutional Liberties as 'one of the viciously subversiv, organi-
zations of the Communist Party.' The Committee on Un-American
Activities, in its report of September 2, 1947 (p. 3), cited the Na-
tional Federation for Constitutional Liberties as among a 'maze of
organizations' which were 'spawned for the alleged purpose of de-
fending civil liberties in general but actually intended to protect Com-
munist subversion from any penalties under the la*.

"Lloyd K. Garrison, Madison, Wis., former Chairman of NLRB,
was listed as a member of the Committee on Legal' esearch and Legal
Education of the National Lawyers Guild and his iook was reviewed
in the newsletter of the National Lawyers Guide, July 1937 (pp. 2-3).
Convention News, May 1941 (pp. 3 and 4) published by the national
Lawyers Guild for the fifth annual convention, listed Lloyd K. Garrison
as a member of the convention nominations committee of the fifth
annual convention, Book-Cadillac Hotel, Detroit, Mich., May 29 to
June 1, 1941.

"The special Committee on Un-American Activities, in Its report of
March 29, 1944 (p. 149), cited the National Lawyers Guild as a Com-
munist-front organization. The Committee on Un-American Activities,
in its report on the National Lawyers Guild, September 17, 1950, cited
the organization as a Communist front which 'is the foremost legal
bulwark of the Communist Party, its front organizations, and con-
trolled unions and which "since its inception has never failed to
rally to the legal defense of the CopImunist Party' and individual mem-
bers thereof, including known espionage agents.
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"The pamphlet of the Second National Negro Congress, October
1937, listed Lloyd Garrison as one of those who sent greetings to the
ongress.
"'he Communist-front movement in the United States among

Negroes is known as the National Negro Congress. " " " The officers
of the National Negro Congress are outspoken Communist sympathi-
zers, and a majority of those on the executive board are outright Com-
munists" (Special Committee on Un-American Activities, report, Januar
3, 1939, p. 81; also cited in reports, January 3,1940, p. 9; June 25, 1
p. 20; and March 29, 1944, p. 180. The Attorney General cited the
National Negro Congress as subversive and Communist in letters re-
leased December 4, 1947, and September 21, 1948; redesignated April
27, 1953, and included on the Anril 1, 1954, consolidated list. The
Attorney General cited the organization previously as a Communist-
front organization as shown by the CONmRSSmONAL Rm= of Septem-
ber 24, 1942 (pp. 7687 and 7688).

"The Daily Worker for February 23, 1939 (p. 3) reported that Lloyd
Garrison spoke at a conference of the Wisconsin Conference on Social
Legislation, Madison, Wis., February 18, 1939. The Attorney General
cited the Wisconsin Conference on Social Legislation as subversive and
Communist In letters released June 1 and September 21, 1948; redesig-
nated April 27, 1953, and included on the April 1, 1954, consolidatedlist."

"OCTOBER 25, 1955.
"SUBJECT: ARTHUR J. MANDELL, national legal commit-

tee, NAACP, 1954.
"The public records, fies and publications of this committee contain the following information con-

coning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the Individual is not necessarily
a Communist, a Communist sympathizer, or a feliow-u'avele unless otherwise indicated.

&The News Leoterof the National Lawyers Guild July 1937 (p. 2),
named Arthur Mandell, Houston, Tex., as a member of the Guild's
committee on American citizenship. mmigration, and naturalization;
and a copy of the 1939 membership ist of the National Lawyers Guild,
made available to the special Committee on Un-American Activities
by the organization, contained the name of Arthur Mandell, Shell
Building, Houston, Tex.."The National Lawyers Gild was cited as a Communist front by
the special Committee on Un-American Activities (reports Mar. 29,
1944, p. 149); and it was the subject of a separate report by the Com-
mittee on Un-American Activities (H. Rept. No. 3123 Sept. 21, 1950)
wherein it was cited as a Communist front which 'is te foremost legai
bulwark of the Communist Party, its front organizations, and con-
trolled unioits and which 'since its inception has never failed to rally
to the legal defense of the Communist Par and individual members
thereof, Including known espionage agent.

"Arthur J. Mandell, attorney, Houston, Tex., was shown in the Call
to the First Congress of the Mexican and Spanish American Peoples
of the United States, March 24-26, 1939, Albuquerque, N. Mex., as one
of the signers of that Call. The Congress of the Mpxican and Spanish,
American Peoples " " was cited as a Communistfront by the special
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Committee on Un-American Activities (report, Mar. 29, 1944, p. 120).
"A leaflet, attached to an undated letterhead of the National Federa-

tion for Constitutional Liberties, named Arthur J, Mandell, attorney,
Houston, Tex., as a signer of the organization's January 1943 message
to the House of Representatives. The National Federation for Con'
stitutional Liberties has been cited as being subversive and Commu-
nist (Attorney General letters released December 4, 1947, and Septem-
ber 21, 1948; also redesignated by the Attorney General pursuant to
Executive Order 10450, see consolidated list, April 1, 1954); as "P'
of what Lenin called the solar system of organizations, ostensibly hav-
ing no connection with*the Communist Party, by which Communists
attempt to create sympathizers and supporters of their program' (At-
torney General, CONGDESiONAL Rco=RD, Sept. 24, 1042, p. 7687); as
'one of the viciously subversive organizations of the Communist Party"
(special Committee on Un-American Activities, report, Mar. 29, 1944,
p. 50; also cited in reports, June 25, 1942, an! Jan. t 1943)- and as
being among a 'maze of organizations' which were 'spawned for the
alleged purpose of defending civil liberties in general but actually
intended to protect Communist subversion from any penalties under
the law' (Committee on Un-American Activities, report, Sept. 2, 1947,
p..3)0

"Arthur Mandell was a member of the resolutions committee at the
Congress on Civil Rights in Detroit, Mich., April 27-28, 1946, as shown
by a mimeographed release issued by the congress; and Arthur J,
Mandell, Houston, was listed as a sponsor of the National Conference
of the Civil Rights Congress in Chicago, November 21-23, 1947, in
the printed program, Let Freedom Ring. The Civil Rights Congress
has been cited as a subversive and Communist organization by the
Attorney General (letters released December 4, 1947, and September
21, 1948; also redesignated, see consolidated list, April 1, 1954); and,
as an organization formed in April 1946 by merger of two other Com-
munist-front organizations (International Labor Defense and the Na-
tional Federation for Constitutional Liberties), 'dedicated not to the
broader issues of civil liberties, but speccally to the defense of in-
dividual Communists and the CommuWA Party; and 'controlled by
individuals who are either members of the Communist Party or openly
loyal to it" (Committee on Un-American Activities, House Report No.
1115, Sept. 2, 1947, pp. 2 and 19)."

"OCTOBER 26, 1955.
"SUBJECT: ROBERT W. KENNY, national legal commit-

tee, NAACP, 1961.
"The public records, fles and publications of this committee contain the following Infoemation con-

cerning the subject Individual. This report should not be construed as epreacatin, the mash. of an
investigation by or findings of this committee. It should be noted that the ladividual is not necessarily
a Communist, a Communist sympathier, ot a felow-traveler unless otherise nidated. .,

"Reference to Robert W. Kenny is found in the appendix to this
committee's public hearings regarding communism in the United
States Government, part 2, September 1950 (pp. 2991-2992), as follows:

"IRobert W. Kenny: Kenny, atto rney general of State of California
during the years 194347 and president of the National Lawyers Guild
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during the years 1940-48, has been associated with the defense of a
number of Communist cases. He was also one of the attorneys for
the Hollywood 10. He sent greetings to the Biennial National Con-
ference of the International Labor Defense held April 4-6, 1941; this
organization was cited by the former Attorney General Francis Biddle
as the legal arm of the Communist Party.'

"'The American Committee for Protection of Foreign Born has
specialhid in the legal defense of foreign-born Communists such as
GerhaId Eisler. Kenny was a sponsor of its national conference held
in Ohio on October 2526, 1947, and again in 1950. He spoke in behalf
of Communists held for deportation, according to the Daily People's
World, Communist publication, dated March 8, 1948.

"'On repeated occasions, Mr. Kenny has attacked the trial of the
11 Communist leaders convicted for teaching and advocating the over-
throw of the Government of the United States by force and violence,
particularly as reported by the Daily People's World of July 22, 1948,
and the Worker of October 30, 1949.

"'He signed a statement in behalf of arrested leaders of the Com-
munist Party of Los Angeles, according to the Daily Worker of
October 19, 1949, and the Daily People's World of November 7, 1949.
Statements opposing the outlawing or restricting of the Communist
Party have been signed by Robert W. Kenny and have appeared
frequently in the Communist press. Mr. Kenny has opposed Govern-
ment loyalty procedures on various occasions.

"On the eve of the 1947 May Day celebration, Pravda, the official
newspaper of the Communist Party of the Soviet Union, hailed Robert
W. Kenny as a "friend of the Soviet Union in the United States." An-
other Communist government, namely that of China, selected Mr.
Kenny to defend its legal interests, according to the Daily People's
Worldof Aprl 26, 1950 (p. 4).
" 'Robert W. Kenny has a number of affiliations and associations with

Communist-front organizations. These include the American Youth
for Democracy (formerly known as the Young Communist League),
the National Committee To Win the Peace, of which he was vice
chairman, Civil Rights Congress, Joint Anti-Fascist Refugee Com-
mittee, American Commttee for Yugoslav Relief, Hollywood League
for Democratic Activities, California' Labor School, Lawyers Com-
mittee on American Relations With Spain, Committee for a Democratic
Far Eastern Policy and the American Slav, Congress.'

"Subsequent to this committee's release which contained the above
reference to Robert W. Kenny, he had served as counsel for 66 wit-
nesses before this committee.-

"OCTOBER 25, 1955.
"SUBJECT: LOREN MILLER, national vice president and

national legal committee, NAACP, '1961.
"The public records, files and publications of this committee contain the following information con-

erning the subject individual. This report should not be construed as representing the results of an
investigton by or findings of this committee. It should be noted that the individual ii not necessarily
a ommunist, a Communist sympathizer, or a fellow-traveler unless otherwise Indicated.

"one -Loren Miller, 837 East 24th Street, Los Angeles, Calif., was a
signer of Communist Party election petition No. 120 in California in
1932.
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"An article entitled -Why I Will Vote "Red- ' written by Loren Miller
appeared in the Daily Worker o July 1, 1932 (p. 4). In a note which
accompanies this article, the following information is given concerning
the author: 'Loren Miller, until recently city editor of the California
Eagle, Los Angeles, Calif., largest and oldest of western Negro news-
papers, is now en route to the Soviet Union. Excerpts from this article
follow:

"I regret very much that I will not be present to take an active part
in the struggle that Negroes must wage to pile up a huge vote for
William Z. Foster and James W. Ford, Communist candidates for
President and Vice President.

. . . . 0

"It must be evident to anybody who thinks through the things about
which I have been talking that the Communist Party is our party. It
is fighting our fights, warring against our enemies, struggling for our
welfare. Commonsense dictates that we should support our party with
every means at hand.& "

Loren Miller wrote an article for the Daily Worker while he was
traveling in the Soviet Union with a group of Negro writers, workers,
etc., observing conditions. This article concerned the equality of races
in the Soviet Union and appeared in the Daily Worker of September
24, 1932 (p. 4). Mr. Miller compared racial equality in the Soviet
Union and the United States, stated that the Communist Party in the
United State. was the only political party which promised equality,
and concluded as follows:

"'Only the Communists with their straightforward platform on relief
for the por (sic) farmers and workers, their demand for self-determina-
tion for Negroes in the Black Belt, and with a Negro, James W. Ford,
as nominee for the Vice Presidency deserve the vote of the Negroes of
the United States. It is for these reasons that I wish to renew my plea
to Negroes everywhere in the United States to vote Communist.'

"The Daily Worker of January 26, 1948 (p. 10), reported that Loren
Miller, attorney, Los Angeles, defended Claudia Jones, Communist.
He signed a statement opposing the Mtmdt anti-Communist bill as
shown by the Daily Peoples World of May 12, 1948 (p. 3). Accord-
ing to the Daily People's World of July 22, 1948 (p. 3), Loren Miller,
attorney, Los Angeles, attacked the arrest of the Communist Party
leaders.

"In the Daily Worker of December 24, 1931 (p. 3), Loren Miller
was named as a reporter for the Worker. Reference to Loren Miller
as a reporter for the Worker appeared in the Daily Worker of Decem-
ber 21, 1935 (p. 3). Loren Miller has been a contributor to the Daily
Worker as shown in the issue of May 4, 1938 (p. 7), as well as the
two issues already cited.

"The Worker is the Sunday edition of the Daily Worker, which was
cited as 'official Communist Party, U.S.A., organ' by the Committee
on Un-American Activities in report 1920, dated May 11, 1948. The
publication was cited as 'chief journalistic mouthpviece of the Com-
munist Party by the special Committee on Un-American Activities in
report 1311 of March 29, 1944; it had previously been cited as a Coin-
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munist publication in reports of the special Committee on Un-Ameri-
can Activities, dated January 3, 1939, January 3, 1940, January 3, 1941,
and June 25, 1942.

"Loren Miller was named as editor of New Masses in the issue of
August 20, 1935 (p. 5), and as associate editor in the issue of January
14, 1936 (p. 5). He was shown as contributing editor in the following
issues of New Masses: June 2, 1936 (p. 5), January 5, 1937 (p. 22),
May 11, 1937 (p. 9), September 7, 1937 (p. 9), January 11, 1938 (p. 9),
and September 20, 1938 (p. 14). He was a contributor to New Masses,
as shown in the issue of August 20, 1935 (p. 26), and was named as
a contributor to New Masses in the Daily Worker of April 3, 1963
(pZ 3).

New Masses was cited as a 'Communist periodical' by the Attorney
General of the United States (CONGREIONAL RECOR, September 24,
1942, p. 7888).-It was cited as a 'national circulated weekly journal
of the Communist Party b the special Committee on Un-American
Activities in report 1311 of March 29, 1944. New Masseschad been
cited previously a s Communist publication in reports of the special
Committee on Un-American Activities, dated'January 3, 1939, and
June 25, 1942.

"As shown b-y an undated letterhead of Book Union,-.Inc., Loren
Miller was a member of its advisory council. The special Committee
on Un-American Activities, in report 1311 of March 29, 1944, cited
Book Union as, 'distributors of. Communist literature.'

"According to a letterhead of August 24, 1939, Loren Miller was a
member of the Harry Bridges defense committee, southern division.

"In report 1311 of the special Committee on Un-American Activities,
dated March 29, 1944, the Harry Bridges defense committee was cited
as one of the Communist fronts formed to oppose deportation of Harry
Bridges, Communist Party member and leader of the San Francisco
general strike of 1934 which was planned by the Communist Party.

"As shown In the Call for the National Negro Congress held in
Chicago, Ill., February 14, 1936, Loren Miller, Los Angeles, Calif.,
was one of the endorsers of the National Negro Congress.

a'From the record of its activities and the composition of its (Na-
tional Negro Congress): governing bodies, there can be little doubt
that It has served as what James W. Ford, Communist vice presidential
candidate elected to the executive committee in 1937, predicted: "An
important sector of the'democratic front," sponsored d and supported by
the Communist Party' (Attorney General, CoNoerssioNAL REcORV,
September 24, 1942; pp. 7687-7688). The National Negro Congress
was cited as a Communist front In reports of the special Committee
on Un-American' ActivitieS, dated January 3, 1939, January 3, 1940,
June 25, 1942, and March 29, 1944. The Attorney General cited the
group as subversive and Communist in letters released December q-,
1947, and September 21, 1948; redesignated April 27, 1953, and in-
cluded on the April 1, 1954, consolidated list. ', ,

"Loren Miller, author, was a signer of the open letter to American
liberals, as shown in Soviet Ru~sia Today, issue of March 1937 (pp.14-15).... " ,,
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"'In March 1937 a group of well-known Communists and Com-
munist collaborators published an open letter bearing the title given
above. The letter was a defense of the Moscow purge trials' (report
of the special Committee on Un-American Activities, June 25, 1942).

"As shown in the proceedings of the Second United States. Congress
Against War and Fascism, herd in Chicago, II., September 28, 29, 30,
1934, under auspices of the American League Against War and
Fascism, the report of the publications committee was presented by
Loren Miller. (See public hearings, appendix, vol. 10, p. 22.)

"'rhe American League Against War and Fascism was formally
organized at the First United States Congress Against War and
Fascism held in New York City, September 29 to October 1, 1933.

* The program of the first congress called for the end of the Roose-
velt policies of imperialism and for the support of the peace policies of
the Soviet Union, for opposition -to all attempts to weaken the Soviet
Union. * * * Subsequent congresses in 1934 and 1936 reflected the
same program' (Attorney General, CONGREssoNAL RECI, September
24, 1942, p. 7683).

"fhe American League Against War and Fascism was 'established
in the United States in an effort to create public sentiment on behalf
of a foreign policy adapted to the interests of the Soviet Union (At-
torney General, CONGRESSIONAL RECORD, September 24, 1942, p.7683).
The Attorney General cited the American League Against War and
Fascism as subversive and Communist in letters to the Loyalty Review
Board, released December 4, 1947, and September 21, 1948; redesig-
nated April 27, 1953, and included on the April 1, 1954, consolidated
list of organizations previously designated. The organization was
cited by the special Committe on Un-American Activities as a Com-
munist front in reports of the special Committee on Un-American
Activities, dated January 3, 1939, January 3, 1940, June 25, 1942, and
March 29, 1944.

"In connection with the testimony of Harper L. Knowles and Ray
E. Nimmo before the special Committee on Un-American Activities
on October 25, 1938, a brief relating'to activities of the Communist
Party among professional groups was presented and incorporated in
the record. In this brief Loren Miller is described as 'contributing
editor to New Masses and a member of the Communist Party' (public
hearings, p. 1997). According to this same source, he was a participant
in the Western Writers Congress, cited as a Communist front by the
special Committee on Un-American Activities in report 1311 of March
29, 1944.

"A pamphlet, 'Equality, Land and Freedom' published b the
League of Struggle ?or Negro Rights, December 1934 (p. 44), .listed
Loren Miller as a member of the national council of that organization.

"The special Committee on Un-American Activities, in its report of
January 3, .939 (p. 8 1 ), cited the League of Struggle for Negro Rights
as follows: 'The Communist-front movement in the United States
among Negroes is known as the National Negro Congress. Practically
the same group of leaders directing this directed he League of
Struggle fvr Negro Rights, which was, until 2 years ago, the name
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of the Communist front for Negroes. The name was later changed
* * in 1936 to the National Negro Congress.'
"It was reported in the Daily People's World of September 28, 1950

(p. 5) that Loren Miller was one of a group of Los Angeles lawyers
who signed a brief against a Communist registration ordinance. The
brief was presented in connection with the case of Henry Steinberg,
county legislative director of the Communist Party, who was charged
with failing to register with the sheriff's office in accordance with
provisions of the ordinance. Reference to Loren Miller as one of the
attorneys who signed a brief charging Los Angeles County's Com-
munist registration ordinance with being 'basically unconstitutional
also appeared in the Daily People's World of Octobr 9, 1950 (p. 3).
The brief was filed in connection with a hearing on a demurrer against
the ordinance filed by attorneys for Gus Brown, Furniture Workers
Local 576 business agent.

'The Daily Peoples World of May 17, 1950 (p. 3), listed Loren
Miller as one who signed a statement against the loyalty oath."

"FEBRUARY 13, 1956.
"SUBJECT: Z. ALEXANDER LOOBY, national board of

directors, national legal committee, NAACP, 1961.
"The public records, files and publications of this committee contain the following information con.

cering the subject individual. This report should not be construed as represeting the results of an
nvestigation by or findings of this committee. It should be noted that the individual Is not necessarily

a Communist, a Communist sympathizer, or a fellow.traveler unless otherwise indicated.

"A 1939 membership list of the National Lawyers Guild, on file with
this committee, contains the name of Alexander Looby, 419 Fourth
Avenue, Nashville, Tenn.

"The special Committee on Un-American Activities, in its report of
March 23, 1944 (p. 149), cited the National Lawyers Guild as a Com-
munist-front organization. The Committee on Un-American Activities,
in its report on the National Lawyers Guild, September 17, 1950, cited
the organization as a Communist front which "is the foremost legal
bulwark of the Communist Party, its front organizations, and con-
trolled unions, and which 'since its inception has never failed to rally
to the legal defense of the Communist Party and individual members
thereof, including known espionage agents.'

"Ie Daily People's World of April 25, 1948 (p. 11), reported that
Alexander Looby, attorney, Nashville, Tenn., had spoken before the
Southern Negro Youth Congress. The Worker of May 16, 1948 (p.
2), disclosed that Z. Alexander Looby, attorney, Nashville, Tenn., had
spoken before th. same organization.

"The Attorney Gneral of the United States cited the Southern
Negro Youth Congress as subversive and among the affiliates and com-
mittees of the Communist Party, U.S.A., which seeks to alter the form
of government of the United States by unconstitutional means (letter
to Loyalty Review Board, released December 4, 1947). The Attorney
General redesignated the group April 27, 1953, pursuant to Executive
Order No. 10450, and include It on the April 1, 1954, consolidated
list of organizations previously designated. The special Committee on
Un-American Activities, in its report of January 3, 1940 (p. 9), cited'
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the Southern Negro Youth Congress as a Communist-front organiza-
tion. The Committee on Un-American Activities, in its report of April
17, 1947 (p. 14), cited the organization as 'surreptitiously controlled'
by the Young Communist League."

"OCTOBER 25, 1955.
"SUBJECT: KARL N. LLEWELLYNf national legal com-mittee, NAACP, 1954.

"The public records, files and publications of this committee contain tl*, followlaS information con-
cerning the subject Individual. This report should not be construed as repvsentisn the results of aninvestigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traqsLer unless othesyse indicated.

"Prof. K. N. Llewellyn, Columbia Law School, spoke at a con-
ference of the Greater New York Emergency Conference on Inalien-
able Rights as shown by the program, Febriiary 12, 1940.

"The Special Committee in Un-American Activities, in its report
of March 29, 1944 (pp. 96 and 129), cited the Greater New York
Emergency Conference on Inalienable Rights as a Communist front
which was succeeded by the National Federation for Constitutional
Liberties. The Committee on Un-American Activities, in its report
of September 2, 1947 (p. 3), cited the Greater New York Emergency
Conference on Inalienable Rights as among a 'maze of organizations'
which were 'spawned for the alleged purpose of defending civil liber-
ties in general but actually intended to protect Communist subver-
sion from any penalties under the law.'

"A letterhead of the Non-Partisan Committee for the Re-election of
Vito Marcantono dated October 33, 1936 listed Karl N. Llewellyn
as vice chairman of the organization.

"The Special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 122), cited the Non-Partisan Committee for the
reelection of Vito Marcantonio as a Communist-front organization.

"An undated letterhead of the International Juridical Association
listed Prof. Karl Llewellyn, New York, as a member of the national
committee.

"The Special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 149), cited the International Juridical Association
as "a Communist front and an offshoot of the International Labor
Defense.' The Committee on Un-American Activities, in its report on
the National Lawyers Guild, September 17, 1950 (p. 12), cited the
International Juridical Association, as an organization which 'actively
defended Communists and consistently followed the Communist Party
line."',

"OCTOBER 25, 1959.
"SUBJECT: SHAD POLLER (ISADOR POLLER), national

legal committee, NAACP, 1961.
"The public records,. files and publications of this committee contain the following Information eoW

crning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the Individual Is not nteasasily
a Communist, a Communist sympathizer, or a fellow-traveler unless .otherwise indicated.

"Who's Who in America (vol. 25, 1948-49, p. 1971) shows that
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Justine Wise Poller manied Shad Polier in 1937. Who's Who in
American Jewry (vol. 3, 1938-39, p. 818) shows that Justine Wise
Poller is the daughter of Rabbi Stephen S. Wise and that she married
Isadore Polier, March 26, 1937, New York City. It is noted further
that Max Lowenthal, a witness during public hearings before this
committee, September 15, 1950, when asked if he were acquainted
with Shad Poller, stated; 'Yes, he was Rabbi Wise's son-in-law. (Com-
munism in the U.S. Government, pt. 2, p. 2984.) Therefore, this report
includes references from the public records, files and publications of
this committee which appear under the name, Shad Polier, and re-
ferences which appear under the name, Isadore Poller.

"Shad Poller was named in the election campaign letter of the
Washington, D.C. chapter of the National Lawyers Guild, dated May
18, 1940, as a candidate for delegate to the national convention of the
Guild. Convention News for May 1941 (p. 3) listed Shad Poller, New
York City, as a member of the nominations committee of the Na-
tional Lawyers Guild Fifth Annual Convention at the Book-Cadillac
Hotel, Detroit, Mich., May 29-June 1, 1941. Shad Poller is shown as
the writer of an article in the Lawyers Guild Review, vol. VI, pp. 490-
491.

"The National Lawyers Guild was cited as a Communist-front or-
ganization by the Special Committee on Un-American Activities (Rept.
1311, Mar. 29, 1944, p. 149), and was the subject of a separate report
by the Committee on Un-American Activities, September 17, 1950, in
which it was cited as a Communist front that 'is the foremost legal
bulwark of the Communist Party, its front organizations, and con-
trolled unions' and which 'since its inception has never failed to rally
to the legal defense of the Communist Party and individual members
thereof, including known espionage agents.'

"A letterhead of the International Juridical Association, dated May
18, 1942, carries the'name of Shad Poller, New York, as a member of
the organization's national committee. The Special Committee on Un-
American Activities cited the International Juridical Association as 'a
Communist front and an offshoot of the International Labor Defense'
(report of Mar. 29, 1944, p. 149); the Committee on Un-American

ctivities cited the International Juridical Association as an organiza-
tion which 'actively defended Communists and consistently followed
the Communist Party line' (Rebt. 3123, Sept. 21, 1950, p. 12).

"A 1941 membership list of the Washington Book Shop, on file with
this committee, contains the name of Shad Polier, 3610 Idaho Avenue
NW., Washington, D.C. 'The Washington Fooperative Book Shop,
under the name "The Book Shop Association, was incorporated in the
District of Columbia in 1938. " * * It maintains a bookshop and art
gallery at 916 Seventeenth Stleet NW., Washington, D.C., where
literature is sold and meetings and lectures held. Evidence of Com-
munist penetration or control is reflected in the following: Among its
stock the establishment has offered prominently for sale books and
literature identified with the Communist Party and certain of, its
affiliates and front organizations.' (United States Attorney General,
CONGRESSiONAL REcoP, , September 24, 1942, p. 7688). The Attorney
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General also included the Book Shop on lists of subversive and Com-
munist organizations furnished the Loyalty Review Board, press re-
leases of December 4, 1947, and September 21, 1948) and redesignated
it pursuant to Executive Order 10450 (memorandum of April 29, 1953,
released by the Department of Justice); and included on the April 1,
1954, consolidated list of organizations previously designated. The
Special Committee on Un-American Activities also cited the Washing-
ton Book Shop as a Communist front (report of March 29, 1944, p. 150).

"The newsletter of the National'Lawyers Guild for July 1937-(p. 2)
named Isadore Polier, New York City, as chairman of the guild's com-
mitee on constitutional and judicial review. A leaflet, What Is the
IJA?, contains the name of Isadore Polier as a member of the Na-
tional Committee of the International Juridical Association. An un-
dated letterhead of the group listed him as executive director, and this
committee's report on the National Lawyers Guild, September 17,
1950 (p. 13), reported that Isadore Polier was executive director of the
International Juridical Association at 'the time of its inception." See
citation on page 1.

The Daily Worker of April 8, 1938 (p. 4), reported that Isadore
Polier signed a petition, sponsored by the American Friends of Spanish
Democracy, to lift the arms embargo. 'In 1937-38, the Communist
Party threw itself wholeheartedly into the campaign for the support
of the Spanish Loyalist cause, recruiting men and organizing multi-
farious so-called r relief organizations, * such as ** American
Friends of Spanish Democracy' (report of the special committee dated
March 29, 1944, p. 82).

"The booklet, These Americans Say (p. 8), compiled and published
by the Coordinating Committee To Lift the Embargo, named IsadQre
Polier among the representative individuals who advocated lifting
the Spanish embargo. The Coordinating Committee To Lift the
(Spanish) Embargo was cited by the Special Committee as one of a
number of front organizations, set up during the Spanish Civil War
by the Communist Party-in the United States and through which the
party carried on a great deA of agitation (report of March 29, 1944,
pp. 137 and 138)." _.2.9

"OCTOBER 25, 1955.

"SUBJECT: JAWN SANDIFER, national legal committee,
NAACP, 1961.

"The public records, files sind publications of this committee contain the following Infoumation co.
cerning the subject individual. This report should not be construed as representing the results of an
invetlgatign by or findings of this committee. It should be noted that the Individual is not nec MaiY
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

The Daily Worker of April 10, 1951 (p. 5), reported that Jawn A
Sandifer was a speaker for the National Lawyers Guild. The October
7, 1952, issue of the Daily Worker (p. 3), reported that lawn L.
Sandifer, New York, was to lead workshop discussions at the national
conference of the National Lawyers Guild on civil rights, legislation,
and discrimination to be held at the Park Sheraton Hotel, New York
City on October 10, 11, and 12, 1952.
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"The Special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 149), cited the National Lawyers Guild as a Com-
munist-front organization. The Committee on Un-American Activities,
in its report on the National Lawyers Guild, September 17, 1950, cited
the organization as a Communist front, which 'is the foremost legal
bulwark of the Communist Party, its front organizations, and controlled
unions' and which 'since its inception has never failed to rally to the
legal defense of the Communist Part and individual members thereof,
including known espionage agents.:2

- "OCTOBER 25, 1955.

"SUBJECT: SIDNEY R. REDMOND, national legal com-
mittee, NAACP, 1961.

"The public records, fles and publications of this committee contain the following information con.
cerning the subject individual. This report should not be construed ai representing the results of an
investigation by or findings of this committee. It should be noted that the individual Is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"S. R. Redmond signed the open letter of the National Federation
for Constitutional Liberties denouncing the Attorney General's attack
on the Communist Party and decision in the Harry Brid ges case as
shown by the Daily Worker of July 19, 19 4 2 (p. 4 ), and the booklet,
600 Prominent Americans' (p. 27). Sidney R. Redmond, editor, Na-
tional Bar Journal, St. Louis, Mo., signed a statement of the National
Federation for Constitutional Liberties supporting the War Depart-
ment's order on granting commissions 'to members of the Armed Forces
who have been members of or sympathetic to the views of the Com-
munist Party' according to an undated leaflet, 'the only sound policy
for a democracy' and the Daily Worker, March 19, 1945 (p. 4).

'The Attorney General of the United States citpd the National Fed-
eration for Constitutional Liberties as subversive and Communist in
letters to the Loyalty Review Board, released December 4, 1947, and
September 21, 1948; redesignated A pil 27, 1953, pursuant to Executive
Order No. 10450, and included on the April 1, 1954, consolidated list of
organizations previously designated. X Attorne General cited the
organization previously as p art of what Lenin called the solar system
of organizations, ostensibly having no connection with the Communist
Party, by which Communists attempt to create sympathizers and sup-
porters of their program' (CONGRESSIONAL RECORD, Sept. 24, 1942,
p. 7687). The special Committee on Un-American Activities, in its
report of March 29, 1944 (p. 50), cited the National Federation for
Constitutional Liberties as 'one of the viciously subversive organiza-
tions of the Communist Party.' The Committee on Un-American Activi-
ties, in its report of September 2, 1947' (p. 3),,cited the National Fed-
eration * * 0 among a 'maze of organizations which were 'spawned
for the. alleged purpose of defending civil liberties in general but ac-
tually intended to protect Communist subversion from any penalties
under the law.'" . -

"OCTOBER 25,1955.
"SUBJECT: GEORGE M. JOHNSON, national legal com-

mittee, NAACP, 1961.
"The public records, files and publications of this committee contain the following information con-.

cerning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise Indicated.
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"George M. Johnson, Washington, D.C., was a member of the execu-
tive board of the National Lawyers Guild as of 1949. (See the com-
mittee s report on the National Lawyers Guild, p. 18.)

"The Special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 149), cited the National Lawyers' Guild as a Com-
munist-front organization. The Committee on Un-American Activities,
in its report on the National Lawyers' Guild, September 17,1950, cited
the organization as a Communist-front which 'is the foremost legal
bulwark of te Communist Party, its front organizaitons, and con-
trolled unions and which 'since its inception has never failed to rally
to the legal defense of the Communist Part% and individual members
thereof, including known espionage agents.'

"OCTOBER 25, 1955.
"SUBJECT: EDWARD P. LOVETT, National legal commit-

tee, NAACP, 1954.
"The public records, files and publications of this committee contain the following information con.

coming the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the Individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"A 1939 membership list of the National Lawyers Guild listed
Edward P. Lovett, 615 F Street NW., Washington, D.C., as a member
of that organization.

"The Special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 149), cited the National Lawyers' Guild as a Com-
munist-front organization. The Committee on Un-American Activities,
in its report on the National Lawyers' Guild, September 17, 1950, cited
the organization as a Communist front which 'is the foremost legal
bulwark of the Communist Party, its front organizations, and controlled
unions' and which 'since its inception has never failed to rally to the
legal defense of the Communist Party and individual members there-
of, including known espionage agents."

"OCTOBER 25, 1955.
"SUBJECT: LOUIS L. REDDING, national legal committee,

NAACP, 1954,1961.
"The public records, files and publications of this committee contain the following information con-

.cerning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee . It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise Indicated.

"A 1939 membership list of the National Lawyers' Guild listed
Louis Bedding, 1002 Franch St., Wilmington, Del., as a member of
the organization. Louis L. Bedding, a member of the Delaware bar,
was among the speakers at a panel session on Civil Rights and Liber.
ties as part of the National Lawyers' Guild annual convention, Feb-
ruary 20-23, 1953, New York, City, according to the Daily Worker,
February 20, 1953 (p. 6).

"'he Special Committee on Un-American Activities, in its report
of March 29, 1944 (p. 149), cited the National Lawyers Guild as a
Communist front organization. The Committee on Un-American Ac-
tivities, in its report on the Natonal Lawyers' Guild, September 17,
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1950, cited the organization as a Communist front which 'is the fore-
most legal bulwark of the Communist Party, its front organizations,
and controlled unions" and which "since its inception has never failed
to rally to the legal defense of the Communist Party and individual
members thereof, including known espionage agents.'

"The official proceedings of the National Negro Congress, 1936
(pp. 5, 6, 41), listed Louis L. Redding, Delaware, as. a member of
the National Executive Council and a member of the presiding com-
mittee and general resolutions committee.

'he Attorney General cited the National Negro Congress as sub-
versive and Communist in letters released December 4, 1947 and
September 21, 1948; redesignated April 27, 1953 and included on the
April 1, 1954 consolidated list. The organization was cited previously
by the Attorney General as a Communist front (CONGRmSIONAL RE-
cow, September 24, 1942, pp. 7687 and 7688). The Special Com-
mittee on Un-American Activities, in its report of January 3, 1939 (p.
81), cited the National Negro Congress as 'the Communist-front move-
ment in the United States among Negroes."'

"OCTOBER 25, 1955.
"SUBJECT: JOSEPH B. ROBINSON, national health com-

mittee, NAACP, 1961.
"The public records, files and publications of this committee contain the following information con-

cerning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist smpathizer, or a fellow-traveler unless otherwise indicated.

"One Joseph B. Robinson signed the call for the National Emer-
gency Conference, Washington, D.C., May 13 and 14, 1939.

"The special Committee on Un-American Activities, in its report of
March 29, 1944 (p. 49), cited the National Emergency Conference
as a Communist-front organization. The Committee on Un-American
Activities, in its report of September 2, 1947 (p. 12), cited the Na-
tional Emergency Conference as follows: 'It will be remembered that
during the days of the infamous Soviet-Nazi pact, the Communists
built protective organizations known as the National Emergency Con-
ference, the National Emergency Conference for Democratic Rights,
which culminated in the National Federation for Constitutional Liber-
ties."

"OCTOBER 25, 1955.
"SUBJECT: DR. EDWARD L. YOPNG, national health

committee, NAACP, 1961.
"The public records, files and publications of this committee contain the following information con-

cerning the subject individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.
"Dt. Edward L. Young was an initial sponsor of the American Peace

Crusade as shown by letterheads dated February 1951 and February
1953. He signed a petition of the American Peace Crusade calling on
President Truman and Congress to seek a big-power act as reported
by the Daily Worker of February 1, 1952 (p. 1), which source he
was idenifiedwith the Harvard University Medical School. The Daily
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Worker of February 1, 1951 (p. 2), listed Dr. Edward L. Young,
Committee on Physicians for Improvement of Medical Care, Brook-
line, Mass., as a sponsor of the'American Peace Crusade.

"The Committee on Un-American Activities, in its statement issued
on the March of Treason, February 19, 1951, and report on the Com-
munist peace offensive, April 1, 1951 (p. 51), cited the American
Peace Crusade as an organization which 'the Communists established'
as 'a new instrument for their peace offensive in the United States'
and which was heralded by the Daily Worker 'with the usual bold
headlines reserved for projects in line with the Communist objectives.'
The Attorney General of the United States designated the American
Peace Crusade January 22, 1954 pursuant to Executive Order No.
10450, and included it on the April 1, 1954, consolidated list of organi-
zations previously designated.
. "Dr. Young was a United States sponsor of the American Con-

tinental Congress for Peace as shown by an official leaflet published
by the Congress.

'The Committee on Un-American Activities, in its report on the Com-
munist peace offensive, April 1, 1951 (p. 21), cited the American
Continental Congress for Peace as 'another phase' in the Communist
'peace" campaign, aimed at consolidating anti-American forces through-
out the Western Hemisphere."

"According to a statement attached to a press release of the Com-
mittee for Peaceful Alternatives to the Atlantic Pact, dated December
14, 1949 (p. 10), Dr. Edward L. Young, Committee of physicians for
Improvement of Medical Care, Brookline, Mass., signed a statement
calling for international agreement to ban use of atomic weapons.

"The Committee for Peaceful Alternatives to the Atlantic Pact was
cited by the Committee on Un-American Activities as an organization
which was formed as a result of the Conference for Peaceful Alter-
natives to the Atlantic Pact and which was located, according to a
letterhead of September 16, 1950, at 30 North Dearborn Street, Chi-
cago, Ill.; and to further the cause of 'Communists in the United
States doing theirpart in the Moscow campaign.'

"A mimeographed petition, attached to a letterhead of the Spanish
Refugee Appeal of the Joint Anti-Fascist Refugee Committee dated
May 18, 1951, listed Dr. Edward L. Young, Brookline; Mass., as one
who signed a petition to President Truman 'to bar military aid to or
alliance with Fascist Spain.'

'The Attorney General cited the Joint Anti-Fascist Refugee Com-
mittee as subversive and Communist In letters to the Loyalty Review
Board, *released December 4, 1947, and September 21, 1948; redesig-
nated April 27, 1953, and included on the April 1, 1954, consolidated
list, The special Committee on Un-American Activities, in its report
of March 29, 1944 (p. 174), cited the Joint Anti-Fascist Refugee Com-
mittee as a Communist-front orgnization.

'Dr. Edward L. Young was shown as. a member of the board of
directors of the National Council of the Arts, Sciences, and Professions
on a leaflet, Policy and Program'Adopted by the National Conven-
ton, 1950, a letterhead dated July 28, 1950, and a letterhead dated
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December 7, 1952 (photostat). He was a sponsor of the Cultural and
Scientific Conference for World Peace, New York City, March 25-27,
1949, as shown by the conference program (p. 13), the conference
call, and the Daily Worker, February 21, 1949 (p. 9). As shown by
the conference program (p. 10), he spoke at the conference, and
according to Speaking of Peace, edited report of the conference (p.
49), Dr. Young introduced the discussion on psychiatric aspects of
today's international crisis. He signed a statement supporting a re-
hearing of the case of the Communist leaders before the Supreme
Court and protesting the Smith Act as shown by We Join Blacks
Dissent, a reprint of an article from the St. Louis Post-Disptach,
June 20, 1951, by the National Council of the Arts, Sciences, and
Professions. The Daily Worker of February 28, 1949 (p. 2) reported
that Dr. Young was a speaker for the National Council of the Arts,
Sciences, and Professions. He signed a statement of the organization
as 'shown by the CONcGmioNAL Ricomn, July 14, 1949 (p. 9620).

,He signed a resolution against atomic weapons released by the Na.
tional Council as shown by a mimeographed list of signers attached
to a letterhead of July 28, 1950. He signed a peace appeal in a drive
of the National and New York Councils of the Arts, as reported
In the Daily Worker of May 16, 1952 (p. 2).

"The Committee on Un-American Activities, in its report of April
19, 1949 (p. 2), cited the National Council of the Arts, Sciences, and
Professions as a Communist-front organization. In this report, Review
of the Scientific and Cultural Conference for World Peace, the com-
mittee cited the conference as a Communist front which 'was actually
a supermobilization of the inveterate wheelhorses and supporters of
the Communist Party and its auxiliary organizations.'

"As shown by an undated leaflet, ?rominent Americans Call for
* V (received by this committee September 11, 1950), and the Daily

Worker of August 10, 1950 (p. 1), Dr. Edward L. Young signed the
World Peace Appeal.

"he Committee on Un-American Activities, in its report on the
Communist peace offensive, April 1, 1954 (p. 41, cited the World
Peace Appeal as a petition campaign launched by the permanent com-
mittee of the World Peace Congress at its meeting in Stockholm,
March 16-19, 1950; as having "received the enthusiastic approval of
every section of the international Communist hierarch'; as having

* been lauded in the Communist press, putting 'every individual Com-
munist on notice that he "has the duty to rise to this appeal"; and as
having received the official endorsement of 'the Supreme Soviet of
the U.S.S.R., which has been echoed by the governing bodies of every
Communist satellite country, and by all Communist Parties through-
out the world.'

"The following is quoted from a 'Statement of Principles for the
Defense of Democracy Against McCarthysim, as reported by the
Daily Worker of March 31, 1954 (p. 8):

Minority opinion is being suppressed by such devices as black-
listing, dismissal from employment* and even jailing.
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"'Teachers, lawyers, doctors, writers, artists, actors, and other pro-
fessionals should be free to practice their professions without dis-
crimination because of their political beliefs or associations, whether
they be Republican, Democrat, Socialist, or Communist.'

"The Daily Worker article reported that "the signers of the state-
ment urge support for an eight-point program, including abolition of
the Attorney General's list of subversive organizations, reinstatement
of teachers dismissed in recent inquiries, and amnesty for those in
jail on charges of "conspiracy to teach and advocate" their political
views.' Dr. Edward L. Young, Brookline, Mass., was named as a
signer.

"The call to a bill of rights conference New York City, July 16 and17, 1949, named Dr. Edward L. Young, Massachusetts General Hos-
pital, as a sponsor. Elizabeth Gurley Flynn, a member of the national
committee of the Communist Party, in writing about the conference
for her column in the Daily Worker (July 25, 1949, p. 8), stated that
one of the highlights of the conference was the fight for the 12 de-
fendants in the current Communist cases. She reported that seven of
the defendants were present and participated actively. The New
York Times (July 18, 1949, p. 13) reported that 'the 20 resolutions
adopted unanimously by the 2-day conference registered opposition
to the conspiracy trial of the 11 Communist leaders, the Presidential
loyalty order * * 0 deportation for political belief * * * among others.
The conference also called for an end to the investigation by the
Federal Bureau of Investigation into political, rather than criminal,
activities."'

"OCTOBER 25, 1955."SUBJECT: VIOLA BERNARD, national health committee,
NAACP, 1954.

"The public records,, files and publications of this committee contain the following information con.cerning the subject individual. This report should not be construed as representing the results of aninvestigation by or findings of this committee. It should be noted that the individual is not pecessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated."The Daily Worker of April 8, 1938 (p. 4), listed Viola Bernard as
one who signed a petition of the American Friends of Spanish.D'emoc-
racy to lift the arms embargo.

"The special Committee on Un-American Activities, in its report of
Mirch 29,1944 (p. 82), cited the American Friends of Spansh Democ.
racy as follows: In 1937-38, the Communist Party threw itself whole-
heartedly into the campaign for the support of the Spanish loyalist
cause, recruiting men and organizing multifarious so-called relief
organizations such as * American Friends of Spanish Denoc-
racy."

"OCTOBER 25, 1955.
"SUBJECT: Di. RUSSELL L. CECIL, national health com.

mittee, NAACP, 1961.
"The public records, files sad publicatlns of tls committee contain the following Information eon.corning the subject individual. This report should not be constru d as representing the results of gnInvestigation by or findings of this committee. It should be noted 'hat the individual is not neceusarily

a Communist, a Communist sympathizer, or a fellow.traveler unless otherwise Indicated.
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"A' pamphlet, 'Relighting the Lamps of China: listed Russell L.
Cecil as a medical sponsor of the China Aid Council.

"The special Committee on Un-American Activities, in its report of
June 25, 1942'(p. 16), cited the China Aid Council as a 'subsidiary'
of the American League for Peace and Democracy, cited as subversive
and Communist by the Attorney General of the United States in
letters to the Loyalty Review Board, released June 1 and September
21, 1948; redesignated April 27, 1953, pursuant to Executive Order
No. 10450, and included on the April 1, 1954, consolidated list of
organizations previously designated. The organization was cited pre-
viously by the Attorney General as established in the United Statw in
1937 as successor to the American League Against War and Fascism
'in an effort to create public sentiment on behalf of a foreign policy
adapted to the interests of the Soviet Union " * "' (CONGRESSIONAL
BzOOxv, September 24, 1942, pp. 7683 and 7684). The special Com-
mittee on Un-American Activities, in its report of January 3, 1939 (pp.
69-71), cited the American League for Peace and Democracy as 'the
largest of the Communist 'front" movements in the United States "0 ."

"OCTOBER 25, 1955.
"SUBJECT" DR. C. HERBERT MARSHALL, national

health committee, NAACP, 1961.
"The public records, files and' publications of this committee contain the following Information con-

.erning the subject individual. This report should not be construed as representing the results of an
Investigtion by or findings of this committee. It should be noted that the Individual Is not necessarily
a Communist, a Communist sympathizer, or a fellow.traveler unless otherwise Indicated.

"A membership list of the American League for Peace and Democ-
racy which was compiled by the special Committee on Un-American
Activities from original records of the organization, subpoenaed in 1939
by the committee, contains the name of one C. Herbert Marshall, of
2712 P Street NW., Washington, D.C.

"The Attorney General of the United States cited the American
League for, Peace and Democracy as subversive and Communist in
letters to the Loyalty Review Board, released June 1 and September
21, 1948. The Attorney General redesignated the organization April
27, 1953, pursuant to Executive Order No. 10450, and included it on
the April 1, 1954, consolidated list of organizations previously desig-
nated. The organization was cited previously by the Attorney General
as established in the United States in 19W as successor to the Ameri-
can League Against War and Fascism 'in an effort to create public
sentiment On behalf of a foreign policy adapted to the interests of the
Soviet Union" (CONGRESSIONAL REcom, Sept. 24, 1942, pp. 7683 and
7684)-. The special Committee on Un-American Activities, in its report
of January 3, 1939 (pp. 69-71), cited the American League for Peace
and Democracy as the largest of the Communist front movements
in the United States. e 4 e

"C. Herbert Marshall was, shown as a sponsor of the Washington
Citizens Committee to Free Earl Browder in an advertisement of the
organization which appeared ,in the Washington Post of May 1942
(p. 9). 'When Earl Browder (then general secretary, Communist
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Party) was in Atlanta Penitentiary serving a sentence involving his
fraudulent passports, the Communist Party s front which agitated for
his release was known as the Citizens' Committee to Free Earl Brow-
der * " Elizabeth Gurley Flynn, one of the few outstanding women
leaders of the Communist Party in this country, headed it' (special
Committee on Un-American Activities, report, March 29, 1944, pp. 6
and 55). The Citizens' Committee to Free Earl Browder was cited
as Communist by the -Attorney General in, a letter released April 27,
1949; redesignated April 27, 1953, and included on the April 1, 1954,'
consolidated list. . 1Z

"The call to a conference on civil rights, April 20-21, 1940 (p. 4),
lists C. Herbert Marshall, M.D., as a sponsor of the Washington Com-
mittee for Democratic Action, under whose auspices the conference
was held. A letterhead of the organization, dated April 26, 1940, also
shows C. Herbert Marshall as a sponsor. In 1941, Dr. C. Herbert
Marshall was a member of the executive committee of the Washington
Committee for Democratic Action, according to a -letterhead dated
May 23, 1941.

"The Attorney General cited the Washington Committee for Demo-
cratic Action as subversive and Communist in letters released Decem-
ber 4, 1947, and September 21, 1948; redesignated April 27, 1953, and
included on the April 1, 1954, consolidated list. The organization was
cited previously by the Attorney General as an 'affiliate' or 'local chap-
ter' of the National Federation for Constitutional Liberties. "The pro-
gram of the Washington committee followed that of the national fede,
ration. National 'Communist leaders have addressed its meetings, and
conferefices sponsored by it have been attended by representatives of
prominent Communist front organizations' (CoNGSSIONAxL REOm,
Sept. 24, 1942, pp. 7688 and 7689). The special Committee on Un-,
American Activities, in its report of June 25, 1942 (p. 22), cited the
Washington Committee for Democratic Action as follows: 'When the
American League for Peace and Democracy was dissolved in Feb-
ruary 1940 its successor in Washington was. called the Washington
Committee for Democratic Action.'

"As shown by an advertisement in the Washington Post, May 18,
1948 (p. 15), Dr. C. Herbert Marshall signed a statement against the
Mundt anti-Communist bill."

"FEBRUARY 13, 1956.
"SUBJECT: GLOSTER CURRENT, director of branch de-

partnent, NAACP, 1961.
"The public records, files and publications of this committee contain the following ilfomados eon.

cerning the subject individual. This = should not be costrued as ee n i da tg te ra ts of an
investIgaton by or finding of this committee. It should be noted that the individual Is so neeamuil
a Communist, a Communist sympathizer, or a fellow-traveler unle otbhw Inteated.

"Gloster Current and his orchestra were scheduled to play at the
Independence Day picnic to be held July 3-4, 1938, under the auspices
of the Communist Party of Michigan, according to a leaflet entitled
Where's Everybody Going?' which announced the picnic.

"The Civil Rights Federation( (affiliated with the National Federa-
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tion for Constitutional Liberties) issued a call to a statewide con-
ference, September 12, 1943, in Detroit, Mich.; the name of Gloster
Current appeared on the call in a list of sponsors and he was identified
as secretary, National Association for the Advancement of Colored
People, Detroit chapter.

"The Attorney General of the United States cited the Michigan
Civil Rights Federation as an affiliate of the Communist front, the
National Federation for Constitutional Liberties; and as a subversive
and Communist organization which has been succeeded by and now
operates as the Michigan chapter of the Civil Rights Congress. (CON-
GRESSIONAL fECOD, Sept. 24, 1942, p. 7687; and press releases of Dec.
4, 1947, June 1 and Sept. 21, 1948; also included on his consolidated
list of organizations.) The Special Committee on Un-American Ac-
tivities and the Committee on Un-American Activities cited the
Michigan Civil Rights Federation as a Communist-front organization.
(From Report No. 1311 of the Special Committee on Un-American Ac-
tivities, dated MaL. 29, 1944; and Report No. 1115 of the Committee
on Un-American Activities dated Sept. 2, 1947.)

'In July 1947 Mr. Walter S. Steele testified in public hearings before
this committee, at which time he named Gloster Current of the Na-
tional Association for the Advancement of Colored People as a council
member from the United States to the World Federation of Demo-
cratic Youth (from Steele testimony, p. 81).

"The World Federation of Democratic Youth was founded in
London in November 1945 by delegates from over 50 nations. From
the outset, the World Federation of Democratic Youth demonstrated
that it was far more interested in serving as a pressure group in behalf
of Soviet foreign policy than it was in the specific problems of interna-
tional youth. (From Report No. 271 of the Comimttee on Un-Ameri-
can Activities dated Apr. 17, 1947.)"

"FEBRUARY 13, 1956.
"SUBJECT: RUBY HURLEY, southeast regional secretary,

Birmingham, Ala., NAACP, 1961.
"The public records, files and publications of this committee contain the following information con-

cerning the subject individual. This report should not be counrued as representing the results of an
investigation by or findings of this committee. It should be noted that the Indvidual is not necessarily
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"Ruby Hurley was a sponsor of the World Youth Festival, Prague,
July-August 1947, as shown by the World Youth Festival, page 7,
and the booklet, "The Bright Face of Peace,, published by the U.S.
Committee for the World Youth Festival. As shown by the call to
World Youth Festival (p. 3), the festival, held in Prague from July
20 to August 17, 1947, was sponsored by the World Federation of
Democratic Youth and the International Union of Students.

"The Committee on Un-American Activities, in its report of April
17, 1947 (pp. 12 and 13), cited the World Federation of Democratic
Youth as follows: 'The AYD (American Youth for Democracy) is
affiliated with the World Federation of Democratic Youth, which was
founded in London in November 1945 by delegates frin over 50
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nations. * * * From the outset the World Federation of Democratic
Youth demonstrated that it was far more interested ixn serving as a
pressure group in behalf of Soviet foreign policy than it -was in the
specific problems of international youth.'

"The International Union of Students was cited as follows by the
Committee on Un-American Activities in its report of April 17, 1947
(p. 13): 'The World Federation of Democratic Youth brought into
being the International Union of Students, which held a meeting in
Prague on August 17-31, 1946. The administration and direction of
this project was entrusted to a 17-man executive committee of whom
12 were known Communists."'

"FEBRUARY 13, 1956.
"SUBJECT: THURGOOD MARSHALL, director counsel,

NAACP Legal Defense Fund and Educational Fund, 1961.
"The public records, files and publications of this committee contain the following Information con.

earningg the subject individual. This report should not be construed s representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarilt
a Communist, a Communist sympathizer, or a fellow-traveler unless otherwise indicated.

"Thurgood Marshall was a member of the national committee of
the International Juridical Association, as shown in the pamphlet,
What Is the 1.J.A.? The special Committee on Un-American Activities
cited the International Juridical Association as 'a Communist front
an offshoot of the International Labor Defense' (Rept. No. 1311, dated
March 29, 1944). In a report on the National Lawyers Guild, prepared
and published September 17, 1950, by the Committee on Un-Ameri-
can Activities, the Internationl Juridical Association was cited as an
organization which 'actively defended Communists and consistently
followed the Communist Party line.'

"A list of officers of the National Lawyers Guild, as of December
1949 (printed in the committee's report on the National Lawyers
Guild, p. 18) contains the name of.Thurgood Marshall, New York
City, among the members of the executive board. He was shown to
be an associate editor of the Lawyers Guild Review in the issue of
May-June 1948 (p. 422). It was reported in the Daily Worker of
November 30, 1942 (p. 1), that Mr. Marshall, special counsel of the
National Association for the Advancement of Colored People, was
one of those who submitted a report denouncing lynching and dis-
crimination which was adopted by the national executive board of
the National Lawyers Guild. It was also reported in the Washington
Evening Star (February 8, 1948, p.A-22 and February 12, 1948, p.
A-82), that Mr. Marshall, identified as special counsel, NAACP, criti-
cized the loyalty program in a public forum held under the auspices
of the National Lawyers Guild in Washin ton, D.C.

"The National Lawyers Guild was cited by the special Committee
on Un-American Activities as a Communist front in Report No. 1311
of March 29, 1944 (p. 149). In the committee's report on the organiza.
tion, released in 1950, the guild was cited as a Communist front which
'is the foremost legal bulwark of the Communist Party, its front organi-
zations, and controlled unions' and which 'since its inception has never
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failed to rally to the legal defense of the Communist Party and in-
dividuwl members thereof, including known espionage agents.

" The Daily Worker of November 24, 1947 (p. 4) reported that
Thurgood Marshall was among a group of attorneys who sent a tele-
gram to New York Congressmen asking them to oppose the contempt
citations in the case of, the so-called Hollywood 10."

"FEBRUARY 13, 1956.
"SUBJECT: HENRY LEE MOON, director, public relations

department, NAACP, 1961.
"'The public records, files and publications of this committee contain the following Information coi..

ening the subject inu:-'.dual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathii.&, or a fellow-traveler unless otherwise Indicated.

"A membership list of the Washington Book Shop which was sub-
poenaed by the special Committee on Un-American Activities in 1941
contains the name of Henry Lee Moon with address shown as 1206
Kenyon Street NW., Washington, D.C.

"The Attorney General of the United States cited the Washington
Book Shop Association as subversive and Communist in letters to the
Loyalty Review Board, released December 4, 1947, and September
21, 1948; redesignated Apil 27, 1953, pursuant to Executive Order
No. 10450, and includes on the April 1, 1954, consolidated list or
organizations previously designated. The Special Committee on Un-
American Activities, in its report of March 29, 1944 (p. 150), cited the
Washington Book Shop Association as a Communist-front organization.

"Henry Lee Moon, New York, was a member of the national ex-
ecutive council of the National Negro Congress, as shown on the
official proceedings of the congresS for 1936 (p. 40).

"The Aftornely General cited the National Negro Congress as sub-
versive and Communist in letters released December 4, 1947, and
September 21, 1948; redesignated April 27, 1953, and included on
the April 1, 1954, consolidated list. A. Phillip Randolph, president of
the congress since its inception in 1936, refused to run again in April
1940 'on the ground that it was "deliberately packed with Communists
and Congress of Industrial Organization members who were either
Communists or sympathizers with Communists." Commencing with
its formation in 1936, Communist Party functionaries and fellow
travelers have figured prominently in thb. leadership and affairs of
the Congress, * * " according to A. Phillip Randolph. John P. Davis,
secretary of the congress, has admitted that the Communist Party
contributed $100 a month to its support.' (Attorney General, Cox-

=mor;sxOA RFrci, Sept. 24, 1942, pp. 7687, 7688.) The special Com-
mittee on Un-American Activities, in its report of January 3, 1939 (p.
81), cited the National Negro Congress as 'the Communist-front move-
ment In the United States among Negroes.'

"A review by Abner W. Berry of Henry Lee Moon's book, Balance
of Power: The Negro Vote, was published in the Daily Worker of
May 28, 1948 (p. 12). The review reads, in part;

"'As a newspaperman who spent the war years'in Washington and

VOTING RIGHTS
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later was associated with the CIO Political Action Committee, Henry
Lee Moon has written, in balance of power a helpful survey of Negro
suffrage in America. He defends the Negro voter against the charge
of venality and corruptibility with the materials of history, and traces
the long fight for the franchise.

"'It is the only volume brought to our -attention which gives a
detailed national picture of the Negro vote. It is too bad the author
felt impelled to defend the two-party system and the Negro. And
it is worse that he chose this otherwise useful contribution as the
bearer of his offering of fuel for the cold war.'

"A photograph of Henry Lee Moon was published in the June 16,
1932, issue of the Daily Worker (p. 2).

"The Daily Worker of June 17, 1946 (p. 2), reported that one
Henry Moon (no other identification shown) was one of the signers
of a statement of the Action Committee To Free Spain Now which
protested the delay in breaking diplomatic relations with Franco Spain.

"The Attorney General cited the Action Committee To Free Spain
Now as Communist in a letter released April 27, 1949; redesignated
April 27, 1953, and included on the April 1, 1954, consolidated list.

The Daily Worker of February 16, 1949 (p. 13), reported that
Henry Moon was nominated as commentator of the Voice of Freedom
Committee.

"The Attorney General included the Voice of Freedom Committee
on the April 1, 1954, consolidated list of organizations previously
designated pursuant to Executive Order No. 10450."

"The Special Committee on Un-American Activities, in its report
of March 29, 1944 (p. 147), cited the Southern Conference for Human
Welfare as a Communist front which received money from the Robert
Marshall Foundation, one of the principal sources of funds by which
many Communist fronts operate. The Committee on Un-American
Activities, in its report of June 12, 1947, cited the Southern Con-
ference 0 0 * as a Communist-front organization 'which seeks to attract
southern liberals on the basis of its seeming interest In the problems
of the South' although its 'professed interest in southern welfare is'
simply an expedient for larger aims serving the Soviet Union and its
subservient Communist Party In the United States.'

"FEBRUARY 13, 1956.
"SUBJECT: ROBERT L. CARTER, assistant special coun.

sel, NAACP, 1961.
"The public records, files and publications of this committee contain the following information con-

cerning the subject Individual. This report should not be construed as representing the results of an
investigation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer, or a fellow.traveler unless otherwise indicated.

"Robert L. Carter wrote an article which was published in the
Lawyers Guild Review (vol. VI, pp. 553-54, and 599-601). The Law-
yers Guild Review was cited as 'an official organ of the National
Lawyers Guild' by the Committee on Un-American Activities, report
on the National Lawyers Guild,/ September 21, 1950 (p. 13).
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"The National Lawyers Guild was cited by the Special Committee
on Un-American Activities as a Communist front organization in its
report of March 29, 1944 (p. 149). It was cited as a Communist front
which 'is the foremost legal bulwark of the Communist Party, its front
organizations, and controlled unions" and which 'since its inception
has never failed to rally to the legal defense of the Communist Party
and individual members thereof, including known espionage agents.
(Committees review on the National Lawyers Guild, September 21,
1950.)

"It was reported in the Times Herald of April 28, 1948 (pp. I and
4) that Robert L. Carter, of the American Veteran's Committee, was
a sponsor of a conference against anti-Communist legislation.

"FEBRUARY 13, 1956.
"SUBJECT: Torea Hall Pittman, assistant field secretary,

NAACP, 1961.
"Tbe public records, files and publications of this committee contain the following information cot.

certing the subject Individual. This report should not be construed ss representing the results of an
invetlgation by or findings of this committee. It should be noted that the individual is not necessarily
a Communist, a Communist sympathizer. or a fellow-traveler unless otherwise indicated.

'The official proceedings of the National Negro Congress for 1936
(p. 6) listed Mrs. Torea Pittman, of California, as a member of the
general resolutions committee of the National Negro Congress.

"The Attorney General of the United States cited the National
Negro Congress as subversive and Communist in letters released
December 4, 1947, and September 21, 1948; redesignated April 27,
1953, and included on the April 1, 1954, consolidated list. A Phillip
Randolph, president of the congress since its inception in 1936, refused
to run again in April 1940 'on the ground that it was deliberately
packed idth Communists and Congress of Industrial Organizations
members who were either Communists or sympathizers with Com-
munists." Commencing with its formation in 1936, Communist Party
functionaries and fellow travelers have figured prominently in the
leadership and affairs of the congress 9 * * according to A. Phillip
Randolph, John P. Davis, secretary of the congress, has admitted that
the Communist Party contributed $100 a month to its support.'
(Attorney General, CONGRMESIONAL REcoxD, September 24, 1942, pp.
7687 and 7688.) The special Committee on Un-American Activities,
in its report of January 3, 1939 (p. 81), cited the National Negro
Congress as 'the Communist-front movement in the United States
among Negroes.""

VOTING RIGHTS
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Mr. PEBRZ. Now, another one of these participants in these mass ac-
tion.Q, demonstrations, an organization called CORE. In that con-
nection, I would like to offer for the record Congressional Record
session of 1961, page 8349, a speech made by the chairman of this com-
mittee, pointing out the connections of members of that organization.
With the permission of the chairman, I would like to offer it as Perez
Louisiana-No. 4.

The CHAIRMAN. It will be admitted as an exhibit.
(The document referred to was marked Perez Louisiana Exhibit

No. 4 and is as follows:)
ExHiBrr 4

(From the Congressional Record, May 25, 19611

AoTVITIES IN THE SOUTHERN STATES

Mr. EASTLAND. Mr. President-
The PRESIDING OFFICER. The Senator from Mississippi is recognized.
Mr. ScoTT. Mr. President, will the Senator from Mississippi yield to me?
Mr. EASTLAND. I must ask the Senator from Pennsylvania to excuse me, for

I have two speeches to make. Thereafter I shall be glad to yield.
The PRESIDING OFFICER. The Senator from Mississippi declines to yield at this

time.
Mr. EASTLAND. Mr. President, the agent provocateurs who have descended

upon the Southern States in the name of "peace riders" were sent for the sole
purpose of stirring up discord, strife, and violence. "Peace riders" is a revered
Communist term, an old Communist technique. The movement was master-
minded and directed by an organization known as the Congress of Racial Equal-
ity, called CORE. This organization is the war department of those who sell
hate, collect donations, and sow the seeds of discord in this country. Since its
inception, its creed has been lawlessness and its tactics have followed the
pattern set by Communist agitators the world over.

Prior to the sit-in demonstrations that started in the southern States in
1960, CORE confined its activities to cities in the North and border States, and
received little public notice. With the advent of the lawless sit-in, it moved
in and took over the direction of the whole movement. Steve Allen signed a
recent fund raising letter given wide circulation by CORE; and in it he said,
In part:

"How did the sit-ins, first tried by CORE in 1942 and used every year since,
suddenly become southwide? How do the students think of their movement?
To give you a personal first-hand understanding I am enclosing a copy of 'Sit-
ins: the Students Report,' with a foreword by Lillian Smith and six student
articles from representative movements across the South."

In my judgment, one of its objectives is to manufacture incidents, and thus
raise money, from the dupes for the international Communist conspiracy.

The booklet attached to the letter contains the maudlin stories of the student
trespassers that were trained by CORE, and were arrested in various cities in
the South when they violated the law by trespassing on private property. As
Allen points out, the foreword of the pamphlet is written by Lillian Smith, the
leading white southern integrationist, a member of the advisory committee of
CORE, and the author of the most abominable book written in the 20th century,
the miscegenation novel "Strange Fruit." Lillian Smith has also, been asso-
ciated with numerous organizations and activities cited as being Communist or
Communist fronts.

I submit that when a person belongs to a large number of Communist-front
organizations that follow the policies of the international Communist conspir-
acy, that person is aiding and abetting the Communist movement in the world-
a movement which, if not halted, will result in a blood bath in our own country,
because the United States will fight, if necessary, in order to prevent Communist
domination of our country.

45-755 0-65-pt. 1-80
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The "freedom ride" planned by CORE, and commenced in Washington on May
4, was the master effort of this organization. I have been informed that it was
devised deliberately as a prelude to various high-level meetings in Europe, as a
propaganda method to embarrass the Government of the United States in the
handling of international affairs. Certainly those participating in the ride
have been guilty of such practices of embarrassment, many times in the past.

Long before the bus reached Alabama, certal. members thereon were involved
in instances of violence. The Washington Evening Star, of Monday, May 15,
1961, reports that at Rock Hill, S.C., two men were beaten, and that one of them
was Albert Bigelow, 55, the former Navy captain who ran afoul of the law when
he attempted to sail a ketch into the Pacific Ocean Lucifer Testing Area, in 1958,
to protest the nuclear bomb test. The same news story reports that a day later,
at Winnsboro, S.C., one Thomas, a Howard University student, and James Peck,
47, of New York City, were charged with trespassing when they attempted to eat
at a roadside restaurant. Strange as it may seem, this selfsame Peck was also
aboard the ketch in the Pacific Ocean when it ran. afoul of the law attempting
to sail into the nuclear testing area in 1958. Peck was the first "hero" of the
"freedom ride." He came back from Birmingham parading the bandages and
stitches received in the altercation that took place at the bus station.

It must be admitted that this is the closest that Peck ever came to "warfare"
of any kind. According to a recent news story in the New York herald Tribune,
in World War II, when Peck was called up in the draft, he declared himself a
conscientious objector. Unlike most conscientious objectors at that time, he
would not become a medic, nor would he agree to take part in other noncom-
bat activities connected with the military. As a result, he spent 3 years in the
Federal prison at Danbury, Conn. He first became associated with the Con-
gress of Racial Equality in 1946.

The Herald Tribune's story reports that in 1949 Peck chained himself to a
railing in the White House and staged a sitdown strike, which was ended by
Secret Service agents.

Peck was arrested in Nevada in 1957, along with others, for trying to force
their way through the gate of an Atomic Energy Commission proving ground,
allegedly in the cause of pacifism.

The next year Peck was again under arrest, this time as a member of the crew
of the ketch previously mentioned in the nuclear testing area of the Pacific.

There are strong indications that Peck was associated with the Committee for
Nonviolent Action, which conducted demonstrations against the Polaris building
shipyards of the Electric Boat Co. in Groton, Conn.

Mr. President, do I have to say more to show that this man, the leader of
CORE, is disloyal to his country? Well, I am going to give more.

Back on August 31, 1947, Peck was arrested at Cliffside Park, N.J., and
charged with disorderly conduct. In July and August of that year he was active
in demonstrations charging racial discrimination at Palisades Park and Cliff-
side Park, N.J.

The Communist paper Peoples' World, of July 23, 1960, reports that a certain
Jim Peck was scheduled to lead a 2-day conference of opponents of the death
penalty in the Chessman case.

While the current letterheads of CORE do not carry the name of James Peck,
reference to those used in 1956 indicate that his title was "editor" of a publication
called Corelator, which was the official publication of this crganization.

Mr. President, in my judgment, this man is a Communist agitator and orga-
nizer of the most dangerous kind.

CORE could not rely on "student trainees" for the master "freedom ride." Its
core were its own agent provocateurs with the longest possible record of experi-
ence in activities inimical to the security and welfare of the United States.

Mr. President, it is incredible that the American people can be humbugged
and deceived by an organization such as this.

I have another letter mailed by CORE on February 16, 1956. It describes what
I mentioned at the outset in regard to CORE's original activities in northern
and border cities in this language. It reads:

"In the cities where CORE has operated, advances toward integration have oc-
curred. In recent years, the border cities, St. Louis and Baltimore, have seen
dramatic CORE victories. The method works. When I first joined CORE's
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advisory committee years ago, I could not have foretold that the ratio of success
to failure would be so high."

This letter is signed by one A. J. Muste, who is still active on the advisory
committee of CORE. Who Is A. J. Muste?

In 1957 A. J. Muste got up a delegation for the purpose of observing the pro-
cedures of the Communist Party's 16th National Convention on February 9 to 12,
J. Edgar Hoover said:

"The Communists boasted of having impartial observers cover the convention.
However, most of those so-called Impartial observers were handpicked before the
convention started and were reportedly headed by A. J. Muste, who has long
fronted for Communists. * Muste's report on the convention was biased, as
could be expected."

Those are the words of the great Director of the Federal Bureau of Investiga-
tion, Mr. J. Edgar Hoover. Who wants further proof of the Communist origin
of this group that wants to plant discord In this country on the very eve of
international conferences which mean so much to the welfare of future genera-
tions of Americans?

Must has been connected or associated with no less than 82 Communist-front
organizations or activities. A more complete story of his relation to banning
nuclear weapons tests and his activities in relationship to the Communist con-
spiracy will be found in material which I shall ask to have printed In the Record.
If the American people had to depend on pacifists like Peck and Muste for the
defense and security of this country, there would be no country---only a Russian
satellite.

Mr. President, In further examining the individuals who make up the advisory
committee of the "War Department for Racial Agitation," we find a close in-
terrelationship to the NAACP. Allen Knight Chalmers, longtime national treas-
urer and member of the board of directors of the NAACP, is on the advisory
committee of CORE. A report of the House Un-American Activities Committee
on Chalmers' connections with organizations qj activities connected with the
Communist conspiracy is included, and I ask unanimous consent that several
Inserts bearing on this subject may be made a part of the Record at the con-
clusion of my remarks.

The PRESIDING OFFICER. Without objection, It Is so ordered.
(See exhibit 1.)
Mr. EASTLAND. Mr. President, Dr. Algernon D. Black, longtime member of

the national board of directors of the NAACP, is also a member of the advisory
committee of CORE. Dr. Black's record, as revealed by the House Un-American
Activities Committee, is replete with connections in organizations and activities
connected with the Communist conspiracy. The long record of Dr. Algernon D.
Black, is revealed by the records of the House Un-American Activities Committee.

Mr. President, I ask unanimous consent that this record be printed in the
Record at the conclusion of my remarks.

The PRESIDING OFFICER. Is there objection to the request of the Senator from
Mississippi? The Chair hears none, and It is so ordered.

(See exhibit 2.)
Mr. EASTLAND. Mr. President, Earl B. Dickerson, onetime national vice presi-

dent and a member of the national legal committee of the NAACP, is also listed
as a member of the advisory committee of CORE. The long record of Earl
Dickerson's affiliation with Communists or Communist-front activities is available
from official sources. I ask unanimous consent that this record be printed In
the Record at the conclusion of my remarks.

The PRESIDING OFFICER. Is there objection to the request of the Senator from
Mississippi? The Chair hears none, and it is so ordered.

(See exhibit 3.)
Mr. EASTLAND. Mr. President, A. Phillip Randolph, longtime vice president of

the NAACP, is also a member of the advisory committee of CORE. Randolph's
record, as revealed by the records of the House Un-American Activities Commit-
tee, is also available from official records. I ask unanimous consent that It be
printed in the Record at the conclusion of my remarks.

The PRESIDING OFFICER. Is there objection to the request of the Senator from
Mississippi? The Chair hears none, and it is so ordered.

(See exhibit 4.)
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Mr. EASTLAND. This list, Mr. President, is sufficient to illustrate the nature of
the interlocking directorate and that the interlockers have also been connected
with many organizations and groups other than CORE and the Communist
movement.

Mr. President, it is interesting to compare the advisory committee of CORE
as it existed in 1956 and its makeup in 1960 and 1961. As long as CORE was
confining its activities to Northern and border cities, it is a fair inference that
certain classes of agitators were Indifferent to its operation. When it moved
into the South, Martin Luther King and Ralph Abernathy, the two preachers who
have been in the forefront in agitating violence against the white people, joined
hands with the masterminds of CORE in organizing the freedom riders and
became members of CORE's advisory committee. One might say that Martin
Luther King took over where CORE left off--or has CORE left off? At least
King attempts to claim credit for the organization of parties for the subsequent
buses.

Martin Luther King and Abernathy are one of v kind with the so-called
Rev. Elton Cox, one of the original Freedom riders. H % is the person who, when
arriving in New Orleans, called for marry-ins--racial intermarriage--because
love is colorblind anyway. Mr. President, no language on earth is more intended
to incite and foment violence in southern areas, or in any area, than is this.

James Peck held a press conference at the office of Charles S. Zimmerman,
vice president of the International Ladies' Garment Workers Union, 218 West
40th Street, when he returned from Birmingham. Also present at that press
conference was Henry Thomas, the 19-year.old Negro boy who was arrested
with Peck at Winnsboro, S.C., charged with trespassing when they attempted
to eat at a roadside restaurant. Charles S. Zimmerman is a member of the
advisory committee of CORE. The record of Charles Zimmerman's association
with Communist-front activities will appear at a later point in my remarks.

/Mr. President, I ask unanimous consent that the record be printed in the
Record at the conclusion of my remarks.

The Pa SIDINa OFFxcE. Is there objection to the request of the Senator from
Mississippi? The Chair hears none, and it is so ordered.

(See exhibit 5.)
Mr. EASTLAND. Mr. President, since CORE has started directing its operations

into the southern areas of the United States, other leaders in organized labor
have Joined the directorate of CORE. Foremost among these is Walter P.
Reuther. Reuther has spent years trying to obtain respectability since those
days in 1934 when he and his brother worked in an industrial plant in Russia.
The words that they transmitted back to the United States in a letter which
appeared in the August 14, 1948, issue of the Saturday Evening Post are well
worth repeating today. The letter ended with the statement:

"Carry on the fight for a Soviet America."
Mr. President, that is what CORE is doing today. It is carrying on the fight

for a Soviet America.
The portions of the letter as appearing in the Congressional Record of August

2, 1955, will be attached at the end of my remarks, along with a report of the
House Un-American Activities Committee in regard to Reuther's association and
affiliations with Communist or Communist-front activities in the United States.

Mr. President, I ask unanimous consent that the portions of the letter and the
report be printed in the Record at the conclusion of my remarks.

The PRzsIrD NG OFFi0sM. Is there objection to the request of the Senator from
Mississippi? The Chair hears none, and It is so ordered.

(See exhibit 6.)
Mr. EASTLAND. Mr. President, other members of the advisory committee of

CORE who have been listed at one time or another as being connected with front
organizations of various kinds and character are: Roger N. Baldwin, Lillian
Smith, Ronald B. Gittelsohn, Ira DeA. Reid, and Goodwin Watson.

I ask unanimous consent, Mr. President, that the record of their association
with Communist-front activities be printed In the Record at the conclusion of
my remarks.

The PRE SDING O'FIOEP. Is there objection to the request of the Senator from
Mississippi? The Chair hears none, and it is so ordered.

(See exhibit 7.)
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Mr. EAS TAND. Mr. President, Is any further proof necessary to establish that
the "freedom riders" have been sent into the South with the deliberate intent of
fomenting and provoking violations of the laws of the States which they intended
to visit and did visit? If these be pacifists, it is a tragic commentary on our
times that the Governors of Alabama and Mississippi have to call out the 31st
National Guard Division, members of which have been in the forefront in sac-
rificing their lives in the valiant defense of this country in Korea, in World War
II, and in World War I, to defend--and protect-these self-proclaimed pacifists
from violence. No area on the face of the earth has more demonstrated its
ability to maintain peace and domestic tranquility than the Southern States of
our country. In spite of outside agitation, 'the harmonious relationship, the
mutual affection that today exists there between the white and colored races is
more marked than it is in any other area on the face of this earth where the
black and white races live together.

Mr. President, the day has come when these agent provocateurs must be
stopped.

The day has come, Mr. President, when the Communist movement must be
stopped, and this is part of the Communist movement inside the United'Statfe.

Mr. President, I salute the Governor and the officials of my State for the
prompt, efficient, and peaceful treatment that they extended to these riders who
entered the State of Mississippi for the deliberate purpose of violating the laws
of Mississippi and fomenting strife and discord.

I salute the people of Mississippi for their courage, their intelligence, and
their patience. This is the first time they have come face to face with the
worldwide Communist conspiracy. They have acted well.

I ask unanimous consent that certain documents bearing on the Communist
record of people to whom I have referred be printed in the Record at the con-
clusion of my remarks.

The PaSIDINO OFFICER. Is there objection to the request of the Senator from
Mississippi? The Chair hears none, and It is so ordered.

(See exhibit 8.)
Mr. PFja=Z. And, Mr. Chairman, in connection with the greatest

of all the mass demonstrators, the boycott artist carrying out the
same plan, the so-called Rev. Dr. Martin Luther King, I would like to
offer for the record, for the information of the members of Congress,
if they have not seen his connections, first-this has been handled quite
a bit-it is a paper gotten out by the Georgia Commission on Educa-
tion with regard to the Highlander Folk School, Martin Luther King's
-participation; also, I have the Baptist Bible Tribune indicating King
workedwith Red-front educational fund. I also have a copy o
Common Sense, headlined, "Martin Luther King, Marxist Tool and
Race Agitator."

The CHAIRMAN. They will be admitted as exhibits.
Mr. Pamtz. Mark them "Exhibit Perez No. 5."
(The documents referred to were marked "Perez Louisiana Exhibit

No. 5" and are as follows:)



462

~~; 1
PICTURED HERE (foreground) is Abner W. Berry of the Central Committee of the Communist Party.
On the first row are Reverend Martin Luther King (2nd from right) of the Montgomery Boycott.
Aubrey Williams (3rd from right) president of the Soulhen Conference Education Fund Inc. and
Myles .1,orton (4th from Right) the director of Highlandev Folk School.
These "four horsemen" of racial agitation hovt br-,ght tension, cisturbance, strife and violence In
their dvan rsment of the Communist doctrine of "q.qm 1 m".
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HIGHLANDER FOLK SCHOOL

MONTEAGLED TENNESSEE

REVEREND MARTIN LUTHER KING addresses the assemblage.
Reverend King,president of the Southern Christian Leadership Con-,
ference is best known for his activities in the Montgomery Boycott,
Montgomery Improvement Association and the March on Washing-
ton which he conducted with Bayard Rustin. The Daily Worker lists
Bayard Rustin as one who attended the 1957 convention of the
Communist Party USA. Bayard Rustin is Identified in the Daily
Worker as secretary to Reverend Martin Luther King.

The activities of Reverend Martin Luther King represent the
ultimate in "civil disobedience." It is doubtful that Reverend King
could have carried on such a program without outside leadership
and financing; Bayard Rustin is perhaps the leading expert on
"civ t disobedience" in this country.

The Southern Christian Leadership Conference is a new organ-
ization founded by Reverend King for region-wide agitation of
racial viplence and strife.

'463
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ExHiBIT 5, PEREZ, LOUISIANA
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Mr. PFEz. I doubt if I could suggest, but I believe that if the com-
mittee if Congress would have the benefit of the information which
the FI Director, J. Edgar Hoover, has on these various characteris-
ti';s who are leading these mass action demonstrations and boycotts it
would be most revealing, and possibly might affect the good judg-
ment of the Members o Congress against that type of legislation,
which would help that cause.

Mr. CHAIRAAN. I also would like to file this photostat from the book
"Whither Solid South?" which I read.

The CHAIRMAN. It will be admitted.
Mr. PEREZ. Mark the exhibit "Perez 6."
(The document referred to was marked "Perez Louisiana Exhibit

No. 6" and is as follows:)

EXHIBIT 6, PEREZ, LOUISIANA

WHITHER SOLID SOUTH?

A Study in Politics and Race Relations

(By Charles Wallace Collins, of the Alabama bar)

CIVIL WAR AND RECONSTRUCTION

The North, New England, in particular, even while she had slavers who were
still ravaging the coast and jungles of Africa,1 began to agitate for abolition of
slavery in the South. In those very cities -which had been built to prosperity
through 200 years of highly profitable slave trade men and women preached
with fanatical fervor against the alleged moral depravity of the southern slave
owner. The question of the abolition of slavery finally reached the stage where a
peaceful settlement became impossible. The issue was put to the sword and the
South lost. It set the South back more than a generation and shook the whole
country to its core. The slaves were liberated. The South became conquered
and occupied territory.

In the midst of the Civil War, President Lincoln had begun to revive the
State governments in the South. His proclamation of December 8, 1868, offered
amnesty to those persons who would take an oath of loyalty for the future and
agree to abide by the President's proclamations and the acts of the Congress
relating to the slaves. From this offer he excluded the southern leaders of the
Confederacy. The proclamation also provided that if a number of persons not
less than one-tenth of the voters in 1860 took the oath, being qualified voters
under the laws of the State in 1860, they would be recognized as having established
a State government, republican in form. Before his death, Lincoln had already
recognized the governments of Virginia, Tennessee, Louisiana and Arkansas.

The radical Republicans, who controlled both Houses of the Congress, were
greatly incensed at this proclamation as being beyond the powers of the President
and as being a usurpation of the powers of the Congress to provide for the recon-
struction of the South. A bill was hastily put through the Congress which pro-
vided that there would be no reconstruction of anf State until a majority of the
white male citizens should take an oath to support the Constitution of the
United States. This bill suffered a pocket veto by President LinIoln.

Johnson, upon becoming President, adopted the reconstruction policy of Lin-
coln with some additions of greater severity. His proclamation of amnesty was
issued on May 29, 1865. It embraced the principles of Lincoln's but excluded all
persons who had voluntarily fought against the Union and who owned more than
$20,000 worth of property. Congress had adjourned on March 4 and would not
reconvene until December. This gave Johnson time to put his plan into effect
without interference. Before the congress met in December, all of the former
Confederate States had complied with the proclamation (except Texas, which

I See list of slavers in operation from 1808 to 1861. DuBois, aP. C, "Tyical Cases of
Vessels Engged in the American Slave Trade " p. 289 ff. In ugust 180. Nathaniel
Gordon of Portland, Maine, -as arrested of te coast of Africa on board his ship. the
Erie with 890 Negroes-172 men, 106 women, and 612 boys and girls. He was convicted
of piracy on Nov. 8, 1861, during the Civil War, and later hanged. (Spears, 218 ft.)
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delayed until the spring of 1860), by adopting constitutions and setting up
governments.

The 13th amendment for the abolition of slavery had been submitted to the
States early in 1865 before the Congress adjourned. It was now ratified by all
of the fromer seceding States, except Mississippi, and was proclaimed on De-
cember 18, 1965.

Upon returning to Washington in December, the Congress refused to recognize
the President's reconstruction plan and asserted its right of jurisdiction. It
passed a civil rights bill over Johnson's veto on April 9, 1808.

THE 14TH AMENDMENT

On June 16, 1866, the 14th amendment was submitted to the States. Section
I provided for equality before the law and the protection of due process of law
and declared all persons born or naturalized in the United States to be citizens
thereof. Section 2 reduced the representation in the Congress of any State
which denied to Negroes the right to vote on the basis of manhood suffrage.
Section 3 disfranchised all of the leaders of every description of the Confederacy.
Section 4 invalidated all itate debts incurred in aid of the Confederacy. Section
5 gave the Congress the power "by appropriate legislation" of enforcement.

Every southern State except Tennessee promptly rejected this amendment.
Upon the theory that no State can secede from the Union, the former Confederate
States had to be taken into account in arriving at the three-fourths of the
States' vote in order to secure ratification. In the face of this situation, the radi-
cals in control of the Congress decided to resort to brute force to secure the
adoption of this amendment in the South. Under the Reconstruction Act of
March 2, 1867, the southern States were put under military rule, except Tennes-
see. The South was divided into five military districts, each such district being
under the command of a general of the Army. The general had authority to
call a constitutional convention in each State under his jurisdiction to which
delegates might be elected by the votes of all adult males of whatever race or
color who had 1 year's residence and who had not been disfranchised for rebel-
lion against the United States.

The act further provided that whenever any State shall have at such a con-
vention framed a new constitution providing for Negro suffrage and disfrau-
chisement of former Confederates, the constitution was to be submitted to the
Congress for approval. If the Congress approved and if the State then ratified
the 14th -amendment and that amendment duly became a part of the Federal
Constitution, then such a State would be entitled to be represented in .the Con-
gress by Senators and Representatives who had to take the oath that they had
not fought in the Confederate service nor held office under or given support to
any government which had been hostile to the United States.

Elections were held in the southern States under this procedure. The district
Army commanders were requirciI to be present at the registration of voters and
to administer an oath which dfijqualifled the white people of property, education
and refinement. Under this procedure, the 14th amendment was ratified and
proclaimed July 28, 1868. At the beginning of 1870, all former Confederate
States had been readmitted into the Union and Negro rule was on its way.

The 15th amendment was ratified under the same circumstances as the 14th,
the Negro thus being assured that he could not be denied the right to vote solely
because he was a Negro.

0ARPETBAGGE31 AND SCALAWAG

The whole 8 years of Grant's administration which followed was a tragic
nightmare to the land south of the Mason-Dixon line. Four years of Civil War
had left the South broken, poverty stricken and devastated. Restoration of
normal life would have been difficult under the most favorable circumstances.
But the years of Reconstruction, ranging up through 12 years for some States,
was an attempt to destroy white civilization in the South by crude and brutal
methods. The former Negro slaves were put into power over their old masters.
The Negro knew nothing of the affairs of government, but there were two classes
of whites to assist him. The northern predator-the carpetbagger-stalked the
stricken South like a jackal to filch for himself something from the wreckage.
His partner was the renegade and apostate southerner-the scalawag-without
honor, pride, or patriotism, a political bastard, who deserted his own people In
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their hour of peril to become a scavenger, hovering like a vulture above the ruins
of Negro rule.

Under the guidance of these lowest speciments of the human race, supported
by the Republican Party and the Army of the United States, the South was
reconstructed. It emerged from the ordeal financially bankrupt and ruined.2

The Democratic Party in the North had stood solidly against the whole
Reconstruction program. Finally, the northern people generally began to be
nauseated at the corruption of Grant's administration and at the horror of
Negro rule in the South. The tide had begun to turn. Then came the panic of
1873. In that same year, the Supreme Court handed down its opinion in the
Slaughter Hou8e cases a and in 1876, U S. v. Cruik8hank,' the combined effect of
which was to overthrow the whole theory of congressional reconstruction.
These cases held that Congress enjoyed no enlargement of its powers under the
Constitution by the ratification of the 14th amendment; that the police power of
the States remained intact; that Congress could not concern itself with the civil
rights of individuals and that the amendment was a negative restraint upon the
States, any violation of which could be tested only in the courts by the party
aggrievd.

RESTORATION OF WHITE RULE

The Southern States gradually returned to white Democratic rule. By 1875
only Louisiana, South Carolina, and Florida remained Republican and were still
occupied by Federal troops. In the Hayes-Tilden presidential election of 1876,
Hayes was declared elected. The Democrats retained control of the House.
Hayes withdrew the last of the Federal troops from the South in 1877, and
Republican-Negro domination was replaced by the Democratic party and the
Solid South.

An important factor in the revival of white supremacy was the work of the
Ku Klux Klan. Disfranchised officers of the Confederate Army and Novy,
former State and Federal officials, merchants and planters-in a word, the
former ruling class of the South-in utter desperation organized this secret
society in an effort to regain control over the State and county governments.
They rode at night in hooded regalia to drive out the carpetbagger and to subdue
the scalawag by methods which were not ineffective.

Reconstruction of the South thus came to an end. At this time, the price of
cotton was high and opportun. y was afforded for planter and Negro to seek
some sort of readjustment to return to the land. The Negroes had not traveled
away from their old neighborhoods. The general pattern of the new plantation
way of life began to develop. The Negro returned to work in the cottonfields--
working as he did before-but as tenant, on shares, or for wages. The change
had been made from the relationship of master and slave to that of employer
and employee. For a period of over 60 years there was peace in the South
between the white man and the Negro. There had been gradually worked out
between them a practical solution of race relations where each understood the
other.

SECOND RECONSTRUCTION IN THE OFFING

Today, however, economic and political forces outside of the South are respon-
sible for a new agitation which is becoming reminiscent of that preceding and
following the Civil War. The great industrial expansion in the North during
the war of 1914-18 created a strong demand for laborers. Negroes began to
migrate northward to take these jobs. They streqined into large cities like New
York, Chicago, Philadelphia, Cleveland, Detroit, and Pittsburgh, and settled in
the Negro districts there. After the War, they did not return south, but on the
contrary, the lines of migration were kept open to the north. When the depres-

' See James Ford Rhodes, "History of the United States." vols. V. VI, and VII'; James
G. Blaine, "Twenty Years of Congress," vol. II, 1886; William A. Dunning, "Reconstruc-
tion-Political and Economic"; W. L. Fleming. "Documentary History of Reconstruction":
"Civil War and Reconstruction in Alabama" (1905); "The Sequel of Appomattox" (1919);
J. W. Garner "Reconstruction in Mlississippi 102) E. C. Woolley, "Reconstruction in
Georgia" (1961) ; J. S. Reynolds, "Reconstruction in Aouth Carolina" (1905) ; J. G. de R.
Hamilton "Reconstruction in North Carolina" (1918); John R. Neal, "Disunion and Re-
construction in Tennessee (1899) ; James W. Fertig, "Secession and Reconstruction of
Tennessee" (1898) T 8 Staples, "Reconstruction in Arkansas, 1862-74" (1928); E.
Lonn, "Reconstruction in Louisiana After 1868" (1918) ; C. W. Ramsdell, "Reconstruction
in Texas" (1910).

8 16 Wall. 86.
,92 U.S. 542.
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sion came, they lost jobs by the thousands. Under the New Deal, they went on
relief and were supported out of the Public Treasury. This gave them economic
security. When they came north, they became qualified voters The relation-
ship between the relief roll and the list of registered voters revealed itself.
During and after the Second World War this northward migration increased and
with particular force to the Pacific coast which made fundamental changes in
the population of California.

From the close of the Civil War to 1936, those Negroes in the North who
could vote always chose the Republican ticket. That was taken for granted.
But through a series of political manipulations, the Negroes in the campaign
of 1936 went over to the Democratic Party in a bloc, and there they have re-
inained. The white South and the northern Negroes have voted in the national
elections on the same side since then.

Negro political leaders in the North assert that the Negro holds the balance
of power in a number of important northern cities. But the question of political
balance of power in a national election is something of a "will o' the wisp" in
industrial centers where there are so many other minority groups. The ballot
being secret, the vote is not subject to statistical treatment. The fact remains,
however, that the Negro vote has become a factor of great importance. This is
evidenced by the enticements offered by both major parties to capture and hold it.

After going over to the Democratic Party, the Negroes, through their own
leaders and through mixed white and Negro organizations, began more clearly
and concretely to formulate a program for equality with the whites. It was
divided into items for immediate realization and those for long-range accom-
plishment.

Many southern friends of the Negro were offering support on a program of this
sort. But after the publication of Gunnar Myrdal's "An American Dilemma,"
the announcement of the Four Freedoms and the Atlantic Charter, and after Pearl
Harbor, the Negroes threw all their demands into one immediate objective to
be achieved as a war measure during the war. This included the complete
abolition of segregation in all employment and the right of manhood suffrage.
Great progress was made but the war ended before these ends were realized.
The program has now become a postwar objective and the most significant politi-
cal fact today Is that the powerful CIO has made the Negro movement an
integral part of its own legislative aims and Is now actively engaged in organizing
the Negroes in the South to this end.

Volume after volume has come from the press since Pearl Harbor on this
subject written by Negro intellectuals and their white protagonists. The tempo
of race tension is quickening, and a radical program is on the national legis-
lative slate for enactment. It has the endorsement of both major parties. The
South finds itself in the anomalous position of being the sole support of a
political party which intends to put her through a second Reconstruction.

The approach of those who are advocating these measures for Negro advance-
ment adhere strictly to the Negro population in the United States where only
about 10 percent of the Negroes in the world reside. They ignore the existence
of the 90 percent. They make no comparative studies of the relations between
Negroes and whites in other countries. The long history of the Negro in Africa
and his contact with white people throughout the centuries provide valuable
information which bears on the Negro question in America.

The Gunnar Myrdal report contains this ominous prophecy: "We have become
convinced in the course of this inquiry that the North is getting prepared for a
fundamental redefinition of the Negro's status In America. The North will ac-
cept It if the change is pushed by courageous leadership. And the North has
much more power than the South. -The white South is itself a minority and a
national problem. * * * At this Juncture the white North is moving in a direc-
tion contrary to the South. The white South is becoming increasingly isolated.
There has not been such a great distance in the views of the Negro problem
between the white majority groups in the two regions since Reconstriction.
Though it is seldom expressed clearly, the outside observer feels convinced that
an increasing number of white northerners mean business this time. * * * The
North cannot well afford any longer to let the white .Southerners have their own
way with the Negroes as completely as'they have had." I

Roy Wilkins, assistant secretary of the National Association for the Advance-
ment of Colored People, speaking at the 33d Annual Convention of the NAACP

'Gunnar Myrdal, "An American Dilemma," vol. 2, pp. 1010, 1014.



480 VOTING RIGHTS

in Los Angeles, said: "The issues are clear; the stakes are great; the path is
straight; the tensions are tremendous; the pressure is crushing. This is our
anwer to the Ethridges of Kentucky, the Dabneys of Virginia, the Graves of
Alabama. This is the watchword that must go forward. We cannot give up
the trust.

On January 28, 1946, Harold E. Stassen, in an address in favor of the FEPC
bill, said: "The issue is intense, it is emotional, it is deep. But let us recognize
that the stakes are very high. It is part of the very atmosphere which will
determine the continuing peace and happiness of mankind." '

The South is at the crossroads. She is faced with a great -onstitutional ques-
tion. If she does not make a decision in her own protection, he decision which
will govern her will be made by her enemies. However, the S,. ith is not defense-
less and she has weapons in reserve more forceful than the temporary expedient
of a Senate filibuster. If she cannot obtain relief in a new two-party alinement,
she can, if driven into political isolation, exert in the electoral college a degree
of power which will draw recognition and respect from both of the old parties.

The Negro question in America is of the utmost Importance and is a factor
of increasing disturbance and irritation to both white and black. As the Negro
rises in the social scale he is met by bars of increasing height in the North as
well as in the South. He is not wanted as an associate at the top levels of society
anywhere. The higher his education, the more refined his tastes; and the
greater his ambitions, the more bitterly he feels the "cultural hell" in which he
lives. Biological amalgamation might as well be dismissed as a solution, at
least so far as the South is concerned. Migration to a new 49th state in Africa
under Federal sponsorship is a rational possibility.

Mr. PEREZ. I also have a photostat from the pertinent pages of the
decision of Herndon v. Lowry which I would like to offer as an ex-
hibit.

The CHAIRMAN. It will be copied into the record.
(The document referred to was marked "Perez Louisiana Exhibit

No. 7" and is as follows:)

EXHIBIT 7

801 U.S. 242

HEuNDON P. Loway, Sheriff

Nos. 474, 475

Argued February 8,1937

Decided April 26, 1937
1. Courts 0:391 (8)

The scope of a habeas corpus proceeding brought in a state court by one con-
victed in the courts of such state is a state and not a federal question, and were
the state court treated the proceeding as properly raising issues of federal con-
stitutional rights, United States Supreme Court has jurisdiction and such issues
are open there.
2. Constitutional law (8=274

The power of a state to abridge freedom of speech and of assembly is the ex-
ception rather than the rule, and the penalizing even of utterances of a defined
character must find its justification in a measurable apprehension of danger to
organized government (Const. Amend. 14).
3. Constitutional law 0=274

If state statute penalizes innocent participation in a meeting held with an in-
nocent purpose, merely because the meeting was held under the auspices of an
organization, membership in which, or the vilvocacy of whose principles is also
denounced as criminal, the law so construed and applied goes beyond the power
to reiitrict abuses of freedom of speech and arbitrarily denies that freedom
(Const. Amend. 14).

Quoted in "The Fighting South," John Temple Graves, G. P. Putnams Sons, New York,
1948 p. 188.

'Rshington Post, Jan. 24, 1946.
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4. Constitutional law (8=274
Where a state statute is so vague and uncertain as to make criminal an utter-

ance, or an act which may be innocently said or done, with no intent to induce,
resort to violence, or on the other hand may be said or done with a purpose
violently to subvert government, a conviction under such a law cannot be sus-
tained (Const. Amend. 14).
5. Constitutional Law 0274

Georgia statute defining offense of attempt to incite insurrection, construed to
apply to one soliciting members for a political party, and conducting meetings of
a local unit of that party, when one of the doctrines of such party established
by reference to a document might be said to be the ultimate resort to violence at
some indefinite future time against organized government, in the absence of any
evidence that he exhibited such document to any one, that he brought the unlawful
aims of the parties to the notice of others, that he approves them, or that the
program was conceived of by any one as more than an ultimate ideal held an
unwarranted invasion of the right of freedom of speech (Code Ga. 1938, 1126-901
to 26-904; Const. Amend. 14).

6. Constitutional law *=274
Georgia statute defining attempt to incite insurrection as attempt by persuasion

or otherwise to induce others to join in any combined resistance to lawful au-
thority of the state, construed as violated if the offender intended that the insur-
rection should happen at any time within which he might reasonably expect his
influence to continue to be directly operative in causing such action by those
whom he sought to induce, held so vague and indeterminate respecting the stand-
ard of guilt prescribed as to violate the freedom of speech and assembly
amended by the Fourteenth Amendment (Code Ga. 1933 §126-901 to 26-904;
Const. Amend. 14).

Mr. Justices VAN DEVANTER, MoREYNOLDS, SUTHERLAND and BUT-
LIR, dissenting.

Appeals from the Supreme Court of the State of Georgia.
Habeas corpus by Angelo Herndon against J. Lowry, Cheriff of Fulton

county, Ga. An order discharging the petitioner was reversed by the Supreme
Court of Georgia (182 Ga. 582, 186 S.E. 429) and the petitioner appeals.

Reversed and remanded.
[243] Mr. Whitney North Seymour, of New York City, for appellant.
Mr. J. Walter Le Craw, of Atlanta, Ga., for appellee.
Mr. Justice ROBERTS delivered the opinion of the Court.
The appellant claims his conviction in a state court deprived him of his liberty

contrary to the guarantees of the Fourteenth Amendment. He assigns as error
the action of the Supreme Court of Georgia in overruling his claim and refusing
him a discharge upon habeas corpus. The petition for the writ, presented to the
superior court of Fulton county, asserted the appellant was unlawfully detained
by the appellee as sheriff under the supposed authority of a Judgment pronouncing
him guilty of attempting to incite insurrection, as defined in section 56 of the
Penal Code (Code 1933, 126-902), and sentencing him to imprisonment [244]
for not less than eighteen nor more than twenty years. Attached were copies of
the judgment and the indictment and a statement of the evidence upon which the
verdict and judgment were founded. The petition alleged the Judgment and
sentence were void and appellant's detention illegal because the statute under
which he was convicted denies and illegally restrains his freedom of speech and
of assembly and is too vague and indefinite to provide a sufficiently ascertainable
standard of guilt, and further alleged that there had been no adjudication by any
court of the constitutional validity of the statute as applied to appellant's con-
duct. A writ issued. The appellee answered, demurred specially to, and moved
to strike, so much of the petition as incorporated the evidence taken at the trial.
At the hearing the statement of the evidence was idenified and was conceded by
the apellee to be full and accurate. The court denied the motion to strike, over-
ruled tbe special demurrer and an objection to the admission of the trial record,
decided that the statute, as construed and applied in the trial of the appellant,
did not infringe his liberty of speech and of assembly, but ran afoul of the
Fourteenth Amen4tuent because too vague and indefinite to provide a sufficiently
ascertainable sta4ard of guilt, and ordered the prisoner's discharge from
custody. The al Pellee took the case to the Supreme Court of Georgia, assigning
as error the ruling upon his demurrer, motion, and objection, and the decision
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against the validity of the statute. The appellant, in accordance with the state
practice, also appealed, assigning as errcr the decision with respect to his right
of free speech and of assembly. The two appeals were separately docketed, but
considered in a single opinion which reversed the Judgment on the appellee's
appeal and affirmed on that of the appellant' concluding: "Under [245] the
pleadings and the evidence, which embraced the record on the trial that resulted
in the conviction, the court erred, in the habeas corpus proceeding, in refusing
to remand the prisoner to the custody of the officers."

The Federal questions presented and the manner in which they arise appear
from the record of appellant's trial and conviction embodies in the petition,
and from the opinions of the state Supreme Court in the criminal proceeding.

At the July term, 1932, of the superior court of Fulton county an indictment
was returned charging against the appellant an attempt to induce others
to Join in combined resistance to the lawful authority of the state with intent
to deny, to defeat, and to overthrow such authority by open force, violent means,
and unlawful acts; alleging that insurrection was intended to be manifested
and accomplished by unlawful and violent acts. The indictment specified that
the attempt was made by calling and attending public assemblies and by making
speeches for the purpose of organizing and establishing groups and combinations
of white and colored persons under the name of the Communist Party of Atlanta
for the purpose of uniting, combining, and conspiring to incite riots and to em-
barrass and impede the orderly processes of the courts and offering combined
resistance to, and, by force and violence, overthrowing and defeating the author-
ity of the state; that by speech and persuasion, the appellant solicited and at-
tempted to solicit persons to Join, confederate with, and become members of the
Communist Party and -the Young Communist League and introduced into the
state and circulated, aided and assisted in introducing and circulating booklets,
papers, and other writings with the same intent and purpose. The charge was
founded on § 56 of the Penal Code, one of four related sections. Section 55
defines insurrection, § 56 defines an attempt to incite insurrection, § 57 prescribes
the death penalty for conviction of the offenses described in the two preceeding
sections unless the Jury shall recommend mercy, and § 58 penalizes, by imprison-
ment, the introduction and circulation of printed matter for the purpose of
inciting insurrection, riot, conspiracy, etc. The sections are copied in the
margin. '

The appellant was brought to trial and convicted. He appealed on the ground
that, under the statute as construed by the trial court in its instructions to the
Jury, there was no evidence to sustain a verdict of guilty. The Supreme Court
affirmed the Judgment upon a broader and different construction of the Act.'
The appellant moved for a rehearing, contending, inter alia, that, as so con-
strued, the statute violated the Fourteenth Amendment. The court refused to
pass upon the constitutional questions thus raised, elaborated and explained its
construction of the statute in its original opinion, and denied a rehearing.' The
appellant perfected an appeal to this court claiming that he had timely raised
the federal questions and we, therefore, had Jurisdiction to decide them. We
held we were without Jurisdiction.5 Upon his commitment to serve his sentence
he sought the.writ of habeas corpus.

In the present proceeding the Superior Court and Supreme Court of Georgia
have considered and disposed of the contentions based upon the Federal Con-
stitution. The scope of a habeas corpus proceeding in the circumstances dis-

L 182 *a. 582, 186 S.E. 420, 430.
'"55. Insurrection shall consist in any combined resistance to the lawful authority of

the State, with intent to the denial thereof, when the same is manifested or intended to be
manifested by acts of violence.

"56. Any attempt, by persuasion or otherwise, to induce others to join In any combined
resistance to the lawful authority of the State shall constitute an attempt to incite
insurrection.

"57. Any person convicted of the offense of Insurrection, or an attempt to incite Insur-
rection, shall be punished with death; or, if the jury recommend to mercy, confinement in
the penitentiary for not less than five nor more than 20 years.

"58. If any person shall bring, introduce, print, or circulate, or cause to be introduced,
circulated, or printed, or aid or assist, or be in any manner instrumental In bringing,
itroducing, circulating, or printing within this State ay paper, pamphlet, circular, or any
writing, for the purpose of inciting insurrection, riot conspiracy, or resistance against the
lawful authority of the State, or against the live oi the inhabitants thereof, or any part
of them, he shall be punished by confinement Id the penitentiary for not less than five
nor longer than 20 years." (Georgia Code, 1938, 1I 26-901 to 26w-904, inclusive.)

8 Herndon v. State, 178 Ga. 882; 174 S.E. 597.
4Herndon v. State, 179 Gh. 597; 176 S.E. 620.
5 Aerndos v. Georgia, 195 U.S. 441.
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closed is a state and not a federal question and since the state courts treated
the proceeding as properly raising issues of federal constitutional right, we
have Jurisdiction and all such issues are open here. We must, then, inquire
whether the statute as applied in the trial denied appellant rights safeguarded
by the Fourteenth Amendment.

The evidence on which the Judgment rests consists of appellant's admissions
and certain documents found in his possession. The appellant told the state's
officers that some time prior to his arrest he joined the Communist Party in
Kentucky and later came to Atlanta as a paid organizer for the party, his duties
being to call meetings, to educate and disseminate information respecting the
party, to distribute literature, to secure members, and to work up an organization
of the party in Atlanta; and that he had held or attended three meetings called
by him. He made no further admission as to what he did as an organizer, or
what he said or did at the meetings. When arrested he carried a box containing
documnentp. After he was arrested he conducted the officers to his room where
additional documents and bundles of newspapers and periodicals were found,
which he stated were sent him from the headquarters of the Communist Party
In New York. He gave the names of persons who were members of the organiza-
tion in Atlanta, and stated he had only five or six actual members at the time of
his apprehension. The stubs of membership books found in the box indicated
he had enrolled more members than he stated. There was no evidence that he had
distributed any of the material carried on his person and found in his room, or
had taken any of it to meetings, save two circulars or appeals respecting county
relief which are confessedly innocuous.

The newspapers, pamphlets, periodicals, and other documents found in his
room were, so he stated, intended for distribution at his meetings. These the
appellee concedes were not introduced in evidence. Certain documents In his
possession when he was arrested were placed in evidence. They fall into five
classes: first, receipt books showing receipts of small sums of money, pads con-
taining certificates of contributions to the Communist Party's Presidential
Election Campaign Fund, receipts for rent of a post office box, and Communist
Party membership books; secondly, printed matter consisting of magazines,
pamphlets, and copies of the "Daily Worker," tyled the "Central Organ of
the Communist Party," and the "Southern Worker," also, apparently, an official
newspaper of the party; thirdly, two books, one "Life and Struggles of Negro
Toilers," by George Padmore, and the other "Clommunism and Christianism
Analyzed and Contrasted from the Marxian and Darwinian Points of View"
by Rt. Rev. William Montgomery Brown, D.D.; fpurthly, transcripts of minutes
of meetings apparently held in Atlanta; fifthly, tWo circulars, one of which was
prepared by the appellant and both of which had been circulated by him in Fulton
County. All of these may be dismissed as irrelevant except those falling within
the first and second groups. No inference can be drawn from the possession
of the books mentioned, either that they embodied the doctrines of the Com-
munist Party or that they represented views advocated by the appellant. The
minutes of meetings contain nothing indicating the purposes of the organi-
zation or any intent to overthrow organized government; on the contary, they
indicate merely discussion of relief for the unemployed. The two circulars,
admittedly distributed by the appellant, had nothing to do with the Communist
Party, its aims or purposes, and were not appeals to Join the party but were
concerned with unemployment relief in the county and included appeals to the
white and Negro unemployed to organize and represent the need for further
county aid. They were characterized by the Supreme Court of Georgia as
"more or less harmless."

The documents of the first class disclose the activity of the appellant as an
organizer but, In this respect, add nothing to his admissions.

The matter appearing upon the membership blanks is innocent upon its face
however foolish and pernicious the aims it suggests. Under the heading "What
is the Cownni ist Party?" this appears:

"The Party is the vanguard of the working class and consists of the best, most
class conscious, most active, the most courageous members of that class. It
incorporates the whole body of experience of the proletarian struggle, basing
itself upon Gae revolutionary theory of Marxism and representing the general and
lasting Interests of the whole of the working class, the Party personifies the unity
of proletarian principles, of proletarian will and of proletarian revolutionary
action.
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"We are the Party of the working class. Consequently, nearly the whole of
that class (in time of war and civil war, the whole of that class) should work
under the guidance of our Party, should create the closest contacts with ourParty."

This vague declaration falls short of an attempt to bring about insurrection
either immediately or within a reasonable time but amounts merely to a state-
ment of ultimate ideals. The blanks, however, indicate more specific alms for
which members of the Communist Party are to vote. They are to vote Communist
for

"1. Unemployment and Social Insurance at the expense of the State and
employers.

"2. Against Hoover's wage-cutting policy.
"3. Emergency relief for the poor farmers without restrictions by the Govern-

ment and -banks; exemption of poor farmers from taxes and from forced collec-
tion of rents or debts.

"4. Equal rights for the Negroes and self-determination for the Black Belt.
"5. Against capitalistic terror: against all forms of suppresion of the political

rights of the workers.
"0. Against imperialist war; for the defense of the Chinese people and of

the Soviet Union."
None of these aims is criminal upon its face. As to one, the fourth, the claim

is that criminality may be found because of extrinsic facts. Those facts consist
of possession by appellant of booklets and other literature of the second class
illustrating the party doctrines. The state contends these show that the
purposes of the Communist Party were forcible subversion of the lawful au-
thority of Georgia. They contain, inter alia, statements to the effect that
the party bases itself upon the revolutionary theory of Marxism, opposes "bosses'
wars," approves of the Soviet Union, and desires the "smashing" of the Na-
tional Guard, the O.M.T.C., and the R.O.T.C.

A booklet entitled "The Communist Position on the Negro Question."
on the cover of which appears a map of the United States having a dark
belt across certain Southern states and the [2511 phrase "Self-Determination
for the Black Belt." * * * affirms that the source of the Communist slogan
'4ight of Self-Determination of the Negroes in the Black Belt" is a resolu-
tion of the Communist International on the Negro question in the United
States adopted in 1930, which states that the Communist Party in the
United States has been actively attempting to win increasing sympathy
among the negro population, that certain things have been advocated for
the benefit of the Negroes in the Northern states, but that in the Southern
portion of the United States the Communist slogan must be "The right of
Self-Determination of the Negroes in the Black Belt." The resolution
defines the meaning of the slogan as:

(a) Confiscation of the landed property of the white landowners and
capitalists for the benefit of the negro farmers * * * Without this revolu-
tionary measure, without the agrarian revolution, the right of self-determi-
nation of the Negro population would be only a Utopia- or, at best, would
remain only on paper without changing in any way the actual enslavement.

(b) Establishment of the State Unity of the Black Belt. * * * If the right
of self-determination of the Negroes is to be put into force, it is necessary
wherever possible to bring together into one governmental unit all districts of
the South, where the majority of the settled population consists of
negroes. * * *

(c) Right of Self-Determining. This means complete and unlimited
right of the negro majority to exercise governmental authority in the entire
territory of the Black Belt, as well as to decide upon the relations between
their territory and other nations, particularly the United States. * * *
First of all, true right of self-determination means that the negro majority
and not the white minority in the entire territory of the administratively
[2521 united Black Belt exercises the right- of administering governmental,
legislative and judicial authority. At the present time all this power is con-
centrated in the hands of the white bourgeoisie and landlords. It In they who
appoint all officials, it is they who dispose of public property, it is they
who determine the taxes, it is they who govern and make the laws. There-
fore, the overthrow of this class rule in the Black Belt is unconditionally
necessary in the struggle for the negpoas' right to self-determination. This,
however, means at the same time. 1#0,p(pofrow of the yoke of American
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imperialism in the Black Belt on which the forces of the local white bour-
geoisie depend. Only in this way, ony if the negro population of the Black
Belt wins its freedom from American imperialism even to the point of de-
ciding itself the relations between its country and other governments, espe-
cially the United States, will it win real and complete self-determination.
One should demand from the beginning that no armed forces of American im-
perialism should remain on the territory of the Black Belt. [Emphasis
supplied.]

Further statements appearing in the pamphlet are:
Even if the situation does not yet warrant the raising of the question

of uprising, one should not limit oneself at present to propaganda for the
demand "Right to Self-Determination," but should organize mass actions,
such as demonstrations, strikes, boycott movements, etc. [Emphasis
supplied.]

One cannot deny that it is just possible for the negro population of the
Black Belt to win the right to self-determination during capitalism; but
it is perfectly clear and indubitable that this is possible only through suc-
cessful revolutionary struggle for power against the American bourgeoisie,
through wresting the negroes' right of self-determination from American
imperialism. Thus, the slogan of right to self-determination is a real
slogan of National Rebellion which, to be considered as such, need not be
(253] supplemented by proclaiming struggle for the complete separation of
the negro zone, at least not at present.

There is more of the same purport, particularly evidence to the "revolu,
tionary trade unions in the South," "revolutionary struggle against the
ruling white bourgeoisie," and "revolutionary program of the Communist
Party."

Mr. PmmPz. Mr. Chairman, I greatly appreciate the opportunity of
appearing before your committee. I hope I have covered the subject.
I would be glad to answer any questions which members of the com-
mittee may want to put to me.

(The complete statement of Mr. Perez follows:)

BRIEF TO THE SENATE JUDICIARY COMMITTEE. ON S. 1564 To Pnnscnxn Vor m
QuALpIcATxoNs By JUDGE L. H. PEnz, REPRESENTING Gov. JOHN J. McKITHuN,
OF LOUISIANA

The purpose of this statement, I submit, is to show the unconstitutionality
of this piece of legislation and to point out its dangers to our American democratic
system.

"At the time the Constitution was framed, it provided for only a limited
franchise," according to University of Chicago Law Professor Philip Kurland,
and all legal authorities.

The first paragraph of article I, section 2, of the U.S. Constitution, reads
as follows:

"The States, in prescribing the qualifications of voters for the most numerous
branch of their own legislatures, do not do this with reference to the election
for Members of Congress. Nor can they prescribe the qualification for voters
for those eo nomine. They define who are to vote for the popular branch of
their own legislature, and the Constitution of the United States says the same
persons shall vote for Members of Congress in that State. It adopts the qualifica-
tion thus furnished as the qualification of its own electors for Members of Con-
gress. It is not true, therefore, that elector " for Members of Congress owe their
right to vote to the State law in any sense which makes the exercise of the
right to depend exclusively on the law of the State. Ex parte Yarborough (Ga.
1884) 4 Sup. Ct. 152, 110 U.S. 663, 28 L. Ed. 274. See also, United States v.
Moslem (Okla. 1915) 35 Sup. Ct. 904, 238 U.S. 883, 59 L. Ed. 1355; Fell. v. United
States (C.C.A. La. 1911) 186 F. 685."

This article has universally been Interpreted to mean that the subject of
voter qualifications is left entirely up to the States. The only limitation is that
there shall be no discrimination because ,of race, color, or previous condition of
servitude.

The 17th amendment to the Constitution repeats the language of article I,
section 2, and reads:

1tlrrTT r ITflTVPI
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"The electors in each State shall have the qualifications requisite for electors
In the most numerous branch of the State legislature."

This language of the Constitution was clearly interpreted by the Supreme
Court of the United States in Ex parte Yarborough, 110 U.S. 663, 4 Sup. Ct.
152, 28 L. Ed. 274 (1884), as follows:

"The States in prescribing the qualifications of voters for the most numerous
branch of their own legislatures, do not do this with reference to the election for
Members of Congress. Nor can they prescribe the qualification for voters for
those eo nomine. They define who are to vote for the popular branch of their own
legislature, and the Constitution of the United States says the same persons
shall vote for Members of Congress In that State, It adopts the qualification
thus furnished as the qualification of its own electors for Members of Congress."

,The Court went on to say that the 15th amendment substantially confers
upon the Negro the right to vote.

In Pope v. Williams, 193 U.S. 621, 24 Sup. Ct. 573, 48 L. Ed. 817, the Supreme
Court of the United States said:

"The simple matter to be herein determined Is whether, with reference to the
exercise of the privilege of voting in Maryland. the legislature of that State
had the legal right to provide that a person coming into the State to reside
should make the declaration of intent a year before he should have the right to
be registered as a voter of the State. The privilege to vote In any State is
not given by the Federal Constitution, or by any of its amendments. It Is not a
privilege springing from citizenship of the United States. Minor v. Happersett,
21 Wall. 162, 22 L. Ed. 627. It may not be refused on account of race, color, or
previous condition of servitude, but It does not follow from mere citizenship
of the United States. In other words, the privilege to vote in a State is within
the Jurisdiction of the State itself, to be exercised as the State may direct, and
upon such terms as to it may seem proper, provided, of course, no discrimination
is made between individuals, in violation of the Federal Constitution." [Em-
phasis added.]

The Court went on to say "the right of a State to legislate upon a $ubject
of the elective franchise as to it may seem good, subject to the conditions already
stated, we believe, unassailable."

In Snowden v. Hughes, 321 U.S. 1, 88 L. Ed; 497 (1943), the Court said "the
right to become a candidate for State office, like the right to vote or election
for State officers, Is a right or privilege of State citizenship, not of national
citizenship * * *."

More recently In the case of Lassiter v. North Hampton County Board of Elec-
tions, 360 U.S. 45, 3 L. Ed. 2d 1072, 79 Sup. Ct. 985 (June 8, 1959), Mr. Justice
Douglas, speaking for a unanimous Supreme Court, said:

"We come then to the question whether a State may consistently with the
14th and 17th amendments apply a literacy test to all voters irrespective of race
or color. The Court in Guinn v. United States, supra (238 U.S. at 366), disposed
of the question in a few words, 'No time need be spent on the question of the
validity of the literacy test considered alone since as we have seen its establish-
ment was but the exercise by the State of a lawful power vested In It not sub-
Ject to our supervision, and indeed, its validity is admitted.'

"The States have long been held to have broad powers to determine the condi-
tions under which the right of suffrage may be exercised, Pope v. Williams, 193
U.S. 621, 633, 48 L Ed. 817, 822, 24 Sup. Ct. 573; Mason v. Missouri, 179 U.S.
328, 335, 45 L. Ed. 214, 220, 21 Sup. Ct. 125, absent of course the discrimination
which the Constitution condemns. Article 1, section 2 of the Constitution in its
provision for the election of Members of the House of Representatives and the
17th amendment In its provision for the election of Senators provide that officials
will be chosen 'by the people.' Each provision goes on to state that 'the electors
in each State shall have the qualifications requisite for electors of the most
numerous branch of the State legislature.' So while the right of suffrage Is es-
tablished and guaranteed by the Constitution (Ex parte Yarbrough, 110 U.S.
651, 663-665, 28 L. Ed. 274, 278, 279, 4 Sup. Ct. 152; Smith v. AllNrlght, 821
U.S. 649, 661, 662, 88 L. Ed. 987, 995, 996, 64 Sup. Ct. 757, 151 A.L.R. 1110) it Is
subject to the Imposition of State standards which are not discriminatory and
which do not contravene any restriction that Congress, acting pursuant to its
constitutional powers, has imposed. See United States v. Classic, 813 U.S. 299,
315, 85 L. Ed. 1368. 1377, 61 Sup. Ct. 1031. While section 2 of the 14th amend-
ment, which provides for apportionment of Representatives among the States
according to their respective plumbers counting the whole number of persons in
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each State (except Indians not taxed), speaks of 'the right to vote,' the right
protected 'refers to the right to vote as established by the laws and constitution
of the State.' McPherson v. Blacker, 146 U.S. 1, 89, 36 L. Ed. 869, 878, 13 Sup Ct.
3.

"We do not suggest that any standards which a State desires to adopt may be
required of voters. But there Is wide scope for exercise of its Jurisdiction.
Residence requirements, age, previous criminal record (Davis v. Season, 183
I.S. 333, 345-347, 33 L. Ed. 637, 641, 642, 10 Sup. Ct. 299) are obvious examples
indicating factors which a State may take into consideration in determining
the qualifications of voters. The ability to read and write likewise has some
relation to standards of the ballot. Literacy and illiteracy are neutral on race,
creed, color, and sex, as reports around the world show. Literacy and intelligence
are obviously not synonymous. Illiterate people may be intelligent voters. Yet
in our 'society where newspapers, periodicals, books, and other printed matter
canvass and debate campaign Issues, a State might conclude that only those
who are literate should exercise the franchise. Cf. Franklin v. Harper, 205 Ga.
779, 55 S.E. 2d 221, app. dismd. 839 U.S. 946, 94 L. Ed. 1361, 70 Sup. Ct.
804. It was said last century in Massachusetts that a literacy test was designed
to insure an 'Independent and intelligent' exercise of the right of suffrage. Stone
v. Smith, 159 Mass. 413, 414, 34 N.E. 521. North Carolina agrees. We do not
sit in judgment on the wisdom of that policy. We cannot say, however, that it is
not an allowable one measured by constitutional standards."

The Court concluded:
"Certainly we cannot condemn It on its face as a device unrelated to the desire

of North Carolina to raise the standards for people of all races who cast the
ballot."

Th~e 10th amendment of the Constitution of the United States reads as follows:
"The powers not delegated to the United States by the Constitution, nor pro-

hibited by it to the States, are reserved to the States respectively, or to the
people."

Section 1 of the 24th amendment of the Constitution of the United States
reads as follows:

"The right of citizens of the United States to vote in any primary or other
election for Presidezt or Vice President, for electors for President or Vice Presi-
dent, or for Senator or Representative in Congress, shall not be denied or
abridged by the United States or any State by reason of failure to pay any poll
tax or other tax."

According to Attorney General Nicholas Katzenbach, "this bill applies to every
kind of election, Federal, State, and local, including primaries." The formula
used is calculated to attack the States of Mississippi, Alabama, Louisiana,
Georgia, South Carolina, Virginia, and 34 counties in North Carolina. An article
in Time magazine, volume 85, number 13, March 26, 1965, page 23, mentions that
the formula catches "innocent fish," one county in Maine, one county in Idaho,
one county In Arizona, and the State of Alaska. According to that article, Mr.
Katzenbach stated "as far as I know, It may have snowed in Maine on election
day, and that Is why they had a low turnout." These counties and Alaska would
be immediately excluded, thereby placing the full force and effect of this vindic-
tive legislation against seven Southern States. It is not by coincidence that these
States registered a large vote against the President of the United States. Time
magazine, in the above article, states that it Is "by no coincidence that the formula
is calculated to attack" these seven Southern States.

Whenever the word registration is used in any decision of the U.S. Supreme
Court, it always refers to "qualified applicants for registration." This bill Is
designed to place unqualified applicants on the registration rolls of the mentioned
States. This, according to the bill, will be accomplished by the removal of any
literacy test and the replacement of local registrars with Federal registrars,
solely at the discretion of the Attorney General. The purpose and effect of this
bill is to water down the value of the qualified registrant or qualified voter in
these States. The value of the qualified voter in these States will not be equal
to the value of the qualified voters in other States or in the individual States.
If one unqualified voter Is placed on t1e roll for every qualified voter, then the
qualified voter has one-half of a vote.

In Reynolds v. Sims, 12 L. Ed. 2d 508, decided June 15, 1964, the Court said
"it has been repeatedly recognized that all qualified voters have a constitutionally
protected right to vote." Again, tho Court said "the concept of 'we the people'
under the Constitution, visualizes no preferred class of voters but, equality



488 VOTING RIGHTS

among those who meet the basic qualifications. The idea that every voter is
equal to every other voter in his State, when he casts his ballot * * * underlies
many of our decisions." Further, the Court said "to the extent that a citizen's
right to vote is debased, he is that much less a citizen." His vote cannot be diluted
and any law that dilutes his vote is unconstitutional. The Court said "this is the
clear and strong command of our Constitution's equal protection clause."

The above principles were set forth in the reapportionment decisions of the
Supreme Court. One person, one vote, not one-half of one vote.

Turning to the State of Louisiana, we find that the constitutionality of the
application form is presently being considered by a three-Judge Federal court.
This application has been held by the Federal court to be a literacy test. When
this case was argued before the court, the Honorable John Doar, Chief of the
Civil Rights Division of the U.S. Justice Department, in his opening oral argu-
ment, conceded that under the Constitution, Louisiana had tLe right to require
that a voter be literate. This bill would, in effect, do away Nvith such require-
ment. It took Louisiana many years to require literacy. This requirement was
bitterly opposed in the legislature by, and at times successfully, by the French-
speaking parishes of southwest Louisian, where there was a high rate of illiteracy.
The requirement had nothing to do with race, but was an effort to sincerely up-
grade the electorate. This effort should be complimented, not condemned. A
more informed electorate will, naturally, cast a more informed vote.

The requirement of the bill to force litigation in the U.S. District Court in the
District of Columbia is not only shocking to our conscience, but contrary to the
Constitution. Everyone is presumed innocent until proven guilty; but this legis-
lation presumes that the seven Southern States are gulity until they prove
themselves innocent. This legislation shifts the burden of proof from one party
to another and forces that Party to litigate in a foreign court and requires the
removal of witnesses to that foreign court. Article VII of the Constitution
provides that in suits at common law, the right of trial 'by Jury shall be preserved
and no fact tried by a Jury shall be otherwise reexamined in anyv court of the
United State, ** 0. That article does not mean a Jury in only one place in
the United States, the District of Columbia.

The statements of the Attorney General before the House Judiciary Committee
on the proposed voting rights bill of 1965 not only contains many typical in-
accuracies, but is false in many respects. He complains that he has instituted
many proceedings in the Federal court and lost these proceedings after trial
and appeal. This, in itself, should be evidence of the fact that he and his
predecessors in office wer totally wrong in their unfair accusations as he was in
his accusations of March 18, 1965. He mentions that the 1960 Civil Rights Act
provides for the court to report a Federal registrar when a pattern or practice
of discrimination Is found. He fails to mention that he has many times sought
a Federal registrar and has always failed because the law and evidence was to
the contrary. Having failed to convince the courts of the United States, in-
cluding the U.S. 5th Circuit Court of Appeals, which bends over backwards to
assist him In his litigation, he now seeks to have the authority far him to appoint
these registrars. He testified that the courts were wrong, but the truth of the
matter is that he is wrong. He cites statistics which his employees have cited
before the courts, but he fails to mention that an eminently qualified demog-
rapher testified that the statistics used by the Justice Department were "a
dishonest way to present facts."

It is one thing to grant power to the Court, who~are appointed for life and
do not owe political allegiance, but It is entirely another thing to give these
same powers to administrative personnel serving at the will of their political
supervisor. To clothe the United States Justice Department with the power
that this bill seeks to do would make police states out of the seven Southern
States mentioned. The Attorney General does. not like me, personally, and
undoubtedly will appoint a Federal officer as registrar in the parish where I am
president of the commission council. This will be done in spite of the fact
that the U.S. district court has held that there is no discrimination in my parish,
in spite of the fact that the entire system of registration in my parish is under
he direct supervision of the U.S. district court with monthly reports made to that
court; and in spite of the fa(t that the U.S. district court finds no fault what-
soever with registration in Pliquemines Parish. These findings were made after
a lengthy trial wherein the Justice Department sought to have a Federal registrar
appointed.

The Attorney General says that he will act uvon the "meritorious complaints
- in writing from 20 residents, and thA this Is Justice and protection." In my
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parish, not only was there a comVlaint from one registrant. but that regtrant
testified under oath before the Civil Rights Commission that he had been unduly
denied registration. In subsequent Federal litigation, that same resident ad-
mitted that he had lied in previous sworn testimony. Naturally, thib Justice
Department refused to prosecute him for perjury but he would be considered a
meritorious complainant.

The bill, according to the Attorney General, provides that the Federal regis-
trar will resister all persons having the qualifications of age, citizenship and
residence. The bill seeks to set aside any requirement of the objective determi-
nation of good moral character. For instance, in Louisiana, the application
form, provides that a person is not convicted of a felony without receiving a
pardon; that a person shall not have been convicted of more than one misde-
meanor and sentenced to a term of 90 days in jail, other than traffic or game viola-
tion within 5 years; that a person shall not have been convicted of any mis-
demeanor and sentenced to a term of 6 months or more in jail within 1 year;
that a person shall not have lived with another in common-law marriage within
5 years, nor given birth to an illegitimate child within that period. Misde-
meanors are numerous in Louisiana. I served as district attorney for many
years and I feel that I am qualified to say that persons convicted of some
misdemeanors are clearly not persons of good moral character. In Louisiana,
common-law marriage is not only prohibited, but is a crime. Every State has
had the problem of illegitimate births becoming more prevalent with the result
a cost to the State for the support oi the child and mother. Some States pay
a premium for the number of illegitimate children, but fortunately we are over-
coming this. In the conscience of any sincere American, such a person should not
be allowed to vote. He should not be allowed to hold public office, and to qualify
to hold public office a person need only be an elector.

In Herdon v. Lowry, 301 U.S. 242, 81 L. ed. 1066 (1936), the Court found that
the policy of the Communist Party in the South, particularly as it applies to
Negroes, is to obtain the right of self-determination. "This means complete and
unlimited right of the Negro majority to exercise governmental authority in the
entire territory of the Black Belt." The Black Belt consisted of the States of
Louisiana, Mississippi, Alabama, Georgia, and South Carolina, the States in-
volved here.

In the report of this case in 57 S.Ct. at pages 786-787, the Court found that:
"A book entitled 'The Communist Position on the Negro Question,' on the cover

of which appears a map of the United States having a dark belt across certain
Southern States and the phrase 'Self-Determination for the Black Belt,' affirms
that the source of the Communist slogan 'Right of Self-Determination of the
Negroes in the Black Belt' is a resolution of the Communist International on the
Negro question in the United States adopted in 1930, which states that the Com-
munist Party in the United States has been actively attempting to win increasing
sympathy among the Negro population, that certain things have been advocated
for the benefit of the Negroes in the Northern States, but that in the Southern
portions of the United States the Communist slogan must be 'The Right of Self-
Determination of the Negroes in the Black Belt.' The resolution defines the
meaning of the slogan as:

"(a) Confiscation of the landed property of the white landowners and capital-
ists for the benefit of the Negro farmers * * *. Without this revolutionary
measure, without the agrarian revolution, the right of self-determination of
the Negro population would be only a Utopia or, at best, would remain only on
paper without changing in any way the actual enslavement.".

"(b) Establishment of the State Unity of the Black Belt. * * If the right
of self-determination of the Negroes is to be put into force, it is necessary wher-
ever possible to bring together into one governmental unit all districts of the
South, where the majority of the settled population consists of negroes. * * *"

"(c) Right of self-determination. This means complete and unlimited right
of the negro majority to exercise governmental authority in the entire territory
of the Black Belt, as well as to decide upon the relations between their territory
and other nations, particularly the United States. * * * First of all, true right
of self-determination means that the nepro majority and not the white minority
in the entire territory of the administratively united Black Belt exercises the
right of administering governmental legislative, and judicial authority. At the
present time all this power is concentrated in the hands of the white bourgeoisie
and landlords. It is they who appoint all officials, it is they who dispose of pub-
lic property, it Is they who determine the taxes, it is they who govern and make
the laws. Therefore, the overthrow of this class rule in the Black Belt is un-
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conditionally necessary in the struggle for the negroes' right to self-determina-
tion. This, however, means at the same time the overthrow of the yoke of
American imperialism in the Black Belt on which the forces of the local whiLe
bourgeoisie depend. Only in this way, only if the Negro population of the Black
Belt wins its freedom from American imperialism even to the point of deciding
itself the relations between its country and other governments, especially ,the
United States, will it win real and complete self-determination. One should
demand from the beginning that no armed forces of American imperialism
should remain on the territory of the Black Belt."

Further statements appearing in the pamphlet are: "Even if the situation
does not yet warrant the raising of the question of uprising, one should not limit
oneself at present to propaganda for the demand 'Right to self-determination,'
but should organize mass actions, such as demonstrations, strikes, boycott move-
ments," etc. "One cannot deny that it is just possible for the Negro population
of the Black Belt to win the right to self-determination during capitalism; but
it is perfectly clear and indubitable that this is possible only through successful
revolutionary struggle for power against the Ampr!can bourgeoisie, through
wresting the Negroes' right of self-determination from American imperialism.
Thus, the slogan of right to self-determination is a real slogan of National re-
bellion which, to be considered as such, need not be supplemented by proclaim-
ing struggle for the complete separation of the Negro zone, at least not at
present."

There is more of the same purport, particularly reference to the "revolutionary
trade unions in the South," "revolutionary struggle against the ruling white
burgeoisie," and "revolutionary program of the Communist Party."

So here we have of record the finding of fact by the U.S. Supreme Court, in
1937, before liberalization, that the Communist Party advocates voter registra-
tibn of all Negroes, or the unlimited right of the Negro majority to exercise gov-
ermental authority in the entire territory of the Black Belt, as being uncondition-
ally necessary in the ultimate struggle for the Negroes' right to self-determination
and overthrow of the yoke of American imperialism in the Black Belt.

The purported Voting Rights Act of 1965, S. 1564, is designed to implement
the Communist Party plan for the Black Belt and would provide its greatest
impetus.

This bill undoubtedly is a hand-in-glove deal with the very "mass action dem-
onstrations" which form part of the Communist revolutionary conspiracy in the
Black Belt.

I suggest your committee's subcommittee on Internal Security have its staff
gather reports available in its own files and from the files of the U.SI. Attorney
General and House Un-American Activities Committee on the Communist, sub-
versive and Communist-front connections and activities of the persons and orga-
nizations leading these racial "mass action demonstrations," such as the ADA,
NAACP, CORE, Martin Luther King's, Pitts Odell's, and Bayard Ruskins' South-
ern Christian Leadership Conference, etc., and put copies of those official reports
in the record of this hearing on the Black Belt's so-called Voting Rights Act of
1965, S. 1564.

I further suggest that this committee request FBI Director J. Edgar Hoover,
to appear before it and testify with the help of his records, as to the subversive
background of the principal leaders of thesp mass action demonstrations.

.Mr. Chairman, I submit that a comparison of progressive and present-day
unconstitutional usurpations by the Federal Governmpnt, under the baneful polit-
ical influence of these subversive fronts with the indictments against tyranny
in the Declaration of Independence will show to what extent constitutional
government has deteriorated in this country.

Witness the long train of abuses and usurpations nullifying our State laws,
the most wholesome and necessary for the public good; the dissolution of our
legislatures; promoting invasion of our States from without, exciting domestic
insurrections and creating convulsions within; obstructing the administration
of justice against treason and anarchy; sending swarms of Federal marshals
and quartering bodies of armed troops among us to harass our people without
the consent of our legislature, making the military superior to the civil power;
abolishing the forms and peaceful way of life to which they are accustomed and
altering fundamentally the forms of our government; depriving us (and our
State officials) in many cases of the benefits of trial by jury, especially in prose-
cutions under purported injunctions; and again threatening to subject us to a
jurisdiction foreign to our Oonstitution and unacknowledged by our laws by a

* provision In S. 1564 that no act of our legislature prescribing voter qualifications
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for electors in the most numerous branch of the State legislature (recognized
by art. I, sec. 2 and the 17th amendnientt of the U.S. Constitution) shall have
effect unless approved by the U.S. District Court for the District of Columbia.

Mr. Chairman, and gentlemen of the committee, may we leave with Congress
a serious warning?

That in the light of the prellberalized Supreme Court's clear and emphatic
finding on the purpose of the Communist Party's revolutionary plot for the
Black Belt, you would be playing with fire to enact such an unconstitutional
piece of Federal legislation to accommodate the Communist conspiracy.

Grant this part of the Communist plan of registration of all Negroes in the
Black Belt, regardless of qualification, an dthe next step may well. be Com-
munist directed governmental authority in the entire territory of the Black Belt
as the condition necessary in the Communist planned ultimate self-determina-
tion and overthrow of the "yoke of American imperialism in the Black Belt,"
with the collaboration and military backing of Communist Russia. Not now,
no. But, what of the next generation when Russia may have an acknowledged
superiority with its 100 megaton bombs and the capability to deliver them?

Remember Stalin's threat, that finally, the last bastion of capitalism, the
United States, shall fall into their hands like an overripe fruit, without firing a
shot ?

Mr. Chairman, if the Communist Party through its various fronts has gained
such unnatural power in national politics as to influence this type legislation,
then please give a second thought to the warning plainly carried in the 1937
preliberalized U.S. Supreme Court decision in the Herndon case, and reject this
part of the Communist Party plan for "self-determination of the Black Belt."

The CHAIRMAN. It is now 12 o'clock. Shall we recess until 2:15?
We will recess until 2:15.
(Whereupon, at 12 noon, the committee recessed to reconvene at

2:15 p.m.)
AFTERNOON SESSION

Senator ERVIN. Mr. Chairman I would like to introduce for the
record some things relating to Judge Perez' testimony. One is a letter
from Senator John Sparkman addressed to me.

I am writing you in response to your inquiry concerning the number of
Negroes who are registered voters in the State of Alabama at the time of the
last presidential election. I shall rely on the Alabama State Sovereignty Com-
mission for the data used in this connection.

At that time there were 200,000 Negroes of voting age with an educational
attainment through the sixth grade. Of this number 20,000 were disqualified
under Alabama law from registering and voting because of a prior conviction
of a felony.

Out of the 180,000 eligible Negro voters, 115,000 were registered to vote in the
State of Alabama: or, approximately .63.8 percent, such percentage being not
too dissimilar from the percentage of whites registered to vote.

This percentage. 63.8, seems to be a more representative figure than the
20.percent figure used by the Justice Department which is the percentage of
all Negroes over the age of 21 registered to vote in 1964.

I would like to have this letter printed in full at this point in the
record.

The CHAIRMAN. It will be admitted in the record.
(The letter referred to follows:)

U.S. SENATE,
COMMITTEE ON BANKING AND CURRMOY,

Subcommittee on Houaimg,
March 29,1965.

Hon. SAM J. EavIN, Jr.,
U.S. Senate
Washington, D.O.

DEAR SAM: I am writing you in response to your inquiry concerning the num-
ber of Negroes who were registered to vote in the State of Alabama at the time of
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the last presidential election. I shall rely on the Alabama State Sovereignty
Commission for the data used In this connection.

At that time, there were 200,000 Negroes of voting age with an educational
attainment through the sixth grade. Of this number, 20,000 were disqualified
under Alabama law from registering and voting because of a prior conviction of
a felony.

Out of the 180,000 eligible Negro voters, 115,000 were registered to vote in the
State of Alabama; or, approximately 63.8 percent, such percentage being not
too dissimilar from the percentage of whites registered to vote.

This percentage, 63.8, seems to be a more representative figure than the 20-
percent figure used by the Justice Department which is the percentage of all
Negroes over the age of 21 registered to vote in 1964.

I hope these figures will be of assistance to you.
With kindest personal regards and best wishes, I am,

Sincerely,
JOHN SPARKMAN, U.S. Senator.

Senator ERVIN. I would also like to have printed in the record at
this point an editorial from the Charlotte News, of March 16, 1965, en-
titled, "A Speech and a Bill" and an article by James J. Kilpatrick in
the Washington Star, of March 25, 1965, entitled, "Voting Bill, 'Piles
Wrong on Wrong.' Also an editorial which appeared in the Evening
Star, Washington Evening Star, of March 19, 1965, entitled, "The
Voting Bill," which expresses the opinion:

We do not think it is proper to make this bill automatically applicable to
States in which less than 50 percent of the people over 21 years of age voted in
the last general election. A distinction must be made here in the case of people
who are registered and those who actually vote. In our opinion this -bill should
also provide for reasonable literacy tests which, of course, would have to be
given on a nondiscriminatory basis.

I would like to have that inserted in the record.
The CHAIRMAN. It will be admitted.
(The documents referred to follow:)

(From the Charlotte News, Mar. 10, 19651

A SPEECH AND A BILL

Lyndon Johnson's most powerful speech as President of the United States
raises a single, deeply troubling question: How can the President's stirring
words be reconciled with what is known about the civil rights bill he proposes
to introduce to Congress?

On the one hand, there is a speech full of the stuff of unity, alive with a rhe-
toric of freedom all Americans can applaud. On the other hand, there are the
outlines of one of the most divisive pieces of legislation ever sent to a Congress
of the United States. How can the words be squared with the means?

As a piece of speechmaking, the President's address to Congress last night is
hard to fault. If it lacked the eloquence of a Roosevelt or the burnished phrase-
making of a Kennedy, it did a Johnson proud. It was simple, direct, and, above
all, forceful. It conveyed the unmistakable impression of a President who knows
his mind and means to have his way. It was weakest at the end, overlong and
inclining, finally, to tedium and the pseudopiety of some of the President's less
fortunate Great Society speeches. Still, the overall effect was one of raw, im-
pressive power.

Much in the speech stands without contest. It is true that Americans have
been denied the right to vote. It Is true that there is no cause for pride in the
events that have taken place in Selma this past week. It is true-above all, it is
true-that what we confront Is not a northern or a southern problem, but an
American problem. And it is true that to evade this problem is to deny America
and much that has made this country great.

The President went beyond the self-evident to confront the hard task of under-
standing this diverse and sorely divided country. He bade Americans remember
that the people of our Buffalos and our Birminghams see their problems differently
and that In each city men and women of both races must behave In such. a way
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that they can live together afterwards. He recognhed that the issues are not
quite so clear-cut as the professional civil rights forces would have us believe:
That there are grave issues of keeping order and pe -- e in our country, and that
free speech and free assembly are not licenses to irresponsibility. All this the
President noted; all this needed badly to be noted.

But what of his central purpose before the Congress? What of the civil rights
bill he proposes? Only sharp edges, cloaked in shadow, were visible. He would
establish "a simple, uniform standard" for voting "in all elections--National,
State, and local." He would "provide for voters to be voted by officials of the
United States Government if local officials refuse." His manner was grim, at
times almost menacing. "Experience has shown this is the only path * * *."
And he brought the Congress to its feet, catching the mood of steamrolling
assent: "There must be no delay, no hesitation, no compromise, without purpose."

The President's tone was of a man who does not wish to quibble over details:
Pass a bill that will allow Negroes to vote everywhere and be done with it, he
seemed to say. He was no more specific than that.

But the bill that administration officials have been discussing scarcely sounds
like a measure designed to unite all Americans. It would single out Southern
States or counties by the single, all-obliterating fact that they have fewer than
50 percent of "eligible" people voting or registered in the November 1964 elections.
It would strip these States or counties of virtually all standards for voting
except age and residence. It would provide for selecting Federal officials to see
to it that everyone regarded as eligible by these standards was registered.

So the President's "single, uniform standard" apparently amounts to a Federal
voting rule applied to all elections from the most humble local office on up.
Standards of literacy--even the broad sixth-grade educational standards embod-
led in the Civil Rights Act of 1964-would go out the window. The States so
treated would cease to shoulder any responsibility for their voters. Uncle Sam
would do it all.

The bill thus described amounts to the most arrant discrimination against a
few States in the name of the many. It would excuse any infringement of voting
rights in most States while removing all control of votipig from some States. It
has the flavor of doubtful constitutionality. Worse, it is bitterly divisive by
nature: it would set the Buffalos and the Birminghams farther apart rather than
pull them closer together.

President Johnson plays the American people false when he says that "experi-
ence has plainly shown this is the only path." This bill did not spring out of expe-
rience with the voting mechanisms of the several States. It sprang hot and
straight from the streets of Selma. It was written in the streets, out of the
substance of angry protest. It is an invitation to retaliate against the Nation's
Selmas with punitive law.

The President touched on the history of voting rights legislation in his speech.
He told of the 1957 law that empowered the Attorney General to seek injunctions
against obstruction of voting rights. He mentioned the difficulties of enforce-
ment and the 1960 law that broadened enforcement powers, enabling courts to
act more swiftly when a "pattern of discrimination" was found.

But he said nothing about the Civil Rights Act of 1964, which lies virtually
unused on the statute books. Under this law State officials are required to set
the same standards for all people seeking registration, to disregard minor errors
and omissions and to presume that a person with a sixth grade education is liter-
ate. The Attorney General is empowered to bring voting suits before a three-
Judge court with appeals going directly to the Supreme Court to speed the
process.

This law has not been tried out seriously. What might have been a legal test
in Selma turned out instead to be a test of power, a desperate political contest
that has set the stage for the wide-ranging legislation the President now seeks.

By asking for that legislation in the peremptory language he used last night,
President Johnson has succumbed to that pressure. He has allowed the office of
the presidency to be used as a pawn in the struggle that is going on. He has
allowed the ardent demonstrators and the foolish Governor Wallace to set the
stage for blind law. And he has urged tl~e Congress to pass this blind law with-
out so much as a hard look.

Let us hope that Congress refuses to pass this sort of bill. If the great mass
of statutes now on the books Is Zotk sufficient to give every Alnerican who can meet
reasonable State qualifications tbe right to vote, then the law needs to be
amended.



494 VOTING RIGHTS

But the answer is not to impose an iron Federal rule on a few Southern States,
to invite the ghosts of occupation to revisit their old haunts. Such a law would
not be a charter of freedom but a bill of indictment against a section of the
country. It would do infinite harm.

[From the Washington Star, Mar. 25, 1965]

VOTING BILL "PILEs WRONG ON WRONG"

By JAMES J. KILPATRIOK

With so many interesting and pleasant things to write about-spring, Julie
Andrews, Whitey Ford's arm-it is a pity, truly it is, to have to beg once again
for a calm and thoughtful look at President Johnson's 'Voting Rights Act of
1965." Yet this is a bad bill-bad in ways that need to be understood if some-
thing precious is to be preserved--and the lighter topics can wait, if Dr. Martin
Luther King, Jr., can't.

This precious something is a system of government obedient to a written Con-
stitution. If the Congress sacrifices this high principle to the pressures of a
turbulent hour, the Congress may succeed in redressing some palpable wrongs,
but a fearful price will be paid in the loss of ancient values.

Under our Federal system, the power to fix qualifications for voting clearly is
lodged with the States. Article 8, section 2, of the Constitution spells it out:

"The House of Representatives shall be composed of Members chosen every
second year by the people of the several States, and the electors in each State
shall have the qualifications requisite for electors of the most numerous branch of
the State legislature." In the whole of the Constitution, no more explicit pro-
vision can be found.

Time after tiLe. the Supreme Court itself has emphasized this reservation of
power to the States. Just 6 years ago this spring, in the Las8iter case from
North Carolina, the high court expressly reaffirmed an unbroken series of opinions
to this effect:

"'Ibe States have long been held to have broad powers to determine the condi-
tions under which the rights of suffrage may be exercised, absent, of course, the
discrimination which the Constitution condemns. I * * The right of suffrage is
subject to the imposition of State standards which are not discriminatory. * * *
We do not suggest that any standards which a State desires to adopt may be
required of voters. But there is wide scope for exercise of its jurisdiction. Resi-
dence requirements, age, previous criminal record, are obvious examples indicat-
ing factors which a State may take into consideration in determining the quali-
fications of voters. " * *"

In the particular context of Johnson's bill, we should note carefully what this
unanimous court went on to say. "The ability to read and write likewise has
the relation to standards designed to promote intelligent use of the ballot.
Literacy and illiteracy are neutral on race, creed, color, and sex, as reports
around the world show * * *. In our society, where newspapers, periodicals,
books, and other printed matter canvass and debate campaign issues, a. State
might conclude that only tiose who are literate should exercise the franchise."

In the final paragraph of this 1959 opinion, the Supreme Court condemned
those trumped-up "literacy tests" that have been employed in some cases as "a
device to make racial discrimination easy." But notsuch charge could be fairly
brought against North Carolina's requirement that a prospective voter "be able
to read and write any section of the constitution of North Carolina in the
English language."

'"That seems to us," said the Court, "to be one fair way of determining
whether a person is literate, not a calculated, scheme to lay a trap for the
citizen."

This whole body of long-established law would be violated by the President's
bill. This is a bill to establish, by Federal law, new "qualifications for voting"
in certain States. The system contemplated under this bill would not be lim-
ited to registering those Negroes who might have been denied the franchise by
reason of their race. The provisions would apply to "any person." Neither
would the bill apply to Federal elections only; it would apply, on its own terms,
to "any Federal, State, or local election." Section 8(A) of the bill spells this
out. In the half a dozen affected States, "No person shall be denied the right



VOTING RIGHTS 495

to vote in any Federal, State, or local election because of his failure to comply
with any test or device." In section 3(B), "test or device" is defined to mean
any requirement that a prospective voter "(1) demonstrate the ability to read,
write, understand, or interpret any matter, (2) demonstrate any educational
achievement or his knowledge of any particular subject, (3) possess good moral
character."
,In brief, the bill undertakes to prohibit in these States the imposition of those

very qualifications, when used without discrimination, that the Supreme Oourt
repeatedly has approved.

It Is said that no fewer than 80 Senators, including some good and able men,
are ready to howl their approval of this destructive scheme. To say that "Ala-
bama has brought this on herself" is both wrong and irrelevant. This bill is the
work of Johnson and the Congress. On them lies the burden of piling wrong
upon wrong. And they do it, incredibly, in the name of "rights."

[From the Evening Star, Mar. 19, 1965]

THE VOTINa BIrL

The voting bill which President Johnson has sent to Congress is, undeniably,
a stringent, far-reaching bill. Equally undeniable, however-as pointed out by
a principal architect of the measure, Minority Leader Dirksen-is the fact that
Congress has tried three times in recent years to enact effective voting legisla-
tion, but this has not served to prevent flagrant discrimination against Negroes
in some areas of the country, especially in the Deep South. The time for half-
hearted legislative efforts, susceptible of evasion, has long since passed. This
Congress should and will pass a law which will serve as a powerful instrument
in striking down discrimination.

The bill, as introduced, falls short of the ideal. It should be amended or
clarified in at least two respects.

We do not think it is proper to make this bill automatically applicable to
States in which less than 50 percent'of the people over 21 years of age voted
in the last general election. A distinction must be made here in the case of
people who are registered and those who actually vote. If less than 50 percent
are registered, there is a strong implication of discriminatory practices, and the
bill could properly apply. But a State should not be brought within its sanctions
merely because too few people actually take the trouble to vote. In Virginia,
for example, only about 42 percent of the total population of voting age took
the trouble to turn out and vote in the 1964 election. But well over 50 percent
are registered. -Unless registered voters have been intimidated or otherwise
prevented from voting, the State should not be penalized for lack of interest on
the part of Its people. We have not heard any complaint about substantial
discrimination in registration or intimidation at the polls in Virginia.

In our opinion, this bill should also provide for a reasonable literacy test
which, of course, would have to be given on a nondiscriminatory basis. We do
not indorse, for example, tests which require the applicant to interpret any-
thing. The opportunity which such tests afford for discrimination is all too
plain-and all too often invoked. In this complex age, however, the best interests
of our society will not be served by registering illiterates so that they may be
marched to the polls, and told by demagogs how to vote. At the least a prospec-
tive registrant should be able to read and write, and possibly to answer a few
factual questions concerning our scheme of government.

We are confident that these and other possible imperfections will be carefully
examined In the committees handling the bill, and that, in the Senate at least,
they will be thoroughly discussed and weighed in debate. Out of all this we
think there will come a good bill.

Senator Envix. I would also like to have inserted in the record an
article by Richard Wilson which appeared in The Washington Star
of March 24, 1965, entitled "Question Lingers on Voting Bill."

The CHAIRMAN. It will be admitted.
Senator ERVIN. I *ould also like to have printed in the record an

article from the Fayetteville Observer, Fayetteville, N.C., entitled
"Vote Test Here Simple, and Same for Everyone."
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Negroes and whites in Cumberland County have to do only two things, and
all have to do it, regardless of race. They are required to read aloud the elections
oath, and sign their names.

Whoever can do that can register and vote.
Further proof of the county's position on registration is the fact that Fayette-

ville's only precinct which is made up predominantly of Negro voters has a promi-
nent Negro man as registrar.

He has the full backing of elections board Chairman G. E. Edgerton to register
whomever he finds to have met qualifications.

He is Dr. Henry M. Eldridge, professor at Fayetteville State College, promi-
nent member of the community and registrar in the 13th precinct.

Asked if he knew of any racial discrimination, direct or implied, in Cumber-
land's registration policies, Eldridge said he did not.

"I have found that anyone who wanted to register had an opportunity to do so,"
he told the Observer.

He confirmed the fact that the same simple test for registration is given Negroes
and whites.

I would also like to call attention to this fact. About 23,000 persons
voted in Cumberland County in last November's election. There are
about 86,000 people in the county over 21. That means less than one-
third of the eligible people voting. Why is this true?

The biggest reason, most observers believe, is the presence of Ft. Bragg. Thou-
sands of military personnel choose not to declare North Carolina their home
State, and therefore vote elsewhere by absentee.

That creates a big population total and depresses the percentage of people
voting. It creates the illusion of discrimination, or some other artificial voting
controls.

* * * Chances are they will be an inactive group.

The CHAIRMAN. It will be admitted.
(The documents referred to follow.)

[From the Washington Star, Mar. 24, 1965]

QUESTION LINGEaS oN VOTING BILX

(By Richard Wilson)

The question that the advocates of the new voting rights bill have as yet failed
to answer adequately is this: Why should literacy tests as a qualification for
voting be perfectly all right in 45 of the 50 States, but invalid in the other
5?

If a voter in Alabama who cannot read or write is qualified to vote in a Federal
or any other election why should not an illiterate New Yorker have the same
right? The right to vote certainly has no connection with the number of people
who vote, and it is manifestly unjust to bar an illiterate from voting in a State
where less than 50 percent of the qualified voters cast their ballots, but to permit
him to vote in a State where more than 50 percent of the voters go to the polls.

This, nevertheless, would be the effect in 606 counties in 10 States of the
passage of the voter rights bill sent to Congress by President Johnson.

The only justification offered for this anomaly is that it is the only way to force
election officials in those 10 States to register Negroes to vote. Otherwise, they
will enforce prohibitive regulations that prevent Negroes from voting, but not
enforce the same regulations on whites who could not meet the qualifications.

This is another example of the devious legislative tactics in the Johnson ad-
ministration to achieve results by legal circumlocution. Another outstanding
example is the aid to education bill that attempts to get around the church-state
issue.

From the President's recent statements it can be concluded that what he
really desires is the removal of virtually all restrictions on voting for persons
18 years old, and over, if they are sane and in spite of the fact that the Supreme
Court would have to reverse Itself in finding that the imposition of reasonable
qualifications ts valid.

It must be admitted that literacy tests as a qualification for voting are honored
In the breach in the North.- Thirty States have no such requirements. States



VOTING RIGHTS 497

that do have literacy requirements often dQ not enforce them, or the enforcement
is so cursory as to be meaningless.

New York requires proof of an eighth grade education or demonstration of the
ability to read as a requirement for voters. This excludes a great many people,
including recently arrived Puerto Ricans, from voting and is being challenged
in the courts. Previous Federal legislation proposals would have required a
sixth grade education as proof of literacy.

Residency requirements are universal. In short, people are not born in this
country with an inherent right to vote at any time or any place. This is a
right for which they must qualify by tests that vary from State to State, and
which was affirmed by a 1959 Supreme Court decision. The layman would think
that the Constitution is quite clear on this point in its first article and in the
17th amendment, to say nothing of the 1959 decision of the Supreme Court.

Furthermore, the Johnson voting rights bill recognizes this principle by pro-
viding that a voter shall be stricken from the rolls if he fails to vote at least
once in 8 consecutive years. Thus the Federal law would impose restrictions
Congress regards as reasonable while outlawing other restrictions imposed by
the State.

Why is not the issue confronted squarely? Why is Congress not asked to
abolish literacy requirements in all States altogether?

The answer to that is clear. It is because literacy requirements have validity
both in reason and in law. It makes sense that a voter should have at least an
elementary ability to read and write the language of the country in which he
resides. It makes sense that States should have the power to set reasonable
minimum standards for voters, and the proposed law recognizes that by itself
setting some standards. It hardly needs to be argued, also, that a Federal law
should apply equally to the citizens of all States.

The strange, awkward and unequal nature of this new legislation shows how
wrong it is to try to legislate on such complicated matters In an atmosphere
of violence-provoking public demonstrations.

The Johnson administration was rushed into the presentation of a law that
has so many obvious flaws that it can immediately be challenged in the courts.
Elaborate and tricky formulas provide no answer for a more basic question:
Why in a Nation with compulsory, universal public education are so many
people, Negro and white, illiterate? And why should there be a premium on
illiteracy in some States and not in others?

[From the Fayetteville Observer, Mar. 28, 190)

No BIAs FOUND--VoTE TEST HERE SIMPLE, AND SAME Fon EvERYoNE

(By Bill Wright)

No, Mr. Katzenbach, there was no snowstorm.
There might be one, though, in July, before enough Cumberland County folks

vote so as to exempt the county from %govisions of the proposed voting rights
law.

Fact is, far less than one-third, much less one-half, the qualified voters within
the bounds of Cumberland County voted in last November's general election.

The reason is another matter.
A close look strongly indicates that Attorney General Katzenbach did Cumber-

land County an injustice when he "indiscriminately" lumped 34 eastern North
Carolina counties with Mississippi in a statement on registration procedures, and
said "snow didn't keep them away from the polls."

The implication was there that is racial discrimination.
The study shows there is none.
Unless the discrimination is much subtler than a cynical reporter can detect,

none exists in the Cumberland County elections office against Negroes register-
ing to vote.

From what can be learned, registrars/ go further than they might to help a
Negro get registered, becoming at times alznost paternal.

The figures support the conclusion.
And so do Negroes themselves.
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REGISTRATION REQUIREMENTS

A Negro, when he goes to register, must prove only that he can read and write,
as must everyone.

It is widely known that the test for proving that can be so manipulated as to
bar almost anyone from registering. That is the problem in Alabama and Mis-
sissippi. There, the charge is, Negroes are given a much harder reading and
writing test than whites.

Negroes and whites in Cumberland County have to do only two things, and all
have to do it, regardless of race. They are required to read aloud the elections
oath, and sign their names.

Whoever can do that can register and vote.
Further proof of the county's position on registration is the fact that Fayette-

ville's only precinct which is made up predominantly of Negro voters has a
prominent Negro man as registrar.

He has the full backing of elections board chairman, G. E. Edgerton, to register
whomever he finds'to have met qualifications.

He is Dr. Henry M. Eldridge, professor at Fayetteville State College, prominent
member of the community and registrar in the 13th precinct.

Asked if he knew of any racial discrimination, direct or implied, in Cumber-
land's registration policies, Eldridge said he did not.

"I have found that anyone who wanted to register had an opportunity to do
so," he told the Observer.

He *confirmed the fact that the same simple test for registration is given
Negroes and whites.

The length to which registrars sometimes go to help a Negro get on the regis-
tration rolls was shown recently when a man came to the elections office and
asked to be registered.

The registrar filled out his form, and asked that he read the oath.
She learned by questioning him that he was going to night school. But his

reading was quite elementary.
The registrar coaxed, helping him get through the oath. Finally, it appeared

he could not do it.
She offered to give him another chance when his reading proficiency improved

through his night study.
Another man came recently to Eldridge. He could read, but could not see well

enough to read the oath. Eldridge went to great lengths, even trying to obtain
the oath in braille, to determine that he could read. He was eventually registered.

REGISTRATION BREAKDOWN

Cumberland County at the moment has 31,176 voters registered. Of the total,
24,595 are white, 6,581 Negro.

Chairman Edgerton said that, although he did not have exact figures, within
the past year his office registered a larger percentage of Negroes than whites.
(Percentage based on the number registered to population.)

A year ago, the total registrations were 31,638. That total was cut by a recent
purge of the books, cutting the total back to its present level.

The purge cut white registrants from 25,798 then to 24,595 now. Despite the
purge, the Negro registration total has increased-from 5,840 a year ago to 6,581.

The fact remains that Cumberland is among 34 North Carolina counties that
would qualify for Federal registrars under the voting rights bill. The bill would
allow Federal registrars to go into a county in which less than 50 percent of the
population over 21 'years of age in the 1960 census voted in the last general
election.

About 23,000 persons voted in Cumberland County in last November's election.
There are about 86,000 people in the county over 21. That means less than one-
third of the eligible people voted.

FORT BRAGG PERSONNEL
Why is this true?
The biggest reason, most observers believe, is the presence of Fort Bragg.

Thousands of military personnel choose not to declare North Carolina their home
State, and, therefore, vote elsewhere by absentee.

That creates a big population total and depresses the percentage of people
voting. It creates the illusion of discrimination, or some other artificial voting
controlS.



Discrimination, of course, is the assumption in the voting rights bill in picking
counties with less than 50 percent voting.

The Government might send Federal registrars here, but chances are they will
be an inactive group.

The CHAIRMAN. Is that 1 of 84 countiesI
Senator ERVIN. That is 1 of 34 counties.
Mr. Chairman, we have as many as 40,000 to 50,000 men stationed

there at Fort Bragg at times. We have two other counties.
The CHAIRMAN. That county is with this.
Senator ERVIN. Yes; and we have two other counties where the same

situation prevails: Wayne County, where the Seymour Johnson Air
Force Base is located, and Craven County, where the Marine installa-
tion at Cherry Point is located.

These three counties are included in the 34 merely because the
military and Marine personnel do not choose to register and vote.

N NEED FOR REVISION OF VOTING STATISTIC

In the determination of countries or political subdivisions to be.
included under the operation of S. 1564, there are certain unusual
factors which must necessarily be considered.

Because of the arbitrary standards set up in this bill, thepeople in-
cluded within the voting-age population. are not necessarily selected
because of a habit of voting within these counties or political sub-
divisions.

As a matter of historical fact, for example, the great majority of
servicemen continue to vote by absentee ballot in their home State.
However, when a census of voting-age population is taken by the
Bureau of Census, these servicemen are included in the total voting-
age population of the political subdivision in which they are located.

I submit, that to arrive at a truly reflective number for the voting-
age population, these servicemen should be excluded. Likewise, then
the percentage of people voting or registering to vote in such pllitical
subdivision should be taken without inclusion of such inilitary
personnel.

A striking example of this occurs in Onslow County, N.C., which has
a so-called voting-age population of 39,003. Camp Lejeune is located
in Onslow County. The Bureau of Census lists Camp Lejeune as
having 25,572 men in its military labor force. By removing this
number we arrive at the more representative figure of 13,481 people
of voting-age in that county, of which 9,726 voted in the 1964 presi-
dential election, or 72.4 percent.

Voting Voted Total Male Revised
age in 1964 Percent- military military voting Revised

Countypresl age popula- labor ag percent-
ltion force' - age

election "fon

Cumberland (Fort Bragg andPope Air Force Bae) ....... 77,068 22,957 29.8 84,102 28,900 48,168 47.6
0nslow (Camp Lejeune) ....... 39, 03 9, 72/ 24.9 32,667 25, 72 13,431 72.4

Craven (Cherry Point) ......... 81,236 i2,113 8.8 18044 6,065 25,171 48.1Wa, ne 1Seymou Johnson Airore se .............. 45,103 18,346 29.59 7,W85 4,181 40,922 2. 6

I Includes military personnel, dependents, and civilians working on the military reservation.
Represents officer and enlisted personnel stationed in each county at the designated bases.

xcludes military personnel from voting age population.
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I would like to also put into evidence in the record an editorial
from the Washington Star for March 26 1965, entitled "Illogical Is
the Word," which points out how ridiculous it is to place Louisiana
under this bill and omit Texas from its provisions--63.5 percent of
the eligible persons in Louisiana are registered. 47.3 of those in
Louisiana have voted as compared with the 44.4 of those who voted
in the State of Texas.

The CHAIRMAN. It will be admitted.
(The document referred to follows:)

(From the Evening Star, Mar. 26, 1906)

ILLOGICAL IS THE WORD

Virginia's Senator Willis Robertson commented the other day that the pending
voting bill "rests upon an assumption that is bad logic as well as bad law."

The issue as to bad law is hardly one for laymen. Let's leave that to the lawyers
and the Judges. The matter of logic, however, is in a somewhat different category.

In an address to the Senate this week, Senator Ellender, of Louisiana, while
attacking the bill on constitutional grounds, also made an interesting point in the
area of logic.

The sanctions in this bill would apply to Louisiana because that State has a
literacy test and because only 47.3 percent of all persons of voting age actually
voted in the 1964 election. (Some 63.5 percent of the eligibles are registered in
Louisiana and could have voted had they taken the trouble to do so.) The bill
would not apply to New York, which also has a literacy test, because more than
50 percent of the eligibles did vote in 1964. And, interestingly enough, neither
would it apply to Texas. Texas has a poll tax, which Louisiana does not. But
Texas does not have a literacy test. Therefore, it is exempted from the bill al-
though only 44.4 percent of its eligibles voted in 1964, as compared to 47.3 in
Louisiana. The logic eludes us.

It may be worth pointing out that the 1964 Civil Rights Act provides that any-
one with a sixth-grade education is presumed to be literate. This is a rebuttable
presumption and differs from the New York standard, under which an eighth-
grade education is conclusive on the point of literacy. But even a sixth-grade
showing would offer some assurance that a prospective voter will at least be able
to read and write passably well.

As we have stated before, we think reasonable literacy tests, given without
discrimination, are desirable. We also have expressed the view that the percent-
age of eligibles who are registered, as distinguished from those who voted or
didn't take the trouble to vote in a given election, is the better standard. Senator
Ellender's comparison of the situation in his State with that In Texas tends to
confirm us in these beliefs.

Senator ERvxN. I would also like to read into the record this part of
a letter which I received from William Joslin, chairman of the North
Carolina Board of Elections, addressed to myself.

The State board of elections is, of course, concerned that the proposed voting
bill would wipe out the literacy tests in approximately 34 counties. This would
leave the test still in force in the remaining 66 counties, thus creating a rather
anomalous situation. An illiterate person might be eligible to vote in Johnston
County but ineligible if he crossed into Wake.

It may be of interest to you that the State board of elections has been conduct-
ing a special instruction school for members of the county boards of election at
least once every year for the past 5 or 6 years. At these schools we have always
stressed that the literacy test must be applied fairly to all applicants. Since
the passage of the 1961 and 1964 Civil Rights Acts, we have advised the regis-
trars to keep written records of all literacy tests. I know of only one or two
formal complaints in recent years about the handling of the literacy tests. In
one instance the State board of elections helped to iron out the situation, and ill
the other instance the Federal district court entered an order that seemed to clear
up the difficulty.
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I might add that in the Federal district court case there is a case
where an opinion was introduced in evidence to show that within 12
days after the complaint was made the conditions causing the com-
plaint were corrected to everybody's satisfaction.

I would also like to put into the record at this place an editorial from
the "Greensboro Dail' News" of Greensboro, N.C., for March 23,1965,
which makes certain observations, among them:

It is grossly unfair to Infer that simply because 50 percent of the eligible
voters failed to go to the polls, racial discrimination Is the reason.

And this observation:
The Federal Government's duty is to see that all citizens are allowed to register

",and vote 4f they desire -to do so. It is not to create special rules for some citizens
which do not apply to all citizens. And that quite clearly would be done If
literacy tests and other voter qualifications are abolished in certain areas but
allowed to flourish in others.

Basic constitutional principles are involved on both sides of this controversy
over suffrage rights. One principle ought not to receive higher priority than
another closer home, and the Attorney General should watch his blanket Indict-
ments based on fuzzy statistics.

The CHAIRMAN. That will be admitted.
(The documents referred to follow.)

STATE BOARD OF LEoWTIONS,
Raleigh, N.., March 26, 1865.

Hon. SAm J. ERviN,
Senate Office Building,
Washington, D.O.

DEAR SENATOR ERvxN : The State board of elections Is of course concerned that
the proposed voting bill would wipe out the literacy tests in approximately 84
counties. The would leave the test still in force in the remaining 66 counties,
thus creating a rather anomalous situation. An illiterate person might be
eligible to vote in Johnston County but Ineligible if he crossed Into Wake.

It may be of Interest to you that the State board of elections has been con-
ducting a special instruction school for members of the county boards of elec-
tion at least once every year for the past 5 or 6 years. At these schools we have
always stressed that the literacy test must be applied fairly to all applicants.
Since the passage of the 1961 and 1964 Civil Rights Acts. we have advised the
registrars to keep written records of all literacy tests. I know of only one or
two formal complaints in recent years about the handling of the literacy test
In one Instance the State board of elections helped to Iron out the situation and in
the other r instance the Federal district court entered an order that seemed to
clear up the difficulty.

There are now pending at least two bills in the North Carolina Legislature that
could change the registration pattern In this State. One of these is an act to
implement the recently adopted constitutional amendment. It would permit
the residence requirement for voters in Presidential elections to be lowered to 60
days. Ths bill has already passed tht- senate and has an excellent chance of
passing the house. The other bill is a proposed constitutional amendment to
reduce the residence requirement for all voters to 6 months. This has Just
recently been dropped into the hopper in the senate. It is perhaps premature to
take a reading on its chances of passage. There Is also a proposal of the State
board of elections that will probably be Introduced to permit the county boards
of election to extend the period of registration. There has been some complaint
that our registration period in the 80 or so counties that employ the precinct
book-type registration is too short. Under the proposal the county boards of
election could open up registration for as many additional Saturdays as they
deem necesary. I

It appears to me that many of our counties that now fall below the 50 percent
registered vOter test of the new bill might well be able to comply with such a test,
given a chance to operate for a brief period of time under the three proposed bills
set forth above. It may be that you could amend the pending bill to provide an
alternative date for determining compliance with the 50 percent test.
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I have asked our county boards of election to send certain Information to you
and to their respective Congressmen. I hope this information will be of soihe
value. I will be glad to learn of your reaction to the legislation now pending
before the North Carolina General Assembly. I would also like to know of any
suggestions that you may have about additional State legislation.

With kind regards, I am
Sincerely yours,

WILLIAM JOsLIN,
Chairman, State Board of election.

[From the Gureensboro Daily News, Mar. 23, 19651
.SPECIAL LAWS AND BLANKET INDICTMENTS

In the present tense situation In Alabama Federal officials-and indeed every-
one connected with the civil rights controversy-should check carefully on facts
and figures before sounding off in public.

Attorney General Nicholas Katzenbach failed to do this in remarks made before
a House committee last Friday. The substance of his testimony was sound-
much of the civil rights story in the South had been one of "intimidation, dis-
couragement and delay" in the struggle to win full citizenship rights for Negroes.

But the Attorney General barked up the wrong tree when he dragged 34 eastern
North Carolina counties into the picture and linked them with Alabama. The
reference was to the projected abolition of literacy tests in counties where less
than 50 percent of eligible citizens turned out to vote-and they included Aroo-
stook County in Maine as well as most of four southern States, parts of Alaska
and Arizona and 34 counties in North Carolina.

"They may have had a snowstorm in Aroostook County," the Attorney General
told the committee, "but they didn't have a snowstorm in 34 counties of North
Carolina, and they didn't have a snowstorm in Mississippi."

No, there was no snowstorm down here last November. But as for North
Carolina neither was there specific "intimidation, discouragement or delay" in
registration or voting for Negro citizens. The only protests about registration
delays in North Carolina in recent years have been confined to one county, Hali-
fax---and that situation has now been cleared.

Let it be understood by Mr. Katzenbach and others.:including President John-
son and Rev. Martin Luther King, that North Carolina cannot be tarred with
the brush of Alabama or Mississippi. Negro citizens have had the right to
register to vote here Just as other citizens have. They have been subjected to
the same kind of literacy tests which apply for all other would-be voters-- ex-
cept in several very rare situations in Halifax County.

To equate conditions in North Carolina with those in Dallas County simply
because less than 50 percent of the eligible voters went to the polls last November
is presumptuous and inaccurate. It indicts the thinking behind the President's
new Federal voting legislation.

There are far, far more reasons than racial discrimination behind some of the
voting apathy in North Carolina, Mississippi or New York. As we noted the
other day, the Guilford County Elections Board has tried to cooperate in getting
more registrants on the books; a study of its recent efforts reveals that even
voters signed up by an intensive campaign hale stayed away from the general
election in droves.

It is grossly unfair to infer that simply because 50 percent of the eligible voters
failed to go to the polls, racial discrimination is the'reason.

The more we study the President's Federal voting legislation, the more we
are convinced that the 50 percent figure is ill-advised. Indeed, the wboleidea of
setting up special laws to cover certain statistical situations may not work fairly.
The Federal Government's duty is to see that all citizens are allowed to register
and vote if they desire to do so. It is not to create special rules for some citizens
which do not apply to all citizens. And that quite clearly would be done.if
literacy tests and other voter qualifications are abolished in certain areas but
allowed to flourish in others.

Basic constitutional principles are involved on both sides of this controversy
over suffrage rights. One principle ought not to receive higher priority than
another, closer home and the Attorney General should watch his blanket indlet
ments based on fuzzy statistics.

Senator ERVIN. I would also like to put in a statement taken from
the Washington Star, "Vote Bill Won't End Protests, CORE Chief
Tells 500 Here."
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The CHAIMAN. It will be admitted.
Senator ERvIN. I would also like to offer to put in evidence an

editorial from The Washington Post of Monday, March 29, 1965,
which closes with these words:

We hope that Congress will substitute Federal action for State action so far
as it is necessary to guarantee equality at the polls without any unnecessary
encroachment upon the rights of the States to fix qualifications of voters.

The CHAIRMAN. That will be admitted.
Senator ERVIN. And an editorial from the Wall Street Journal

of March 25, 1965, entitled "Incongruities in the Drama," which says,
among other things:

At the same time the high political content of the issue is causing the national
administration for its part, to stray from the paths of reality and Constitution-
ality.

The CHAIRMAN. It will be admitted.
(The documents referred to follow:)

VOTE BILL WON'T END PROTESTS, CORE CHEF TELLS 500 HEIM

(By James M. Coram, Star Staff Writer)
Quick passage of President Johnson's voter registration bill will not end civil

rights demonstations, a leading Negro spokesman predicted here yesterday.
James Farmer, national director of the Congress of Racial Equality, told

a rally of about 500 sympathizers they are on the crest of a great wave and
must not let up the pressure if they are to secure eating, meeting, schooling,
and "walk-in-the-street-in-peace rights" for Negroes.

He told members of CORE, of the Student Nonviolent Coordinating Committee,
the Mississippi Freedom Democratic Party, and other militant civil rights groups
gathered at Judiciary Square at Fifth and E Streets NW. that "to relax pressure
now would be to relax progress."

IMMEDIATE DEMANDS

Washington CORE Director Herbert Woods spelled out seven immediate de-
mands upon the Federal Government:

"That the Federal Bureau of Investigation stop taking notes and start arrest-
ing people; that the FBI enforce present civil rights laws; that brutality,
intimidation, and murder in connection with civil rights demonstrations be made
a Federal offense; that the FBI investigate on a day-to-day basis instead of only
when sensational events happen; that Congress pass quick voter legislation; that
Congressmen be unseated where large percentages of voter discrimination occur;
and that new elections be held within 9 months after discriminated voters have
been registered."

Farmer looked past Selma, Ala., where the march to Montgomery started
yesterday, to Jonesboro, La., where he said Negroes are under a virtual "house
arrest," because high school students of that race have refused to attend classes.

(From the -Vashington Post. Mar. 29, 1961
DEBATING THE RIGHTS BILL

Opponents of the civil rights bill are getting less attention at the moment than
supporters who wish to Improve it. Since the bill has been subjected to critical
analysis a number of short-comings have come to light. Several outstanding
advocates of civil rights, such as Senator Javits, Representatives McCulloch,
and Lindsay, and Roy Wilkins, executive director of the National Association
for the Advancement of Colored People, are concerned about the pockets of
discrimination that the bill would not reach. The questions they raise are serious
ones which should be thoughtfully debated.

Attorney General Katzenbach has testified that the bill would prohibit dis-
criminatory educational tests and devices in Louisiana, Mississippi, Alabama,
Georgia, South Carolina, Virginia, and Alaska, 84 counties In North Carolina.
and 1 county in each of 8 States-Arizona, Maine, and Idaho. But
Texas, Tennessee, Florida, Arkansas, and Kentucky would not be covered, be-
cause they have no literacy tests, although some of their counties. have low
Negro registrations.



Ideally, the bill should apply wherever the vote is denied on racial grounds.
As a practical matter, it is doubtless necessary to limit the areas into which
Federal registrars may be sent. But there is nothing sacrosanct about the
formula provided in the present bill. It wvuld outlaw voter-qualification tests
in States, or their subdivisions, in which less than 50 percent of the voting-age
population was registered or voted in the last November election. Congress
may be able to devise a better (and more inclusive) formula.

It has aiso been suggested that, instead of abolishing State literacy tests,
where a pattern of discrimination is found, it would be enough to provide fair
administration of those tests. Some of the States literacy tests have been
outlawed by the courts because they have been found, as in the Alabama case,
to be "merely a device to make racial discrimination easy." Others will doubtless
be thrown out by the courts, but this does not necessarily mean that all literacy
tests are bad. In the absence of such court decisions, discrimination could
be arrested by naming Federal registrars to apply the tests impartially. This
would ease the constitutional argument about the bill, and it might accomplish
about the same result as the banning of all literacy tests in the areas to be covered.

At least It is salutary to have the Judiciary Committee examine these aspects
of the bill with greatt care. The necessity for enactment of a strong bill to end
denial of the franchise on racial grounds has been established beyond chal-
lenge. The details of the bill are still open to debate. We hope that Congress
will substitute Federal action for State action so far as it is necessary to guar-
antee equality at the polls, without any unnecessary encroachment upon the
right of the States to fix the qualifications of voters.

"NO!"

Farmer said he planned to lea4 a CORE unit into Jonesboro sometime next
week and expected that the Louisiana town would become the new focal point of
the Nation's civil rights activities.

"I've been told by some members of the press that the country is getting tired
of demonstrations." Farmer said. "People keep asking me, 'After this new bill
is passed, will you dry up and stop demonstrating?'

"No !" the rally crowd responded.
Earlier, Farmer had demonstrators in a parade from the White House, ending

the picketing there. They marched single file and at times stretched out five
blocks, singing freedom songs as they walked.

Along the route Roman Catholic priests and seminarians acted as marslials
to assure that no acts of civil disobedience would be committed. The group
stopped at First Street and Louisiana Avenue NW, for 5 minutes of silent
meditation while they faced the Capitol. They then moved to the square where
they listened to speeches, showing little overt enthusiam except when Farmer
spoke.

Tickets went on sale yesterday for the two special trains that will take Wish-
ington area residents to Alabama to join the massive civil rights march there.

The Reverend Jefferson P. Rogers, Minister of 4 Church of the Redeemer and
chairman of the Southern Christian Leadership Conference units in the Wash-
ington area, said the sale, from 1 p.m. to 11 p.m., went "pretty well."

The trains are slated to depart from Union Station at 2 p.m. tomorrow and
Wednesday. Groups here also are chartering-planes and buses for the trip to
Alabama.

Each train can carry 400 passengers. The round-trip fare is $33.25. Both
trains will leave Montgomery at 5:80 p.m. Thursday, arriving in Washington
early Friday morning. Tickets for both trains are on sale at Union Station.
Passengers on tomorrow's train will find accommodations Wednesday night at
St. Jude's, a Roman Catholic school and hospital center outside Montgomery.

[From the Wall Street Journal. Mar. 25, 19651

INC6NORUITIES IN TiE DRAMA

The civil rights struggle, focusing this week on the march to Montgomery, is
customarily described in terms of high drama, and certainly there has been no
lack of violent incidents. Yet great drama, whether in resil life or reflected on
the stage, must have the ring of truth, and it seems to us that too often, on all
sides, this one does not have that ring.

To say that is not to disparage the Justice of the voter registration drive,
condone the extreme southern segregationists, or question the depth of concern
in the-White House. On the contrary, the sympathy of the majority of Americans

504 vvlisu imiuIxi a



VOTING RIGHTS 505
is for the Negro cause, especially in so fundamental a field as voting, and not
for a bullying sheriff or a recalcitrant Governor.

It is. rather, to say that all the protagonists are pursuing particular, highly
political, interests which do not always add up to the Nation's best interest but
which do produce incongruities and rob the drama of some of its reality.

Consider the frequently made comparison between the American demonstra-
tions and the Indian resistance movement of Mahatma Gandhi. It is a little
incongruous, to begin with, to equate the well-equipped Montgomery marchers,
moving under the full panoply of U.S. Government military protection, with the
Indian leader's wretched hordes.

Therein lies the major weakness of the analogy: Gandhi was protesting the
foreign rule of his entire nation, not some local abuse. In the United States
today the whole Federal Establishment, as well as most public opinion, is arrayed
on the side of the Negro. We may be thankful it is so, but the present point is-
that against that awesome power the intransigent local politician can prevail
only for a time. Ultimately the contest is unequal.

Such confrontations intensify the politics and the bitterness. Not only is it
right that the Negro should have access to the polls equally with other citizens
in his State; the extent of his success in reinforcing the right can also powerfully
affect local politics. On a national scale, long before the present efforts, the Negro
vote was showing its considerable influence in elections.

While there can be no quarrel with this development as such, it helps explain
the bitter-end opposition of some of the southern politicians in municipal, county,
or State office. In the Deep South especially they can play on, as well as mirror.
white fears that some local political structures may eventually be taken over by
Negroes through sheer force of numbers. It is remarkable that in all the long
period of strife few outside the South appear to have recognized that this poten-
tial revolution actually is a problem requiring consideration and accommodation.

At the-same time the high political content of the issue is causing the national
administration, for its part, to stray from the paths of reality and constitution-
ality. The Government's attempts to redress wrongs also have obvious political
advantages. It can hope to cement, for the time being anyway, the Negro vote
without alienating the majority of the electorate. Last November demonstrated
how feebly resentment, either South or North, could affect the outcome.

So it is that less than a year after passage of the Civil Rights Act, a couple
of whose sections are open to constitutional question, we have a proposed voting
law which is inherently inconsistent and seems flatly to contravene the Con-
stitution. It is expected in Washington that the momentum of the administra-
tion's efforts to reassure the civil rights leaders will accelerate.

Beyond any proposed legislation, reality also tends tobe submerged in some
general attitudes. If the die-hard segregations err in supposing they can reverse
the movement, so do the civil rights leaders and supporters err in thinking that
endless disruption of the civil order spells the automatic fulfillment of their as-
pirations; it may delay them through exasperating the patience of the public.

Specific goals may indeed be won; more important is what is done with equal
treatment or full citizenship. Too little attention has been paid to the Negro's
own responsibility in the development of the society. The reality is that the
society, with the best will in the world, cannot do everything for him or any
other citizen.

That the various political interests play a large part in the issue is inevitable,
since practically all national decisions are reached through the interaction of
political interests. But those who lead groups or nations must, like other mortals,
find time for cooling off and reflection lest they propel the drama to lengths that
are not only Incongruous but injurious.

Senator ERvIN. That is all for the time being.
The CHAIRMAN. Mr. Perez, do you have anything to say nowI

STATEMENT OF JUDGE L. H. PEREZ, PRESENTING GOV. XOHN L
McKEITHEN, OF LOUISIANA; ACCOMPANIED BY LUKE PETRO-
VICHK, COMMISSIONER OF PUBLIC SAFETY-Resumed

Mr. PEREz. Yes, sir, Mr. Chairman ; if you please, I would like to
make two additional offers in connection with the subversive charac-
ter of the persons and groups leading the mass action demonstrations
and boycott&
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Mr. PFREZ. Mr. Chairman, I repeat, I would like to mike two offers
of additional evidence of the subversive character of the persons and
groups engaged in mass actions, demonstrations, and boycotts as being
a part of the Communist plan in the Black Belt as set out in the
He rdon case by the U.S. Supreme Court. One is the finding, accom-
panied by photographs of letters of Martin Luther King by charac-
ters who have been declared subversive and Communist by this com-
raittee. It is entitled "The Joint Legislative Committee on Un-Amer-
Jean Activities," and particularly pages 95 to 107 which I would like
to mark "Exhibit No. v-A, Perez, Louisiana."

The CHAIRMAN. It wi1l be admitted.
(The document referred to was marked "Exhibit No. 7-A, Perez,

Louisiana," and is as follows:)
EXHIBIT 7A

By M. RoGmRs

Mr. Chairman, I have some further documentary evidence that I would like
to offer into the record concerning the connections of the Southern Conference
Educational Fund with certain activities which have been going on in the United
States, particularly in the South, for some time. The first is a memo dated
January 18, 1963, from Carl Braden to William Howard Melish, "in re Martin
Luther King," it's signed with Carl Braden's signature. It discusses the tech-
nique of how the Southern Conference Educational Fund has procured Martin
Luther King to speak at a function of the Southern Conference Educational Fund
in New York. and it discusses in detail their technique in making sure that he
arrives at the right time, and properly; and their technique of putting influence
to bear on him to make sure that he complies with what they want him to do.
The letter is quite significant, and with the committee's permission, I would like
to read it into the record. "Martin King has a bad habit of arriving late at
meetings and assembly affairs such as the one we are planning in New York City
on February 8. I have not been able to decide whether this Is poor planning, or
an unconscious resistance to the demands on his time, or a combination of both.
In any event, it is a disconcerting fact which many sponsors learn to their sorrow
a bit late. I think we should try to forestall a repetition at our meeting: we
should also guard against the possibility that he will forget the engagement alto-
gether. I, therefore, propose as follows: Either you or James Dombrowski should
write him at his home asking him to come to a dinner with you, or Mogulescu, or
some of the key people. The assembling for this dinner should be as early as pos-
sible, say around 5 or 5:80, so as to force Martin to leave Atlanta early in the day,
and not wait until 6 p.m. to catch a plane. The dinner invitation to his home will
serve to remind him of the engagement that night, and will also pin down whether
he will ,be there. As soon as it becomes known that he has agreed to appear at
our annual reception, there is going to be great pressure on him to forget about
the affaiT. People like Ted Kheel, and the CORE group are very jealous of
Martin's connections with a group like ours, and we must expect efforts to divert
him. You have probably thought of all of this, but I thought I should put my
'two cents' in and send this with a copy to James Dombrowski," signed, "Carl."

This is significant because it is a letter from one identified Communist to
another identified Communist, wit% n carbon copy to a third identified Communist,
discussing one of the men who is a substantial political force in the United States
today,

The next letter is a letter on the stationery of the Southern Farmer, Inc.,
dated February 26, 1960. It'ssigned with'the initials, "A.W.W." which is Aubrey
Williams, and it's addressed: "Dear Jim :" which would be James Dombrowski.
It discusses Martin Luther King; it discusses the possible disappearance of
$100,000 of money from the Montgomery Improvement Association. It com-
ments, and I quote: "King is playing a crafty game, he is taking his advice
from the National NAACP, and Benny Mays. Neither 'of these sources have
any place for the SCEF in their work." It discusses further by saying. "I think
we had better stick to Negro leaders like Nixon, Gomillion, Simpkins, etc., it
is hopeless to try to work 'with people like Mays, Clementg. Seay, Abernathy,
and people like those on your Dillard University faculty. Abernathy is a fool.
Yesterday he tipped off the newspapers that the students at Alabama State
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College were going to march on the cafeteria in the Montgonery courthouse;
so when the students got there, the police and sheriff were there to greet them,
yet King has made this man his bosom companion all the years he has been in
Montgomery. I will have to say, Jim, that I am pretty well fed up with the
personal leadership of King. I personally have very little confidence in the
man's Judgment. I think Ella Baker has more sense In her little finger, in re
people and wise courses of action than he has in his whole body. Sincerely
yours, A.W.W."

The next document I want to place into evidence, Mr. Chairman, is a copy
of the front and back of a photograph found in the files of James A. Dom-
browski on Oitober 4. The photograph is a picture of Martin Luther King,
Anne Braden, Carl Braden, and James A. Dombrowski, and on the back of the
photograph are handwritten notes in the handwriting of James A. Dombrowski
as follows: "The Sixth Annual Conference of the Southern Christian Leadership
Conference, Birmingham, Ala., September 25-28, 1962." Then the people who
are in the picture are identified as follows: "Martin Luther King, Jr., respond-
ing to Anne Braden's speech; in background, A.B. (Anne Braden), Carl Braden,
J.A.D. (James A. Dombrowski)." We offer this photograph into the record, Mr.
Chairman.

We would like to further offer into the record, photographs of the front and
back of a check issued by the Southern Conference Educational Fund, Inc., signed
by Benjamin E. Smith, and James A. Dombrowski, dated March 7, 1963, to
the order of Dr. Martin Luther King, Jr., $167.74, with a notation on it, "New
York expenses," and the endorsement of Dr. Martin Luther King, Jr., on the back.
Apparently this check was to pay Dr. Martin Luther King's expenses to come
to the annual fundraising meeting in New York that was discussed in some of
the previous correspondence that I placed in the record before.

I would like to offer a copy of a letter on the stationery of the Southern
Conference Educational Fund, apparently from Dr. Dombrowski as being found
in his correspondence file, addressed to Dr. Lee Lorch, who has been identified
as a Communist.

Among other things, this letter discusses certain Joint-junctions between the
Southern Conference Educational Fund, and the Southern Christian Leadership
Conference. I will read the paragraph pertinent as follows: "We enclose a layout
and text for the ad to be signed by the Southern Christian Leadership Confer-
ence, Dr. Martin Luther King, president; the Student Nonviolent Coordinating
Committee, and SCEF. SCEF will raise the money, it will take about $10,000
to place the ad in one newpsaper in each of the fifteen States; $20,000 In two
papers per State."

The next document is dated June 20, 1962. It says that it's from James Dom-
browski, to the member of the executive committee of the SCEF, and it's on
SCEF stationery. It says: "In re: Atlanta Conference on Civil Rights and
Civil Liberties." One particular portion of it is of real significance: "The
Rev. Wyatt Tee Walker of Southern Christian Leadership Conference has
promised his cooperation, including the personal participation of the SCLC
president, Dr. Martin Luther King, Jr. It is anticipated that a list of speakers
will include at least one or two nationally prominent figures, such as Representa-
tive James Roosevelt, and Mr. Justice William 0. Douglas."

The next item is a personal letter from Carl Braden, signed, "Carl," with his
signature which I identify, addressed: "Dear Jim :" apparently to Dr. James
Dombrowski as it was found in his correspondence files. It is dated the 27th
day of July, 1963. The second page of the letter is much more significant than
the first. I read some quotes from it: "The pressure that has been on Martin
about O'Dell," this refers to Martin Luther King, and Hunter Pitts O'Dell
who is an identified Communist Party agent, "helps to explain why he has
been ducking us. I suspect there was something of this sort in the wind. T .'
UPI has carried a story quoting Martin as saying they have dumped O'Ded
for the second time, because of fear that the segregationists would use it against
them. He expressed no distaste for Communists or theIr beliefs, merely puts it
on the pragmatic basis that the Southern Christian Leadership Conference can't
handle the charges of communism. This is a quite interesting development,
so I feel like it is best to let Martin, and the Southern Christian Leadership
Conference alone until they feel like coming around to us. They will be back
when the Kennedys and assorted other opportunists with whom they are now
consorting have wrung all usefulness out of them, or rather when they become
a liability rather than an asset. Right now, the Red-batters in New York are
holding Martin and the SCLC as prisoners through offers of large sums of money.
We shall see If they get the money, and if they do, how much of a yoke It puts
Union tborn. r V' to i nad t -' ill j C- aa V" ....
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Exhibit 41. Memo showing, technique of influence used on Martin Luther King
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Feb. 26 1960

Dear Jim: I must beg to be excused from writJng ayth In
the way of a statement of support of Martin Luther in inthip
Income tax case. First It would boeoearv7ng coal to 5ew Coitlet so
is getting il the support he would slob for, and probably would
not be too happy about our support anyway. Second, I sa mre aend
more disgusted with the way, he surrounds bimself with dishonot
sndyed oheraoters. I think hs he no one to blae but lself for
the toot that there eppoare to be lare dieorepsnlos In the aeoouts
of MA* N.D.Nixon as you know reelgoed because of the loosness of
the NI and that Ment KIDS. Nixon laut so sure there lent a ot
of truth In what they are charging about the disappearans e of 100 000.
of Il moneys

$o my advioo Is we should keep out of ite

Kin Is playing a orfty ame, me Is taking his advice
from National NAACP and mnny %Ype Neither of these sources hes
sny place for 8cs in thif wrk.

I think we hod better stick to = leaders lie Nixon,
omllion, Simpkins etc. It is hopeless to try to try to work with

people like Nays Clements, 8say, Abornanthyand people like those
on your Dll1ard University' aulty.

Abornanthy Is a fool. osstorday he tipped oft the News
Papers that the students at Ala. Bt* Collee were going to march
on a cafeteria in the Montgomery Court House. So when the students
got there the polio end sheriff were there to grest them. let King
has made this men his bosom companion all the years he hs Ifen In
Montgomery.

I will have to say Jim I am pretty well fed up with the
personal leadership of King. I personally hae very little confidence
In the mans Judgement. I think XIla Baker has more sense in her
little finor reg people end wise oursos of action than he has in
his whole body.

Sincerely yours.

Aw.

Exhibit 42. Letter discussing influence on Negro leaders
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Exhibit 43. Photograph of Martin Luther King and three officers

of SCEF previously identified as Communists

. f
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Exhibit 43a. Notes by Dombrowski on back of Exhibit 43
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Southern Conference Educational Fund, Inc.
nw-- pusisiS W no...ouil"M PATRIOT

$22 PERDIDO STRIE , NEW ORLEANS 12, LOUISIANA 0 Area 504 522.7326

August 2, 1963

Ike a..

Dr. Joh. S..

Slde

se J 1..
me ,

CapI 6".i
M.~. oodies
Wo *.a.d Mel"

I."A Dae.k"..I

Sin, .eLy,

Exhibit 45. Letter showing coordination between SCEF

and Southern Christian Leadership Conference

Dr. Lee Lorch
dmonton, A.003341

Dear Lee:

it appears to be indicated chat a civ4L rights bill
will be passed by Congress this year. Whether or
not it will be any good vill depend on whether or
not the filibuster can be broken.

This can be done if about 10 more votes can be
mustered for cloture. The key is 15 states. all
but one In the West, where one or oth senators
voted with the South egeinst'cloture in the last
test vote.

As part of a massive letter writing campaign, we
propose to place a full-page ad in at least one
, newspaper in each of these 15 states.

We enclose a layout and text for the ad to be sLgn.td
by the Southern Christian Leadership Conference; Dr.
Martin Luther King, president; the Student Nonviolent
Coordinating Committee; and SCEF.

SCEF will raise the money. It will take about $10,000
to place the ad in one newspaper in each of the 15
.. a'es- $2n,ooo in two papers per state, etc.

Would it be possible for you to help us with this
most important project? If you wish, I will be
glad to send you a schedule showing the actual cost
for each newspaper.

dith warmest-greetings,
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Southern Conference Educational Fund, Inc.
S.. ..... F m 8096M PATRIOT

522 PmOO10 SIRMT NEW ORLEAN 1Z LOUSA4NA o jACKSON SIMS

June 20, 1962
00933S

TO: Members of the hecutive ComLtteo

Dr. John R. Bross *Bishop Edgar A. Love
John M. Coo, ,sq. - & .MrJ jsaks iakins
Mrs. Jessie . usman Benjamin X. Slith, 5q.-&
Dr. Herm H. Long

FWAN8 Jim Dombrowski

33: Atlanta Conference on Civil ights and Civl Libert ie

Fr almost a year the staff his been discussing with
various leaders in Atlanta the possibility of a loutbido
conference in that city on civil rights and cLvl "libertLes.
There has been a most encoura6ng response. Most ratifying
is the Interest shown by a nusror of oranttLoe whLch in
the p t have not publicly associated themselves with projects
in hich the SCW was Involved.

that
There appears to be exellent prospects/a such a

conference could be successfully launched Involving most of
the leading organizations in the field in Atlanta. ILsa
Paschall, director of the Atlanta Council on H um IBel~tion
has been one of the enthus ltze supporters from the first;
also the Nov. Wyatt Tee Walker of i has promised his co-
operation, Including the personal pariipatLon of the SCLC
president, Dr. Martin Luther King, Jr.

It is anticipated that a list of speakers will, Include
at least one or two nationally prominent figures. such as Hop.
Jams Roosevelt and Mr. Justice WiLlim 0. Douglis.

We have the promise of cooperation from a number of out-
standing persons in Atlanta., and vs are fortunate to having
several capable bocrd memborsere that can be counted upon
to work In a local committee. Mrs. Estell. yckoff has pledged
her support to such a committee.

stelle has had considerable mxerence in organizational
work of this type.

Exhibit 46. Lett,) showing -coordination between SCEF and

Southern Christian Leadership Conference
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-04kisibe3 we will havesa oebleemiaee on erreg-

OONsothe seel. pleased wil seed m

Verusately. aeeat "niew t is vilble fimdistelyj
wtJAM 01111U Umeesio --al ert o fr11M who wes ieopmemibe

fEW th" plifgOf t"e Cee.t eu...set]L SIC 641e4M04wAm
Atlens.

ahe oat u Aoues ert oaetzy~

.egaessiU4time o sth el~ rltin

I W44d Like to have yewr eutherwatiess to amp'ly
Mr, Umsais.s ew ohsw esaet poise. at* Saor osf 300

math towoik full-thi.. e osf oiu *e Tetativ
mosomwillb hoUl abeut the middle of Noember.

w seem after she elolem as appears feasible.

I do, d. voe approve of theo leymt

of a Lull-timie poise at P00 pem imamth to weft
em the Atlata Costfse oo Civil flights sad

Civil LUberties for a period of eppresimately

feur sotbie

Exhibit 46s. Page 2 of Exhibit 40
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7/27/63

Door :/1W

I am sending this a Oidelivery to Iour horn because

Anne said you mfht be oonforing with Zohn Salter this week

ead. 1 definitely think you S04 u have a long talk with him

before employing him.' no should umdersaend our ais end othads.

It Is ow thought thit John 1 the Ideal person fm the

Louloana-Zllseisippi-rnaas- o.a t Texs ee as outlined

In our division of labor at the Zme staff cobfereno.. e Is

young and tough eu to do wet neds to be 4one.

It io mw Ide that he should uotk that area and be based

in Now Orloas. It 0"Plaeo or ith Houset or soembody

else goes to work, they *en take the Virainia-erolite-lloride

-lower e.ost Virginia setor. LeVin W-.tnn-Ala,-uPPer I.Va.

for us, as outlined.

Thoe oatorn

sector Is the easiest to work. Sam psr(of ^1, o Ae.tr.1

sootori o toh e the western.

I think ohn should be called a field organizer; that in

should Issue a news release In Seidonber about his and mals

going to waft for us--as well as about anybody else you

emloy. The release should also have sootdhing about ot

program as outlined In 11.0. In Tunse

I bullet that SCA bas & great opportunity to be of serooie

in L"Iussippi, considering our long essoolatIon and record at

ervloo In thnt state-to say nothinr of the Veluable oontects.

Tohn Salter will ertaikly add to the latter.

(lIost pegs is another matter "ot lmprt)

Exhibit 47. Letters discussing technique of influence used on

Martin Luther King
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Attached is a letter from Bttle .'Illsr rugardig the witch

hunt In Georgia and environs. Tlhougbht you should be alerted to

its If you are not already.

Me pressure that has been on lbrtln about ,Do'U helps to

explain whby he ha. been Wduoking us. I suspected there s

acnethivc o' this art in the wind.

The UPI has carried a story quotinG lhrtln as aeuylnc they

havu cluuped 0'Dvl for the second time because of fear that

th6 seGreatlonists could use It eg,-Inst thea. lie expressed no

distaste for Conunista or their bliefts, rarely puts It on the

praemstla basis that SCLC can't handle the charges of Comihism.

This Is a quite intorestInw development.

S, I think it Is best to let lortIn ani SOLO alone until

they feel like comin around to us. Thoy'll be back when the

Kennedys and assorted other w opportnlste with whom they

are now consorting have wrung an usefulness out of them--or

rether when they become a liablity rather then an asset. Right

now the Red-baiter. In Now York are holding Itrtin and SlW as

wlionors through offers of large sum of money. le shatl see

if they got the money and, If they do, how mch of a yoke It

puts upon them.

Lov to you and llen

Exhibit 47a. Page 2 of Exhibit 47



VOTING RIGHTS 517

Mr. PEREZ. And the other which is a Communist booklet on the
American Negro problem setting out that the struggle against white
oppression of the Negro masses is a part of the proletarian revolution
in American against capitalism, by John Pepper, Joseph Pogany,
John Schwartz, John Swift, and various aliases. This character
Pogany was an agent of the Comintern who was sent to the United
States to effect the organiaztion of the Communist Party USA in 1922.

I offer that as exhibit 8 Perez, Louisiana.
(The document referred to was marked Exhibit No. 8 Perez, Louisi-

ana, and is as follows:)
In September 1919, a convention was held at Chicago from which two Com-

munist organizations emerged: The Communist Labor Party and the Communist
Party. Each group sent delegates to the Comintern, and each agreed to be bound
by the corditions for admission, but there was still no recognition from Moscow.
Meanwhile two agents had arrived from Russia, Joseph Pogany and Ludwig
Martens, equipped with the authority of the Comintern and plenty of funds.
Through their Joint efforts a merger was finally effected in 1922 between the
two dissident American groups, and the first front organization was also formed
in that year, the American Friends of Soviet Russia.



EXHIBIT 8, PBRiz, LOUISIANA

WORK ER'S LIBRARY NO. 9

AMERICAN
NEGRO PROBLEMS

WORKERS LIBRARY PUBLISHERS

35 East 125th Street New York



OhI VOTING RIGHTS
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Foreword
THE COMMUNIST FIGHT FOR THE NEGRO CAUSE

The two major capitalist parties, the Republican and Democratic,
and their small brother, the Socialist Party, have an unwritten "gen-
tleman's agreement" on the Negro question. According to this
sacred "gentleman's agreement," which no capitalist politician has
dared to violate in the present election campaign, there is no Negro
question in the United States, there are no problems of social and
political equality, no questions of discrimination against the Negro
masses. During the whole course of the election campaign there
has been only one political party which has had the courage to
violate this "gentleman's agreement" to keep a deathly silence on
the Negro question. The Workers (Communist) Party of America
has come out in its election platform and in its whole election strug-
gle as the fearless champion of the Negro masses.

The southern states are stirred up by the political struggle of the
communist speakers and organizers for the Negro masses. Com-
munist anti-lynching leaflets are being distributed everywhere.

The candidates of the Communist Party are everywhere putting
up a courageous fight for the full social and political equality of
the Negro race.

The meetings of the Communist Party have been broken up in
Arizona, in Texas, in Delaware, and in other southern states, be-
cause the communist spokesmen dared to tackle the Negro question
and were bold enough to call the Negro workers to their meetings.

The Ku Klux Klan, the American Legion, the forces of police
and other organs of governmental terrorism are mobilized every-
where against the communists, because the Communist Party is the
only party of the working class and of the oppressed Negro masses.

One, if not the most outstanding, feature of the election cam-
paign of 1928 is the fact that communist speakers, organizers, and
candidates for President, Vice-President, and Governor are being
jailed everywhere because of their uncompromising struggle for
the Negroes.

521



522 VOTING RIGHTS

To this brief foreword to the following essay on some of the
basic Negro problems in America, we wish to add the principal
demands for the oppressed Negro masses as embodied in the Plat-
form of the Workers (Communist) Party of America:

1. Abolition of the whole system of race discrimination. Full racial,
political, and social equality for the Negro race.

2. Abolition of all laws which result in segregation of Negroes.
Abolition of all Jim Crow laws. The law shall forbid all discrimina-
tion against Negroes in selling or renting houses.

3. Abolition of all laws which disfranchise the Negroes.

4. Abolition of laws forbidding intermarriage of persons of differ-
ent races.

S. Abolition of all laws and public administration measures which
prohibit, or in practice prevent, Negro children or youth from attending
general public schools or universities.

6. 'Full and equal admittance of Negroes to all railway station wait-
ing rooms, restaurants, hotels, and theatres.

7. Federal law against lynching and the protection of the Negro
masses in their right of self-defense.

8. Abolition of discriminatory practices in courts against Negroes.
No discrimination in jury service.

9. Abolition of the convict lease system and of the chain-gang.

10. Abolition of all Jim Crow distinction in the army, navy, and
civil service.

11. Immediate removal of all restrictions in all trade unions against
the membership of Negro workers.

12. Equal opportunity for employment, wages, hours, and working
conditions for Negro and white workers. Equal pay for equal work for
Negro and white workers. 3.P.
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American- Negro Problems
By JOHN PEPPER

The Negro question in America must be treated in ,its relation
to the liberation struggle of the proletariat against American im-
perialism. The struggle against white oppression of the Negro
masses is a part of the proletarian revolution in America against
capitalism. The American working class cannot free itself from
capitalist exploitation without freeing the Negro race from white
oppression. What Marx said about the United States is still true:
"Labor cannot emancipate itself in the white skin where in the
black it is branded."

At the same time the Negro question in the United States of .,

America must be treated in'its relations to the huge Negro masses
of farmers and workers oppressed and exploited by white imperial-
ism in Africa and South America. The Negroes of the United
States are the most advanced section of the Negro' population of
the world and can play a decisive role in helping and leading the
liberation movement of the Negro colonies. Within the Negro
population of the United States, the Negro working class is destined
to be the vanguard of all liberation movements and may become
the vanguard of the liberation movement of the Negro peasant
masses on an international scale.

A NEGRO PROLETARIAT AMPT'ARS

The industrialization of the agrarian south of the United States,
the concentration of a new Negro working-class population in the
big cities of the east and north, and the entrance of the Negroes into
the basic industries on a mass scale, have been changing, in the
last few years, the whole social composition of the Negro race in
America. The appearance of a genuine Negro industrial proletariat
creates an organizing forcc for the Negro race, furnishes a new
working-class leadership to all Negro race movements, creates the
possibility for the Negro workers under the leadership of the Coin-
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munist Party to assume the hegemony of the Negro liberation move-
ment, strengthens immensely the fighting possibilities for the eman-
cipation of the Negro race and increases the importance of the
Negro question for the revolutionary struggle of the American
proletariat.

American imperialism oppresses in the most terrific way the nearly
11 million Negroes who constitute not less than one-tenth of the
country's total population. White capitalist prejudice considers the
Negro race a "lower race," the born servants of the lofty white
masters. The racial caste system is a fundamental feature of the
social, industrial and political organization of the United States.

The Workers (Communist) Party of America, in its fight against
imperialism, must recognize clearly the tremendous revolutionary
possibilities of the liberation movement of the Negro people. Today
the "solid southh" the millions of Negro farmers of the "black
belt," living under the most oppressive conditions, "half-feudal,
half-slave" (Lenin) constitute one of the props of American im-
perialism. It is the basic duty of the Communist Party to develop
all revolutionary possibilities of the Negro race, to transform the
"solid south" and the "black belt" from "reserves of forces for
the bourgeoisie into reserves of forces for the proletariat" (Stalin).
The Communist Party must consider itself not only the Party of
the working class generally, but also the champion of the Negroes
as an oppressed race and especially the organizer-bf the Negro.wr.L_
in-rjclass elements. The Communist Party cannot be a real Bol-
shevik Party without being also the Party of the liberation of the
Negro race from all white oppression.

THE SOLID SOUTH-AN AMERICAN COLONY

The Negro tenant farmers, share-croppers, and agricultural
workers of the south are still, despite all the pompous phrases of
"freeing the slaves," in the status of virtual slavery. They have
not the slightest prospect of ever acquiring possession of the land
on which they work. By means of a usurious credit system they
are chained to the plantation owners as firmly as plantation slaves.
Peonage and contract labor are the fate of the'Negro cotton farmers.
The bankers of the east and the south are increasingly becoming
the landowners. The landowners, who are at the same time the
merchants, having a monopoly of marketing the crops of the Negro
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tenant farmers, and of the government in the south, rule over the
Negroes with a merciless dictatorship.

The most backward half-feudal, half-slave methods of exploita-
tion by the plantation owners, are merged in the south with the
most modern forms of capitalist exploitation by the huge trusts and
banks of financial capital. No other section of the American toiling
masses feels the ruthless capitalist dictatorship of the much-vaunted
American bourgeois democracy more than the oppressed Negro
masses. The Negroes of the south are disfranchised politically.
Sheer force prevents the Negroes from exercising their so-called
political rights. Lynch law is the law over the Negroes. The
terror of the Ku Klux Klan is the constitution for the Negroes.
Most infamous segregation policies prevail everywhere against them.
The white masters try to reduce the Negroes to illiteracy.

The "black belt" of the south, with its starving and pauperized
Negro farmers, and Negro agricultural working masses; with its
Jim-Crowism, its semi-feudal status and its political system still
bearing the earmarks of the period of slavery, constitutes virtually
a colony within the body of the United States of America. The
super-profits extracted from this Negro "colony" are one of the
most important sources of the growth of American imperialism;
the oppression of the Negro race is one of the most important bases
of the government apparatus of American capitalism. The prejudices
created in the minds of large sections of the white workers against
the Negroes are the most dangerous obstacles to the unity of the
American working class.

CLS DIFFERENTIATION OF THE NEGROES

1 sharp class differentiation has taken place in the Negro popu-
lation in recent years. Formerly the Negro was in the main the
cotton farmer in the south and the domestic help in the north. The
peasantry (the Negro farm owners, the share-croppers, the Negro
tenant farmers) and the agricultural workers are still the largest
stratum of the Negro race. Out of eight million Negroes in the
south, there are six million still on the land.- In the big cities and
industrial centres of the north there is concentrated to a growing
degree a Negro wo ing- ss population. There are already one
and one-half to tw,-o million Negroes in industry in the north. At
the same time there is a rapid development of a Negro petit-bour-
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geoisie, a Negro intelligentsia and even a Negro bourgeoisie. The
very fact of segregation of the Negro masses creates the basis for
the development of a stratum of small merchants, lawyers, physi-
cians, preachers, brokers, who try to attract the Negro workers and
farmers as consumers. There is no Negro industrial bourgeoisie.
Predominance of white trusts restricts the young and weak Negro
bourgeoisie to the fields of trade and second-rate banking.

It would be a major mistake to overlook the existence of clam.
differences among the Negroes, especially the- crystallization "o'-a
Negro bourgeoisie. There were in 1924, 73 Negro banks, carrying
an annual volume of business of over 100,000,000 dollars. There
are 25 Negro insurance companies; 14 of these have assets totalling
6,000,000 dollars and during 1926 alone paid over 3,000,000 dol-
lars in claims. This Negro bourgeoisie is closely tied up with the
white bourgeoisie; is often the agent of the white capitalists. Eco-
nomically the Negro banks are often part of the Federal Reserve
System of -banking.

Politically the Negro bourgeoisie is participating, to a growing
degree, in the so-called "commissions for inter-racial cooperation."
These committees exist in eight hundred counties of the south and
are spreading all through the "black belt." But the ideological and
organizational bearer of the national racial movement of the
Negroes is today rather the intelligentsia and petit-bourgeoisie.

PROLETARIANIZATION AND PAUPERIZATION OF THE FARMER

There is a growing process of disintegration going on among
the Negro farmers. Ever larger sections are transformed into
agricultural workers (2,000,000) and hundreds of thousands of
Negro farmers and agricultural workers desert their lands and
migrate to the big cities and industrial centres. This migration is
not only to the industrial centres and big cities of the east and north,
but also to the rising industrial centres of the south. There is even
migration from the plantations to the villages of the south where
there is a non-agrarian Negro population of bout two millions.

Lenin pointed out back in 1913, as one of the foremost charac
teristics of the southern rural areas, the fact that "its population is
deserting it." The disintegration of the Negro peasantry means
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partly proletarianization of the Negro share-croppers, 1 partly pauper-
ization of the Negro masses. In the past the south has had a stratum
of "poor whites," today it is developing a new statum, of "poor
blacks"--driven completely outside the process of production.

The southern plantation owners and their'p lernment have tried
to hold the Negro farmers and agricultural workers in the southern
cotton fields by force, but even their brutal terror has not been
able to stop the mighty migration from the cotton plantations to
the industrial centres. This migration is an "unarmed Spartacist
uprising" against slavery and oppression by a capitalist and feudal
oligarchy. The Negro has fled from the south, but what has he
found in the north? He has found in the company towns and
industrial centres of the north and east a wage slavery virtually
not better than the contract slavery in the south. He has found
crowded, unsanitary slums. He has exchanged the old segregation
for a new segregation in the worst sections of the cities. He is
doing the most dangerous, worst-paid, unskilled work in the steel,
coal and packing industries. He has found the racial prejudice of
a narrow white labor aristocracy which refuses to recognize the
unskilled Negro worker as its equal. He has found the treachery
of the bureaucracy of the A. F. of L., which refuses to organize
the Negro workers into trade unions; he has found betrayal by the
renegade Socialist Party which capitulated completely to white
chauvinism. The lynchings of the south have their counterpart
in the race riots of the east. The employing class deliberately
arouses the racial hatred and prejudices of the white workers against
the Negro workers with the sinister aim of splitting and dividing
the ranks of the working class, thereby maintaining the exploitation
and oppression of both the white and Negro workers.

1"A cropper is a tenant who works the land for his landlord without sup-
plying any of the working capital, but he might almost as .well be regarded
as a laborer who accepts a share of the crop as his wages. ... The payment
for their services in the, form of a share of production rather than
in the form of a stated weekly or a monthly wage is the part
of a plan whereby the landlord is able to insure himself of their continued
services throughout the season. .... In other words, while tenancy in theory
represents merely a method of holding possession of the land, in practice is
sometimes works out into a method of obtaining laborers to work on the
land." Goldweiser and Truesdell; "Farm Tenancy in the United States."
Census Monographs IV. Washington, 1927).
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THE SLOGAN OF SELF-DETERMINATION

The Workers (Communist) Party of America puts forward
correctly as its central slogan: 'bolition of the whole system of
race discrimination. Full racial, social and political equality for
the Negro people. But it is necessary to supplement the struggle for
the full racial, social and political equality of the Negroes with a
struggle for their right of national self-determination. Self-deter-
mination means the right to establish their own state, to erect their
own government, if they choose to do so. In the economic and
social conditions and clasi- relations of the Negro people there are
increasing forces whic-l serve as a basis for the development of a
Negro nation (a compact mass of farmers on a contiguous terri-
tory, semi-feudal conditions, complete segregation, common tradi-

,tions of slavery, the development of distinct classes and economic
ties, etc., etc.). It is true, the Negro people in the United States
have not their own language as distinct from the language of the
oppressing white nation; but there is a certain amount of special
Negro culture; there is still alive the common, deep-rooted tradition
of the bitter centuries of slavery; there is developing a new Negro
literature and press.

First of all, we must consider the compact Negro farming masses
of the "black belt" as the potential basis for a national liberation
movement of the Negroes and as the basis for the realization of the
right of self-determination of a Negro state. Despite growing
migration to the north, in 1920 there were still over 3,000,000
Negroes who constituted a majority of the population in 219 coun-
ties over a contiguous area in the "black belt." There are many
national movements of the Negro city petit-bourgeoisie and intelli-
gentsia. The fact that the most important mass movement of this
kind, the Garvey movement, was a sort of Negro Zionism and had
such reactionary, extremely harmful slogans as leaving the United
States and back to Africa, should not blind us to the revolutionary
possibilities of the Negro national liberation movements of the
.future. It is unquestionable that first of all the Negro farmers
can be the basis of a Negro national liberation movement of the
future, despite the fact that today the Negro farming masses of the
south are so oppressed that they do not yet show any signs of na-
tional awakening.
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The Negro national liberation movement has tremendous revolu-
tionary potentialities, despite the fact that at the outset its bearer
will likely be the rural and urban petit-bourgeoisie. Lenin has
stated: "There can be no doubt that all nationalist movements
cannot be but bourgeois-democratic movements." But the knowledge
of this fact did not prevent Lenin and the C. I. from recognizing
the tremendous unexhausted revolutionary possibilities of the na-
tional liberation movement of the colonies and oppressed nations
and races generally. As the national liberation movement grows,
the Negro proletariat will play an increasing role in it and will
struggle for the hegemony over it. There is a certain amount of
assimilation going on among the Negro industrial workers in the
north and east. The Negro worker works shoulder to shoulder
with the white worker in the factories and plants, but at the same
time it is necessary to recognize that there is practically no social
contact between these workers. The social and residential segrega-
tion of the Negro workers in the north is complete and manifests
an increasing tendency. Veritable Negro cities are being created in
Harlem, New York, and on the south side of Chicago. This segre-
gation of the Negro working class creates an economic basis for
the development of a Negro petit-bourgeoisie even in the north
and east, which, loads additional exploitation onto the backs of the
Negro workers and as a result of this distinct development,
strengthens the basis of the Negro national movement in the north
and east.

The Workers (Communist) Party of America must come out
openly and unreservedly for the right of national self-determina-
tion for the Negroes, but at the same time the Communist Party
must state sharply that the realization of this self-determination
cannot be secured under the present relations of power under capi-
talism. National self-determination for the Negro is a bourgeois-
democratic demand but it can be realized only in the course of the
proletarian revolution. The abolition of the half-feudal, half-slave
remnants in the south will also be only "a by-product" (Lenin)
of the general proletarian revolution. It would be a major mistake
to believe that there can be any other revolution in imperialist
dmerica, in the country of the most powerful, most centralized and
concentrated industry, than a proletarian revolution.
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The Communist Party of America must recognize the right of
national self-determination for the Negroes and must respect their F-
own decision about the form of the realization of this self-deter-
mination. The Negro Communists should emphasize. in their pro-
paganda the establishment of a Negro Soviet Republic.

AGAINST WHITE CHAUVINISM

Not only the labor aristocracy but large sections of the American
working class as a whole are permeated with white chauvinism.
White chauvinism reflects itself in various forms even in some
sections of the Communist Party itself. Individual comrades and
even some local organizations have yielded occasionally to the
racial prejudices of the white workers and retreated, instead of
waging a courageous struggle against it. (Gary, Detroit, St. Paul,
Harlem). The C. E. C. of the Communist Party of America
stated in its resolution of April 30th that "the Party as a
whole has not sufficiently realized the significance of work among
the Negroes and that such work should be considerd not as a special
task of the Negro comrades, but as one of the special revolutionary
tasks of every communist, of the whole Party."

It is imperative to begin outside and inside the Communist Party
a relentless campaign of self-criticism concerning the work among
Negroes. All signs of white chauvinism must be ruthlessly uprooted
from within the ranks of the Communist Party. In this aggres-
sive fight against white chauvinism, the Party must carry on a
widespread and thorough educational campaign within the Party,
utilizing for this purpose to the fullest possible extent, the Party
schools, the Party press and the public platform to stamp out all
forms of antagonism or even indifference among our white com-
rades towards the Negro work. This educational work should be
conducted simultaneously with broad campaigns to draw the white
workers and the poor white farmers into the struggle for the support
of the demands of the Negro workers and tenant farmers.

The struggle against white chauvinism must be combined with
the struggle for genuine internationalism iM t'he ranks of the work-
ing class and in the ranks of the Communist Party. The Com-
munist Party of America must emphasize in all its campaigns the
solidarity of the white and black workers. In the ranks of the
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Communist Party there can be no place for nationalism. The
Communist Party must be the Party of internationalism.

TASKS OF THE COMMUNISTS IN NEGRO WORK

The appearance of a Negro industrial proletariat on a growing
national mass scale makes it imperative that the main emphasis of
the Party work should be placed on these new proletarian forces.
The Negro workers must be organized under the leadership of the
Communist Party and drawn into joint struggle, together with the
white workers. The Party must understand how to link up all
racial, national demands of the Negroes with the economic and
political struggles of the workers and poor farmers. Much more
emphasis than before must be laid on the trade-union organization
of the Negroes. The Party must penetrate all existing Negro trade
unions. It is a basic task of the Communist Party to organize the
Negroes into trade unions. In all the work of organizing the un-
organized carried on under the leadership of the Communist Party,
we must insist upon the inclusion of Negro workers with white
workers in the newly organized trade unions. In the existing trade
unions, the Party must fight for the admittance of Negro workers.
Where the labor bureaucracy refuses to admit Negroes, it is the
duty of the Communist Party to organize Negro trade unions. At
the same time the principle of one union for each industry, em-
bracing white as well as Negro workers, should be the aim of the
Communist Party.

The importance of trade-union work imposes special tasks upon
the T. U. E. L. The T. U. E. L. has neglected the work among
the Negroes, notwithstanding the fact that these workers are ob-
jectively in a position to play a very big part in carrying through
the programme of organizing the unorganized. Greater contact
must be established between the T. U. E. L. and the Negro masses.
The T. U. E. L. must become the champion of the rights of the
Negroes in the old unions and in the organizing of new unions for
both Negroes and whites, as well as separate Negro unions.

It is one of the biggest tasks of the Workers Party to extend its
activities to the "Solid South," the beginning of which has been
made in the election campaign.. The Party was no able to carry
on any work among the Negro farmers and agricultural workers of
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the "black belt." It is the duty of the Party to study and analyze
the conditions of the Negro farming masses, to work out demands
to meet their situation, to organize special Negro farmers' organiza-
tions as well as organizations of the agricultural workers. It is
necessary that the Party should establish new district organizations
in the south, especially in the most important industrial centres. The
Party organizations in these industral centers of the south should be
the bearers of the educational and organizing work of the Party
among the Negro farmers and agricultural workers.

The fight against segregation, lynching, and political disfranchise-
ment of the Negroes, must be organized. It is necessary to help the
Negro masses to organize themselves for active resistance and self..
defense against the lynching terror of the Ku Klux Klan and simi-
lar terroristic gangs of the white bourgeoisie. The I. L. D. which
so far has almost completely neglected work amongst the Negro
masses, must hereafter put in the forefront of its propaganda, agi-
tation and activities, energetic campaigns against lynching and juri-
dical oppression of the Negroes.

The communists must participate in all national liberation move-
ments of the Negroes which have a real mass character. The exist-
ing national organizations and movements of the Negroes are today
under the domination of the Negro petit-bourgoisie and even their
bourgeoisie. The aim of the Communist Party must be to fight
for the hegemony of the working-class elements in the national
liberation movement. The basic task of the communists is to form
working-class organizations for the Negro proletariat and agricul-
tural workers, and farmers' organizations for the Negro farmers and
to turn these organizations into energetic integral forces of the
whole class struggle. The communists must not forget for a
moment that the struggle for the national liberation of the Negroes
includes the relentless struggle against the Negro bourgeoisie and
the struggle against the influence of the petit-bourgeoisie over the
Negro proletariat. It is permissible to form a united front (for
example in the form of a Negro Race Congress) of the working-
class elements with the petit-bourgeois elements. The policy of the
communists within this united front must be:

(a) To free the working class from the ideological and orga'ni-
zational influence of the petit-bourgeois elements.

(b) To begin the struggle for the leadership of the working class.
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The communists must bear in mind that the alliance of the
Negro working class with the Negro petit-bourgeoisie can be main-
tained only under the following conditions:

(a) A revolutionary fight of the petit-bourgeoisie for Negro
race demands against American imperialism.

(b) No obstacles by the petit-bourgeoisie against the special class
demands and organizations- of the Negro workers and exploited
farmers.

The communists must under no .circumstances merge their or-
ganization with the petit-bourgeois organizations and must reserve
for themselves fullest rights of criticism and propaganda.

The American Negro Labor Congress which is still very weak,
must be reorganized and activized. The communists working
within this organization should try to make it serve as an inter-
mediary mass organization, as a medium through which the
Party can extend its work among the Negro masses and mobilize
the Negro workers under its leadership. After careful preparatory
work which must be started at once, another convention of the
American Negro Labor Congress should be held. For this conven-
tion a carefully worked-out program should be prepared. It should
contain not only demands of the Negro workers, but also the
agrarian demands of the farmers and agricultural workers.

The Negro miners' relief committee and the Harlem Tenants
League are examples of united front organizations which may be
setup as a means of drawing the Negro masses into struggle. But
these. organizations can be considered only as a beginning. The
communists working within these organizations should try to
broaden them, and similar committees should be organized in
other Negro centers. In every case the utmost effort must be made
to combine the struggle of the Negro workers with that of white
workers and to draw the white workers' organizations into such
united-front campaigns.

One of the greatest shortcomings of the work of the American
Party among the Negroes is the lack of sufficient Party cadres among
the Negro comrades. The next and most important task of the
-Party in this respect is the selection and education of a cadre of
Negro communist workers. The proletarian character of the Negro
Party leadership must be brought forward more clearly than before.
At the same time the proletarian Negro intellectuals must be utilized
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to the full. It is imperative to utilize all Party schools in the
U. S. A. and abroad to train Negro comrades as leaders and for
special work among the Negro farming masses.

The activities of the Negro comrades should not be confined ex-
clusively to the work among the Negroes, but they should partici-
pate in the general Party work. Simultaneously white comrades
must be specially trained for work among the Negroes. The Negro
Champion must be published regularly. Eveiy effort must be made
to develop it into the mass organ of the Negro workers and work-
ing farmers. The general Party press must be utilized to its full
extent for propaganda among the Negroes. A regular Negro news
service must be built. The utmost effort must be made to attract
Negro workers and Negro agricultural laborers as members into the
Communist Party. The present Negro membership of the Com-
munist Party is inadequate to fulfill the great tasks before it. A
special recruiting campaign for Negro workers should be initiated
in connection with the general economic and political campaigns of
the Party. In the present election campaign, wherever possible Ne-
gro communist candidates should be nomiuated in the important
Negro centers.

The Negro question in the United States must be treated in its
relation to the general international Negro problem. The question
of a Negro World Congress should be considered but it can be
realized only if a Negro working-class leadership in the Congress
can be secured. One aim and purpose of the work among the Ne-
groes in the U. S. A. should be to organize them as the champions
of the Negroes all over the world, against imperialism. A strong
Negro movement in the U. S. A. will be able to influence and direct
the Negro movement in all those backward parts of the world where
the Negroes are oppressed by the various imperialist powers.
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(At this point in the proceedings, Senator Hruska entered the hear-
ing room.)

Mr. PEREZ. Mr. Chairman, this morning I pointed out certain pro-
visions of the Senate bill 1564 labeled to enforce the 15th amendment
to the Constitution of the United States to be known as the Voting
Rights Act of 1965, and I pointed out that any person could make
complaint against. an election which would hold up the certification of
the election until the matter might be processed through the Federal
court. That is section 9(e) on page 9; and section 9(f) on page 10
provides that such a suit should be tried by the District Court of the
Ignited States; and then section 11(b) on page 11 provides that no
court other than the District Court for the District of Columbia shall
have jurisdiction.

I pointed out this morning that this provision evidently was aimed
to appease and satisfy the Freedom Party of Mississippi, and I want
to make a further comment to show the unconstitutionality and the
danger of that provision.

(At this point in the proceedings, Senator Tydings entered the
hearing room.)

Mr. PEREZ. Next year the Senators from Georgia, Alabama, Mis-
sissippi, Louisiana, and South Carolina will be up for reelection. Any
person could prevent the certification of the election of any of those
Senators and hold it up indefinitely until the three-judge court in
Washington, D.C., and then appeal to the U.S. Supreme Court to
finally decide the validity of such a complaint. The complaint does
not even have to allege that his vote or any vote would change the
result of the election.

But I want to point out that under article I, section 3 of the U.S.
Constitution each State is guaranteed two Senators in the U.S. Senate.

Section 4, article I provides "Times, places, and matter of holding
election for Senators and Representatives shall be prescribed in each
State by the legislature thereof," not by the Congress, not by a three-
judge Federal court in Washington, D.C.

And then again I want to point out section 5 of the same article I
which provides, "Each house shall be the judge of the election returns
and qualifications of its own members."

The point is that-
The CHAIRMAN. The point is that it is depriving Congress.
Mr. PEREZ. Yes, sir, that is what I am coming to.
The CHAIRMAN. All right, sir.
Mr. PEREZ. This provision of the act is strictly unconstitutional.

No one can argue against that because it would take away from Con-
gress its constitutional authority to be the judge of the elections and.
qualifications of its own members. It could deprive States of repre-
sentation in the U.S. Senate in spite of the guarantee that the Senate
of the United States shall be composed of two Senators from each
State.

And of course we can foresee how things of that character could
be held up for a year or longer; during such time the State could be
deprived of representation in the Sehate.

The CHAIRMAN. That is true of the House of Representatives, too,
also, is it not?

535



VOTING RIGHTS

Mr. PEREZ. It would apply of course equally to the House of Rep-
resentatives which is entitled to its representation. And the House
the same as the Senate shall be the judge of the election returns and
qualifications of its own Members. But this provision in the so-called
voter rights bill would take that authority away from both the House
and the'Senate and be a violation, of course, of those provisions of
the Constitution.

Now then, this morning, Mr. Chairman, in my analysis of the bill,
I pointed out various provisions and how the States' laws would be
nullified, in spite of the guarantees of the U.S. Constitution. I want
to make a comparison which is really shocking. I submit that a com-
parison of the progressive present day unconstitutional use of patience
by the Federal Government under the baneful political influence of
these subversive fronts accompanied by their mass actions, demonstra-
tions, boycotts--T want to compare the action of the Federal Govern-
ment with the indictments found in the Declaration of Independence
against the tyranny of the British crown at the time, which will show
to what extent constitutional government has deteriorated in this
country.

Let us witness a long train of abuse and usurpations nullifying our
State laws that are most wholesome and necessary for the public good,
the dissolution of our legislatures by the Supreme Court, promoting
invasion of our States from without, inciting insurrections, and creat-
ing convulsions within. No ohe can deny that. These words are
taken out of the Declaration of Independence and apply today.

Obstructing the administration of justice against treason and an-
archy, and all of these mass action demonstrators protected by the
highest court of the land, sending swarms of Federal marshals and
quartering bodies of armed troops among us to harass our people
without the consent of our legislature, making the military superior
to the civil power, abolishing the forms and peaceful way of life to
which they are accustomed and altering fundamentally the forms of.
our Government;

Depriving us and our State officials in many case of the benefits of
trial by jury, especially in prosecutions that are purported injunc-
tions, and again threatening to subject us to a jurisdiction foreign to
our Constitution and unacknowledged by our laws, in the words of
the Declaration of Independence, by a provision in this very bill,
Senate 1564, that no act of our legislature prescribing voter quali-
fications hereafter for electors of the most numerous branch of the
State legislature guaranteed and recognizeA by article I, section 2;
article 3, section I of the 17th amendment of the U.S. Constitution.

No such law shall have effect unless approved by the three-judge
U.S. District Court for the District of Columbia.

Compare this statement of the aggression against our State govern-
ments, the usurpations, the deterioration of constitutional government
under the urge and influence of subversive groups with the same
pronouncements and specifics against the tyrannical British crown
in 1776, and you will see the similarity..

So we appeal as decent citizens and loyal, patriotic Americans de-
voted to the preservation of constitutional government to stop, look,
and please listen. I
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Thank you, Mr. Chairman.
The CHAIRMAN. Senator Ervin.
Senator ERVIN. Judge, you are familiar with the provision of the

bill which provides that the States or the localities covered by this bill
cannot change their local laws and make the changes effective until
they are approved by a three-judge court in the District of Columbia,
are you not?

Mr. PEREZ. Yes, sir, I just mentioned that.
(At this point in the proceedings, Senator Scott entered the hear-

ing room.)
Senator ERVIN. Is that not a complete reversal of the fundamental

principle of our law that every act of a State legislature is presumed
to be constitutional until it is clearly shown to be otherwise?

Mr. PEREZ. Absolutely.
Senator ERVIN. Judge, if Congress can pass a law to prevent an

act of the State legislature with reference to voting from being effec-
tive until it is approved by a three-man judge court. in the District of
Columbia, does it follow that the Congress has the same power to pass
a law that the State legislature cannot pass a law on any other subject?

Mr. PEREZ. Yes, sir.
Senator ERVIN. Under the three-judge court.
Mr. PEREZ. And that is the unnatural power which was exercised

by the tyrannical British Crown against which our Founding Fathers
rebelled, sir, as set out in the Declaration of Independence, and the
same thing is going on now in this very Congress.

Senator ERVIN. Judge, I would like to ask you if this bill does
not ignore the fact that the U.S. Constitution reserves to the several
States the right to establish their own voting laws?

Mr. PEREZ. It does.
Senator ERVIN. I will ask you if it does not ignore the fact that

there are already laws on the books under which discrimination in
voting may be eliminated through the courts.

Mr. PEREZ. Oh, yes, sir, of course; several laws.
Senator ERVIN. I will ask you if the excuse given for the passage

of these laws is this: Namely, if we are going to have the rights of
adjudication in the courts it requires some time and some delay? Is
not the outcry against the delay the identical reason which mobs give
for lynching people?

Mr. PEREZ. That is true, sir. It is strictly unlawful, but it shows,
it simply shows that impatience on the part of the Executive greedy
for more power to bypass our judicial system and to nullify the con-
stitutional protections.

Senator ERVIN. Do you not believe that the Congress should pass
legislation which applies to the whole country rather than picking out
certain sections to deal with, legislating?

Mr. PEREZ. Of course. Every honest mind rebels against so-called
discrimination, and this is the vilest sort of discrimination against
a free people.

The CIIRmMAN. Sectional legislation is always suspect.
Mr. PEREZ. Naturally and probably so.
Senator ERVIN. I would like to ask you if the decisions are to

the effect that any legislation which does not apply to all alike under
like circumstances is an offense against the due process laws.
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Mr. PEREZ. Yes, sir. It is class legislation, and I want to point
out something in that connection, sir. There is no provision in this
bill for due process in violation of the 5th amendment. Due process
is provided for in the 5th amendment. Where is there a single word
here? There was a hoax in one provision where it says you will give
anyone 10 days within which to challenge any person listed on the
Federal examiner's listing. In another part of the same bill it says
the listings will not be file until 30 days later.

Where is the due process?
Senator ERvIN. Do you not believe that it makes a mockery of the

judicial process to have a bill which says that people have to travel a
thousand miles before they can get to a court that can even pretend
to have jurisdiction?

Mr. PEREZ. That is what your Founding Fathers rebelled against,
the tyrannical crown, about foreign courts, and this really is a foreign
court because under all judicial process, why the courts that have
jurisdiction over the domicile of the defendant is the court to try and
hear the issues of any case.

Senator ERvIN. Do you not agree that this bill would be more
forthright and entitled to more respect if it just contained a declara-
tion that any State that had a literacy test that lay south of the
Mason-Dixon Line would be presumed to be practicing discrimination,
whether it was or not?

Mr. PEREZ. Oh, yes, but then the great State of Texas might be
included in that. That would be lese majeste, I would say.

Senator ERVlN. The State of Texas does not have a literacy test.
Mr. PEREZ. And the poll tax, which was considered most adomi-

nable and abolished by a constitutional amendment, but literacy tests
were never abolished by any constitutional amendment. It is recog-
nized consistently in our jurisprudence under the provisions of the
Constitution, section-article I, section 2, and the 17th amendment
particularly.

Senator ERvlN. I would call your attention to the fact that this bill
raises the presumption that a State or a political subdivision of a State
is violating the 15th amendment if less than 50 percent of its people
vote in an election, provided the State has a literacy test.

Mr. PEREZ. Why, of course, there is no excuse for that. No one
would try to offer a logical explanation of such an arbitrary position.
It is strictly arbitrary without reason, logic or basis in law. But it
assumes a judicial function in Congress which Congress does not have.
It deprives due process without a hearing.

As I said this morning, I can explain why possibly in my parish in
the State of Louisiana it might have been a little less than 50 percent
of the total number of adults who voted, although we had, I think
about 69 percent registration. People were allergic to one party ani
people were most allergic to the candidates of another party. A lot of
people stayed home.

N ow the State is to be penalized for that and to be considered a con-
quered territory or province.

Senator ERvTN. Can you tell me the legal reasoning which says
that Louisiana is to be presumed to be guilty of violating the 15th
amendment because only 47.3 percent of its people of the age of 21
and up voted last year, whereas the State of Texas is to be presumed
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not to be violating the 15th amendment because 44.4 percent of its
people of the age of 21 and upward did not vote?

Mr. PEREZ. Well, I think only the strongest words condemn that
type of discrimination. It is unfair and strictly dishonest, strictly
dishonest. No one can defend it.

Senator ERVIN. Is there any logic to a bill which says that Louisiana
is to be assumed in violation of law because 47.3 percent of its people
voted whereas Texas is not to be presumed in violation of the same law
because only 44.4 percent of its people voted?

Mr. PEREZ. Of course not.
Senator ERVIN. And yet that is the bedrock assumption upon which

6 States and 34 counties in my State would be deprived of their con-
stitutional rights to have and apply a literacy test.

Mr. PEREZ. I do not think it needs explanation as to the reason why
this piece of punitive legislation is being enacted as a force bill. Those
States did not 'vote for the successful candidate. Now then, we are
to be punished for that because we have exercised our right and free-
dom of choice.

The CHAIRMAN. Where is justice to deprive Louisiana of a literacy
test and let New York State impose a literacy test?

Mr. PEREZ. That is correct, sir. I think New York has an eighth-
grade literacy test, which is higher than the Louisiana literacy test.

Senator ERVIN. And what rhyme or reason can be given for de-
priving 34 North Carolina counties of part of their rights under the
Constitution because less than 50 percent of their adult population
voted, whereas 138 counties in the State of Texas, who are in exactly the
same situation, are not to be deprived of the same portion of their-

Mr. PEREZ. No more, sir, than to bring my parish in the State of
Louisiana under the same nefarious formula because we have about a
67 or 69 percent registration, and I think we fell 1 or 2 percent under
50 percent of those who voted, although we have just emerged from
litigation with the Department of Justice and we beat them. They
alleged discrimination. They alleged coercion. They fabricated
figures in their brief falsely.

We pointed out, and the court held with us, that they were false
figures, dishonest figures. Their own statistics were disproven. I
have not heard anybody apologize to us about it. I think we are due
an apology, but we are hung, we are hooked under this type legislation.

Senator ERVIN. Judge, under the laws of the States which have lit-
eracy tests, the test is administered to applicants for registration prior
to their registration; is it not?

Mr. PEREZ. Yes, sir.
(At this point in the proceedings, Senator Dirksen entered the hear-

ing room.)
Senator ERVIN. And so, if there is any discrimination in administer-

ing the test, it necessarily has to occur before the voters register.
(At this point in the proceedings, Senator Hart left the h(,aring

room.)
Mr. PEREZ. Let me make this statement, please. As I pointed out

how it is unconstitutional, how, from practical standpoint, any person
complaining about any Senator's or any Congressman's election could
stop certification of his election. This same provision could paralyze
andbring to a stop our legislative process in the State because there is
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no provision in our law for members of the legislature, just as there is
no provision in the Constitution for Members of Congress to hold office
until their successors are elected and qualified. And any person, an
alien or otherwise, a moron could be used, could be bribed to make
complaints, and the Federal attorneys would file suits and hold up the
certification of election of our entire legislature, not only in Louisiana
but in all of these six other States.

Do you not see the Communist plan back of this thing? I do not
hesitate to call it that, because that is what it is. I challenge anyone
to debate it with me, and I will prove it right out of the Herndon,
Ga., case by the U.S. Supreme Court, by the Communist program in
the Bulganin booklet, by the Communist fronts who are sponsoring
these mass actions and demonstrations that are creating all of this
hysteria in the country.

(At this point in the proceedings, Senator Tydings left the hearing
room.)

Senator DimsEN. Now, Mr. Perez, that is about as stupid a state-
ment as has ever been uttered in this hearing, and it is a reflection
upon Members of the Senate.

Mr. PEREZ. Sir, I would say that this is a reflection upon the Mem-
bers of Congress if they give this type legislation serious consideration.

Senator DIRKSEN. Well, that is not what you said. Now, let us
have the reporter read back your remark.

Mr. PEREZ. I say that through Communists you are being made
unwitting tools

Senator DIRKSEN. Just wait. I want to hear it read back.
(The statement referred to was read by the reporter.)
Senator DIRKSEN. Now, I still insist it is a reflection upon Members

of the Senate and on the lawyers who participated in this to say that
behind this is a Communist plan, and I- think you ought to take that
remark out of the record.

Mr. PEREZ. If the Senator would like to have that last part taken
out of the record, I have no objection.

Senator DIRKSEN. I leave it to you, sir. If I were doing it, I would
take it out of the record. I am not going to insist.

Mr. PEREZ. I will ask that it be taken out of the record, but I still
say that the exhibits that I have filed can be used to make the point.

Senator DIRKSEN. That is quite a different statement from what
appears in this record.

Mr. PEREZ. Yes, sir.
Senator Scomt. I would like to say that I agree with what Senator

Dirksen has said. I did not think anybody- could outdo the Birch
Society, but I am afraid Mr. Perez does it. I am glad he is going to
take it out.

Mr. PEREZ. Any statement broad in its effect that insinuates com-
munism I know is objectionable and distasteful. But I would like
to point out again another 'angle of the developments. We have seen
how Congress has passed legislation called equal employment oppor-
tunity, and it has put the national administration astride and in con-
trol of over 60 million jobs in private industry. We have seen how
Congress has gone so far in the Civil Rights Act of 1964 as even to
interfere with the State laws and with the individual rights as to sex
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so that even as to sexes the employment rights of employees are inter-
fered with under the act of Congress.

Now, then, if the Federal Government, if the Attorney General,
who is simply the mouthpiece of the Chief Executive, is given absolute
authority over our elections in six States, I can perceive that after
the next election there will be some other States that will vote against
the administration, and they may be drawn into the same type legis-
lation by a simple amendment, and there is only one ultimate conclu-
sion that can be drawn from this trend, and that is a one-party system
in this country.

(At this point in the proceedings, Senator Hart entered the hearing
room.)

Mr. PEREZ. A one-party system is the ultimate end and objective.
Senator DIRKSEN. Mr. Perez, where is West Feliciana Parish? Is

that south or north Louisiana?
Mr. PEREZ. That is near Baton Rouge.
Senator DIRKSEN. Near Baton Rouge.
Mr. PEREZ. Yes, sir.
Senator DIRKSEN. Are you familiar with that parish or county?
Mr. PEREZ. Oh, not too much. I know the judge, the district attor-

ney, the members of the legislature. 1 drive through there
occasionally.

Senator DIRKSEN. Let me ask you, can you hear me pretty well?
Mr. PEREZ. I hear you.
Senator DIRKSEN. In that county, according to the Census Bureau,

in 1960-and I leave off the odd figures-there were 2,800 white and
4,500 nonwhite. The number of white registered, 1,345; the number
of nonwhite registered, 85. Eighty-five colored out of 4,553 persons
of voting age. That is 1.9 percent.

Now, what conclusion would you expect a committee or anybody
in public office to draw with respect to that kind of a one-sided figure
when you are undertaking to do something about discrimination in
the voter field? Would you say that was following a Communist plan?

Mr. PEREZ. No, sir; I have the answer for that, Senator.
Senator DIRKSEN. Yes, sir?
Mr. PEREZ. As of when was that data given?
Senator DIRKSEN. Well, they got the registration data-
Mr. PERFZ. 1960.
Senator DIRKSUN (continuing). From the Secretary of State of the

State of Louisiana showing the registration.
The CHAIRMAN. When?
Senator DIRKsEN. October 3,1964.
Mr. PEREZ. I would say that when a committee of Congress who

does not know the local situation, who does not know and does not
understand Negroes, their mentality, their thinking, their lack of
interest except in getting welfare checks, could not understand it, and
that is why I believe the members of the Constitutional Convention
back in 1787 decided to leave it to the States to fix voter qualifications,
which are equal for everybody.

Now, we have a similar experience. You might ask me about the
percentage of voter registration in Plaquemines Parish. I wish you
would. And I believe my answer to that would be an explanation
of the situation in West Feliciana.

541



VOTING RIGHTS

Senator DIRKSEN. Now, let me ask you this general question: Can
we rely upon the Secretary of State of the State of Louisiana for
registration figures?

Mr. PEREZ. Yes, sir; but those figures prove nothing with regard to
the character of the people who are not registered.

Senator DMKSEN. Oh, wait.
Mr. PEREz. By the same token, when there were 2,800 whites and

less than 50 percent of those are registered. People, too many people,
do not show any interest at all in elections, in government.

Senator DIRKSEN. Well, this has nothing to do with the election.
This is not a case of testing the apathy of a voter.

Mr. PEREZ. Yes, sir.
Senator DIRKSEN. This is the qualification of the voter. Your own

secretary of state-and you appear here as a representative of the
Governor of your State-

Mr. PEREZ. Surely.
Senator DIRKSEN. Your own secretary of state says that only 85

individuals nonwhite, meaning colored, out of 4,553 were registered in
that parish.

I am not concerned for the moment about whether they voted or not.
They could not vote if they were not registered. That is a requirement
in the law. How come that only 85-1.9 percent of the eligible colored
voters in that parish were not even registered to vote?

Mr. PEREZ. I would say, knowing the situation as I do generally, that
is because they did not try to register.

Senator DIRKSEN. Let me ask you about Tensas County. There are
3,553 nonwhites of voting age. That is 1,000 more than there are
white eligible voters. Of the 3,500 plus, only 60 were registered
according to your own secretary of state. Do you mean to say that
only 60 people with colored skins out of 3,553 would be so indifferent
about registering to qualify themselves to vote that they did not even
bother to try to register?

Mr. PEREZ. Yes, sir; and I can explain that, sir.
The CHAIRMAN. Would you explain it?
Mr. PEREZ. Sir?
The CHAIRMAN. Would you explain it?
Mr. PEREZ. Yes, sir.
The CHAIRMAN. YOU said you could explain it by Plaquemines

Parish as I understood it.
Mr. PEREZ. Very well, sir. In Plaquemines Parish we have com-

paratively few Negroes registered. Bobby Kennedy as Attorney Gen-
eral Drought a suit against our registrar of voters and complained of
discrimination and coercion, and everything baneful and dangerous
against the Negroes.

We disDroved it, and the court held with us. and the court said there
were 41 Negroes who appeared to register and failed to register.

Now, the registrar of voters of Plaquemines Parish, we ordered
him to invite those same 41 Negroes to come back and register. and
our registrar sent them a letter asking them to come back and register,
and I would say only 15 of the 41 came back to register.

Now, my explanation is this further, sir, which you and the com-
mittee of Congress do not understand. In Louisiana we -have every
4 years registration. Eyery 4 years there is a new registration except



in a few parishes that have adopted permanent registration or in
a few parishes which the law provides for permanent registration.

Now, the new registration begins on the 2d of January 1964. And
because the first-class citizens failed to come to register by October of
1964, we are to be condemned. We are to be persecuted. We are to
have an act of Congress depriving us of our constitutional rights, to
send a Federal examiner down there to list, not to register, but to list
every Negro who is an adult whether he is a moron or anything else-
whether he is a criminal or anything else.

We are not deserving of such punishment at the hands of our
national lawmaking body.

Senator DIRKSEN. Now let us look at the Plaquemines Parish.
Mr. PEREZ. Ytes, sir.
Senator DIRKSEN;. First let me read you the footnote to these

figures-official -figures. "Data furnished by Secretary of State of
Louisiana showing registration as of October 3, 1964." That was
exactly 1 month before election day last year.

Now, we go to Plaquemines Parish. White of voting age, 8,633;
number registered-this is your secretary of state's figure-7,627.
That is 88.3 percent of the voting age population, white that were
registered.

Ve now look at the colored figure. Nonwhite population, 2,897.
That is a Census Bureau figure. The number registered colored-
your secretary of state's figure-96.

Mr. PEREZ. That is correct.
Senator DIRKSEN. Do you mean to tell me that there is so little

intelligence and urge in Plaquemines Parish that only 96 colored
pople out of roughly 2,900 even bothered to register to vote?

Mr. PEREZ. I mean to tell you that, sir, as a fact, and no one can
deny it, and I am telling you that we just went through the gamut of
a Federal court suit by Mr. Bobby Kennedy, and he had a dozen as-
sistants down there. I remember he called me and took my deposition,
and he had our registrar of voters on the stand and a deputy on
cross-examination for days, and they came down to our registrar of
voters' office and they photostated every piece of paper in the registrar
of voters' office, and I was there personally, and I said let them copy
everything. We have nothing to hide. And the Federal courts,
sir, after a trial of days and days, held with us and against the un-
founded allegations of the Attorney General's Office that there was
discrimination, there was coercion, there was everything that is bad,
and the court found with us, and Mr. Bobby Kennedy had to appeal
the case. Yes, sir.

Senator DiRKsEN. Well, he appealed it for a reason.
Mr. PEREZ. Sir?
Senator DIRKSEN. He probably appealed it for an awfully good

reason.
Mr. PEREZ. That is not a probability that is well founded except he

lost the case, and he could not prove discrimination. He could not
prove coercion, and the court found as a fact that everybody was
treated alike that the Negroes as well as the whites were treated with
courtesy, and there were some whites that were helped and there were
some Negroes that were helped by the registrar of voters. You cannot
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make a case against Plaquemines and cannot make a case against West
Feliciana, sir, if you knew the facts, simply by the statistics.

Senator DiRKS.N. Well, prima facie just on the basis of these fig-
ures, you give me a parish like Plaquemines where you register 88
percent of the whites and only 3.3 percent of the colored, and Mr.
Perez, all I can say is there is something radically wrong down there.

Mr. PEREZ. Do you want me to tell you further what is radically
wrong? We worked to get our people registered, and I will admit
that we do not go out and beat the bushes to register the Negroes.
You know why. In the adjoining parish of Saint Bernard in my
judicial district there is about 800 Negroes registered in every election.
They have got to pay them off. You have got to bribe them. You
have got to pay the preachers. Now, that is the story, and that is why
we do not try to register them. That is the story, and that is a fact
that can be proven, sir.

Senator DMKSEN. Who tries to bribe them?
Mr. PEREZ. That is not a funny question, sir.
Senator DIRKSEN. It is a serious question.
Mr. PEREZ. The Negro preachers who control them go to the candi-

dates and demand bribes. Now that is a fact.
Senator DIRKSEN. What is the motive-
Mr. PEREZ. We know those things, sir, but ou gentlemen up here-

far removed from the scene do not know it. ou are willing to con-
demn us. You do not know the facts.

Senator DIRKSEN. I am not trying to condemn you. Here is a fig-
ure that on its face is so incredible that unless there is something to
rebut it why one will have to accept it at its face value.

Mr. PEPxZ. I am giving you the rebuttal, sir, and I can tell you that
if we did not work and have the white people register, there would not
be 50 percent of the white people register because of lack of interest.

Senator DmISEN. You say you work to get the whites registered.
Mr. PEREZ. Yes.
Senator DiRKSEN. That is quite all right.
Mr. PEPxz. Yes.
Senator DIRKSEN. Nobody quarrels with that. Were any obstacles

placed in the way of the colored to keep them from registering?
Mr. PEREZ. Absolutely none, and the Federal court so found, sir,

and I have filed the findings of the Federal court, his opinion in detail,
of record as an exhibit to substantiate my statement for nonbelievers.

Senator DiRKSEN. Now, you have got-
Mr. PEREZ. Sir?
Senator DIRKSEN. You have got 19 counties down there where less

than 15 percent of the colored voters are registered. Now, you have
got altogether 64 counties and parishes as I understand it, is that
correct?

Mr. PEREZ. It may be, but that does not prove anything.
Senator DIRKSEN. Here are your secretary of state's figures.
(At this point in the proceedings, Senator Javits entered the

hearin room.)
Mr. EFEZ. Senator, if you will pardon me for saying so, it certainly

does not authorize Congress to assume ungranted power and to violate
the Constitution of the United States, to nullify our State laws, to
force us into foreign courts, to do what the tyrannical king did back
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in the days of the Founding Fathers, to impose that type of persecu-
tion upon us. It is un-American.

Senator DIRKSEN. You remember all the contentions that were made
with respect to the 1964 Civil Rights Act, but particularly that title
dealing with public accommodations and their availability to people
regardless of race or color. Why there were any number of people
who felt that that was an unwarranted intrusion on constitutionality,
and that that title of the act was unconstitutional.

As a matter of fact, I had some difficulty with it myself on that
score. But what did this Court do that is sitting over here in this
huge white marble building? It was a unanimous decision.

Mr. PEREZ. That Court on which is inscribed, carved in marble,
"Justice Under Law," yes, I know, and how they can stretch their
imagination when it suits their purpose. There is no doubt about
that.

Senator ERVIN. Judge, on that point, does the Constitution not say
that Congress has the power to regulate interstate commerce?

Mr. PEREZ. Yes.
Senator ERVIN. And does interstate commerce not consist of the

movement of persons, communications, and goods from one State to
another?

Mr. PEREZ. Yes.
Senator ERVIN. The Court now holds and held in the Civil Rights

cases that the Federal Government could regulate under the commerce
clause every human activity from begetting babies to erecting tomb-
stones at the graves of the departed can they not, practically?

Mr. PREz. That is because of the deterioration of our American
system of government that makes a scrap of paper of our Constitution
and the rights of the American people.

Senator ERVIN. And did not a great Democrat named Woodrow
Wilson and a great Republican named Charles Evans Hughes both
say that if you ever reached that point, the courts could destroy our
Federal system ?

Mr. PEREZ. Yes, sir, and it violates a provision of the Constitution
which guarantees to every State a republican form of government,
and Congress is destroying that type and form of government.
But it nullifies our laws and forces our people and our officials to come
to Washington, a hand-picked court in Washington.

Senator ERviN. I was intrigued as to why they did not try in this bill
an interstate commerce elaus&-

Mr. PEREZ. I do not know; it does not take any great intelligence or
foresight to see the trend. Why is this bill not aimed to give the
President through the Attorney General the appointive power of State,
district, and local officials and be honest about it. That is the direction
in which it is going.

Senator ScoTr. Mr. Chairman, will you recognize me?
The CHAIRMAN. I recognize Senator Ervin.
Senator Scorr. Would the Senator yield?
Senator ERVIN. I have just one n ore question.
Mr. PEREZ. Yes, sir?
Senator ERVIN. The figures introduced before the House committee

by the Attorney General shows that in Louisiana 63 percent qf ,all of
the residents of voting age are registered, whereas in theState of
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Arkansas only 56 percent of the population is registered, in the State
of Florida only 54 percent, and in the State of Kentucky only 51 per-
cent, and the State of Texas only 56.3 percent.

Do you think there is any rhyme or reason in the law-
Mr. PEREZ. That is no rhyme or reason.
Senator ERVIN. To leave those four States out?
Mr. PEREZ. There is no rhyme or reason. I want you to hear this if

you please. Those statistics prove nothing, nothing dependable on
the subject under discussion, because the census shows the number of
people 21 years of age or over, but does it show how many are aliens?
No. Does it separate them? No. And we are mighty" near the 50
percent, but the aliens and everybody else, those possibly at military
installations-and I have one in my own parish--you might remember
the incident in Plaquemines Parish.

We have a big post in our parish. We have a lot of soldiers and
sailors in our parish. They are included in that census. They are
nonresidents. But still it raises the figure of adults in Louisiana to
fool the people, to fool the Members of Congress. That is what is being
done. Those figures prove nothing honestly. Let us take that into
consideration. We have not had the time. We do not have the facili-
ties to take a census of the adult citizens of Louisiana.

I can tell you that in my parish right now if a census were taken,
you would find at least 5,000, maybe 10,000 more people in my parish
than the 1960 census. And do you know why? Because of vast in-
dustrial developments, construction. And thousands of people are
being brought in temporarily, noncitizens of Plaquemines Parish, a lot
of them out of other States.

But those figures are accepted here to condemn us, to put us under
a persecution statute.

Senator Scorr. Mr. Chairman-
Senator ERVIN. I have no further questions.
The CHAIRMAN. Do you yield?
Senator ERviN. I yield the floor.
Their CHAIRMAN. Senator Scott is entitled, but I ask if you yield to

Senator Scott.
Senator Scor. Mr. Perez, I want to go back to what you said as to

why Negroes do not register. Would you mind telling me your opinion
as to why only 3.3 percent of the Negroes are registered in Plaquemines
and the same percentages more or less occur in other parishes?

Mr. PEREZ. Well. I can only tell you that. we are fortified, it is not an
opinion with us. It is a fact borne out by the record. It is because of
lack of interest, lack of any effort to register, and certainly we are not
to be condemned for that.

That was found by a solemn decision after a trial in the Federal
court in New Orleans, and affirmed by the fifth circuit court.

Senator ScoIr. Mr. Petez, I recall you d.1so said something about
lack of character. Do you want to develop that?

Mr. PEREZ. Did I say'lack of character?
Senator ScoTT. You said for reasons of not having character.
Mr. PEREZ. Well. if you want to go into that, sir-
Senator Sco-r. Yes, I do.
Mr. PEREZ. I could expound on that question, yes, sir.
Senator Scorr. Would you expound on it?

rAAF _XY



VOTING RIGHTS

Mr. PmEz. Yes, sir, and I think that is why the moral qualification
is left out of this Senate bill 1564. It is a matter of general knowledge,
the immoral conduct of our Negroes, yes, sir, the large numbers of
illegitimate children, yes, sir.

Senator Scorr. You feel that because of the lack of moral character
that this has something to do with the either failure or inability of
Negroes to register?

Mr. PEREZ. No, I do not say so. I think it is just a low type of citizen-
ship. They do not have the ambition, they do not have the urge, they
do not know enough about government, they do not care. They are
being well treated. They are being well taken care of. I know in my
area they have the'finest schools that could be found anywhere. They
have accredited schools. We have less than 1 percent unemployment
in my parish but we are condemned just the same by you people here
who do not know anything about it. You are willing to take statistics
and fabricated statistics that do not show the true facts.

As I say, we are near the 50 percent line, but still the aliens of the
age are included in the statistics. There -is no difference made as to
them.

Senator Scor. Mr. Perez, you said a low type of citizenship. You
are arbitrarily assuming that the Negro is a low type of citizen?

Mr. PERxz. I would say -
Senator ScoTt. While a white man such as yourself is a different

type of citizen.
Mr. PEREZ. I would say that, the rank and file, yes, sir. There is

no doubt among people who know them.
Senator ScoTT. Now, what standards do you apply as to low or high

type of citizens?
Mr. PEREz. Well, I would say just plain morality and decency in the

first place.
Senator Scoar. That all of the white citizens of your parish are men

of morality and decency.
Mr. PEREZ. Oh, there may be a few exceptions of course. Some of

them are romantic, I would say. That is the exception rather than the
rule.

Senator Scorr. Does a conviction of a misdemeanor debar citizens
from registering in your parish?

Mr. PEREZ. No, sir. It depends. I believe under our constitutional
provision, if they have been repeatedly convicted except for traffic
or game law violations. I think five convictions or something like that,
repeated convictions within a certain period. And of course felonies.

Senator ScoTrr. Are you not rather arbitrarily assuming that the fail-
ure of Negroes to be registered in your parish is due to a standard
that you impose personally rather than to the reality that you do not
want Negroes registered because your own political power would be
destroyed if that were the case?

Mr. PEREZ. My political power would not be destroyed if every
Negro in the parish registered.

Senator Sco'rr. You are quite sure?
Mr. PEREZ. There is no fear about fliat.
Senator ScoTT. That, notwithstanding your low opinion of their

morals, their character, and their rate of illegitimacies, that they would
still accord to you their support if they were allowed to register.
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Mr. PEREZ. If every Negro in Plaquemines Parish voted against me,
it would not jeopardize the white majority that we have. I am not
fearful of that at all.

Senator Scor. You said comparatively few Negroes live in your
parish. I gather from the figures that the number is approximately
30 percer,, is it not, 28 or 30 percent?

Mr. PEREZ. It could be.
Senator Scorr. And are you not actively engaged in seeing that these

Negroes are disenfranchised in your parish?
Mr. PEREZ. That is not true, not a word of it, sir, and we disproved

that in the Federal court, as I said, and every attempt was made. I
guess the Federal Government spent many thousands of dollars send-
ing secret agents down there and taking statements and producing wit-
nesses, and they failed in their effort to prove any such thing.

Senator ScoTt. That case is on appeal, is it not?
Mr. PEREZ. No, I do not think it is. The last I heard of it, I filed a

copy-I do not know the status of the case there. But I think it may
be pending on a trial on the merits finally, but as I say, we scored a
decision in the trial of the case. It may have been for a preliminary
injunction. I am not quite sure of that. But I know the case was tried
thoroughly.

Senator Scort. In your judgment would not more Negroes seek
to register if they were not aware of the fact that if they tried to
register in your parish, they are discouraged and find it in most cases
impossible to register?

Mr. PEREZ. No, sir, because our registrar of voters is under injunc-
tion against discrimination, and our registrar of voters is required
to file a monthly report with the clerk of the Federal court of New
Orleans as to every applicant, as to what was done with every applicant,
whether he registered or whether lie failed.

Senator Scorr. What would happen-
Mr. PEREZ. So you have-every applicant or prospective applicant

for registration has every protection of the Federal court, the Federal
Government, regardless of this pernicious and outrageous Senate 1564.
We are decent people. We are patriotic Americans, and we resent any
effort even by this great deliberative body to subject us to a class of
provincials, to be persecuted. We resent it, and we have a right to
resent it.

If I were not a free-born American citizen, I would not dare to
make such a statement, but I say it. You have got no right to do that
to us. You are violating the Constitution and your sworn duty to up-
hold the Constitution, and the provisions are. too plain and too clear.
Nobody is dumb enough not to understand that.

Senator Scorr. Mr. Perez, I am impressed by your claim to courage
and patriotism, but I do not think that is the issue here. I gather that
you would do nothing to put in the way of registration any obstacles
if say 1,000 Negroes sought to register in your parish.

Mr. PEREZ. No, sir, of course not.
Senator ScoT-r. You would welcome it.
Mr. PEREZ. I do not say I would welcome it, because I know of the

character of the Negroes. They are subject to bribery. I know the his-
tory of voting. I participated in elections where I have seen Negro
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leaders come to certain offices demand $1,000, $2,000, $3,000 for an
election.

Senator Scorr. And who pays them? White men, is that not right?
Mr. PEREZ. Yes, sir, white men pay them.
Senator Scorr. Yes, they do.
Mr. PEREZ. Yes, sir. I have never paid them. I can tell you, sir, I

can tell you as a fact that no one can deny that for 40 years in Plaque-
mines Parish it is generally well known that I have had a standing
reward of $1,000 that I would pay myself for any evidence leading to
the arrest and conviction of anyone who would offer to bribe a voter,
and I prosecuted when I was district attorney, I prosecuted and con-
victed a white man for buying a $20 vote, when he was a candidate for
representative, and I have not found a single evidence of vote buying
in Plaquemines Parish, sir, since then.

Senator ScoTT. But, Mr. Perez, would you want to deny that white
voters, since there are so many more of them, are as much or more
implicated in this Louisiana purchase as black voters?

Mr. PEREZ. No, sir.
Senator Scor. You would not.
Mr. PEREZ. There is no such thing as voters in the Louisiana pur-

chase. There are some shenanigans going on between Washington and
Louisiana among politicians, not the voters.

Senator Scorr. I am speaking of the current Louisiana purchase
where you say votes are still bought.

Mr. PEREZ. I say, sir, and I say no one will disprove it, that it is
an accepted fact, it is traditional among Negro voters that the
preachers solicit payment for the influence of their votes. I know of
a personal friend of mine whose wife ran for commissioner in New
Orleans. He said, "Judge, you want to hire some Negro preachers ?"
I said, "Why, do you have them on the payroll ?" He said, "I have
got 40 of them."

Senator ScoTT. As a citizen you were aware of this violation of the
law and you have been district attorney.

Mr. P'EREZ. It did not happen in my district, sir, I will guarantee
you that.

Senator Scorr. Did you do anything about it?
Mr. PEREZ. I did not. It did not happen in my district. I knew

it was going on in other areas. I can tell you in other parts of
Louisiana, for instance, southwest Louisiana, it is traditional there
among white people. There were $2 votes, $5 votes, and $10 votes,
and our legislature passed an act to prohibit giving assistance on
election day, and that was one of the reasons which compelled our
legislature to go to voting machines.

Senator ScoTT. Mr. Perez- -
Mr. PEREZ. I beg your pardon, sir. This bill would destroy the

use of voting machines or the use of any device, and the substitution
of paper ballots to bring about corruption in our application, in our
elections under domination by the Federal Government. That would
be the result of the provisions of this bill.

Senator Scow. You may have thrown some light on this question
when you speak of $2 and $5 and $10 votes.

Mr.' PEREZ. That is correct.



Senator ScoTT. I take it the $2 vote is for the people of low character
and the $10 vote for people of high character.

Mr. PEREZ. Well, they are a little cheaper. Really it is funny.
As a matter of fact, it was so well established that they knew each
other, the $5 and $10 voters would not ride in the same automobile
with tho $2 voter when they are being brought to the polls. It was
beneath their dignity. A $10 vote would not ride in the same car
with a $2 vote.

Senator Scorr. You segregated the voters according to how much
you paid them, then.

Mr. PEREZ. Yes, sir.
Senator ScoTr. That is all I have.
Mr. PEREZ. It is not funny.
Senator DIRKSEN. Mr. Perez-
Mr. PEREZ. We have overcome those things. Now this bill would

try to bring it back by Federal examiners, Federal listing, paper
ballots. Do you know what happened in Chicago 4 years ago in the
paper ballot precincts.

Senator DIRKSEN. Oh, sure.
Mr. PEREZ. Fraudulent registration certificates, and Chicago and

Cook County gave a. majority of over 308,000 votes, and when an order
was secured to open the paper ballot boxes, they were found empty,
evidence destroyed. Is that correct? I think 'it is. I remember I
worked with the committee, and I was willing to help finance the con-
tested election, and they got an order to open the ballot boxes. The
evidence was destroyed.

Senator Scorr. That was one of your Democratic Party colleagues,
Mr. Perez, I believe led that theft of Illinois from Mr. Nixon that year.

Mr. PEREZ. But it can happen all over again if we open the door to
frauds through paper ballots.

The CHAIRMAN. Let me ask you this question.
What in this bill would prohibit a convicted felon from voting?
Mr. PEREZ. There is no provision at all. It nullifies our State laws

which requires that a person be a citizen. This bill does not even
require that a person should be a citizen.

The CHAIRMAN. Who fixes voting qualifications?
Mr. PEREZ. That State legislature.
The CHAIRMAN. Under this bill who fixes voting qualifications?
Mr. PEREZ. Oh, this is sort of a bureaucratic deal that would leave

it to the Attorney General. the Civil Service Commission. Now that
would be, I say, an unlawful delegation of congressional law-making
authority, but nobody seems to care about that.

The CHAIRMAN. Does Congress have such a power?
Mr. PEREZ. Congress does not have the power, but Congress would

be delegating a power that it does not have to an administrative official,
or a board.

The CHAIRMAN. Senator Hart?
Mr. PEREZ. It can be delegating d power which it does not have in

the first instance.
Senator DnicSEN. Mr. Perez, let me read you two sentences from

the district court decision in that Plaquemines Parish case which came
down on March 5, 1965. This is number 67.

Mr. PEREZ. You said what year?
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Senator DIRKSEN. 1964, October term, Louisiana and other appel-
lants versus the United States on appeal from U.S. District Court
for the Eastern District of Louisiana.

The decision was handed down in the March 8, 1965, session. That
is this month. Justice Black delivered the opinion of the court:

The applicant facing a registrary in Louisiana thus has been compelled to
leave his voting fate to that official's uncontrolled power to determine whether
the applicant's understanding of the Federal or State constitution is satisfac-
tory. As the evidence shows, colored people, even some with the most advanced
education and scholarship, were declared by voting registrars with less education
to have an unsatisfactory understanding of the constitution of Louisiana or of
the United States. This is not a test but a trap sufficient to stop even the most
brilliant man on his way to the voting booth..

That is Associate Justice Black of the U.S. Supreme Court speak-
ing about that Louisiana case, and it is presently on appeal, and, as
you indicated, it is on appeal on the merits of the case.

Mr. PEREZ. Senator, I think if you read that case, you will see where
the Court enjoined 21 parishes from usingthe constitutional test in-
cluding the Parish of Plaquemines. The Parish of Plaquemines was
not even a party defendant in that suit. Our registrar was not cited,
had no benefit of counsel, and we had been successful in the other
suit, the direction action brought against our Plaquemines Parish
registrar.

I say that that decision which included the Parish of Plaquemines
among the 21 parishes enjoined in the case in which it was not a party
was a strict miscarriage of justice, and that is all it was. Anybody
who knows anything about law knows that a person can not be con-
demned without a hearing.

What happens to the fifth amendment, due process? We were not
even a party to that suit.

Now then, following that decision, our registrar of voters was
threatened with contempt proceedings, and we said, "Let us go to
it." And this fine younglady submitted to a trial for contempt. They
tried to break down her resistance to any lawlessness of the Federal
courts, and they did not have the nerve to hold her guilty of contempt
of court because we were bound by the injunction that was rendered
in the direct action brought against us.

We were not a party to that case.
Senator DIRKSEN. Oh, you forget.
Mr. PEREZ. Sir?
Senator DIRKSEN. This case was brought against the State of

Louisiana.
Mr. PEREZ. The State of Louisiana does not register people.
Senator DIRKSEN. Wait a minute. Mr. Justice Black delivered the

opinion of the Court. Here is the opinion:
Pursuant to authority granted in 42 United States Code section 1971(c), the

Attorney General brought this action on behalf of the United States in the U.S.
District Court for the Eastern District of Louisiana against the State of Louisi-
ana, the three members of the State board of registration, and the director's
secretary of the board.

Mr. PEREZ. Yes, sir.
Senator DiRKSEN. And Plaquemines Parish is a part of Louisiana,

or is it?
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Mr. PEREZ. Plaquemines Parish operates under a parish govern-
ment under its constitution and our governing body, sir, under the con-
stitution of the State of Louisiana appoints our registrars of voters,
not the Governor, not the voter registration or the director of reg-
istration, and our registrar of voters appointed by our parish govern-
ing body was not a party to that suit nor cited nor had the benefit
of counsel nor made an appearance in that suit.

Senator DIRKSEN. I thought you said you came here this morning
representing the Governor of Louisiana.

Mr. PEREZ. Well, that is not inconsistent with the position I take
in another matter.

Senator DIRKSEN. He is the chief executive of the State of Louisiana.
Mr. PEREZ. Which is entirely irrelevant to a registrar of a parish

appointed by a parish governing body not being made a party to a State
suit.

Senator DIRKSEN. Is Plaquemines Parish in orbit somewhere?
Mr. PEREZ. No, sir. That is not funny either. Plaquemines Par-

ish is not in orbit, sir, but Plaquemines Parish has certain rights under
the Constitution. That is all.

Senator DIRKSEN. I just read you the solemn words of Justice Black.
It says it is not a test but a trap. That is his language.

The CHAIRMAN. Yes, but I do not think in fairness now that that
can be charged against Plaquemines Parish.

Mr. PEREZ. No, sir.
Senator DIRKSEN. Oh, I did not say so.
Mr. PEREZ. Because there was a direct finding in Plaquemines it was

not used as a trap, it was not used for discrimination. The registrar
was courteous, attentive, and fair to every applicant.

The CHAIRMAN. Wait just a minute. The first question Senator
Dirksen asked was about Plaquemines Parish.

Mr. PEREZ. Yes, sir.
The CHAIRMAN. And then he cited the case against the State of

Louisiana.
Senator DIRKSEN. That is correct.
Mr. PEREZ. And then he asked if Plaquemines was not a part of

the State, which is entirely irrelevant to the situation.
The CHAIRMAN. Wait just a minute, please. Plaquemines Parish

was not a party to it. As I understand it, there was a suit against
Plaquemines Parish where the U.S. court held that there was no dis-
crimination or no intimidation in Plaquemines Parish.

Mr. PEREZ. That is correct, sir.
The CHAIRMAN. That was held as a fact.
Mr. PEREZ. And I filed as evidence in the case this morning the

opinion and the judgment of the court in that case.
Senator ERVIN. If I may ask a question.
Senator DIRKSEN. Let ps clear up that -point. The Plaquemines

case, however, has not been decided on the merits yet, has it?
Mr. PEREZ. The Plaqueines case---
Senator DIRKSEN. On appeal.
Mr. PEREZ. Sir?
Senator DIRKSEN. On appeal it has not been decided on the merits'
Mr. PEREZ. It went through the Fifth Circuit of Appeals. The

case was remanded for trial on the merits because this was a trial for
a preliminary injunction, but I said-
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Senator DIRKSEN. That is right.
Mr. PEREZ. It was tried thoroughly. It cost the U.S. taxpayers

thousands of dollars, several lawyers from Washington came down
there and camped for days and days, Senator, secret agents around
gathering up evidence, and failed in the attempt to prove discrimina-
tion, coercion, or anything else against our Plaquemines Parish, regis-
trar, or anyone else in the Parish of Plaquemines.

Senator DIRKSEN. I thought that the merits were up on appeal?
Mr. PEREZ. No, sir.
Senator DIRKSEN. Yes. They found discrimination but not a pat-

tern or a practice of discrimination.
Mr. PEREZ. No, sir.
Senator DIRKSEN. It is up on appeal.
Mr. PEREZ. I beg your pardon, sre, the decision speaks for itself,

and I filed it in the re ord this morning.
Senator DIRKSEN. I must say you must have got fresh information

on it just a few moments ago.
Mr. PEREZ. I stand on the record.
Senator DIRKSEN. Remanded.
Mr. PEREZ. Sir?
Senator DIRKSEN. Remanded by the fifth circuit back to the U.S.

district court for trial on the merits.
Mr. PEREZ. That is correct, sir.
Senator DIRKSEN. Yes, sir.
Mr. PEREZ. But no reversal of the district court's finding of no

discrimination, no coercion, nothing but fairness in our registration
process.

Senator DIRKSEN. That has not been determined yet.
Mr. PEREZ. Oh, yes, it was determined.
Senator DIRKSEN. No.
Mr. PEREZ. It was determined to the embarrassment, I would say,

of the Department of Justice. They thought they had a case, and
they did not. They wanted to show up Perez, and they did not.

Senator DIRKSEN. May I say at this point in the record far be it
from me to say anything in derogation of the great Parish of
Plaquemines.

Mr. PEREZ. Thank you, sir. You know we are really proud of our
local government.

The CHAIRMAN. What was the vote in Plaquemines Parish in the
presidential election of 1952? Who carried the parish?

Mr. PEREZ. When, 1964?
The CHAIRMAN. There was a reference to your Democratic col-

leagues. Who carried Plaquemines Parish in 1952?
Mr. PEREZ. Who were the candidates then? I do not recall.
The CHAIRMAN. Eisenhower and Adlai Stevenson.
Mr. PEREZ. Oh, my God. Anybody who heard Adlai Stevenson

make that speech to the Mormon Tabernacle, great scott alive. I
went all out against him, of course, and all of our people went along
with us.

The CHAIRMAN. Who carried it,?
Mr. PEREZ. Eisenhower I do recall. It was a notable election.

Eisenhower scored 98 percent of the vote in Plaquemines Parish.
The CHAIRMAN. What about 1956?
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Mr. PEREZ. Who were the candidates then? Eisenhower carried
again. We were quite disappointed in him but there was no choice.

Senator DIRKSEN. I was going to say with-
The CHAIRMAN. What was the vote?
Mr. PEREZ. I do not recall.
The CHAIRMAN. Was it around 98 percent ?
Mr. PEREZ. I do not think it was as heavy, but I know that we

went all out for Eisenhower because Eisenhower had come out for
State ownership of tidelands, and I had something to do with that
through other sources, and framed the one question that was used in
his speech when he announced it.

The CHAIRMAN. Who carried Plaquemines in 1960?
Mr. PEREZ. 1960? Oh, let's see, the candidates were Kennedy and

Nixon. 're did not like either one. We went States Rights.
The CHAIRMAN. Who carried in 1964?
.Mr. PEREZ. Goldwater by a landslide.
Senator DIRKSEN. Mr. Perez, you do have some discriminating

voters down there.
Mr. PEREZ. 'Well, I will tell you what we tell our voters. Shall I

say what we tell our voters, sir? Wherever you see Dave Dubinsky
and his liberal party go, wherever you see Walter Reuther go, go on
the other side and you are safe.

Senator ERVIN. Mr. Chairman, if the committee will indulge me,
I do have to go and attend to another matter, and I would like to have
some items inserted in the record.

The CHAIRMAN. They will be inserted.
Senator ERVIN. I would like to have a letter written by the chancellor

and probate judge of A rkansas put in the record. It is a fine inter-
pretation of this bill.

I would like to have an editorial from the National Observer of
March 29, 1965, inserted in the record.

I would like to have an article by ,John Chamberlain which appeared
in the Washington Post for March 25 put in the record.

I would like to have an editorial from the Nashville Graphic of
March 18, 1965, stating that the voting bill ignores basic laws of
democracy, put in the record.

And I would like to have an article by Mr. A. T. Burch entitled'
"But Vote Bill Does Need Analysis" from the Chicago Daily News
of March 26, 1965, printed in the record after the judge's remarks.

The CHAIRMAN. They will be admitted.
(The documents referred to follow:)

STATE OF ARKANSAS,
13TA CHANCERY CIRCUIT,

Fayetteville, Ark., March 25, 1965

Hon. JoHN L. MCCLELLAN, U.S. Senate, Washington, D.C.
1on. J. W. FtTLBRRIGHT, U.S. Senate, Washington., D.C.
Hon. J. W. TRIMBLE, House of Rapre8entatives, Washington, D.C.

GENTLEMEN: I write you relative to the pending bill to be styled "The Voting
Rights Act of 1965."

From the comments of various Members of the Congress reported in the press,
and on the basis of what I consider to be purely political consideration, I have
little doubt but that this bill will pass both Houses of the Congress after only
a minimum period of committee consideration and open debate. Nevertheless,
I would feel remiss In my duty as a citizen if I failed to communicate to you
gentlemen my thoughts and opinions about this proposed legislation.' I in op-
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posed to the enactment of this bill primarily because I am convinced that it is
rife with unconstitutional provisions. I believe that under existing Federal
law ample safeguards and corrective and enforcement machinery exist. As
I understand it, this legislation is proposed under the authority of amendment
15 to the U.S. Constitution and particularly under section 2 of that amendment
whereby the Congress is given the power to enforce the amendment by appro-
priate legislation. This bill, I take it, is the administration's version of
appropriate legislation.

It will be noted that amendment 15 prohibits the denial of the right of citizens
of the United States to vote for any one or all of three reasons: (1) race, (2)
color, or (3) previous condition of servitude. In reading the proposed act I
fail to find anywhere in its language any reference to the denial or abridgement
of the right to vote on account of anyone of these three factors. On the contrary,
the bill rests its Justification upon a number of untried assumptions, administra-
tive decisions, and unproved conclusions; so that the full punitive and presum-
ably corrective provisions of the bill may be called into play without any advance
inquiry or prior determination as to whether in fact there has been a denial
of the right to vote for any of the three stated constitutional reasons; or whether
there has in fact, in any given case, been a discriminatory application of the
otherwise valid voter eligibility laws.

I have always understood the law to be that the several States have the
constitutional power to prescribe the qualifications of electors within the States.
I have always understood, further, that it is only in the instance where a given
State's voter qualifications law is in itself demonstrably unreasonable, or where
the law, otherwise lawful, is discriminatorily applied, that it is subject to attack
on constitutional grounds.

Thus, article 1, section 2 of the U.S. Constitution provides that the Members
of the House of Representatives shall be chosen by the people of the several
States, and the "electors in each State shall have the qualifications requisite
for electors of the most-numerous branch of the State legislature." Thus, again,
by amendment 17 to the Federal constitution, in the election of U.S. Senators,
"the electors in each State shall have the qualifications requisite for electors
of the most numerous branch of the State legislatures." Thus, agair, in the
election of the U.S. President, article 2 of the Federal constitution, section 2,
provides that "each State shall appoint, in such manner as the legislature
thereof may direct, a number of electors * * *." These are the only references
I find in the U.S. Constitution which in any way bears upon the qualifications
of voters in the several States; and in each such reference, it is seen that the
specification of the particular qualifications is a matter which is reposed by
the constitution in the several States.

it,*%., r." t,, LU , ,, ,,u viing act: Section 3 provides that no person shall
be denied the right to vote because of his failure to comply with any test or de-
vice, defined as being any requirement that a prospective voter demonstrate the
ability to read, write, understand or interpret any matter, possess good nmoral
character, etc. This provision wholly Ignores any question of whether such a
test or device is or is not reasonable, and wholly ignores the question of the right
of the States, whether wise or foolish, to prescribe such a test or device. The
great vice, however, of this section 3. is the arbitrary mariner In which it under-
takes to establish, by legislative dictum. that the application of such a voter
qualification is necessarily a discriminatory one. Thus, if in a given State or
political subdivision the Attorney General determines that such a test or device
did exist on November 1, 1964, and where it is determined by the Bureau of the
Census either that less than 50 percent of the persons of voting age were regis-
tered to vote, or less than 50 percent of the persons registered actually voted
in ,the presidental election of 1964, then it is administratively determined that
all such persons have been, in the cmstitutional sense, denied their right to vote.

This wholly ignores the fact that many persons, for many reasons,. simply
failed to qualify themselves as voters, or simply failed to vote, although quali-
fled to do so. It, in no sense, comes to grlps with the question of whether
there was a discriminatory denial or abridgment of the right to vote. It there-
fore follows that any State, or any political subdivision of a State, Is branded
as a violator of the constitutional rights of some of its citizens purely upon the
mndemontrated, improved opinions of two publi( officials, to wit, the Attorney
General and the Director of the Oensus Bureau. Th(l evil compounded in effect.
if not in form, by withholding the processes of judicial examination and relief
under the facts of the case. because this same section 3 provides that the only
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Federal forum available to anyone feeling himself aggrieved by the application
of the act is a three-Judge Federal district court in the District of Columbia.
It seems obvious that 'the factors of time, distance, end unavoidable expense
involved in litigating a local matter in a court in the District of Columbia will
in many, if not most, cases proves to be no practical benefit to those who are
entitled to a Judicial review.

Section 4 of the proposed act is a repetition of the same evils noted above but
in a different area. This section provides that upon the written complaints of 20
or more residents of a given area, the Attorney General, upon his own decision
that the complaints have merit, or that the appointment of Federal registars
is otherwise necessary, may request the Civil Service Commission to appoint as
many examiners and registrars as the Commission feels to be necessary. Here
again, the mere writing down of a complaint by 20 people, without proof,
without prior examination or inquiry, leads 'to the invocation of the full powers
of the Fderal Government, and the imposition upon officials who, no matter how
else it may be expressed, or upon what high-sounding grounds, will effectively
take over the control of State voting machinery.

In section 5 of the act, the Federal examiners and registrars who may be
appolhted are given the power to strike from the voting list any prospective
voter who has failed to vote for a period of 3 years after his name was first
placed upon the Federal voters list. This provision, of course, is nothing more
than the rank imposition of a Federal 'test for voting eligibility, and is but
another way of exerting the moral and legal force of the Federal Government
to require people to vote. Wholly aside from the question of political idealism,
embracing the theory that every eligible person ought 'to vote in every election,
the basic fact is undisputable that although one may have the right to vote and
be eligible to vote, it is wrong 'to require him 'to vote, on pain of losing his
franchise.

Section 5 also takes up the matter of poll taxes in the several States and
simply takes over and assumes the prerogative of the States in matters of the
poll tax. Under this part of section 5, if a prospective voter pays to a Federal
examiner such poll tax as might be required by State law, then such person is
qualified to vote, even though he has not paid his poll tax at the time and in
the manner specified by State law. It is argued by the proponents of the voting
rights 'bill that this provision of section 5 is based on the theory that such a
voter had not earlier paid his poll tax because .he had previously been discrimi-
nated against and therefore had no reason to pay the poll tax. This is the
sheerest of sophistry, and erects an unproved structure upon a nonexistent
foundation.

'Section 8 of the proposed act is a sort of a reverse ex post facto law. This
±- :_/ provides that any new State law imposing conditions or procedures for voting

different than those in force on November 1, 1964, must be validated by a three-
Judge U.S. district court in the District of Columbia. This simply means 'that
a State legislature must go, hat in hand, to 'the far remove of a remote Federal
court and obtain that court's prior approval of a State voting law before that
voting law becomes effective. This provision then, tears to literal shreds the
long established principles of statutory construction, of constitutional inter-
pretation, and of Judicial procedure, under which a law is presumed to be
valid unless and until it is held to be unconstitutional as a result of a case
or controversy arising between persons with personal litigious interests. With
the minor exception of the recent development of statutes authorizing courts
to issue declaratory Judgments, there has not heretofore been any law, or
theory of law, which In any fashion Justifies the requirement that an act of a
State legislature must first be approved by a U.S. court before it becomes law.
But even under the statutory provision for declaratory Judgments, if and when
the matter to be decided involves -an act of a State legislature, the question is
not whether that act of that legislature shall be permitted to become law, but
only whether such existing 4.atutory law is or !s not constitutional. ITntil
and unless such a declaratory Judgment proceedin, is instituted, the State act
is the law fully and completely, even though it is later struck down ulsIm
constitutional grounds.

In sum, this proposed law is so full of assumptions, unproved assertions,
artificial conclusions; and Is so chary of extending genuine rights of Judicial
review as to be patently and blatantly unconstitutional. And its presentation
to the Congress, a majority of whose Members are supposed to be lawyers,
should shock their legal consciences to their very foundations.
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Under the cumulative regulatory and punitive provisions of the Civil Rights

Acts of 1957, 1959 and 1964, It seems to me that there are ample provisions
whereby the alleged violation of voting rights of any citizen by any State or
political subdivision can be listed and punished, if the facts Justify it, by the
regular and traditional method of Judicial inquiry and adversary trial pro-
ceedings. The fact, if it is a fact, that the application of existing remedies for
violation of voting rights are thought to be too slow and cumbersome to
provide genuine speedy relief and correction, is no Justification at all for
deliberately flouting the Constitution by the passing of the so-called Voting
Rights Act of 1965.

The temper of the times being as it Is, and the apparent grip of emotion
over the entire civil rights spectrum being as It is, It appears to be a certainty
that this bill will pass. If it does, and If its various provisions receive the
probable endorsement of Judicial review (again reflective of the apparent
Judicial temper of the times) I am frank to say that I believe with all conviction
that a hammer blow will have been struck and an instrument forged thereby
which spells destruction to the constitutional system of this country as it was
envisioned and established by the Founding Fathers. If ever there was a
time when calm, ordered, dispassionate appraisal and judgment should be
exercised by the Congress, now is that time.

I do not know how you, Jim, and you, John, will vote on this measure.
As for you, Bill, you have already stated that you are prepared to support a
"reasonable" voting rights bill. As a former practising lawyer, as a former
instructor in constitutional law, and as a Senator, I hope that your Judgment
will lead you to conclude that this bill is not a "reasonable" bill and that you
will therefore vote against it. I hope that all three of you will do all you
legitimately can to defeat this bill.

Sincerely,.
THOMAS F. BuTr.

[From the National Observer, Mar. 29, 195]

A PUNITIVE BILL

Emotions--even in a highly educated, 20th century, automated democracy-
can run so high that men fear to speak their minds.

So it has been for almost a month, as the voting rights heat has built ever
higher. Most of those voices who assert that men should be denied a vote
because of the color of their skins were stilled long ago. The only question for
most citizens has been how to bring about Negro suffrage in those places where
it is denied.

But so high has the heat been built, so pell-mell the push to accommodate
the marching thousands, that sensible questions are being overlooked. This
is so even in the Congress, that body created to deliberate over the drafting of
the laws, to deliberate so that correcting one injustice does not sow others in
its place.

The voting bill now before Congress is plainly punitive legislation, If that
is the intent of the Congress and the nation, even under emotional duress,
so be it. But let there be no mistake that this is what it is.

It is directed against six States-Alabama, Georgia, Louisiana, Mississippi,
South Carolina, and Virginia. The record of these States on Negro voting is
bad Indeed, viewed over the past 100 years. But Georgia, Virginia, and South
Carolina have been moving to liberalize, slow though the movement may
sometimes be. And in each of the six States there are citizens who do not
oppress, citizens who in scores of quiet ways work to keep Southern society
together as a segment of American so.iety-including increasing the Negro
vote. That aside, what is the Intent-to get the Negro his vote or to punish
for the sins of the past?

It is understandable that there should be a desire to punish, particularly among
Negroes, particularly among the more emotional, both Negro and white. But
what of the bulk of the population-is that its intent? Does it know what this
voting bill provides?

For one thing, in effect it provides these six States can have no literacy quali-
ficatlons for voting, whereas the other States can if they so wish.

And there is no doubt that this is aimed specifically at these six States; a
complicated formula has been devised to make it so. If 50 percent or more
inhabitants of voting age In a State have been voting, Federal authorities will
stay out.
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The voter himself is put under strictures, apparently to force him to vote. For
if a person once registered to vote in these States fails to vote "at least once
during three consecutive years while listed," he is stricken from the register.
This may be the politician's dream, but it is hardly in the mainstream of the
Nation's democratic history.

One essential reason the Nation is In a uproar-a belated uproar---over voting
rights, is that what can be denied a Negro in South Carolina can perhaps be
denied a Swede in Minnesota or a Jew in Kansas or an Anglo-Saxon in New
York. Thus the drive to equalize the vote, everywhere.

But If six Southern States can be made to conform to unusual voting standards,
why not Minnesota and Kansas and New York? And why, some sad day, limit
this punitive conformity to mere matters of the vote?

(From the Washington Post, Mar. 25, 1965]

YOUR VOTE-CAN U.S. SET STATE STANDARD?

(By John Chamberlain)

The law, however, should be limited to sending in registrars to provide even-
handed justice in enforcing any given State's own election standards. The
Federal Government has no right to substitute standards of its own. For the
U.S. Constitution guarantees to the States the right to set their own voting
qualifications, whether of age or literacy, provided the qualifications do not dis-
criminate against anybody on a basis of race, creed, color, or previous condition
of servitude.

As things now stand, the Johnson administration would in effect abolish the
literacy test in any State in which 50 percent of the eligible voters are either not
registered or have failed to vote in the last election.

As is intended, this would strike at places li'-e Selma, Ala., where there have
been instances of arbitrary and unfair applications of the literacy qualification.

But it would also strike at South Carolina, where violations of the law
respecting registration of literate Negro voters have been conspicuous by their
rarity. The South Carolina law stipulates that a pertion must be able to read
a section of the Constitution or, as an alternative, possess $300 worth of property
as registered on the tax books.

There have been no outstanding complaints that South Carolina communities
have been applying the law in a discriminatory way. Yet, since fewer than 50
percent of the people over 21 years of age voted in the last election in South.
Carolina, Washington would be justified under the proposed legislation in
sending Federal registrars to oversee voting throughout the State. And the
Federal agents would be empowered to suspend South Carolina's literacy require-
ments in favor of a purely nominal test that would not meet the State's own
unexceptionable standards.

What impresses honest and decent southerners about all this is that it actually
denies equal protection of the law under the pretense of providing this protection.
It penalizes the Just along with the unjust. The big trouble in South Carolina,
for example, is that voters are lethargic. But lethargy is neither a State nor a
Federal offense.

The proposed voting registration law would also discriminate unfairly be-
tween, the good Southern States and a Northern State such as New York, which
has Its own literacy test.

In New York a voter has either to show that he cin read or write English or
present evidence of an 8th grade education. This effectively disqualifies Puerto
Ricans who are literate only in Spanish.

No doubt the purposes of the New York law are good; propositions are presented
in the polling booth in the English language, and citizens who can't read these
propositions can hardly vote intelligently on them. Yet, since more than 50
percent of New Yorkers go to the polls, the- State would be allowed to continue
its literacy test whereas South Carolina, for instance, would not. How this can
le Justified under the U.S. Constitution, which Aays the privileges and immunities
of the citizens shall be equal, is a mystery.

So let's have a Federal law that will guarantee fair enforcement of local ee-
tion laws without telling States what their own standards shall be. It is a rule
of good legislation that It should not throw out the baby along with the dirty
bath water.
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[From the Nashville (Tenn.) Graphic, Mar. 18, 1965

EDITORIALLY SPEAKING: LBJ's VOTiG BX.LL IGNORES BASIO LAw OF DEMOCRACY

Political observers predict that President Johnson's voting rights bill will have
easy sailing through the Congress.

Its purpose, according to the President, is to "help rid the Nation of racial
discrimination" at the ballot box.

There is nothing wrong with this purpose. The color of a man's skin should
have nothing to do with his eligibility to vote.

But there is something wrong with a bill that eliminates all restrictions on vot-
Ing, including a simple literacy test.

How can any voter, regardless of his color, cast an intelligent ballot if he does
not have the ability to read the names of candidates that are listed on the ballot
form ?

Without the ability to read, it will be quite possible for a citizen to vote for
Barry Goldwater, or some other Republican candidate for President, when he
really intended to vote for Lyndon Johnson and the Great Society.

Must there be another politically inspired bill to eliminate any such horrendous
possibility as this?

And where will control by the Federal Government end?
The President's bill provides that the Government may appoint registrars in

any voting district where less than half the eligible voters are registered or failed
to vote in the preceding general election. The Federal registrars will have the
authority to register any protesting citizen without applying the literacy test.

The bill ignores the fact that the U.S. Constitution reserves to the individual
States the right to establish their own voting laws.

It ignores the fact that there are already laws on the books under which
discrimination in voting may be eliminated through the courts.

Most important of all, it violates the basic premise of democracy which holds
that there can be no individual rights without individual responsibilities.

But the voting bill will become law because we are living in a time when
political expediency takes precedence over all other considerations.

States' rights are fading into the limbo of an age that is dying. And with it,
many fear, may also be dying the last best hope for democracy on this earth.

[From the Chicago Daily News, Mar. 26, 1965]

BUT VOTE BILL DOES NEED ANALYSIS

(By A. T. Burch)

In his speech at Cleveland Wednesday, the Rev. Martin Luther King expressed
hope that President Johnson's bill on voting rights would not suffer "paralysis
from analysis."

Nevertheless, various researchers outside the Government have analyzed it,
including Congressional Quarterly, Inc. I am indebted to it for most of the sta-
tistics I shall refer to.

If many Congressmen analyzed the bill with equal care, they might agree
with Monday's Wall Street Journal that it is an "immoral bill." In my opinion,
it needs revision, and Its passage should be "paralyzed" long enough for that
purpose.

The formulas for applying the proposed remedies for voter discrimination cer-
tainly (o not establish uniform nationwide standards. In fact, they establish
new discriminations between States which, in turn, invite discrimination between
persons. The new discriminations themselves seem to violate the letter and the
spirit of the Constitution.

Most obvious of these discriminations is the outlawing of every kind of
literacy tests in a few States, while leaving them In force in other States. Cer-
tainly, no State should be permitted to manipulate literacy tests to discriminate
against literate Negroes, as some Southern States have done, most noticeably, at
the moment, Alabama.

But the Supreme Court has repeatedly declared, and in recent years, that States
have the right to exclude albJe(tly illiterate people from voting, whatever their
race or color. In fact, all Northern States with literacy tests would be permitted
to keep them, so far as the Johnson bill is concerned.
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In my opinion, such tests represent good public policy when reasonably drafted
and honestly applied. Total illiteracy should no more be a qualification for voting
than feeble-mindedness or mental irresponsibility. The new bill recognizes the
right of States to exclude felons and legally committed mental defectives.

This bill provides for Federal takeover of registration and vote-counting only
where both of two conditions exist simultaneously. One condition is that less
than half the voting-age population of a State or subdivision shall have voted
in the 1964 election. States may still set the voting age. The number of the vot-
ing age population, for the bill's purpose, is the census bureau estimate for Noveni-
ber 1, 1964. The second condition is the existence in such State of any literacy
test whatever.

One of the illogical discriminations built into the new bill is the different treat-
ment provided for some subdivisions, such as counties, where both conditions for
Federal intervention prevail. Take a literacy-test State where more than half
the voting-age population of the whole State voted in 1964. Then the Federal
treatment applies only to subdivisions where less than half voted.

But the rule Is different in a literacy-test State where less than half the voting-
age population of the whole State voted in 1964. In such a State, Federal author- -
ity may take over in every county, including counties where more than half the
voting-age population may have voted.

If the State has no literacy test at all, no part of its area Is subject to the
new law no matter how small the proportion of actual voters to the number of
voting age.

There is an appeal procedure through which some States or subdivisions might
escape from the proposed Federal controls. Such a unit might file suit before
a three-judge court in the District of Columbia to prove that it had not actually
discriminated against any potential voters on account of their race or color at
any time within 10 years.

This Is the provision under which it is now being assumed that Alaska could
get out from under. It might also rescue the one county in Maine, the one county
in Arizona, and the one county in Idaho which appear to be threatened by the
double-barreled formula.

Previous court findings of discrimination make certain that Alabama, Louisi-
ana, Mississippi, and Georiga, would immediately get the full Federal treatment.
By coincidence-or is it?-all these States cast their electoral votes against
Lyndon B. Johnson last November.

Two other States within the formula-South Carolina and Virginia-have no
court findings of racial discrimination on the record. But the Government, it
is reported, is prepared to produce evidence that they have discriminated against
Negroes in registration and voting.

South Carolina delivered its electoral votes to Sen. Barry Goldwater, Virginia
to Mr. Johnson. Presumably the Government would press its case for a finding of
actual discrimination with equal zeal against both.

However, the six Southern States mentioned above were not the only ones
where less than half the people of voting age voted In 1964. In Texas, the vote
waa only 44.4 percent--which is less than the 47.3 percent in Louisiana and
only a fraction more than Georgia's 43.2. In Arkansas, the percentage was 49.9
percent.

The vote was less than 50 percent in each of 137 counties in Texas, but
neither the counties nor the State would be disturbed because there is no literacy
test. They would be treated like Altbama if they had tests like California's or
New York's, which the new bill does not propose to- void.

Both Texas and Arkansas delivered their electoral votes to Mr. Johnson.
The Attorney General tells congressmen that the low rate of voting In these
two States was due to voter apathy, rather than discrimination.

Still, it is only 16 months since an important part of Texas was widely de-
nouncod as a very hell-hole of, racism and bigotry. It Is only a few years since
Federal troops- were in Arkansas to put a few Negro children in a school.

Can one honestly assume that no traces of bigotry linger in either of these
States to restrict the turnout of voters or the honesty of the count? So Mr.
Johnson seems to assume. At any rate, the power structure of his home State
would not be touched by his proposed law.

The CHAIRMAN. Senator Hart.
Senator HAR'r. Mr. Perez, first I feel more comfortable now that

we have identified the 'election returns from that parish of 1952. 1
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would have been hesitant to ask because I was afraid they went the
other way.

This morning you suggested several times that persons with some-
thing less thtn a devotion to this country participated in the drafting
of this bill.

(At this point in the proceedings, Senator Ervin left the hearing
room.)

Senator HART. I will not attempt to identify because I do not
know all who had a hand in the effort to present this bill to the Con-
gress. But let me identify those whom I do know who participated
and who had taken an oath of office, and then ask whether you sug-
gest that any of these were motivated by anything other than a deep
devotion to the country: The minority leader, Senator Dirksen; our
colleague on this committee, Senator Hruska; my majority leader,
Senator Mansfield; and at points in the conference, the junior Senator
from Michigan; the Attorney General of the United States; tind at
points in the conference, the Deputy Attorney General.

In view of this explanation as to those who participated in the
drafting effort, do you still suggest that motive behind this bill is evil.?

Mr. 1 REZ. I would say unqualifiedly that the gentlemen whom you
have named are beyond question good loyal Americans and good
citizens. I have no doubt about that. I do not know the background.
I do not know what the minority or the majority leaders were handed
from some other sources, but I can say as a fact that there is very little
new in this bill because of what was attempted against us ii the suit
2 or 3 years ago cross-the-board so-called manhood suffrage, universal
registration without qualifications, and that is the crux of this bill.
and the appointment of a Federal registrar.

That is again the personal part of this bill. There is nothing new
to that.

Senator HART. You quarrel with our judgment; is that correct?
Mr. PEREZ. Oh, I say that if you really would exercise your judg-

ment, independent judgment on this bill, and would simply look at
article I, section 2, and the 17th amendment of the Constitution, and
article I, sect ions 3, 4, and 5 which preserve to the House rind to the
Senate the authority to determine the qualifications of its Members,
I think all of those constitutional questions which would be violated
by this bill, I think it would be a most healthy thing to see the members
of this committee and the Congress exercise their judgments on those
questions.

Senator HART. Well, it is a self-serving statement, but each of us
felt we were acting as independent Members of Congress.

Mr. PEREZ. I do not question the motives of the Members.
Senator HART. What I am trying to find out is why the heavy

larding in your prepared statement of the position of the Communist
Party with respect to the franchise in this country ?

I was trying to find out if there was an implication, if you felt that
the bill we have presented to the Congress is a consequence of the
Communist suggestions.

Mr. PEREZ. There is no doubt about it, Senator, that this bill would
work hand-in-glove with the Black Belt conspiracy.

Senator HART. That was not my question.
Mr. PEREZ. Was it not.?
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Senator HART. No.
My question is whether you feel that we have as agents of some

foreign power--
Mr. PEREZ. Of course not; none of my remarks I hope will be taken

in a personal way. I am only analyzing the bill, and the result of the
bill. Then I measure it with the finding Gf the Supreme Court in the
Herndon case. I have devoted a good deal of time to this question of
Communist infiltration.

I remember when the Supreme Court handed down that decision
in March 1954, I could smell it. And then I looked in the California
Senate report on subversive and Communists in government, and there
I found several of the characters whom the Court had cited as its
psychological authorities. Then I came up here and with certain
other help we dug into the question of the Communist background of
the authorities cited by the Court, especially Gunnar Mydahl's book,
and so on.

I have done a great deal of work on that and I am not going to be
fooled. I know the result of this thing. I know how it will fit in with
the Black Belt conspiracy, and I do not question the motives of anyone.
I am only looking to the painful results of this type of legislation.

Senator HART. It just strikes me as absolutely nuts to suggest
that-

Mr. PEREZ. Absolutely what?
Senator HART. Nuts.
Mr. PEREZ. N-u-t-s?
Senator HART. Nuts to suggest.
Mr. PEREZ. Yes, sir.
Senator HART. That those engaged in seeking to broaden the exer-

cise of the franchise in a free society are doing something that should
be questioned.

Rather, I suggest that they should be supported. That. is the point
I am trying to make.

Mr. PEREZ. I think that type of motive honestly entertained by any-
one is laudatory, but still I cannot help but point to the fact that this
body, this lawmaking body, does not have such authority under the
Constitution. This lawmaking body should be restrained from exer-
cising ungranted constitutional authority.

Senator HART. Now you have given us your impression as to why
the percentage of Negroes registered to vote in Louisiana is so low.
Do I understand that basically it is because you feel the character
of the Negro is such that there is not adequate motivation, that he is
indifferent to government and to the vote?" And I take it ignorant.

Is that, speaking broadly, the reasons you assign?
Mr. PEREZ. 1 say speaking broadly that, is almost correct, and I

brought in the bribery angle which is uncontrovertible, sir.
Senator HART. To what extent would you add the element of fear

as a reason to explain the strikingly low percent?
'Mr. PEREZ. I have not seen any evidence exhibited in my parish or

in any of the adjoining parishes, and I have no intimate connection
or relationship ith parishes I would s k beyond Plaquemines St.
Bernard, Oreans, and Jefferson. AnI Iwknow that in those
parishes-and I think that represents roughly a third of the State's
population-that there is no such situation existing. And it is strictly
a myth.
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You gentlemen up here, I would say you are influenced by a lot
of false propaganda in the news media that make capital out 6f things
south that they hardly notice in the same things north, east, and west.

(At this point Senator Dirksen left the hearing room.)
Senator HART. You think the President of the United States was

unduly influenced by some news story when he told us that time was
running out, and somehow or another we would have to devise a meth-
od that can protect Americans from night riders?

Mr. PEREZ. Oh, I think night riders of course are reprehensible and
abominable, and I think anyone who commits the crime of violence,
murder, or anything else, naturally they should be dealt with according
to law. But while one crime by night riders is emphasized, there are
other crimes just as heinous which are not, and I do not know that
we want to go into that.

A grl dragged by eight Negroes to be raped, a young sailor tries to
defend her and he is beaten up to a pulp; a fine young Jewish woman
I believe in a New York elevator followed by a Negro who pulls her
down to the basement, rapes and murders her; a fine young man
stabbed to death, a constable, a police officer in Mississippi murdered
by a Negro none of these things are capitalized for propaganda.

Senator HART. Mr. Perez, over the years those of us who have been
here concerned with this civil rights question, always we are told when
we suggest that there is force and violence against a Negro in the South
to prevent him from exercising a federally guaranteed right, we are
told what is the difference between that and assault on a subway or a
knifing in a city park in the North.

Mr. PEREZ. Ido not know-
Senator HART. Just a minute.
The answer we feel is very clear. The community is offended in

the North by this conduct. bue process of law follows and punish-
ment is meted out. We sometimes get the feeling that those Who use
force and violence in the South to create an atmosphere which produces
the kind of voting registration figures we are talking about today
is sort of a local hero, and is contributing to the folklore which creates
some sort of pride in the community, and this is the difference.

That is a harsh thing to say, and I will conclude-
Mr. PEREZ. I would like to answer, Senator, when you get through

if it is a question.
Senator HART. No, it is not, a question.
Whether rationally or not, I think that sincere though your state-

ments have been, they serve only to convince more strongly than ever
those of us who support this kind of legislation that there is very
great need for it..

(At this point, Senator Javits left the hearing room.)
enator HART. In fairness, since we spent all day sitting- together,

thought, you having told me your impression about this bill, I had
better tell you my impression in light of the testimony just given.

The CIAIMAN. Judge, will you comment now?
Are you through?
Senator HART. Yes.
Mr. PEREZ. Yes, sir, I would like to conhient on that.
The CHAIRMAN. All right, sir.
Mr. PEREZ. Because a crime on the streets of the South does not

compare with a cri6m on the streets from the Nation's Capital, North,
and East.
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I can recall that I was here with Mrs. Perez, my wife, about 4 years
ago, and we left our Congressman's office I believe, and we were
walking right by the Capitol in a beautiful little park, the wife and I,
and two policemen came up to us. We had strolled within a block or
two. These policemen said, "Mister, I do not know where you are
from, but I would advise you not to walk along the streets," at about
4 o'clock on a bright afternoon in the Nation's Capital. It was not
safe for a man and his wife to walk peacefully along the boulevard
enjoying the beautiful scenery, within a block from the Nation's
Capitol.

Then we find that in Philadelphia, after a series of violent crimes
by Negroes, the police are riding the streetcars, the subways, with
police dogs. And of course we should forget, because the news media
has not carried on the propaganda, what, happened in New York and
in the other States with those demonstrations and the acts of violence
and how the police were brutalized, and in turn they were charged
with brutality.

No, it is unfortunate, but we should not encourage the fronts who
carry out the orders of the Comintern to stir up strife and national
disunity in our land, and that is what the fronts are busy doing.

As men of reason, we should recognize that fact, and not be stain-
peded into violating the Constitution or enacting of such legislation
as this. It will certainly do not good.

What do you expect will happen in the South when the Federal
Government tries to impose Negro rule on the South in the second
Reconstruction?

Why was the Klan born during Reconstruction times?
To defend white women, encouraged by the military during the

first Reconstruction.
What will happen when the second Reconstruction comes, sir? It

is our women that we have to protect, and we are going to protect
them, and if the people have to go underground, that is where they
are going. It is a threat against the South.

This is the most pernicious bill that has ever been thought of since
reconstruction times, the most abominable threat of legislation against
us. There is no place for this in our system of laws under the
Constitution.

Senator HART. Mr. Perez, I think none of us here, you nor I nor
others, want to see what you fear come to the South, miltary rule.
But I think the South hadl better come up with some solution to the
problem of 2, 3, 4, and 5 percent of a whole group being registered
or suggest to us a solution that will cure this, or -Ise the second
Reconstruction that you talk about will have been brought upon you
as the first one was.

Mr. PFREZ. No, sir; we are not called upon to take anybody by the
hand and have them register. There are enough laws on thie books
now, enough so-called civil rights li'ws, to protect everybody's rights,
and the courts are open to them.

Now, the purpose of this legislation is to close the courts in matters
of registration, nullify all laws as to registration in the six Southern
States that would be penalized, make conquered provinces of them,
because the process is not, fast enough.

(At. this point Senator Burdick entered the hearing room.)
(At this point Senator Tydings returned to the hearing room.)
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Mr. PEREZ. Why?
Now we, as practical politicians, know why. We are not being

fooled and we do not like it. Because the present Democratic ad-
ministration wants another landslide next time, because five Southern
States voted against them, and they want to punish them. They want
to put Negro rule over them because they can control the votes.
Because tis Congress is voting bills and bills for the same people
that they want to list as voters.

You have a poverty program. You have a so-called education ap..
propriation of a billion and a quarter. For what?

So-called underprivileged children of families making less than
$2,000 a year that are already on the welfare rolls at State and Federal
taxpayers' expense. Now people are not blind to that. It is another
political payoff.

This country apparently will take a long time to finally pay off
for this last election. Let's be frank about it. There is no doubt
about that. We are not fooled by what is going on up here.

We, the taxpayers, have no rights. We shell out under penalties.
That type of legislation is nothing less than bribes, ill disguised.

Senator HART. Mr. Perez, I am sorry if you go back to Louisiana
feeling that the purpose for this le islation is to satisfy the ambitions
of Communists, and a President No wants to carry five more States
next time.

Men and women who voted against the President of the United
States, North, East, West, and South, share the conviction that we had
better get legislation like this, and we are really indifferent to the
attitude of the Communists in this effort.

Do not go south thinking that this is some handmaiden of a con-
siracy between !4iidon Johnson and political ambition of the
Communists.

(At this point Senator Javits returned to the hearing room.)
Senator I-kRT. This really is an effort to respond to the overwhelm-

ig conscience of this country. That is just as'serious a note on which
to close as any I can think of perhaps, Mr. Chairman.

Mr. PEREZ. Senator, could I hand you this? I did not want to offer
it in the record, but I want you to read it.

Senator HART. Is this my FBI file?
Mr. PEREZ. No.
I thought I might offend somebody's feelings if I offered it for the

record.
The CHAIRMAN. Senator Tydings.
Mr. PEREZ. I do not mind handing it to the members of the com-

mittee if they want to see it.
The CHAIRMAN. Senator Burdick, any questions?
Senator BURDICK. No.
Senator HRUSKA. Mr. Chairman, I do not know that I have any

questions, but the opinion was read from in part ill the cast of Louisiana
and others against the ITnited States, the opinion th:,1 was delivered by
Mr. Justice Black on March 8, 1965. I think it would be good for
the record to have the entire text of' the opinion appear in the record
so that the passages read from will not be out of context.

I shall ask un'nunous consent.
The CImm4 ARMN'. It will )e included at the conclusion of his

testimony.
(The ol)ini ol referred to follows:)



VOTING RIGHTS

SUPREME COURT OF THE UNITED STATES

No. 67.-OCTOBER TERM, 1964.

Louisiana et al., Appellants, On Appeal From the United
States District Court for

V. Ithe Eastern District of
United States. Louisiana.

[March 8, 1965.]

MR. JUSTICE BLcK delivered theOpinion of the Court.
Pursuant to authority granted in 42 U. S. C. § 1971 (c)

(1958 ed., Supp. V), the Attorney General brought this
action 9fl behalf of the United States in the United States
District Court for the Eastern District of' Louisiana
against the State of Louisiana, the three members of the
State Board of Registratidn, aid the Director-Secretary
of the Board. The coiplaint charged that the defend-
ants by following and enforcing u constitutional state
laws had been denying and unless restrained by the court
would continue to deny Negro citizens of Louisiana the
right to vote, in violation of 42 U. S. C. § 1971 (a)
(1958 ed.) I and the Fourteenth' and Fifteenth Amend-
ments to the United States Constitution. The case was
tried and after submission of evidence,2 the three-judge

'"All citizens of the United States who are otherwise qualified by
law to vote at any election by the people in any State, Territory,
district, county, city, parish, township, school djtrict, municipality,

or other territorial subdivision, shallow he.entitled and allowed to vote
at all such elections, without distinction of race, color, or previous
condition of servitude; any constitution, law, custom, usage, or regu-
lation of any State or Territory, or by or under its authority, to
the contrary notwithstanding." 16 Stat. 140, 42 U. S. C. § 1971 (a)
(1958 ed.).

2 The appellants did not present any evidence. By stipulation all
the Government's evidence was presented in written form.
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-District Court, convened pursuant to 28 U. S. C. § 2281
(1958 ed.), gave judgment for the United States. 225
F. Supp. 353. The State and the other defendants
appealed, and we noted probable jurisdiction. 377 U. S.
987.

The complaint alleged, and the District Court found,
that beginning with the adoption of the Louisiana Con-
stitution of 1898, when approximately 44% of all the reg-
istered voters in the State were Negroes, the State had
put into effect a successful policy of denying Negro citi-
zens the right to vote because of their race. The 1898
constitution adopted what was known as a "grandfather
clause," which imposed burdensome requirements for
registration thereafter but exempted from these future
requirements any person who had been entitled to vote
before January 1, 1867, or who was the son or grandson
of such a person.3 Such a transparent expedient for dis-
franchising Negroes, whose ancestors had been slaves
until 1863 and not entitled to vote in Louisiana before
1867,4 was held unconstitutional in 1915 as a violation of
the Fifteenth Amendment, in a case involving a similar
Oklahoma constitutional provision. Guinn v. United
States, 238 U. S. 247. Soon after that decision Louisiana,
in 1921, adopted a new constitution replacing the repudi-
ated "grandfather clause" with what the complaint calls
an "interpretation test," which required that an applicant
for registration be able to "give a reasonable interpreta-
tion" of any clause in the Louisiana Constitution or the
Constitution of the United States.' From the adoption
of the 1921 interpretation test until 1944, the District
Court's opinion stated, the percentage of registered voters

3 La. Const. 1898, Art. 197, § 5. See generally Eaton, The Suffrage
Clause in the New Constitution of Louisiana, 13 Harv. L. Rev. 279.

4 The Louisiana Constitution of 1868 for the first time permitted
Negroes to vote. La. Const. 1868, Art. 98.

La. Const. 1921, Art. VIII, §§ 1 (c), I (d).
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in Louisiana who were Negroes never exceeded one per-
cent. Prior to 1944 Negro interest in voting in Louisiana
had been slight, largely because the State's white primary
law kept Negroes from voting in the Democratic Party
primary election, the only election that mattered in the
political climate of that State. In 1944, however, this
Court invalidated the substantially identical white pri-
mary law of Texas," and with th iexpliqit statutory bar to
their voting in the primary removed and because of a gen-
erally heightened political interest, Negroes in increasing
numbers began to register in Louisiana. The white pri-
mary system had been so effective in barring Negroes fronj
voting that the "interpretation test" as a disfranchising
device had fallen into disuse. Many registrars continued
to ignore it after 1944,- And in the next dozen years the
proportion of registered voters who Were Negroes rose
from two-tenths of one percent, to approximately 15%
by March 1956. T is fact, coupled with this Court's

14 i l~.r c~fe 
71954 invalidation of~laws reqj1rin4 school segregation, ¢

prompted the State totry ne e ies to keep the white
citizens in control. The Lottilianal.egislature created a
committee which became known as the "Segregation
Committee" to seek means of accom'nphishing this goal.
The chairman of this committee also helped to organize
a semiprivate group called the Association of Citizens
Councils, which thereafter acted in closeooIperation with
the legislative committee tQ p.teservv white suptemacy.
The legislative committee and the Citizens Councils set
up programs, which parish voting registrars were required
to attend, to instruct the registrars on how to promote
white political control. The committee and the Citizens
Councils also began a wholesale challenging of Negro
names already on the voting rolls, with the result that

:Smith v. Allwright, 321 U. S. 649.
Brown v. Board of Education, 347 U. S. 483.

VOTING RIGHTS
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thousands of Negroes, but virtually no whites, were
purged from the rolls of voters. Beginning in the middle
1950's registrars of at least 21 parishes began to apply the
interpretation test. In 1960 the State Constitution was
amended to require every applicant thereafter to "be able
to understand" as well as " give a reasonable interpreta-
tion" -of any section of the State or Federal Constitution
"when read to him by the registrar." 1 The State Board
of Registration in cooperation with the Segregation Com-
mittee issued orders that all parish registrars must strictly
comply with the new provisions.

The interpretation test, the court found, vested in the
voting registrars a virtually uncontrolled discretion as to
who should vote and who should not. Under the State's
St4.tutes and constitutional provisions the registrars, with-
uu any objective standard to guide them, determine the
m ,nner in which the interpretation test is to be given,
whether it is to be oral or written, the length and com-
plexity of the sections of the State or Federal Constitu-
tions to be understood and interpreted, and what inter-
pretation is to be considered correct. There was ample
evidence to support the District Court's finding that reg-
istrars in the 21 parishes where the test was found to have
been used had exercised their broad powers to deprive
otherwise qualified Negro citizens of their right to vote;
and that the existence of the test as a hurdle to voter
qualification has in itself deterred and will continue to
deter Negroes from attempting to register in Louisiana.

Because of the virtually unlimited discretion vested by
the Louisiana laws in the registrars of voters, and because

8 La. Act 613 of 1960, amending La. Const., Art. 8, § 1 (d),
implemented in La. Rev. Stat. §§ 18:35, 18:36. Under the 1921 con-
stitution the requirement that an applicant be able "to understand"
a section "read to him by the registrar" applied only to illiterates.
La. Const., 1921, Art. 8, § 1 (d); compare id., § 1 (c).
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in the 21 parishes where the interpretation test was
applied that discretion had been exercised to keep Negroes
from voting because of their race, the District Court held
the interpretation test invalid on its face and as applied,
as a violation of the Fourteenth and Fifteenth Amend-
ments to the United States Constitution and of 42 U. S. C.
§ 1971 (a).' The District Court enjoined future use of
the test in the State, and with respect to the 21 parishes
where the invalid interpretation test was found to have
been applied, the District Court also enjoined use of a
newly enacted "citizenship" test, which did not repeal the
interpretation test and the validity of which was not chal-
lenged in this suit, unless a reregistration of all voters
in those parishes is ordered, so that there would be no
voters in those parishes who had not passed the same test.

I.

We have held this day in United States v. Mississippi,
ante, p. -, that the Attorney General has power to bring
suit against a State and'its officials to protect the voting
rights of Negroes guaranteed by 42 U.. S. C. § 1971 (a)
and the Fourteenth and Fifteenth Amendments. There

9,Although the vote-abridging purpose and effect of the (inter-
pretation] test render it per se invalid under the Fifteenth Amend-
ment, it is also per ae invalid under the Fourteenth Amendment. The
vices cannot be cured by an injunction enjoining its unfair applica-
tion." 225 F. Supp., at 391-392.

10 It is argued that the members of the State Board of Registra-
tion were not properly made defendants because they were "mere
conduits," without authority to enforce state registration require-
ments. The Board has the power and duty to supervise adminis-
tration of the interpretation test and prescribe rles and regulations
for the registrars to follow in applying it. La. Rev. Stat. § 18:191A;
La. Const., Art. 8. § 18. The Board also is by statute directed to
fashion and administer the new "citizenship" test. La. Rev. Stat.
§ 18:191A; La. Costt, Art, 8, § 18. And the Bofird has power to
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can be no doubt from the evidence in this case that the
District Court was amply justified in finding that Lou-
isiana's interpretation test, as written and as applied, was
part of a successful plan to deprive Louisiana Negroes of
their right to vote. This device for accomplishing uncon-
stitutional discrimination has been little if any less suc-
cessful than was the "grandfather clause" invalidated by
this Court's decision in Guinn v. United States, supra, 50
years ago; which when that clause was adopted in 1898
had seemed to the leaders of Louisiana a much preferable
way of assuring white political supremacy. The Gov-
ernor of Louisiana stated in 1898 that he believed that
the "grandfather clause" solved the problem of keeping
Negroes from voting "in a much more upright and manly
fashion" 11 than the method adopted previously by the
States of Mississippi and South Carolina, which left the
qualification of applicants to vote "largely to the arbi-
trary discretion of the officers administering the law." 12
A delegate to the 1898 Louisiana Constitutional Con-
vention also criticized an interpretation test because
the "arbitrary power, lodged with the registration officer,
practically places his decision beyond the pale of judi-
cial review; and he can enfranchise or disfranchise vot-
ers at his own sweet will and pleasure without let or
hindrance." 13

remove any registrar from office "at will." La. Const., Art. 8, § 18.'
In these circumstances the Board members were properly made de-
fendants, Compare United States v. Miasieippi, ante, at 12-13.

Tikre is also no merit in the argument that the registrars, who were
not defendants in this suit, were indispensable parties. The regis-
trars have no personal interest in the outcome of this case and are
bound-to follow the directions of the State Board of Registration.

11 Louisiana Senate Journal. 1898, p. 33.
12Ibid.
8 Kernan, The Constitutional Convention of 1898 and its Work,

Proceedings of the Louisiana Bar Association for 1899, pp. 59-60.
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But Louisianans of a later generation did place just
such arbitrary power in the hands of election officers who
have used it with phenomenal success to keep Negroes
from voting in the State. The State admits that the
statutes and provisions of the state constitution establish-
ing the interpretation test "vest discretion in the registrars
of voters to determine the qualifications of applicants for
registration" while imposing "no definite and objective
standards upon registrars of voters for the administration
of the interpretation test." And the District Court found
that "Louisiana... provides no effective method whereby
arbitrary and capricious action by registrars of voters may
be prevented or redressed." 14 The applicant facing a
registrar in Louisiana thus has been compelled to leave
his voting fate to that official's uncontrolled power to de-
termine whether the applicant's understanding of the
Federal or State Constitution is satisfactory. As the
evidence showed, colored people, even some with the most
advanced education aitd scholarship, were declared by
voting registrars with less education to have an unsatis-
factory understanding of the constitution of Louisiana
or of the United States. This is not a test but a trap,
sufficient to stop even the most brilliant man on his way
to the voting booth. The cherished right of people in a
country like ours to vote cannot be obliterated by the use
of laws like this, which leave the voting fate of a citizen
to the passing whim or impulse of an individual registrar.
Many of our cases have pointed out the invalidity of
laws so completely devoid of standards and restraints.
See, e. g., United States v. L. Cohen Gfrocery Co., 255 U. S.
81. Squarely in point is Schnell v: Davis, 336 U. S. 933,
affirming 81 F. Supp. 872 (D. C. S. 15D'Ala.), in which
we affirmed a district court judgment striking down as a
violation of the Fourteenth and Fifteenth Amendments

14 225 F. Supp., at 384.
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an Alabama constitutional provision restricting the right
to vote in that State to persons who could "understand
and explain any article of the Constitution of the United
States" to the satisfaction of voting registrars. We like-
wise affirm here the District Court's holding that the pro-
visions of the Louisiana Constitution and statutes which
require voters to satisfy registrars of their ability to "un-
derstand and give a reasonable interpretation of any sec-
tion" of the federal or Louisiana constitutions violate the
Constitution. And we agree with the District Court that
it specifically conflicts with the prohibitions against dis-
crimination in voting because of race found both in the
Fifteenth Amendment and 42 U. S. C. § 1971 (a) to sub-
ject citizens to such an arbitrary power as Louisiana has
given its registrars under these laws.

II.
This leaves for consideration the District Court's decree.

We bear in mind that the court has not merely the power
but the duty to render a decree which will so far as pos-
sible eliminate the discriminatory effects of the past as
well as bar like discrimination in the future. Little if
any objection is raised to the propriety of the injunction
against further use of the interpretation test as it stood
at the time this action was begun, and without further
discussion we affirm that part of the decree.

Appellants' chief argument against the decree concerns
the effect which should be given the new voter-qualifica-
tion test adopted by the Board of Registration in August
1962, pursuant to statute 15 and subsequent constitutional
amendment "6 after this suit had been filed. The new
test, says the State, is a uniform, objective, standardized
"citizenship" test administered to all prospective voters
alike. Under it, according to the State, an applicant is

is La. Act 62 of 1962, amending La. R. S. 18:191A.
10 La. Act 539 of 1962, amending La. Const., Art. 8, § 18.
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"required to indiscriminately draw one of ten cards.
Each card has six multiple choice questions, four of which
the applicant must answer correctly." Confining itself to
the allegations of the complaint, the District Court did
not pass upon the validity of the new test, but did take
it into consideration in formulating the decree.' The
court found that past discrimination against Negro appli-
cants in the 21 parishes where the interpretation test had
been applied had greatly reduced the proportion of poten-
tial Negro voters who were registered as compared with
the proportion of whites. Most if not all of those white
voters had been permitted to register on far less rigorous
terms than colored applicants whose applications were re-
jected. Since the new "citizenship" test does not provide
for a reregistration of voters already accepted by the regis-
trars, it would affect only applicants not already regis-
tered, and would not disturb the eligibility of the white
voters who had been allowed to register while discrimina-
tory practices kept Negroes from doing so. In these 21
parishes, while the registration of white -persons was in-
creasing, the number of Negroes registered decreased from
25,361 to 10,351. Under these circumstances we think

17 Like the District Court, we express no opinion as to the consti-
tutionality of the new "citizenship" test. Any question as to that
point is specifically reserved. That test was never challenged in the
complaint or any other pleading. The District Court sjid "we re-
peat that this decision does not touch upon the constitutionality of
the citizenship test as a state qualification for voting." 225 F. Supp.,
at 397. The Solicitor General did not challenge the validity of the
new test in this Court either in briefs or in oral argument, but instead
recognized specifically that that issue was ndt- before us in this case.
And at oral argument in this Court the attorney for the United States
stated that the Government has pending in a lower court a new suit
challenging registration procedures in Louisiana "under the new
regime," i. e., employed subsequent to the invalidation of the inter-
pretation test in this case. The new "citizenship" test, he said, "is
simply rot an issue in this proceeding and was not invalidated in the
lower court and we are not here challenging it."
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that the court was quite right to decree that, as to persons
who met age and residence requirements during the years
in which the interpretation test was used, use of the new
"citizenship" test should be postponed in those 21 parishes
where registrars used the old interpretation test until
those parishes have ordered a complete reregistration of
voters, so that the new test will apply alike to all or to
none. Cf. United States v. Duke, 332 F. 2d 759, 769-770
(C. A. 5th Cir.).

It also was certainly an appropriate exercise of the Dis-
trict Court's discretion to order reports to be made every
month concerning the registration of voters in these 21
parishes, in order that the court might be informed as to
whether the old discriminatory practices really had been
abandoned in good faith. The need to eradicate past evil
effects and to prevent the continuation or repetition in
the future of the discriminatory practices shown to be
so deeply engrained in the laws, policies, and traditions
of the State of Louisiana, completely justified the District
Court in entering the decree it did and in retaining juris-
diction of the entire case to hear any evidence of discrim-
ination in other parishes and to enter such orders as
justice from time to time might require.

Affirmed.

MR. JUSTICE HARLAN considers that the constitutional
conclusions reached in this opinion can properly be based
only on the provisions of the Fifteenth Amendment. In
all other respects, he fully subscribes to this opinion.
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Senator HRUSKA. Mr. Perez, you have stated in your testimony a
little bit ago that there was a violation of section 5 of article 1 of the
Constitution, and I presume you refer to the language therein reading
this way:

Each house shall be the judge of the elections, returns and qualifications of its
own members.

Mr. PEREZ. Yes, sir.
Senator HRUSKA. I take it further that you have reference to section

9-E when you say that this act violates that part of our Constitution.
That is the one which authorizes the Federal court to issue an order
enjoining certification of the results of the election ?

Mr. PEREZ. Yes, sir.
Senator HRUSKA. Let me ask you, Mr. Perez, if section 2 of the 15th

amendment would not be the basis for the concluding section 9-E in
the bill that we are now considering, and that section 2 reads:

The Congress shall have power to enforce this article by appropriate legislation.

Mr. PEREz. That certainly does not imply the right to tie up elections
and to take away from the Senate and the House the right to be the
judge of elections returns and qualifications of its own members. It
never has been construed that way and could not logically be construed,
that way, sir.

But the reason why I cited section 5 of article I was because from a
practical standpoint, when a case gets into court, it could be tied up
months and months, a year or more before final adjudication. Tn the
meantime, where does Congress stand with its authority and with its
right to be the sole judge of the election returns and qualifications of
its own members, when six senators next timp in next year's election
could be held up in such litigation without a certification of a certificate
of election. They could not appear before the Congress to be recog-
nized.

The Congress would have no right under this legislation, this pro-
posed legislation, to judge as to the election and returns and qualifica-
tions until it has a certificate of election. That certificate would beenjoined.
That is what I mean. I think it is very clear.
Senator HRUSKA. And it is your thought that section 2 of article 15

would not reach so far?
Mr. PEREz. Absolutely, no, sir.
Senator HnUsKA. As to have Congress empbwered to legislate in such

a way that would transgress section 5?
Mr. PEREZ. Absolutely, sir, because any person, any person could file

complaint that his vote was not counted, and an injunction could be
issued. He would not have to allege that his vote or any vote would
change the result of the election as is required by State law in any
election contest.

It must be alleged that these illegal votes, these disqualified votes,
if cast out. these illegal votes if counted would change the result of the
election. Not here.

Any moron, any person could complain to a Federal attorney under
this bill, "I have been interfered with in my right to vote. Somebody
attempted to interfere. My vote was not counted."
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Bingo, an injunction is issued by an accommodating Federal court
under authority of the Department of Justice. And the Senators' and
the Conirressmen's election returns are bottled up and no certificate is
issued. It cannot get to the House. It cannot get to the Congress so
that Congress can exercise its constitutional right to be the judge of
the election and the returns of one of its own members.

Senator HRUSKA. Mr. Perez if an injunction were issued pursuant
to section 9, do you think the Congress would be bound by it and that
they would heed that injunction order?

Mr. PEREz. Necessarily so, sir, because from a practical standpoint,
from the mechanics of the thing, no election certificate would be issued
from that State or that district as to the election of a Senator or Cdn-
gressman. The injunction would prevent them from issuing a. certifi-
cate of election.

Senator HRUSKA. And it is your thought that until a certificate is
issued, that neither House of the Congress acquires jurisdiction over
the election ?

Is that your point?
Mr. PEREZ. I say that, yes, sir, definitely.
Senator HRUSKA. There are several of these sections, you know,

Mr. Perez, that are under consideration for amendment and for re-
vision, and I wanted to bring this point out as clearly as I could so that
we would understand the basis for your objection.

Mr. PEREz. My basis is strictly constitutional. If I had the privilege
of making one suggestion for amendment, do you know what it would
be?

Senator HRusKA. I have an idea.
Mr. PEREZ. I would strike out lines 1 and 2 "Be it enacted by the

Senate and House of Representatives of the United States."
Senator HUSKA. That was my first question, Mr. Perez, but I did

not express it.
Mr. P z. I would strike out the enacting clause.
Senator HRUSKA. Thank you very much.
Mr. PREZ. Thank you, Senator.
The CHAIRMAN. Senator Javits I
Senator JAViTs. Mr. Perez, I have not been here throughout your

testimony, so that if I ask anything which you have already answered,
I hope that you will state that. I have had other problems and other
responsibilities in other committees today. I was interested, though,
in the fact that a great deal of your testimony is philosophical and
sociological, and so I hope you will answer this question.

Do you think it is good for.the United States for approximately
3 to 4 percent of the Negroes to be voting and not more in your
particular parish?

Mr. PEREz. It is not a question of whether it is good or whether
it is bad.

This bill naturally would avoid any effort on the part of Negroes to
register. They would not be registered under this bill. They would
be listed. They might be given numbers, but they would be listed.
That is not registration. But under that they would be given the right
to vote.

Now that implies in itself that those who perfected this bill and
who are responsible for that provision realize that the Negroes do not
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have sufficient interest in language or enough numbers to go and
register on their own. They have to be listed.

Senator JAvyTs. I gather that Negroes in your parish pay taxes like
white people, do they not?

Mr. IEEZ. Oh, I tell you we have the lowest tax rate in the State,
and there are not 10 percent of property holders in Plaquemines that
pay a property tax. I would say there is not but a handful of Negroes
that pay taxes of any kind.

Senator JAVITS. You make every effort to collect taxes whether it
is from white or Negro, do you not, when they are due?

Mr. PEREZ. Oh, yes, but as I say, we have the lowest tax rate in the
State and we lave a homestead tax exemption of $2,000, and I did
not check the figures, but in the 10 percent of the property holders,
including corporate property holders who pay property tax, I dare-
say that not 100 Negroes in Plaquemines Parish pay taxes, property
taxes.

Senator JAVITS. Do you think that it is the function of government
to encourage people to vote?

Mr. PEREZ. Well, we do everything in a general way to encourage
people to register. I remember the New Orleans newspapers pub-
lishing paid ads reminding people that there are only a certain num-
ber of days left to register, and the importance of registering to vote
and the duties of the citizen to register and vote and that is a common-
place thing. The newspapers are just full of it. But they do not
respond.

Senator JAVITS. You, I gather, sir, are an important, or at least
you are a political leader of your parish, are you not ? You have been
for many years?

Mr. PRfEZ. Well, I would say that I have held local office and I
am strictly a local government man since December of 1919. I think
that is so, but I think we have made a record of which we can bejustly
proud.

Senator JAvMas. Have you ever undertaken any activities to en-
courage whites to vote?

Mr. PERZ.",Yes, sir.
Seantor JAVITS. Of what character?
Mr. PEREZ. Sir?
Senator JAWTS. Of what character?
Mr. PEREZ. Well, we have an organization, and that organization

contacts their friends and asks them to goand register. That is the
usual activity.

Senator JAVITs. Has that been done by your organization with
respect to Negroes at any time?

Mr. PRFz. No, and 'I gave the reason why we personally do not
canvass and encourage Negroes to register.

We leave them on their own. If they register, it is all right. And
I do not know whether youwere here when I gave my reason for it.

The CHAIRMAN. No, sir; fie was not here.
Mr. PF Eaz. The reason for that is, Snator, that it is customary; it

is traditional among the Negro voters thatthey have certain leaders,
principal preachers, and around election time these preachers are
pretty adept. at shaking down candidates. They will go to one, they
will go to the other and they want a price from one and a price from
the other. Of course we do not like to be involved in bribing voters.
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In my parish, as I say, for 40 years I have had a standing cash
reward of $1,000 for anyone who gves information that would lead
to the arrest and conviction of anybody for vote buying.

I will say that my parish is as clean as any unit of government can
be from that standpoint.

Senator JAVITS. So that this activity which you describe does not
take place in your parish?

Mr. PFRFZ. I will guarantee you that, sir.
Senator JAVITS. And so in your parish the Negro is let strictly

alone?
Mr. PEREZ. They are on their own; yes, sir.
Senator JAVITS. You do not encourage them to vote. You do not

discourage them. You do nothing about it?
Mr. PEREZ. That is correct sir, and the Federal court so found in

a contested suit brought by the Attorney General against our parish
registrar of voters.

Senator JAVTh. You do encourage white people?
Mr. PEREZ. Yes, sir- I do.
Senator JAvrrs. Di you ever consider it the duty of citizenship to.

encourage all people to vote?
Mr. PERFZ. I do not think it is incumbent upon us to encourage those

whom we think would not be good voters.
Senator JAVITS. Do you think a condition of immorality among

Negroes is of a character which communicates itself to the whole
community so that it is advisable to-

Mr. PFREZ. I do not say that it affects the white people but it does
affect the Negro community and very much so.

I remember just recently we took a little census, a partial census.
We wanted to see how many people were employed, for instance. Our
census taker came back and showed me one case where a Negro woman
had 21 children and 11 fathers of 21 children, and that is an exceptional
case maybe, but that, is the usual run of things.

Senator JAviTs. Do you not think it would contribute to the health
and prosperity of your community if that situation was improved?

Mr. PEREZ. I will tell you what we are doing to try to improve it
sir, and we are the only ones doing it in the whole United States, and
I say it without question. We have the finest schools. We spent 12
and a half million dollars in building modern schools for our Negroes
and whites. We offer scholarships, sir. We spent over $50,000 a year
to give scholarships to encourage Negroes and whites alike, graduates
of our high schools, to go to college, and I daresay the State of New
York or Illinois or any other State in the Union does not do it. '

We have stepped up our scholarship program to offer as much as
$400 for any of our high school graduates taking physical science,
engineering, medicine, and if they made grades of an average of 3
out of a possible 3.5, we double it. If they make a 2.5 average out of
a possible 3.5, we give them a 50-percent bonus.

That is the type parivih government we operate.
Senator JAVIrs Would you say that the-
Mr. PEREZ. That is for every school year.
Senator JAvITs. Would you say that the educational level of the

Negro community in your parish has risen in the last 10 years?
Mr. PzREz. Oh, undoubtedly it has.
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Senator JAviTs. Has risen markedlyI
Mr. PEREZ. But I can tell you, sir, that immorality exists

among our Negro teachers. We have had to fire a principal who had
an a air with a schoolteacher; a schoolteacher, a graduate of one of
our Negro universities had to get, what is it called, marital leave and
the superintendent said "I didn't know you were married." She said,
"I aint, but I expect to be after the child is born."

And that kind of stuff. This morality idea is just foreign to them.
Senator JAVIT. As the educational level has risen, has the extent

of Negro voting risen I
As the educational level has risen, I gather from what you say that

the percentage of Negro voting has not risen.
Mr. Pr.EZ. We have a very.amall percentage of our Negroes who

are registered, because they have not made any effort to register.
Senator JAVITS. Even those who have become educated f You say

that is true even of those?
Mr. PEREZ. I say that generally, yes, sir.
I will tell you of the experience that we had in this suit which the

Attorney General brought against our registrar.
There were 41 Negroes who had not passed the registration tests

and the court ordered-the registrar to notify them to come to the court-
house and be registered. The registrar complied, wrote these 41
Negroes, and I say there were not 15 percent of them who responded,
who even came back to try and register.

Now those are not conditions resulting from intimidation coercion,
discrimination or anything, sir, because the court so founa, and the
Att6rney General's Office sent us I think a dozen assistants down there
at the cost of thousands of dollars to try to-prove something. They
did not like Perez. They were going to prove something. And they
did not prove a thing.

Senator JAVITS. From discriminatory testing you say it was not
attributable to any of those ?

Mr. PEREZ. Yes, sir.
The court found that the registrar deputy helped some white people

and also helped some Negroes to register.
Senator JAVITS. Have any white people been barred from voting

because of immorality?
Mr. PEREZ. I can tell you I am sure as many or more white people

were denied registration because they failed to qualify than N-egroes
were turned down.

Senator JAviTs. I asked about immorality.
Mr. PEREZ. I understand your question, sir.,
Senator JAvrrs. If I may finish my question.
Mr. PEREZ. Pardon me.
Senator JAvrrs. I understood from you that you did not feel as a

leader that you had any reason to encourage Negroes to vote because
of their immorality. Well, I am just trying .to find out whether you
felt the same way about white people who were immoral.

Mr. PE EZ. There is no prevalent immorality among our white

people. There is no tendency for white people to sell their votes.
Senator JAvrrs. That is a finding of fact which you have made?
Mr. PEREZ. I must finish my answer, if you will pardon me.
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I would say that there is not a single Negro who was turned down
from registration because of immorality and I do not know of any
white person who was turned down either. Now that is an answer
to our question. Not one, either Negroes or whites.

senator JAviTS. Thank you.
The CHAIRMAN. Judge, I want to ask you one question and then

we will go to another subject.
You have three classes of schools in Plaquemines Parish, do you

not?
Mr. PEREZ. Schools?
The CHAIRMAN. Yes, three schools.
Mr. PREZ. We have public schools. We have the Negroes, we have

the whites. They are all modern schools. We spent, as I say, $12.5
million.

The CHAIRMAN. Do you not recognize three castes?
Mr. PREZ. Oh, I see what you mean. As a matter of fact, if this

is what you mean, Senator, and I think it would be revealing to the
Senator from New York as well.

You see, we have two classes among Negroes. The light colored
and mulattoes will not associate with the black Negroes. I can tell
you for a fact that -

The CHAIRMAN. I want to ask you the question.
There are schools for whites?
Mr. PEREZ. Yes, sir.
The CHAIRMAN. School" for mulattoes, and schools for Negroes; is

that correct?
Mr. PEREZ. Yes, sir.
The CHAIRMAN. Now, that is three different schools, school systems.
Were the mulatto schools and the Negro schools integrated?
Mr. PREz. No, sir.
As a matter of fact, we offered to set up a separate school for mulat-

toes in the lowest section on the west side because mulattoes would
not go to school with Negroes. We had a $1.5 million school that
we built for the Negroes. We fitted up a two-room place and said
all right, mulattoes, if you do not want to go to the Negro schools
we will give you a couple of teachers and bring your children over
here.

We made them an offer. In another place further above at City
Price. The mulattoes would not go to school with the Negroes there,
so there is a Baptist preacher who operates a school for mulattoes.
And that is the way it goes.

At Pointe Ala H ache we have a school the police had to knock down
two extra doors, the middle door for the whites on the right, for the
mulattoes, on the left for the dark Negroes. They would not even
sit in the same pews in church, the mulattoes and the Negroes.

Now that is something that you people here do not understand.
There is a caste among them. They are separate. And we certainly
do not make any effort to bring that situation about. And it has been
existing a long time.

I remember when I was a young fellow and my father hired a young
mulatto boy as his chauffeur. And he took his cousin who was rather
dark to a mulatto dance down at City Price and they beat the stew
out of him and ran him out of the dancehall because he was black.



And that is the way it goes. No act of Congress is going to change
that.

The CHAIRMAN. Any further questions?
Judge, you have made a very fine statement and raised some ques.

tions that this committee has got to give consideration to. I want
to thank you, sir.

Mr. PEREz. Thank you, gentlemen.
The CHAIRMAN. We will recess now until 10:30 in the morning.

Tomorrow we will have an assistant attorney general of Georgia whose
name I do not know. We will have the Chairman of the Civil Serv-
ice Commission.

(Whereupon, at 4:35, p.m. the committee adjourned, to reconvene at
10:30 a.m., Wednesday, March 31,1965.)
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WEDNESDAY, MARCH 31, 1965

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,

Wa8hingt on, D.C.
The committee met, pursuant to recess, at 10:45 a.m., in room 2228,

New Senate Office Building, Senator James 0. Eastland (chairman)
presiding.

Present: Senators Eastland (chairman), Ervin, Hart, Kennedy
of Massachusetts, Bayh, Dirksen, Fong, and Javits.

Also present: Palmer Lipscomb, Robert B. Young, Thomas B. Col-
lins, professional staff members of the committee. -

The CHAIRMAAN. The hearing will be in order.,
Here is a statement from the Honorable Richard J. Hughes, Gov-

ernor of the State of New Jersey. It will be placed in the record.
(The statement of Governor Hughes follows:).

STATE OF NEW JERSEY
OFFICE OF THE GOVERNOR,

Trenton, March 6, 1965.
Hon. JAMES 0. EASTTAND,
Senate Office Building,
Washington, D.O.

D hn' SENATOR EASTLAND: Because of the intense interest of the people of
New Jersey in the Voting Rights Act of 1965 now before the House Judiciary
Committee, I respectfully submit the attached Statement which expresses my
views on the subject as chief executive of this State.

Thank you for your consideration.
Sincerely y6urs,

RIOHARD 3. HUGHES,'Governor.

STATE OF NEW JERSEY,
OFFio OF THE GOVERNOR,

Trenton, March 286, 1965.
This Nation was born in a Revolution which sought to achieve human rights.

It engaged in a bloody Civil War to guarantee that no American would ever
again be treated as a piece of property, but as the human repository of a divine
spark. Two great wars around the globe were fought to make the world safe for
democracy, yet the right to vote-the essence of democracy-is challenged in
Alabama and other areas today.

The history of the franchise in this Republic is a history of the Progressive
removal of one artificial limitation after another on the right to vote. In post-
revolutionary America the property-holding limitation was removed. In the mid-
19th century the right to vote was granted to former slaves. In our own time,
women's suffrage was formally ratified and restrictions such as literacy tests
or poll taxes are gradually falling by the wayside.

In making strenuous efforts to implement fully the 15th amendment to the
Constitution in the civil rights crisis before us, the Congress, by considering the
voting rights bill of 1965, takes a logical step forward in keeping with the stated
ideals of this country, and comes loser to a fuller measure of freedom 06o all
its citizens. The riwht to vote in a democracy is not divisible on the basis of
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class or color or race If universal suffrage is to have any meaning. The Negro
Amierican citizen cannot and will not be excluded from our birthright of freedom
and equality of opportunity.

New Jersey proudly places itself tin that tradition o.f freedom and the expanded
franchise. In this century there has not been one ease on record of the denial
of voting rights to any citizen of this Atate because of color or race. Ard New
Jersey today probably has the most liberal voting laws of any State in the
Nation.

Any person, resident in the State for 6 months and in the county for 40 days
before an election, may register to vote If he is not mentally incompetent or has
not been convicted of a crime specified in the voting statute.

Modt important, voting registration in New Jersey is permanent as long as the
voter casts his ballot in at least one election during a consecutive 4-year period.
If he does not, his permanent registration lapses and he must then reregister.

Blind or otherwise Physically incapacitated persons may register in their
homes. Those who cannot read or write may register by making a mark in the
presence of witnesses. Residents who are registered to vote traveling or living
temporarily outside the State or the country may vote by absentee ballot. In
addition, oualifled members of the Armed Forces from New Jersey. wherever
they be stationed, are considered registered upon making application for an
absentee ballot.

The appeal to local initiative has been stressed in many counties by the estab-
lishment of mobile registration centers which offer evening opportunities to
register in one's own residential area.

Central election offices in New Jersey are also open for registration on an
average of 150 working days every year. We encourage not only the acts of
registration and voting but an understanding of the candidates and the issues
at stake. Before every primary and regular election, each New Jersey County
Board of Elections must send a sample election ballot to every registered voter
In that county. In this manner the electorate becomes familiar with candidates
and public questions in advance of the election, and, in addition, the sample bal-
lot serves to keep voter lists up to date and aids in the prevention of election
fraud.

Notwithstanding this record, I am not unmindful that there are aspects of the
New Jersey election laws which could and should be further liberalized to assure
the greatest possible participation in our election process. I intend to press for
such further reforms in New Jersey, especially in the area of registration. These
reforms would go far beyond what is required in the act under your
consideration.

Thus, in urging that your committee adopt the Voting Rights Act of 1965, New
Jersey does not ask you to go beyond the bounds of reason or to exercise partisan
political power. New Jersey is a State which under its liberal voting laws has
elected Democratic and Republican Governors, legislatures, Congressmen, and
Senators. We believe in letting the people choose for theznselve& And we also
believe 'that everyone must be given that opportunity to choose whatever his
color or his race or his ethnic background.

Speaking for the overwhelming majority of the people of this State, I
respectfully urge you to adopt and Implement the Voting Rights Act of 1965.

- zOHAIw J. HUGHES, Governor.

The CHAIRMAN. Here are sundry lettei~that will'be copied into the
record.

(The letters referred to follow:)
MARCH 20,1965.

Hon. JoHN T. CONNOR,
Secrtary, Department of Commerce,
Washington, D.C.

Please supply the Senate Judiciary Committee with all statistics that you have
prepared and submitted to the Civil Rikhts Commission and all other information
that you may have available pursuant to title 8 of the Civil Rights Act. 1964,
Public Law 88-352, wherein you were directed to conduct a survey and to compile
registration in voting statistics in such geographic areas as: may be recommended
by the Commissioner on Civil Rights, etc.
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Time is of the essence since hearings start Tuesday, March 23, in the Senate
Judiciary Committee on S. 1564, the President's draft bill to enforce the 15th
amendment to the Constitution of the United States and the committee is in-
structed to report back to the Senate not later than April 9.

JAMES 0. EASTLAND,

Chairman, Senate Committee on the Judioiary.

THE SECRETARY OF COMMERCE,
Washington D.C., March 22,1965.

Hon. JAMES 0. EASTLAND,
Chairman, Senate Committee on the Judiciary,
U.S. Senate, Washington, D.C.

DEAR Mr. CHAIRMAN: This is in reply to your telegram of March 20 requesting
data relating to title VIII of the Civil Rights Act of 1964.

We have not submitted any information to the Civil Rights Commission pur-
guant to title VIII nor have we compiled any statistics under this title.

The 1964 act directed the Secretary of Commerce to undertake a survey to
compile registration and voting statistics in areas specified by the Civil Rights
Commission. The Commission requested that surveys be undertaken in the
States of Alabama, Louisiana, and Mississippi, and noted that they might wish
to have surveys in other selected areas at a later date. Accordingly, an appro-
priation request for the necessary funds was submitted as part of the 1965
supplemental budget estimate. Hearings were held before the House Appro
priations Committee on February 15, 1965. To the best of our knowledge no
action has yet been taken on this request.

If I can be of further assistance In this matter, please let me know.
Sincerely yours,

JOHN T. CONNOR,
Secretary of Commerce.

Hon. A. Ross EOKLER,
Director, Bureau of the Census,
Department of Commerce, Washington, D.A.

Section 3(a) of S. 1564 provides "No person shall be denied the right to vote
in any Federal, State, or local election because of his failure to comply with any
test or device, in any State or in any political subdivision of a State which
(1) the Attorney General determines maintained on November 1, 1964, any
test or device as a qualification for voting, and with respect to which (2) the
Director of the Census determines that less than 50 per centum of the persons
of voting age residing therein were registered on November 1, 1964, or that less
than 50 per centum of such persons voted In the presidential election of Novem-
ber 1964."
. The Senate Judiciary Committee is desirous of obtaining from you the entire

number of persons of voting age who were residents on November 1,. 1964, of
every State and the entire number of persons of voting age who were residents
of each and every political subdivision of such State on November 1, 1964. It
would also like to be supplied with the total number of individuals of voting
age in every State who were registered to vote on November 1, 1964, and the
total number of individuals In each and every political subdivision of such State
who were registered to vote on November 1, 1964. The committee further requests
that you supply to !t the total vote that was cast in the presidential election of
November 1964 in every State and the breakdown of the vote in every political
subdivision of each and every State.

The committee will commence hearings on this bill on Tuesday, March 23. The
Attorney General will be the lead-off witness and I am confident that the com-
mittee will wish to take testimony from you subsequent to that of the Attorney
General or other Cabinet members. We will appreciate it if you hold yourself
In readiness for such appearance and supply the information requested above
as expeditiously as possible since the Senate Is requiring that the bill be
reported not later than April 9.

I JAMES 0. EASTLAND,
Chairman, Senate Committee on the Judiciary.

45-755 0-65-pt. 1---88
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U.S. DEPARTMENT OF COMMERCE,
BUREAU OF THE CENSUS,

Waehingto-, D.C., March 23,1965.
HON. JAMES 0. EA$TLAIVD,
Chairman, Senate Oommittee on the Jtudiciarj,
U.S. Senate, Washington, D.C.

DEAn MR. CHAIRMAN: In response to your telegram of March 22, I am enclos-
ing a table showing, by States, the estimated population of voting age as of

Population of -voting age and votes cast for President, November 1964

[Figures in thousands. Population base includes Armed Forces in State. Voting age Is 21-plus for h
States, except 18-plus for Georgia and Kentucky, 19-plus for Alaska, and 20-plus for Hawaii)

Code Population Votes cast Percent
No. States of voting for castin

age President votes'

United States, total --------------------------- 113,931 70,042 62.0

New England:
1120 Maine ............................................. 1 381 65.6
13 New Hampshire .................................. 76 288 72.8
134 Vermont ...... --------------.------------------- 240 168 67.9
1422 Massachusetts ..................................... 3,2 280 71.3
1540 Rhode Island ..................................... 68.6
160 Connecticut .. . ..------------------------------ 1,698 1,219 71.8

Middle Atlantic:
213 New York -------------------------------------- 11,0i 7,166 63.3
2231 New Jersey ....................................... 4,147 %,847 68.6
23 Pennsylvania -.--------------------------------- 7,080 4,823 68.1

East North Central:
3136 Ohio - ----------------------------------------- 5,960 3,960 6 6
3215 Indiana ............................................ 2,826 2,092 74.0
3314 Illinois - ---------------------------------------- 6,38 4,703 74.0
3423 Michigan ----------------------------------------- 4,647 3,203 68.9
355 Wisconsin ---------------------------------------- 2,391 1,092 78

West North Central:
4124 Minnesota -------------------------------------- 2,024 1,54 7.8
4216 Iowa .............................................. 1'185 72.3
4326 Missouri .......................................... 2, 1,818 67.4
4435 North Dakota ..................................... 258 72.2
4542 South Dakota ----------------------------------- 404 293 72.6
462 Nebraska ---------------------------------------- 877 84 68.6
4717 Kss ....... ...................... 1........... 1,328 88 4.8

South Atlantic:
8108 Delaware ...................................--..... 283 201' 71.0
a1 Maryland ------------------------------------- 1,99 1,116 58.0
80 District of Columbia .................. g9 8. 4
5447 Virginia ........----- -,,-541 1,042 41.0
554 West Virginia-............. ........ 0........... 053 7 75.2

63 North Carolina .................................. 2,7 1,425 51.8
6741 South Carolina ----------------------------------- 1,880 52 38.0

811 Ge a -------------------------------------- 2,636 1,139 48.2
8910 Florida --------.------------------------------- 3,516 1,854 52.8

Eut South Central:
6118 Kentucky ..................................... 21,98 1,048 2.9
6243 Tennessee --------------------------------- 2,239 1,14 51.1
6301 Alabama-------------------------------------- 1, 915 690 38.0
6428 Ms .......................................... 1,243 409 32.9

West South Central:
7104 Arkansas .--------------------------------- 1 ,124 560 49.8
7219 Louitana-- ..............---------------- 1,898 898 47.8
77 Olahoma... ............. ------------- 1,493 932 62.5
744 Texas- .- -------------------------------------. ,922 2,627 44,4

Mountain:
8127 Montana ... ------------------------------------- 99 279 89.9
8213 Idaho ------------------------------------------- 388 292 75.8
838 Wyoming ......................................... 195 143 73.2
86 Colorado ----------------------------------------- 1,142 777 68.0
8882 New Mexico ----------------.------------------- - 514 328 3. 7
88N Arizona .....................-. -..................... 879 481 64.7
8745 Utah .......................- -..................... 522 401 7.9

8 Ned .....................................------ - 244 135 5.8
Pacfle:

9118 WashIngon-----------------------------------1,789 1,258 71.6
928 ------------------------- , ........... 11130 786 69.8
930 Cl forn.---.-.-.-...-.-.----.---.-. -----. . - .- 10,916 7,088 047
9 a .............................. ............. 138 67 48.7
9512 Hu. ......................................... so 207 82.

I Based on unrounded figures.
Source: Votes cast compiled by Governmental Affairs Institute, Washington, D.O,, from official Statesources.
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November 1, 1964, the number of votes cast for President in November 1964, and

the percentage which the number of votes cast is of the population of voting age.

In accordance with standard census procedure, the population of voting age in

each State includes the members of the Armed Forces of voting age who are

stationed in that State. If the members of the Armed Forces were not included

in the population oL voting age, the percentage shown for Alaska would be 62,3

instead of 48.7. However, in, no other State in which the percentage is below

50 would the removal of the Armed Forces from the population of voting age raise

the percentage above 50.
We are compiling figures by counties showing the number of persons who voted

for President In November 1964. It will be several days before that work is

completed. We will transmit the figures to you as soon as possible., Iowever,

we do not have available estimates of the number of'persons of voting age by

county as of November 1964. The preparation of a complete set of such estimates

would require several months and additional resources. Since many counties

clearly are above or below the 50-percent mark, it is our understanding that

detailed estimates may be required only for certain counties.
The Bureau of the Census has not compiled any figures on registration. These

figures are not readily available in State offices and a good deal of work would

have to be done 'to get them on a county basis. We understand that the Civil

Rights Commission has assembled some, figures on registration by counties,

though in some instances. these figures relate to an earlier date than November

1964.
As we understand the wording of the bill, the statistics concerning voting are

adequate for the determinations which are to be made. If fewer than 50 percent

of the voting age population are registered, it is clear that fewer than 50 percent

would have voted, except in those cases in which registration is not required.
On the other hand, even though more than 50 percent of the population of voting
age was registered, the provisions of the bill would apply if fewer than 50

percent voted.:
We will be glad to be available for hearings whenever you request. If there is

further assistance that we can render in this connection, please let us know.
Sincerely yours, A. Ross ECKLER,

Acttg Director, Bureau of the Oeasu#.

The CHAIRMAN. Mr. Eckler.?

STATEMENT OF A. IOSS ECKEK, ACTING DIRFTOR, BnIF4U or
TE CENSUS; ACCOMPANIED BY DR 00NRAD TAEbER AND

MR. ZITTER

The CHAIRMAN. Mr. Eckler, you are Director of the Bureau of the
Census?

Mr. ECKLER. Acting Director, Mr. Chairman,
The CHAIRMAN. Will you identify the gentlemen with you?
Mr. ECKLER. I have with me Dr. Conrad Taeuber, who is Assistant

Director in charge of demographic fields.
The CHAIRMAN. You may proceed.
Mr. ECKLER. Mr. Chairman, with your permission, I shall read a

brief statement and then be available for questions.
Under the provisions of the Voting Rights Act of 1965, the Director

of the Census has responsibility for determining for certain States
or political subdivisions of States whether less than 50 percent of the
persons of voting age residing therein on November 1, 1964, were
registered on that date or whether less than 50 percent voted in the
presidential election o# November 1964. The act further provides
that determinations made by the/ Director of the Census under this
provision shall be final and effective upon publication in the Fedel1
Register,
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We are prepared to undertake the responsibilities involved in mak-
ing the determinations called for in the Voting Rights Act of 1965.
In doing so, the Census Bureau will be serving in its usual capacity as
a technical agency and not in any sense as a policy-making or Policy-
determining agency. In this respect, our role would be similar to
that established in the legislation providing for the reapportionment
of the Congress each 10 years, in legislation relating to clerk hire
of Members of the House of Representatives, in title VIII of the
Civil Rights Act enacted last year, and in certain other legislation.

We welcome this opportunity to appear before this committee, and
I will be pleased to answer questions to the best of my ability regard-
ing data the Bureau would expect to use and the methods that would
be most appropriate in the discharge of our responsibilities.

Thank you, very much.
The CHAIRMAN. Do you have the population of voting age people

of thecounties and States affected by this bill?
Mr. ECKLER. No, sir, we do not for the date of November 1, 1964.

We would have that information for the date of the last decennial.
census, April 1, 1960.

The CHAmAN. You do not have it for 1964?
Mr. ECKLFB. The preparation of the statements for 1964 would be

work that is still to be done. We do have it for States.
The CHAMMAN. How did you figure it?
Mr. ECKLER. We have long had procedures for preparing state-

ments of the population at dates later than the last census. There is
widespread interest in what has happened to the population of States,
so we use methods which have been developed over the years, taking
account of changes due to births, changes due to deaths, changes due
to internal migration of population.

The CHAIRMAN. Wel, now, those are estimates, you say?
Mr. ECKLER. Those are estimates or projections, based upon the

best methods that we know how to use.f
The CHAIN1. Well, it is an estimate.
Mr. ECKLER. It is an estimate.
The CHAMMAN. All right, now, how do you estimate?
Mr. Ec Szi. How do we estimate?
The CHAiRMAN. Yes.
Mr. ECKLER. We would use--we start at the base point divided by

the last complete census. We have information for the areas on the
births that have taken place since that time We have information on
the deaths that have occurred. We have information by a variety of
means on migrations of population.

The CHAIRMAN. All right, how do you get those estimates on migra-
tion of population?

Mr. ECKLER. One method of obtaining this would be through the
changes in the school attendance of the population. If -the school
attendance figures are substantially higher, it provides an occasion of
in-migration into that area.

We also make use of certain other occasions of population change as
we have improved our methods for this work, occasions such as the
motor vehicle registration, the vote cast, employment, and other occa-'
sions of population change. These are by procedures which we have
developed and improved., They have enabled us to get very useful

VIVIjumu xklvALl .
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and satisfactory estimates of the population for States and in some
smaller areas.

The CHAMMAN. Senator Ervin I
Senator ERvIN. I understand that you are compiling a record of the

votes of each county in the United States I
Mr. ECKLEi. Yes sir, Mr. Senator, we are obtaining that informa-

tion. It is available in official form in Washington. The Govern-
mental Affairs Institute has long been active in 'assembling the official
reports from the States on the vote cast for counties and we are getting
the information through their courtesy and we expect to supply to the
committee in response to the chairman's request information on that
subject.

Senator EmwN. Do you not know that there are two States out of the
six involved which would be covered by this formula in this bill;
namely, the States of Mississippi and Virginia, which have their State
elections and the local elections in odd years rather than the presi-
dential years?

Mr. EcxHm. I am not personally acquainted with the details on the
voting arrangements in the several States, Mr. Senator. I do know
that this varies from State to State. What we have is the presidential
vote, vote for the presidential election, in 1964.

Senator ERvIN. Where do you live?
Mr. ECKLER. I begyour pardon?
Senator ERvIN. Whereris your home?
Mr. EcKLER. New York State.
Senator ERviN. But you live in the District?
Mr. ECKLER. That is right, sir.
Senator ERvIN. I thought maybe you might live over in Virginia.

That is the reason for that question. I know that Virinia has its
election for Governor and the State legislature, all local offices, in odd
years and not in the presidential year. Do you believe that it is fair
to place up9n Virginia a test that applies only to a presidential year
when nobody is running except candidates for Presidont and candi-
dates for U.S. Senate and candidates for the House of Representa-
tives?

Mr. ECKLzR., Mr. Senator, I regard that as something which the
Attorney General ought to comment on. It is outside of my compe-
tence to comment on the applicability of this particular feature.

Senator ERvIN. Well, do you know that from your observation that
the people who really get voters to come out to vote are the ones run-
ning for local office I They are the ones who spend the time and en-
ergy and the-money to vote -to come out and vote, aren't they?

Mr. EcKxL. Again, I think it is outside my competence, although
it would seem to me-

Senator ERvIN. That is within the competence of any intelligent
man.

Mr. EcKLER. It would seem to me that the amount of interest which
attaches to a presidential election is extremely great and that this is an
outstanding event. I assume that these other elections, in many cases,
have extremely important local issues and do bring ottI a great deal
of interest and a great deal of local enthusiasm.

The CHAIRMAN. Of course you know, do you not, that the vote is
gotten out by the local candidates. You know that, do you not ?
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Mr. ECKLER. I assume that-again, I am not an expert on voting
or on what brings out the vote. I assume that in some cases, the local
candidate is extremely important. In other cases, a Governor may be
extremely important, it may be an important fight. It seems to me al-
ways the President is an important election.

Senator ERvix. Do you not know that local candidates and their
friends -haul people out to their polls. You never saw a President
haul people out to the polls on election day, did you?,

Mr. ECKLER. No, sir.
Senator HART. Mr. Eckler, for your comfort in Michigan, the uni.

formity of the election in a Presidential year brings out many more
people than in the off year, although we have the governor running
both times.

Mr. ECKLER. I believe that is also true in New York State.
Senator KENVEDY. Mr. Eckler, that is substantially the same in

Massachusetts. "
Senator HART. Mr. Eckler, you, are familiar with the charge that

would be imposed upon the Bureau of the Census by the Senate bill
1564, the legislation we are considering.

Mr. ECKLER. Yes, sir, Mr. Senator.
Senator HART. It would require that you determine the percentage

of persons of voting age residing in a State or a county and the per-
centage of persons who voted in the November election last year?

Mr. ECKLER. Yes, sir.
Senator HART. Do you have any doubt about the capacity of the

Bureau accurately to report those figures?
Mr. ECKLER. We believe that we can provide that information in ac-

ceptable form for the purposes of the bill. There will be some work
we need to do which we have not done. We have provided the House
an estimate of the cost of the additional work, but we believe we can
do it satisfactorily; yes, sir.'

Senator HART. What if anything, have you done under the charge
of title VIII of last year's civil rights bill?

Mr. EC=Lm. Our work under that has been limited to the prepara-
tion of a statement of the cost of doing certain work which the Civil
Rights Commission transmitted to us as a request. Title VIII does
provide that we do work in areas specified by the Civil Rights Commis-
sion. They did so specify. -We prepared a statement which was
submitted to the House and submitted it to the Congress. We had
hearings before the House about a month nnd a half ago and we are
awaiting further action.

Senator HART. Thank you.
Senator KNE.NY. Mr. Eckler, if the Bureau of the Census were

asked to survey a given political subdivision to determine the registra-
tion on the basis of color what factors would determine the cost?

Mr. EciKLR. The cost. •
Senator KENNEDY. And time necessary t6 meake the compilation,

and is there a significant difference between a subdivision a city, or a
county, of 22,000 and one of 9,000 ?

Mr. ECKLE. Do I understand the question to refer to a. survey or a
census in essence ?

Senator KFNNMDY. That is right.

50ING rIIGHTS
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Mr. ECKLER. The cost would depend very directly upon the popula-
tion of the area to be covered. That is the most important determining
element in such a job. If we had the necessary pretesting of this,
the developing of procedures and so forth, which might take a num-
ber of months, the carrying out of the survey once ta were estab-
lished-and this is assuming not that this were on a wholesale basis,
but scattered-if this became a very extensive load so that it was
going on in a great many areas at one time, then we face a problem
of organization that is quite substantial. But. if these were scattered
operations similar to the special censuses which we conduct, presum-
ably the work in a particular area would be--perhaps we could work
out a way that we could get to it within the period of 60 to, 90 days
after the time that the request was made. I

The measurement of this information may involve certain complica-
tions. If it refers to November 1964, and if, under the provisions of
this particular bill, something like registrars had started to operate
.and registration was going on, there might be confusion as to whether
the information referred to the 1964 situation or. to registration that
had taken place since then. I think there are some problems of that
sort that might require a special study and testing.

Senator KENNDY. I am thinking in terms of the number of politi-
cal subdivisions. You have been charged in title VIII, which Senator
Hart mentioned, in the 1964 bil---you have extensive responsibilities
under this proposed legislation. I am wondering what is going to be
the time factor, when are we going to be able to have these figures
in order to make the triggering devices of this legislation active? If
it is a question of cost, do you have recommendations which you ought
to be considering in order to make this a realistic kind of proposal?
And is it a question of additional personnel.? We should know this
as well.

Or are you completely satisfied that under the 1964 act and the
charges under 3 (A), that you will lx able to fulfill this mission with-
out additional personnel or additional appropriation? :

Mr. ECoLFm. Senator Kennedy, as far as the 1964 act is concerned,
there is a' specific request so that we assume that whatever work is
done there would be on the basis of appropriations made and on the
basis of timing which we indicated to the AppropriationsCommittee.

The ability of the time required, of course-the time of the avail-
ability depends very directly upon when the money becomes available.
As was pointed out at the time we appeared before the committee,
something like 6 months of testing time is required and then after
that, several months for the collection. So that would put the avail-
ability of that information into the early part of 1966. I think that
is the most favorable assumption 'of timing.

As far as the present VW.oting Rights Act is concerned, we have
assumed thus far and the discussions seem to confirm this, that what
is involved is a. determinaton of a relationship on the basis of proi ec-
tions of population for counties in States that are involved. The
six States in which-which come under the voting device criteria and
which have less than 50 percent, ip seems to be'an interpretation that
those as a whole would be certified and that work on the individual
counties might not -be necessary,, Outside of that, there would be a
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considerable number of counties in other States that met their criteria
where we would need to prepare these projections of county popula-
tions.

The sum required, which we estimated and made available to the
House Comnittee was a total of about $75,000. It would take 2 or 3
months, perhaps, to do that work. So this is not such a long-drawn-
out job as would be involved if surveys were to be taken to determine
a population figure.

Senator KzNNEDY. Do I understand you correctly that you suggest
that with the political subdivisions as defined in this legislation, that
you will be able to ascertain accurately what the breakdown is with
regard to white, and nonwhite in a period of approximately 90 days?
I do not want to pin you down, but I want to ascertain that.

Mr. ECKLER. By means of a census ?
Senator KENNDY. By means of a census.
Mr. ECKLER. This would be true only if we had done the necessary

testing in advance of the techniques for doing this. This is a kind of
survey which we have not previously done in exactly this form.

Senator KENNEDY. Now, would you describe this? What is the
necessary testing that must be done in advance?

Mr. EoKLR. -We should want to develop a series of questions, a
questionnaire, in order to get this information that is needed, and we
would want to use it in the field in several different situations in order
to evaluate the ability of this particular questionnaire and the tech-
niques to elicit reliable information. One of the problems, as has
been brought out before this in other testimony, is that there is some
tendency in surveys of this sort for people to state that they are regis-
tered or to state that they voted to a greater degree than the actual
registration would bear out. We need to do the best we can to find
procedures which get the most nearly accurate response possible.

Senator KENNEDY. Well, now, under existing procedures, what
would be the time it would take to ascertain the necessary information
under3(a)?

Mr. ECKL=R. Under the procedures and the responsibilities that we
assume fall upon us in the present wording, this would not involve
any canvassing of population. This would involve using the 1960
records and birth and death figures, internal migration, other infor-
mation, in order to prepare statements of the voting age population
of the necessary counties.

Senator KtxNmny. How long would that take?
Mr. ECKLER. Perhaps 2 or 3 months after the funds were provided.
Senator KENNDY. Well, so, under any estimate, you feel the Bu-

reau of Census can make an accurate determinaiton 2 or 3 months aftem
the funds are available in these political subdivisions of 3(a).

Mr. EcKLFR Yes, sir.
Senator KENNEDY. Now, if this legislation were to be expanded

to include other political subdivisions which have not been outlined
in this bill, 'but would include areas in which there was a significant
question as to the number of nonwhites which were registered to vote,
would you feel that these additional areas or political subdivisions
which perhaps might be included in this legislation-would you feel
that a similar determination could be made of these political subdivi-
sions in that same period of time ? Or would this entail additional-
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as I imagine it would to some extent--personnel and appropriations to
do the job?

Mr. ECKLER. Senator Kennedy, I assume that these political sub-
divisions in some instances would be counties rather than smaller areas.

Senator ERviN (presiding). If I may interrupt, that is one of the
things which shows that this bill was brought in great haste, No one
took the pains to define a political subdivision. A political subdivi-
sion is not confined to counties. It would include all the municipali-
ties, the cities and towns, the school districts, it would include the
wards and where the town or city was divided into several. wards, it
would include each of those wards. In North Carolina, it would in-
clude hundreds of special tax districts and school districts where peo-
ple vote. If it would take 2 or 3 months to get the figures for the
counties, it would probably take you 2 or 3 years to get the rest of them
for the smaller subdivisions.

Senator KENNEDY. Mr. Eckler, we have had the Attorney General
define political subdivision, certainly to my satisfaction and I feel to
others as well, and I think for purposes of your response, you have out-
lined it to my general satisfaction. What I was attempting to ascertain
is whether you felt if there were a modest increase in the total num-
bers of areas of counties or political subdivisions that were included in
this legislation, you feel that you would be able to meet these addi-
tional responsibilities?

Mr. ECKLER. Well, Senator Kennedy, in terms of that question, I
believe that the additional number would not create a very serious fur-
ther load. While there might be some additional sum that would be
required, I do not think that the timing that I suggested before would
be particularly changed. I think this would be feasible, because these
are more scattered situations I take it, pockets where problems exist
and I think we could include those.

You did mention nonwhite. I assume you meant merely that the
total would be determined and that the low percentage is due to the
fact that a significant number of nonwhites are actually not registering
and not voting. We would not, by means of this projection process
that I described, be able to get a color subdivision.

Senator KENNEDY. That is correct.
Mr. ECKLER. But I think the answer to your question is that this

would not seem to add significantly to the problem outlined.
Senator KENEDY. Could I ask you, what has been your experience

on the validity of figures which have been made available by several
of the States-as to their accuracy and as to their breakdown on race
and other factors?

Mr. EcKrn. Senator Kennedy, we have given, of course, a gt
deal of attention to this matter of improving these projections. We
were looking at the record. In terms of the average difference between'
the actual census and the projection on the basis of the current meth-
ods, it appears to be something like a 1-percent average deviation over
a period of 10 years. Now, this is a period shorter than 10 years, so
that the average deviation should be smaller, significantly, th an the 1
percent. Furthermore, I think that many of these States which are in-
volved in the estimation work here hre States which have had a signifi-
cantly better than average record on estimates in the past.
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There are sizable States which make the reliability greater than
States in which rapid growth or extremely rapid changes have not
taken place. I think that this indicates that the results would be quite
satisfactory for the purpose.

Senator KEzNNEDY. So I understand your answer to include the
accuracy of the State figures as they apply to race and color as well as
total numbers f

Mr. ECKLER. It would apply to total. We are not proposing, we
are not required, as I understand it, under this bill to go into race and
color in our projections. It would be a total for the State or a total
for the county, series of counties, that we make determination. But it
would not involve us in getting an estimate of the color. We do not
have experience as to how close we would come on that. I should think
the difficulties would be considerably greater.

Senator KINNDY. Well, do you think you could ascertain those
figures as well if you were given that responsibility on the basis of
race and color?

Mr. ECKLEa. By projections?
Senator KENNEDY. Yes.
Mr. EcxLR. I am afraid we could not.
Senator KEqNEDY. Well, if you make the determination, what fac-

tors would make it difficult to make the determination on the basis of
race or color in a given political subdivision?

Mr. ECKLER. If we were going to do that, I think the preferable
route would be to use the other route that your earlier questions were
leading toward, a survey of the actual area, and getting an up-to-date
determination.

Senator KE-NqNDY. Under a survey, you could, make this determina-
tion, could you not?

Mr. Eci LEm. Yes, sir.
Senator KvNw"DY. And under a survey, that time factor is still

fairly constant, is it not ?
Mr. EcK R. Assuming that the testing has been done, and assum-

ing that this does not become a mass operation so that a great part of
the country is involved in this sort of work all at one time. But in our
special censuses, we are able to do a great number of them. But if we
get an extreme concentration at one, time, then we have problems of
staffing for that.

Senator KENNEDr. I certainly understand, but I think within the
general definition of my question, you f4el that those figures could
be ascertained accurately and fairly expeditiously am I correct?

Mr. ECKLERn. On the assumption that thiw does not bring this tre-
mendous concentration, yes, sir.

Senator KENNEDY. Thank you, Mr. Eckler.
Senator FoNG. Mr. Eckler, under section 3(a), you are, as head of

the Census Bureau, Director of the Census, you are to determine
whether 50 percent of theladult population has voted or has been reg-
istered. You are to determine that. '. And you are to certify that to
the Attorney General; is that correct ?

Mr. ECKLER. That is right, Mr. Senator.
Senator FoNo. Under section 4(b), it says that a determination of

the certification of the Attorney General or of the Director of the
Census, under section 3. or 4, shall be final and effective'upon publica-
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tion of the Federal Register. How do you anticipate putting that
into action? Do you anticipate that you will certify it to the Attorney
General or you will take the initiative and present that to the Federal
Register?

Mr. ECKLER. I should assume this is something we would want to
work out in consultation with the Justice Department as to the best
procedure. Whether we would send it to him first and then put it in
the Register afterward or whether it would be simultaneous, we have
not crossed that particular bridgeyet, Senator Fong.

Senator FONG. Are you satisfied with the wording of 4(b),?
Mr. ECKLER. I did not think there was any trouble with it as far as

I could see. I should think it could be put in by either the Attorney
General or the Census. I think it is acceptable wording as far as I
can see.

Senator FoNo. You will collaborate with him; is that correct?
Mr. EcKLFn. Yes sir; we certainly shall do so.
Senator FONG. You have prepared for the committee, Mr. Eckler, a

chart of the voting, of the population of voting age of the various
States, the votes cast for President and the percent casting votes. I
notice that the last State here is Hawaii and you have a percent of 52.5.
percent casting votes in the State of Hawaii and 51.8 percent casting
votes in the State of North Carolina, showing that Hawaii only ex-
ceeded the very great State of North Carolina, which my distinguished
colleague here has the honor of representing, by only seven-tenths of
1 percent. That gives a very wrong impression of the State of Hawaii.
I hate to be representing a State that only votes 52.5 percent. Do you
have, or do you show in your census the number of people who may be
connected with the military service who have domiciles elsewhere,
who have votingprivileges elsewhere, who do not care to vote in the
State ? Do you ave such figures?

Mr. ECKLER. We have such figures, Senator Fong, on the military
and we can supply for Hawaii or any State the information on this so
that the effect of the inclusion of the military on this percentage would
be brought out. I believe that if you based the figures on the popula-
tion excluding the military, the Hawaii percentage would be 60.1.

Senator FONG. And if you were to exclude the aliens who are in
the State of Hawaii, which amounts to approximately 41,000 people,
I think your percent would come up to almost 90 percent; would it
not?

Mr. ECKLER. We would have to base that on the estimate of the nm-
ber of aliens from sources other than our own. But it would be quite
possible to have an estimate of the number of aliens from some source
and to make the calculation. I am not prepared to substantiate it
right out of my present information. But it would certainly raise
the percentage substantially.

Senator FoNo. From the figures I have here you have a population
of voting age of 345,000. The votes cast for President were 207,000
and the percentage was 52.5 percent. I have the military population
of Hawaii at around 67,000 people. There are another 67,000 people
who are dependents, wives and children of the military, and with
approximately 41,000 aliens, it would give Hawaii a voting population
of approximately-well, it would have a registered voting population
of 233,000, which is almost 100 percent of the people eligible to vote;
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89 percent or 90 percent of the people cast a ballot of those registered
in the election, which brings it down to a figure of 207,000. I was just
wondering whether you would be able to present those figures so that.
the icture would not be distorted here.

Mr. ECKLER. Senator Fong, we would not be in a position to pre-
sent all these figures, because we do not have the number of aliens for
the various States. But we could present the figures for the military
excluded if there were a desire to look at the effect this would have
upon the percentage. Of course, it is possible for any State to make
the deductions of the other kinds to show that in terms of people
eligible to vote, the percentages are significantly higher.

Senator FoNo. Thank you.
May I ask that these figures be included in your census figures?
Mr. ECKLER. We shall include these to the best of our ability, Sena-

tor Fong.
Senator FONG. Thank you.
Senator KENNEDY. Mr. Eckler, are you aware of the figures which

have been collected by the Civil Rights Commission?
Mr. ECKLER. I have seen the material which Father Hesburg pre-

sented before the House Judiciary Committee.
Senator KENNEDY. Have you seen the breakdown of their figures-

I am thinking of the registration figures by State and county which
include Alabama Arkansas, Florida, Georgia, Louisiana, Mississippi,
North Carolina, Routh Carolina, Tennessee, Texas, Virginia?

Mr. ECKLER. Yes, sir.
Senator KENNEDY. Would you give us any opinion as to their accu-

racy ?
Mr. ECKLER. I do not think that I could do anything to add to

that information that Father Hesburg presented or that the Civil
Rights Commission presented. They indicated that these are ob-
tained from a variety of sources-newspapers and in some cases from
official records. There is a very substantial difficulty in getting full
information on this subject which is comparable from State to State.
These States are not all comparable. I am not in a position to com-
ment on the accuracy of these, Senator Kennedy. I think that they,
themselves, indicated the limitations quite specifically and I assume
that they believe that despite these limitations, they are serviceable in
indicating relationships and existing situations.

Senator KENNEDY. Well, out of your long experience--how many
years haveyou been in the field?

Mr. ECKLER. I have been with the Cenlsus Bureau about 25 years,
Senator Kennedy.

Senator KENNEDY. Would you say in the light of that kind of experi-
ence, these figures are pretty much in line with what the general
understanding of these areas is in formulating-

Senator ERVIN. I do not believe there is any evidence that Mr.
Eckler has any general understanding. He did not say that.

Senator KENNEDY. Mr. Eckler can respond. He has been, I feel,
quite well given to understand that he can express an opinion if he
would like to express an opinion.

Mr. ECKLER. I think, Senator Kennedy, what- I could say is that
my general background and contracts do not suggest any reasons
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for diLcrediting these figures as a reasonable indication of the extent to
which registration and voting has taken place.

Senator KENFDY. Thank you.' _
Senator ERVIN. I might also add that your background and ex-

perience does not suggest that you can either approve or disapprove
the accuracy of those figures. Is that not so I

Mr. ECKLER. I was not attempting to address myself to the accuracy
of the particular figures, but as a general indication of the relation-
ships and situations I believe that--many of these are based upon
official records and [ noted, as I looked over this, that the record
insofar as it is based upon official records, seemed to be consistent
in general pattern with that which was based upon the other kinds of
information.

Senator ERVIN. You pointed out a while ago, though, that the Civil
Rights Commission had stated itself it got these figures from a variety
of sources. You also stated that these figures are subject to many
limitations, or some limitations, did you not ?

Mr. ECKLER. They indicated that and I would accept that as a
valid description. But I think it could be said that still-there are
many statistical figures which can be presented which have limitations..

Senator ERVIN. Yes, that is true.
Mr. ECKLER. Which still are useful in describing the situation for

the purpose of legislation or action.
Senator ERVIN. As my very distinguished friend from Hawaii has

just very well demonstrated, relying on figures to show the truth
is a very deceptive thing. This has no application to anybody, but it
illustrates a point.

Down in my country, an old mountaineer has been buying his
groceries on credit. He went in to pay his grocery bill and the store-
keeper told him the amount of the grocery bill. It was more than the
mountaineer thought it ought to be anal he protested. The store-
keeper brought out his account books and laid them on the counter and
,aid, "There are the figures, and you know figures do not lie."

The mountaineer said, "I know figures do not lie, but liars sure do
figure."

As the Senator from Hawaii so well pointed out, the figures in re-
spect to the percentage of people entitled to vote in Hawaii are very
inaccurate here, because it includes thousands of members of the Armed
Forces and their dependents.

Now, can you supply the figures for the number of men in the Armed
Forces and their dependents stationed at Seymour Johnson Air Force
Base in Wayne County, N.C. which is one of these 34 counties of
North Carolina that would be deprived of a part of their sovereignty
on the basis of some figures?

Mr. EciuKtF. We can supply the Armed Forces figures, Senator
Ervin.

Senator ERVIN. Can you supply the number of their dependents?
Mr. ECKLER. Census 'information does not enable us to do that ; no,

sir.
Senator EnviN. There is another county which is said to have the

greatest Army camp in the world, Cumberland County, N.C., which
contains Fort Bragg. They include the Army people in its popula-
tion. According to my information, there have been as many as 40,000
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people stationed there. The whole population of the'county cont
I beieve 86,000-maybe I am wrong in that,-people of voting age. I
would like to get the same kind of figures with regard to the military
base at Cherry Point in Craven County. Here are three of these
counties which, like Hawaii, these figures do not accurately reflect
voting percentages, because the military people normally do not vote
there.

Now, this subsection 4(b) says that determination or certification of
the Attorney General or the Director of the Census under 3 or 4 shall
be final and effective upon publication in the Federal Register.I That gives the Attorney General and the Director of the Census
the same infallibility that the Almighty has, does it not? It gives
their certification, I will say, not them, but their certification, the
same infallibility that the Almighty has. It cannot be contested.

Mr. EmoR. Senator Ervin, 11am not in a position, I think, to com-
ment upon the reasons for drafting the bill in this form. I think we
are honored that this is expressed in this fashion, but I am not in a
position to comment Upon-

Senator ERvIN. Now, part of this information about the voting age
population on the 1st of November 1964 is going to be necessarilybased upon projections and estimates; is it not?

Mr. EciniLa. It will be based upon projections from the 1960 census
by methods I have described; yes, sir, Mr. Senator.

Senator ERvin. There certainly is room for some inaccuracies in
such projections and estimates, is' there n6t

Mr. EoKxEi~. No, I think that there is room for some degree of-this
is true of any statistics that you want to talk about.

Senator ERvIN. Yes, sir, and yet this is going to be final, nobody
can dispute it.

Mr. ECxLFm Ihope that the-
Senator ERwli. Tn other words, even if there are inaccuracies, it is

not disputable in any court procedure? .
Mr. ECKLEP. I cannot speak for the Director of the Census who

may be responsible at the time this bill becomes effective, but I should
think a Director of the Census would take this responsibility with
great seriousness.

Senator ERVIN. I have no doubt of that.
Mr. ECKtER. And would satisfy himself of the importance Of the

task and would not make the determination'lightly or would not make
a determination if he believed that this was'not correct. .

Senator ERVIw. But, nevertheless, if the bill were passed in this
form, it would make a question of fact indj putable by an act of Con.
gress. You could not even contradict it if you could show it was
accurate.

Mr. ECKLER. If it could be shown it were 'inaccurate, the Census
has always stood ready to-review charges'of inaccuracy or incomplete-
ness and too, if necessary, fnake a change.

Senator EviN. They could not evenAimake their own*change. This
says final. Even if they found out it was inaccurate, they could not
change it. : You could not'dispio0ve it in court. This is another illus-,
tration of the character of thisbill.

Now- I believe you stated that you have no figure, and that the Bu-
reau oithe'Census does tiot,,compile figures-abouit registration, does itI
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Mr. EcKsir. No, sir; it does not.
Senator ERvNf. So it would have to start from scratch on that as far

as its work is concerned.:
Mr. ECKLER. Well, Senator Ervin, it would seem to us as we study

this bill that although both registration-, and voting are mentioned, it
is not necessary to assemble the registration figures since the rqgistra-
tion figures would always be higher than the vote cast, figures.

Senator ERVIN. Yes sir. That is true.
Mr. EcxuER. Therefore, if a place, a political subdivision, or a State

failed to qualify, failed to be under 50 percent on the voting criteria,
it could not possibly qualify under 50 percent on the registration
criteria. 'So it seems to us that it is not necessary for us to undertake
the assembly of information on registration. .'

Senator ERvIN. And yet how are you goingto make a certification?
The bill provides that the Bureau of the Director of the Census must
determine that less than 50 percent of the persons of voting age residing
therein were registered on November 1, 1964. To comply with this
law, you would have to do it, would you not?,

Mr. ECKLFm. I do not interpret, Senator Ervin, that we need to.
determine that they Wer'e-the wording of' the legislation is that 50
percent were registered or voted. Now, if we determine, if we con-
centrate on the counties in which less than 50 percent voted, it seems
to me impossible that. we would miss any in which the percentage
would be, of the registrants would'be less than 50. " , I

Senator ERVI. Yes,,sir, but that is not wha'the statute, says the
Director of the Census should do. It says the Director of the Census
must determine whether less than 50 percent of the people of voting
age residing therein were registered on November 1,1964. :

Mr. Ecxw..u. If I may comment, Senator Ervin, that is not the end
of the sentence. 1 . .

Senator ERvIN. No, but there is an or" there. 'That is one of the
things you have to certify and then you have to certify in an alternative
proposition.

Mr. EcKLER. I suppose that this is something for the Attorney Gen-
eral to give advice on. But I certainly have worked on the assumption
that we do not need to do both of these tasks, that the objective of the
bill is to identify counties which meet a certain criteria.

.Senator ERWvi. The Director of the Census has to determine two
things. The first is that less than 50 percent of the persons of votingage residing in a particular State or political subdivision were regs-
tered on November 1, 1964. In other words they want to catch tlem
either way. If i00 percent were registered without discrimination,
they want to catch a county or a State under the second section. If
more than 50 percent, or as much as 50 percent were not registered,
they want to catch them under the other section. It will catch them
on either horn.

Now, how long will it take to find out or compile registration figures
in those States where they do not require registrationl

Mr. EcBoxm. Senator Ervin, if this bill requires a determination of
registration statistics, there are ver serious difculties, as you know
from. an earlier exchange. It does nt seem to ne, 'that there is any
possibiity.jthat the determnation tht' q make with respect to voting
would no cover all of the certifications that could be possible under



this bill, because there could be no State which would qualify for the
registration only. If it qualifies for the registration, it must, without
any doubt, qualify under the voting criteria. Therefore, it seems to me
that we do not need to address ourselves at all to the registration
figures that the voting figures give us completely responsive answer
to our duties under thisbi.

Senator ERVIN. So when you stated it would take 2 or 3 months to
make projections and estimates, you were only thinking about projec.
tions and estimates as to population?

Mr. EcHZXR. That is correct, sir.
Senator ERVN. So under the interpretation you placed as to the

primary objective of the bill, a State could register 100 percent of its
adult population without any discrimination and still be brought under
this bill if less than 50 percent of that 100 percent went out to vote?

Mr. ECKLER. That is my interpretation of the bill, Senator.
Senator ERvIN. Do you know any way that a State or county can

compelpeople to go out and vote ?
Mr. CKLER. I am not aware of it.
Senator ERVIN. I am not either. There is a great deal of apathy in

this country, is there not, about voting ?
Mr. ECKLER. It would seem to me, sir, that there is a good deal.
Senator ERvIN. The Attorney General stated here that the national

average is not higher than 61 percent of the total adult population.
That is a pretty low-it would indicate that at least 39 percent of
the people aid not care enough about voting to go out and vote, would
it not ?

Mr. ECKLza. I think we all agree that this ought to be brought to
a higher level if possible.

Senator ERVIN. And the figures show that even in the great State
of Texas, where they had a hot Senator's race, a hot Governor's race,
and a native son running for President in 1964, only 44.4 percent of
the people went out to vote, notwithstanding the fact that they are not
hampered by a literacy test requirement.

Senator TmhKSEN. May I interpose ?
Senator ERvIN. Yes.
Senator DIRKSEN. Mr. Eckler, of course, all that is of no concern

of yours. You are not a policymaking body. You are a statistical
factfinding body and you do not have to be bothered about. the two
horns of this dilemma or this Texas steer. You either ascertain
whether less than 50 percent registered of, less than 50 percent voted.
That is all you have to do. Whatever your views may be on policy
would be of no concern so far as this bill is concerned, and certainly
would be of no concern to the Census Bureau.

Mr. ECKLE. That is correct.
Senator ERvIN. In other words, you and the Senator from Illinois

agree that the Director of the Census does not need to determine that
less than 50 percent of tHie persons of voting age residing in an area
were registered in 1964.

Mr. ECKLE. I am sorry, I did not understand the question.
Senator ERVIN. In other words, you ' agree with the Senator from

Illinois who says that there is nd need to pay attention to theprovisiont
of this bill which says the Director of the Census is to 'determine that

voTINO IG tSVIA)



VOTING RIGHTS

| less than 50 percent of the people of voting age resided in a particular
State or particular subdivision registered on November 1, 1964.

Mr. ECKJR. I think my conclusion is that the phrase as a whole
needs to be looked at, part 2, which has this or this, and that the
criterion determined by either one is what we concern, ourselves with.

Senator ERvIN. The Bureau of the Census is not prepared to make
any certification at all on the first alternative, is it?

Mr. ECKLER. The first alternative, if we had to do that, we do not
have the figures available. They are in some cases not available any-
where as far as I know.

Senator ERVIN. So we might as well for all practical purposes strike
that provision out of the act.

Mr. ECKLER. There may be some other provision that it serves.
For the purpose of our statistics, I do not see any reason for it.

Senator ERVIN. Yes.
Senator DImKSEN. Will the Senator yield?
Senator ERvIN. Yes.
Senator DiRKSEN. Mr. Eckler, standing in section 3 (a) as big as the

moon on Rockaway Beach, is the word "or." You ascertain how many
registered and if it was less than 50 percent, that is one thing. Then
it says or that less than 50 percent of such persons voted in the presi-
dential election of 1964. You can make a finding in the alternative
and if the Secretary of State of any given State certifies as to how
many registrants are in that State, as in the case of Louisiana, to
which Mr. Perez testified yesterday, you can just take that figure and
say, we will accept the State's figures at face value and if they are not
correct, then obviously, it is an impeachment of the State itself. But
you do not have'to answer the last part of that question.

Senator ERviN. I think maybe he should.
Senator DIRKSEN. It is a matter of policy.
Senator ERVIN. It seems to me that he should not certify figures he

does not believe to be accurate, and I do not believe he is going to do
that. He says he is not going to do it.

Senator DIRKSEN. I say it might be a reflection on the accuracy that
the State puts into the collection of figures to be announced publicly
in its various election publications.

Senator ERviN. This is another example of how unfair this bill is.
In the administration, according to your interpretation, the most accu-
rate way to determine whether a State is misapplying the literary
test is to take the number of people who pass the literacy
test and who are re istered But they are going to throw that awy
and take the-less reiable test; that is, the number who see fit to come
out to vote. To show you how unjust it is, let us look at the State of
North Carolina. According to the figures the Attorney General put
into the record, North Carolina has registered 76 percent of its entire
adult population. New York, on the contrary has registered seventy-
four-and-a-fraction percent of its entire adult population. Both
States have a literacy test. But under the second clause of this bill,
North Carolina would be shown to be violating the 15th amendment
while New York would not. Herp we are going to throw away the
reliable test and take the less reliable.

I yield to the Senator from New York.

45-755 0-6-pt. 1- 89
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Senator JAVITS. Mr. Chairman, I am very grateful to ry colleague,
We are marking up a bill downstairs and I would like to ask one or
two questions, if I may, based upon what Senator Kennedy has been
asking. Is that agreeable to the Senator from North Carolina?

Senator ERVINr. Yes.
Senator JAvrrs. I am very interested in these figures from the U.S.

Civil Rights Commission, to which I understand you gave Senator
Kennedy some information. May I ask whether the Commission sought
from you any assistance in compiling its figures? Has it sought from
the Bureau any assistance in com piling the figures

Mr. EcxwLR. Senator Javits, there was no assistance sought in con-
nection with the registration figures. The figures on voting age in
the report of the Civil Rights Commission were our figures. But on
the registration-

Senator JAvrrs. I was interested very strongly in the figures they
developed relating to Negroes voting in certain counties. I might
point out, just bearing on what Senator Ervin has said, that we are
dealing here not only with States as a whole but with political sub-
divisions of States.

In other words, this bill would be applicable to individual counties
within States which might, on a statewide basis, have quite a different
record than individual counties within it.

Did they seek any help from you either by way of criteria or actual
information on this question of N voting?

Mr. EcxuFm. I am not aware of any assistance they obtained.
Senator JAvIrs. So in order to get their criteria and what they did,

how they developed their figures, we would lhave to ask them, is that
not correct ?

Mr. Ecmm. That is correct.
Senator JAvrrs. Thank you, very much, Senator.
Senator ERvIN. In that respect, do, you not know that a great many

civil liberties organizations have been opposed to any description of
a person's race upon official records ?

Mr. EcKrym Yes, I am aware of that.
Senator ERVIN. And as a result of that, the registration books of

many States do not show the race of the people repgistered, do they?
Mr. ECxLER. I believe it does not show-the basis for the elimination

I am not familiar with.
Senator ERVIN. And you have no information in the Bureau of the

Census which would disclose the racial colpposition of the persons on
the registration books ? I

Mr. EozxL. No, sir, we do not have exqept as you would-if we
had access to those and matched them back against schedules. Other-
wise, we would have no basis for getting that information.

Senator ERVIN. This may not come within your competence, but 1
cannot forbear asking the question before the Senator from 'New York
leaves.

The voting records put in evidence by the Attorney General show
that 51.8 percent of the people of North Carolina voted and only 51.3
percent of those from New York City voted. Both North Carolina
and New York have a literacy test. Do you not think it is rather pe-,
culiar that New York is allowed to go its own merry way in adnin-
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istering its literacy test and North Carolina would be deprived of that
in 84 counties I

Mr. EoKLER. I think this is outside my competenc, Senator Ervin.
Senator ERVIN. Can you not agree with me that that is a rather

queer result of a bill that is supposed to promote fairness?
Mr. ECKLER. It is necessary, I think, in the case of any legislation,

to establish some kind of limits as to what you are going to attempt
to do with that legislation. As to whether the are good limitations
or not, I think it is outside of my competence as a technical official
to offer a judgment.

Senator JAvrrs. Would the Senator yield for a correction of fact?
Senator ERvrN. Yes.
Senator JAvTs. I understand the figure the Senator cited for New

York County, which is the Borough of Manhattan and that is less than
a quarter of New York City. I understand that is the lower figure
and the other figures are higher.

Senator ERvIN. The figure I am citing is not made up or compiled,
so far as I know, by any sinful southerners. It is compiled by the
Congressional Quarterly in the weekly report for March 19, 1956.
This says New York-it is a selected county.

Senator JAvITs. It is New York County.
Senator ERviN. New York City has a population of 1,258,867 of

voting age. 'Only 645,557 voted, which this compilation says is 51.8
percent. I do not want to press Mr. Eckler on it, but I say it is a queer
bill that says North Carolina, which voted one-half of I percent more,
is to be deprived of the right to have this literacy test applied in 34
counties while New York County can continue to apply its literacy
test. It shows that figures not only lie, but that the figures produce
queer and unjust results.

Senator JAvrrs. Would the Senator yield again?
The Senator is absolutely right and in this case, the Congressional

Quarterly is wron . It lists under New York, selected county, New
York City, and it should be New York County.

Senator ERvxN. It even gives an illustration. The Senator from
New York joins the Senator from Hawaii in showing that people who
collect figures make mistakes. And this bill says you cannot defy
them.

Senator JAvrrs. Is that really accurate in view of the fact that you
can go into court and show the truth ?

Senator ERviN. No, you cannot go to court and show the truth.
This says it shall be final. Even the good Lord cannot changQ it.

Mr. EcKLmm. Senator Ervin, I wonder if I might at least come to
the defense of the figures that Senator Fong was bringing out. I
would not want to interpret that as an indication that the figures
were in error. The composition of the figures may have a particular
characteristic that leads to a conclusion that is contrary to what you
ought to get. The duty of a statistician or the duty of the people
using the figures is to bring out these characteristics of the universe.
That is what Senator Fong is trying to do. That was not in error.

Senator EvIN. Senator-Fongh s very well demonstrated that whea
you take a percentage as a basis for an operation of legislation, you
are taking something that is about as reliable as the shifting sands.
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Here is North Carolina with 51.8 percent of its people of adult
population voting and the State of Texas with only 44.4 percent of
its population voting; yet North Carolina is condemned by this law
and Texas is exonerated.

I want to thank you for your statement. Despite the fact that
some of theseprojections and estimates that are made are final, I will
tell another story to illustrate something about estimates.

Bill asked his friend George, "What become of your old hounddofi!"
d e said, "I sold him for $5,000."

Bill said, "George, you know you never got $5,000 for that old hound

fe said, "No, I did not get it in cash, but I got it in trade. I took
two alley cats which were estimated to be worth $2,500 apiece."

I think it is pretty bad when a law comes along and says estimates
and projections are going to be final and not open to question.

I want to thank you.
Senator KENNEDY. Mr. Director, could I ask one final questionI
Senator ERvix. My good friend from Massachusetts said that the

Attorney General gave a definition that was satisfactory to most of
the Senators of this phrase "political subdivision." I called his atten-
tion to the fact that a political subdivision of a State includes all
political subdivisions of a State such 9s cities and towns as well as
counties and townships and school districts and sanitary districts and
special school districts. He said they did not intend it to go below the
county level. I pointed out to him the fact that the courts would have
to construe this bill by the words in this bill rather than by the con-
cealed intention in the mind of the Attorney General. And the Attor-
ney General said, well, he thought maybe it needed an amendment to
clarify that part of the bill. The bill needs many amendments. The
best one would be to strike out everything after the enacting clause.
Then it would be in right shape.

Senator KENNEDY. Just on that point, Mr. Director, I ask this
question for thepoint of accuracy. Section 3(a) discusses the ques-
tion of tests or devices in any State or any political subdivision of
a State. What is in question is the definition of a political subdivision
and after an exchange on that, I mentioned the definition in see-
tion 3 (b) of the Douglas bill which says, "or any political subdivision
of a State which is independent of the political jurisdiction of a county,
parish, or similar political subdivision." '

He agreed substantially with that.
Senator ERVIN. And in North Carolina, that would take in every-

thing, including the wards of every city.
Senator KENNEDY. I had just one very brief question, just for clari-

fication, on this section 3(a), which charges your responsibility, Mr.
Eckler.

I can see a possibility wherein that, first phrase of section 2, where
it says the Director of the Census determines that less than 50 percent
of the people of voting age residing therein were registered on Novem-
ber 1, 1964, you might have 100 people or 1,000 people and/ you might
have 75 percent of those people which would be registered as of that
date. Then that would mean that the aspect of the trigger would not
work, but if less than 50 percent of those people actually voted in the
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presidential election, then the trigger would work. In effect, then,
there is an interrelationship in this. It is certainly my feeling that
legislation which is directed toward the -purpose in mind of registra-
tion, such a trigger certainly makes sense and is an important aspect
of this legislation. I

So I can understand, at least to some extent, that it is somewhat
clearer as to what the responsibilities are.

Senator ERVIN. I am very much intrigued by this word "trigger.
This is a trigger that is going to shoot the Constitution if it is pulled.

Senator KENNEDY. I want to express my own appreciation for your
appearance and your responsiveness on these matters. I think it has
been extremely helpful and I found it enlightening. I want to thank
you and your assistant for coming up here.

Senator ERVIN. If there is no objection from any member of the
committee, we will take a recess now until 2:15.

(Whereupon, at 12: 05 p.m., the committee recessed, to reconvene at
2:15 o'clock, the same day.)

AFTERNOON SESSION

The CHAIRMAN. Mr. Macy, will you please come forward.
You may proceed.

STATEMENT OF JOHN W. MACY, JR., CHAIRMAN, U.S. CIVIL
SERVICE COMMISSION

Mr. MAcY. Thank you, Mr. Chairman. I appreciate the oppor-
tunity of ap hearing before this committee on behalf of Senate 1564,
the proposed Voting Rights Act of 1965. ... ..

In his address to the Congress on March 15, the President made
crystal clear his determination that denial or abridgement of the riglt
o a person to vote because of his race or color shall be eliminated.
The Civil Service Commission will support the President in this task
with equal determination. My colleagues, the Commission staff and
I are honored by the responsibilities we are given -by this bill.

The Attorney General, Mr. Chairman, has testified in detail on the
need for this bill and on its provisions. Therefore, I am limiting my
remarks to the specific duties of the Commission and the manner in
which those duties would be carried out.

My colleagues and I are not unmindful of the reasons why the Civil
Service Commission was selected to perform the functions that would
be given to it by this bill. As the Attorney General has testified, the
Commission was named because of its long established reputation as a
nonpolitical and bipartisan body. We believe our experience equips.
us with the objectivity to perform the responsibilities assigned.

I would like to summarize briefly for the committee what the Com-
mission conceives to be its principal responsibilities under the bill.

These responsibilities are set forth in sections 4, 5, '6, and 10. Sec-
tion 4(a) provides for the appointment, without regard to civil service
laws, of examiners to prepare and maintain list of eligible voters in
the political subdivisions that become subject to'the bill.
.Under section 5(a) the Commission is authorized to prescribe the

form .of the application for registration. The form of the application



as provided for in section 5(a) will in a large measure depend upon
the particular state or subdivision involved, the effect of the deter.
minations made by the Attorney General under section 8(a) of the
bill, and the outcome of the Commission's consultation with the Attor-
ney General which is provided for in section 6 (b).The CHAnMAN. What are you going to do? Are you an inde-
pendent agency, or are you going to take orders from the Attorney
General? Which is it ?

Mr. MACY. Under the bill, Mr. Chairman, it would be the Commis.
sion's obligation to receive from the Attorney General interpretations
as to the action the Commission would take in supervising the examin-
ers. The Commission would be the administrative agency under this
bill; it would not be the policymaking body.

The CHAIRMAN. What you do is take orders from the Attorney
General ? That is what you say?

Mr. MA0Y. We would follow the instructions of the Attorney Gen-
eral after he had made the certification that the examiner process was
to be put into effect.

The CHAIRMAN. Proceed.
Mr. MAcY. Section 6(b) authorizes the Commission to promulgate

regulations concerni'in the times, places, and procedures for listing of
eligible applicants and for the removal of registrants from the e igi-
bility list. These same general factors will also materially affect the
regulations concerning times, places, and procedures for application,
listing and removal provided for in the same subsection. The latter
section also "uires the Commission, after consultation with the At-
torney General, to instruct examiners concerning the qualifications
required for listing.

The basic duties of examiners are set out in section 5 and its
subsections.

The CHAIRMAN. Is the Attorney General going to tell you whom to
appoint as examiners?

Mr. MAcY. No, sir, the Commission will, by its own authority under
this bill, appoint the examiners and assign them to the necessary duty.

The CHAiRMAN. What is your policy there on appointing examiners?
Mr. MAcY. The qualifications I have a little further on in my state-

ment, if I may proc&d Mr. Chairman.
The CHAIRMAN. OK.
Mr. MAcY. These provide that examiners.shall: Examine applicants

concerning their qualifications; decide their eligibility in accordance
with instructions; list promptly those found eligible; certify and
transmit such lists and supplements at the end of each month to the
appropriate election official with copies to the Attorney General of
the United States and of the State concerned; issue a certificate to
each person listed as evidence of his eligibility to vote; remove, under
specified circumstance, the names of persons from the eligibility
lists; accept payment of the poll taxes, issite receipts therefor, and
transmit such payment to authorized State or local officials.

The CHAIRMAN. Whom are you going to consult with to select the
examiners? ' .

Mr. MAcY. The Commission will develop i accordance with its
personnel management experience in examining, the qualification'
standards for the selection of these examiners, and make the actual
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election itself and assign the examiner to the political subdivision
where the bill is to be applied.

The CHAIRMAN. Have you consulted anyone at the present time on
the appointment of examiners?

Mr. MACY. No, sir; there has been no preliminary consultation on it
other than a discussion with officials in the Justice Department with
respect to the legislation in general. Since I became aware of this
assignment in the bill to the Civil Service Commission, I have had a
task force within the Commission considering the processes and
standards that would be applied in the event the legislation was
passed.

The CHAIRMAN. It would be the Democratic National Committee?
Mr. MAcY. No; as I indicate a little further in my statement, there

would be no political test whatsoever. The Commission, as a merit
system administrator, would continue to follow its nonpartisan merit
standards in administering the examiner program.

Under section 9(e), the examiner is also charged with the respon-
sibility of receiving complaints, made within 24 hours after the
closing of the polls, from an eligible registrant that he has not been
permitted to vote or that his vote was not counted. If, in the opinion
of the examiner, the complaint is well founded, it "p conveyed to the
U.S. attorney in the judicial district concerned. In 7'<Ition 6(a), pro-
vision is made for challenges to the listing made by the examiner.
The Commission is responsible under this section to provide hearing
officers to hear and determine such challenges and also to presribe
by regulation rules to govern the application of these provisions.

Uln notice from the Attorney General under the conditions set
forth in section 10, the Commission is required to terminate the listing
procedures.

The success of this program like any other enterprise of this mag-
nitude, obviously depends heavily on the quality of the people who
actually perform the work. The examiners job, as indicated above,
is one which requires people of maturity, unquestioned impartiality,
and integrity. They must have such personal qualities as objectivity,
patience, and tact. They must have the ability to analyze and decide
issues of fact, to exercise sound Judgment, and to meet and deal
effectively with applicants, local officials, and others. They will need
to be people who can represent the Civil Service Commission with
dignity and who are capable of inspiring confidence in the integrity
of the listing procedures. Their record of experience must have
demonstrated a record of successful performance in a position of
responsibility and trust.

In keeping with the temporary nature of the assignment, selection
will not be based upon the usual open competitive civil service exam-
ination. However, no political test will be permitted.

As you can see examiners will be required to possess the highest
qua] ications. The number of examiners and the sepcific persons
designated will be carefully tailored to the particular circumstances of
the local community being served. The objective will be to use local
residents when feasible. The overriding consideration, of course, will
be to employ those people who will be able to function in the best
interest of the purpose of this bill.
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Generally, we would propose to have a supervising examiner serving
several counties. It would be his responsibility to supervise the
examiners located at the level of the political subdivision.

The hearing officer provided for in section 6(a) will have respon-
sibilities of a quasi-judicial nature. He will require many of the
same kinds of personal qualities and abilities which I escribed
previously for an examiner, plus an ability to hold hearings in a
judicial manner.

Our objective in each case will be to prescribe fair and lawful regu-
lations and procedures which will fulfill the responsibilities placed
upon the Commission by this bill.

My colleagues and I recognize the importance of the tasks to be
assigned to the Commission by this bill. If the bill is enacted into
law, the Civil Service Commission will perform these tasks in such a
fashion as to justify the confidence placed in it.

Thank you, Mr. Chairman, for the opportunity to offer this testi-
mony today. I shall be pleased to answer any questions you and
other members of the committee will address to me.

The CHAnImAz. How many registrars do you expect to appoint to
a county?

Mr. MacY. This is difficult to ascertain at this date. It is, of
course, the hope of everyone concerned with this legislation that there
will be widespread compliance and very limited requirements for
examiners. It is our view that the number would be determined by
the time and the number of potential registrants in a given sub-
division, that in some areas, there would be greater needs than others.
I would say that as a general figure, we would feel about 100 ex-
aminers would be called for.

The CIIAMAN. One hundred examiners?
Mr. MAoY. This is a very tentative, preliminary figure. We feel

about 100 examiners.
'The CHAnkrN. In how many States?
Mr. MAcY. This is assuming that the seven States would be involved.
The CHAMMAN. So you feel 100 examiners would suffice?
Mr. MAcY. That is correct, sir.
Senator ERvix. And you on the Commission could appoint some

carpetbaggers to come into 34 North Carolina counties and determine
which citizens of North Carolina are qualified to vote and also pass
on whether complaints of persons that have been denied the right
to vote in an election are just and meritrious or not, and then to
pass on the question of challenges, could you not, under this bill?

Mr. MAcr. Under this bill, Senator Ervin, the Commission's in-
tent would be to utilize to the maximum extent people in the locality
to serve as examiners. This certainly would be desirable. This
would be our view.

However, there may be .some instances where it is not possible to
secure voluntarily the services of examiners from a particular com-
munity. In that event, the legislation would permit the selection by
the Commission of individuals meeting these qualifications from out-
side.

Senator ERviN. In other words under the present form of this*'

bill, the Commission would be given the power to- appoint some
examiners from Pekin, Ill., or Kalamazoo, Mich., or Braintree,
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Mass., or even from Peiping, China to come down to North Carolina
and determine who is going to be allowed to vote down there.

Mr. MACY. That last location you cited would surely be excluded.
Senator ERvIN. Where is it excluded?
Senator DUIKsEN. Perhaps I should be heard. The trouble is they

s7U not be able to talk our language.
The CHAIRMAN. I want you to point to the provision in this bill

tat excludes it.
Senator ERvIN. The people in North Carolina would not have to

know our language, because they would not be required to read and
write, or even to speak English.

Senator HART. These individuals would have to be citizens to be
appointed. Obviously, we would not look outside the community un-
li this was viewed to be an absolute necessity.

The CHAIRMAN. Why would they have tobe citizens? Where is the
provision of the bill which would require you to appoint citizens?

Mr. MACY. These would be employees of the United States and
would, therefore, have to be citizens in order to serve in this capacity.

Senator ERVIN. Where is there anything in this bill to that efect?
Senator DnSxEN. Well, it does not have to be.
Mr. MACY. These are appointments made to Federal service and

would therefore be limited to citizens.
Senator ERVIN. Mr. Macy, do you not know we are employing thou-

sands of people in the United States and thousands of people over
the world who are not U.S. citizens?

Mr. MACY. Certainly I know we are employing people abroad un-
der special legislation that permits us to employ aliens. However, here
in the United States, it is only where special authority is given under
certain special conditions to appoint noncitizens.

Senator ERVIN. There is not a single restriction in this bill that a
man to b) an examiner must be a citizen or that he resides in the
United States. There is not even a requirement that he even be able
to read and write.

Mr. MACY. No; but certainly the Civil Service Commission would
not certify anybody to this position without meeting the qualifications
that I referred to.

The CHAIRMAN. That is the trouble with you fellows. You come
down here and demand, ask for a wide grant of power and then say,
if you give it to us, we shall not exercise al that power.

I want you to answer this question: The Communist Party in my
State is in business in a big way. It is in business in the name of
the Freedom Party. Every little town has a Freedom House, which
is a Communist indoctrination center and that is all it is. I want
to know if you are going to appc'nt people who are affiliated with a
Communist organization?

Mr. MACY. No, Mr. Chairman; the Commission would abide by
existing standards which preclude Federal employment to those who
are not loyal to the United States.

The CHAIRMAN. The people do not actually belong to the Commu-
nist Party but the people who ate running the Freedom Party are
Communists. They are brought in there, they run it, they take
advantage of people. People are affiliated with them. A lot of them
are not members of the Communist Party, but they are influenced
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by the Communist Party. I want you to answer me whether you are
going to appoint people who belong to the Freedom Party in my StateI

Mr. MAcY. There will be no political test applied in making this
selection or these selections.

The CHAmMAq. What you are saying is that you would appoint
people in my State that are under Communist domination.

Mr. MAcY. I am saying we would appoint qualified American citi-
zens to perform this function.

The UHAMMAN. Even though they are members of an organization
that is Communist controlled.

Mr. MACY. I am not in a position, Mr. Chairman, to identify just
what control any particular group of American citizens may be under.
Certainly the Commission would follow the law and Executive order
with respect to assuring that those who serve their Government are
loyal to their Government and that they met the standards of suita-
bility that are applied in Federal employment.

Senator DiRKSEN. May I interject?
The CHAIRMAN. Yes.
Senator D nKszN. Mr. Macy, how long have you worked in the Civil

Service Commission and personnel field for the Government?
Mr. MAcY. Senator Dirksen, I have been employed by the Federal

Government largely in personnel work since 1939, with the exception
of military service for 31/2 years, and 3 years in academic life; so about
20 years.

Senator DI)mSEN. Or more?
Mr. MAcY. Yes.
Senator DnRKSiN. And you have done a great deal of personnel

work for the President of the United States?
Mr. MAcY. Yes, sir.
Senator DImKsE. And you have never had any difficulty in all that

time, whatever the status of the law may be, in finding people 6who are
citizens, who are loyal, and who are expected to and who do discharge
their re ponsibilities adequately?

Mr. MicY. That is correct.
Senator DnwEN. And I may add that some of the discussion is

mute, I think, because I made the point when this bill was in the
drafting stage that first of all I thought the examiners ought to
come from the area and from the State where they are expected to
operate and interestingly enough, when X['made that observation on
the floor of the Senate, one of our very liberal Members stood up to say
if you put that in the bill, if you put those restrictions in the bill, I
shall fuss and fight against it. I thought that was a peculiar liberal
doctrine, to say the least. I

But I had the same feeling that Judge Ervin did. I did not want
anybody to say that we were setting up a carpetbag constabulary of
some kind here to invade States that were far afield for the perform-
ance of the duties as examiners.

Mr. MACY. Certainly, Senator Dirksen, in administering this respon-
sibility, if the Congress extends it to the Civil Service Commission,
it would be our effort to find individuals in the locality to serve in the
roll of examiner.

Senator DInKsEN. Now, let us assume that in a given area, you could
not find a person who was either not qualified either by judicial
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temperament or capacity or who might be under some fear about
accepting an appointment of this kind. What would you do, or if you
could not find somebody in a given State, and I think that is going
rather far afield, but if you could not find him, you would have to have
some language in the bill to give you some flexibility in order to meet
the best standards, is that right?

Mr. MACY. That is it exactly and we would look to our own staff and
other responsible Federal people in immediately adjoining areas to
serve in this capacity.

'The CHAIRMAN. Mr. Macy, you say you think 100 people would be
an adequate number of examiners ?

Mr. MACY. That is my preliminary tentative estimate, yes, sir.
Senator ERVIN. Do you not think that Congress, in passing a bill,

ought at least to assume that there are sufficient men in North Carolina
of integrity and character and intelligence to serve in this capacity.

Mr. MACY. As Senator Dirksen indicated, I think it is desirable to
have the added flexibility to permit, in instances where it is not pos-
sible to find qualified persons and willing persons in a community to
make it possible to go to other areas for them.

Senator ERVIN. Well, then, do you have any reason to believe you
would have togo outside of North Carolina to find men of sufficient
intelligee and integrity to act as examiners in North Carolina?

Mr. MAOY. I am not aware of all the details of conditions in North
Carolina, but I would certainly hope that it would not be necessary to
go outside the State.

Senator ERVIN. Do you not have anything more than a hope that you
might find a sufficient number of examiners out of 4.5 millio4 people?

Mr. MACY. My hope would be that it will not be necessary to have
examiners.

Senator ERViN. It is not necessary. That is why I am against the
bill.

Mr. MACY. That is why I am hoping that the compliance will be such
that it will not be necessary.

Senator ERVIN. Mr. Macy, are you telling me that you are not willing
to take it for granted, to get beyond the mere stages of inchoate hope,
that there are enough people of integrity and character and intelligence
in North Carolina to act as examiners in North Carolina counties

Mr. MACY. I certainly would not want to answer that in any way to
reflect adversely on the intelligence or integrity of the people of North
Carolina. I am sure that there are many people who would meet the
standards I have specified.

Senator ERVIN. 1ell, I think the bill ought to be amended to pro-
hibit carpetbagger examiners, myself.

Mr. MICY. If that is the judgment of the Senate and the House, we
shall certainly act accordingly.

Senator ERVIN. I want to make one more observation and then I
have to leave to catch a plane. But you say, that as the Attorney Gen-
eral has testified, the Commission was named because of its long-estab-
lished reputation as a nonpolitical bipartisan body. The Commission
thus far has not been concerned with admiiiistering election laws,
has it?

Mr. MACY. That is correct.
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Senator ERViN. I hope the Commission still has that reputation-
the Commission's reputation is excellent at the present moment. I
hope you still have it when you get through with this. I want to tell
you what this bill is and the kind of reputation it gives peoples in
States

Edmund Burke says you cannot indict a whole people, yet this bill
indicts a whole people. It says that North Carolina, because it voted
51.8 percent of its adult population while New York County was
voting only 51.3 percent of its adult population and Texas was
voting only 44.4 percent of its population is virtually presumed to be
violating the 15th amendment, whereas New York County and Texas
are to be presumed innocent of such nefarious conduct. I hope they
will judge the Commission on a fairer basis than that and that the
Commission's reputation will not be impugned upon such evidence as
North Carolina's is by this bill.

Mr. MAcY. It certainly is our intent to maintain our reputation for
objectivity and fairness in administering this difficult program, as we
have in administering the merit system for the Federal Government.

Senator ERvIN (presiding). That is all.
Senator HART. Mr. Macy, is it your understanding under the bill

that one currently employed by the Federal Government could be
given this examiner assignment I In other words, is there any bar to
holding a second job if the second job in the Federal Government is
created by the voting rights bill?

Mr. MAcY. No, sir, there would be no bar. It is our view that the
examiner function will be largely short term and part time and that
this would mean that it would be possible in certain instances to
utilize FP4eral employees, either on a leave status or as an additional
duty, to perform this particular function. It would be our intent to
look first to the Federal employees in these communities to see if there
are those who meet these qualifications and who have a willingness to
perform in this function. We feel that this would be desirabe. We
feel that in these communities, the Federal official has a reputation
for integrity and public interest and that such individuals would con-
stitute a resource that could be used for this purpose. The bill pro-
vides no bar for that type of employment.

Senator HArr. I think that the Congress is fortunate that a man
of your integrity, and character, and experience is available to be
given this assignment.

Senator ERVI. He could be chairman'of the election board of
North Carolina and Mississippi, Alabama, Georgia, and North and
South Carolina. s

Senator HART. I am sure any man you would pick would regard it
as an honor and a public obligation to perform that duty.

Senator ERvIN. That is correct, Senator.
Senator HART. I repeat, I think it is very fortunate that we have a

Civil Service Commission With a reputation which men like you have
and have had.

I notice our chairman is back. I should comment that I was one who
sought to seat the Freedom Party delegation at our convention a year
ago. I would hope that the remarks of the chairman would not pre-
clude you from considering the society in Mississippi and elsewhere to
be an open one from which you .could draw from all corners, absent
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only the proof that the high standards you have described to us were
not met by anybody.

Mr. MACY. That certainly was the intent of my response.
Senator ERvIN. I would like to state, Mr. Macy, that no questions I

have asked are intended to be a reflection on you or the Civil Service
Commission. I have a very high opinion of you individually and offi-
cially, also of the Civil Service Commission. But I have a very low
opinion of a bill which would provide for sending carpetbaggers into
my State to pass on the qualifications of North Carolina voters and
also to maki a quasi-judicial decision.

Mr. MACY. I understand that, sir.
The CHAIRMAN (presiding). Do you expect to hire postmasters?
Mr. MACY. No, sir. The feeling is that the postmasters' examin-

ing and selection system is such that it would not be desirable to uti-
lize postmasters. However there are some employees in the post office
who are selected through the regular civil service examining system

who might very well be utilized in this part-time or short-term basis
that I was describing in response to Senator Hart's question.

Senator KENNEDY. Mr. Macy, in your discussion about the kinds
of people that might be appointed as examiners, you are not excluding
the possibility that these might be people who are already under civil
service, is that right?

Mr. MACY. No, sir, Senator Kennedy. The view is that in many
instances, we would look to the present Federal employees for the
performance of this function.Senator KENNEDY. That is not exclusive. You might have some
who were presently Federal employees and you might have some from
the outside?

Mr. MAcY. That is right. I would view the probability that there
would be a mixture of the two. As I indicated in my statement, it
would be necessary to tailor the composition of the examiner force,
depending upon the particular community and its voting records.

Senator KENNEmY. Now, if you were to have someone who was
already a Federal employee, and you gave him the responsibility that
you have given under this act as far as extending your responsibil-
ities as a Federal examiner and he were to fail to live up to those
responsibilities and his service was terminated, would he retain any
rights under civil service, and if so, what rights?

Mr. MACY. Yes, if an individual Federal employee were assigned
duties as an examiner, the removal authority in this bill would only
apply to the termination of his services as an examiner. It would
not affect his regular employment status.

Consequently, he would be returned in the event of termination-
terminating action to his regular employment, where he would con-
tinue to have all of the benefits of the civil service laws, the Veterans
Preference Act, and other protections.

Senator KENNyY. You also mentioned the possibility of using
deputy examiners. Would they be subject to the same criteria or
standards as far as their competency as examiners themselves?

Mr. MACY. Yes that is rig Tese would be subordinate exam-
iners who would ie working in support of an examiner in a particu-
lar area. We would apply the same qualifications and standards,
require that they meet the same performance standards.
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Senator KNNzEY. You outlined in quite good detail in your testi.
mony this afternoon the kinds of standards which they would meet,
not only deputy examiners but the Federal examiners as well, on page
3 of your testimony. I am wondering if you could give us a uS
rating for that I

Mr. MAcy. I have not finally determined that.
Senator Kwi yFl. I know it has been suggested by a member of

this committee that a GS rating be used as a guideline or a standard
of the degree of competency that these individuals would have. It
would appear to me in looking at the kinds of criteria which you have
outlined m your testimony, you could pretty well establish an out-
line or at least establish a criterion that is somewhat more specific,
for examiners, as they would be Federal employees. What would be
their rating as a Federal employee, or would you prefer to have a
degree of discretion on that?

Mr. MAcy. I think discretion is desirable on this. Generally, the
level we have been discussing has been the GS-11 or 12 level for the
examiners. I notice that in the Douglas bill, it specifies they should
be at GS-12 level. We are generally in accord with that as a
standard.

Senator INFDUy. But you prefer not to see,-
Mr. MAoy. I prefer not to see it specified, because I believe there

will be a great deal we shall need to learn about the nature of the
operation, how it should be organized, how it should be staffed, and
flexibility would therefore be desirable.

Senator KENNDY. I do not see written into this bill any provision
for the protection of examiners in their normal function of fulfilling
the duties which you will charge them with or which the Civil Service
Commission will charge them with. Do you feel there should be any
safeguards provided for the examiners?

Mr. Maov. Yes, I think that would be a worthwhile addition. There
is no language at the present time that would provide that. I think
a person serving as an examiner under the terms of this bill should
have the protection of Federal law. ,

Senator KFTEY. This would be against intimidation or violence?
Mr. MAcy. Personal attack. There are presently pending some bills

that would provide for this for postal employees. I think we could
develop language from that which would be applicable to this.

Senator KENNEDY. Can you foresee the possibility where State
registrars would be used as Federal registrars?

Mr. MAc. No, I would not see that. The employment would be
from within the ranks of the Federal Government or outsiders who
are private citizens.

Senator KENNEDY. Now, I would like to direct your attention to
section 6 (a) of the bill, which provides that any challenge to a listing
on an eligibility list should.be heard and determined by a hearing ofli-
cer appointed by and responsible to the Civil Service Commission and
under such rules as the Commission 'shall by regulation prescribe.
Could you indicate the standards by which such an examiner would
be selected? Are these standards which are similar to the ones you
have outlined?

Mr. MNA[ . They would be similar to those we have developed for the
examiner, plus some judicial experience or some experience in the ad-
ministrative process.
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-Senator KENNEDY. Could you expand on that somewhat?
Mr. MAcY. Yes, I would feel that some experience along the lines

of that required for hearing examiners under the Administrative Pro-
cedures Act would be called for here, some knowledge of the law, some
experience in handling evidence and handling documentation with re-
spect to incidents that are presented to them. This would be a neces-
sar? addition.

would also see that thesc hearing officers would be separate and
distinct from the examiners, because they would be passing in some in-
stances on the judgment of the examiner in an individual case.

Senator K. NNEDY. And you would add those qualifications on top
of the other qualifications which you have indicated for an examiner?

Mr. MAcY. That is correct.
Senator KENNDY. No further questions, Mr. Chairman.
The CHADMAN. Did I understand you to say you would appoint

deputy examiners?
Mr. MAcY. Yes, there would be, possibly, deputy examiners in cer-

tain areas in order to expedite the operation. There might be some
support or clerical personnel in order to do the same thing.

The CHAIMMAN. What is the difference between a deputy examiner
and an examiner?

Mr. MAcy. This would be an individual working under the supervi-
sion of the examiner, presumably at a slightly lower compensation.

The CHAMMAN. Thank you, sir.
Mr. MAcy. Thank you, sir.
The CHAnMAN. Mr. Paul Rodgers, assistant attorney general of the

State of Georgia.

STATEMENT OF PAUL RODGERS, JR., ASSISTANT ATTORNEY
GENERAL OF THE STATE OF GEORGIA

The CHAnmAN. I understand you have no manuscript but you want
to testify from notes?

Mr. RoDoERs. Yes, sir; that is correct. Because of the swiftness
with which this matter is moving, we found yesterday we had a firm
appointment for today so we were caught somewhat quickly in trying
to be prepared. We did not have an opportunity to make a manu-
script, but I think we have notes which will adequately cover it.

Mr. Chairman and members of the committee, it is a pleasure to ap-
pear before you and I appreciate very much your taking your valuable
time to listen to our views concerning the voting rights bill.

The State of Georgia opposes this legislationn on several grounds, the
significant part of which is we believe that the bill is unconstitutional
or that it should be so declared.

Now our basis on the constitutional argument is the fact that up
until dhe present time, including the present time, the law has been
that the States have the sole responsibility for prescribing voter quali-
fication:3 and we think that intent was clear from the amendments, in
particularly the 17th amendment and the 10th amendment ' '

Now, the position that is taken 'by the Federal Attorney General
that the second section of amendment 15 overrides these other pro-
visionsI that in effect, it repeals them. We do not think that is a sound
proposition of law. It is textbook law and a basic cano of constitu.-
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tional construction that an effort should be made to reconcile amend.
ments to the Constitution with the basic document and that repeals by
implication are not favored and that amendments should be harmon.
ized, if possible, with the original provisions. So consequently, what
section 2 of article 15 says is that Congress has the power to enforce
the guarantees of the first section by appropriate legislation. That
means legislation of a nature which has been passed thus far which
prohibits any type of discrimination in voting procedures and prac-
tices and maybe even the appointment of Federal registrars. But I
do not think it was the intent, nor do I think that it is constitutional,
for the Congress to enact legislation which in effect prescribes voter
qualifications.

However, of course, we recognize that there is a very strong effort
behind this bill and no doubt this bill or something similar will become
law. While we do not retreat from our original opposition to the
bill, we want at this time to turn o consideraion of several amend-
ments which we believe will make the bill fairer.

The bill was rather hazily drawn and I think it is obvious, because
there are certain technical defects in the bill which we think are un-
sound and we think will be revealed even to the strongest supporters
of the bill.

We think first that the elimination of the literacy test goes too far.
It goes too far unnecessarily. Actually, we think that just the appoint-
ment of Federal registrars would be sufficient to accomplish the pur-
poses of the bill. Now, as you probably know, the Federal Attorney
General testified before the House committee on this matter. He did
not attack literacy tests. He did not say literacy tests were unsound.
He did not criticize them. What he criticized was the application of
theliteracy test.- He said that in certain areas of the South, applica-
tion of tests were being discriminatorily applied. Of course, the State
of Georgia is against that. We have made every effort to eliminate any
such discrimination in Georgia. However, we think that Federal
registrars in counties where it is necessary to correct these affairs couldjust as easily apply the State literacy test and, of course, they could
be depended upon to apply the State literacy test fairly and indis-
criminately.

The CHAmMAN. You mean that Federal employees could apply the
State literacy test, is that what you say?

Mr. RoWoERs. Yes. Of course, we feel this would not impair the
objective of the bill, but yet it would leave6/the present subscription
of your qualifications for voting within State hands, where we think
they belong constitutionally. That is why we suggest that the literacy
test not be tampered with, that they be left as they are and let the
Federal registrars apply them.

Second, we would-like to comment upon this shotgun effect of the
bill in applying the bill to an entire State. I am not familiar with the
circumstances in Alabama, but I am familiar with them in Georgia.
Now, in Georgia, we have attempted to eradicate all forms of dis-
crimination, but we have some counties in Georgia that I think would
compare favorably to counties in the Nation. -he one I would like
to select as an example is Fulton County, which contains metropolitan
Atlanta. Atlanta has a reputation throughout the Nation as being a
progressive leader in civil.rights affairs. There have been great efforts
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made in Atlanta. I think this bill would limit its scope to political
subdivisions, which in Georgia would mean the county, and Atlanta
and other areas that have fought against discriminatorv practices,
where the local citizenry has stood up to see that abuses like tdis do not
occur, those counties should be excluded. It is unfair and unjust to
apply this bill to a county which has accepted the responsibility of
the matter and is not guilty of these abuses. Just because a few coun-
ties in a State have indulged in misconduct, the entire State should
not be punished and this bill here is a sti gina. This bill here is a yoke
of disgrace and this stigma should not be placed upon counties that
are not guilty of the faults which this bill attempts to correct. That
is lust basic justice and we think that provision of the bill is very
unjust.

There is no reason why this 50-percent criterion cannot be applied to
political subdivisions.

In cases, possibly in other States, where you have a strong influence
from a State level may be to discriminate that means that a great
many subdivisions are going to be affected. But in Georgia, where
the effort is 'in the reverse, I think only a few counties would be
affected.

The second thing that I would next like to comment upon, I think
it is a great mistake to focus this bill toward the conditions which
existed in this country as of November 1964. It appears to me that
that is a very shortsighted approach. It appears to me to focus on
that with the accompanying 10-year provision, but you cannot come
out for 10 years; it destroys. any incentive or improvement. There is
really no incentive in this bill to improve. What this bill does is finger
out several States permanently and say, "You are stuck."

Now, I think that with the migrations that are going on in this
country today, the great movement of Negroes from one part of the
country to the other, the great number of Mexicans we have in the
Southwest, Puerto Ricans moving into New York, Chinese in Cali-
fornia, very quickly you could see that other abuses could arise in other
States outside of these that have been fingered by the bill. I think
the legislation should be national in scope, not limited. I think that
this 50-50 criterion should not apply to any one election. I think it
should apply to the preceding congressional election. So that any
States that have been finger by t fis thing, if they say, "Well, we
are going to accept this responsibility and we are going to go out and
increase voter registration, both Negro and white," they have an in-
centive to go out and do this and correct this on their own. So con-
sequently, I think the 50-percent criteria should be applied at the last
congressional election.

For instance, in Georgia, we can go out and we can make a great
effort to increase the voter registration and to increase the voter turn-
out and that way, -we can get out from under the bill. We think that
is lust basic justice.

can think, also, the bill should be national in scope because abuses
can arise elsewhere and under this bill, the way it is drawn, if abuses
do arise elsewhere, you are going to have to amend the bill. This bill
as it is drawn is really just temporary legislation. But to change
the bill and to put the bill on that basis would make it permanent
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legislation, would make it a better bill, and would make the bill more
specific in only applyimg to those that are only guilty of wrongdoing.

Senator Dumsuir. Mr. Rodgers, if you will bear with me on that
point, I quite agree with you, there Should be some incentive for a
State or a political subdivision to clean up a discriminatory situation
if it exists and when it manifests good faith, it ought not to take too
long. It is the old State carrot.and-stick principle. You use a little
stick, but you also hold up a little carrot and make that the incentive.

I might say to you that while it was reported in that fashion, I did
reserve on that point because I was not satisfied with the provision as
it came out. I am confident that that general picture will be modified
before we get through.

Mr. RoDG Rs. I certainly hope so, thank you.
NVext, turning to specific provisions of the bill, on page 3, you have

this prov%,ion--of course, these are in addition to the other situa-
tions-about this 10-year period. In other words, if there has been
a court decision anywhere in the State in which it has been determined
that voter discrimination was practiced, the State cannot get out from
under for 10 years. We hope this will be aimed just at political sub-
divisions, not the State as a whole, but we think that 10 years is a very
long time. That also applies to the incentive. We think that ought
to lie reduced to 5 years or less. At any rate, we certainly think it
ought to be reduced to 5 years. The effect that would have is it
would give the political subdivisions of Georgia orgive Georgia if the
bill is not modified, a fighting chance to get out. Georgia would have
to carry a burden of proof before a three-judge district court here
in the District that discrimination does not exist in Georgia today,
but to say to Georgia, with all the efforts we h&ve made, with the
adoption of new election codes and so forth, with the rapid increase
in voter registration in Georgia recently, you are going to Eave to wait
another 5 years before you stand a, chance of getting out-we think
that is quite severe. We think that period of time should be reduced.

Senator HART. Could I interrupt for a question of Mr. Rodgers?
The CHAnmAN. Certainly.
Senator HART. What was the date of the judgment of the court

with respect to voter discrimination?
Mr. RoiGEwn. It was about 5 years ago. So if that were reduced to

5 years, that would give Georgia the right to come before a district
court here in the District and try to prove'that things like that do not
exist. It was approximately 5 years ago.

On page 5, in the paragraph that ends at the top of the page, we
think that proviso there is very unfair becaitse it says, the first part of
the paragraph says that a person cannot appear before the Federal
registrars until after he has tried to register before the State regis-
trars. We think that that is a bad approach by the bill, because we
think that even in these affected counties,'the State or the county regis-
trars should have the grimnary burden and responsibility for register-
ing people to vote an that the Federal registrars, when they come
into a county, should only exist for the purpose of correcting abuses
by the county registrars, not t6 register people in the first instance.
One thing that I think will strength en the bill and probably give the"
wider scope is to say, where the bill says he has been denied under color
of law the opportunity to register, that could say he has been denied
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i reasonable opportunity so in the case of Alabama, if they do not have
but a few registration days or if the line is particularly long and it
was determined there was not a reasonable opportunit afforded, then
the Federal registrars could act. I think that would strengthen the
bill but I think in every case, the primary responsibility for registra-
tion should be placed upon the State registrars, county registrars, and
that remedy should be exhausted or attempted to be exhausted before
a person could turn to the Federal registrar.

Senator HART. If I could before you leave that-
The CHAIRMAN. I think you ought to ask some questions while he

talks, since he has no manuscript.
Senator HARr. Yes; while it is fresh in my mind and in the minds of

each of us.
I did not understand the suggestion you made with respect to this

particular section 5 (a).
Mr. Rovoams. Yes, sir.
Senator HART. As the bill has been introduced, it would require an

effort to have been made within a previous period of time locally to
register; then an application to the Federal registrar and the provision
that would permit the Attorney General to waive the effort. What do
you suggest would in your view be an improvement of thatI

Mr. RoFooms. Well, I think that the proviso should be stricken from
the bill. Now, I recognize from what I have read in the press that
in Alabama, and that is one of the stimulants of this bill, they have
very few voter registration days and that the registrars take a long
time, so the newspapers say, and the lines are very long and they do
not really afford a good opportunity for voter registration. So, in
striking the last proviso, you could still get around the slow-down
tactics by modifying "opportunity" with the word "reasonable." He
has been denied under color of law a reasonable opportunity to register
or to vote, et cetera. I think by inserting the word "reasonable" you
get around slowdown tactics by your county registrars.

But my main recommendation is to strike the proviso so that your
county registrars would still be charged with the primary responsi-
bility of registering voters and that your Federal registrars will only
come into p ay in order to correct abuses by the county registrars.

Senator HART. I understand now. Do not interTret my silence
at the moment as being agreement. I think there should be an im-
provement made in this and it would be in the direction of eliminat-
ing the obligation, again, to go back to the local registrar and perhaps
suffer the harassment and pressure that this would require. I would
prefer to amend it to just the opposite so as to waive the obligation
to go locally in these-areas. That is just a difference of opinion. I
wanted it clear in my understanding what you said.

Mr. RODGERs. Now, on page 6, the to p of the page, it gives a 45-day
voter registration deadline. It says that people who register with
the Federal registrars shall be entitled to vote in any election which
occurs more than 45 days after they register. We suggest the period
at the end of that sentence should be stricken ,and, you should tack
some language on to the end of it "'or prior to the voter registration
deadline prescribed by State law, whichever time is latest."

The purpose of that would be in a State which has a 30-day voter
registration deadline, that would mean that those who registered with
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the Federal registrars would be under a 45-day deadline and those
who registered with the county registrars would be under a 30-day
deadline. I think language should be put in there where the voter
registration deadline is short that the Federal voter registration
deadline would follow State law.

Now, of course, I recognize that you want to put in some kind of
deadline provision, because some States have 6 months and some
States have more. So I recognize the need for putting in a voterregistration 'bill, but there should be flexible language put in the
bill there to permit a shorter voter registration deadline for those
registered with Federal registrars where State law provides a shorter
.voter registration deadline.

Now, on p age 7 of the bill, the paragraph at the top, the beginning
of the third line, says "Such challenge"--this is challenging of those
registered by the Federal registrar-"shall be entertained only if
made within 10 days after the challenged person is listed."

We think that 10 days is not a wise provision at all because there is
hardly anyone who is going to make the effort. When you register
a person to vote, you rely largely upon his own oath as to his qualifica-
tions and if he perjures himself or lies, the Federal registrar will be
deceived. Now other people in the community who know that person
may find out subsequently that he is not qualified for some reason. So
we think the 10-day provision should be eliminated and should permit
challenge at any time. Because frequently where challenges occur is
after a person has been registered for a period of time or when some-
one sees a person appear at the polls to vote and he for the first time
recognizes that that person is not qualified to vote. So we think
the 10-day provision should be eliminated.

Also, I think it would strengthen the bill to require that the person
who is being challenged must be given reasonable notice and an op-
portunity to defend himself. There is nothin in the bill that requires
the person challenged to be given notice of the challenge and an
opportunity to defend himself.

Also, there is an adequate safeguard in the last sentence of sub-
section (a) against challenges which there is no legal sufficiency to.
The last sentence says any person listed shall be entitled and allowed
to vote pending final determination by the hearing officer and by the
court.

Well, you have a right to appeal this decision of the hearing exam-
iner to the court of appeals. So consequently, that could take quite
some time. During that time, the listed person cannot be taken off
the list, so of course, that would involve, that would safeguard a
person being temporarily thrown off the list for further misclaims.
So we think there are adequate safeguards without that 10-day limita-
tion. We think that 10-day limitation is bad for that reason.

Now, on subsection (IS) of section 6 which appears on page 7, we
think that provision is very bad, because'what that provision does
is give to the U.S. Attorney Generil the power to administratively
provide voting qualifications for the States affected. Now, although
we think that the bill will not be amended to cut out'this literacy
thing, we think that very clearly, all other voting qualifications pre-
scribed by State law should apply. Those are qualifications such as
age. In Georgia, a person can register to vote if he is 18 or will be
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by the next election; such requirements as residence, as to criminal
convictions, requirements as to mental incompetency, all of the other
qualifications prescribed by State law which has been productive, so
far as I know, have not ill results. They are not in the same category
as the literacy test. All other qualifications of State law should be
applied and consequently, we think subsection (b) should be rewritten
to make it clear that all these other criteria of State law apply and
the U.S. Attorney General would not be given the power to prescribe
voter qualifications.

Senator HART. Mr. Rodgers, when did Georgia adopt the 18-year-
old qualification?

Mr. RoDOERs. That was in 1945, 1 believe. It was in the 1945 con-
stitution of Georgia. That was under the administration of Gov.
Ellis Arnall.

Senator HAirr. We had an interesting witness yesterday who sug-
gested that this was part of the Communist conspiracy to seize the
Black Belt, the 18-year-old vote. I wonder if Georgia's motivation
was different.

Mr. RoDGms. No, I think the motivation was that the Governor at
that time was quite liberal and I think he wanted to inject into the
electorate a younger age group in the hope that it would help him
politically. There has not een any recognitionable effect in the thing.
Of course, Georgia is satisfied with the 18-year-old provision. That is
quite liberal, because the vast majority of States require 21. I do not
think it has any effect upon the electorate except to increase the
franchise.

The next objection I would like to comment upon is section 8. We
think that section 8 is a very iniquitous provision, because what section
8 in effect does is it makes a Federal court an integral part of the State
lawmaking process in election matters. In other words it is somewhat
comparable to the Governor's veto, because it says that no law, even an
ordinance, no law of any kind adopted in any one of these States which
affects voter qualifications or voting procedures can be enforced. Then
it really does not become effective until it has been finally adjudicated
by a district court. When you say finally adjudicated that would
also include an appeal to the U.S. Supreme Court. So what you have
is the States could not longer adopt legislation on their own.

We think that is unconstitutional for this reason: Under the Consti-
tution, article III, the Federal courts only have judiciary power. We
think this right here is an effort to give State lawmaking power or
participation in State lawmaking power to a Federal court. We think
it is unconstitutional and we think it is, besides that, a very bad idea.

Now, the U.S. Attorney General has talked at some length about the
great deal of time it takes to try these voter registration cases, all the
man-hours. But those cases involved the development of factual
patterns regarding applicants for voter registration. But when you
attack the constitutionality of a State statute, that type of litigation
moves along very quickly. We will say if one of these affected States
adopts a law, and all laws have to comport with constitutional stand-
ards, that was unconstitutional regarding voting matters, what you
have done is you would present your petition for injunction to a single
Federal judge, who would then have the right to issue a restraining
order until a three-judge court can be convened, and a three-judge
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court can be convened very quickly. Then a final judgment so far as
district court is concerned could declare the act unconstitutional; the
point being, I think, that any State should have the right to enact the
laws that it chooses and that no approval by a Federal court should
be made a condition precedent to that. Any law should have the right
to be born even though the law may not be entitled under the Consti.
tution to live.

But we think section 8 goes way too far, that the thing is not needed,
that the purposes of this bill could be accomplished without it. It
creates a very bad pr-,3edent, because if this power is upheld here, think
what this Congress could do under the Interstate Commerce power.
I do not know of any parallel to section 8 in our history. It is a very
iniquitous provision and unnecessary to the purposes, of this bill.

ow the second thing that we would like---in other words, if sec-
tion 8 has to stay in, we would like in the third line of section 8 to add
the word "registration" just before "procedures," because. that lan-
guage there is so broad. Well, now procedures for voting, that is an
extremely broad term. If you pass a law regarding election districts,
if you pass a law regarding voting machines or anything like that, I
would think that would be under voting procedures. Tobe safe from
a legal point of view, it would be a law that would affect voting any-
way, setting dates, sett"ng poll hours. You would have to rush up
here to district court in Washington to get its approval. We certainly
think that legislation should modify procedures in order to limit the
scope. That is all this act is concerned with, anyway, so the lan-
guage is way too broad.

Second the third suggestion would be that if section 8 has to stay
in, the N'ovember 1, 1964, date, should be eliminated and the date
would be the date of the act, because we are moving further away from
1964 all along.
November 1964 all along.

The Georgia section of the general assembly has just been concluded
and there were some amendments to State election laws which did not
involve in any way the registration to vote of Negroes. We would
have to get all those approved. We think the November 1964 date
should be stricken and the effective bill should be adopted because this
metropolitan activity application we do not think is in the public in-
terest. If section 8 stays in, then a State knows if it passes a law, it
has to stay within section 8. The Georgia general assembly when
they amended their laws, did not realize they would be confronted
with something like section 8.

Now, the next provision that I wish to comment upon is subsection
9 on page 9, the bottom of page 9. That is this provision about if any
person alleges that he was not afforded an opportunity to vote if he
was registered by a Federal registrar, if he makes that claim within
24 hours, then a Federal. district court can enjoin the results of the
election. Of course, that can be appealed. In other words you could
tie up the election of a person for no telling how long. That could
result in a breakdown in many areas of State government.

Now, we think that that provision is not necessary, because section
9(a) and section 9(c) of the bill provide very severe penalties for
anyone who does not permit someone to vote who has been registered
by the Federal registrars. I think those penalties are sufficient to
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deter this habit. But just because some poll officer in some State
somewhere should refuse to register one of these people, that would
mean that everyone running in that election would not be certified-
the Governor could not be. Where this would be most critical would
be in the case of holding special elections to fill a vacancy in public
office. That means that that office could continue to go unfled except
that the interim appointee, who would not be the choice of the public
would continue to serve. We think that provision is productive oi
confusion and we do not think that any good that could ever be
wrought by that subsection (e) could ever outdistance the evils that
could result therefrom. So we suggest that subsection (e) should be
eliminated.

Senator DImKSN. Mr. Rodgrs, would you be inclined to a modifica-
tion of that section to the effect that where the result of an election was
in doubt, it was that close and discrimination had been actually estab-
lished and that the votes denied would make a difference, that it would
be limited exactly to those where that situation might apply ?

Mr. RoDGas. I think that would greatly improve sub ion (e).
Just about all the States-I know Georgia does-have a contest lpro-
cedure. So if it were that close, you could throw the whole thing in a
contest and that could be eliminated by the State machinery provided
therefor. Any 'State court would recognize that if there were a suf-
ficient number excluded by these registrars to place an election in
doubt, the election would have to 'be declared void. We would still
prefer to see the subsection eliminated-subsection (e) eliminated
entirely. But if that is not feasible, I think your suggestion would
greatly improve the bill.

I believe that about concludes my comments on this. Some of these
suggestions we feel would fully perfect the bill even in the eyes of the
proponents of the bill. I would be happy to answer any questions
anybody may have.

Senator IwmFKN. Well, Mr. Rodgers, I just want to say that I
think your testimony was quite objective and you approached this in
a very fairminded way. I think you are to be complimented for the
presentation you made here today.

Mr. Rocss. Thank you sir.
Senator HART (presiding). Senator Kennedy?
Senator KNNEDY. No.
Senator HART. Mr. Rodgers, the committee does appreciate the

presentation. It was thoughtful and I think quite objective and very
effectively done.

Mr. R6DGm. Thank you.
Senator HART. If tfste"dre tiukMther questions, the committee will

recess until 10 o'clock tomorrow morning, when Senator Sparkman
and a delegation from the States of Mississippi and Virginia will be
heard.

(Whereupon, at 3:40 p.m., the committee recessed, to reconvene at
10 a.m., Thursday, April 1, 1965.)
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THURSDAY, APRIL 1, 1965

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,

Wa8hington, D.C.
The committee met, pursuant to recess, at 10 a.m., in room 2228, New

Senate Office Building, Senator James 0. Eastland (chairman)
presiding.

Present: Senators Eastland, Ervin, Hart, Kennedy of Massachu-
setts, Tydings, Dirksen, Fong, and Javits.

Also present: Palmer Lipscomb, Robert B. Young, Thomas B. Col-
lins, professional staff members of the committee.

The CHAIRMAN. The committee will come to order.
Senator Sparkman, proceed.

STATEMENT OF HON. JOHN J. SPARKMAN, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SPARKMAN. Thank you, Mr. Chairman, I appreciate the
privilege of appearing before you on the important question of voting
rights and more particularly on the details of the bill, S. 1565.

Mr. Chairman, I know that you have a heavy schedule before you
this morning. I would like, with your permission, to submit my state-
ment in fui[ and have it printed in full, even though I may not read
all of it.

The CHAIRMAN. It will be submitted as requested.
Senator SPARKMAN. Let me state at the outset that I have never

opposed the right to vote. I believe it is an important American
heritage. I believe in the full exercise of the right of franchise by all
qualified citizens.

I want there to be no doubt, however, that I am opposed to this
bill. It is a harsh bill, designed to punish the South. It is born out
of emotionalism, and is hastened by the heat of passion, which history
learly shows is typical of the circumstances that usually surround

hasty stringent, and ill-advised legislation. This type of legislation
usually carried with it more fundamental harm to our form of govern-
ment than the little good that might be accomplished in the long run by
its enforcement.
, The bill would punish the States that (1) maintain a literacy or other
test; (2) in the November 1964 Presidential election failed to have 50
percent or more of the adult popul tion go to the polls; or (3) do not
have at least 50 percent of the adult population registered. I am told
that this restricts the bill to Southern States, thereby making it re-
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gional legislation rather than national, general legislation, which it
should be if it is necessary at all.

I opposed the three civil rights bills passed in 1957,1960 and in 1964.
It was my view after the long batles of those 3 years, in which I was
engaged most actively, that the field of voting rights was one of the
most heavily covered fields involved. Law after law has been writ.
ten and passed and then revised to fit the alleged needs of the moment.
As a matter of fact, I was somewhat curious to see how far the Su-
preme Court would apply what had been written into law, and how
vigorously the Attorney General and the various civil rights organiza-
tions would utilize all the many and powerful legal remedies that Con-
gress had given, them. I did not. have the time to draw any sound
conclusions after the 1964 act, however, because the instant bill was
thrown at us without sufficient use of existing law and without a bona
fide effort to try it out and come back to Congress and show that it
would not work.

The ink had hardly dried on two printed decisions of the Supreme
Court on March 8, 1965. giving a very powerful and widespread effectto existing laws on voting rights, when S. 1564 was introduced. This

bill was introduced on March 18, apparently in the attitude that the
Supreme Court decisions allowing a whole sovereign State to be sued
to protect the voting rights of Negroes, were not sufficient. From my
point of view, they were sufficient-more than sufficient. These cases
give very powerful methods of using the courts and not Federal regis-
ters or examiners to settle voting rights matters. I speak of the two
cases, U.S. v. Mississippi et al. (No 73) 380 U.S. 128, and Louisiana
et al. v. U.S. (No. 67) 180 U.S. 145, both decided March 8, 1965, in the
Supreme Court.

Et me quote from the concluding paragraph of Mr. Justice Black's
opinion in the Louisiana case.

It also was certainly an appropriate exercise of the district court's'discretion
to order reports to be made every month concerning the registration of voters in
these 21 parishes, in order that the court might be informed as to whether the
old discriminatory practices really had been abandoned in good faith. The need
to eradicate past evil effects and to prevent the continuation or repetition in the
future of the discriminatory practices * * * completely justified the district court
in entering the decree It did and in retaining Jurisdiction of the entire case to
hear any evidence of discrimination in other parishes and to enter such orders
as Justice from time to time might require.

I do not cite these cases in any sense that I approve or endorse
them. I cite them to show that present law can be broadly applied,
in a manner that appears constitutional to'the Supreme Court, and in
such a way that it will not completely tear down traditions of govern-
ment and our form of government. The present bill would do just
that, and the Supreme Court would have great difficulty in not some-
day agreeing with my statement here today.

It should be noted that the Court, on March 8, did not abolish lit-
eracy tests. It merely stated that the discriminatory use of these
tests as between whites and Negroes his to stop and whole States can
be brought in as defendants to bring this into reality.
C The present bill, in a sense, coitdemns literacy tests. The Supreme
Court for years has affirmed these tests as a reasonable exercise of a
State's authority under the Constitution to determine 'the qualifica-
tions of voters.
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In the case of La8iter v. Northampton County Board of Eleotor8,
360 U.S. 45 (June 8, 1959), the Supreme Court upheld North Caro-
lina's literacy test laws requiring that a voter "be able to read and write
any section of the Constitution of North Carolina in the English lan-
guage."

The Court condemned literacy tests that have been employed as "a
device to make racial discrimination easy," but found that this was
not the case in North Carolina.

I quote from the Court's opinion:
The States have long been held to have broad powers to determine the con-

ditions under which the rights of sufferage may be exercised * * *. We do
not suggest that any standards which a State desires to adopt may be required
of voters. But there is wide scope for exercise of its jurisdiction. Residence
requirements, age, previous criminal record are obvious examples indicating
factors which a State may take into consideration in determining the qualifica-
tion of voters. The ability to read and write likewise has the relation to
standards designed to promote- intelligent use of the ballot. Literacy and
illiteracy are neutral on race, creed, color, and sex as reports around the world
show. In our society where newspapers, periodicals, books, and other printed
matter canvass and debate campaign issues, a State might conclude that only
those who are iterate should exercise the franchise.

The Court made the distinction between a fair and sound literacy
test and one which is a "a calculated scheme to lay a trap for the
citizen."

I have quoted the La88iter case because i+ seems to me that this bill
flagrantly and directly violates the recognition that the Court gave
only 6 years ago to the right of a State. and not the Federal Govern-
ment, to determine the qualifications oi voters. This right is stated
clearly in article 1, section 2 of the Constitution, and the 15th amend-
ment does not diminish it to the extent that Congress, and certainly
not a Federal agency, can set the qualifications for voters in State and
local elections.

According to this bill, whenever the Attorney General and the
Civil Service -Commission move in under section 4, as based on the 50-
percent rule set forth in sectkn 3, then t!k. rights of a State cease.
The drafters of the bill made an attei.,x to stick to constitutionality on
line 8 of page 5, when they required a Federal examiner to determine
whether an unregistered person had the qualifications prescribed by
State law. But then they added the words "in accordance with instruc-
tions received under section 6(b)."

When we examine section 6(b) on page 7, we find that the Civil
Service Commission can issue regulations governing examiners hear-
ing cases and that the Commisslon after consultation with the At-
tomey General shall "instruct examiners concerning the qualifications
required for listing."
In other words, the Commission and the Attorney General can deter-

mine voter qualifications, which the Constitution says that only the
States can determine. Outwardly section 6(b) appears to be only a
procedural section, but any intelligent lawyer can readily see that
adding the word 'qualifications" in line 22 changed it from merely
procedural to substantive, as well a , and I think that is clearly un-
constitutional. I sincerely hope that the committee at least will delete
this section and restrict examiners to conforming to State law, in its
report on the bill.
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Another section showing that the rights of a State cease when the
examiners move in is section 8. Here a State would 'be helpless even as
to the power of its State legislature. If any new law on voting, sub-
stantive or procedural, is enacted after the examiners move in, it can-
not go into effect until it is approved in the District Court for the
District of Columbia. This to me is outrageous. The Federal judi-
ciary of one single jurisdiction is to act as a third branch of a State
legislature. At the same time, it is to have veto power tantamount
to, and even greater than that of the Governor of a State. This un-
constitutional provision is contrary in every respect to the reserved
powers of the States and to the separation of powers between the leg-
islative, executive, and judicial branches of our Government.

I expect that someone would have been thrown out of the Constitu-
tional Convention of 1787 bodily, if he had even suggested that a State
legislature could not effectuate its laws without the approval of a Fed-
eral court. Montesquieu and John Locke would probably throw up
their hands in disgust in trying to understand wherein the proposal
would fit into the doctrine of separation of powers as between the leg-
islative, executive, and judicial oranches of government. I trust that
the committee will recommend deletion of the section.

As to the use of the Federal courts under the bill, the entire ap-
proach is discriminatory. No declaratory judgments or injunctions
against enforcement can be issued in any court except in a District
Court for the District of Columbia, according to section 10(b), p. 11.
This is designed expressly and obviously to avoid Southern Federal
judges; men who have been confirmed by the Senate. Moreover, if a
State wishes to contest the applicability of this bill to it under section
3(c) in a three -judge court in the District of Columbia, it has to allege
and prove nondisciiminatory practices in voting for a period of 10
years. While the South is the chief target of this bill, many other
sections of the country might not be pleased with this provision as
well as several other provisions of the bill.

I wish to point out specifically that in section 9(d), page 9 of this
bill, the Attorney General can go into any appropriate L.S. district
court for injunctions and preventive relief, well armed with the strin-
gent provisions of the bill, and at the same time, citizens and political
entities other than the United States are denied this right. They must
come to the District of Columbia. This is arbitrary, rank discrimina-
tion. If a Federal court is good enough for the United States, it is
good enough for its citizens and for aggrieved States and their political
subdivisions. I trust that the committee will recommend correction of
this proposed injustice--this condemnation lSy the United Stas of its
own Federal court system and structure.

On page 6, line 11 (sec. 5 (d)) of the bill, examiners are to remove
from the voting lists bona fide citizens who have not voted in 3 consecu-
tive years. The bill does -not say election years; it simply says years.
It does not say how these otherwise eligible voters may ever get back
on the voting lists. This provision on the one hand has overtones of
compulsory voting, more appropriate to a totalitarian state than to a
democracy, and on the other hand, constitutes a possible breach of the
right of franchise of law-abiding citizens2 who may have been ill or'
who have good cause not to have voted. It is un-American in principle,
and I hope that it is stricken from the bill.
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I could point out many other infringements, weaknesses, and ill-
considered provisions of this bill, but will not, at this time, go into
further detail.

A favorite theory of mine is that the essence of true equality is the
sound and impartial administration of just, significant, and under-
standable laws. I cannot place this bill in such a context. Circum-
navigation of the Constitution is in itself a denial of the rule of law.
Legislation such as this which is not designed to be applicable to the
whole Nation at large is not sound, and Congress should think long
and hard before it plunges emotionally into promulgating an extreme
measure where moderation, understanding, and law and order are
reuired and should prevail.

e CHAIRMAN. Senator Sparkman, you have made a very fine and
helpful statement, one of our outstanding statements. I want to tell
you on behalf of the committee that we appreciate your appearance.

Senator SPARKMAN. Thank you, very much, Mr. Chairman.
Senator HART. I apologize, sir, for coming late. I shall read your

statement.
Senator SPARKMAN. I am delighted to see you here. Knowing the

fine constitutional lawyer you are, I shall welcome your comment and
questions.

I wish I had time to discuss the bill. I say in all frankness and
candor and fairness, I think the bill is based on emotionalism and is
shot through with weaknesses which I do not believe the Supreme
Court could possibly uphold.

The CHAIRMAN. I want to comment that Phil Hart can learn some-.
thing from this statement. I hope he studies it. I know it needs study.

Senator SPARKMAN. Thank you very much, gentlemen.
The CHAIRMAN. Mr. Kilpatrick, you may proceed, sir.
Do you have a statement i

STATEMENT OF JAMES 3. KILPATRICK, RICHMOND, VA.

Mr. KILPATRICK. I have some rough'notes. "
My name is James J. Kilpatrick of Richmond, Va. I am editor

of the Richmond, Va., News-Leader, but I am appearing today in my
capacity as vice chairman of the Virginia Commission on Constitu-
tionall Government. We are appearng in opposition, of course, to the
bill.

I might say I am especially happy to see Senator Dirksen here so
I can talk to him directly. Naturally, we admire all the Members
of the U.S. Senate. Some we admire more than others and I have
admired Senator Dirksen for a great many years.

Senator DmiKsEN. Thank you, sir.
Mr. KILPATRICK. I hope I can persuade the Senator to relent in

his anxiety to get this bill to the floor so a little more time would be
given, sir, to trying to come up with a bill that would narrow its
scope, more of a rifle shot and more in keeping with what, to us, in
Virginia seems to be in accordance with co-nstitutional construction.

Senator DIRKSEN. I am always op6n to persuasion.
Mr. KILPATRICK. I hope we can persuade you. We in the Virginia

Commission on Constitutional Government have done the best we
can to go over this bill, not with a feeling of blind automatic opposi-
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tion to every provision, but with a view to criticizing it we hope con.
structively to see what kind of bill might be adopted if you were to
take a somewhat different approach that would be more specifically
predicated upon the 15th amendment. In our view, the chief fault
in the bill is that after it gets away, from the very opening section,
it almost leaives the 15th amendment and does not get back to it again.
The 15th amendment is thereafter mentioned only a couple of times.

The CHARMAN. We will recess for a moment.
(A short recess followed:)
Mr. KILPATRICK. Looking at the bill just very briefly, because I

do not intend to attempt any detailed analysis o it, it begins in sec-
tion 2 with a statement that surely we can take no exception to at all,
that no voting qualification or procedure shall be imposed or applied
to deny or abridge the right to vote on account of race or color. We
would accept this completely as being a fine statement of the Constitu-
tion. But then it goes into section 3(a) and we begin to get into
what seems to us to be trouble:

No person shall be denied the right to vote in any Federal, State, or local
election because of his failure to comply with any test or device, in any State
or in any political subdivision of a State * * *-

it is not because of his race or color. We get into the arithmetic, be-
cause of his failure to comply with any test or device in any of these
States. We take this as a presumption of discrimination of unconsti-
tutional treatment on the basis of sheer arithmetic or census statistics
which I hope to show will turn up with some remarkable results.

I listened to Senator Sparkman's testimony and he was talking
about the action of section 8 of the bill, which provides that whenever
an affected State or locality wants to change its laws on voting or its
voting procedures, it must come and get approval of the Court.
Senator Sparkman said that this ap lies only after the examiners
move in. But I do not read the bill that way at all. It looks to me
as if under section 8 of the bill those remarkable provisions apply in
any political subdivision for which a determination is in effect under

section 3 (a), with this sort of result, Senator: in the city of Richmond,
just about 3 weeks ago, our city council approved a resolution pro-
ceeding for additional voting precincts. We have 68 precincts now.
Some of them are very crowded. We ought to have about 88 voting
precincts. Had this bill been 'in effect, Richmond would have had a
determination made to it under this 50-percent provision and in order
for our city council even to have enlargedthe number of voting pre-
cincts as a convenience to our people, we w uld have had to run up
and get approval, because as section 8 says, a determination would
have been in effect that we had not voted 50 percent in November of
1964.

We take the view that the bill is perhaps loosely drafted in its con-
stant repetition of the word "person." Being predicated upon the
15th amendment, the bill should apply, it wouldtseem to us, specifically
to citizens of the United States. W6 would take the view that the
word "person" is one thing as a matter of law, but "citizen of the United
States" is something else.

Throughout its language, the bill refers to these persons who shall
not be denied.

VOTING RIGHTS
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Of course, we take the view that section 3(b) goes against article I
of the Constitution, which permits the States themselves to fix their
qualifications for the franchise. That has been covered so much by
other witnesses that I shall not touch on that at all.

We believe that in section 3(c) of the bill, the spirit of the Constitu-
tion is violated in that it creates the effect it states, a presumption of
guilt, not of innocence, that must attach to them. There are over-
tones here of attainder that is prohibited under the Constitution and
although it is not criminality as such, overtones of ex post facto law.

I come back-I will touch later on section 5 (d), which requires the
removal of certain voters from the voting lists. I do say that the
provision on page 7 of the printed bill, section 6 (b), where the times,
places, and procedures for application and listing pursuant to this
act shall be prescribed by regulations promulgated by the Civil Service
Commission is, in our judgment, entirely too broad a provision and
needlessly tramples upon the powers of the State.

Page 10 of the bill, in section 9(e) ; we find that this section begins
with "person" in the singular, whenever a person alleges certain
things, that his vote has not been counted or that he has not been per-
mitted to vote, certain procedures then are set in motion. But a long
toward line 6, we find suddenly that this has been turned into "persons.

"In -the event that the Court determines that persons," in the plural,
'"who are entitled to vote, allege that they are not entitled to vote"-
again we say this should be limited to the citizens of the United States,
rather than to the broad language of "persons."

When I testified on Monday before the other body, several of the
members of the committee were good enough to say to those of us who
appeared in opposition, What would you do? Admitted that this
evil exists and we do admit that this evil exists in certain counties,
what would you do to try to get a constitutional bill ? I am going to
try to suggest one way in which you might approach this problem that
I believe would be within the Constitution and would have many
advantages.

Suppose, to be supposing, that you were to begin anew on this
problem and draft out a bill containing a provision that would require
every political subdivision in the United States-that is 3,072 counties
and 24 election districts, and 34 independent cities, and the District
of Columbia, making 3,131 political subdivisions in the country.

Providing for these political subdivisions to file some kind of annual
reports, whether with the Civil Rights Commission or the U.S. Attor-
ney General, as of December 31 of e ah year, such a report would show
the name and address with summary totals by race of every person
registered to vote therein. Such records already are printed and
available to the November pollbooks, especially in the South, where
until recently, they have been kept by race. But attaining such rec-
ords, which is a vital thing to be in compliance with, the 15th amend-
ment, would not be an impossible task. I believe you would have to
predicate these reports on something that went directly to race or
color. You would have to muke appropriate. penalty provisions
against fraud or misrepresentationlor- failure to report and so on.

Now, once such records were available over the country as a whole,
it would then be a simple matter for the Civil Rights Commission to
apply the approach that is set forth in this bill and to compute for
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eaih of these 3,131 subdivisions the percentage of persons who were
registered therein by race.

. ow, to bring it down to my own State, you then would come up
with such entries as this: Where Accomack County has a population
of 13,148 white persons, of whom 5,698 are registered or 43.3 percent.
Accomack County in Virginia, over on the Eastern Shore, has a col.
ored population of adults of 6,142, of whom 979 were registered for
a nonwhite registration factor of 15.9 percent.

The next one alphabetically on the list would be Albemarle. In
AlTemarle County there are 15,670 white adults, of whom 6,485, or
41.3 percent, were registered and there are in Albemarle, 2,576 Negro
adults, of whom 1,215 were registered, or 47.1 percent. You will no-
tice that the percentage of colored registration in Albemarle County
actually is higher than the percentage of white registration. But you
would get up all these figures.

Then I would suggest to you that a factor of, say, 50 percent might
be applied to th(e figures once they had been compiled. By this
I mean that your bill could create a prima facie assumption that in
any political subdivision in which the percentage of nonwhite regis-
tration was less than, say, half the percentage of the white registra-
tion, discrimination by reason of race or color might have occurred.
In the examples I have given you, such a presumption could be applied
to Accomack County, in which 43.3 percent of the adult whites are
registered, but only 15.9 percent of the adult Negroes were registered
and you had less than half of the nonwhites. But it would not apply
in Albemarle, so you would create no such presumption there. I
would say, gentlemen, I am not trying in this suggestion to rig any
bill that would benefit Virginia especially or treat Virginia gently.
In 32 of our 98 counties and in 4 of our 34 cities, according to the
best figures I have been able to put together, the percentage of Negro
adults regitered is less than half the percentage of white adults
reristered.

What accounts for these conditions, I cannot say. There has been
no complaint of deliberate discrimination in Virginia by reason of
race or color. My own strong feeling is that the figures reflect only
the apathy or indifference that obtains so widely among rural Negroes.
In several cases, the figures are mathematically accurate but actually
misleading: The census showed eight Negroes over 21 in Buchanan
County, none of whom is registered, and 3 Negroes over 21 in Craig
County, none of whom is registered.

These percentages and figures can make som trouble.
Suppose you set it up in the bill so that in these presumptive

localities, certain dire and drastic things would occur once a com-
plaint had been filed by, say, the 20 nonwhite voters provided in S.
1564, this would not appiy. There would have to be a complaint filed
in these presumptive counties and the dire and drastic things you
might provide might include the appointment of a Federal registrar
if the complaint were found valid to'see that all nonwhite persons
over 21 if these were the groups discriminated against, otherwise
qualifieA by Virginia law including the filling out ' of our elementary
registration form, were then given full opportunity to be registered
on the same basis that applies in that political subdivision to every-
body else. Virginia hat a requirement that poll taxes must be paid

* for the 3 years preceding an election and paid at least 6 months prior
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to an election, If the CongOes wished to contend that this requio,
meant hadbeen a device to abridge the vote on amount of race of oor,
that Would seem to me, testifying as an individual, perhaps appro,
priate legislation under the 15th amendment. And if the 0ongres
wanted to permit Federal registrars in the presumptive counties to
accept poll'tax payments for the current year up, to 45 days before
a State or local election, in order to prevent discrimination by reason
of race or color, I would not object too fiercely to that either.: But
this is a small matter, applicable only to State and local elections in
five StAtes.

Finally, I would put a reasonable cutoff date on the employment of
Federal -registrars in the presumptive localities in which complaints
had been filed and the registrars had been appointed. Perhaps a
period of 2 years, or 3 years, or 4 years, after the percentages of regis
tration had passed at least the 2-to-1 point, would suffice for the re-
quirements of the situation,. I
, If you wanted to pick up some of the language of sections 6, 7, 9, 1,

12, and 13of the printed bill, you would then have, in my judgment,
a measure thatwould be appropriate legislation under the 15th amend-
ment,.

Let me now, if I may, 'suggest to you five things that.you would
have accomplished by such a limited approach to tis relatively small
OYil. Under ,this approach, you would-be confining yourself strictly
to denials and abridgements of right of citizens of the United.States
onaccount of race or color. You would not at any point b tikering
with the States power to fix ,their own qualifications for the franchise,
All you would W, saying and it is, 4l the Congress can say ,A tilat w
49, art care, Wh1t*,qualifications 'you fix in your State so long as these
are imposed without discrimination on account of race or color.

In this regard, th' bill should spell it out, and I agree thAt if any
procedures or requirements for registering or voting are sign, ficantly
ciilged, there. must bea completanew registration under Feoeraq
supervision. Thiswould prevent the ipplicatiqn of any grandfather
clause, t'o a. new scheme 'that might limit registration to hig! school
or college raduates only. Second, you Wquled h coom yo ur01
solely to registration, and rot to votng T iS Sems to me a y. iu-
portant point.. Voting in America is a rjght, and more than, a rlglt "
it is a profound privilege, in the dee pes. eangofthat _w4_, but
it never hes been an obligation. Under the printed bill, this spirit of
the Constitiution is gravely wounded. The trigger provision in 8(a)
tends t rdiward States in' which at least 5Q percent of the adults vote,
.nd the remitlable language of section 5(d) actually would compel

the strikinigof the nam. of _any. Iegro voter, once registered by ia

Federal rgistrar, who failed to exercise his right to vote over a 3-year
period.

While I am on this trigger provision, let me remark that in Virginia
56.6 percent of all persons over 21 actually are registered, but only
45.07 percent actually voted In the Presidential election of November
1964.

Senator ERvJN. Would you give nre those figures about the regis-
tmtion of Virginia?

Mr. KIAT.ixtiCK, Yes. sir, 56.6 percent of our adults over 21 were
registered,' but only 45.1 percent actually voted last N'vember. 1*

seems to me a reasonable possibility that t least 114,000 Virginians did
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not vote in.Novehiber because they could not stomach any of, the presi.
dwitial' candidstew on the ballot. This would include Democrats who
crldt.dotbitbiach Mr1 Johnson, but could not stomach Mr.'Goldwatir
either and republicans. who could not stomach Mr. Goldwater and
could ix stomach Mr, Johnson either, and a large number of ironclad
conser-vatires who were appalled by the liberalism of both major
parties.' They regarded both of these majority candidates as verydlkse to'leftwing Socialists. -  , . '• ,

Inrnhy eveit,'if 414,000 Virginians thereby exercised their privilege
which is not to exercise their right to vote, we had a certain number of
Virgi.n~s -6tii6k .' 'Under this bill, their failure to vote is taken
asp*41tmptIve evidence, not.'that Virginians have sensitive stomachs
but thut the State'had denied or abridged the right of citizens to vote
6h, adcount:bf race r color: If the 114,000, had conquered their un.
esiness and gone to the-'polls, Virginia's presidential vote would have
passed the magic 50 percent mark, and lo, we would have been wafted
fflom under this bill, as successfully as New York or Massachusetts.

."Mythird:imen't on'this approach is by this limited approach
y6i 'Wbtid' hae 'abiaiidtned 'the blunderbuss or blockbuster approach
trpd taken a rifle to the evil you are attempting to eliminate. In it§
!1961 rdp6rt ',the Civil Rights Commission concentrated its findings

pbit-' 140 Black Belt counties-,-140, mind you, of 3,131 counties and
i the c.t,-Eafnd not all of .these were serious offenders. In

dhi _ ' hix.'.Arkansas counties, for' exam'le, 44 percent of the
t' ' v'~*e. , . idgltred. ii 1960. 'In 'Liberty_ County, Ga., 63 perceiit
6f h,6-groe6'were then'registered. In Robeson County, N.C., the
%d'n*hte*ir.isteiatiii was 56'percent. In my own Virginia, the Civil

Itf:', ,6tfrission provided data for 1960 on '14 counties in which
the per ~ ntrag :ofN egistratiox.ranged from a low of 7.2 percent
if Nbi1thilpn-tdiiot a. high of 361.6 percent in Charles City. You ma

I 2'6'kn'6b~liw a whathhs happened in these 14' counties throug
W l vhrifitar actiohsinci 106." One of .the 14,1 am sorry to say,

nP it i -hs slipped. backward. Boochland reported 32.5 percent
fi t W /X'*ltdp 'i1lation registered in 1960; for 1964, evidently

5 pe'rcfr[' e,*' Arat]on} tiapeentage was 22.2. But all 6fhe
o0buiftlWheru r,1 eported gains'.
i i i 1I V S -diua ft t to' b inserted if you do no mind. .

:(hd ist'i~e.ferpeb f61o1loA4s.)
, -, co. .. ,. Negro registration:,,: :.. , .. ' " County.

.. .. ';'"""' :" ".. rent i960 Percent I9

A Pelia.. - -.. ' 83.2 46.2
Brunswick -------..--------------..---------------------------------........ 16.2 -49.3
Caroline. . --------- -- ------.. . . . .32.9

------ ;. .......... . .. . 3.3 4
So W clg . . . . . . . . .......... 21.9A

-1 -------------------- ------- I !

isle ot ig - --------t- -- ------ ---- ---- 24.6
King and Queen -------------------- .------------------- 27.5 ' 48.2

WNW ii-M+ 17.7 ~28.4
to 86 2 '40.7'

Northam pton ---------------------_ .----- .- . .... ... .... ...... -,---- .-7-2 ".Southanip on .... .. . . ... . .. . . ... . . .. ,. ... . . . . . 1 s ' ' 7.

Sout -------------- ---------------------------- 18.8 37.524j4 '2414.
US~X., .. rr.,,:&.... .r4.j,. .g ... . ,,..'. ...... r ... !. , .. . " ' .36.5



'M, r.:'KPA~JiC. If you lok at the :co ties singled, eut!b.y the
0 1vil'Rights Gommission in 1961 and' study their ,registifation. 'for
19601 and look at: them in 1964i. you' find a'icouple .6f' cunties; itbis
trhe, ':in which the i:nonwhite registration is still lamentably loW,
Such counties as Northampton, where the Negro registration last :year
was 17/ percent, roughly, and Dinwiddie County where ,the Negro
iegistration wts 14.9 percent. 'I cannot explain i'to you gentlemen
Wvhy 'the nonwhite registration is low in Northampton or Dinwiddie
County, Va., because no breath 'of a. complaint ever has been raised
f discrimination by reason iof :race or €olor in:these couities. They

are both of them rural counties, quiet, peaceful. stable, With practi-
c allyi no political activity in them -of any sort. The member of our
iouse of Delegates from Northampton, who just announced his
retirement, served 30 years' without opposition. The member 'from
Dinwiddie; Mr. Richardson,: has served 18 years. i these counties
Ica'l officials serve 'term after, terin. Political interest of any kind
is very slight. My point is that the situation may be regrettable but
it is not unconstitutional, and ought not to be taken as presumptive
evidence of wrongdoing and* lawbraidng on the, part: of- the local
officials there.'

Let me continue to dwell for a moment, if I 1nay, upon this business
of apathy as a factor in these low' percentages of registration and
voting. 'Out of curiosity, I have worked' up some data on election
ontests in Virginia "You gentleminwho ftace a good deal of oppo-

sition in' your States will be' interested .to know that Virginia has
had','only sveh Senatorsi iii third entire' century. During the past 34
years, between 1930 and 1964, there 'wero opportunities for °chtis
in elections to' the Senate in Virginia, If it is fair to define an elec-
tion in which the winner gets at least 70 percent of the: vote'as not
really a'significant 'contest, we find't&at only'five times in 34 years
h'as'there been a significant contest in Viri. i 'for the 'U.S. Senate.
And of course this has resulted in Virgiia's having two great';and
highly regarded Senators'inlwhm'we tki great' pride..";

'Comparable figures for the bthif body Are 6veni- m6re' revealing.
In the' 30-year period letween;1934: aid' 1964' 07 opportunitiess. fdr
contests were presented in our 10 congressional districts, citiin
both 'primaries'and 'geeral ,1ectiohs 'as dppotunitiew'for' - ntts.
But we actually witnessed only 46 significant contests for th6e Htokse
if, Rsesentatives in the -whole 'of, Vir ma in' this 'entire 30-'year
'peo V.iTe First 'Virginia ,Districi, wlich was represented for ,sb
n4ny. years by Mr. Bland and now is'represented by'Mr: Dowlng,
'has witnessedd only'one b ignillcant contest in 30 years.' The Second
Digtkibi hasn'' had a c6itvst sirie 1948.. The Fouthl District; which
'ish6thsido. district haiVing a laige eagro population Iliasn't'se.n
but' 6n contest, for the 1Thioe ol'Iepresentatives since 1930-s-and
,that,6nd was"20 years Agp.' The: there district' with 'a large' Negro

I ain ih' 4he Fifth, which. has'.had bnt'tlire6 significhit contets
Yort hTouinlio- span of tirre :' '* "'

,:Wd do have 'cofitests for Gtveiiio6v attorney general, ,Jeu~terntt'govitnor, but'ndt'as in"hinas yoA -wottldtliiik., , : : "•,",''?

SMbst'ntably t i i tiri obt~iri . , ,Z
T6 ~ ~ ~~~'~'' Ci kI"~v' -f~h d~~u66o'A & in
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Mr, K PAirltgL. I Was just comhig to that, sir That was my,.uaxt
paraga h. 'We elect the, county oficers in one year actually the
year before, , The city officers, the, county officers, and then the presi-
dential year and than the gubernatorial year, and then we start the
single over again.

This to me is among the most interesting data I was able to chase
up on this. : For the entirely typical year of 1963, in which we elected
members of the general assembly, and also elected in the county and
all of our local officers, there were. that year 36 State senatorial dis-
trits. Only 13 of. them had contests of any sort. There were TO
house districts; only 24 had contests. In 98 counties, we elected a
commonwealth's attorney-that is a prosecuting attorney. In these
98 counties, only 18 had contests. These same 98 counties elected
sheriffs. But there were contests in only 41. Ninety-two counties
elected commissioners of the revenue, but there were contests in only 20.

Senator D=KaSrx. Mr. Kilpatrick, are you referring to primary con-
testsV

Mr. ILPATRIOK. These are figures for the general election, sir.
Figures for the primary would not differ significantly and perhaps
would show even fewer contests for these rural officers.

Senator -IH S.- There are few. primary contests?

Mr. KILPATIcK., -Very. few, yQs, sir.
In these same 92! counties, there were: also elected treasures and

thre were contests in only 20 of them.., The custom, Senator, and i4 is
an ancient Virginia, custom, is for a clerk of thecourt or for a coni-
kissioner of the revenue to: be elected* and then to hold office just in-
definitely with no oppositionin the, primary and. no opposition hn the
general ejection, and.very'often, a Sort of primogenitor system stsin
in which we will have on man who serves as clerk of the court for
many years and than if his son hasgone into the law, frequently his
son will take over and serve as clerk of the court for another. 40 or 40

Senator ERvIxx If I may interrupt,' in. my county back in the old
. ,yf we had a: situationwhere the clerkship. of. the court of appeal
and ossions were held byaf, father son., and grail dson in succession

forO year. . i:, . -fit

MX. KirAzocx. An T would imagine -without Oppositin i tlje

In thi sprt.of poljtiJ]c.ltrt quil atosphere ish it apy wonder ot1t
,regitratiop and.votig -r..ow? But, L k is it uneqntitution4 to
ket4anquil. Our local mayor rern1ake4noQ! ago thatt VixgiA's
by and !rge ,ffer from narcisisi they are orever looking in. e
pi~nlor and liing- What they see. may b emwla rapsgw to. ti.o

tisfied, ut. itiS~ not a denial or abridgi.ent of any man' ,yote by
,pqson of, raq or color. 4v I si~id wee eqt te city oftfeqs o~ year,

wanty, next, Prvsid4tial: tie andix. overnor ftr that. 'Thhi i.po
true in many$ai uh.a lios.i liht~ gu0e-trxi and
Presidential-elections coincide, within tbq reeut tat MUCh PQltz i
tpre4t , sitim lqtend&no votingihvlpgh , HJ5 'e 0eep etipg i Ov-
ernor ,n Virginia last yeg}j., prhps..-those 11.4009 .staytrtom .awpiid.,
have recovered from their indigeatiljppg :enqough t0 8 ,4 t. h pol1 ,
but thv did not becep.wejhd pqgvbrp oriaJ ilectOm and nt:'ich
excitement. While our 5-stemn in Virginia may be novel, it is not



Viimstitutiotial, and;the; resulting fgttres 'ought. not; to be inisin-
terpreted so as to impute Wrongdoing to our public offloia1s.
The next point is brevity. Thatiti, 46fiflingit to registration" the

plan I have sketched out .tb'y6u,oa current ,basis, you would have
gotten away from the arbitrary dates in thigh bill of November 19ft.
There will be another census within 5 yeatt and this bill as permanent
legislation will be out of date, obsolete on its o*ti terms. •

Finally, my fifth point,- aid to iriS. the fiost Importait point is
that "you ;would fiot, be taipering under geih ,. limited rifleslot
approach, With the federalism tI~t I belie has coiitfbuted soinuch
.o the vitality and the strength of our UnioK -federaligm that, you,
tSenkot_'Dii~ksen have defended so manyititi& atid so eloqueAitly
throughout your career, I believe that you would be underminitig that
fedevralism by this §weepiji, attack upon the p0wers of the'Atates under

I think under he ,pproach I 'have skeih,6ed, you wotld be, eer-
eising'no Thore thani thoe legistltive authoi-ity t&t is vested 'in' th
Co0i*res'midek, the 15th amendment, but you wotld be exercising
this in-power in new and effective ways. The approach I am sug ,s-'
ing W46dd-permit Fede(ra iitereitio6i t 'be concntrited only in
those relatively few localities in which Attelh intervehtioibi truly may
b6 jtifld in order t6 preventAis¢dimiihatioi by reasOn bf race. or
Oolotk: ' In other Arbas' where oc6aSional Individuil, acts of dicrithi-
niati6n iay ocur, you would rely upon other remedies uhdeo the 95T
and 1960 acts., You woitld not be trying. tb 'achieve instant purity
thiloiigh compulsions of Federal law.. yoii would be leaving some
things to tlehealing' processes of time and, volunttay efforts. Yoii
Would operate with a scalpel instead of a B6wie knife, and you would
avoid those rtgged wounds that are certain to,be left b6y the billbefore yoU.

That is all I have to say in the nature of a statement.
The CtAIRIA. What are the voting qualifications in Virginia, Mr.

Kilpatrick?
Mr, Kna' ox. They.. are elementary. We require in Virginia

only the elementary ability-you haV6 to fill out a form stating your
name, address, Age, occupation for the preceding year. That is all
thor ig to it. BUt this has to be done in your own handwriting.
Because the form has to be read and because you have to fill out this
siijile form in your own handwriting we would come, we believe,
under the language of seotlon 3(b), which lays it down that a test
'or a device as a prerequisite to demonstrate ability to read, write, or
understand iny natter-ve ekrnestly submit that'tho ability to read
a simple form that says namd, with a line, age with a line address
with a line is the minimum oi litei's that reasonably might be re-
quired for the ererciFs of the franchise. When a test or device is
spread to the mere understanding of any matter it would seem tome
that perhapslangu&aYe is here broad enough to permit idots to biome
under this, who could. not undeftand any matter, because the only
languatge in here iider which idots or -could be pievented from eier-
eising the 1mtehise would be under the language on page 7 in oection
6(b) by which the Civil Service C Omniimsson Is t6 lay down wrtal
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*The CIIARMANr. -You Jhae 56 peree)it of thia adult poplatnWN
21 y-ear's of.**4 ,i; ~ ( '* '' iu.

The. CHAIRmvA . You. voted whst,percent?
.t-,r. XmPinux W,6 voted 45 percent ., --I-
The. C14~AN. JXexas iv Rot, n.40r this bill.Txsvtd4.

percent. wodrwa ecnto-. ' I

*Senator ERVIN. I think kit, 56:,!~
In, other. words, Virginia had, a Jarger percentage of its population

togiagteredthati Texas. 'hs lsw applies to Virginia bu nottq ~exas.
;,fLWhe GCHAntMXAX. It. 4PPlies to Virginia, olely, because" a mnan has to

write.his name..
* M. Kiir~nm. ae, ir., Let me point outtAo you one mannerin which this law works ridiculously'. "I'suggested. that if another1,14,000.,persns had voted.-in Virginia, this .wPuld not -have, applieto virginia as a State,: Tne th4emo (a), -it would hav p

*iplied,.tolthose political subdivisions, of .Virginia', however, in which 50
percent of the vote was 40t~cs.

i The C11A3141AN. Texashad a 6ampaigh for Governor, it had a favor-rite son running for Presidea.t..
Mr., KILPATIO.K. Yes -fjr. In, the northern neck,6U Virgiit wehad two counties, -Middiespex 'and Glogcetqr ,right. next ito each other.This is the ridiculous situation, that -results fromp th angqqge of this

bill.. In-Middlesex County,.50.5. pprc;at of the adults votedjn:Noven-
her.. In- Gloucester County, ' right: next .,door, 49A6 percent.. yoe4.Under this bill, under -such a. .hyP~othesis,. Middlese ' ont'wul
have, been exempted from -the provisions of this bill -because, 0resl
20 pprson§.got to the, polls in Novemhber-and, voted.,, If they higad stayedhome, the bill would have applied to Middlesex. But in Gloucester
County the. bill is madeA ta ay beause, 29 perconis didn~kge toth oista eeton a. ref re,. under this bill, an. Illiterute
could vote in GloucesterCounty, but his brother could not in-Middlesex
CQounty, the bill is mnade to -apply :because 29:persons, did-, not gOtto-Abridghient of the -right; to. yotejby reason, of,.,race or coor..dli~s. ajstftistical, trick..., Itj is o phisticateddevice to bring. a Fedoral regis-"9,ar :into , Gloucester, Qqunty, -where there n'yer, has Jenthe Sligh4teSt

*ipq*h 4t f Aisciminatonbut nottin'to Middlesex, .where. there mayhaViec' _vn, and this because on oneiNovemnh er dfqy, 20 persons~nanagvd
to ~tto -the polls -in Middlesex, but .29 did. ot in ,Gliucest Ier.

Senator. , Fom ei Ki) trc ti.reyo. willing, to abandon yourpresent law and wipp- T~eupiixw i you wer , ,oyo, tr~ n 'hshll olyostl be~sublject ;te ilhous
'Of the.November 1964, dateC Say you'~werp to, toe aetioii to 'do Om aywith' this .very, simple, -qj7alifiaionof jmst; signing~your -name?) , :

XM. ILPATIOK: I think Viyrgjniwo~jl be exempted, tinder-the-langua~ge of 3 (t):, 9ir'beoause it is nocssar~ fothis-test'ortovice tofbe
there, first,a dthen fort.fatttig it. ... 4~ 1 1

"Senator FoNG.- The,frict that onu NdvebigrA, 1964, itj~st states one
!p~rticular'cl r, n one.,patit ul ajtjw_ , 1 Itdosnt.ayecrw i..

Mr. KILPAThICK. No, sir, I get your point. Perhaps not, -If wen~r-pealed subsequently our registration requirement, we no longer'would
have had it-
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irSematorFoNG.. Because the November 1, 1964, date is there, yoa -still
would come under that law, w tttyounot -  . .' Ii" "
:i MrKmiPxTRiCK, ,Senator,. Iannot trying to duck., I am not a law-
yeti-, i ,-am going. to ask ift I .can, pass that question. to, the Attorney
General of Virginia who is here and'Mr. Gray, the: former attorney
generalwhois, not herel, Ithink they cat.give you; a more indorined
answer than I could. ,.
,,The COAnkXAN. Ask Mr. Button. He is here,,, ,

STATEXENT 'OF .ROBERT, Y. DUTTO~j ATTORNEY GiNERAL OF.
O, COMMONWEALTH OF VIRGINIA

Senator; FoNG. In your interpretation of this law, Mr. Button, it
Virginia were to repeal its present qualifications to vote, which is very
simple, as Mr. Kilpatrick. stated, would you still be subjected to this
law because of the November 30,1964, date ?

Mr. iBuTroN. Senator, first I might say thatthese provisions are in
our constitution and it is a difficult process, toiamend our constitutiolt.

Senator FONG. I understand.- ,
,Mr. BUt-rok. If. our constitution were amended, and it.would.take

a period of years to do that, and we had no qualifications such asl you
-refer to, we would not then havea test or device. ',

Senator FoNG. But the November.30,1964, date-
Mr.B- TqiN., We did have it then and I think we would still be under

'Senator Fowo. You would stillbe under the law? ,
- Mr. Bcrrox. I think so, sir. .

Senator ERviN. But if you could get out, Virginia could 'stil'haive
illiterate people voting but New York's illiteracy testwould be allowed

-to staid, notwithstanXng that Virglnia's literacy'test and'New York's
,were under the same constitutional provision? - , ,', -

iMr. Bx-rox. We do not have a. literacy test, but 'I think under the
la f this bill, it could be so construed. , ' ,

Mr. V1LPATiBC. Should' be delighted to answer any questions, sir.
:Senator Envir.' 'I would like to ask you 'some. I have been coi-
templating introducing 'a-constitutional amendment to require every
President and Vice President and Justice of the Supreme Cotirt and
Members 'of (0nress, iii kiddition to'taking an oath to suppo t the

'Constitutidn) to commit to memory these, Words from Ex parte ,Milt
ligan, reading from pages 120 and 121 of fourth circuit, also in 7I U.S.wherer Judge Davs was speaking about the rea4ons why they drew

a constitution 'ind how (hey had attempted to try civilians before
militaryy courts in even niore trying days than We have had in Alabama:

Time 'has pren the discernment of our ancestors, for even these provisions'
expressed in suOh plain English words, that it *6uki seem the ingenuity of map
'Rould-not evade them, are now, after a lapse of more than'70 years, sought to be
avoided. Those great and good men foresaw that troublous times would arise
when rulers of the people would become restive under restraint and seek by
sharp 'ind decisive measures ,to accomtplis en'4 deemed JAst and proper "and
ihat tl h iPwtocples of. nstituttio'nl liberty woul 66 liipertled unless establIshod
by Irrepealable law. The history of thb world of what was done in the .pas
might be attempted in the future. The Constitutionof the'United States l,'a
law for, rule r, pnd for" people,, equqlly, In war -and in peace, and cover# With
the shield o-its protection aill-Iasses of men, at',all times, and under 4(qciL -
*6mstances' '46-doctriie, involving mie o pent46us consequentes widf& ,Vli



ihente by tWe Wit of tmkin"th thitt;a wbf It* provsibbha ean be,,saepsdle
during any of the great exIgei.4ee of govermne,t.

Do you not believe we would havebetter legislation. in thisfield if
ioveryonb in the- position of authority in this country were required to
commiit those wbixb tomemPoTrY..

iM Ki-uirAmwoL, ', think, it would be*a good idea tohave then on,
mitted to memory.

Senator ERviN. Does this bill not prtvid in effect; that -thq'are
going to suspend in the Stte of Virginia, the State of Mississippi the
S1ttofAihtni, theStite of G~6githd State 6fS6ttth;C&roii.,
and 34 counties in North Qtrolina, the proisio o the second section
of the first articles of the Constitution and the provisions of the 17th
amendment stating that electors of ,$enators- aud MRepresentatives in
Congress shall possess th qualificationsrequired by State law for the
electors of the most. imerou, branch of, the Stateleislature.

Mr. Kr.PA'micxK. Precisely s6 sit, and these provisions of article 1
would be suspended jiot through. any direct relationship to denial or
abidgwnent of the right to vote on accOunt of rabe or color under-the
15th amendment, but by these arbitrary statistical land ckhsus-taking
,trig#me- that may or may not give you any, presumptive evidenieof
'deinal or abridgement.

Senator ERVIN. I will ask you if the writer of this Ex partuo.Mil-
liner did not foresee what ybu and Isee today:

" '1'liose 'great and ood texl fbretw thiat troublous' times would arise 4hen
rulers of people would become restive under restraint and seek by shlkP Ud
decisive measures to accomplish ends deemed lust, and proper Itnd tbat the
principles of constitutional liberty would be .imperiled unless Abtllshed by
Irrepealable law.

Does this bill not represent an atempt by rulers and people who
are restive to seek by sharp anid, decisive measures to accomplish ends
they deem just?

'M1r. KuAmcK. Yes, sir; General Washington saw this in his
f a r e w ell a d d r e ss . I ,I I ' '

Senator ERVI.. The purpose of this bill essentially is to 'suspend
constitutional provisions which were supposed by those who drew
them and rati fed them to be irrepealable, except by constitutional
amendment.

Mr. I. pATmnOK. On that' point, I would like, if I may, to urge the
desirability of not a long delay stretching into months, but if I am
not mistaken, in the arpas in. which thig bill is expected to do its
necessary remedial work, no, elections are scheduled over a period of
months. I have read somewhere that in Alabama, the neXt; oeletioU
is not until May of 1966. So there really is still time to take the
time now in the spring of 1965 to go at this bill with the Ireatest
care. If ydu enacted 'it by some' arbitrary date of a 1 i4 Oine
fury o get this on the books, its provisions would not be applicable
to any election for a long period of time.,

I do ernestly subm it that the turbulefice of the hout croateg the
Worse posible atmosphere for the enia tment 0f soild and pt1netand prudent lei slatioin in a field in:,which the Senatet, hop , sir,
w i l l w a l k w i t h t h e g r e a t e s t c a r e . - - I I, %,, , , . *

Senator Eavt. I iotld like to aek yu. this" qu'tion Mt. KII-
phttiok. Iar nit the.6 Ovyhelrhiqg ifiajotity of V|rgiiahi, lile the
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Overwhelming majority of North Carolinians, come tA,,ot deliberate
conclusion that- no mann6 qualified person • should be deniedd the
rightto vote on aocouitof race or color re

Mr. KILPATRICK. Precisely so, sir. There has been no complaint
anywhere in Virginia, to my knowledge or 1t the knowledge of our
highest State official,: of denial or discrimination to vote by reason
of race or color. In my' own city of Richnmond last year, ,-after the
poll tax in Federal elections had been eliminated we registered nearly
11,000 Negro citizens over a span of months' and mostof them in the
2 months immediately preceding the election. We opened 'up addi-
tional registration places in the city of Richmond, ran them at night
and on weekends, in order to provide abundant opportunity for ever
citizen, white or nonwhite, to ,get registered in Richmond. This was
tiue over the Commonwealth of Virginia 'as a whole. I have the
figures with me on registration by white and nonwhite in Virginia.
You would find in some of the counties of the South Side, where the
Negro population is greatest, very substantial percentages of non-
white registration, up in the 40 percent, where the difference may
be 55 percent of the whites registered, 42 percent of the Negroe,.
This would obtain over a great many counties of 'Virrinia.

I do not say that the situation is perfect I do Say that there is no
discrimination by our State and our 1ocaJ oicials.a- Yet the bill Would
apply to us and impute to us the kind of wrongdoing to which we

're very sensitiveand resent. "
Senator ERvirx. Is it not true that many parts of Virginia, likq many

other; parts of these affected States, are virtually one-party sections?
Mr. KILPATRIOK. Yes, gir; the entire southside, until recent years,

has been one party.
Senator ERvIN. And they become so largely as a result of the drastic

policies pursued during Reconstruction, did they not?
Mr. ILPATRICK. Yes sir. "
Senator Envn, And at the present time-in those days, th Demo-

craticParty stood as a defense in the South against unconstitutional
measures such as the Reconstruction Act, did it not?
Mr, KILPATRIcK. We believe that it did.
Senator Envi. For that reason, the South gava their allegiance tp

the Democratic Pa rty for generations afterwards?
Mr. XILPATmIft. Yes, sir' that is true.
Senator ERviN. Today, the people are confronted by the fact that

they are not defended by either the Democratic Party at the Aational
level or'the Republican Party at the nationallevel withres -ect to their
constitutional rights such as that of prescribing for qualiications f~r
voters.

Mr. KILPATRICK. Yes, sir.
S Senator ERnvI. And as a result of that, a. great many of them feel

that, they have no place to go, no national part toprotect them?
Mr. AILPATRICK. There is regrettably that feeling.
Senator ERviN. I know, because I went into the Nortfh Carolina

counties that are affected and tried to persuade them to vote the
straight Demo6ratic ticket': I fond a great many of them who have
always 'been Democrats did not. want to .vote for R4ubli ean candi-
dates and not want to support tile Demooratic nominees for President
and Vice President, so they stayed at home.

VOTING RIGH"
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., .KLPAr CK,. :Sir, some strange alliances are beginning to devehop in the South- and as -the nonwhite vote increases apd itis going up
very remarkably, all sorts of, things are, going to happen in the

S.:Senator ERvTN. Would you agreewith me that-it is.a serious-matter
frOUA :tlme legislative standpoint for both national parties to join in
the introduction of a bill of this ,characterlwhich tends to destroy the
valuo we get out of a two-party system of Government? ' ,

M 4r KULATmICK. In Virginia, sir, we have seen so much confusion'
between the parties, over a long number of years that I- do not know
this, adds greatly to the confusion. Sometimes it is difficult for us
in Virginia to distinguish between the principles of the two great na-
tional parties. They seem to be very close.

Senator 'oRERvI. Do you not, agree that a part of the great service thisrenders to, the country is picking up flaws in legislation proposed by
the administration?

Mr. KILPATmcK. Not merely picking out the bad spots from a bad
apple, but striking at the whole tree, root, and branch.
• enator ERviN. Do you not agree with me that it -is a bad thingfrom a legislative, standpoint when 61 Senators join in sponsoring the

bill and make it a bipartisan effort in that it prevents it from having
effective opposition ?
-Mr. KILPAMICI. I think it is unfortunate, sir, and I think it is

equally unfortunate that members of the Supreme Court of the United
States appeared-turned up to here the President's message and ap-pearcd on the television cameras applauding. I think this is a viola-
tio, of the separation of powers',cf the United.States and 'creates im-
balances.

senator DjiKSEN. Will you yield?
Senator ERVIN.' Yes.
Senator DRKsEN. I was much intrigued by your statement, Mr.

Kilpatrick, that perhaps we ought to take -more time .and put this
o0, ito the .future, since Chere are no Qlections in the immediate offing.
It occurs to me that this months we -nark the 100th anniver ry not
only'of the death of AbrahamLincoin but of the enactmen'l and ap-
pro a-l of the 13th amendment to the Constitufion, which abolished
slhivery. It was 3 years liter 'in '186 .thaat ,it became necessary to
enact and approve the'l4th amendment, with the' due process.,clause,
due all citizenship, and related matters. It is 95 years ago that the
c21trapproved the 15th amendment tdsafeguard the rights of

o f.. , a a cer o ~ o. , Nf g a
,q.ctii~ens ,• that they not be denied or abridged in, tllo :V~tin g field

because of race or color. I*ow you entreat',s t6 be a httleInaorq patienta b o u t t h is . . .. ..
But in that century, there came first of all ordinances and laws that

prevented the Negro from even being found in the .cit because lie
might be charged as a loiterer or vagrantfi aid fined andhe'could be
farmed out to somebody until his fine, was paid, whih was indeed a
kind of servitude.

It was as late as 1910, and my distinguished friend fr6m Maryland
cn.. correct me If I am wrong thj.t the State of Maryland,undertook..
to condition the vote and limit it to the lineal male descendants of
those who had, the voting privilege on (or'before'.the'- first day "of
January 1867. ' .. :,,
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of Oklahoma tried-to' write
exactly that thing into their own constitution. .

,No, 'these people'.have been waiting a', long time. ,A century. 'T a
long time fo wait for, the safeguarding . and protection of th6: iight to
,Vote.. - We draft ybung me of color into: the, Armyarid 'far'4s'
know,' some 'of them arefighting, in, Vietnam righf now., - , 1"-,1,,
-Mr' 'KILPATRICK. 'I appreciate 'thLtpoint of: iewrfully and sympa;.thize with it. , .... - . : .. , . .. i .

Senator DmKSEiq If ibu. will bearwith me for a moment.' I re.
member how ,many fought, in World 'War I, because I' was on the
Western Front in the combat zln*e aitd they were there.',. 'Sb they'have
freely, offered their service o the, counftryin time of conflict. They
mhst pay their taxes just'lik6a man:of white skin. But when it comes
to privileges and immunities, provided them, we have been terribly
derelict all this long time'. And it is not surprising that they should
use as one of their slogans, "We cannot wait any longer."
. Suppose we push this off and push this off and push'this off." There
has to, be' a 'tine When the issue' has to' be' resolved,'and "all these
marches and demonstrations only point up what the situation really'
is.' They are -unfortunate, particulaily when life is lost. But we
shall forever temporize with this problem?

Now, I share your feeling that you have to pinpoint it and not use
a blunderbuss approach. ! That is 'exactly what we 'have been trying
to do We have been trying to localize this in the subdivisions where
this sin occurs and in the Stateswhere it occurs. 'The problem is to
fiid a-formula so that yoU, can localize it"and 'then go and solve: the

is'anble'iA 'That is all'we' have undertaken todo, here. ' n " 4
'kiiSfn amazing thing'thai you have to go ali arbund Robin HoodS

barn in order to get it.done because of the obstacles.and difficulties and
tio barricades and the constant insistence Ithat you are violating the
Constitution of the United States.
• : el1, I tak ,thi 15thi aiie ekt qile hted~ly no citizen of tleUnited States shall:hawo~hjs voting privilege enied because'of rac

or color.. That introduction of the Constitution is hurled at the
United State itself 'and at every State in the sisterhood of the Union.
Now,, 'like to tAke tat straightl, I like to take it as gospel. How do
you effectuate it? That, ' the sole p 4.oblem that we have hadto
wrestle with and if becomes difficult to overcome all these obstacles.

Sdo not blame mY go friends for pretending, as we do, that we're
ioiiitifig an accusing, finger at so many counties irii a State or at a
Staf6 as'a whole, but' if that is' where the siiiislthen that is where the
finger has to be pointed. And if they will only'cleanse the situation at
home, then there would be no -ned wlhatsoever for, this. 'bill.. But
the cleansing process has been 6perAtive for, a hundred years and it has
J.t been effective yet. How long car4.they wait?

Mr 'KiPATRfCK.' Senator, I takb no quarrel with anything you say,
siY' 'I understand and appreciate t'is point of'view: I would make
?fnly this observation to it that. tine. is a continuing 'sort of river
fhat' flws right along and there is ome implication in the we-cannot-.
Nait~-pproach .that,nothing Wha ve has ben done since this anln&

'ii &aui' affective in ti$7,0 ' js iS i9 Eks ,iing had been" aiccoi,
phli :6ier s iiwhdle spaif ,5 years, and. tgefre, we iOfst 6s."

Swith' thi' dr l tn rig t now and possibly even 1ha1n' t
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on some anniversary dat :a.a commiemorative gesture, because nothing
has been accomplished. .

That is not truejof course, sir. We can see, looking back over this
span of 95 years the gmwth and. development of the nonwhite citizen
of the United States in the exercise of his franchise proceeding all
over the United States, especially, since these demonstrations, if you
want to put it on them, especially in the 10 years since the Brown
case. We can see the schedule of nonwhite registrations in the S6iith
go leaping up year after year- after year. - Things are being done by
vOluntary efforts without the necessity for'the -drastic legislation here
p proposed. The situation-is curng itself gradually.

Now, if you want to ctire it faster, fie But I do beseech you to
go at some careful delicate cure that will go right, as y0u 'say, to the
sin' and concentrate on this' clearly defined sin and concentrate on it
in a way that represents appropriate legislation under the 15th amend-
inent so that'you concern yourself solely *ith the denial or the abridg-
ment. of the iOight to vote by' reason of race or color alid that youdo
not interfere with the power of the States to fix the qualifications for
voting.

Thi s is the way it has gone historically. You mentioned the situa-
tion in Oklahoma. That was resolved, sir, without demonstrnttifas in
the streets. It was resolved by Gain.y v. the United States at 238 U.S.
347, when the Court said through the Chief Justice,:

Beyond doubt, the 15th amendment does not take away from the State gov-
ernments in a general sense the power over suffrage which has belonged to those
governments from the beginning and without the possession of which power, the
whole fabric upon which' the division of State and national authority under
the Constitttion and the organization of both governments rests would be with-
out support*

Senator ERvWI. It also said in that case, and I quote verbatim fromit.
No time need be spent on the question of the validity of the literacy tests con-

sidered alone since we bave seen its establishment was but the exercise by the
State of the lawful power vested in it not subject to our supervision.

Mr. KLPATRICK. And indeed, if you want to continue, sir because
I had the same paragraph "And indeed, its validity is admitted."

Senator DmKSENi. Wel, Mr. Kilpatrick, 1ay I comment that it. was
in 1896, in the rather historic case of Ples.y y. Ferguon that the Court
said that separate but equal facilities met tlie constitutional test..foreducation. Well' it is TO years ow. But in 1954, nearly 60 yers
after Pemsy v. Ferguson, the Court just struck that decision down
in the Brow case.

Mr. KIPATRICK. Yes, sir.
Senator DmKsEN. It did so in the Tidehads cases.
Mi. KILPATRICK. Yes, sir.
Senator DRKsEN. It has.done so on invny an occasion, so the old

rule of stare decisis so far a, it applies to the Supreme Court is some-
.imes breached by a sqbseauent cohirt.

Mr. KirPATRtcK. Indeed sir, it was 'in 1Snith v. Aibr"ght, just 20
years ago, a Voting rights case, that Mr. Ju itice Rober&ts made his
favorite comment about the opinions of the Court "remiiide him 'of
railroad tickets good for that day and passage only. .ut it has been
only since the ±as48ter case, just .a few years ago, that the,'Court un-
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equivocally upheld the p ower of Mia.Sttega't6 qi~mfify 14-thi'stndMh.
We axre tAlking about -the:opiniowd o he Coutjust d~f1w yerAag
Surely'.there is this Muth stability, in .eoistituffonitFadjtdicaition b4
the Court.

'Senator!Diuspov.. Ofcure wo all wish- to re~naih Within the four
eorners;of the Constittoi

Mr. 'KmipAqwx. 8o eime we so cieed no-d -aomtetixie we don'tt'
-Senator. Daxrs., flut%who, shall My v*hether -we, sic&Led in' tY-

proirg the lines. Weniake this e'Onstitutionail" xnd-twhefiit
comes to haste, I think weare, all. hcq~ualnted with::the ~prea~h~r wh6
preached froin the tet , tho' wicked flee wiled nor mani pursueth, but
one of ,the parishioniers' ribimuhidd~d hin, 'they will rimi a little. 'faster
when somebody is after them; .
SMr. KiLPAThiOK. Pursue Ithese o1~ohdifng lcalities 'in, every'way, yoat

can, sir, and, the Virginia'Commission on, Congtitutioynal Governmt',t
is onie minor little body thaftt will applitud 'ald, exhort you on.' Pursue
the wicked, yes, sir,, in every appropriate ;way yqu* can umider the 1th
amendment;

'Seiiator DiIKSEN. I will * make one other comment. Your' colmui
sion '06t out some of the finest literature, some of the best-doeunmented
literature I have ever seen with respect th-thie Civil -Rights 'Aet,' of

Mr' KTLFATnii I tlmmAnkyou,,4ir: ' ' ''

Sinator- Dinuxsxx. I 'read every bwkl and evey documenti thatu Ybi
got out. There was a conitenitioni that ti;~ 1,9'oii dling, Avith coi
modaitions. was unlconistitutioitd.,;

Senal-or DiuxIsux Youi eertninW idd withi v'igdi ,nd you tdd' it

differemW) vie* hnf l'lsaommoain u ol nn Wo4h4
highltribiml; t-, it
.Tci'.'.,K1LPATh1j. We ivill keep a 'eandle;bm' the, whtd*w sik, -fox' those6
wander'Ing soils. ''

hoi~l mintiwone, thdl wicked' fleelvwhere h6 Inah; 0ursieth but the- riih)L

bold~aek a hont-despite the £mdalhn~g:of or br't-d o h

Mr. KII4PAThIcK. Yes, sir. ''

Senator DiRKSEN. Ma 1iiet'pnt a apphtead miay dis-
tiguishe4 'friend' and-JI ppland' hini iiietbie~ even! lfo his peor-

~istncein eror ct.'" ~ '*~' ~) , .

~Seato~, RV~.. thnk'theSenator.,AI amn glad to have liii
applause.

I would like to sa;y that I -do not think thM you- are pursuing4 thle
wicked whei y6ibriingin a& bill here- and hisk thsf 34 Njorthi Carolina
counties -,be: covejrediY by it~c even, though; thb Attornoy ( Gonerv& of th#
United, States. eam6 here and tesfifh'd' the -other'daty that 'he did not
have any evidence that anyopf those counties vere: eggd in violating
t;hb 16th -amendmuent. 1; hope yollfivill oiine your pureuit. t6 the
wicked and let those righteous go.

Now, about this time, we have 8 'days.. -We are restricted by thb
terms of thereference of this bill to ,the committee. Wefsay we wijl
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4aw w,8.days only in order to, try,-to devise wise legislAtion to enforce
the 1thamendinent; and to find the- constitutional truth. ' I)o you nqt
t*6ii there oUght-to be no such time limitation placed Upon .the search
for wise legislation ? . " ...

Mr,, K raRCi. As an abstract proposition, I would agree with the
Senator that no time ought to be fixed but the political realities are
that, sme action, is wanted, I sympathize ,with..the gentleman from
Ilinos i but ,I just do not' think that you have allowed yourself enough
timefor the complexities ,of this particular problem., An additional
month or, ,weeks miglt permit the'time to get certain data together
that I do not believe, 6ivo been accurately, gathered so far.
I have discovered in Yirginia which is my own State and I ought

to be the most familiar'with it, that the figuresin these areas are
shaky figures, some of them, and need to, be refined and, carefully
analyzed and looked at to understand what the problem, is.,
I am sure this is true elsewhere, but the figures are vital to this bill.

They trigger everything in it..
Thei AIRMAN. The Attorney General testified that the figures of.

the, Civil Rights Commission were not trustworthy. He would not
act on them. . ,

Mr. KImPATmiOK. Yes, sir.
Senator ERw. You say you are not a lawyer, but I have read your

books and many of your editorials, and I wish that all lawyers in the
United States l.ad 5 percent asmuch grasp and knowledge ofthe Con-
stitution as you haveManifested..

Mr. ICILPATRICK. I-thank the Senator..
Senator ERvIN. Has not the Supreme Court of the United States

held time and time again 4n reference -to this ,amendment that thepower of Congress to legislate at all on this subject of voting in the
State, elections, rests upon the 15th amendment and that congress
cannot legislate under the 15th amendment except where 'qualified
voters have their right to vote denied or abridged by reason of race,
color, or previous condition of servitude?

Mr. Kw.PATRoxK. That is right, that lie 6f interpretation goes from
U.S. v. Ree8e in ,October of 1855, just 5 years after the opinion had
been put on the books and, everyone was familiar with its meaning.
. Senator ERvxw.. And this formula set out here has no reference to
either the denial or abridgment of right.to vote on account of race
or color ?

Mr. KILPATRICK. NO, sir, thatis a fatal defect.
Senator ERvIN. I ask if this, bill will. allow. Federal examiners to

pass on the qualifications of voters in the aflhcted area irrespective of
whether any of those voters, have ever been denied the right to votA)
on account of race or color?

Mr. KILPATR0Km. That is quite-true, sir. .
Senator ERvm. Aid-in that respect, it cannot possibly fit the criteria

which the decisions of the Supreme Court hav'e I aid down asbeing the
only basis on which.Federal legislation is permissible,. is that not true

Mr. Kir.bPATRIo*. Thatwotild be my, judgment; yes, sir., .
Senator, ERWiN. iNow; do you- think that assumptions. of inequi ties

between 1865 and 1960 justify the Congress here! in thetyear. of our
Lord.1965 perpetrating ihurtherdnequitisl . ,
, Mr..KnATcK. would certainly think not, sir.,
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Senator ,ERvim. I will-ask, you lf this bill does notprovide "more
discrimination of an unjustified nature than it would' defend?

Mr. KWPATRmK. I think indeed it would.. The ,real possibility is
raised of situations that would'arise under the 14th amendment, to
which persons would be, denied equal protection of the law, sir. ,-
.Senator ERviN. Now this bill would apply to the State efa Virginia,

where you say- 56.6,of the adult populations registered t6 vote I
:,.Mr. KILPATRIcK,. Yes. .,

Senator ERViiw But would not, apply to the State o! Texas, where
53.3 percent is registered to vote?

Mr. KiLPATRICK. That is my understanding, because Texas, halno
test or device as defined in the bill. , , , - , - , I
: Senator ERviN. And it would apply, to the. Stata of Virginia;where
41 percent of the adult population voted in the larst election, although
it was only what you might call a Federal election ?

Mr.KLPATRICK. 45.1,sir.•
Senator ERVIN. It would apply, to the State of Virginia whore

45 percent of the adult population of the State voted but would not
apply to the State of Texas; where 44 percent voted ? ,- ,,. .: v

Mr. KLPATRICK. That is true, sir. The presumption is that:beause
Texas has no test or device, there has been no discriminationthere,
because of the percentage. 0111

Senator EziN. The presumption rests upon; figures, doea it not?
Mr. KILPATRIC. Entirely -upon figures.'
Senator ERVIN. -The presumption is that the figures are illogic, is it

not?
Mr. KmPATucK. I can find no logic in, it, I can find better'wys

of establishing such a presumption by. triggering it to specificaly
racial considerations, which this does not do.

SenatorERviN. What logic or reason is there to say that, the-Stato
of Virginia, where 45 percent of its adult population voted is- to .be
cover by a Federal voting rights bill whereas the District of Colum-
bia, where only 88 percent of the population voted is not to be covered
by the bill? 19 you see logic Or reason there?,

Mr. KuixAuomk. You are correct, sii', and I am positive there has
been no discrimination because of race or color in the District of
Columbia,:

-The CHAIRX AN. Nor has there been in the State of Virginia I?
Mr. KIImPATRIoK. That is right.
Senator ERvINv. New York has a literacy test. North Carolina has

a literacy test, Yet under this bill, North Carolina, which voted 51.8
percent of its adult population, is to have 34 of its counties deprived
of thatsovereigntyi the right to use literacy tests, whereas Nvw York
County,' which voted 51.3 percent of its adult populationiis to be per-
mitted to, use this literacy 'test. ,Do you see any, logic or rhyme:,or
reason? I

f'Mr. ImLPATRIK., These are among, the anomalous situation created
by the bill. ,..,

'a Senator, ERVIN. And because of this,, 34 counties of North earlina
are, to be deprived, of, the right t,,use, the1literacy'test beuise less
than 50 percent of their adult population voted. i nth ltlotirm
and 1,38 Texas~countiea, are goin'.tobe-allowed-t kee their elemon
laws and administer them in their own way,' althlixugh they.-mgistei'ed

647
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lIs than i percent of thoit Adtilt populatioL Is there any rhyn ,or
reason in, that?, C..olina , t .oun.ies. .ar-

Mr. KnaxAiuaK.. No, sir, tin NorthCarolina,thecomti
from the 34, the literapy test, can be continued, not because it haabeenapplied disoriminatorilyas itmight, but because those comitiesoted
more thaniv0 percent in,196.4: ,

Senator, Eaviw.. This: bill, lso will be applied to. North Carolina,
and it is not to be applied anywhere in the State of Texas, which
voted only, 444 percent of its adult population. Can you.seo any
logic in that situation? t .opulatin. 'C o e
cM 4r. txawc tK ". No. sir. ,

Senator ERvN. The same thing applies with reference to the States
.of North, Carolina and Tenessee,.adjoining States. Tennessee, sed
to be, a part of North Carolina and the people are the, same kind of
people. North Carolina isto be deprived of the right to use liter
tests in 34 counties and Tennessee is not to be deprived of that.priv-
ilege in any cotuity, although North Carolina outvoted, the State ofTennessee. , .. . , . . .-

Mr. KILPATRICK. Ye sir. ,
Senator ERiw,, I wouldilike'to say I share your concern. I think

you have made-some wise suggestions. ;:This bill needs a good deal of
revamping.

In regard, to this, triggering section, 3 (a), do. you think 'a State
which registers its citizens without discrimination, do you thinkthat
that State oughtto J denied the right to have. a literacy test,merely
because'its citizens for some reason or other satisfactory to then do
not .come' obt ,to theettent of 50: percent, of adult populationi .

Mr.: K FPA Im I No 'indeed sirl: that was, the whole ;thrust;of my
testimony, that a State has everyright uiidef the Constitution to create
and tiire ,it litarayjtest. and that- this Ought'n6t tobe k-yed to tl~e
n mberofpersohsvOting., '". , .,: .

Senator Eawu.t This ifluatrates. an6ther.o, the illogical things in
thisbill.: .Accordiniito figures upplied to the Houwebcommittes by the
Attorney General himsel f North .arolina has registered 76 ioetcent of
its entire adult populatiohi . 'Whereas the State of New York has-ieg-
istered only 74.5 percefit of its adulb population, New York: is. to have
a literacy test, North Carolina is to be forbidden to use its literary testf,
which is. virtually identical with Ne* :York's, in, 34 of its counties' 3 Is
there much logic in that? Where is the pursuing of the wicked .Who
is the WickedandWho is the righteous in that'cAse ?,," : -...t, ',- ,
M- . TATIcE. I leave. that to you distinguished gentlemen to

define. .' , ' . .,
Senator ERVN Do you think that under-this section 6(a) -isthei

any; justice in .,ying in a State like VirfMia that counties that are
not sinful according to'this standard shall bedeprived of, their right
to use literacy tests and to, register their dwn citizens merely beoaus
some other 'counties in that State do -not vote as, much as 50 percent
of their population?

Mr. KXLPATCK. This would seenn to, me thoroughly inconsistent
and discriminatory and hn Pipplication of the'prindiples of equal pio-.
tection of the law.

Senator ERvIx. That is chasing both the righteous and the wicked
with thesame blunderbuss, isn'tit,.? , 1 1

048
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Mr., KiLPATRICK. Yes, sir,.and in somoe-Statehitt-iug Aigre Qf the

Senator:i ERvIN., Don't 'you think1 this hill 4t least qught, 4o be
amended IQ asto allow the counties where thfy'hav, registered sat 1qAs
6 percent ot their "4Ai pop~tio9f, ,where 50.perpepi ofter dl

population voted,lo be exempq~romi the.bll?
Mr. KIU'A',nck. I wV~ouid suggest,,sir, it yowapre goiAgto get at that

angle of ipbill in, all seriousness, itought to- I" aipend~ed so as to re
qur7our Feeral, registrars, if they are going to be br ught in nnujder

this- bij t I 'ythe existing'S1ate qi% icafion riequiremeuats. Ifit
is to"'il out t ie frm litera'10cy sort of test, let the state registrar hand
the form, to the applicant wliq, has been discriminated againist'and Jpt
him supervise it, so that thie same .q ificfttios ppy uniformly
throughout the State and you. do not get yourlf ito h absurd situi-
ation I.sketched earlier, where a literacy test Oould.lip imposed. in one
county, in Virginia and not in Gloucester, right next to 'it., These, re-
quu'~ements ought to be'requIrd shnpVly tq, adminier the State~s
req uirements in anondiscriminatQry, fashion.

8enatot ERVIN.' 111 Suiection (b) of set on , Qyou not think if
ihie framer of 'the bill vantea to 'Implem-xent, the 1th amendment thy.
oughitj,t at least have un amendment on the efid of that'subectidn Mid
say thie'onl' tests o devices tobe'coveiedby 'iht arl'thos which are
obyiously es ined to deny, or abridge the right o,pcitizens to vote
on lhebasisof race or color? , .. , , .,

~ ThJ3TRICK. .Certaii, i' either at ithe' botm that, sect ion
or at tI~ -,.op of it.. lgi a ui i m13r inA scion 3a)' tht

a oe$ )At4 echo iny* I~mu~ whateverr( of te Tthaine~inent.,
1eA, e iiq. I inviteyorteto isbejn.()fre

tion s: . not. your intertt~p' ffimqtWttsnbseftio,4 1' "the
dooro*~~~~~ elr.crhu e , 'i ~ l th f'ie atps,. ainist' $t,~ad o

dsidcourt inth isirict 'of Columba?* ' ; '

:tk~~yQU~~fl9 i~lasot Ai 4 harmnywh
mo.,0,ou;Ua.th'at courts 'shial.1+a~~Ve.

J~IT~ARC~~ t'i crainy' T i of..a ariony wIth

reflecto go the" '~erit o~V$ tiiet, judges in the S9nth. 'Z t
is not deserved and I'd inot th'nk h49irs uh.~ ehvhe
in what-is.An insult, to members j ydk~'isy. ,i~dd

114 tor ,Niir b~, you, not tAhin th bill siouI.bet
sar ht;io ln~~ente SYts~b't~ $tate or any political Sub

diviaon4 of the Stt~vwhich is covered byihe bili shall have the sAne
ight f access to all the courts baifviig jurisdiction ithiat, thie Vjjito

,Mr.'KILPATRICbK. 1'should',tji41kif tebill isto be preserved at atl,
that -would be a ufieful amendoieft.,

S6naior ikRvii; (presidiimg Do 'ou not .com'i'ue su bsection I (c) of
sqqti on .3 to prv8 th ; tte W-ill bprnitd ftio bo& ow tie terms
4tin friend62 foim ilinois to cieini* itself -it on1e single 8tate regis-
tir bi aniy of he polial 'subdivisions has 'denied a, single man the
right. to vote on account of race orcolor?'.
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Mr.,' KPAICK.' That is the hais and- punitive requirement, not

merely possibility, but requirement that is created under this bill.
Senator ERvIo; Do you not think that, ought to be 'deleted so as

to permit a State to-rebut the presumption 'or the assumption or the
inferencoor whate)Vetis creaedt by subsection (at)--3(a) - by at least
proving that they are not violating the' 15th atnendment?

Mr. KiLPArICK, This would seem to me essential to' it. This is
the meat of the Coconut. This is the'sin that.the Senator is talking
about. Surely. it ought' to'be possible to try to 'prove no sin.

Senator ERvIN.' I invite your attentionn to the sing' paragraph of
subsection (c) of section 3; Where it'is provided that no declaratory
judgment shall issue under this subsection with respect to any peti-
tioner for aperiod of .10 years after the entry of a final judgment of
any court of' the' United States whether in or 'prior to or 'after the
Enactment of this act, determining that denials Or abridgments of the
right to vote by reason of race or color'have occurred anywhere in the
territory of such petitioner.'

I ask you if under that provision, even in States where they have ail
adjudication wi'threspect to the election officials of any subdivision
that that State cannot 'Purge itself or cleanse itself of its sin until
after the lapse of 10 years from the date of that judgment, cannot even
have access to' the District Court of the District of Columbia?

'M Mr. KILPATRICK. Precisely, sir; because it says occurred anywhere
in the territory of such petitioner. This would mean under the man-
datory language of the bill, which says at page 3, line 1, no declaratory
judgment shall issue under this subsection-no judgment can be issued
under the conditions laid down if somewhere in the State there had
been one registrar who was anti-Negro, who had been prejudiced and
Who did one act of discrimination, denied the vote to one man, you
have rooted out that registrar, fired him, dismissed him, apologized,
put the discriminated voter on the register-for 10 years thereafter,
you are subject to this bill.

Senator EsRvIN. The Attorney General admitted 'before the com-
mittee that they had had such judgments in Mississippi, Louisiana,
Alabama, and two-cases in Georgia. ;That would close not only the
doors of all the courthouses in that area of the country against those
States and subdivisions .of the States,but would even close the door of
the court of the District of Colinbia against them, would it not?

Mr. KILPATRICK. For 10 years; yes.
Senator ERVRS. Do you not agree with line that the court should

always be open to hear anyone whether a governmental 'agency or an
individual, present grievances?' • , I
. Mr. KmPATRiCK. I think even the worse convict under our en-
lightened jurisprudence is provided an opportunity to present his case
or plea for a -parole or deletion after a reasonable span of time;but
here a 10-year 'opinion is fxed in which this stigma, together with all
the consequences, is attached we have there has been oihe judgment
affectingone political subdivision in an entire State.

Senator Ettvix. So Under thi'orovision,'Iher would be no.incenitive
for anyone to bring fbrth fruit Ir repentance 'eotise 'the scriptures'
inthisfleld'frl0yeoars? ' ' ' '

Mr. KTLPATRCK. Not under this bill, but cohadiins'ar changingso
rapidly in the South that this condition is g6ing to dur:itlf In the
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South within: a span of another 10 or 15 years. "This is perhaps too
long a time to wait..

Senator ERVIN. Subsection, (b) :of section 4 provides-
A determination or certification of the Attorney General or the Director of the

Census uider section '3 6r 4 shall 'be final and effective upon publication in the
Federal Register.

Do you believe it is wise -to provide in any law that a certification of
anybody shall be final and thus bar the door to evidence to prove the
invalidity of the decision?

Mr. KmPATRmK. It would seem to me to give great authority, sir.
Senator ERVIN. It would be evidence of infallibility that has never

been had by any human born on this earth, would it not?
Mr. IULPATRIK. Not in quite some span of time, sir.
Senator ERWIN. I invite your attention to 5 (a) which provides that

when an examiner is appointed two things must be shown: First, that
they have applied for registration within 90 days before the appli-
cation to the examiner, and that they have been denied by some elec-
tion officer, the opportunity to register to vote. And then- a proviso
that the requirement of that allegation may be waived by the Attorney
General.

Do you believe that the Attorney General should have an unbridled
discretion without any guidelines or standards to waive the require-
ment of law?

Mr. KPATRimcK. With the greatest deference to the occupants of
that post, sir, I believe that is excessive authority to vest in the hands
of the Attorney General.

Senator ERVIN. Is not the proud boast of our couiltry that we have
a government of laws and not of men I

Mr. KnPATRwK. That is the theory to which we are pledged.
Senator ERVIN. And this bill is establishing the government of

man, in this particular field?
Mr. KzPATcK. Yes, sir.
If I could make one further comment on 5(a), if you are going

through the bill section by section, the applicant does not have to say
uder 5 (a) that he'has been denied the right to vote by reasons of his
race or color. He could have been denied the right to vote if he was
drunk when he showed up before the registrar or for any other reason.
The allegations could be waived by the Attorney General. If this is
to be preserved, this language should be narrowed down and shot at.

Senator ERVIN. Under the decision, a bill which omits the require-
ment that denial on the basis of race or color, is not legislation appro-
priate to the enforcement of the 15th amendment?

r. KirPATRcK. And hence is beyond the power of Congress to
enact.

,Senator ERVIN. Now, there is. a provision in section 6(a) to' the
effect that if anyone challenges a person adjudged qualified to vote
by an examiner he has to present the challenge to a hearing examiner
first and in the event the challenge is not sustained by the hearing
examiner, he has to take the matter to the court of appeals. I wil
as you if the court of, appeals in otir circuit does not sit. or the States
of Virginia, West Virginia, North Caiolina, South Carolina, and
Maryland?,

Mr.KmPATRxoIYes,1sir..,' '
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* Seqfator ErviN. And it sits -at great, distances fromn where these
examiners would be functioning does it not, in many cases?

Mr. KILPATRICK.; It certainly Zoes;yes.
Senator ]ERvmN. That is like the old expression in. Sha4espeare that

is to keep the word o0f. promise to the air and bringing it to the hope
is it not..

Mr. KiWLPATRICK. Yes.,
While you are on~page 7, Xearnestly invite thie committee's attention.

to the vety broad language in section 6(b) and the authority it would
give to the Civil S$,rv ice CnamiisFmqo. it seems to be absolutely
opened, 'the times, places, alid procedures for application and, listing
pursuant to this act and, removals from the eligibility lists shall be
prescribed by regulations :promulgated by the Civil Service Commis-
sion and the Commission shall, after consultation with the Attorney
General, instruct examiners concerning the qualifications required for
listing.

Senator ERVIN. Is that subject to the same criticism which you. and
I voiced a moment ago, that it gives the Civil Service Commission
power. to make election, laws,, establishing procedures for States,
with no guideline whatever to control and-no standard to be observed?
, Mr. ICLPATRICK. None that I can see, sir, and especially none that

relate to the 15th amendment. These could be any times, places,
procedures.

Senator ERvIN. Is that provision consistent with the principle that
Congress cannot, delegate, its legislative authority, even if it had it in
this field, without laying down guidelines that wouldjmark the bounds
in which it, is to be exercised ,

Mr. KILPATRICK. I think it entirely ,inconsistent, and the authority
of Congress to alter.'the regulations of the States over the times, plaee,
and manners. of conductiiglections hi 'limited solely ,to elections for
the U.S. Senate and House of Representatives and i ,on ciIcumnstance
could apply to State and local elections. 'You -an reach Stifle mid
local elections ohly, under the 15th ,amendment nd then. only. ,on
account of albiidgement; o* denial on account of race or color. ,
, Senator ERVIN. I invite yoour attention ,to section 8. There- is in

that ,section a: provision that State law cannot' become effective until
it is adjudged to be proper bky the District Court of the District, of
Columbia : is that not an innovation? '

Mr. KIiLiATRICK..1 have never heard of a law ever having been passed
like this one.

Senator ERvIx. If the writer of the Book Qf Ecclesiasticus had post-
poned the writing of that book until today, lie would have to leave out
the statement, "There is nothing new under the sun." Is thig not
soinethinr new under the sun ?

Mr. KILPArRiCK. It is and I would beg the committee to seriously
consider this section S. ' think the point.. is valid. After all the
shenanigans have been pllled off in -ertain parts of the Deep South
iii 'receiit years, I think th6 authors 3'f the bill were entirely justified
in seeking to provide such a pro.edu'ie that the possibility for further
shenani1gZ(Le would be greatly reduced. But hereI think" the bill goes
so far when it applies to any'law ov, ordinance of ttnv Sta'e or political
subdivision going to any procedures for voting, that. the whole universe,
has pretty Inearly heeli taken it, in the affected States and that this is
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far too large a burden to put upon the District Court for the District
of Columbia, among other things.

Senator ERVIN. Would it not be a proper remedy for the evil that
this is intended to guard against to provide for the outlawing of de-
vices which are obviously designed to deny or abridge the rightof
qualified persons to vote on' the basis of race or color and then provid-
ing that when the court adjudged it would come within this section,
then the court apply the remedy?

Would that not be a more reasonable way to handle this?.
Mr. KILPATRICK. It would seem a far more reasonable approach to

the problem.
Senator ERvIN. 'I am going to offer an amendment to make what is

sauce for the legal goose sauce for the legal gander. Do you not think
it would be appropriate to amend this bill to provide that within a
certain limited period after the enactment of the bill, any State or
political subdivision of the State that may come within the purview of
the bill shall have the right to bring a suit in the Federal courts for a
declaratory judgment and provide that the act shall not become effec-
tive as to the State or political subdivision bringing such suit until the
courts decide that this act is constitutional as applied here?

Mr. KILPATRICK. 'That would seem to me an excellent idea, to get
such a declaration before too much were done under it.
Senator ERVIN. Mr. Kilpatrick, I want to commend the fe state-

ment you have made and the suggestions you have made. Like you,
I would like to see the 15th amendment implemented, but I would like
to see it implemented in a manner which is in harmony with 'he 15th
amendment, and the other sections of the Constitution, I thi-k you
have made some suggestions by which that can be done, I think
you have rendered a real service to the country if we could just per-
suade the brethren to heed what you have to say.

Mr. KiLATmicK. I thank you, sir. I would like to say that Vir-
ginia has sent up two much abler spokesmen in Attorney General But-
ton and former Attorney General Gray. They put me on first because
I have to fly up to Philadelphia later today. But they are anxious to
be heard.

Senator ERviN. I did not know that or I would have curtailed my
questions,

Senator DTRKSEN. I concur with Judge Ervin's statement. I think
you have made a very temperate and restrained statement hero. I
think the record will indicate that you have tried to be fully objective
with respect to this problem.

Mr. KILPATRICK. Thank you, sir.
Senator T-AnT. Mr. Kilpatrick, I sympathize with your schedule

problems. so I shall not delay you long. May I explain that I do not
seek by my question to suggest that allawyers are constitutional law-
yers and that no nonlawyer is equipped to express an opinion on the
constitutionality of legislation. I am the first to acknowledge that.

Mr. KILPATRICK. Yes.
Senator HART. But I want for the record to inquire whether you are

expressing an opinion with respect to the constitutionality of the bill?
Mr. KILPATRICK. Yes, sir, I am; as Vice Chairman of the Commis-

sion on Constitutional Government, T am expressing the position that
has be(n approved by the full Cornmisioll, on whieh I believe I ill one
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of only three who are not lawyers. , It is the same position that was
taken on Monday before the House by Mr. David J. Mays, a very emi.
nent lawyer, who is the Chairman of ouDCoinrnissidn. So I am voicing
his views. ' , . ..''

Senator HART, I think it was been useful thab the Senator from
Illinois has commented on the very strong expression of the constitu.
tionality that your same Commission voiced with respect to title II of
the omnibus civil rights bill last year. You were unanimously ruled
wrong on that one.

-Mr. KILPATRICK. Yes, sir.
Senator HART. And I think the Commission's evaluation of the con-

stitutionality of this bill should be measured against having batted
zero on the other one. That is the only reason I asked that question.

Mr. KILPATRCK. Yes, sir, I appreciate the Senator's point.
Senator HART. Now, only one other question. Do you feel that the

right of a State to impose a literacy test provided it is applied fairly
across the electorate is one that we should not seek to suspend or
prevent?

M Mr. KILPATRICK. Yes, sir, with my whole heart I believe that, in
the right of the State to impose any nondiscriminatory test for the
franchise of the lower house of its State legislatur.

Senator HART. You used the expression "legal shenanigans" that
some of the States of the Deep South practiced.

Mr. KmIPATRICK. Yes.
Senator HART. How would you describe the effort that-the effort

in Virginia to prevent education being made available to Negroes and
then relate that to your requirement that they know how to read
and 'write?

Mr. KIPATRICK. Does the Senator refer to Prince Edward County?
Senator HART. Among others, yes.
Mr. KiLPATRiCK. That would be the only county in which there has

been any closing of schools that affected the Negro children, sir.
Senator HART. But as far as you are concerned, it would have been

desirable to shut every one.
Mr. KLPATRiCK. Oh, no, sir; I would hope the Senator would not

represent-
Senator HART. Would you permit the integration of children in

those counties?
Mr. KILPATHIOK. Yes, sir.
'Senator HART. I apolgize for the assumption. I would like to ex-

plain why I made an assumption that was perhaps unfair to the
witness.The CHARMAN. When the schools were' closed in Prince Edward
County and private schools were set up, did they not offer to set up
schools for the Negroes?

'Mr. KILPATRIcK. That is quite true, sir.
Senator HART. The reason I made the assumption is this: Reference

has been made to the fact that you are an author, and included in
your list of publications is "Tho Southern Case for School' Segrega-
tion" and I read one section from it. This is your book:

Tbo Negro is fundamentally and perhaps unalterably inferior. He is also
innmgral.
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Mr. KILPATRICm From what page, sir, may I- inquire are you read-

ieator-HART. I am reading from the October. 26, 1962,,issue O(
Time magazine.
. Mr. KUiPATRICK. You will find, sir, that, that is a -diabolical para-
phrase in the language of the Time magazine people. I never said
any such a thing at any point in that-book.
senator HART. I am glad to have the record madeclear. ,
Mr. KILPATRICK. I wrote to Time magazine, atthe time that came

out and complained bitterly about what- they said, about me and. e-
ceived an apology from them, ,saying that they. thought that it had

been made clear from their typographical presentation, it was -clear
they were putting words in my mouth and they were sorry; others
took it literally as you did.,

No, sir, I never did say any such thing,,
* Senator HART. Apart from taking it literally, do I understand that

you did in fact write this language?
Mr. KwpATR'cK. No, sir, that was Time magazine's paraphrase of

their reviewers biased review of what he thought I said. I would
be glad to send the Senator a copy of my book so he may see for him-
self. I was commissioned by Crowell Collier to write this book as
a review, just as a lawyer would be retained by a client to advocate
a particular view. That is what I did. I wrote the Southern case.

Senator HART. This was not an expression of your contribution?
Mr. KiLPATRICK. Largely, it was, sir, but in other parts, it was

not and in the book I made that clear.
Senator HART. With respect to this part, was it then and if soi is'it

still your point of view that we are to keep the Negro in his proper
place, that is to say, in ,eparate schools?

Mr. KILPATRICK. No, sir, I have myself in the past 10 years gone a
long, long way.. 'That was a view that I would have held in May of
1954. I have since gone a long way from that.

Senator HART. When was the book written?
Mr. KILIATRICK.' 1961, I believe, 1962.
Senator HART. And at that time, it was not your point of view that

the Negro belonged in a separate school?
Mr. KILPATRICK. At that time, my views were going through

changes; they have over this past 10-year period, sir, I amn still n6
advocate of outright or massive integration of the schools by any
manner of means. I do believe that there are all sorts of- oppor-
tunities that must be opened up to Negroes, especially in the South;
on a desegregated basis and I have in mind certain technical and voca-
tional schools. My views have changed a lot and I am not certain,
sir-though I want to respond in every way 'I can to be helpful to the
committee--that this is exactly revelant to 9. 1564.

Senator I-TART. I think it is clearly relevant to the question of' tei
literacy test.

What was your view of the shutting of the Prince Edwards Schools-?
Mr. KimATmiCK. I regretted it, from the bottom of my hear 'and

said so.
Senator 1ItI.'. Did you oppose it in editorials ?
Mr. KILPATRICK. Yes, sir.
Senator HART. Good.



Mit. KluATmoK. begged them to open them.
Senator HART. It is not fair then, or the publications to label you

as the leader of the massive resistance movement in Virginia schoqi
against depsegregationV

'Mr. KiPZA Ricx.' If you are inqu ir'ing into my personal viewsmy
view,-k.,,o this thhgas one individual, as a southern born bred, and
brought up have changed a great deal since 1954, I look Lack at the
editorials I wrote in the year immediately after the Court's decision
and find it hard to believe that I would have written them.,

The situation in the South is not static, sir.
Senator HAnT. I was simply trying to find out, yoar point of view

with respect to educational opportunities for theNe'gro.
Mr.'KMLPATRoK. Every possible opportunity, sir.
Senator HART. Because if you will bear with me, perhaps then you

would agree with this, that whatever else you think about the imposi-
tion of literacy tests, you would not want a literacy test imposed in
Prince Edward County, would you?

Mr. KOLYATRIbK. Yes, sir; the Virginia literacy test is name, age,
occupation.

Senator HART. Well, is my assumption wrong on this, that the pub-
lic schools for a period of years have been closed in Prince Edward
County?

Mr. KILPATRoK. Over a period of 4 years. They are now reopened.
Senator HART. What would you do with respect to children who

have not had the opportunity for that education?
Mr. KULArmicK. By the time those children who have recently been

out of School reach the age of 21, surely they would have acquired the
elementary ability to read their names and'put down their name and
address.

Senator HART. I raise this because it is relevant to the concern that
many of us have that unless we retain the solid commitment that. this
bill does with respect to literacy tests, we will find that that system of
education which for long years was constitutional, if in fact it was sep-
arate and equal, in truthi was not equal and that what you talk about,
the legal shenanigans possible will capitalize and will reward-I
should not say "reward"-will permit a State or States which, over a
long period of time, not as dramatically as Virginia did in Prince
Fdward County, but in a variety of fashions, made the attainment of
comparable educational levels very difficult for Negroes as compared
to whites. That, I think, is an explanation of why we feel that this au-
tomatic device is desirable and does represent a means reasonably re-
lated to the second section of the 15th amendnient to effect the elimiina-
tion of discrimination.

Mr. KLPATRIcK. Sir, I would say only that the bad old days are
very rapidly ending down below the Potomac 'and the educational
opportunities for our Negro people grow richer and wider and 'better
with every month and year that passes. We ,have gotten away from
some of those old inequalities.

All the teachers are now paid on the same scale. The transportation
is equal, the buildings are equal and in some cases, in many eases, the
Negro schools are superior.

We have come a long way in a relatively short span of 'time as oons
are measured. I would think For the future, this would not present
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any insuniotasbt3opbstafle. of any sort to the f64 ihf~sitho

Senator flA~l. I-t6* many. Mdo digtrfis,'ii Vhjlfla arc- iti

M.KILPATICK. I can~ provide the Senator that if&iiitido. Allt
obf thw~n go fatr 'as IkA6 hao W lh a pupil la~ine~ht' board 'and
34verl thdtisaid 0loi 6. pti~il S hiave been phiWed in whitO §cho'l.
There is no deniftl 6f Adinfl~onl 'twaich'661 An'wii nVriitzo
wea~usw of ft(%

The CHAIRMAN. When you put the 1-1gures iii MFdVirthihV'ia Ilyt
pitt them. iii for M-i hi toON,6 pkbase.

Mr. -KLLATxRVX~. I 46 not kn~w where I can get, thoffi.
1:-Senatb6r IIArk'9 heholfigi-es fbr Micbhigdif? ' -i ,,
The Cfl1MAA'. Y4 s; the integitied nd 90ch6o1 igiire in Michigan.

Th~rhav a nay* ~~h6beleve in~whte s5itr ay.:
-SenatrHAnRT. Hltn st~il Hubbard hfnd I know hin. Wi

happen to disag, 6e&. n tht ind 6-th k thingss'
;''I think it'irness,1 Mrk.Xilpitiok, I sh6iild kfsk for' PeimisMio
-tht thlere appeal- in, the kec iid thde Oreeisestited~rht that yon made
with rest.-t to the placeth6 Negrb should bccupy iii the school idather
than what, you now describe as aiaat rs b) Time.' If' thob~ is
hio 6bJectionj I would like the,' keeord to 'include tht, a st-AtettwA
iwhi&h yoit will fitrnish, froni the book, Whih i's precisely your Lekpt~o&
sion 6f Views..'

Mr. 1(xPAm~icx. I1 would be happy y to ftrnish s*+c a stAtbiment, sir.
Thk*r is 11o question 4f my Viewg. -'They areL spread out dtt ffy edit6H'Al
pAges 6 days a~ week. Ag yoti can imagine I AWiltejvery frequently
in thi s area, I have, '1 hope, ftken the lead in iu rii edtonal tp-

ortunities for Nogroe.4 in Virginia, not inf~rely vocationally ,but
ighef education, ahIo.
My newspaper, in this same general area, endorsed the oonfirina-

tion of Spottswood Robinson as a U.S. judge. I endorsed the ttp-
pointuent of Margshall Thimood as U.S. judge. 1, mys-elf. htw wq aked
for the appointment of a Negro to our State board'of educat ioii It
httvt cmniended those many-localities in Virginia in which Negroes
are now ser-ving on boards of supervisors and boards of edwtation. I
think it is through Ithis, sort. of activity that, Negro -education 'Will
be improved. I hope there is no questions of my stand in favor of this.

But I will be glad to firuish the committee any sort, of statement
it might want.

Senator HART. I would be glad to have the record cotitaihi in wha-t-
ever degree of fullness you would like, your point of i-iew, because I
think if-it is as you describe. you havey been MAOrl tind ,'c,- nly beon
described as a prime mover in the massive resistance movement. in
Virgina

(A'the time this hearing went to press, the material had not. been
received.)

Senator HART. What are the figures on -F~tuquier County,) ini-
dent~llv. Thiis i.s not that I Anticipate some Oroof one way oi the
othorf

'Mr. KILPATRICH. I wsts about. to retrieve. theso. because'I did not.
check Princte Edward County. You want the pereentagos of white
and Negro registration?
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,Senator HAI,,. Yes.,
Mr. KIPATRICK. In Fauquier County 62.7 percent o6. the wlt

persons are registered, 48.2 percent of the Negro persons.
'Senator ' ivD. Could f ask on tha i ponit how hose ures

were ascertained .-Mr. KiL-PATicB'. The U.S. Bureau of th6Census figures on persons
oyer '21 for 1960, placed against (the reports;of the local registrl rs t
our State board 9f elections on persons registered by race. -

Senator XEN rDy. 'And it is your understanding that those aie
substantially accuraVthink h.. e f i

Mr. KrjPATRiCK. 1 think these figures have some flaws in'them
somewhere, Senq tor. There are a' v thin that show up that
perhaps can be explained, such as in CumberlaWd County, in which
the census fou!id 1,819 .white persons over 21, but 2,000 white persons

registered. That could have been ,the consequence of having purged
th registration books over a long, long period of years. Other such
discrepancies turn up. But these are the' best figures there are.

Senator. KExNEDY. The reason I was interested is because the Civil
Rights Commission figures, on Fauquier Cotuny show 62.8 and 48.2.
Ther is only a deviation of 1 point on this andI thought the degree
of similarity was of some interest.

Mr. KmPATmCK. I have tried to give to this committee the best fig-
ures I could put together, regardless of whether they helped my case
or not. I believe it would be the rounding off of a decimal point.
.Senator Hart wap good enough to ask about Prince Edward, which
Iswear to you I have not checked. _In Prince Edward 61.1 percent of
the white persons 'and 38 percent of the Negro are registered. I do
not believe that is so awful bad for a rural, southside Virginia county,
where 38 percent of the Negro population are registered.

Senator HART. I agree with you. I assume it is rather surprisingly
high, assuming the attitude that must exist in a county that closes
public schools.

Mr. KIjPATRioK. If those 114,000 persons had gone to the polls in
Virginia last November, this would not apply to Prince Edward
County, because 50.6 percent of the people in Prince Edward County
voted, the adults. It would be exempt under the terms of this bill.

There has been no discrimination 'or denial of the right to vote in
Prince Edward County, but that is one of the funny ways this figure
operates. This poor little county would be exempt, because 50.6 per-
cent of its adults voted.

Senator KENNEDY. What about Mecklenbupg County?
Mr. KILPATRICK. That is a southside county. This happens to be

one of the six where I have a question mark beside the figures; 44.5
percent of the white persons registered, and only 9.3 percent of the
N eg roes.

Senator KENNEDY. What kinds of figures are you talking about
there? I am talking about the number of whites that you have and
the number of nonwhites.

cMr KILPATRICK. 'This, in Mecklenburg County, I showed 10,444
white persons over 21, of whom 4,670 were registered, or 44.5 percent.

Senator KEN.NDY. And the number of nonwhites?
-Mr. KILPATRICK. 6,624, of whom only 62 were registered.
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: enator IKENNEDY..WV~.at.about. Montgomery' County?. ..

Mr. KILPATRICK. Mortgonieiy County shows no colored regitra-
tion at all. It shows 960 inpnwhite persons over. $1, none of whom are

I would like t6 hope the committee would, check that figure down.
Montgomery County is a good Republican count y right outside of
Radford, around the Radford area, in the Sixth Congressioiial Dis-
trict. i have a'; feeling that that figure is 'probably' wrong, sir.
There are many, certainly some of the 960 ionwh#e persons over 21.
registered, but they just did not show up on this repo t .
,,Senator KENNEDY. I notice the figures.' you-, have quoted. They
have just been completely the figures which have been ascertained
from the State level and ,which you quote here are identical figures
that the personnel of the Civil Rights Commission came up with.

Mr. KILPATRICK. That is right, sir. I am not trying to rig up
any fancy, figures to support my position. These are the best figures
there are.

Senator ERVIN. I would like to clarify something. I shall ask
you with reference to school desegregation if beginning with .the
case of Roberts against the City of Bo8ton, handed down by the
Supreme Judicial Court of Massachusetts in 1849, to on May 1954,
if every court, Federal or State, north, south, east, and west, which
passed on the question did not hold that the 14th amendment per-
initted States to segregate their children on the basis of race, pro-
vided the facilities were equal? :

Mr. KILPATRICK. That was the unbroken line of holdings, sir, from
the Roberts case to the Plessy case, to the GumMing8 case on down.

Senator ERVIN. And there were 65 or 70 of these cases all together,
were there not?

Mr. KILPATRICK. Federal and State; yes, sir.
Senator ERVIN. And suddenly on, May 1954t the constitutional

meaning was adjudged to have changed, without any change in the
14th amendment being authorized by the only agencies which can
change the meaning of the Constitution, was it not?Mr. KILPATRICK: Yes, sir; and I would say to the distinguished
Senator from Michigan that that was my great fault in this matter
on the constitutional question, in which I felt that the Court in effect
had amended the Constitution. I
: Senator ErtvIN. While the Court is authorized to interpret the
Constitution--that is, to ascertain its meaning--the Court is not
authorized to change the meaning of the Constitution, is it?

Mr. KILPATRICK. As the Court itself has many times said,
Senator EnvIN. Sc some of these things have not gone on quite a

hundred years, some of the things we have been taken to task for?
Mr. KILPATRICK. Yes, sir.
The CHAIRM1AN. Sene.tor Tydings?
'Senator TrDINGS. Mr. Kilpatrick, let me echo the sentiments of

ry associates who feel that your testimony has been most helpful here.
1 ,ve just a few que " tions.

,What is the theoreti~ial justification for the poll tax for local elec-
tions, which I understand is still in effect in five southern States, in-
cluding Virginia? Is that, correct,?

Mr. KILPATRICK. Yes, sir.
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Senator Tymvas. it-st 6f 911,; do $Ou, support a poll tax for localelections ? :

Mr. KILPAThiCK. Yes, sit; though I would not say that I support
it violently or with overwhelming enthusiasm. I do support it.
'Seintor TYD1iNGs. Why?
Mr. KirPATmcK, It seems to me a useful token of involvement or

concern or meinbership, as it wer;,in the conlmtutity. The tax is very
small. It. is $1.50 a4 year in Virginia. This does not seem to me an
exc ssieamount to ask of any witifti a. a token of menibership, his
involvement in the do&mihitt,' that -h liVes in.

'Senator TYrDiiNqO. Cn you jutify a'poll* tax if a person otherwise
qfialified under the laws and .tatiites of a 'given State is deterred from
viting because of the financial positio of his family, because of that
poll th,:? Do yoiffiill think itie jitstified?

'Mr. KILPATnICK. In such aIhypothetical circumstance no, sir, I
would say not. But it is hard for trie to imagine any family in which
the circumstances would be such that $1.50 a year could not be found
to pay a tax, tw6-thirds of which goes directly to the schools.I Sngtor ThDtNos. But you feefthat if it 6ould be shown that the6
poll tax was a definite deteornt to an otherwise qualified person to
kei him from voting, thei'e would be nb justification for its con-
tinuance? I i -

Mr. KILPATRCK. I doubt that I could be shown that but if it could
be §hown.

I would say this to the Senator, if I may. There is no question of
the reason that the poll tax was set, up in Virginia by the Constitutional
Convention of 1902. It was to deter the Negro from voting, and one
member after another stood up on the floor of that convention in 1902
and said that this was the purpose of the poll tax. They rigged it up
with all sorts of tricky little stratagems, that it had to be paid for 3
years in arrears, and it had to be paid in advance of the election, even
vhen there was no interest in the election. I do not agree with that at

all. But you asked me about the fact as such, and yes, sir, I see noth-
ing at all wrong with a tax of $1.50 a year as a prerequisite for voting
in an election. I do not think it deprives anyone, really, of his right
to vote. I would say it is certainly no longer a deterrent in. the State
of Virginia for voting as far as the Negro population is concerned,
because they pay their poll taxes now, or have them paid for them in
droves, and turn up very actively at the polls. It is not being used
discriminatorily at all.

Senator KioNEY. Could I ask you what you mean, having them
paid for them?

Mr. KILPATRICK. This is a regrettably familiar political device in
certain parts of our State, and I believe in other parts of the Union,
not unknown in certain parts of Boston and Now York, and in college
fraternities, where men hhve been bribed to go and vote in a certainwa.

Senator KENNEY. Paying a poll tax?

Mr. KmPATRICK. Well, it amounts to $5.47, or some tricky figure,
for your 3 years-plus interest. Yes, it is not unknown in terfain elec-
tions for this poll tax to be paid for particular prospective vterq in
orcler to get-them to the pol§ inmyourbehalf.,



Senator KmNixwy. Haxve yqu evpr--this Iyeu limitation. issqne-
thing I was interested in. Does tfrs meaii at, if an individua l a
nlot paid his poll tax for a particular year, he )as t pay jt for t e
3 past years in order.to qualify?

Mr. Ii ATRIcK.' That is right, sir. If I ha4 registered to vote and
came in now, being w11 beyond' the minimum age 9f 21, and I had not
paid my poll tax, i would have to pay it for the.calendar years of ,9,
1963, and 1964 in order to register to vote in 1965.

Senator KirNzNpwY. So it is not relly $1,50, is it?
Mr. KILPATRICK. If you pay your taxes on schedule, that is all it is,

$1.50. Many thousands aned thousands-indeed, more than 2 million
people in Virginia do pay their taxes right on, schedule.

Tile CHAmP[AN. In fact, it, is on the tax statement, isit not?
Mr. KILPATRICK. Yes, pir; the tax is billed to youi routinely and you

simply include your check for $1.50 with your check for all the other
taxes.

The CHAIRMAN. This has to b paid how long in advanice?
Mr. KI nIPrwcK. At least 6 months prior to an election. That is a

constitutional provision.
Senator TrDINGS. I have a couple niore questions, 'r. Chairman.
Then insof ar as the poll tax is colncernled, you do feel thiat in many

cases, it. is used as an encot~ragenment for. dishonest election practices,
or at least it is susceptible to that use ?

Mr. KiLPATRICK. No more susceptible, sir, than any other device or
trick anywhere in the United Stateof Amnerica. Thie absenteeq.oting
law is a far trickier device for corruiiiug our elections than the po
tax.

No, sir; I do not think I could go witl the Senator on that.
Senator Tyiwios. Yotu brought it up, That is the only rqaspn I reei'

to it.
Senator K.xzrN)Y., What is yqjW ba is for your knowledge of the

voting patterns in other part of thh country IMr. K~LATRmcRw. I'have beer' pd~tor for a newspa pr foi.6 year san

have made politics 'and law my lifelong 'stidy. believe I am not
wholly unacquainted, sir, with pertain tactics and pr ctices that have
historically been used in other pa.rts of the Union.

Senator KENN9DY. I'istoricaly-this is why I was intqrestd. I
certainly appreciate your understanding of the Virginia situation.
But I was wondering what your background was in expressing. an
opinion about the understanding of election procedures in other parts
of the country which you sor willingly express thip morning.

Mr. KILPATICK. No more than the study of those textbooks in polit-
ical science that are found not, only on the shelves of college libraries,
but in the newstands of our principal cities. I have traveled widely
over the United States; I have spent a good aeal of time herein Wash-
ington; I have talked with a great many memberA of the House and
Senate. This is no more background that. a 'thousand other political
writers and reporters would have, but it-, ay be useful'.

Sewator TYDIrNGS. Mr. Kilpetri kJr your discussion of sptioii a(b)
on page 2, and that is th sectionaving to do with tests or devices, do
you lave any suggestion as to how tfat. section could e alpinded or
written or drafted in any way to protect the people in the South or in
(-ertain sections of the country from the ",remendous ingenuity State
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officials and State legislatures have to utilize "voting qualification"
consistently as a device or artifice t6 prevent colored people from
having the right to vote?

Mr.-iLPATnaox. I tried to suggest such an approach in my principal
statement, sir. Section 3 (a) and (b) do not relate themselves directly
to the denial or abridgment of the right to vote by reason of race or
color.

Senator TYDNGS. I got your point in section 3(a), and I can see it
clearly, because it does notspecifically refer to Negroes or the imbal-
aice or disproportion between the two. That is simply a substitute in
your formula such as you have suggested in3 (a).

But to get down to 3 (b)-
Mr. KILPATRiCK. My suggestion was that if you wanted to draft a

bill that would fit under the 15th amendment, you limit its presump-
tive application to those areas in which, on the basis of some of these
figures, there appears to be a reasonable possibility of discrimination
against the Negro. That is the first thing to do. Then, in such a
statistically created presumptive county, you provide, on complaint
of these 20 pro posed voters that they have been discriminated against
by reason of their race or color, for the appointment of a Federal
registrar. The complaint would have to be proved out in some judicial
proceeding of some sort. Then the registrar is appointed.

Now, I leave it to the Federal registrar to apply the qualifications,
as in Virginia, the form, to anybody who comes in; his door is wide
open and he applies it in a nondiscriminatory way and registers the
voters in accordance with State laws.

Senator TYDINos. In certain States, take a county or an area which,
for many, many years, has not provided an equal 'opportunity to learn
to read or write to a colored person, and you have in the law that in
order to quality a person must read or write or interpret something-
you would force the Federal examiner to interpret or to actually carry
out a law or a qualification which was written in, put into effect, really
for the basic purpose of keeping a colored man f rom registering, would
you not?

Mr. KLPATRBCK. No, sir. I would question your assumption on that
all the way. I know of no Southern States, sir, in which the opportu-
nity of learning the elementary skills of reading and writing are
denied to any child. ' %

Senator TyDNrGS. This is not just reading and writing. You know
what is done in certain areas.

Mr. KILPATRicK. To interpret any section of the Constitution-that
was just thrown out by the Suprem6 Court in the cases of Louisiana
and Alabama.
* Senator TYDiNas. Would yon permit theregistrar or the examiner
to interpret the existing voting qualifications in a manner which he
considered fair and proper?

Mr. KmPATmic. Yes, sir. I would. like to see the local and State
registration people sit with him so that there could be some joint action
on this, and so you do not exclude the StAte entirely. But I keep look-
ing at this, perhaps necessarily, in terms of our Virginia situation. I
would' not have the slightest objection in one of these hypothetical
situations to bringing any Federal regstrar in anywherein any of the
counties and giving him a stack of applications and saying, "Register

* anybody who comes in the door."
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I do hot know thit illiterates ought t6 hive sq- . rght ito vote thAt
literates do not have. This is, a curit i sliiei of reaao4nhg 10i.ne,
that there is some right to vote that i efnhahieed by illiteracy. "I do
not see this.. .. . .....'Senator TYDNOs. Well, you do agree fhat' a person ought to haVe a
basic right to vote without any hindrance because of his color? There
is no question about that?

Mr. KILPATRICK. Precisely; certainly.,.
Senator TYDINGS. If a test or a device has been consistently used

and been so held in the courts, a court of law, to have been consistently
utsed to deprive persons of the right to vote, do you still feel that'that
would not make any difference, that the legislature, or that the officials'
use of that were perfectly in their rights?

Mr. KILPATRICK. I am right with you, sir, on any legislation you
can devise that would make it impossible for any of these tests or
devices to be used to deny the right to vote because of race.

Senator TYDINGS. That is what this bill is all about.
Mr. KILPATRICK. I understand that, but the bill goes so far beyond

that that it eludes me under article 1 of theConstitution.
Senator TyDINGS. I have nothing further.
Senator ERvIN. I think I could suggest to the Senator from Mary-

land a very simple amendment to take care of the situation he has
spoken of. It would be to strike out the comma in line 6 and add this:
"Which is designed to deny or abridge the right of qualified citizens
to vote on account of race or color. Nothing contained in this subdi-
vision or any other provision of this act shall be construed to invali-
date, suspend, or impair any literacy test which is applicable to all
citizens irrespective of race or color, and which merely tests his capac-
ity to read or write the English language. _.

Mr- KILPATRICK. .1 would go along with that.-
Senator ERviN. I do pot like to get sections like this bill has, but

when we had similar propositions about literacy tests, North Carolina
was taken to task by my good friend the then Attorney General be-
cause such census figures disclosed that we had approximately 80,000
Negroes who had had no schooling.

I was provoked to go out and do a little investigating myself so as
to extend my knowledge beyond North Carolina, and I- found that
there were 60,000 people in the State of Massachusetts who have had
no schooling. .

Mr. KiLPATRicK. That is.an interesting,discovery.
Senator ERvix. I imagine you have had your curiosity stimulated

by some of. these charges made against Virginia and these other
States.

Mr. KiLPATiCK. Yes; I have.
The CHI4IRXA, We shall recess until 2:30.
(Whereupon, at 12:35 p.m., the committee was in recess, to recon-

vene at 2:30 p.m., the same day.) ,. .. .

T ERNOON SESSION

.The CHAIRNAN. The committee will come to order.
We have the Honorable Thomas Watkinsf,who represents the (ov-

ernor of Mississippi, as the first witness. Mr. Watkins is one of our



owtstolcding ttoeriiys in Mississippi. In fact, his father before him
was one of the great lawyers of the State.

Mr. Watkins, will you come forward?

STATEMENT OF THOMAS J. WATKINS, ATTORNEY, MISSISSIPPI

Mr. WATKINS. Mr. Chairman and distinguished ;members of the
Senate Judiciary Committee, it is a privilege and an honor to be
permitted to appear before this committee. I am here at the request
of the Governor of Mississippi. My purpose in being here is to defend
the Constitution of the United States.

I have filed a formal statement which is rather lengthy. I do not
intend to impose the statement in its entirety on this committee verb-
ally. I would like for the statement to be filed, if it may, Mr. Chair-
man.

The CHAIRMAN. It will be printed in the record.
Mr. WATKINS. In displaying theoa.ttitional rights of Mississippi

and other States to use litefcy tests as a qiidificati6n of the privilege
of voting, Senate bill1564 constitutes, in my opinion, an undisguised
frontal attack ont.vthe Constitution as interpreted by the Supreme
Court of the United States for more'than 100 years. 'This bill flies
squarely in th& face of the same Constitution that every V.S. Senator
has sworn to, uphold. '• ,

The very first article of that C onstitutionf 'gtrantees to the States
the right $6 fix the qualifications of their voters. Making this a State
function vas no casual decision< Att'he time of the adoption -of our
Constitution, there. was wide ,A'i;ernce o( opinion anong the States
as to what should be the voting qualifications in each. For instance,
New Hampshire permitted 6nly ne* inhabitants 21 years of ago who
were not paupers to vote. .: '

The great State of MasshAhusetts liit Aitho privilege of votihig to
male inhabitants 21 years of age and whii had an estate of £60. Con-
necticut 'had a most unusual votingeql irmnent at the time of the
adoption'of the Constitution. It Tervaiuted only those to vote who had
"maturity in years, quiet and peaceful behavior, a civil conservation,
and 40 s. freehold."

New Yorklimited the privilege to male inhabitants possesed of a
freehold of £20. Pennsylvania permitted only freeman, who paid
taxes to vote. "Maryland limited the privilege of voting to freemen
who owned property. North Carolina required a man to own 50 acrs
of land and to be a freman, and South Carolina, i'equired a person
to be a freeman, white, h'nd own 50 acres ofMllad.Recognizing that, there was no-wa.rt htUnion could no0 have been

formed, in my opinion, if they had been required to agree on one set
of qualifications for voters. Recognizing that, the men who formed
the Union wisely left it to each State to determine what those voting
qualifications in that particular State would be. That provision of the
Constitution met with complete approval of the Delegates.

According to James Madison's "Journal of the Constitutional Con-
vention," the only dissension arose when Gouverneur Morris proposed
that all electors be required to be freeholders. This was rejected on
the basis that the States were the best judges of the circumstances and
temper of their own people.

664 VOTING A IGM-IS
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During the Convention, the question of Federal control over quali-
lications of electors arose. Both George Mason and James Madison
expressed the view that this would be a dangerous power in the hands
of the National Legislature.

The section was unanimously approved by the Convention on
August 8, 1787. During the campaign for ratification of the Constitu-
tion, this section was strongly supported in the Federalist Papers.

Similarly, article II, section 1, paragraph 2, concerning the mode of
choosing electors for President and Vice President, is clear and con-
cise:

Each state shall appoint, in such manner as the legislature thereof may direct,
i number of electors.

There can be no doubt that the framers of the Constitution intended
that the entire process of choosing electors was to remain in the hands
of the States. This was clearly followed by the adoption of the 9th and
10th amendments reserving unto the States and unto the people all
powers and rights not delegated to the United States by the Con-
stitution.

A literacy test as a qualification for voting was adopted by Coh-
necticut in 1855. That State was soon followed by Massachusetts,
which adopted a literacy test in 1857.

But the proponents of this bill will say that all of this was prior
to the adoption of the 15th amendment, and of which they claim the
power to eVtablish voter qualifications in some of these States. Does
the 15th amendment give Congress any such power? Clearly, it does
not.

The fact that the 15th amendment was not intended to take from
the States the exclusive right to fix voter qualifications is shown by
the passage of the 17th amendment, adopted many years later, con-
taining the identical language originally used in section 2 of article
I of the Constitution:

The electors in each state shall have the qualifications requisite for electors
of the most numerous branch of the state legislatures.

The 15th amendment does prohibit any State from using race or
color as a prerequisite for qualifying to vote. Congress has the au-
thority to enforce that amendment by appropriate legislation. Con-
gress can make it a criminal offense to deny the right to vote because
of race or color and Congress can fix the penalties for violation. It
has done so. congress can provide for injunctive relief for States
violating this constitutional provision. It has done so. Congress
can authorize suits to be filed by the United States to enforce the 15th
amendment, and Congress may give jurisdiction of such actions to
three-judge courts. It has done so.

But the 15th amendme'it did not give Congress the power to pro-
hibit discrimination on grounds of education. This bill, in seeking
to abolish literacy tests, does just that. After the 15th amendment
had been passed by the House, the Senate amended it to add prohi-
litions against dliscrniination on grounds of education. This arid-
ment was defeated in the House. and the 15th amendment ulti! iat ely
passed in its present form, prohibiting only discrimination because
of race or color.
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Ill other words, those who framed the 15th amendment specifically
refused to give Congress the power to do that which S. 1564 seeks, the
elimination of literacy or educational requirements as qualifications
for voters.

It is clear that Congress and the States intended the lbth amend.
ment to mean exactly what it said. The color of a man can't be a
reason to grant or deny him the right to vote. But all other qualifica-
tions are left entirely to the wisdom of the States. The 15th amen(-
ment does not give the vote to anyone. I does not alter in any way
ti )rovisions of article I of the Constitution, which reserved to th'e
States the power to fix the qualifications.
I it 1876, in Reese v. United States, the Supreme Court of the United

States held that the 15th amendment does not confer the right of suf-
frage upon anyone. "It further says, that the power of Congress, to
legislate at all "uo)in the subject of votingiat State elections rests upon
this amendment and can be exercised by providing iL punishment only.

I pause to call attention to the prohibitory nature of, the 15th amend-
nmnt and the prohibitory nature of the power of Congress there-
under. Other cases have carried this principle of law forward. I
refer to Pope v. Villiarms in 193 U.S. 621, in which the Supreme Court
of the United States again said that the 15th amendment (lid not con-
fer the right of suffrage on anyone nd said the question whether the
conditions prescribed by the State piight be regarded by others as rea-
sonable or unreasonable is not , Feiedral one.

The question of the literacy test first arose in (Ghynn v. United States.
()ne of the questions involved in that case was whether the use by a
State of theliteracy test cop flicted 4.:ih. the 15th amendment.. In that
case, the Supreme Court head that the establishment of a literacy test
was a valid exercise by a State of ,. la*fuJ'power vested in it and was
not sul)ject to supervision. This holdig ,was reaffirmed in 1959 in
Lamvter v. The Northaimpton Oouwit"ifoard of Education, 360 U.S. 45,
which involved a literacy test recjuired by t)ie State of North Carolina.
In that case, the Court, in holding that a State may apply a literacy
test to all voters Irrespective of race or coloy', recognized that the State
has the sole Power to determine the qualifidati6ns of voters.

In its opinion in 1959, and I have heard some comments in this
hearing indicating that the Supreme Court is free to and does oc-
casionally change its mind about what the law ,is over a period of
years-I am happy to gay that the Lassiteptae as a precedent has
been reaffirmed and cited with AYppro. i" later than Mstrch I of this
year, 1965, in the McLaughlin case from Florida. S,6 I say to the
gentlemen of this committee that I do not think that this authority
of Lassiter is on quite the same grounds as Plessy v. Ferguson, Nor
do I think it i§ on the same grounds as the 6ilvil rights cases of 1893,
which was the authority on which many relied in thinking that the
Civil Rights Act of 1964 would be declared unconstitutional.

I wouFld like to point out that in the Lassiter case, the Supreme
Comi-t of the United States made certain cogent remarks. For in-
stance, they said:

Literacy and illiteracy are neutral on race, creed, color, and sex, as reports
around the world show. Literacy and intelligence are obviously not synonymous.

They also said a, State might conclude that only those who are liter-
ate may exercise the franchise. Then they pointed to the first decision
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in this country which upheld the validity of a literacy test. They
pointed to the recision of the State of Massachusetts and said:

It was said last century in Massachusetts that a literacy test was designed to
itisure an "independent and intelligent" exercise of the right of suffrage.

They went on to say:
We 10d not sit in Judgment on the wisdom of that policy. We cannot say,

however, that It is not an allowable one measured by constitutional standards.
I call this committee's attention to the fact that in Williams v. The

,tate of Mi8sis,'ppi, 170 U.S. 213, the Supreme Court upheld the lit-
eracy requirement of the Mississippi constitution. In Trudeau v.
Barnes, 65 Fed. 2d 563, the U.S. Court of Appeals for the Fifth Circuit
upheld the constitutionality of the Louisiana literacy requirement, up-
held the literacy test of the Louisiana constitution, and certiorari was
denied.

I respectfully submit to this committee that there is no authority
to the contrary. If it is the desire of the people of this country to take
from the States the right to require a certain degree of literacy in order
to qualify to vote, this must be accomplished by an appropriate amend-
ment to the Constitution. The power of the Congress in this respect
is exactly the same as it is with respect to prohibiting the requirement
by the States of a l'ayment of a poll tax in Federal elections. It w'as
correctly recognized "that this could be done only by amendment of
the Constitution. Accordingly, the 24th amendment to the Constitu-
tion was passed and adopted.

In my statement of what I believe to be the constitutionality of this
act, I find myself in excellent company. On April 10, 1962 the Hon-
orable Robert F. Kennedy. Attorney General of the United States arc-
companied by the Itonorable Burke Marshall, Assistant Attorney den-
oral, testified before at subcommittee of this committee with respect to
S. 480, S. 2750, and S. 2979. The Attorney General supported only
S. 2750, which did not take from the States the right to fix qualifica-
ions of voters. During that testimony, the Attorney General of the
United States stated, and I am quoting now from page 269 of the
official record:

This legislation does not set the qualifications of these voters. It merely sets
the test, the testing of those qualifications. And, in my Judgment, that Is clearly
constitutional.

If we were setting the qualifications for the individuals then, I believe that it
would be unconstitutional and would require a constitutional amendment.

Again the Attorney General said, and I am now quoting -from page
271 of the official record:

I would say that If we came in here and offered legislation that set the qualifi-
cations of the voters that it would be unconstitutional; not unconstitutional only
under article I, section 4, but under the 14th and 15th amendments. I would
agree with you entirely then, but we are not doing that.

Again at page 293, the Attorney General said:
For instance, I think that the Oivil Rights Commission suggested and recom-

mended that we do away with all literacy tests, at least four out of the six
members did, and I would be opposed to that.

Again, at page 296, he said:
I would have grave doubts about the constitutionality of that particular piece

of legislation which abolishes all literacy tests, as I understand it.
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Again, concluding my quotes from the former Attorney General,
at page 297, he said:

I think that a State, If it determines that it wants to use or utilize a literacy
test, should certainly be permitted to do so.

It is therefore apparent that Attorney General Robert F. Icennedy,
with the excellent advice of the Honorable Burke Marshall, was of the
opinion that legislation which deprives the States of the right to use
literacy tests as a requirement for voting would be unconstitutional
and that only a constitutional amendment cQuld make that change in
our basic law.

I hesitate to point out here that the present Attorney General served
under the Honorable Robert F. Kennedy and, in my recollection, was
appointed by the Honorable Robert F. Kennedy and the Attorney
General's office. I am astonished to find Attorney General Nicholas
Katzenbach testifying directly to the contrary on March 18, 1965, be-
fore Subcommittee No. 5 of the Colnmittee on the Judiciary of the
House of Representatives. The Attorney General was also accom-
panied on that occasion by the Honorable Burke Marshall as adviser.

In an effort to sustain the constitutionality of the bill now before
this committee, the Attorney General takes the position that Congress
has the same power to legislate under the 15th amendment that it does
under the commerce clause, section 8 of article I, which provides that
the Congress shall have power to regulate commerce with foreign
nations and among the several States and with the Indian tribes.
I The Attorney (General makes no distinction between the unlimited

affirmative right of Congress to legislate in the field of commerce and
its very limited right to prohibit the States and the Federal Govern-
ment from discriminating in the field of voting because of race or color
under the 15th amendment. The Attorney General relies on -Gibbons
v. Ogden, 9 Wheat 1, and its description of the power of Congress to
regulate interstate commerce.

Trhe 15th amendment, like the 14th amendment, merely prohibits a
State from discriminating. In Ouwnbey v. MorgaN 65 L. Ed. 837, 356
U.S. 94, the Court said:

Its function is negative, not affirmative, and it carries no mandate for par-
ticular measures of reform.

The Attorney General states that the bill will deny the use of
"onerous, vague, unfair tests and devices enacted for the purpose of
disenfranchisinga Negroes." The bill, however, does not use this lan-
guage. This bill prohibits the use of any literacy tests. If the bill
prohibited onerous, vague, and unfair tests which tend to disenfran-
chise Negroes, it fould come very much closer to the power granted
Congress by the 15th amendment of the Constitution.

The Attorney General states:
It is only after long experience with lesser means and a discouraging record of

obstruction and delay that we resort to more far-reaching solutions.
Noting that the description of this bill as "far-reaching" is an un-

derstatement, I respectfully remind the committee that the bill was
offered only 8 months after passage of title I of the Civil Rights Act
of 1964, which granted broad new powers for the endorsement of the
15th amendment. This, I submit respectfully, is much too short a

668 VOTING RIGHTS



VOTING RIGHT

time within which to determine whether this recently passed legisla-
tion is adequate.

I would now like to direct the committee's attention to what I be-
lieve to be other fatal constitutional defects in the bill now before the
committee. I refer first to the fact that it adopts a classification of
States to which the bill shall be applicable, which is not a rational
classification but is discriminatory, unrealistic, arbitrary, and unrea-
sonable. This act does not apply to all the States, but is applicable
only to a special class of States or political subdivisions. This clas-
sification violates the fifth amendment to the Constitution. The pro-
hibition against denial of due process of law is, under this amendment,
applicable to the United States. Bolling v. Slhaqre, 98 L. Ed. 884.

The members of the class under this bill are determined by the At-
torney General, based on findings of the Director of the Census, first,
that less than 50 percent of the persons of voting age residing therein
were registered on November 1, 1964; or, two that less than 50 per-
cent of such persons voted in the presidential election of November
1964. This classification is unrealistic, arbitrary, and unreasonable.
It does not pretend to prevent discriminatory use of tests except in
approximately six States. Other States can have and use the tests
as much as they please and yet not be within the class. One State
having only 49 percent of the persons of voting age residing therein
registered on November 1, 1964, would come within the act, while an-
other State having only 50.1 percent of the persons of voting age re-
siding therein registered would not come within that act, regardless
of the discrimination in that State.

The evils sought to be avoided is the discriminatory use of tests,
and whether or not 50 percent of the residents were registered is not
by any theory determinative of the discriminatory use of tests. It
could be, and I think probably is in those States which would not
meet the 50 percent requirement of this act, could be due to apathy
or a failure on the part of residents to attempt to register. Regis-
tration is not required and cannot be required.

In other words, the basis for the classification is a conclusive legis-
lative presumption that where 50 percent of the residents of a State
or political subdivision dilJ not vote in the presidential election of 1964,
there had been a discriminatory use of tests for voter qualifications,
while this was not true if only 51 percent of the residents voted in that
election.

I might pause here to call the committee's attention to Butler v.
Thomp8on, affirmed 241 U.S. 937, which held that the fact that there
was a 15 percent difference in the assessments for poll taxes as between
whites and Negroes in the State of Virginia could not be used as a
basis for a finding of discrimination among the races in that State.

Senator ERviN. What case was that?
Mr. WATKiNs. That is Butler v. Thompson. It is 97 Fed. Supp. 17.

It is a three-judge court case, and it was affirmed by the Supreme
Court of the United States in 241 U.S. 937.

Senator ERvIN. If you do not mind an interruption at this point on
this, I would like to point out that the 15th amendment does not
prohibit a State from denying persons the right to vote. It is directed
to denying citizens the right to vote, is it not?

669



VO'YiN(, RIGIU.S

Senator ERviN. This line 11 on page 2 in section 3(a) uses the word
"persons" and not "citizens."

Mr. WATKiNS. That is right, sir.
Senator EivIN. And furthermore, the trigger of the bill is that the

Director of the Census must determine that less than 50 percent of the
persons of voting age residing therein were registered on November 1,
1964.

Now, anybody residing in the State at that time would be counted
in determining whether this trigger went into effect, whether they had
been there 1 day or 1 week, or whether they had been there long
enough to acquire the status that would entitle them to register?

Mr. WATKINS. Exactly, Senator. The presumption created by this
bill is conclusive in that no section of the act authorizes a contract
thereof. The only right of any State to contest is the right to attempt
to be removed from the class, as provided by section 3 (c). Under the
impossible condition that the State has the burden of proving that no
person acting under color of law has engaged during such periods,
and it is a 10-year period, in any act or practice denying or abridging
the right to vote for reasons of race or color. No State or political
subdivision anywhere-north, east, south, or west-could make such
proof that no person within the bounds of that State had denied any-
body the right to vote because of race or color.

Moreover, the class is a closed class. It permanently excludes all
other States or political subdivisions from ever coming within the
act, regardless of later discriminations, the determinative period be-
ing November 1, 1964. States not within the act on that date may
proceed to use tests and devices for voter qualifications at will and
discriminate in the application thereof at will without coming within
the class. The fact that less than 50 percent of the voters were regis-
tered in 1963 or 1965 is immaterial. Nor can any State or political sub-
division in the class as of that date be removed from the class even if
thereafter, more than 50 percent of the residents register or vote in
presidential elections.

The Supreme Court of the United States has very recently con-
demned this type of classification in MeLaughlin v. Florida, 13 L. Ed.
222. I want to quote one thing:

Classification "must always rest upon some difference which bears a rea-
sonable and Just relation to the act in respect to which classification Is proposed,
and can never be made arbitrarily and without any such basis * * * arbitrary
selection can never be Justified by calling a classification."

In Heiner v. Donnan, 285 U.S. 312, the Court held that a classifica-
tion could not be based upon conclusive presumption.

The above case was approved on March 1 1965, by the Supreme
Court of the United States in Qarrington v.,Rash, 13 L. Ed. 67. .

I would like now to turn my attention to section 4(a) of the act
very briefly. It provides for the commencement of the examiner pro-
cedure at the will of the Attorney General under either of two sep-
arate circumstances: 1. That he has received complaints in writing
from 20 or more residents of a political subdivision coming under
section 3 (a) alleging that they had been denied the right to vote by
reason of race or color. -There is no requiremenb that these be af-
davits or sworn statements. The Attorney General is given absolute
discretion as to whether he believes such complaints to be meritorious.



No right is given the State to challenge these statements or to be
heard thereon, and the affected State is, therefore, denied any right
to a hearing as to whether or not the examiner procedure should go
into effect in that area or unit.

Second, the Attorney General is granted the arbitrary right to insti-
tute examiner procedure if, in his judgment, it is necessary to enforce
the guaranties of the 15th amendment. No right to a hearing is
granted to the State.

I turn to section 5 (a) of the act. Rights of the State with reference
to registration of electors are taken from the State. The Federal
examiners are given the full right to examine applicants concerning
their qualification for voting. Arbitrary power is given the Com-
mission. The section provides that the application shall be in "such
form as the Commission may require." The only requirement is that
it contain an allegation that the applicant is not registered to vote.

The requirement that within 90 days preceding his application he
has been denied the opportunity to register is placed in the section,
but it is provided that this provision "may be waived by the Attorney
General." The Attorney General may thus, at his whim or fancy,
write out any requirement of exhaustion of remedies by the applicant.
There is no positive requirement that the applicant meet the Missis-
sippi age, residence, sanity, or absence of criminal qualifications to
vote. The only requirement is:

Any person whom the examiner finds to have the qualifications prescribed by
State law in accordance with instructions received under 6(b) shall promptly
be placed on a list of eligible voters.

Senator ERvXN. Section 6(b) delegates to the Civil Service Com-
mission the power to prescribe regulations.

Mr. WATINs. Right.
Senator ERviN. They aro given the power in that that in effect nul-

lifies or changes State law.
Mr. WATKINS. They can nullify it completely, Senator. Section

6 (b) is merely that the Civil Service Commission
shall, after consultation with the Attorney General, instruct the examiner con-
cerning the qualifications required for listing.

Thus, the Commission -could ignore entirely the requirements of
State law or determine under the advice of the Attorney General
which one should be honored and which one ignored.

Section 6(a) purports to give election officials an opportunity to
challenge the list of eligible voters prepared by the examiner. The
list is required to be transmitted to the appropriate election officials
at the end of each month and yet a challenge must be made within 10
days after the challenged listing is made.

Let me stop here and give you an example. Suppose a man is listed
on April 10. The list would be turned over to election officials on.
Aprif 30, the end of the month. But the date for the challenge of
that listing will have expired on April 20, or 10 days after he was
listed. So the election officials would not even know the listing in
many instances before the time for the challenge had completely
expired.

Presumably, it was intended to le 10 days after the list was trans-
mitted, but the act does not so provide. No opportunity of any
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representatives of any election official to be present at the hearing of
the applicant is granted.

No requirement is made that the records of the examination of the
applicant be preserved or be in writing or be available to election
offcials. All that the election officials would have would be a bare
list of eligible voters, and an investigation thereof within 10 days
would be impossible. The election officials would have no knowledge
of any facts which would make the applicant a qualified elector or
which would keep him from being a qualified elector. The challenge
must be accompanied by the affidavit of at least two persons having
personal knowledge of the facts constituting grounds for the chal-
lenge. The burden of p roof of lack of qualifications for registration
is on the election officials. The finding of the hearing officer on such
a challenge cannot be overturned "unless clearly erroneous." The
practical effect of section 6(a) is to deny the State or political sub-
division any right whatsoever to challenge the list fixed by the elec-
tion officials.

Section 8, page 8, arbitrarily takes from the State all legislative
functions with regard to voter qualifications. It provides that no
future law or ordinance can be enacted imposing qualifications for
voting, or rather that it cannot be enforced, if passed, until the State
of Mississippi has brought an action for declaratory judgment against
the United States in the District Court for the District of Columbia
and secured an adjudication, with the accompanying burden of proof,
that "such qualifications or procedures will not have the effect of de-
nying or abridging rights guaranteed by the 15th amendment." This
prohibition is against any new enactment regardless of its validity
or its constitutionality.

The mere possibility of future improper administration of a statute
is no ground for forbidding the legislation valid on its face and
valid if properly administered.

By section 9(a), page 8, severe criminal penalties are imposed.
Subparagraph (e) goes so far as to permit the holding up of the
election of any official until final hearing, and therefore for an in-
definite time, whenever a single person-one person--"aleges to an
examiner that he has not been permitted to vote or that his vote was
not counted."

Now, he does not have to allege, Senators, that he has been denied
that right because of race or color. He does not have to make that a
sworn statement. One man can go to one examiner in the State of
Mississippi and, regardless of the reason why he may not have been
permitted to vote, and regardless of the truth of his statement, can
hold up the entire election procedures of our State until the matter
can be adjudicated through the courts as to whether that one indi-
vidual was properly or improperly denied the right to vote.

Senator E-RviN. Mr. Watkins, as I construe that provision, they do
not even allow you to disprove the preliminary hearing.

Mr. WATiUes. No, sir, the injunction is to issue-
Senator ERviN. The court that hears the application for the pre-

liminary injunction is put under an obligation to obey. It says it
shall.

Mr. WATKImNS. Right, Senator. And the State is not only given no.
notice of the institution of a suit, but the State has no right to be
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heard, has no opportunity to be heard, and a preliminary injunction
is ordered issued immediately without notice and without hearing.

Every man on this committee, I believe, is an attorney. I do not
believe there is a lawyer within the sound of my voice who would
agree with me that that constitutes due process of law, regardless
of whether we are talking about the good or the wicked.

I sat here a little bit uncomfortably this morning as I heard the
word "wicked" thrown around, thinking that some of the people
who used it may have had the people of my State in mind. I assure
the people of this committee that we are not in that category; we
do not intend to be in that category, and I agree it is going to be
corrected. I do not say we are litly white. I do not say we are with&
out sin. But I do say we are still one of the States in this Union
and we are entitled to due process, and this bill does not grant us
due process.

Senator ERVIN. In other words, on page 10, lines 1 to 6 of the bill,
it says that upon the comp.'aint of one or more persons, the U.S. at-
torney may forthwith apply to the district court for an order enjoin-
ing certification of the results of the election, and the court-if the
district attorney makes that application and the court shall issue
such an order pending a hearing to determine whether such allega-
tions are well founded. In other words, they put the judge under
the control of the district attorney.

Mr. WATKINS. The court has no discretion but to issue an injunc-
tion and hold up the election processes indefinitely until this issue
is settled.

Section 11 (b) of the act provides that the only court having juris-
diction over the subject matter of the act is the District Court of the
District of Columbia, which happens to be a thousand miles from
some of the States which are included in the class.

There is no doubt but that the provisions of this act violate the
constitutional guarantees of the right to justice and remedies for
injuries. The U.S. Constitution, through the due process clause of
the fifth amendment, guarantees open courts, and a remedy for in-
juries and prompt justice is guaranteed. While judicial remedies
can be susnende, they can only be suspended in an emergency and
for a reasonable time. Such guarantees are derived from the Magna
Carta and are self-executing and mandatory. Due process of law
not only requires open courts and prompt justice, but requires a hear-
ina which is a hearing in fact and not merely in name.

h-ere the State of Mississippi has been condemned by legislative
classification without an opportunity to be heard before its rights
and privileges as a State are withdrawn. If it is to question the
classification, it must do so as a plaintiff with the burden of proof
imposed on a plaintiff and must sustain an impossible burden of
proof and must wait for 10 years to do so. If it is to enact any new
law, it must sustain the burden of proof of innocence, not merely
deny guilt.

At this point, I think it is important to direct the committee's atten-
tion to Garfield v. United States, 211 U.S. 219, in which the Supreme
Court said:

The right to be heard before property Is taken or rights or privileges withdrawn
which have been previously legally awarded is of the esence of due process of
law.
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To the same effect is Bailey v. Akabarna 219 U.S. 219, and in Po8tal
Telegraph v. Newport, 247 U.S. 464, it held that the opportunity to be
heard is an essential requisite of due process of law.

In Brinkerhoff-Fari8 Tru.t and Saving8 Company v. Hill, 281 U.S.673, it held that it must be a real opportunity to be heard, not a sham.
This bill is in reality a bill of attainder directed at the entire citi-

zenry of the State of Mississippi as a class and depriving them of
political rights or suspending their political rights to control State
elections.

In CoMnminfl8 v. Mis8ouri, 71 U.S. 277, the Court defined a bill of at-
tainder, and if you listen to a short quotation from that definition,
I think you can see the parallel:

A bill of attainder is a legislative act which inflicts punishment without a
Judicial trial * * * these bills * * * may be directed against (individuals or)
a whole class * * *

"Bills of this sort" says Mr. Justice Story "have been most usually
passed * * * in times of political excitements * * *" punishment * * * em-
braces deprivation or suspension of political or civil rights * * *. Any deriva-
tion or suspension of * * * rights for past conduct Is punishment * * *. These
bills may inflict punishment absolutely * * * conditionally * * *. To make the
enjoyment of a right dependent upon an impossible condition is equivalent to
an absolute denial of the right under any conditions, and such denial, enforced
for a past act, is * * * punishment imposed for that act.

In (cases of bill of attainder) the legislative body in addition to its legitimate
function, exercises the powers and office of judge * * *. It pronounces upon the
guilt of the party, without any of the forms of safeguards of trial; it determines
the sufficiency of the proof produced * * *. It fixes the degree of punislunent in
accordance with Its own notions of the enormity of the offense.

(Whether) the clauses * * * declare * * * give (or) * * * assume it * * *
the legal result (is) the same, for what cannot be done directly cannot be done
indirectly. The Constitution deals with substance, not shadows * * * It
(the constitutional prohibition) intended that the rights of the citizens should
be secure against deprivation for past conduct by legislative enactment, under
any form, however disguished.

In Ex part Garland, 71 U.S. 833, 18 L. Ed. 366? the Court struck
down an act of Congress as a bill of attainder prohibited by the Fed-
eral Constitution.

I would now like to submit respectfully to this committee that
S. 1564 in denying to a few States rights which will be continued
to be enjoyed by the other States of the Union, is invalid for that
reason. The proposed legislation would deprive Mississippi and a
few of her sister States of the right to fix qualifications of voters. It
takes from those few States the right to legislate in this field.

The remaining States of the Union are left free to exercise their
full constitutional rights in this field. Thus, the act attempts to
place Mississippi and a few other States in a straitjacket so far as
their election laws are concerned. In so doing the act is invalid.
There is no such thing as a second-class State in this Union. Every
State in this Union is equal to every other State and is guaranteed the
rights and privileges enjoyed by every other State. In Coyle v.
Sn-ith, 221 U.S. 559,55 L. Ed. 853, the Siipreme Court said:

"This Union" was and is a Union of States, equal in power, dignity, and
authority, each competent to. exert that residuum of sovereignty not delegated
to the United States by the Constitution itself.

• * f-u*od * * * *

•* * there is to be found no sanction for the contention that any State may
be deprived of any of the power constitutionally possessed by other States, as
States, * * *.
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To this we may add that the constitutional equality of the States is essential
to the harmonious operation of the scheme upon which the Republic was
organized. When that equality disappears we may remain a free people, but
the Union will not be the Union of the Constitution.

I think that the Court, when it used that language, was talking
directly to this Congress and to this committee of this Congress.

On that point, I refer again to the case of Butler v. Thomp8on from
Virginia, which I mentioned earlier. I want to quote briefly from
that case. In that case, an act of Congress had said that Virginia
cannot strengthen its election laws after its readmission to the Union
after the Civil War. Many, many years later, Virginia increased its
poll tax requirements from 2 to 3 years. The act was attacked on
the grounds that Virginia had no right to do anything to strengthen
its election laws in view of this 1870 act of Congress. The Court
said the act of Congress had no application, so therefore, it was not
called upon to discuss its constitutionality. But it said:

If the act made that attempt, the act would be Invalid. All States, after
their admission into the Federal Union, stand upon equal footing and the con-
stitutional duty of guaranteeing each State a republican form of government
gives Congress no power in admitting a State to impose restriction which would
operate to deprive that State of equality with other States.

Senator ERwiN. That is precisely what this bill undertakes to do
with respect to the States of Mississippi, Louisiana, Alabama, South
Carolina, Georgia, Virginia, and 34 North Carolina counties; is
it not?

Mr. WATKINs. Right, sir; exactly. They might as well be, Senator
Ervin, out of the Union as far as the right to determine the electoral
processes and the laws of their respective States. They might as well

e a foreign country.
I want briefly to call this committee's attention to the fact that Sen-

ate bill 1564 violates the constitutional requirement that trial of all
crimes shall be by jury, and that such trial shall be held in the State
where the said crimes have been committed. S. 1564 completely
ignores the fact that clause 3 of section 2 of article III provides:

The trial of all crimes, except in cases of impeachment, shall be by jury; and
such trial shall be held In the state where the said Crimes shall have been
committed; but when not committed within any state, the trial shall be at such
place or places as the Congress may by law have directed.

The bill also ignores the sixth amendment to the Constitution,
which provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the state and district wherein the
crime shall have been committed.

Now, section 9 of this bill provides severe criminal penalties which
include a $5,000 fine or 5 years' imprisonment or both. Section 8 of
the act provides for the filing of actions thereunder in the U.S. district
court for the District of Columbia, and further provides:

All actions hereunder shall be heard by a three-judge court, and there shall
be a right of direct appeal to the Supreme Court.

Now, the composition of and procedure before a three-judge court
is established by section 2284 of title 28, United States Code. This
Federal statute does not authorize or permit the right of trial by
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jury before a three-judge court. Therefore, the provisions of this
act, and specifically section 8 thereof, requiring all actions hereunder
"to be heard by a three-judge court," automatically deprives a person
charged with a criminal offense under this act of a trial by jury as
guaranteed by the Constitution of the United States. The act is
clearly unconstitutional in this respect.

In conclusion, I would like to say that the reason for the bill is per-
fectly obvious and known to all. Civil rights organizations began
well-organized demonstrations in Selina, Ala. They were continued
day after day and week after week until the inevital;le act of violence
occurred. Television cameras were present to publicize this event
before the entire Nation. The leader of the demonstrations imme-
diately went to Washington and was afforded an interview by the Presi-
dent and the Vice President of the United States. Under highly
emotional circumstances, the President presented this bill to a Joint
ssion of Congress, calling for its immediate passage. Enveloped by

thi3 mass hysteria, the Senate of the United States orders this com-
mittee to report a bill fraught with constitutional defects back to the
Senate by April 9,1965.

I respectfully submit that this is not the atmosphere or the manner
in which serious constitutional questions should be resolved. Instant
legislative action, in an effort to cure what is believed to be an existing
wrong, can only do irreparable damage to the constitutional rights of
the people of this great country.

Senator John F. Kennedy, in "Profiles in Courage," described Sen-
ator George Norris opposition to the arned ship ill by saying:

He was fearful of the bill's broad grant of authority, and he was resentful of
the manner In which It was being steamrolled through the Congress. It is not
now important whether Norris was right or wrong. What Is now important is
the courage he displayed In support of his convictions.

The same author also quotes Senator Norris 'as follows:
I have no desire to hold public office If I am expected blindly 'to follow In my

official actions the dictation of a newspaper combination * * * or be a rubber-
stamp even for the President of the United States.

I hope and pray that the wisdom of that outstanding liberal Senator
is embodied in the breast of a sufficient number of the present Members
of this august body to grant right and reason an opportunity to be
heard.

The present emotionalism does not justify taking constitutional
shortcuts. A desirable goal does not justify an unconstitutional
means. If the accomplishments of this bill are desirable, let them be
forthcoming in the only legal way-by constitutional amendment.
The first President of our country, mindful o'f the disposition of men
to shake off the restraining bonds of the Constitution when the situa-
tion seemed to demand it or make it politically expedient, said in his
Farewell Address:

If, in the opinion of the people, the distribution or modification of the constitu.
tional powers be in any particular wrong, let it be corrected by an amendment In
the way which the Constitution designates. But let there be no change by
usurpation; for though this is one instance may be the Ingtrument for good, it
is the customary weapon by which free governments 'are destroyed. The prece-
dent must always grea'ter overbalance, in permanent evil, any particular or
transient benefit which th use can at any time yield.
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I want sincerely to say that I appreciate very much the courtesies
extended to me by the chairman and members of this committee.

The CHAImRAN. Senator Ervin?
Senator ERVIN. Mr. Watkins section 3 (c) and section 11(a) provide

in substance that no State and no political subdivision of the State
which falls within the purview of this bill shall be permitted to seek
relief of any kind from any outrage of the bill no matter how great
except in the three-judge district court of the Uistrict of Columbiai

Mr. WATKINS. Yes, sir.
Senator ERVIN. Other sections of the bill give the United States free

access to all Federal courts having jurisdiction.
Do you think that justice can be received by. provisions which give

one side of a possible controversy access to all courts and compel the
other side to travel as much as 1,000 miles to get to a court?

Mr. WATKrws. I think it is most unfair, Senator, and I think it is
discrimination on the face of it.

Senator ERVIN. While this language is strong, does that not make a
mnockery of the judicial process?

Mr. WATKINS. I am inclined to think it tends to.
Senator ERVIN. If you have any hesitancy in using the word, I do

not mind.
This section 3 (a) apparently does not exactly put it in those words.

It does not say it is a presumption or assumption or inference or what.
But apparently section 3(a) which sets up the so-called triggering
process, is designed to raise a presumption or an assumption-

Mr. WATKINS. A conclusive presumption, Senator.
Senator ERVIN. That the State or political subdivision covered by

this bill is violating the provisions of the 15th amendment?
Mr. WArKINS. ''hat Js right, sir, and the presumption is found and

concluded without giving the State any right to challenge the facts
upon which it is based.

Senator ERVIN. That is what I was going to come to. Section 8 (c)
provides in effect that the State cannot rebut any presumption raised
against it.

Mr. WATKiNs. Right, sir.
Senator ERvIN. The orly way it can remove itself from the bondage

of this bill is to show that no time in the past 10 years has any single
election official within its borders violated the 15th amendment with
respect to any single individual; is it not?

Mr. WATKINS. Right, sir.
Senator ERVIN. Yet this bill professes to be a bill to enforce the

provisions of the 15th amendment.
Mr. WATKiNS. Yes, sir.
Senator ERviN. And a State or county brought in under this peculiar

device--I call it a device-is denied the right to prove that it is not
guilty of the offense it is charged with.

Mr. WATKINS. That 1. right, it does that. And it would prevent
Mississippi for 10 years from even claiming the right to come out from
under its restrictions.

Senator ERViN. It would close the doors of every court except the
district court in the District of Columbia against the State of Missis-
sippi, the States of Alabama, Georgia, and so on?

Mr. WATKINS. Yes, sir.
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The CIrARMAN. How would they meet the burden of proof?
Mr. WATKriNS. Once you are allowed to file the suit, when there has

been a 10-year lapse, you would have to prove that no person within a
State had denied any other person within the State the right to register
or vote because of race or color.

The CHAIRMAN. How 2ould that be proved?
Mr. WATINS. It is an absolute impossibility Senator. No State

in the Union, I do not care how pure and white they are or think they
are can go into court and make that proof.

The CHARMA. Because it involves the sovereignty of the States,
does it not?

Mr. WATKINS. Right.
Senator ERvIN. My friends advocating this bill complain about

making people second-class citizens. This bill makes second-class
States and subdivisions of States, does it not?

Mr. WATKINS. Very definitely.
Senator ERvIN. And it makes third-class litigants, does it not?
Mr. WATKINS. Yes, sir. This takes my State and certain other

States out of the Union as far as certain serious constitutional rights
are concerned. Even though there was at least the implication, I
think from this committee this morning that the U.S. Supreme Court
has clanged its mind sufficiently that this committee can rely on its
changing its mind on this constitutional question here, I do not believe
that. I have strong enough faith in the intellectual honesty of the
members of that Court, but I do not believe they would for 1 minute
permit this constitutional act to be upheld. They will strike it down
just like the Supreme Court did those vicious acts that were passed
following the Civil War.

Senator ERvIN. I shall have to state that it does grieve me sorely to
see some of my brethren who advocate this bill manifest such little
confidence in the judicial stability of the Supreme Court. I am glad
to say that I have more faith in it than that.

Mr. WATxINS. I have much more, and I do not believe it is a fact,
sir.

Senator ERvIN. If the Supreme Court were to uphold this bill, it
would have to repudiate every decision ever made upon the rights of
the States to prescribe qualifications of the voters from the beginning
of this Republic down through the decision in 1959 in the Lassiter case,
would it not?

Mr. WATKINS. As we affirmed on March 1 of this year; yes, sir.
Senator ERviN. The bill is based upon the theory that the Supreme

Court is going to throw upon the scrap heap every decision that was
ever handed down on this subject and is to take and place a construc-
tion upon the words of the second section of the first article of the
Constitution and the 17th amendment which those words do not permit
to be made; does it not?

Mr. WATKINS. Right, sir.
Senator ERvN. I want to commend you on the excellence of your

statement here, and especially your pointing out the Coyle case, in
which the Court held that the States stand in this Union upon an
equality, and you cannot deprive one State of its'powers under the
Constitution and allow the other States to retain theirs. That is
precisely what this bilPundertakes to do.
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That is all.
The CHAIRMAN. Senator HartI
Senator HART. Mr. Watkins, thank you for a temperate and a

lawyer-like presentation.
Mir. WATKINS. Thank you, sir.
Senator HART. It is not wholly relevant to any section of the bill,

but would you explain to those of us on the committee who wonder at
it, the, to us, extraordinarily low registration figures of Mississippi,
what it is all about, how come? Why only 6 or 8 percent of the
eligible Negroes are registered?

Mr. WATKINS. May I ask the Senator from where he gets the figure,
6 or 8 percent?

Senator HART. If you dispute them, I shall be glad to-I do not
mean that, no. I shall tell you where, but we think and would welcome
information from you to make more accurate, we think these are the
most accurate figures that are available.

In the case of Mississippi, the figures that I refer to now, which I
shall put in the record so that you can, if you would like to, correctthe record to clarify these figures when you get back if you have a
cance-

The CHAIRMAN. Where are they from?
Senator HART. Let me get them in so he can correct them if he would

feel more comfortable.
We have here from the Information Center of the U.S. Commission

on Civil Rights, dated March 19, 1965, a number of tables which give
the registration figures by State and county in several States, and a
number of counties. In the instance of Mississippi, the figures show
that there is a white voting age population of 748,266, of whom
525,000 are registered, a percentage of 70.2. There is a nonwhite popu-
lation of 422,256, of whom 28,500 are registered, a percentage of 6.7.

Now, let me make clear that these are not official figures from theState of Mississippi.
The CHAIRMAN. What did the Attorney General of the United

States say about these figures? If I remember correctly-
Senator HART. He said they were the best available, but the Com.

mission itself said that some were projections.
Mr. WATKINS. Yes, but--
The CHAIRMAN. Wait a minute. I want the record to show this. If

I remember correctly, the Attorney General of the United States testi-
fied that the figures of the Civil Rights Commission were unreliable
and he would not act upon them. That is the testimony before this
committee.

Am I right, Senator Ervin?
Senator ERniN. That is substantially my recollection.
Senator HART. If you put in the word "substantially," we would all

agree that there was a comment made by the Attorney General.
The CHAIRMAN. It was his testimony.
Senator HART. We are not trying to crucify anybody falsely. We

would like your figures.
Mr. WAri s. I ]mow that, Senator. But the reason I questioned

the source of your figures, I do not think the Civil Rights Commision
nor anybody in Mississippi-I donot think there are figures from
which any man can say the number of qualified registered Negroes
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there are in Mississippi, for a very simple reason. The race of a
registrant cannot be shown on the registration books in Mississippi.

Senator, we do not show the race of a registrant. It is contrary
to law for the race of a registrant to be shown.

The CHAIRMAN. Was that a U.S. Supreme Court order?
Mr. WATKINS. A district court in Georgia, in the case of United

State v. Raines, in 189 Fed. Sup. 121, held that it was contrary to law
to show the race of a registrant.

Now, that has been statutory law in Mississippi, at least as far back
as 1960.

So do not misunderstand me, Senator. I am not dodging the
question that I know the registration of our colored citizens is low
in Mississippi. I know it is low. What I am saying is that I do not
think the Commission or anybody else can say it is 6.1 percent. I do
not think anybody knows exactly what it is.

Senator HART. Is it about that?
Mr. WATKINS. No, sir; I would take issue with that. For in-

stance-
Senator HART. Well, define it to be about 10 percent one way or the

other.
The CHAIRMAN. Let him finish his answer.
Mr. WATKINS. In my county, Hinds County, Jackson, Miss., there

are many, many wards which we know the votes in those wards are
colored votes, or practically all colored votes, because they are located
in areas where only colored people live. Now, those wards turn in
enough vote to indicate to me that approximately a fifth of the voters
in our county are colored voters.

Now, that would be 20 percent rather than 6 percent. I cannot say
that is accurate. I do not offer it as anything but the barest of
estimates.

Senator HART. I think this tends, though, to show that you can give
us an answer that is reliable within an average range, because the
county of which you speak is shown to have, by the Civil Rights Com-
mission figures, 15.5 percent of its Negroes registered, and you esti-
mated 20. So I ask you now with respect to the State, how about that
6.5 percent? Is it about the same?

Mr. WATKINS. Senator, I could neither admit nor deny. I think it
is low. I think there are more of our colored people voting than that.
I cannot sit here and tell you it is wroing. What I am saying is I do
not think anybody knows.

You cannot know, with 5 years of registration where records do not
indicate whether a registrant is white or colored.

The CHAIRMAN. The Attorney General of the United States testi-
fied that checks had been made. He certainly took issue with those
figures of the Civil Rights Commission, not only those figures but all
the figures of the Civil Rights Commission, said that they were un-
reliable and he would not act upon them.

Senator HART. The record will reflect what the Attorney General
stated.

The CIIATRMAN. Thatis right, but that is what, he said.
Senator HART. Our chairman, I am sure, would help the committee

if he would trive us Jis estimate of the percentage of Negroes regis-
tered in Mississippi.
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The CIIARMuAN. Frankly, I do not know.
Senator HART. Even in your home county?
vell, if we had better figures, every one of us on this committee

would welcome them.
Mr. WATKINS. I realize that.
Senator IHAR'. The best figures I know now show that 6.7 percent,

was it, of a Negro population of an age eligible to be registered are
registered in Mississippi as against 70.2 white. I commend the per-
centage of the white registration, because it is higher than many other
States. But I would suspect that the 6.7 is lower than any State in the
Union.

Mr. 'WATKINS. I would not know, sir.
The CHAiRMAN. The Senator asked me a question about my county.

I live in a county that is 70 miles long. The area of the county where
I live has a big -,Ngro vote. How many I could not estimate.

Senator HART. Is that Sunflower County?
The CHAIRMAN. That is correct, but I cannot pass on some 50 pre-

cincts, 60 miles from my home. Frankly, I do not know.
Senator HART. Well, then, the report prepared by the Civil Rights

Commission showed that in that county, 80.6 percent of the whites
are registered and 1.4 nonwhites.

The CHAIRMAN. I saw a projection made by a State Senator that
showed 50 percent of the whites in that county were registered, 50 per-
cent above 21 years of age. He made an analysis of the county. It
was our State Senator. He showed the colored population, there was
a big Negro vote there. How much it is, I do not know. It all goes
back that there is something to what the Attorney General said, that
the figures of the Civil Rights Commission are not trustworthy and,
as Attorney General of the United States, he cannot act on those
figures.

Senator ERva. I hate to tell you this, but you take the word back
down to Mississippi to register a lot of people and it is not going to
do any good. North Carolina has 76 percent of its people registered.
There are 13 States that I have been able to get a record on which
have less registration than North Carolina and the act does not
apply to them. One of he States is Michigan. North Carolina has
76 percent of its adult population registere-d. Michigan has only 72
percent.

Senator HART. That is why I was so careful to commend you.
The CHAIRMAN. I would like to comment again on my friend's fig-

ures that they were furnished to the Civil Rights Commission by the
Southern Regional Council. What they know about it, I do not know,
except I know that they are an arm of the old Southern Conference
of Human Welfare, which has been cited as to what kind of an orga-
nization it is.

Mr. WATxiNs. Senator, your question was intended to ask me was
not our registration of colored people low. It is low. I know that.

Senator HART. I am not asking you to make an assumption or accept
an assumption. But let us assume that the percentage of Negroes
registered in Mississippi is 6-10 percent. These figures show 6.7.
Assume that. What is the reason ? Why, over these years, has this
developed?

45-755- 6i--pt. 1-44
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Mr. WATIsS. Senator, you would have to, I believe, spend some
time in Mississippi to realize this, but that is 90 percent apathy. I
,am not saying there have not been instances of discrimination. I
know that there have been. I know that there are some counties that
have discriminated far more than they should have in Mississippi.

But take the State's 82 counties up one side and down the other.
It is apathy pure and simple. I know, because in my county, there
has never been any difficulty with a Negro registering when he wanted
to. Yet we have never had anything comparable to the white regis-
tration.

I think it is the same thing that Attorney General Katzenbach
said explaining the low registration in the District of Columbia. I
think it is apathy.

You cannot mak3 a man register. It is not against the law not to
register. Some people with some might, good intentions came to my
State and stayed practically a year, their purpose being to help get
the Negroes registered. I think they did got quite a few of them
reisteped. o
etut those people, with the best of intentions, had an awfully hard

time drumming up a crowd, if you will pardon the expression. They
had an awfully hard time getting people. They were not interested
in going to the courthouse and registering. That was way down on
their list of problems as far as they were concerned.

Senator HART. Is it possible that the apathy was caused in part,
at least, by what I understand to be a fact, that some of their Negro
colleagues who were graduates of colleges, had not been able to pass
the literacy test I

Mr. WATKNS. I am sure that in c unties where that has happened,
that did discourage others from going. But what I am saying to you,
Senator, is this: that in counties where I know that did not occur
and, that that has not been a deterrent, still you did not have any large
percentage of your Negroes going. So I do not think that accounts
for the actions through Mississippi of a surge of colored citizens going
and asking to be registered to vote.

Senator KENNEDY. May I ask you why you feel that the Negroes
are more apathetic than whites ?

Mr. WATKNS. I really cannot answer that, Senator. I do not
know. They have tended through the years in the South, particu-
larly in the rural South, to have different interests from the whites.
For instance, I was raised- my playmates were young Negroes when
I was a boy. The -hite boys woulc be more interested in baseball,
in football; the Negro boys would be much 'more interested in hunting
and fishing. The desires of the people just run in different lines.

Senator HART. But now that a Negro boyknows that there is not
a color line in either football or baseball to prevent him, is there not
a change in attitude?

Mr. WATKNS. I do not know what the Senator means by a change
in attitude.

Senator HART. Well, the door is no longer shut to them as it was
when you were a boy. Broad economic opportunities are open to the
Negro athlete today. Has there not been any change in that attitude?

Mr. WATKINS. Do' not misunderstand me. There was the sports
available to them the*. What I am saying is they preferred things--
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differently from what most of the white boys did. Why that differ-
ence exists, I do not know.The CHAIMAN. Did you ever see white boys playing ball with the

Negroes? The implication is that they were barred from it.
Mr. WATKINS. No; I have seen them quite often playing together.

What I am saying is that the interest of the colored boy usually ran in
a different direction from the white boy's.

Senator HART. To clarify, if I could, my question; I was not im-
plying that the Negro boys and white boys in the South did not play
together. I was not implying, I was stating a fact that whatever
the Negroes' skill in those days, no big-league ball club was going to
sign hin up. And indeed, opportunities in professional football were
ver limited.

This has changed now. I was curious whether, since the door has
been opened, this characteristic might not have changed in the younger
Negro down South. It is going to change entirely if we open the
courthouse door to make the trip across the street safe. Should there
not be a change in attitude there, tooI

Mr. WATKINS. Senator, I cannot answer your question, because I do
not know the answer. But let me say this: The situation in the so-
called deep Southern States, the Deep South, is not, in my opinion,
anything like as bad or as critical as the rest of the Nation has been
led to believe by much-publicized particular events. Nor do I think
that the southern colored man is as desirous of the help that you are
attempting to give him by this bill as you believe, or as many people
over the country believe.

Let me say this: If you want to accomplish the goal, and I think
you do, and if it is a desirable goal to encourage large percentages of
both races to vote, and that is probably a desirable result, it can be
done in one of two ways without absolutely breaking the back of the
Constitution of the United States in the hope that the Supreme Court
will sustain anything that this Congress passes.

First, you can do it either by filing one suit against each of these
five States-you have already done it against Louisiana. Louisiana
has a final judgment against it, taking out its literacy requirement as
an illegal requirement. Now, the same may very well happen to
Mississippi's requirement: Mississippi requires an interpretation of
section of the Constitution. That may very well be taken out by the
courts. The suit against Mississippi is in the court now.

But one suit against five or six States could cure what you are trying
to cure in an indirect statistical, complicated bill here, which really
does injury to the Constitution. If you do not want to do it by filing
five suits, and and that is not too much, I do not think, of a burden
for the U.S. Government. But if you do not want to do it that way,
let us do it; by a simple amendment, just as you did in the 24th amend-
ment.

Senator KENNEDY. Jusi on that question, could I ask you, Has there
been an increase in the number of Negroes who registered after pas-
sage of the 24th amendment V.

Mr. WATKINS. Senator, I cannot answer your question. I do not
know whether there has or has not.

Now, the 24th amendment, as yotl well know, applies only to Federal
elections.
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Senator KeNNEDY. That is right.
Mr. WATKINs. To vote in my State, you still, in State elections, have

to have your poll tax requirements.
Senator KENNEDY. I understand that, but I want to know whether

there has been an increase in the number of Negroes that have been
registered in order to vote in Federal elections.

Mr. WATKINS. I do not know, sir, whether there have or have not.
Senator ERVIN. I would be interested in an explanation Of the reg-

istration in the District of Columbia, in the shadow of the Capitol,
where they have a heavier Negro population than they do in Missis-Sippi, and everybody was urging them to go out and vote, where they
have 175,000 people of voting age population and only 67,200, or 38.4
percent, went out and voted. Maybe if somebody explained that to
us, they could explain why there is apathy in Mississippi.

Mr. WATKINS. I think you are right, Senator. I think that same
apathy is applicable anywhere. I am sure that is the answer to 90
percent of the trouble in the Southern States.

Senator ERvIN. You have a one-party system in Mississippi, do
you not?

Mr. WATKINS. Yes, sir.
Senator ERVIN. How many counties dq you have in Mississippi?
Mr. WATKINS. Eighty-two.
Senator ERVIN. How many of those counties have Republicans

running on the county ticket?
Mr. WATKINS. The last time, about three or four.
The CHAIRMAN. Was it three or four where there was a Republican

on the ticket, or was it a complete Republican ticket?
Mr. WATKINS. They would-have one officer in two or three counties.

They have not run a complete ticket in any county.
Senator ERvIN. Do you know of any county elections where the

candidates are raising any Cain or spending a lot of time and energy
hauling people out to the polls when all they need is one vote to get
elected?

Mr.-IWATKINs. No, sir. I was amused at their Selecting the general
election in those States. Practically every election is decided in the
primaries. The voting on the general election is just perfunctory.

Senator KENNEDY. Mr. Attorney General, on that very account, that
it is a one-party State, who carried it in the national election?

Mr. WATKINS. This last national election?
Senator KENNEDY. Yes.
Mr. WATKINS. It went overwhelmingly for Mr. Goldwater. I think

he got 87 percent of the vote in Mississippi.
Senator KENNEDY. Then you would not classify it as a strictly one-

party State?
Mr. WATKINS. I think I would, Senator. That is the first time it

has happened since the Civil War in Mississippi. I still think that
Mississlppians were being consistent in that vote. They were voting
conservative.

The CHAIRMAN. How many county officers have the Republicans
got in Mississippi?

Mr. WATKINS. How many county officers?
The CTAIRMAN. Tes, sir.
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* Mr. WATKINS. I know of no county officer, unless it is a county at-
torney in Lowndes County in Mississippi.

The CHAIRMAN. He didnot run as atepublican, did he? He joined
after he got elected.

Mr. WATKINS. I think he was elected and then switched parties.
We have two representatives in our State legislature who are

Republicans.
The CIAIRMAN. Certainly it is a one-party State.
Mr. WATKINS. Yes, sir.
The CHAIRMAN. Now, Mr. Watkins, Mississippi is a, rural State,

is it not?
Mr. WATKINS. Yes, sir.
The ChAIRMAN. Probably the most rural State in the United States,

is it not?
Mr. WATKINS. Yes, sir:*'
The CHAIRMAN. And there is apathy there. Is there any difference

between the apathy to voting in Mississippi than in any other State
in the Union of a rural nature?

"Mr. WATKINS. Not that I know of.
The CHAIRMAN. The Attorney General was critical that in the presi-

dential election (33 percent of the people voted in 1964. That is one
of the reasons he urges this bill. The real election is the Democratic
primary, is it not?

Mr. WATKINS. Yes, sir.
The CHAIRMAN. Now, in 1964, you had a Senator, a Congressman,

and a presidential ticket for that election? Is that not right?
Mr. WATKINS. Yes, sir.
The CHAIRMAN. And you know that as a matter of fact, the ones

that get the vote out is when the county board is running?
Mr. WATKINS. The board of supervisors, yes.
The CHAIRMAN. And that election was run the year before?
Mr. WATKINS. Yes.
The CHAIRMAN. Is not the real test of how many votes there would

be in the Democratic primary when the State officers and the county
officers are running?

Mr. WATKINS. That -%ould be the only true test, Mr. Chairman.
The CHAMMAN. And that shows a, much higher percentage voting,

does it not?
Mr. WATKINS. Right, sir.
The CHAIRMAN. I am going to put those figures in the record before

the hearing is closed.
Are there any further questions?
Senator KENNEDY. Just in relating back to some figures that have

been questioned 'by members of this committee, the civil rights figures,
I think that in talking about rural areas---

The CHAIRMA., State who furnished those figures.
Senator KENNEDY. The U.S. Commission on Civil Rights.
The CHAIRMAN. Where did they get them?
Senator KENNEDY. They 'say that 'in general, the use of the 1960

population-
The CHATIMAN. From Mississippi, now.
Senator I NNEDY. I was not gbing to refer to Mississippi.
The CIAMNW. Oh, that is al rig t.
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Senator KENNFDY. Just in considering the rural areas, looking
these figures over, it seems that the State that had the highest per-
centage in 1964 in voting, 76.8, was Minnesota. The next State,
rather, the highest was probably Utah, which was 76.9; Minnesota,
76.8; West Virginia, 75.2; Idaho, 75.8.

Those are the five States, and Wyoming, 73.2. Those States have
the highest percentages voting, and I consider them certainly morerural than industrial.

The CHAIRMAN. And yes, but when they are electing county and
State officers in the same election I I said that is what gets the vote
out.

Senator ERVIN. Also, the margin between the Democratic and Re.
publican Parties in those States is razor edge thin.-

Senator KENNEDY. But they are rural areas.
I want to commend you, Mr. Attorney General, for your presenta.

tion and the demeanor with which you have demonstrated your case
here today. I think it has been most responsible and helpful. I only
want to say that coming from a State that is proud of its tradi-
tions in the whole era of civil rights, I am the first one to agree
with many of my brothers that there are areas of discrimination in all
parts of the country. I certainly do not feel that any of us-I hope
that you will understand-feel that we are suggesting by the thrust
of our questions that we are trying to separate or identify any par-
ticular individual or question their goo-d faith on this matter. I
want to commend you for your testimony.

Mr. WATKINS. Thank you. I appreciate it very much.
Senator KENNEDY. Mr. Chairman, could I insert in the record, just

before our next witness a brief statement. It has been stated on many
occasions before this committee that Massachusetts was the birth-
place of the separate but equal doctrine in the case of Robert8 v. The
City of Boston, decided in 1850. Admittedly this doctrine was stated
in a case involving the public schools of Boston. It should be noted
that in the year of that unfortunate decision, Negro children were
indiscriminately admitted to the public schools of New Bedford,
Nantucket, and Salem, Mass.

Moreover, for the record, I want to make it clear that the State of
Massachusetts passed a law in 1855, 5 years after that decision, which
stated-

In determining the qualifications of scholars to be admitted in any of the
public schools, no distinction should be made on account of race, color, or
religious opinions.

In discussing the history of racial segregation, it is also important
to point out that Massachusetts was the first State legislature to abol-
ish the practice of separation of races in the schools, before the Civil
War. This question has been raised a number of different times by
the members of this committee, and by some who have testified. I
would appreciate it if the record could show this response after the
appearance of Mr, Bloch, who was the first to point it out.

The CHAIRMAN. Yes, it will be included.
The Chair would like to state that Mr. Watkfns has made a very

outstanding statement, one of the greatest that I have heard since
I have been a memlier of this committee. I think it has been very
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hp ful to the committee and to the, Senate in consideration of this

(The complete statement of Mr. Watkins follows:)

STATEMENT OF THOMAS H. WATKINS, ATTORNEY AT LAW

It is a privilege and an honor to be permitted to appear before this committee.
I am here at the request of Governor Johnson, Senator Eastland, and Senator
Stennis of Mississippi, and my purpose is to defend the Constitution of the
United States.

In destroying the constitutional rights of Mississippi and other States to
use literacy tests as a qualification of the privilege of voting, S. 1564 consti-
tutes an undisguised frontal assault on the Constitution, as interpreted by the
Supreme Court of the United States for more than 100 years. This bill flies
squarely in the face of the same Constitution that every U.S. Senator has
taken an oath to uphold.

The very first article of that Constitution authorizes the individual States to
decide the qualifications of voters in both Federal and State elections, subject
only to the proviso that whoever is deemed qualified to vote for "the most nu-
merous branch of the State legislature" is automatically qualified to vote in
Federal elections.

Making this a State function was no casual decision. At the time of the
adoption of the Constitution, there was wide divergence of opinion among the
States as to what should be the voting qualifications of their respective citi-
zens. New Hampshire permitted only male inhabitants 21 years of age who
wete not paupers to vote. Massachusetts limited the privilege of voting to
male inhabitants 21 years of age who had an estate of the value of £60. Con-
necticut permitted only those to vote who had "maturity in years, quiet and
peaceful behavior, a civil conversation, and forty shillings freehold or forty
pounds personal estate." New York limited the privilege of voting to male
inhabitants of full age, possession of a freehold of the value of £20 within the.
county and had actually paid taxes to the State. Pennsylvania permitted only
freemen who paid taxes to vote. Maryland limited the privilege of voting to-
freemen who were property owners. North Carolina allowed only those to
vote who were freemen 21 years of age who owned 50 acres of land to vote.
South Carolina limited voting to free white men who owned 50 acres of land.
Minor v. Happersett (21 Wall 162, 21 L. Ed. 627).

Recognizing that each should reserve the right to say which of its citizens
could exercise the privilege of voting, the Constitution left the fixing of voting
qualifications to the States and provided in section 2 of article I that in choos-
ing Representatives for Congress "The electors in each State shall have the
qualifications requisite for electors of the most numerous branch of the State
legislature."

This provision met with the complete approval of the delegates. According to
James Madison's "Journal of the Constitutional Convention," the only dissension
arose when Gouverneur Morris proposed that all electors be required to be free-
holders. This suggestion was rejected on the theory that the States were the
best Judges of the circumstances and temper of their own people.

During the Constitutional Convention the question of Federal control over
qualifications of electors arose. Both George Mason and James Madison ex-
pressed the view that this would be a dangerous power in the hands of the Na-
tional Legislature.

The section was unanimously approved by the Convention on August 8, 1787.
During the campaign for ratification of the Constitution, this section was strongly
supported in "the, Federalist Papers."

Article II, section 1, paragraph 2, concerning the mode of choosing electors for
President and Vice President, is clear and concise: "Each State shall appoint, In
such manner as the legislature thereof may direct, a number of electors, equal to
the whole number of Senators and Representatives to which the State may be en-
titled in the Congress * * *.P

There can be no doubt that the framers of the Constitution intended that the
entire process of choosing electors was to remain in. the hands of the States.
This was clearly followed by adoption of the 9th and 10th amendments reserving
unto the States and unto the people all power and rights not delegated to the
United States by the Constitution.
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A literacy test as a qualification for voting was adopted by Connecticut in 1855
and by Massachusetts In 1857.

But proponents of this bill will say that all of this was prior to the adoption
of the 15th amendment under which they claim the power to establish voter
qualifications in some of the States. Does the 15th amendment give Congress
any such power? Clearly, it does not.

The fact that the 15th amendment was not intended to take from the States the
exclusive right to fix voting qualifications is shown by the fact that the 17th
amendment, adopted many years later, contains the identical language originally
used in section 2 of article I of the Constitution:

"The electors in each State shall have the qualifications requisite for electors
of the most numerous branch of the State legislatures."

The 15th amendment does prohibit any State from using race or color as a
prerequisite for qualifying to vote. Congress has the authority to enforce this
amendment by appropriate legislation. Congress can make it a criminal offense
to deny the right to vote because of race or color, and Congress can fix the
penalties for its violation. It has done so. Congress can provide for injunctive
relief against States violating this constitutional provision. It has done so.
Congress can authorize suits to be filed by the United States to enforce the 15th
amendment, and Congress may give jurisdiction of such actions to three-judge
courts. It has done so.

The 15th amendment did not give Congress the power to prohibit discrimi-
nation on grounds of education. This bill, in seeking to abolish literacy tests,
does just that. After the 15th amendment had been passed by the House,
the Senate amended it to add prohibitions against discrimination on grounds
of education. This amendment was defeated in the House, and the 15th amend.
ment ultimately passed in its present form, prohibiting only discrimination
because of race or color. In other words, those who framed the 15th amend-
ment specifically refused to give Congress the power to do that which S. 1564
seeks, the elimination of literacy or educational requirements as qualifications
for voters.

It is clear that Congress and the States intended the 15th amendment to
mean exactly what it said. The color of a man cannot be a reason to grant
or deny him the right to vote. But all other qualifications are left entirely to
the wisdom of the States.

Mr. Justice Story, in discussing the 15th amendment, stated the correct rule
concisely at page 719 of volume 2 of "Story on the Constitution" (1891), as
follows:

"There was no thought at this time of correcting at once and by a single act
all the inequalities and all the injustice that might exist in the suffrage laws
of the several States. There was no thought or purpose of regulating by
amendment, or of conferring upon Congress the authority to regulate, or to
prescribe qualifications for, the privilege of the ballot."

The 15th amendment does not give the vote to anyone. It does not alter in
any way the provisions of article.I of the Constitution, which clearly reserved
to the States the power to fix the qualifications of voters. In 1876 the Supreme
Court stated in Reese v. United States, 92 U.S. 214:

"The 15th amendment does not confer the right of suffrage upon anyone.
It prevents the States, or the United States, however, from giving preference,
in this particular, to one citizen of the United States over another on account
of race, color, or previous condition of servitude * * *.

"The power of Congress to legislate at all 'upon the subject of voting at
State elections rests upon this amendment, and can be exercised by providing
a punishment only when the wrongful refusal to receive the vote of a qualified
elector at such elections is because of his race, color or previous condition of
servitude."

Other cases decided by the Supreme Court through the years have upheld
this principle. In Pope v. Williams, 193 U.S. 021 (1904), the Court reaffirmed
Its earlier holding that the States retained control over suffrage, even after
the adoption of the 15th amendment. In that case, the Court said:

"Since the 15th amendment the whole control over suffrage and the power
to regulate Its exercise Is still left with and retained Jby the several States,
with the single restriction that they must not deny or abridge it on account of
race, color or previous condition of servitude."

* * *, , - **. * * *
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"The question whether the conditions prescribed by the State might be re-
garded by others as reasonable or unreasonable is not a Federal one."

In Guinn v. United States, 238 U.S. 347 (1915), one of thd questions involved
was whether the use by a State of a literacy test conflicted with the 15th
amendment. In that case the Supreme Court held that the establishment of a
literacy test was a valid exercise by a State of a lawful power vested in it and
was not subject to supervision.

This holding was reaffirmed by the Supreme Court in 1959 in Lassiter v.
North Hampton County Board o1 Elections, 360 U.S. 45, which involved a
literacy test required by the State of North Carolina. In holding that a State
may apply a literacy test to all voters, irrespective of race or color, the Supreme
Court recognized that the State has the sole power to determine the qualifica-
tions of voters, and said:

"The States have long been held to have broad powers to determine the
conditions under which the right of suffrage may be exercised. Pope v. Wil-
liams, 193 U.S. 621, 633. Mason v. Missouri, 179 U.S. 328, 335, absent of course
the discrimination which the Constitution condemns."

"Literacy and illiteracy are neutral on race, creed, color, and sex, as reports
around the world show. Literacy and intelligence are obviously not synony-
mous. Illiterate people may be intelligent voters. Yet in our society where
newspapers, periodicals, books and other printed matter canvass and debate
campaign issues, a State might conclude that only those who are literate should
exercise the franchise. Cf. Franklin v. Harper, 205 Ga. 779, 55 S.E. 2d 221,
appeal dismissed 339 U.S. 946. It was said last century in Massachusetts that
a literacy test was designed to insure an 'independent and intelligent' exercise
of the right of suffrage. Stone v. Smith, 159 Mass. 413-414, 4 N.E. 521. Itrth
Carolina agrees. We do not sit in judgment on the wisdom of that policy.
We cannot say, however, that it is not an allowable one measured by constitu-
tional standards."

In Williams v. Mississippi, 170 U.S. 213, 42 L. Ed. 1012 (1898), tie Supreme
Court of the United States upheld the literacy test required by the Mississippi
Constitution. In Trudean v. Barnes, 65 F. 2d 563 (1933), the United States
Court of Appeals for the Fifth Circuit upheld the constitutionality of the
Louisiana literacy requirement.

I respectfully submit that there is no authority to the contrary. If it is the
desire of the people of this country to take from the States the right to require a
certain degree of literacy in order to qualify to vote, this must be accomplished
by an appropriate amendment to the Constitution. The power of Congress in
this respect is exactly the same as it is with respect to prohibiting the require-
ment by the States of a payment of a poll tax to vote in Federal elections. It
was correctly recognized that this could be done only by amending the Consti-
tution. Accordingly, the 24th amendment to the Constitution was passed and
adopted.

On April 10, 1962, Hon. Robert F. Kennedy, Attorney General of the United
States, accompanied by Hon. Burke Marshall, Assistant Attorney General, testi-
fied before this committee with respect to S. 480, S. 2750, and S. 2979. The
Attorney General supported only S. 2750 which did not take from the States the
right to fix qualifications of voters. During that testimony, the Attorney Gen-
eral stated:

"This legislation does not Set the qualifications of these voters. It merely sets
the test, the testing of those qualifications. And, in my Judgment, that is clearly
constitutional.

"If we were setting the qualifications for the individuals then, I believe that
It would be unconstitutional and would require a constitutional amendment"
(p. 269).

S * * * * *

"I would say that if we came in here and offered legislation that set the quali-
fications of the voters that it would be unconstitutional; not unconstitutional
only under article I, section 4, but under the 14th and 15th amendments. I
would agree with you entirely then, but we are not doing that" (p. 271).

"For instance, I think that the Civil Rights Commission suggested and recem-
mended that we do away with all literacy tests, at least four out of the six
members did, and I would be opposed to that" (p. 293).
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* * * * * * *

"I would have grave doubts about the constitutionality of that particular piece
of legislation which #bolishes all literacy tests, as I understand it" (p 296).

* * * , , * *

"I think that a State, if it determines that it wants to use or utilize a literacy
test, should certainly be permitted to do so" p. 297).

It is, therefore, apparent that Attorney General Robert F. Kennedy, with the
excellent advice of Hon. Burke Marshall, was of the opinion that legislation
which deprived the States of the right to use literacy tests as a requirement for
voting would be unconstitutional and that only a constitutional amendment could
make that change in our basic law.

I am astonished to find Attorney General Nicholas Katzenbach testifying
directly to the contrary on March 18, 1965, before Subcommittee No. 5 of the
Committee on the Judiciary of the House of Representatives. The Attorney
General was also accompanied by Hon. Burke Marshall as adviser.

In an effort to sustain the constitutionality of the bill now before this com-
mittee, the Attorney General takes the position that Congress has the same
power to legislate under the 15th amendment as it does under the commerce
clause, section 8 of article I, which provides:

"The Congress shall have power * * * to regulate Commerce with foreign
Nations, and among the several States, and with the Indian Tribes."

The Attorney General makes no distinction between the unlimited affirmative
right of Congress to legislate In the field of commerce and its very limited right
to prohibit the States and the Federal Government from discriminating in the
field of voting because of race or color under the 15th amendment. The Attorney
General relies on GCibbons v. Ogden (9 Wheat 1), and its description of the power
of Congress to regulate interstate commerce.

The 15th amendment, like the 14th amendment, merely prohibits a State from
discriminating. In Ownbey v. Morgan (65 L. Ed. 837, 256 U.S. 94), the Court
said:

"Its function is negative, not affirmative, and it carries no mandate for
particular measures of reform."

The Attorney General states that the bill will deny the use of "onerous, vague,
unfair tests, and devices enacted for the purpose of disenfranchising Negroes."
The bill, however, does not use this language. It prohibits the use of any lit-
eracy tests. If the bill prohibited onerous, vague, and unfair tests which tended
to disenfranchise Negroes, it would be very much closer to the power granted
Congress by the 15th amendment.

The Attorney General states: "It is only after long experience with lesser
means and a discouraging record of obstruction and delay that we resort to
more far-reaching solutions." Noting that the description of this bill as "far
reaching" is an understatement, I respectfully remind the committee that the
bill was offered only 8 months after passage of title I of the Civil Rights Act
of 1964 which granted broad new powers for the enforcement of the 15th amend-
ment. This is much too short a time within which to determine whether this
recently passed legislation is adequate.

The Laositer case was again cited with approval by the Supreme Court of
the United States on March 1, 1965, in Carrtngton v. Rash (13 I. Ed. 2d 675).
The classifieation of States (and/ok political subdivisions thereof) to which the

act is applicable is tiot a rational elasiftcation, but is discriminatory, unrealis-
tic, arbitrary and unreasonable -

This act does not apply to all States or political subdivisions but Is applicable
only to a special class of States or political subdivislong. This classification vio-
lates the 5th amendment to the Constitution. The prohibition against denial of
due process of law is, under this amendment applicable to the United States.
(Bolling v. Sharpe, 98 L. Ed. 884. Cf. separate opinion Portland Cement Co. v.
Minnesota, 3 L. Ed. 2d at 427.)

Moreover, article IV, section 2, of the Constitution of the United States pro-
vides: "The citizens of each State shall'be entitled to all privileges and im-
munities of citizens In the several States."

It iS thoroughly established that any classification must rest always upon some
difference, and this difference must bear a reasonable arfd just relation to the
purpose of the act in respect to which classification is proposed.

The members of the "lss are determined by the Attorney General, based on
Alndings of the Director of the Census, either: (1) That less than 50 percent'
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of the persons of voting age residing therein were registered on November 1,
1964; or (2) that less than 50 percent of such persons voted in the presidential
election of November 1964.

This classification is unrealistic, arbitrary, and unreasonable, as well as dis-
criminatory. It does not pretend to prevent discriminatory use of texts except
in approximately six States. Other States can have and use the tests as much
as they please and yet not be within the class. One State having only 49 per-
cent of the persons of voting age reslling therein registered on November 1,
1964, would come within the act while another State with only 50.1 percent
of the persons of voting age residing therein registered would not come within
the act regardless of the discrimination in that State.

The evil sought to be avoided Is the discriminatory use of tests, and whether
or not 50 percent of the residents were registered is not by any theory determi-
native of the discriminatory use of tests. It might be due to apathy or a
failure on the part of residents to attempt to register. Registration is not re-
quired and cannot be required.

In other words, the basis for the classification is a conclusive legislative
presumption that where 50 percent of the residents of a State or political subdi-
vision did not vote in the presidential election of 1964 that there had been a
discriminatory use of tests for voter qualification, while this was not true If
only 51 percent of the residents voted in said election.

This presumption Is conclusive in that no section of the act authorizes a
contest thereof. The only right of any State to contest Is the right to attempt
to be removed from the class, as provided by section 3(c), page 2, under the
impossible condition that the State or political subdivision has the burden of
proving that no person acting under color of law has engaged during such period
(the 10 years preceding) In any act or practice denying or abridging the right
to vote for reasons of race or color. No State or political subdivision anywhere
could so prove.

Moreover, the class Is a closed class. It permanently excludes all other States
or political subdivisions from ever coming within the act, regardless of later
discrimination, the determinative period being November 1, 1964. States not
within the act on that date may proceed to use tests ad devices for voter quali-
fication at will and discriminate in the application thereof at will without coming
within the class. The fact that less than 50 percent of the voters were registered
in 1963 or in 1965 is immaterial . Nor can any State or political subdivision
In the class as of that date be removed from the class even If thereafter more
than 50 percent of the residents register or vote In presidential elections.

The Supreme Court of the United States has very recently condemned this
type of classification In McLaughlin v. Florida, 13 L. Ed. 2d 222. The Court
quoted with approval:

"Classification 'must always rest upon some difference which bears a reason-
able and Just relation to the act In respect to which classification Is proposed,
and can never be made arbitrarily and without any such basis * arbitrary
selection can never be justified by calling it classification.'"

In the case of Heiner v. Donnan, 76 L. Ed. 772, 285 U.S. 312, the Court held
that a classification could not be based upon conclusive presumption.

The above case was recently cited with approval in ()arrington v. Rash, 13
L. Ed. 675 (March 1, 1965).
Numerous provisions of the act dent States (and/or political subdivisions

thereof) and the citizens thereof due process of law contrary to the require-
ments of the fifth amendment to the Constitution, and the act is prohibited
by article I, section IX(S), prohibiting the Congress from passing a bill of
attainder or an em post facto law.

Section 3(a), page 2, creates a conclusive or Irrebuttable presumption that
If 50 percent of the residents were not registered by November 1, 1964, or if
50 percent did not actually vote In the presidential election of November 1964,
that the State Is guilty of such massive discrimination in the application of
tests for voter qualifications that the State Is separately classified and denied
all its political rights, with no opportunity given to It to rebut this presumption.

Section 8(c), page 2, provides that no State can be removed froni the classif-
cation and regain its political rights lost under 8(a) until after a final judgment
of a three-judge court of the District of Columbia and the Supreme Court that
" * * neither the petitioner nor any person acting under color of law han
engaged during such period In any act or practice denying or abridging the right
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to vote for reasons of race or color * * *." This is known by Congress to be an
Impossible requirement. Furthermore, no action whatsoever can even be brought
for 10 years after any final judgment of any court of the United States, whether
entered prior to or after the enactment of this act, determining that there has
been any denial of right to vote by reason of race or color anywhere in the terri-
tory of such petitioner. The act denies a State its political and constitutional
rights for past offenses and does not punish only for denials or abridgment of
the f.ght to vote after the enactment of the act; i.e., is a bill of attainder.

Se( tion 4 (a), page 3, provides for the commencement of the examiner procedure
at the will of the Attorney General under either of two separate circumstances.
(1) That he has received complaints in writing from 20 or more residents of a
political subdivision coming under section 3 (a) alleging that they had been denied
the right to vote by reason of race or color. There Is no requirement that these
be affidavits or sworn statements. The Attorney General is given absolute dis-
cretion as to whether be believes such complaints to be meritorious. No right
is given the State to challenge these statements or to be heard thereon, and the
affected State is, therefore, denied any right to a hearing as to whether or not
the examiner procedure should go into effect in that area or unit; or (2) the
Attorney General is granted the arbitrary right to institute examiner procedure
if in his judgment it is necessary to enforce the guarantees of the 15th amend-
ment. No right to a hearings Is granted the State.

By section 5(a), page 4, rights of the State with reference to registration
of electors are taken from the State. The Federal examiners are given the full
right to examine applicants concerning their qualifications for voting. Arbi-
trary power is given the Commission. The section provides that the application
shall be in "such form as the Commission may require." The only requirement
is that it contain an allegation that the applicant is not registered to vote.
The requirement that within 90 days preceding his application he has been
denied the opportunity to register is placed in the section but then it is pro-
vided that this provision "may be waived by the Attorney General." The
Attorney General thus may, at his whim or fancy, write out any requirement
of exhaustion of remedies by the applicant. There is no positive requirement
that the applicants meet the Mississippi age, residence, sanity, or absence of
criminal conviction qualifications to vote. The only requirement is: "Any per-
son whom the examiner finds to have the qualifications prescribed by State
law in accordance with instructions received under 6(b) shall promptly be
placed on a list of eligible voters." Section 6(b), page 7, is merely that the
Civil Service Commission "shall, after consultation with the Attorney General,
instruct the examiner concerning the qualifications required for listing." Thus,
the Commission could ignore entirely the requirements of State law or determine
under the advice of the Attorney General which one should be honored and
which one ignored.

Section 6(a), page 6, purports to give election officials an opportunity to
challenge the list of eligible voters prepared by the examiner. The list is
required to be transmitted to the appropriate election officials at the end of each
month, and yet a challenge must be made within 10 days after the challenged
person is listed. Presumably it was intended to be 10 days after the list was
transmitted, but the act does not so provide. No opportunity of any representa-
tive of any election official to be present at the hearing of the applicant is
granted. No requirement is made that the records of the examination of the
applicant be preserved or be in writing or be available to election officials. All
that the election officials would have would be a' bare list of eligible voters, and
an investigation thereof within 10 days would be impossible. The election
officials would have no knowledge of any facts which would make the applicant
a qualified elector or which would keep him from being a qualified elector. The
challenge must be accompanied by the affidavit of at least two persons having
personal knowledge of the facts constituting grounds for the challenge. The
burden of proof of lack of qualifications for registration is on the election
officials. The finding of the hearing officer on such a challenge cannot be over-
turned "unless clearly erroneous." The practical effect of section 6(a) Is to
deny the State or political subdivision any right whatsoever to challenge the list.

Section 8, page 8, arbitrarily takes from the State all legislative functions with
regard to voter qualifications. It provides that no future law or ordinance can
be enacted imposing qualifications for voting, or rather that it cannot be en-
forced, if passed, until ohe State of .Mississippi las brought an action for de-
claratory Judgment against the United States in the District Court for the
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District of Columbia and secured an adjudication, with the accompanying
burden of proof, that "such qualifications or procedures will not have the
effect of denying or abridging rights guaranteed by the 15th amendment." This
prohibition is against any new enactment regardless of its validity or its
constitutionality.

The mere possibility of future improper administration of a statute is no
ground for forbidding the legislation valid on its face and valid if properly
administered..

By section 9(a), page 8, severe criminal penalties are imposed. Subpara-
graph (e) goes. so far as to permit the holding up of the election of any official
until final hearing, and therefore, for an indefinite time, whenever a single
person "alleges to an examiner" that he has not been permitted to vote or that
his vote was not counted. No statement under oath by such person is required.
The U.S. attorney immediately applies to the district court for an order enjoin-
ing the certification of the results of the election, and "the court shall issue such
an order pending a hearing to determine whether the allegations are well
founded." There is thus granted the right for a preliminary injunction without
a hearing and an unlimited holding up of an election until court procedure is
concluded.

Section 11 (b) provides that the only court having jurisdiction over the subject
matter of the act is the District Court of 'the District of Columbia, a thousand
miles from some of the States which are included in the class.

There is no doubt but that the provisions of this act violate the constitutional
guarantees of the right to justice and remedies for injuries. Thb U.S. Constitu-
tion, through the due process clause of the fifth amendment, guarantees open
courts, and a remedy for injuries and prompt justice is guaranteed.' While
judicial remedies can be suspended, they can only be suspended in an emergency
and for a reasonable time. Such guarantees are derived from the Magna Carta
and are self-executing and mandatory. The Magna Carta conferred on the
people of England one of the most highly prized rights of man, that is, the right
guaranteed by the brief but expressive clause: "We will sell to no man, we will
not deny to any man, either justice or right." Due process of law not only
requires open courts and prompt justice, but requires a hearing which is a hear-
ing in fact andnot merely in name.

Here the State of Mississippi has been condemned by legislative classification
without an opportunity to be heard before its rights and privileges as a State
are withdrawn. If it is to question the classification, it must do so as a
plaintiff with the burden of proof imposed on a plaintiff and must sustain an
impossible burden of proof and must wait for 10 years to do so. If it is to
enact any new law, it must sustain the burden of proof of innocence, not merely
deny guilt.

In Garfleld v. United States, 53 L. Ed. 168, 211 U.S. 219, the Supreme Court
of the United States said:

"The right to be heard before property is taken or rights or privileges' with-
drawn which have been previously legally awarded is of the essence, of due
process of law. It is unnecessary to recite the decisions in which this principle
has been repeatedly recognized. It is enough to say that its binding obliga-
tion has never been questioned in this court."

To the same effect is Bailey v. Alabama, 55 L. Ed. 191, 219 U.S. 219.
The opportunity to be heard is an essential requisite of due process of law.

Postal Telegraph v. Newport, 247 U.S. 464, 62 L. Ed. 1215.
Moreover, it must be a real opportunity to be heard as was stated in Brinker-

hoff-Fars Trust . Say. Co. v.-Hill, 74 L. Ed. 1107, 281 U.S. 673.
This bill is in reality a bill of attainder directed at the entire citizenry of

the State of Mississippi as a class and depriving them of political rights or
suspending their political rights to control State elections.

In Cummings v. Missouri, 18 L. Ed. 356, 71 U.S. 277, the Court defined a bill
of attainder as follows:

"A bill of attainder is a legislative Act, which inflicts punishment without a
Judicial trial * * These bills may be directed against (individuals or) a
whole class * *

"'Bills of this sort,' says Mr. Justice Story, 'have been most usually passed
• * * in times of violent political excitements * * *., Punishment * * * em-
lbraces deprivation of suspension of political or civil" rights * * *. Any depri-
vation or suspension of * * * rights' for past conduct is punishment * * *.
These bilis may inflict punishment absolutely * * * conditionally. * * * To
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make the enjoyment of a right dependent upon an impossible condition is
equivalent to an absolute denial of the right under any condition, and such
denial, enforced for a past act, is * * * punishment imposed for that act.

"In (cases of bill of attainder) the legislative body in addition to its legiti-
mate function, exercises the powers and office of judge * * * It pronounces
upon the guilt of the party, without any of the forms of safeguards of trial; it
determines the sufficiency of the proof produced * * *. It fixes the degree of
punishment in accordance with its own notions of the enormity of the offense.

"(Whether) the clauses * * * declare * * * give (or) * * * assume It * * *
the legal result (is) the same, for what cannot be done directly cannot be done
indirectly. The Constitution deals with substance, not shadows * * *. It (the
Constitutional prohibition) intended that the rights of the citizens should be
secure against deprivation for past conduct by legislative enactment, under any
form, however disguised."

In Ex parte Garland,.71 U.S. 333, 18 L. Ed. 360, the Court struck down an act
of Congress as a bill of attainder prohibited by the Federal Constitution.

Here the citizens of Mississippi are denied their constitutional right to pre-
scribe the qualifications of electors, if they are determined, without a hearing, to
come under section 3(a) of the act, because of facts existing prior to the date
of the act. This denial lasts for "10 years after the entry a final judgment of any
court of the United States, whether entered prior to or after the enactment of this
Act * * *.", This is unquestionably a deprivation of political rights for a full
10-year period because of past activities.

That this placing of the burden of proof of lack of guilt on the State of Mis-
sissippi is denial of due process is clearly brought out in Speiser v. Randall, 2
L. Ed. 2d 1460, 357 U.S. 513.

In Bailey v. Alabama, 219 U.S. 219, 239, 55 L. Id. 191, 200, 31 S. Ct. 145, the
Court said:

"It is apparent that a constitutional prohibition cannot be transgressed in-
directly by the creation of a statutory presumption any more than it can be
violated by direct enactment. The power to create presumptions is not a means
of escape from constitutional restrictions."

S. 1564, in denying to a few States rights enjoyed by the other States of the
Union, is invalid

le proposed legislation would deprive Mississippi and a few of her sister
States of the right to fix qualifications of voters. It takes from those few States
the right to legislate In this field. The remaining States of the Union are left free
to exercise their full constitutional rights in this field. Thus, the act attempts to
place Mississippi and a few other States in a straitjacket so far as their election
laws are concerned. In so doing the act is invalid. There is no such thing as a
second-class State. Every State in this Union is equal to every other State and
is guaranteed the rights and privileges enjoyed by every other State. In (oyle v.
Smith, 221 U.S. 559, 55 L. Ed. 853, the Supreme Court said:

"The power is to admit 'new States into this Union.'
"'This Union' was and is a union of States, equal in power, dignity, and

authority, each competent to exert that residuum of sovereignty not delegated
to the United States by the Constitution itself."

4 * * * * *

"* * * there is to be found no sanction for the contention that any State may
be deprived of any of the power constitutionally possessed by other States, as
States, by reason of the terms in which the acts admitting them to the Union
have been framed."

, * * * , * 4

"To this we may add that the constitutional equality of the States is essential
to the harmonious operation of the scheme upon which the Republic was or-
ganized. When that equality disappears we may remain a free people, but the
Union will not be the Union of the Constitution."In Butter v. Thompson, U.S.D.C. Va., 97 F. Supp. 17, affirmed 241 U.S. 937, 95
L. Ed. 1365, it was held that an act of Congress of 1870 prohibiting the State
of Virginia from changing its constitution so as to deprive any class of citizens
the right to vote would be invalid if construed to prevent that State from
enlarging to 3 years its poll tax requirements as a condition precedent to the
right to vote. The court kid: ..

"The act of 1870, too, must be studied against the background of the tragic
era of which it was a part.
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"Nor was this act a compact under which Virginia, after the Civil War, was

readmitted to the Union. The Supreme Court has ruled that the Confederate
States were never out of the Union and, hence, there was no' necessity for
readmission. (State of Texas v. White, 7 Wall. 700, 74 U.S. 700, 19 L. Ed. 227.)

"This act does not attempt to place Virginia in a straitjacket so far as the
election laws of Virginia are concerned. If the act made that attempt, the act
would be invalid. All States, after their admission into the Federal Union,
stand upon equal footing and the constitutional duty of guaranteeing each
State a republican form of government gives Congress no power in admitting
a State to impose restriction which .would operate to deprive that State of
equality with other States."
S. 1564 violates the constitutional requirement that trial of all critnes shall be

by jury, and such trials shall be held in the State where said crimes shall
have been committed

S. 1564 completely ignores the fact that clause 8, of section 2 of article III
provides:

"The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury;
and such Trial shall be held in the State where the said Crimes shall have
been committed; but when not committed within any State, the Trial shall be at
such Place or Places as the Congress may by Law have directed."

The bill also ignores the sixth amendment to the Constitution which provides:
"In all criminal prosecutions, the accused shall enjoy the right to a speedy

and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the accusa-
tion; to be confronted with the witnesses against him; to have compulsory
process for obtaining Witnesses in his favor, and to have the Assistance of
Counsel for his defence."

Section 9 of the bill provides criminal penalties which include a $5,000 fine
or imprisonment for not more than 5 years, or both, for violations of the act.

Section 8, of the act provides for the filing of actions thereunder in the U.S.
District Court for the District of Columbia, and further provides:

"All actions hereunder shall be heard by a three-judge court, and there shall
be a right of direct appeal to the Supreme Court."'

Section 11(b) provides that no court other than the District Court for the
District of Columbia shall have jurisdiction to issue any declaratory judgment
or injunctions against the enforcement of the bill. The act clearly violates the
above quoted sections of the Constitution as well as the seventh amendment,
which provides:

"In suits at common law, where the value in controversy Ahall exceed twenty
dollars, the right of trial by jury shall be preserved, and no fact tried by a
Jury shall be otherwise re-examined in any Court of the United States, than
according to the rules of the common law."

The composition of and procedure before three-judge courts'; is established
by section 2284 of title 28, Ufiited States Code. This Federal statute does not
authorize or permit the right of trial by jury before a three-judge court.
Therefore, the provisions of this act, and specifically section 8 thereof, requir-
ing "all actions hereunder" to be heard by a three-judge court automatically
deprives a person charged with a criminal offense under this act of a' trial by
jury as guaranteed by the Constitution of the United States. The act is
clearly unconstitutional in this respect.

The reason for the bill Is perfectly obvious and known to all. Civil rights
organizations began well-organized demonstrations in Selma, Ala. They were
continued day after day and week after week until the inevitable act of violence
occurred. Television cameras were present to publicize this event before the
entire Nation. The leader of the demonstrations immediately went to Wash-
ington and was afforded an interview by the President and the Vice President
of the United States. Under highly emotional circumstances, the President pre-
sented this bill to a joint session of Congress, calling for its Immediate passage.
Enveloped by this mass hysteria, the Senate of the United States orders this
committee to report a bill fraught with constitutional defects back to the Senate
by April 9, 1965. I respectfulihy submit that this is not the atmosphere or the
manner in which serious constitutional questions should be resolved. Instant
legislative action, in an effort to cure what is believed to be an existing wrong,
can only do irreparable damage to the constitutional rights of the people of
this great country.
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Senator John F. Kennedy, in "Profiles in Courage," described Senator George
Norris' opposition to the armed ship bill by saying:

"He was fearful of the bill's broad grant of authority, and he was resentful
of the manner in which it was being steamrolled through the Congress. It lA
not now important whether Norris was right or wrong. What is now important
Is the courage he displayed In support of his convictions."

The same author also quotes Senator Norris as follows:
I have, no desire to hold public office if I am expected blindly to follow in my

official actions the dictation of a newspaper combination * * * or be a rubber.
stamp even for the President of the United States.

I hope and pray that the wisdom of that outstanding liberal Sena-
tor is embodied in the breasts of a sufficient number of the present
Members of this august body to grant right and reason an opportunity
to be heard.

The present emotionalism does not justify taking constitutional
shortcuts. A desirable goal does not justify an unconstitutional means.
If the accomplishments of this bill are desirable, let them be forthcom-
ing in the only legal way-by constitutional amendment. The first
President of our country, mindful of the disposition of men to shake
off the restraining bonds of the Constitution when the situation seemed
to demand it or make it politically expedient, said in his farewell
address:

If, in the opinion of the people, the distribution or modification of the consti-
tutional powers be in any particular wrong, let it be corrected by an amendment
in the way which the Constitution designates. But let there be no change by
usurpation; for though this in one instance may be the Instrument for good,
it is the customary weapon by which free governments are destroyed. The
precedent must always greatly overbalance, in permanent evil, any particular
or transient benefit which the use can at any time yield.

1 appreciate very much the courtesies extended to me by the chair-
man and members of this committee.
. The CHAMM'.AN. We have Mr. Button, the attorney general of Vir-
ginia, and Mr. Gray. Which one desires to testify firsts

STATEMENT OF ROBERT Y. BUTTON, ATTORNEY GENERAL,
COMMONWEALTH OF VIRGINIA-Resumed

Mr. Burron. Mr. Chairman and members of the committee, I am
Robert Y. Button, attorney generalof Virginia.

I have prepared a statement, sir. Mr. Gray does not have a com-
pletely preparaed statement. If it is satisfactory to the committee,
I shall file my statement with the committee and make just one or two
observations that are partly in this statement and partly without.

The CHAIRMAN. Proceed, sir.
Mr. Burrow. First, I want to reemphasize what Mr. Kilpatrick said

this morning about what is required in Virginia to register. A pro-
spective voter is required to fill out in his own handwriting a. form
supplied by a registrar indicating, and this is all that has to be shown,
the applicant's age, date, and place of birth, residence and occupation
at the time of registration, and for 1 year next prededing, whether or
not he has previously V6ted and, if so, the State, county, and precinct
in which he last voted.

VOTING RIGHTS
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Now, sir, we feel that that is a reasonable request to make of a
person to register. We do not consider that a literacy test. However,
under this bill, it could be so construed.

Now, the bill attempts to do -away with discrimination on account
of race or color.

Senator KENNEDY. Mr. Attorney General, are you trying to sug-
gest that that is--as I understand it, that is part of the Virginia
constitution?

Mr. BUTToN. Right sir
Senator KENNEDY. But you are also trying to suggest that there has

not been, since the time of the acceptance of the constitution, some
adjustment of those broad provisions, or at least some procedures in
which they have been applied ? I am thinking in terms of the 1958
Virginia statute, saying that applicants must register without aid,
suggestion, or memorandum, and on a blank piece of paper?

Mr. BumroN. We have an optional system, Senator.
Senator KENNEDY. Since you are discussing this question which

you opened with, if you could give us the benefit of-
Mr. BUTTON. We have an optional system in Virginia in which

the registrar may follow either one or the other. One is the so-
called blank paper ballot, the registration form which you referred
to, which has printed at its top eacl item that I referred to. Below
that there is nothing except for him to write on the blank paper.

Senator KENNEDY. Is this completely discretionary as to whether
the registrar gives a blank piece of paper or gives an application?

Mr. BUTToN. But the blank piece of paper has to be filled in with
information. It has the same informationas the form with the lines.
The forni with the lines has lines on it and listed opposite that,
"Name," "Age," and he writes opposite that. Neither of them has
any additional requirements.

Senator KENNEDY. Is that discretionary?
Mr. BUTTON. The registrar has that discretion.
Senator KENNEDY. Have there been cases brought in the State of

Virginia which questioned whether the registrars have refused to
give Negroes the more complete application blank?

Mr. BUTTON. I do not recall any, Senator. There was one brought
in which an individual who happened to be a Negro came in with the
forms prepared by herself. She happened to be a lady. She came
in with a form she had prepared herself, which had this application
she had prepared herself. The registrar would not permit it and
gave her the form. She refused to fill out his form, which was
identical to her form. She went to court and the court said she should
have been permitted to use her form.

Senator KENNEDY The court said-
Mr. BUTTON. That she should have been permitted to use her

form. The form she brought in was identical to the form he gave
her.

Senator KENNEDY. But the court said that she should have been
permitted to use hers under the Virginia statute?

Mr. BUTTON. That is right.
Senator KENNEDY. As I understand it, the form she brought in

was identical to the form he could have given her but did not, is that
correct?
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Mr. BurroN. That is right, sir. He just gave her his form.
Senator KENNEDY. Therefore, the registrar in that particular case

exercised discretion in which form he was given to her, where he had
the opportunity of giving the blank form or the form which outlines in
somewhat greater detail the application; the registrar gave to her the
blank form and she thought she out to be entitled to the other and
the court upheld that?

Mr. BUTTON. That is right.
Senator KENNEDY. I want you to complete your other testimony.

But you indicated, as I understand, that that decision is being ap-
pealed at the present time, is that correct?

Mr. BUTTON. No, sir; that decision is not being appealed. There
has been a temporary order entered by the court which has not been
made final by the court. It is still in the same courts. It is not ques.
tionable or appealable.

Senator KENNEDY. Do you have any indication yourself with re-
gard to the outcome of that decision?

Mr. BurroN. No, sir.
Senator KENNEDY. Is not the decision, as far as you are concerned,

satisfactory as to the attorney general of Virginia, that you would
enforce the provisions of the Virginia law as interpreted by that
court to insure that registrars now will five to applicants who make
such application the more complete form

Mr. BurtON. There has been sent out, I think, Senator, this form
that has been approved by the court that you are referring to, to all
the registrars of the State, with the suggestion that that is the
proper form.

Senator KENNEDY. And are you prepared, in any places where
those are not used, in the light of the decision of the court, to insure
that those forms will be used?

Mr. BUTTON. Under our constitution, sir, it is optional. I do not
know that I can compel the registrars to use it. But the form is
being sent to the registrars with the suggestion that they do.

Senator KENNEDY. Can you give me the basis of why the lower
court made such a decision? Quite obviously-I have not read in
detail the lower court's decision, but it is my understanding that the
lower court felt that the applicant was entitled to the more complete
registration form as a matter of law.

Mr. BuTToN. The difference was, sir, that she came in with the
form she had prepared herself, and the registrar would not accept
that and said, "You put it on my form." The information on both
forms that was required was identical.

. Senator KENNEDY. Mr. Attorney General, I only raise this point
because this morning we had, as you well, heard, statements with re-
gard to the Virginia situation and the application of the literacy test,
which was very outstanding testimony. One of the points which I
think is of significance in understanding your initial statement, is that
you pointed out that the application requires only the name, age, date,
place of birth, and residence, and occupation for 1 year next preceding
of the applicant, and he must say whetherhe had previously registered
in the State or county-or precinct, where he voted last. I think the
record should also show that, Virginia passed a law in 1958 and one
in 1960, which provide a discretionary factor to the registrar, which
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gives him the ability to give one or two different forms to theaplcant.Mr. BroN. That is correct sir I reiterate, sir, the information

contained on both is identical. The only difference is that one is listed
out separately and the other is on the top of the page, for which you
get the information. In each case, you would have to read, sir.

Senator KENNEDY. If they are identical, then you as the chief law
enforcement agent of the State would have no objection whatsoever to
seeing the applicants receive the more complete form is that correct?

Mr. Bu'rroN. I am not the chief law enforcement officer of the State.
We have a peculiar situation in Virginia. That is located within our
Commonwealth's attorneys of the various counties and cities.

But as attorney general of the State, I have approved that form
that has been sent out by the secretary of the electoral board suggest-
ing this form.

Senator KENNEDY. And as borne out in that legal decision handed
down by the Virginia court?

Mr. uTiroN. Yes, sir.
Senator KENNEDY. I apologize for the interruption, but it just

seemed that that was on the point you had been making.
Mr. BUrTON. I am delighted you brought it out, sir.
Senator ERvIxN. What court was it that decided that?
Mr. Bu-roi. A U.S. district court located in Richmond.
Senator ERviN. Has the case been tried on the merits yet?
Mr. BuTToN. No. sir.
Senator ERviN. This was a preliminary injunction, in other words?
Mr. BumoN. Right, sir.
Senator KENNEDY. Did the registrar take the position, when she

brought in the form filled out, that there was no way to check whether
she wrote it or whether somebody else did?

Mr. BUTTON. In all frankness, sir, I do not think it was filled out.
I think she filled it out in his presence. It was a form that she pre.
pared herself and brought in, and he did not accept it.

Senator ERViN. The administration and the Attorney General con-
strue that to be a literacy test, apparently, because they say Virginia
is under this bill.

Mr. BUTTON. I understand that, sir. But I was saying to you, sir,
that in my judgment it is not a literacy test.

Senator ERviN. It is not the kind we have in North Carolina, any-
way.

Mr. BuTtoN. And we have no grandfather clause and no provisions
for explaining anything, and so forth.

Senator HART. Mr. Attorney General, I did not realize, I was dis-
tracted when you replied to the previous question. You take the
position that the Virginia law does not impose a literacy test?

Mr. BUTTON. I say to you, sir, in my judgment, the answer to those
simple questions is not a literacy test. I understand Mr. Katzenbach
has a different view.

Senator HART. Did not Mr. Kilpatrick-
Mr. BuTtos. Mr. Kilpatrick feels it was; yes, sir. I leave it to

your judgment.
Senator ERvIN. You still feel you are entitled to have it litigated

in the courts under such a procedure?
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Mr. BuTroN. Possibly so, sir.
Senator ERVIN. And under this bill, you cannot litigate that.
Mr. BUTTON. I wanted to say also, sir, and I do not want to take

up much time, because Mr. Gray wants to speak, I want to say the
1961 report on voting by the Civil Rights Commission said that there
was no discrimination in Virginia on account of race or color. The
same report, sir, called attention to three other States, which I shall
not name, but I can if you wish me to sir, in which they said there
was discrimination. Virginia is caught by this bill. Those three other
States are not caught, those three States in which they said there was
discrimination.

Now, I want to call your attention to this, and there is a short
extract from that 'report, referrin to one of the counties Mr. Ki-
arick spoke about this morning, where there was a study of depth invirginia.
Senator KENNEDY. Mr. Attorney General, just on the point before

we leave it, on the question of whether there was a literacy test or not,
as I understand it, he who applies or seeks to register in Virginia
has to be able to interpret section 22 of the constitution oi Virginia,
promulgated in the 1902 convention, and reading in part as follows:

That unless physically unable he must make application to register in his own
handwriting, without aid, suggestion, or memorandum, in the presence of the
registration officer, stating therein his name, age, date, and place of birth,
residence, and occupation at the time and for I year next preceding, and whether
he has previously voted, and if so, the State, county, and precinct in which he
voted last.

Mr. BUrrTON. Exactly what I said to you, except there is no ex-
planation of the section of the constitution.

Senator KENNEDY. You think there would be no language confusion
in the "1 year next preceding"?

Mr. BUTTON. That would be where he has been the 1 year next
preceding.

Senator KENNEDY. Would you agree with me that those words, "for
1 year next preceding" are clear and understandable? Do you think
that is the same as saying the place of last employment?

Mr. BUTTON. No, sir. In Virginia, you have to be in Virginia for
1 year to be able to vote.

Senator KENNEDY. My only question of you, Mr. Attorney General,
is the clarity of the language, the 1 year next preceding, I would think
that that would, just giving that language to most people, could be
confusing to some people.

Mr. BurroN. It only means, sir, where did you live for 1 year next
preceding where you are presently living.

Senator KENNEDY. Do you give the applicants that same guidance,
or registrars?

Mr. BUTTON. I have never been a registrar, sir.
Senator KENNEDY. Thank you, sir. Excuse me.
Senator ERVIN. I would say that that is a term, where you have a

fixed period of time, that term is used in statutes about 9 times out
of 10, next p receding. If a person has not enough intelligence to
understand that, I do not think he has any great contribution to make
toward the Government of the' Republic.

VOTING RIGHTS
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Mr. BUTrON. Gentlemen, if I may proceed, I did want to read you
this one short extract from that Civil Tights Commission report:

* * * Charles City County, Va., Is the outstanding example of political
freedom and participation by Negroes * * * Charlcs City has a Negro registrar,
Negro clerks and, at voting time, Negro election judges. In 4952 a Negro won
the race for county supervisor, and when he died In office In 1959, he was succeeded
by another Negro. Four of the county democratic committee's 12 members are
Negroes, and an active non-Protestant Negro organization, the Charles City
County Civic Club, works to encourage Negroes to pay their poll taxes, register,
and vote. White candidates place their records and platforms in person before
Negro groups-further evidence that Charles City Negroes are considered
politically important.

That is the particular reference I wanted to bring to your attention.
That was made in 1961 by the Civil Rights Commission, sir, and I
wanted this committee to know it.

There is one other thing only that I wish to say, gentlemen, to reit-
erate something Mr. Kilpatrick said this morning. He gave to you a
brief, a very simple way that this matter could be reached and I want
to reiterate that there be a bill passed that would reier to every
State and county and political subdivision in this country, equal and
alike, without discrimination or arbitrary classifications, as to what
falls within and without the bill.

If a definite number of people, 20 or more, in any political sub-
division were to file a petition with the Federal court declaring or
alleging that there has been discrimination against them in registering
or voting, that would be tried immediately by the Federal court and,
if found to be true, a Federal registrar to be appointed for that politi-
cal subdivision who, in conjunction with the local registrar, would
apply the local laws as to qualification, but see that it was done without
discrimination as to race or color. That would be a very simple bill
that would have no possible implications as to constitutionality, in my
judgment.

Senator ERVIN. Do you believe that the case of Coyle v. Smith, 221
U.S. 559, lays down the doctrine that the Union of the United States
is a Union of States equal in power and equal in dignity and authority,
and that that invalidates this bill?

Mr. BuTro1N. Senator, Lappeared before the House Judiciary Com-
mittee and made the statement that in my judgment this bill is uncon-
stitutional. One of the members of the committee asked me if I had
read Mr. Katzenbach's statement to the contrary, and I told him that
I had not. He said, "If I give you a copy of that statement, will you
answer it on the legal ground of whether or not it is unconstitutional ?"

I am doing that, sir. That is in the course of preparation, which
will be a legal response only to that question. If this committee would
like a copy of that, I should be glad to furnish it.

Senator ERviN. I would be glad to have a copy personally.
Is not the effect of this bill to suspend the power of six States, and

34 counties of North Carolina, to suspend their power to use the
literacy test?

Mr. Buro. I think the bill as written is unconstitutional in many
respects, Senator. I did not want to go into detail.

Senator ERvIN. In other words, you do not believe that there is
power under the Constitution-in other words, it is a matter of con-
stitutional construction, and as a matter of constitutional construction,
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does not the court hold that the Constitution must be so construed as
to make all the provisions effective except in cases of irreconcilable
conflict--where one is a substantive provision and is in irreconcilable
conflict with another provision?

Mr. BurroN. Yes.
Senator ERviN. This bill would suspend section 2 of article I of the

Constitution, would it not, in certain localities, and even in the 66 of
the counties of North Carolina?

Mr. BurroiN. The bill has the effect of saying whether a State ap-
plies a literacy test on the basis of race and color. As I said, Virginia
would be caught, where the Civil Rights Commission said there was no
discrimination, and in other States where there was discrimination,
the would not be caught.

Senator ERvIN. And North Carolina's 34 counties would be caught,
even in the case where it is said there was no violation.

Just one other question. Senator Fong this morning asked Mr. Kil-
patrick whether or not Virginia could not get out from under this bill
by providing that illiterates could vote and abolishing this question-
naire that they have to answer. The qualifications in Virginia are
embodied in the State constitution, are they not?

Mr. BuTrow. Right, sir.
Senator ERvIN. And they could not possibly get out from under the

bill until the legislature submitted a constitutional amendment to the
people of Virginia and the people of Virginia approved it?

M r. BuTrroN. There would have to be two sessions of the general
assembly pass on it and then it would have to be voted on by the peo-
ple, yes, sir.

Senator ERviN. Even after that they could not get out from under
this bill unless the Federal district court sitting in the District of
Columbia would permit it, could they?

Mr. BuTrow. Further than that, because the device was there in
November 1964, I believe they would still be under the bill, sir.

Senator ERviN (presiding). Thank you, sir.
(The complete statement of Mr. Button follows:)

Mr. Chairman and members of the Judiciary Committee of the U.S. Senate,
S. 1564 is among the most dangerous pieces of legislation ever offered in the
Congress of the United States. I make this statement advisedly, for I earnestly
believe it goes further than any step yet attempted to erode the basic concepts of
constitutional government in which the individual States are acknowledged to
be sovereign. The legislation is not only patently unconstitutional, but it is
shockingly discriminatory.

Section 2, of S. 1564, provides that "no voting qualification or procedure shall
be imposed or applied to deny or abridge the right to vote on account of race or
color." Enactment of this section is fully Justified by the inhibition of the 15th
amendment to the Constitution of the United States.

Surely, no one will argue with the wisdom of that prohibition; yet, by some
mental gymnastics not yet clearly determined, the authors of S. 1564 have
reached the amazing conclusion that requiring a person to read or write his own
name in registering to vote is a voting qualification which abridges the right in
question on account of race or color. Apparently, such a requirement Is consid-
ered in some States a "test or device" which abridges the right to vote on account
of race or color. How, then, are we to determine the States in which such a test
or device is deemed violative of the proscription of the 15th amendment?

It will be seen from the 'provisions of section 8 that this bill would apply to
States that maintained on November 1, 1964, some "test or device" as a qualifi-
cation for, voting only (a) if less than 50 percent of the persons of voting age
were registered on No ember 1, 1964, or (b) if less than 50 percent of such per-
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sons voted in the presidential election of 1964. Take particular note that it does
not apply equally to all States, even though there may be in effect a voter quallf-
cation test or device in a State to which the law does not apply far more stringent
than that utilized in a State to which the legislation does apply.

At this point I wish to emphasize that Virginia does not utilize a literacy test
as a qualification for registration or voting. However, a prospective voter is re-
quired to fill out in his own handwriting a form supplied by the registrar in-
dicating the applicant's age, date, and place of birth, residence, and occupation
at the time of registration and for 1 year next preceding, whether or not he has
previously voted, and if so, the State, county, and precinct in which he last voted.
Surely, this is a reasonable requirement for a State to impose upon prospective
voters and it is a requirement which is utterly devoid of any racial connotation
whatsoever. Yet, under this bill such a requirement could be construed by the
Attorney General of the United States to constitute a test or device. In November
1964, only 41 percent of the voting age population of Virginia voted in the presi-
dential election. In Alabama, 36 percent of the adults voted; Alaska, 48.7 per-
cent; Georgia, 43.2 percent; Lousiana, 47.3 percent; Mississippi, 32.9 percent;
South Carolina, 38 percent. Although less than half of the adults of Arkansas
and Texas voted in that election, these 'States reportedly employ no "test or
device" as defined in this legislation and would therefore be excluded from its
provisions.

Although less than 50 percent of the adults voted in Virginia in 1964, this
circumstance surely cannot be attributed to any discrimination in registering
prospective voters, since more than 50 percent of the adults were registered at the
time. Despite the fact that 1,311,023 adults (over 50 percent of the total adult
population of 2,524,000) were qualified to vote in the 1964 presidential election,
and despite the unprecedented efforts of both major political parties to encourage
those persons to vote, only 1,042,267 eligible persons voted; 268,756 failed to exer-
cise their franchise. Notwithstanding, under the test prescribed in this legisla-
tion, the State of Virginia will be penalized for the failure of those registered
voters who did not take sufficient interest In the candidates offered for their
consideration in 1964 to exercise their franchise.

The basic premise of this legislation thus fails: for, despite the absence of a
"test or device" in States such as Arkansas and Texas, less than 50 percent of
the adults voted in the last presidential election. On the other hand, the State of
New York has a literacy test far more rigorous than that employed in some
States but, because 63.2 percent of the adults in that State voted in the last elec-
tion, New York is exempt from this punitive legislation.

This bill manifestly brings about the very evil it purports to cure; namely,
the creation of separate and distinct standards of voter qualifications in all
elections. No person with the slightest regard for the Constitution of the United
States could conceivably read this legislation and fail to conclude that It
abolishes all qualifications for voting within a minority group of States, while
simultaneously permitting allother States to impose their own qualifications no
matter how stringent they may be. This, gentlemen, is not only unconstitutional,
it is discrimination of the rankest order-discrimination that has neither rea-
sonable classification nor rational justification.

Section 2 of article I of the Constitution of the United States specifically pro.
vides that the electors In each State shall have the same qualifications requisite
for electors of the most numerous branch of the State ligislature. It has always
been uniformly considered the right of the various States to set the qualifications
for the electors of the most numerous branch of Its State legislature. With
the exception of the prohibitions against classifications based upon race or sex
enunciated in the 15th and 19th amendments, no provision of the Constitution
of the United States has to this date changed that fundamental principle.
Indeed, the principle was expressly reaffirmed in the 17th amendment. And yet,
if a State falls within the provisions of this bill or If, in the uncontrolled
Judgment of the Attorney General, Federal examiners are appointed, such
examiners will then register and place on the list of those eligible to vote per-
sons who may not be qualified under State law. In other words, the Federal
Government will disregard the qualifications of the States and set up its own
rules and regulations for persons who may register and vote In all elections--
Federal, State, and local. This action on the part of" the Federal Government
would apply only to those States in which Federal examiners were appointed,
either because those States were indicted under section 3, or because in his
unfettered judgment the Attorney General thought the same necessary. This
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would mean that in all other States the law applicable to the qualifications of
electors would still be in force and govern; while in the small minority of
States in which Federal examiners were appointed, this would not be true.

The Federal Government would thus apply its Judgment as to qualifications of
electors in certain States and not In others. This would be the most far-reach.
Ing denial of constitutional State power yet devised and the obliteration of the
most fundamental rights of the States by their transfer to the Federal Gov.
ernment. In practical effect, the States so irrationally indicated and (though
guiltless of racial discrimination) convicted without trial would no longer be
sovereign entities but simply departments of the Federal Government.

Also, if examiners are to be appointed in some political subdivisions of the
States, different rules as to registration would apply in these subdivisions having
examiners and those which do not. In those subdivisions where no examiners
were appointed, the laws of the State would still be effective.

If we are to assume this legislation is to stand or fall on the strength of the
15th amendment, we should look to the question of voter discrimination based
on race or color. I can, of course, speak only for Virginia. The U.S. Commission
on Civil Rights in its 1961 report on voting found no discrimination in Virginia
on account of race or color. Indeed, there has been no report of any recognized
agency or responsible individual which even suggests that discrimination exists
in Virginia In the right to vote on account of race or color. Moreover, anyone
who had the temerity to allege that Negroes are denied registration In Virginia'
because of their race could not sustain that allegation by proof and would be
guilty of manifest and willful misstatement.

In the city of Richmond, where there is a large Negro population, 14,986
Negroes applied for registration in 1964 alone and 14,786 were duly registered.
Only 200 applicants were rejected, and the applications on file in the regis.
trar's office reveal that these 200 were rejected solely because they were un-
able to fill out the registration form which merely required insertion of the
applicant's age, date and place of birth, residence and, occupation at the time
of registration and for 1 year next preceding, whether or not he has pre-
viously voted, and if so, the State, county, and precinct in which he last voted.
I repeat the information which a prospective voter is required to furnish under
Virginia law to emphasize the classic simplicity and fundamental fairness of
Virginia's registration requirements. I add the fact that under Virginia law
registration is permanent and no annual registration or reregistration of any
sort is required.

In Charles City County, Va., there is also a large Negro population which
constitutes some 8 3 31o percent of the total population of that county. Com-
menting upon the lack of racial discrimination in the exercise of the franchise in
this political subdivision of Virginia, the U.S. Commission on Civil Rights in its
1961 report on voting made the following statement:

"* * * Charles City County, Va., is the outstanding example (by comparison)
of political freedom and participation by Negroes. * * * Charles City has a
Negro registrar (a woman), Negro clerks and, at voting time, Negro election
judges. In 1952 a Negro won the race for county supervisor, and when he died
in office in 1959 he was succeeded by another Negro. Four of the county Dem-
ocratic Committee's 12 members are Negroes, and an active nonpartisan Negro
organization, the Charles City County Civic Club, works to encourage Negroes
to pay their poll taxes, register, and vote. White candidates place their rec-
ords, and platforms in person before Negro- groups-further evidence that
Charles City Negroes are considered politically important."

Richmond and Charles City County are typical- of the State as a whole, and
no person who has even attempted to inform himself can truthfully state that
Negroes in Virginia have been subjected to discrimination in either registra-
tion or voting. Indeed, no accusation has been received from any quarter that
any person of voting age in Virginia, whether white or Negro, has ever been
denied the right to register or vote by imposition of a "test or device" based on
race or color.

I have always entertained the view that the right to vote was just that-
a personal right, not a governmentally imposed obligation. So far as I am
aware, there has never heretofore been proposed a Felieral law which would
compel a State to see that registered persons actually voted, or to penalize
registered voters for failure to exercise the franchise.

To insure that illiterates, felons, and other unqualified individuals do not
vitiate he electorate, many States have imposed some form of voter qualiflca-
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tion. This power, exclusively one reserved and confirmed to the States, has
heretofore been founded upon article 1, section 2, of the Constitution of the
United States. The propriety of the effective exercise of this power was clearly
and conclusively stated by Vice Chairman Storey of the U.S. Commission on
Civil Rights in the 1961 report on voting in the following declaration:

"Many States have voting requirements more extensive than age or length
of residence, incarceration, or felony convictions. These qualifications, having
nothing to do with race, religion, or national origin, are an important element
in preserving the sanctity of the ballot. They are specific disqualifications
'which are felt justifiable for the good of the State. Disqualifications of per-
sons whose mental condition makes it impossible for them competently to exer-
cise the discrimination necessary in voting has long been accepted. Many
States disqualify paupers supported by municipal or county officials on the
theory that these people are too easily exploitable by such officials for their own
purposes. The security and purity of the ballot can be destroyed by permitting
illiterates to vote. And as the English language is still the official language of
the United States, there is good justification for States requiring that voters have
at least a rudimentary knowledge of this language."

Apparently Congress is now to substitute its own judgment for that of the
individual States regarding voter qualifications, not only in Federal elections
but in State and local elections as well. Thus, the States affected by this
legislation will be compelled to extend the franchise indiscriminately to all,
or to anyone deemed to be qualified in the unlimited discretion of a Federal
examiner.

Finally, with due respect, I offer this admonition: This bill is merely one
step in a scheme for ultimate Federal control of the conduct of all State and
local elections, even to the extent of federally appointed election officials in
elections involving public office in every State, county, city, and town in the
Nation, as well as elections upon such limited questions as creating local debt
or Imposing local taxes. Today, it is a select minority of States which Con-
gress is so gleefully and impetuously grinding under its heel. Tomorrow, under
other circumstances, your own States feel the weight of this tyranny, for surely
there is no man here so blind as to be unable to see that the criteria designed
today to eliminate the reasonable voter qualifications in Virginia can as easily
be redesigned tomorrow to abolish voter qualifications in New York, California,
or any other State.

Individually, Virginia has no fear of the spotlight being turned on its elec-
toral process. We stand justly proud of our system and the public servants
who administer it. Any citizen who- feels that his right to vote has been
abridged or affected in any way, either by the system itself or through its
administration, has ample remedy under Virginia law to redress this condition
without reliance upon Federal legislation such as that proposed in S. 1564.
But, as already pointed out and everywhere conceded, no remedy is required
under Virginia law, for no wrong exists to be corrected.

In its present form S. 1564 Is an obvious sham, and by enacting it the Con-
gress of the United States will become partners with the administration in an
act of unparalled political cynicism. As written, the bill is a sham because-
though ostensibly and ostentatiously, offered for the purpose of eliminating
racial discrimination in the electoral process-it contains an arbitrary appli-
cation formula deliberately designed to include within its terms certain States
which both the administration and Congress know are guiltless of racial dis-
crimination in this field, while at the same time deliberately excluding from
its scope other States in which racial discrimination is known by the adminis-
tration and Congress to exist. Though its professed purpose is the termina-
tion of racial discrimination in the exercise of the right to vote, the bill
manifestly does not even attempt to achieve this salutary goal on an impartial,
uniform, nationwide basis as it should-and so easily could--do, but only
snipes at the problem pieceineql in those few States which the administration
believes may be insulted and harassed with impunity by the rest of the Nation.

Is it possible that the Congress of the United -States can be so stampeded by
external events that it has neither the time nor the fortitude to be either fair
or effective in shaping its legislation? Both fairness and effectiveness cai
easily be achieved by enactment of a bill which would apply uniformly to every
political subdivision in the country wher6 racial discrimination exists and thus
single out no particular State or people for the special opprobrium which S.
1564 now entails.
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By enacting this legislation in its present form Congress will seriously under-
mine the edifice of constitutional government in this country, under which the
founders of the Union sought to protect and advance the cause of liberty pri.
warily by distributing governmental power between the Nation and the States,
each supreme within its sphere, thus forming an indestructible union of inde-
structible States. Sober reflection, objective analysis and dispassionate delibera.
tion should characterize the congressional approach to legislation such as this,
for the rights of no citizen can be guaranteed tomorrow if the Constitution is
rent assunder in an impulsive, misguided, and illegal effort to secure the rights
of certain citizens today. Wrong means employed by good men today are in.
evitably utilized to justify the act of a tyrant tomorrow. Tre Members of Con-
gress should think well before evading the Constitution we havo all sworn to
uphold. Someday we may be in sore need of its protection.

(The following statement of Mr. Button which -*v fis filed with Sub-
committee No. 5 of the Committee of the Judiciary of the House of
Representatives is included in the record at the request of Senator
Ervin:)

COMMONWEALTH OF VIRGINIA,
Richmond, April 7, 1965.

Hon. SAM J. ERvN, Jr.,
Congress of the United States,
Senate Oflee Building, Washington, D.C.

MY DEAR SENATOR ERVIN: I enclose herewith copy of the statement filed with
Subcommittee No. 5 of the Committee on the Judiciary of the House of Repre-
sentatives. This statement was filed at the request of a member of the sub-
committee at the time I appeared before that committee on March 29, 1965.

A copy of this statement is sent to you in accordance with your request made
at the time I appeared before the Senate Committee on the judiciary on April
1, 1965.

Sincerely yours,
ROBERT Y. BUTTON, Attorney General.

THE CoNsnuTIoNALTY OF THE VOTING RIGHTS AcT OF 1965--H.R. 6400-A
RESPONSE TO THE ATTORNEY GENERAL OF THE UNITED STATES

On March 29, 1965, in my capacity as attorney general of Virginia, I testified
before Subcommittee No. 5. of the Committee on the Judiciary of the House of
Representatives of the United States in opposition to H.R. 6400, entitled the
"Voting Rights Act of 1965." On that. occasion, I began my testimony with
the statement that the proposed bill was "* * * among the most dangerous pieces
of legislation ever offered in the Congress of the United States. I make this
statement advisedly, for I earnestly believe it goes further than any step yet
attempted to erode the basic concepts of constitutional government in which
the individual States are acknowledged to be sovereign. The legislation is not
only patently unconstitutional, but it is shockingly discriminatory."

During the course of the hearings on that date, my attention was directed by
a member of the subcommittee to the following observation made by the Attor-
ney General of the United States while testifying-on the same bill before the
House Judiciary Committee on March 18, 1965;"I have shown why this legislation is necessary and have explained how it
would work. It remains to determine whether it is constitutional. The answer
is clear; the proposal is constitutional."

In light of this obvious conflict of opinion concerning the constitutionality of
H.R. 6400, I was invited by the subcommittee to submit a more elaborate
expression of my views on this subject in the form of a response to those pre-
viously announced by the Attorney General of the United States. I accepted
this Invitation, and I wish now to express my appreciation to the members of the
.ubcommittee for this opportunity to detail my position on this aspect of tha

legislation under consideration.
In essence, H.R. 6400 provides that no person shall be denied the right to vote

in any election (Federal, State, or local) because of hisifailure to comply with
any voter qualification test established by State law, In any State or political
subdivision thereof (1) which maintained a voter qualification test on Novem-
ber 1, 1964, and (2) if1 which less than 50 percent of the resident persons of
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voting age were registered on November 1, 1964, or in which less than 50 per-
cent of the resident persons of voting age voted in the presidential election of
November 1964. In effect, H.R. 6400 would abolish any voter qualification test
(including racially nondiscriminatory tests) in certain States only; i.e., those
States falling within the ambit of one or the other of the two 50-percent
formulas mentioned above.

The only provision of the Constitution of the United States upon which its
proponents attempt to justify enactment of the legislation in question Is the
15th amendment. In its entirety, that amendment prescribes:

"Section 1. The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of race, color,
or previous condition of servitude.

"Section 2. The Congress shall have power to enforce this article by appro-
prfate legislation."

The Attorney General of the United States asserts that H.R. 6400 constitutes
"appropriate" legislation under section 2 of the 15th amendment. I submit, how-
ever, that H.R. 6400 is constitutionally invalid because (1) in its direct operation
and effect under the 50 percentum formulas, the bill arbitrarily and unjustifiably
includes within its terms States which are demonstrably free of any racial dis-
crimination in the establishment or administration of their electoral processes
and (2) in its direct operation and effect, the bill infringes the constitutional
power of the individual States of the Union to impose such racially nondiscrimina-
tory qualifications upon the exercise of the right to vote as each State may select.
I shall discuss these two fundamental constitutional objections to the bill
seriatim.

In considering the first stated objection to the constitutionality of H.R. 6400,
it is well settled, as the Attorney General points out citing Katzenbacn v. McCltug
(379 U.S. 294), that Congress must have a "rational basis" for the findings upon
which its legislation is predicated. It must be noted, however, that the Attorney
General's attempt to establish a "valid factual premise" for congressional action
with respect to voter discrimination in Virginia is completely refuted by the
findings of the U.S. Civil Rights Commission. In its 1961 report on voting, the
Commission declared:

"The absence of complaints to the Commission, actions by the Department of
Justice, private litigation, or other indications of discrimination, have led the
Commission to conclude that, with the possible exception of a deterrent effect of
the poll tax-which does not appear generally to be discriminatory upon the basis
of race or color-Negroes now appear to encounter no significant racially moti-
vated impediments to voting in 4 of the 12 Southern States; Arkansas, Oklahoma,
Texas, and Virginia" (vol. 1, p. 22).

"In three States--Louisiana (where there Is substantial discrimination), Flor-
ida (where there is some), and Virginia (where there appears to be none)-
official statistics are compiled on the State level by county and by race" (vol. 1,
p. 102).

As the Supreme Court has repeatedly pointed out, a statute, valid on its face,
may be assailed by proof of facts demonstrating that the statute as applied to a
particular-class-is without- support in reason. (See, United States v. Carotene
Products Company, 304 U.S. 144.) In light of the findings of the U.S. Civil Rights
Commission summarized above, it is unarguably apparent that no racial discrim-
ination exists in Virginia with respect to the right to vote. This circumstance
completely undermines the indispensable factual foundation upon which H.R.
6400 is based. The power of Congress to enforce the guarantee of the 15th
amendment is specifically limited to the enactment of "appropriate" legislation
for this purpose; yet it is manifest that the 50 percent formulas which would
activate the proposed legislation operate to Include within the ambit of the bill
States in which no racially motivated voter discrimination exists. Clearly, Con-
gress may not-under the guise of enforcing the 15th amendment prohibition
against denial of the right to vote on account of race or color--enact legislation
which would suspend the electoral laws of a State in which racial discrimination
in the exercise of the right to vote is known by Congress, as a matter of public
record, to be nonexistent. Legislation having such an effect is clearly without
reasonable classification or rational justification, amounts to no more than a
mere arbitrary fiat and cannot constitute appropriate legislation under the 15th
amendment.

Consideration of the 2d stated objection to the constitutionality of H.R.
6400 begins with the premise that the right to prescribe the qualification of
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electors is one constitutionally vested exclusively within the province of the
individual States, subject only to the limitations contained in the Federal Con.
stitution forbidding qualifications based upon race (15th amendment), sex (19th
amendment), and the payment of a poll tax in Federal elections (24th amend-
ment). Thus, article I, section 2, of the Constitution of the United States and
the 17th amendment provide that electors for the House of Representatives and
Senate, respectively, shall have the qualifications requisite for electors of the
most numerous branch of each State legislature. Under these provisions, the
qualifications of electors In congressional elections must be those qualifications
established by each State for electors of the most numerous branch of the State
legislature. Further in this connection, the Supreme Court of the United States
has repeatedly declared that a State is free to conduct its elections and limit its
electorate as it may deem wise, except as its actions may be affected by the pro-
hibitions of the Federal Constitution, and that the power of Congress to legislate
at all the subject of racial discrimination in voting rests upon the 15th amend-
ment and extends only to the prevention by appropriate legislation of the dis-
crimination forbidden by that amendment.

Decisions of the U.S. Supreme Court since ratification of the 15th amendment
dispel in conclusive fashion any doubt concerning the validity of this funda.
mental premise. In 1876 (United States v. Reese, 92 U.S. 214), the Supreme
Court declared:
. The 15th amendment does not confer the right of suffrage upon anyone. It

prevents the States, or the United States, however, from giving preference, in
this particular, to one citizen of the United States over another, on account of
race, color, or previous condition of servitude. * * * If citizens of one race
having certain qualifications are permitted by law to vote, those of another
having the same qualifications must be * * *. The power of Congress to legislate
at all upon the subject of voting at State elections rests upon this amendment."
[Italic supplied.]

Moreover, in 1959 (Lassiter v. Northampton County Board of Elections, 360
U.S. 45), the Court stated:

"The States have long been held to have broad powers to determine the con-
ditions under which the right of suffrage may be ewer0ised. * * * So while the
right of suffrage is established and guaranteed by the Constitution * * * it is
subject to the imposition of State standards whih are not discriminatory and
which do not contravene any restriction that Congress, acting pursuant to its
constitutional powers, has imposed. * * * While section 2 of the 14th amend-
ment, which provides for apportionment of representatives among the States
according to their respective numbers counting the whole number of persons in
each State (except Indians not taxed), speaks of 'the right to vote,' the right
protected 'refers to the right to vote as established by the laws and constitution
of the State.'" [Italic supplied.]

Finally, on March 8 of this very year (Carrington v. Rash, - U.S. -), the
Court confirmed:

"There can be no doubt either of the historic function of the States to estab-
lish, on a nondiscriminatory basis, and in accordance with the Constitution, other
qualifications for the exercise of the franchise. Indeed, 'the States have long
been held to have broad powers to determine the conditions under which the
right of suffrage may be exercised. * * * In other words, the privilege to vote
in a Staie is with iu. the jurisdiction of tlhe State itself, to be exercised as the State
may direct, and upon such terms as to it may seem proper, provided, of course,
no discrimination is made between individuals in violations of the Federal Con-
stitution.'" [Italic supplied.]

In light of these decisions, it is manifest that for almost a century the Supreme
Court of the United States has consistently and repeatedly proclaimed the power
of each State under the Federal Constitution to establish racially nondiscrimina-
tory criteria governing the exercise of the elective franchise of its citizens. The
language in which this fudamental power of the individual States has been de-
clared, reaffirmed, and protected consists of such plain English words that he
who runs may read and the ingenuity of man cannot evade them. The pre-
scription of racially nondiscriminatory qualifications upon the right to vote is
the exercise of a power vested in each State by the Cojstitution of the United
States. If this power rests with the States under the Constitution-as is unargu-
ably true--then its exercise may not be interdicted by the Congress or any depart-
ment of the Federal C~overnment, under the 15th amendment or any other pro-
vision of the Constitution. If the constitutional powers- of the States could be
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thus manipulated out of existence by the legislative action of Congress, the guar-
antees of our Constitution are illusory indeed.

Let me attempt to clarify this proposition and emphasize its validity by ref-
erence to an analogy with which, perhaps, not even the Attorney General of the
Un&ed States will disagree. Section 2 of the 14th amendment authorizes Con-
gress to reduce the basis of representation of States in the House of Representa-
tives whenever the right to vote in a State is denied or abridged except upon
stated grounds.. By contrast, the right of a State to equal representation in the
Senate of the United States by two Senators, each of whom shall have one vote, is
a right guaranteed to each State without qualification by article V of the Con-
stitution. If the Congress of the United States-purporting to act under the
15th amendment-should enact a law diminishing Senate representation in those
States in which the right to vote has been denied or abridged upon the ground of
race, would such a law be constitutional? Manifestly not, and I do not believe
that even the Attorney General of the United States would have the temerity to
suggest that it would be. In enacting appropriate legislation under the 15th
amendment, it simply does not lie within the power of Congress to violate other
provisions of the Federal Constitution which expressly guarantee certain rights
to, and confer certain powers upon, the States or other independent coordinate
branches of the Federal Government.

Yet the right to prescribe racially nondiscriminatory voting qualifications is
one no less vested in the States by the Federal Constitution than the right to
equal representation in the Senate. If the latter right of the States cannot
be infringed by Congress under the 15th amendment, the former right equally
cannot be.

Let me emphasize at this point that I do not make the broad (indeed, too
broad) assertion that each State has the power to prescribe any voting qualifica-
tions it may see fit. It is the power to prescribe racially nondiscriminatory
qualifications which each State constitutionally possesses, and when a State
establishes such nondiscriminatory qualifications, it exercises a constitutionally
protected power with which no branch of the federal Government may per-
missibly interfere.

Just such a situation exists in my State. Under Virginia law, a prospective
voter is required to fill out in his own handwriting a form indicating the appli-
cant's age, date and place of birth, residence, and occupation at the time of
registration and for I year next preceding, whether or not he has previously
voted and, if so, the State, county, and precinct in which he last voted. These
requirements are not only reasonable but are utterly devoid of any racial con-
notation whatever, and their imposition neither denies nor abridges anyone's
right to vote because of race or color. Under the Constitution of the United
States, Virginia has the power to impose these nondiscriminatory voter qualifica-
tions upon its citizens, and the Congress has no authority whatever to suspend
them. If these qualifications were discriminatory, or if they were discrimina-
torily administered, then-and only then-would these circumstances provide
an area in which Congress, under the 15th amendment, could legislate. How-
ever, if neither of these circumstances exists-as is concededly the case in Vir-
ginia-no enactment of Congress can vary them in the slightest degree. Con-
gress cannot substitute its own voting standards for the nondiscriminatory
voting qualifications prescribed by the State without infringing the constitu-
tionally established and judicially protected power of the State in this field.

During the course of his testimony before the House Judiciary Committee
on March 18, 19&5, the Attorney General of the UTnited States made reference to
the following observation of the late Mr. Justice Frankfurter, speaking for the
Court in Gornillion. v. Lightfoot (346 U.S. 339, 347), a 15th amendment case:

"When a State exercises power wholly within the domain of State Interest,
it is insulated from Federal judicial review. But such insulation is not carried
over when State power is used as an instrument for circumventing a federally
protected right."

Precisely so. And when a State establishes nondiscriminatory voting qualifica-
tions, it exercises a power wholly within the domain of the State and is insulated
not only from Federal judicial review but from Federal legislative interference.
It adds nothing to emphasisize that such insulation is not available when State
power is used as an instrument for circumventing a federally protected right,
for when a States' voting standards are,, in fact, nondiscriminatory, they cannot
be an instrument for such purpose nor come within the reach of congressional
Power.
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The Attorney General of the United States also referred to certain observe.
tions of Chief Justice John Marshall in the historic cases of Gibbons v. Ogden
(9 Wheat. 1), and McCullough v. Maryland (4 Wheat. 316), for alleged support
of the power of Congress to enact H.R. 6400.' In this connection, he quoted the
following classic utterances of Marshall in those cases:

"This power, like all others vested. in Congress, Is complete In Itself, may be
exercised to Its utmost extent, and acknowledges no limitations, other than are
prescribed in the Onmstitutfon" (9 Wheat. 196). [Italic supplied.]

"Let the end be legitimate, let it be within the scope of the Constitution, and
all meanstwhich are appropriate, which are plainly adapted to that end, which
ure not prohibited, but consistent with the letter and spirit of the Constitution,
are constitutional" (4 Wheat. 421). [Italic supplied.]

In light of the phrases of the quotations which I have Italicized above, it is
manifest that these declarations lend no support to the Attorney General's posi-
tion. On the contrary, the great Chief Justice was abundantly careful, on both
occasions, to point out that congressional power was subject to the limitations
"prescribed In the Constitution" and that the only means properly available for
the exercise of congressional power are those "which are not prohibited * * *"
However, as we have seen, the power. of Congress to deal with State-prescribed
voter qualifications is severely limited by the Constitution and the suspension
by Congress of the racially nondiscriminatory qualifications of a State is clearly
prohibited.

Equally irrelevant and misleading are the Attorney General's reference to
Ew Parte Siebold (100 U.S. 871), and his statement that In the cited case the
Supreme Court "sustained a system of Federal supervisors for registration and
voting not dissimilar to the system proposed here." Not only was the legisla-
tion under review in Siebold limited to Federal elections, but It did not even
purport to interfere with State laws prescribing voter qualifications. It Is thus
apparent that the legislation validated in /iebold was not even remotely similar
to the legislation currently under consideration by Congress.

I lay no claim to reputation as an authority on the subject of constitutional law,
and certainly I have no talent for predicting the future course of Supreme Court
decisions on the basis of existing precedent. I do belive, however, as Mr. Justice
Harlan made clear in his address dedicating the Bill of Rights Room In New
York City on August 9,1964, that the framers of the Constitution "* * * staked
their faith that liberty would prosper in the new nation not primarily upon
declarations of Individual rights but upon the kind jof government the Union
was to have. And they determined that in a govertinmewnt of divided powers lay
the best promise for realizing the free society it was their object to achieve."
[Italic supplied.]

One aspect of this governmental edifice which the framers sought to erect,
and which H.R. 6400 would manifestly subvert, was the distribution of power
between the Nation and the States, each supreme within its sphere, thus forming
an indestructible Union of indestructible States. I speak today for the preserva-
tion of this governmental ideal and for the preservation of the right of every
citizen to vote, without regard to race or color, within the framework of this
ideal and in a manner consistent with the letter and spirit of the Constitution.

Senator ERVIN. Mr. Gray, you afre the former attorney general of
Virginia, are you not?

STATEMENT OF FREDERICK T. GAY, RICHMOND, VA.

Mr. GRAY. Senator Ervin.
Senator ERvIN. Have you been a member of the great General

Assembly of Virginia?
Mr. GRAY. I am not related by birth or wealth to the Senator.
Senator ERVIN. I withdraw the question, because one time they

called a character witness to the stand down in the North Carolina
court presided over by a- good friend of mine, Judge Harlin Johnston.
The lawyer asked this witness, "Are you a member of the State legis-
lature?"
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Judge Johnston said, "What are you trying to do, impeach your
own witness?"

We are delighted to have you here. We shall be glad to hear you.
Mr. GRAY. Gentlemen, in his statement before the House subcom-

mittee on March 18, Attorney General Katzenbach said, and I quote:
In our system of government, there Is no right more central and no right more

precious than the right to vote.

He further quoted from President Kennedy, saying:
The right to vote In a free American election is the most powerful and precious

right in the world-and it must not be denied on the grounds of race or color.

Now, I cite these statements by the Attorney General, not to criticize
or condemn, but to illustrate that I have no quarrel with his announced
purpose. I agree completely with both of these statements.

I did not come here to champion the cause of any race or any re-
ligion, but I must confess to you that I do come to champion one form
of discrimination. I ask you gentlemen to permit the States to dis-
criminate in favor of the literate.

We have had a great deal of discussion here, departing from what
I have written, about what is or what is not a literacy test, and we may
have, I think, gotten a little confusion. Certainly, as far as anyone
from Virginia that I know of is concerned, there is no question about
the fact that under this bill, the form for registration which is now in
use in Virginia would be a literacy test under ths bill, because in order
to complete this test a person must be able to read what is on the
form, which is the information which has been referred to-name,
age, place of residence, occupation, and where you resided for the
preceding year-and must be able to answer those questions in his
own handwriting. Now, that requires a person to demonstrate his
ability to read and write, and therefore, under this bill, it would be a
literacy test. But it is not the type 'of literacy test which has been
used throughout the years, we are told, and certainly we must con-
cede have been used in' many places in order to discriminate against
the voting of certain persons.

'Last fall we elected a President.
Senator ERvix. Mr. Gray, on this point, were you here this morning

when I suggested an amendment that could be made in the section
of the bill defining test. or device?

Mr. GRAY. Yes, Spnator.
Senator ERviN. That would take Virginia out from under the

statute, would it not? In other words, if we changed that period to a
comma and said, "which is designed"-

Mr. GRAY. Yes, Senator. I think it certainly would, but I would
suggest, sir, that I can imagine a great deal of difficulty with your col-
leagues in trying to put any fuzzy type language in as to a test which is
designed to do certain things, because this is a matter of interpretation.
But I certainly think you would do no violence to the intent of this law.

If the intent of this law is as it is announced, to prevent discrimina-
tion on the basis of race, if that is your intention, certainly you can
draw perfect language in section 3 (a) which would say what I have
just said back there2 and I do not tjiink this is a Work of art, but some-
thine along these lines, "provided, however, that a State or political
subdivision * * * that a person be required to fill out in his own
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handwriting an application in which he is required to fill in appro.
priately labeled blanks with his name, age, place of residence, occu.
nation, and place of residence for the past year, and whether or not
he has previously voted and if so, where, shall not be regarded as a
test."

Senator ERvIN. I would favor that as it lets Virginia out, which
ought not to be under this bill. I would also favor my amendment
as letting North Carolina out, which also ought not to be under this
bill.

Senator ERvIN. That is very good language.
Mr. GRAY. I would just suggest if you try to put in language that a

test designed for a certain purpose shall not be illegal, you get into a
question of interpretation of what it is designed for, whereas if you say
to the States, if this is constitutional legislation and you are deter-
mined to spell out, certainly the definition of a test under this bill
should be clarified. As this bill now stands, you cannot require a per-
son to understand any matter. A test is anything which requires a
person to demonstrate his ability to understand any matter.

So taken literally, an idiot would have to be permitted to vote
because you cannot even make him demonstrate his ability to under-
stand a question, "What is your name," if you take section 3 literally.

Last fall, we elected a President, and one of the words most often
heard during the campaign was "trigger-happy." Time and time
again, the American people were asked to consider carefully the quali-
fications of the men who aspired to place their finger on the atomic
trigger. We were reminded of the fact that the fate of civilization
could well depend upon our choice.

Theoretically, one vote could elect the President of this Nation, one
vote in the hands of one man. In the atomic pressure cooker in which
we live, we have the right, indeed we have the duty, to see to it that
that one vote is in the hands of one who is literate.

Now, I did not come here to deny the obvious. It is clear for all
who are willing to see that in some instances, literacy tests have been
used to effectuate racial discrimination at the registration table. But
to outlaw all literacy tests for that reason is like outlawing mother-
hood because some children may grow up to be murderers.

In his statement to the House subcommittee, the Attorney General
of the United States recognized the existence of the very objection
which I now make. He stated:

One may, I suppose, grant the constitutionality of the remedy proposed in this
bill, but nevertheless, oppose it on the ground that it places the ballot in the hands
of the illiterate. On this theory, the remedy for existing discrimination would
be to guarantee the fair administration of literary tests rather than to abolish
them. I suggest that this alternative is unrealistic.

Senator ERVIN. If you are going to abolish everything that has
been abused, you would have to abolish sex, would you not

Mr. GRAY. I take the fifth on that, Senator, and say to you that I
have heard tell that that is true.

Let me quickly note that I oppose the bill for the reasons stated by
the Attorney General. , It places the ballot in the hands of the illiter-
ate, and I also hold it to be unconstitutional for the very reason which
he perhaps inadvertently revealed in this quoted statement, when
he said the bill abolishes tile literacy test.
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• I agree that the right to vote is precious. Indeed, I feel that I
must regard the right to vote as being more precious than does the
Attorney General, because I regard your vote and my vote as being so
precious that I would not permit its effect to be nullified by the vote
of an illiterate. I

Now, why is the alternative whieh is suggested by Attorney General
Katzenbach unrealistic? He says the alternative is the fair adminis-
tration of a literacy test. Is that unrealistic I Is the Attorney Gen-
eral saying that the literacy test is not fairly applied in the State of
New York, and if so, why is the State of New York not embraced
within this bill's provisions?

On the other hand, if the literacy test is fairly. applied in New York,
then why is it unrealistic to think that such is possible in any other
State?

I had the pleasure of being present at the hearings before your sub-
committee, Senator, on Senate bill 2750 in May of 1962. I believe it
was in this very room. At that time, Attorney General Kennedy
testified. I can recall that in answer to many of your questions, he
replied to you, "Yes, Senator, but in Mississippi there are men with
Ph.D. degrees who are unable to pass a literacy test."

Attorney General Kennedy was pointing his finger at the problem-
not the literacy test but the administration of a literacy test.

I ask you, do you believe that there is any degree holder or even
a child with a fourth or fifth grade education who could not fill out
the simple form which is required by Virginia-that is, give his name,
age, place of residence, and so forth?

And yet, because this form must be filled in by the applicant, it is
obvious that the Attorney General would have no alternative under
section 6(b) of this bill but to look at the definition in the word1.,
"test," or "device," under section 3(b) and declare that Virginia is
under the bill, that it does have a test.

In answer to a question from the chairman of the House sub-
committee-
Senator KENNEDY. Mr. Chairman, could I ask at this point, since

we are talking about the tests which are used in Virginia, that we
have included at this point the two different forms which Virginia
does use and which are discretionary, as I understand it, on the part
of the registrar, which form they give to an applicantI Could we
include that in the record at this time?

Senator ERviN. It will be all right if he has them.
Mr. GRAY. I do not have the forms, Senator, but we shall be glad

to provide them. We shall certainly be glad to do so.
Senator ERviN. Let the record show that the forms will be included

in the record at this poiit. I assume that Attorney General Button
can supply them to the committee.

Mr. BuTrroN. I should be glad to, Senator. I do not have them
with me.

Mr. GRAY. I was about to suggest, Senator, that unless the Senate
does intend this bill to outlaw such a form as is used by Virginia,
then the language of the bill should be amended.

The last statement which I quoted from the Attorney General
review that in his opinion the bill does place the ballot in the hands
of the illiterate. It is undeniable, then, that it does operate to bring
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about'the denial of equal protection of the law as between citizens of
different States and even political subdivisions, different political
sabdivisions within the same State. As I understand the situation in
your State, Senator Ervin, for example, in some counties-there are
34 counties, as I understand it, that would fall under the provisions
of the bill. In that case, in 34 counties in your State, illiterates would
be permitted to qualify before a Federal registrar, whereas in all of
the other counties, they would be required to demonstrate their literacy
under your literacy test. So that within the State of North Carolina,
citizens would not have equal protection of the law. One who is
totally illiterate in Virginia would be permitted to qualify, while one
with a far greater education would be denied the right to vote'under
the literacy test of New York.

Only 2 years ago, those same people who advocate the outlawing of
literacy tests today were crying out for national uniformity under
the provisions of Senate bill 2750, where a sixth-grade education was
set forth as the educational norm or the standard of the bill.

This bill has been characterized here today as unconstitutional, and
I would suggest to the committee that in one of the landmark deci-
sions in a long line of school desegregation cases, the Supreme Court
of the United States has said that the frustration and circumvention
of the Constitution cannot prevail whether the device used be in-
genious or ingenuous. I sha 1 not seek to select the adjective which
should be ap1ied to Senate bill 1564, but whichever selected, it is clear
that this bill constitutes a clear device for the frustration and circum-
vention of the right of the States to determine voter qualifications.

In another of the school cases, the Court, after observing that it had
been previously held that its decisions are the Constitution, ad-
monished that all who had sworn to uphold the Constitution have
sworn to uphold the decisions of the Court.

We have been told time and time again from the floor of the Con-
g" and from public forums across the land that the decisions of the
SUpreme Court are the supreme law of the land and must be obeyed.
The same ardent advocates of the Court today suggest this bill in spite
of the fact that that same Court in 1959, in the case of Lassiter v. The
Board of Superisors, and speaking unanimously again through Mr.
Justice Douglas, upheld the literacy test for voting prescribed by
North Carolina, and said, among other things:

In our society * * * a State might conclude that only those who are literate
should exercise the franchise.

As far back as 1884, the Court has adheed to the same rule. If the
decisions of the Su"reme Court are indeed the Constitution, then the
gentlemen of the Senate are all sworn to uphold the right of North
Carolina and of every other State to have and to enforce a literacy
test.

It is perfectly clear under the Constitution of the United States that
the right is preserved to the States to fix the qualifications for voting.
In discussing this power, Alexander Hamilton, who was hardly a
States righter, said:

But this forms no part of the power to be conferred upon the national govern-
ment. Its authority would be expressly restricted to the regulation of the times,.
the places, and the manner of elections. The qualifications of the persons who
may choose or be chosen, as has been remarked on other occasions, are defined
and fixed In the Constitution. and are unalterable by the national legislature.
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In the case of Guinn v. United State8-that has already been referred
to today and I shall not take the time of the committee to read a quota-
tion from that case in Which the validity of a literacy test was upheld.

The Attorney General of the United States suggests that under the
15th amendment, Congress may adopt this bill as "appropriate legis-
lation," but he is far too good a lawyer not to recognize the distinction
between a law which is unconstitutional on its face and one which is
unconstitutional because of its method of administration. If a law is
unconstitutional on its face, the law must be abolished; that is the
appropriate remedy. But if the law is constitutional but being given
unconstitutional application, then the appropriate remedy is to en-
join the improper action under the valid law. Appropriate legisla-
tion for the case made by the Attorney General would be the legislation
which he calls unrealistic-legislation -to guarantee that the standards
adopted by the States are fairly and uniformly applied.

Let me illustrate. Suppose that John Doe, in any one of our States,
is unregistered and desires to register. Under this bill, if he happens
to live in a State which has a literacy test and in which less than 50
percent of the people are registered or did not vote last November, he
has a remedy. But if he happens to live in some other State which
does not fall under the provisions of this bill, he has no remedy regard-
less of how much discrimination may be exerted against him to pre-
vent him from registering.

Why should it be unrealistic to require a man to apply first to the
registrar in his State? Those who have sought to spotlight this matter
and bring national publicity and public opinion to bear on this bill
walked all the way from Sema to Montgomery. It is not too much
to require those who would exercise the privileges to vote to ride down
to the State registrar's office. If he is unable to qualify before the
State registrar, if he feels that he has been discriminated against, that
the State registrar has refused him because of his race or if the official
frustrates his efforts or hampers or delays him, then let him go to the
Federal officer or the Federal court and let the Federal officer or the
Federal court apply the same test.

If in Virginia, for example, if a man were to apply to register and
be handed this simple f9rm and think that he had successfully com-
pleted it but was told he would not be registered, let him go to a Fed-
eral officer and let the Federal officer administer that form to him.

Senator KENNEDY. Which simple form are you talking about I
Mr. GRAY. Either.
Senator KENNEDY. Because I have before me the two forms which

are, as I understand it, used for the application for registration. As
the former Attorney General, I know this is at some distance, but could
I ask whether you might just take a look and identify, see if those are
the type of forms which are used and given to applicants in Virginia I

Mr. GRAY. Senator, I am not familiar with the forms, have never
had any occasion to look at the forms. I would assume these are the
forms, but I do not know.

Senator KENNEDY. May I, for purposes of identification ask the
attorney general of the State of Viiginia?

What was his comment ?
Mr. GRAY. He indicated that these are the forms, yes, sir.
Senator ERvIN. He identified them.
That will be printed in the record at this point.
(Thea fnrma, r~f'~rr4I M follnw:)
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'APPLICATION FOR REGISTRATION

V c ibtko 2#;ol, t .'!nstituftIon of Virginia provides who may register, qhd expressly directs
that In the written dpplicat to r-is9ft0V 'jppiican. shall give certain Infornmiation. Below are
set.forth such parts af Section 20 as concerp the application. ....- ....

"Who May Register. Eery citizen of the United States, having the qualifications of age and
ridence required in Section Eighteen, shall be entitled to register, provided .

;' ..... II make application to register in his own handwriting, without aid, sugges.
tion, or memora~oum, in the present 'of the registration officer, stating therein his name, age,.-
date and place of birth, residence and occupation at the time and 4r one year next preceding,
and whether he kias previously voted, and if so, the state, county,, and precinct in whicd!.Jae
voted %6 .... . . .

. I..• .

AGE:

DATE .OF ,BIRTkt:

ADDRESS: "

OCCUPATION:

' PLA OF BIRTH: "

I HAVE -.LIVEDfh VIRGINIA ' YEARS.__- 1 _________-i . . . - -.' . '-

I HA.V.;LIVED IN'. DANVILJ t " YEARS'

I HAVE LIVED. I1 HE.• 'WARD J'. ,Y-EARS

HAVE .YOU VOTED BEFORE-...

...-.

IF SO, IN WH.f $TAE:...

Signature# 6 Applicant.
j .-
Date

• I b o

NAME: " ,
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Rgistered on "ROLL OF PERSONS REGISTERED FOR ALL ELECTIONS" Code Section 24-67

APPLICATION FOR REGISTRATION

NOTE: Section 20 of the Constitution of Virginia provides who may register, and expressly directs that
in the written application to register the applicant shall give certain information. Below are set forth such
parts of Section 20 as concern the application.

"Who May Register. Every cithen of the United States, having the qualifications of age and resi-
dence required in Section Eighteen, shall be entitled to register, provided: ......

....... .. he make application to register in his own handwriting, without aid, suggesion, or inem-
orandum, in the presence of the registration officer, stating therein his name, age, date and place of
birth, residence and occupation at the time and for one year next preceding, and whether he Ias previ-
ously voted, and if so, the state, county, and precinct in which he voted last; ...... ..

Signature of ApplicantDate
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Senator KENNEDY. As I understand it, the registrar has, under the
laws of Virginia, an opportunity or the discretion, based on the 1960
law, as to the application form that could be used. The law says "on
a form which may be provided by the registration officer."

As I understand it, the registration officer can either hand au a -plicant that form there, wlich is the blank form, or can hand the
applicant this form, which has outlined in detail the requirements as
specified under section 20 of the constitution of Virginia.

Mr. GRAY. That is my understanding, yes.
Senator KNNEDY. This is'a discretionary factor which is given to

the registrar, is that your understanding of the law of Virginia?
Mr. G"Y. Yes, sir.
Senator KENNEDY. So on the one hand, if the applicant is given

this application and he is charged-as I understand it, to fill in the 10
lines vhich are designated here, the 10 requirements for a successful
application. Is that your understanding?

Mr. GRAY. I do not know the number, Senator. But if you say there
are 10, I assume that you are correct in the count. I do not have a
form in my hand.

Senator KEwN DY. Well, do you think that one form would be
easier to fill out than another?

Mr. GRAY. Yes, sir.
Senator KENNDY. Which form would you think would be the

easier to fill out?
Mr. GRAY. I would certainly think, Senator, and I suggested lan-

guage at the beginning of my statement, that if you are to amend
section 3, you would in the manner I have suggested, you would say
a requirement that he fill out a blank in which the information is
requested on appropriately labeled lines so that the form you have in
your left hand, which has the lines labeled, "name," and you are obvi-
ously to fill in your name, would obviously be simpler than the one in
your right hand.

Senator KENNEDY. Would you say it is a matter of literacy whether
an individual could read this section 20 of the constitution and cor-
rectly fill that out?

Mr. GRAY. I said in the beginning, there is no question that either
one of those forms is a matter of literacy. There is no question at all
that they are both, under this law would be literacy tests.

Senator KENNEDY. And to the best of your understanding, the ques-
tion of whether one form or the other is ziven to an applicant in ir-
ginia is not based on the question of race? 7

Mr. GRAY. Senator, to the best of my knowledge, it is not. If it is,
I think it is a discriminatory action which could not sustain a court
attack.

Senator KNNEDY. To the best of your knowledge, is a person dis-
qualified if he does not list the requirements in definite order as out-
lined in section 20 of the constitution of Virginia ?

Mr. GRAY. I do not know the answer. I do not think that he is,
but I do not know the answer.

Senator KENNEDY. Thank you very much.
Senator ERvIN. He would not be supposed to-under the constitu-

tion; is he supposedto give that information in substance?
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Mr. GRAY. Senator, I would answer you and I assume it would be a
part of the answer responsive to the line of questioning from Senator
Kennedy, if that form is being used in a manner to discriminate on the
basis of race, then it should not be used for that purpose, and I do not
approve its use for that purpose.

Senator ErviN. It would be safe for the registrar to use the same
forforor everybody, particular the registrar I

Mr. GRAY. I would certainly feel that he should do so.
I would also like to call attention, if I may, Senator, the Attorney

General has just now verified what I thought was the situation
in Virginia before I came into this room, but in your questioning of
him, I gained a different impression, and bow to what I know would be
his superior knowledge. An individual registrar in Virginia does not
have both of those forms and give one to one man and one to another.
The registrar's discretion is that he will use one form in his office or
the other form in his office.

Senator KENNxDY. Who decides whether the registrar will get one
form or the other?

Mr. GRAY. As I understand it, it is the discretion of the registrar
whether he will use the blank form or the one with the labels on it.
But he gives the same form to all applicants, regardless of which one
he uses.

Senator KENNEDY. I think it would be helpful to this committee to
have indicated in what parts of the State one form is used and what
parts of the State the other form is used.

Can you see any reason why different forms are used ?
Mr. GRAY. The only proper reason that I can imagine is as you

have indicited, that the form which does not label the-lines, and for
convenience, let us just call that the blank form, that form would obvi-
ously require a greater degree of intelligence. I do not think you can
make any argument to the contrary. That would be the only reason
for using it, that it would require a greater degree of intelligence to
fill it in.

Senator KzNxziqY. You understand, that by your statements, you
have indicated that the form which has the printed material on it
would be easier, it would comply with what I guess is your under-
standing of the law. As a State official, can you give us any rhyme
or reason why the other form continues to be printed year after year
in Virginia ?

Mr. GRAY. I am not a State official, but I cannot suggest an answer
to that; no sir It is a matter of preference. I suppose-

Senator kENNDFY. It is a matter of preference for whom ?
Mr. GRAY. For the registrar.
Senator KENNEDY. Do you understand why any registrar would

prefer one form over the other ?
Mr. GRAY. As I have indicated, sir, the only suggestion I can make

to you is that the blank form, as we have labeled it, obviously requires
a greater degree of capability to register. +

Senator. HART. I apologize for having left and missed the sequence
of this. Who causes these two forms to be printed? Perhaps that
was asked.

Mr. GRAY. The State board of elections, I presume.



Senator H~aT. The State board of elections.
Mr. GRAY. The law provides for the two types of forms, provides

for discretionary use of one form or the other.
Senator HART. You mean the Legislature of 'Virginia has directed

that the State printer prepare two forms of applications to registerV
Mr. GRAY. It has authorized two forms. ,
Senator HART. Authorized two forms. Were you in the legislature

when that law was enacted?
Mr. GRAY. Senator Hart, I am hopeful, but I am not there yet.
Senator HART. I am sure if you had been there you would have asked

the question, why in Heaven's name do we have different forms, would
you notV

Mr. GRAY. I ask it now.
Senator HART. Up to this point, the record does not have a logical

explanation for an answer.
Mr. GRAY. Other than the same explanation as between registrars

as there is between States. Why do some States have literacy tests
and others not have them ? Is it a matter of choice between the States?

Senator HART. I think the analogy is not quite precise. The de-
cision has been made to require certain information of applicants for
registration to vote. Then the State says it will print two kinds of
applications. The answer to the question why, I think, is yet to be
received in the record.

Mr. GRAY. Senator, I cannot give you an answer other than to say
to you that I think that any person who is literate could fill in either
form with no difficulty. It is obviously easier to fill in the latter. But
any person who is literate could fill in either one of them.

Ido not think a person who can fill in the one with the blanks with-
out help, who can read the information in that ,without help, would
have any difficulty filling in the one that does not have the blanks
labeled.

Senator KENNEDY. Just on this point, as I understand it, Greens-
ville and Brunswick Counties use the form which has--the detailed
form, as I understand it.

Mr. GRAY. I do not know.
Senator KENEDY. Well, as I understand it, Brunswick uss the

blank copy, as well as Greensville. Do you think there is a coinci-
dence, and then I shall quote figures, Civil Rights Commission
figures, the accuracy of which I think was greatly sustained by Mr.
Kilpatrick's quoting of the State of Virginia figures, and in which
they were in agreement-

Senator ERVIz. Did not Mr. Kilpatrick say he got them from there?
Senator KENNEDY. He indicated that he had State sources and he

felt they were accurate enough to bring before this subcommittee.
Senator ERVIN. My recollection is to the contrary. The record will

show that he testified he took some of them from the Civil Rights Com-
mission figures.

Senator KENNEDY. I think for the basis of comparison, looking at
Brunswick County, which T understand is one of the counties which
does use the blank, according to the Civil Rights (ommission figures,
there are 79.1 percent of the whiie people registered and only 19.3 per-
cent of the Negroes.
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The thing which I think is of some interest, and I ask whether you
differ with my conclusions, is that it seems that the counties which have
the predominantly white populations use the form with more details
and the counties which have the greater nonwhite population use the
application form which has less detail.

Senator ERviN. I do not believe there is any evidence to that effect,
unless the Senator is testifying.

Senator KENNEDY. I have mentioned that Greensville County and
Brunswick County, which I understand are two counties-

Senator ERVIN. Are they the ones that-
Senator KENNEDY. They are the ones who brought the case in

WiIU8 v. Woodruff, which was brought out, stated and mentioned
earlier in the hearing, as being the places where this case was brought.

I would be delighted if we could receive from you an outline as
to Where, which counties use which applications. And also, to the
best of your knowledge, the figures, the State figures which would cor-
respond to the white population and the nonwhite population. At
least it would help us in indicating whether there is any pattern which
might be indicated.

Mr. GRAY. I shall certainly try to give you any information that
will help you. I can tell you offhand that the Ninth District of Vir-
ginia, which is the far western district of Virginia, in which the pop-
ulation is predominantly white, 90 percent and above white, the blank
form is used regularly in the Ninth District. There is a very, very,
very low colored population in the Ninth District. So your analogy
will not hold up statewide.

If you are trying to relate it to the registration figures, Senator,
it falls down very badly, because this form only came in vogue in 1958,
and ,we have permanent registration in Virginia. So for all these many
years before this time, they had the form with the blanks labeled on it,
and that is not-if the blank form is considered by you as a deterrent
to registration, it did not deter them prior to 1958.

Senator KENNFDY. Then has the percent of nonwhite registrations
increased since 1958, or decreased?

Mr. GRAY. The percentage of nonwhite registration in Virginia has
substantially increase&

Senator KENNFEDY. And has it, could you give me any idea, is the
increase since the passage of the 24th amendment?

Mr. GRAY. Not statewide, and not any specific figure, sir, but gen-
erally, there was a very large increase in the nonwhite registration
last tall, prior to the presidential election.

Senator KENNEDY. Well, it is my understanding that in Richmond
County, until 1964, 17,000 Negroes had been registered, but with the
advent of the 24th amendment, some approximately 11,000 have been
added.

Mr. GRAY. You said Richmond County. I believe you mean Rich-
mond City. Our cities are not in counties in Virginia, peculiarly.

In the city of Richmond, I do not know the exact figure, but cer-
tainly they are substantially accurate. Large numbers of nonwhite
persons registered to vote in Richmond last fall and throughout the
State, generally, I believe that was true.

Senator KENNEDY. Do you think that this is the result of the
elimination of the poll tax?
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Mr. GRAY. I think that that certainly is a contributing factor, Sen-
ator. I do not believe it is the only factor. I think the issues in the
cainpaign were peculiarly pertinent to the voters on that basis.

I think many of them registered because they overcame their
apathy.

Senator ERVIN. I am inclined to agree with Senator Kennedy that
it is kort of peculiar to use two different forms. But I think it is no
more illogical than a bill which says that North Carolina cannot have
a literacy test although 76 percent of its adult population is regis-
tered, whereas New York can have literacy test although only 75.4
percent of its population is registered.

I think it is at least as logical as a bill which says that North
Carolina is brought under this act, although 51.8 percent of its adult
population registered-voted, rather-whereas Texas is not brought
under the act although 44.4 percent of its adult population voted.

Mr. GRAY. I sat here throughout the day listening to figures being
used back and forth. I do not understand why the figures are ma-
terial. If there is any discrimination based on race in any State,
the constitutional rights are supposed to be personal rights. I do
not think the enjoyment of a constitutional right should depend upon
my living in a State where 50 percent of the people did not vote. I
think if there is racial discrimination against a voter in my State, he
should have his remedy.

Senator ERVIN. It is always easier to lump the innocent and the
guilty together and convict them all. When a mob starts out to say,
this fellow is guilty, but he will not get his just deserts if we let him
be tried by the court; therefore, we shall just lynch him.

Mr. GRAY. Senator, while time remains, there are two provisions
of the bill I would like to address myself to.

Senator ERVIN. Most of these forms are printed in the English
language, are they not?

Mr. GRAY. Yes, sir; they are.
Senator ERviN. And anybody who is able to read can read what is

on them?
Mr. GRAY. I believe the same wording appears on both forms.
Senator ERVIN. Whoever is able to write can write the answers

that are required, can they not?
Mr. GRAY. Yes, sir.
Senator ERvIN. So a person who is literate in the English language

would have no substantial difficulty filling out either form, would he?
Mr. GRAY. I do not believe, sir, that any reasonably intelligent

child who has passed the fifth or sixth grade would have a great
deal of difficulty with either of the forms.

Senator KENNEDY. Sir, if I could ask you, in 1958, did not Virginia
pass a law saying that an applicant should register without aid, sug-
gestion or memorandum, on a blank piece of paper?

Mr. 6RAY. Yes, sir.
Senator KENNEDY. Did not the bill say a sheet containing in writ-

ten form no data, printed questions or words? ,
Mr. GRAY. I believe so, yes, sir.
Senator KENNEDY.0 I am informed that this did not work out too

well, since Negro organizations were helping Negro applicants to
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memorize the appropriate forms, so they could write them out on the
blank sheet, where white people were having difficulty.

I believe that in 1960, the law was changed to say that the appli-
cation could be made on forms which may be provided by the reg.
istrar. That permitted the registrar to give one of two forms, is that
correct?

Mr. GRAY. Yes, sir.
Senator KENNEDY. And that was enacted in 19601
Mr. GRAY. Yes, sir, but the registrar uniformly uses one of the

two forms in his office.
Senator KENNEDY. He has the discretion as to which form he

will give out, whether one or the other ?
Mr. G.AY. Yes, as long as we are clear that he does not have dis-

cretion which one he is going to give out to each applicant. He
uses thp same form uniformly.Senator KENNEDY. I understand, but he can receive from the
Board of Electors either one of the two forms, depending upon his
own preference?

Mr. GRAy. Right.
Senator KENNDY. The General Assembly of Virginia in 1962

passed a law requiring the registrar to furnish "a form for registra-
tion," instead of the blank sheet. To your mind, has this taken care
of any of the discrimination possibility that blank sheets give rise to?

Mr. GR.AY. Senator, I do not see how we can say that it is discrimi-
natory if every person who applies is given the same form to use. I
do not see that it is a deterrent or a real literacy test to hand a man
a form and tell him on the form, we want from you the basic infor-
mation which any election official has to have to properly get you on
the books.

You can do this one of two ways. You can have the applicant fill
it in, or you can sit him down in a chair and say to him, "What is
your name?" "What is your age?" "Where do you live?" "Have
you ever voted before ?"

If he answers "Yes," you ask, "Where did you vote last?" and
"Have you lived in this precinct for a year?" and, if not, "Where
did you live before, so we can check to see if you are registered some-
where else, not voting in several places."

Senator KENNEDY. Now, in the 1962 act, actually, you require that
they use the more detailed form, do you not ?

Mr. GRAY. They use either one of those two forms that you have
before you, as I understand it. Both of those are forms containing
the information which they must fill in.

Senator KENNEDY. Well, I feel that as you have mentioned, in this
legislation, there are provisions which prohibit the States from
altering their requirements within the State, their voting require-
ments, without permission, without a sanction by a Federal district
court in Washington, D.C.

Mr. GRAY. Yes, sir; the legislative power of the States is abro-
gated; yes, sir.

Senator KENNiEDY. This, I think, demonstrates to me why that pro-
vision has been included in the present legislation, why there could be
a need. Because it seems to me there is a problem here since we have



had this discourse, by your own testimony and by the testimony of the
Attorney General.

I certainly want to commend you for the reasonableness and logic
which both of you have displayed, the demeanor with which both of
you have testified, because it has been reasonable and responsive to the
questions and it has been helpful. But it seems to iiie that just on the
face of these questions, in the face of both these applications and by
your own statements we have found a registration problem. It just
seems troublesome to understand why there has to be a dual set of
applications available, the discretion on which to use being given to
different registrars, when by your own statement, you have indicated-
and I think just on the face, anyone would agree-that one is a great
deal easier to fill out than the other. This is really one of the aspects
which I think necessitates the kind of proviso in this legislation which
I think many of us are troubled by, and sympathize with those who
feel that this is such a broad expanse of Federal power. But nonethe-
less, I.think it substantiates a belief of some of us that this kind of
provision is necessary.

If you want to comment on that, I would welcome it.
Mr. GRAY. In the first place, Senator, there is other evidence with

respect to Virginia. That is that the Civil Rights Commission, of
which one of the members was an outstanding Virginia Negro, who
is now a Federal judge, found that there was no evidence of racial dis-
crimination in the voting process in Virginia. So we feel that we
come in with a fairly good record.

No. 2, 1 would wonder if the Senate and if the committee would feel
that the very same law which Virginia has with respects to these voting
forms would be inappropriate in Tennessee or Wyoming or any other
State that you may name, and, if so, why is the law not made applic-
able to them as well as to Virginia? Why do we single out the State
of Virginia ?

I have further, sir, in the very beginning of my statement, indicated
that if you are going to le'slate and if you are to deem that this type
of action is appropriate, then you can, instead of just outlawing all
tests, instead ofsaying that-because I see, under this bill, even to call
the applicant in and set him down and ask him what his name is, if he
can respond to that, you must register him nevertheless because you
cannot require him to demonstrate his understanding of anything,
even of his name. So surely you need to clean up the definition of a
"test" under this law.

In doing that, it would be quite simple for you to say, if you dis-
approved the use of the dual forms, to say "We shall not deem it to
be a test if you hand a man a form with appropriately labeled blanks
and ask him to fill in his name, age, residence, and other material which
you have to have in order to register a person to vote." You have to
have these records.

So if getting that information from a person on a form, labeling the
lines and letting him fill it out in his handwriting is not an unreason-
able burden to impose on one who would exercise the franchise, say
so in the bill. People ,used to die for the right t9 vote. Surely they
can learn how to read in order t9 voto.

Senator KENNEDY# Could I just mention on this point that the
Attorney General testified in his statement that voting discrimination
has been widespread in all but South Carolina and Virginia.
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Senator EmN. I do not like to interrupt you, but he said that thiy
had no evidence of voting discrimination in North Carolina.

Senator KPNNEDY. I am just reading from the Attorney General's
statement. I was not meaning to imply anything. I just want to sub-
stantiate, and I certainly think that is an appropriate comment b7
the Senator from North Carolina. I think all of us have admired his
diligence in this undertaking.

But I think the Attorney General himself has stated, and I think all
of us were deeply impressed by the fact, that he felt that Virginia had
not been a place where there had been widespread voting discrimi-
nation.

Mr. GRAY. Senator, those of us from Virginia, I may say to you, in
the short period of time that I served as Attorney General, I traveled
into many other States. I say with pardonable pride that the proud-
est moment of my life were the moments in which I learned from
people of other States, including, Senator Hart, the Governor of your
State, the deep respect which people throughout the Nation have for
the State of Virginia. I do not think that is all due to our history. I
think Virginia has a fine government and a great tradition. We very
deeply resent being labeled as discriminatory in our voting procedures,
because a great number of our people chose not to go to the polls in
November. We resent that very much.

Senator KENNEDY. I share the high regard for the great State of
Virginia. I spent three of the happiest years of my life as a law
student in Mr. Jefferson's university. and my brother did before me.
We have many good friends in Virginia. So I hope you realize that
you are among friends.

Mr. GRAY. I understand that, sir.
Could I ask you to indulge me just for a couple of seconds on two

sort of technical things about the bill?
One is under section 5(b), and as it relates to section 8, I believe it

is--I cannot find it. There is a provision in this bill that if a personis registered by a Federal officer, that registration can be challenged
by anyone who feels he was not properly registered by the Federal
officer. As this bill is presently written, that is a perfectly frivolous
provision, because the Fill provides at the present time that when an
applicant goes before the Federal registrar and gets himself listed, he
is immediately placed on a list, and that is the listing and that starts
the time running, and he must be challenged within 10 days of that
time. Yet it is not the end of that month, not until the end of that
month that the list becomes public. So that no one will know within
10 days that the man has been listed, so no one will ever have an
opportunity to effectively challenge it.

The other point is, sir that I have understood from all the testi-
mony that I have been able to read that it is the opinion, or it is the
thought of the authors of this proposal that in those States which have
a poll tax, the poll tax would have to be paid 45 days prior to the
election in order for an applicant to be permitted to vote under the
provisions of this bill. I respectfully disagree with that interlreta-
tion. As I read this bill an applicant can o'bfore a Federal registrar
and ask to be listed as a quaifled voter. The Federal registrar would
not be interested in whether or not he had paid his poll tax, because
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he would be qualified to vote in a Federal election whether he had paid
a tax or not. He would be immediately placed on a voting list.

When you get over to the section with respect to the payment of poll
taxes, there is no time requirement, this is section 5 (e). There is no
time prescribed as to when he must pay his poll tax. Hecan go to the
Federal registrar and pay his poll tax up to and including the date of
the election.I So the interpretation that has been placed on the bill that he would
have to pay the poll tax 45 days in advance, I believe, is erroneous& If
that is the intention of the authors I believe section 5 (e) should spell
out the time limitation, that he may pay his poll tax to the Federal
registrar prior to or simultaneously with his registration to vote.

No such provision is in it now, and I think it will lead to great con-
fusion and will permit him to pay taxes on the day of election.

This is important, I think, for some of the reasons mentioned this
morning. This does tend to lead to fraud and attempts to pay a per-
son's poll tax in order to get his vote.

I do not have these remarks in shape to file with the committee. I
do not want to indulge upon your time with some oratory at this late
hour. I would like, if I may have the privilege of placing these in
proper form, to submit a copy to the committee.

Senator ERvIN. That will be granted.
As I understand your testimony about these two forms, the only

discretion the registrar has as to which form he will use is which form
he will receive?

Mr. GRAY. As I understand it, he will get a package of forms, one
kind or the other, and he will use that form consistently. •

Senator ERVIN. He has no discretion as to which one he is going
to ass out after he makes his selection ?

Mr. GRAY. I think if we lay what we are trying to talk about out
here on the table, he does not have the discretion to hand the simple
form to a white man and the blank form to a colored man.: Is that
not what we are trying to say? He does not have that discretion,no. sir. •zSenator ERviN. I would like to say that the people of North Caro-
lina resent a congressional proposal that one-third of them be branded
without a trial but by a congressional declaration that they are unfit to
enjoy the same constitutional rights and privileges that the people in
43 other States are going 'to be permitted to enjoy under this bill.

As a Senator from North Carolina, I resent it myself. I do not
believe in legislative trials for anyone, andt that is what this bill
does. And it persists in keeping North Carolina in here, 34 counties,
notwithstanding the fact that the Attorney General himself has
come down here and said that he has no evidence that they engaged
in violation of the 15th amendment.

Mr. Giu . Senator, I can only say for Virginia that I sincerely be-
lieve if there is any colored person in Virginia who can show he is
being discriminated against on his right to vote he would not have
to go to a Federal official; I am certain that the State authorities
would assist him in getting his right to vote. _

Senator HAMr. If I were one of those persons you have just de-
scribed and I were aware of the actions taken in the last 6 ,ears by
the State legislature with respect to this business of registration
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forms, I would not be quite as optimistic or confident as you are.
That is my reaction to the sequence of events that occurred in the
State legislature in the evolution of that registration treatment.

Mr. ray. Virginia has had pains in the last 10 years, along with
other parts of the Nation, Senator.

Senator ERvIN. And Virginia certainly did not try to fix an elec-
tion law to apply in one section of Virginia and not apply in the
others, did it?

Mr. GxiAY. Not to my knowledge, sir.
Senator HART. That is exactly what Virginia did when they said

it is up to the registrar to do it one way here and another way an-
other place; right in Virginia.

Senator ERVIN. We shall recess until 10:80 am. tomorrow.
(Whereupon, at 5:30 o'clock p.m., the committee recessed, to re-

convene at 10: 30 o'clock am., Friday, April 2,1965.)
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FRIDAY, APRIL- 2, 1985

U.S. SXNATUe
COMMI ON THE JUDICIARY,

Washington, D.C.
The committee met, pursuant to recess, at 10:30 a.m., in room 2228,

New Senate Office Building, Senator Sam J. Ervin, Jr. (presiding).
Present: Senators Ervin, Hart, Kennedy of Massachusetts, and

Fong.
Also present: Palmer Lipscomb, Robert B. Young, Thomas B. Col-

lins, professional staff members of the committee.
Senator ERwIN. I have been asked by the chainan, who is neces-

sarily absent, to preside ovei the committee today. I now call the
committee to order.The first witness is Mr. Frank Mizell, who represents the State of
Alabama.

Mr. Mizel, you are accompanied by Mr. Howell, I believe. You
might give your name for the record.

STATEMENT OF PRANK MIZELL, REPRESENTING THE REGISTRARS
OF THE STATE OF ALABAMA; ACCOMPANIED BY ELI H. HOWELL

Mr. HOWELL. I am Eli Howell from Montgomery, Ala., serving in
the capacity as assistant to Commissioner Mizel.

Senator ERvIN. What is your profession, for the record?
Mr. HOWFELL. I am an attorney, sir.
Senator ERVIN. Mr. Mizell, you have submitted a written state-

ment which you can either 'ead, or put in the record and speak extem-
poraneously; or you can use the statement ,nd interpolate it anytime
you see fit.

Mr. MIZELL. Thank you very kindly, sir.
Senator Ervin and gentlemen of the committee, I want to say that

of course I appreciate the opportunity and the privile e of being
here. Also, I appreciate the remarks of the Senator thatI[ represent
the State of Aabama. That is flattering to me, but it is not quite
accurate. I am just a pick and shovel lawyer. I do not hold any
official connection with the State of Alabama. It happens that I
represent a number of the boards of registrars in the State of Ala-
bama who have been engaged in, shall I say, rather extensive litiga-
tion in the past year or so. I, however, have only been associated
with them, leen retained by them for the past few months.

I But I do have some knowledge of the situation that this committee
has under consideration, you might say at the ground level.
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Senator KENNEDY. Mr. Chairman, just for the record.
Mr. Mizell, are you representing therefore the registrars of the

State?
Mr. MIzLL. Yes, sir, they are separate, independent judicial body

is set up by States' taxes. They each, under Alabama laws and regula-
tions, have the authority to make their own rules. One reason why I
am representing them is we are attempting to get things uniform so
we can eliminate and we think we have eliminated a great deal of the
practices of which there has been considerable complaint.

Senator KENNEDy. Just one thing further. Are you representing
the Governor as well?

Mr. MImi. No, sir, I do not represent the Governor.
I want to say in the beginning that we in Alabama recognize that

the right to vote under our system of government is a special privilege
which should be conferred on all citizens regardless of race, color, creed,
or national origin, subject, however, to the qualifications which are
set out in our State constitution and the statutes which are passed by
our State legislature. We are acutely aware of the fact that there have
been charges leveled against the State of Alabama to the effect that
the guarantee of the 15th amendment to the Constitution has not been
fulfilled insofar as Negro citizens are concerned. I appear here today
before you to answer some of those charges and in opposition to the
proposed Voting Rights Act of 1965--not to question the sincerity of
the motive of any of the proponents of this bill, but to question both
the wisdom and constitutionality of the bill.

Since the constitutional questions have been rather thoroughly cov-
ered by other and more distinguished authorities who have appeared
before you, we will primarily limit our presentation to the question of
the wisdom of the legislation and in this respect, the basic premise
of the proposed bill.

The bill purports to abolish racial discrimination which is alleged
to exist by reasons of the administration of literacy tests or other de-
vices in Alabama and certain other States.

I want to point out later that it is really not the administration of
the literacy tests now; it is a question of literacy iself.

No discrimination is practiced in the administration of the present
literacy tests and in ins tnces where discrimination has been alleged,
the' remedes provided in the Civil Rights Acts of 1957, 1960, and 1964
have proven adequate in every respect to prevent discrimination and
to redress the effect of any proven past discrimination. In short, we
believe, the reasons advanced for enactment of this legislation are
not logical and not valid.

As a point for beginning, the American public has been misled into
believing that the present bill is designed to end widespread and un-
conscionable deprivation of the- Negro's right to vote. They have
been led to believe that the State of Alabama has discriminated in
the administration of its literacy test against qualified Negroes. The
public has been deceived with respect to the difficulty of the Alabama
literacy test so much so as to believe that the test is discriminatory, I
might say discriminatory per se, by reason of its supposed difficulty.

The extent of distortion in this respect has obscured the real purpose
of this bill and, in our judgment good legislation never needs distortion
as an ally. 0
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We do not believe that the public realizes that the purpose and intent
of this legislation is to abolish literacy as a qualification for voting in
the South. It is entirely possible that members of this comnittee have
been mi3led, perhaps inadvertently, into believing that widespread
discrimination is presently practiced against qualified Negroes in theirefforts to register and vote in Alabama.

We will cite only a few of hundreds of examples of misrepresenta-
tions made by national news media.

Time magazine in its issue of February 12, 1965, on page 16 states
that applicants for registration in Alabama are given a 20-page test
on government. I .

Well, that is just not true. They are given a 4-page test and it really,
as Mr. Howell very correctly points out, is not a test at all. It is merely
an application which consists of part 1, in which the applicant him-
self is not even obliged to write anything. He just gives basic informa-
tion as to his birth and residence to the registrar and the registrar
fills it out.

Part 2 calls for information as to whether he is a citizen of the United
States, where lie was born, has he ever been married, and other basic
questions which the applicant himself fills out. We have a part 3 in-
serted which served as a literacy test but which as to areas affected by
Federal litigation have been eliminated. We have stopped using it,
So that is really not a part of it now. The only other thing is an oath.
The person swears that he will support and defend the Constitution of
the United States in the State of Alabama and that he does not advo-
cate the overthrow of the United States or the State of Alabama. That
is really the test in part 6.

Part 5 is. just recording the action of the board. Part 6 is where
some person that knows the applicant vouches for the fact that he is
a resident as stated, which, of course, is necessary under our laws fixing
the list of eligible voters, because I believe it is title 17, 1 believe section
38 of Alabama Code which says a person may not vote except at the
place where he is on the official list of registered voters. Of course,
this is for that purpose, to establish validity what place-at what place
he should be listed.

Newsweek magazine inits issue of March 1, 1965, page 39, states:
"Literacy tests applied to Negroes are often so difficult that college
professors could not pass them. The tests applied to whites are so
simple that any fool could qualify."

This statement is absolutely false.
Senator FoNG. Would you be kind enough to make a copy of that

questionnaire available?
Mr. Mizm . I would be glad to.
(Statement referred to follows:)

[From Newsweek, Mar. 1, 1965J

RIGHT 1b VoTE

(By Kenneth Crawford)

Dr. Martin Luther King has a talent that won't win~him another Nobel Peace
Prize but that almost certainly will get him something he wants much more.
He has a way of picking the right opponents. With the kind of enemies he
makes he scarcely needs friends. Bull Connor, the former police chief of Bir-
mingham, Ala., is, of course, the prime example. Connor, with his pole dogs,
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firehoses, and harsh talk, gave last year's civil rights bill the initial impetus
that ultimately carried it through Congress. Now Sheriff Jim Clark of Selma,
Ala., is performing the same service for a voting rights bill still in process of
drafting but soon to be introduced under Lyndon Johnson's imprimatur.

Clark, with his quick temper and lack of restraining Judgment, has been, al-
most the ideal patsy for King's demonstrators In Selma. mt various times he
has been goaded into using his club and his fists but never his head. He has
been so grossly inept that even some northern sympathizers with the cause of
Negro voting rights have wondered whether he shouldn't be more pitied than
blamed. The Negro youngsters he marched out of town at double time were
rewarded with the last laugh when they lined up before the courthouse to pray,
after he had been hospitalized, for his recovery "in mind and body." Their
prayers apparently were in part answered. At least, Clark made a more rapid
recovery than James Bevel, the Negro leader who was chained to a hospital bed
when he fell ill after Clark arrested him.

LITERACY TESTS

The Selma demonstrations, for all their burlesque aspects, have served the
purpose of dramatizing a conspicuous failure in the whole civil rights effort.
Nothing so far done has assured qualified Negroes that they may vote now, or
that they have any very good prospect of voting in the near future, in many
southern communities. On the frirges of the Old South and in some southern
cities they have made gains. But there are still counties in Alabama and Missis.
sippi where not a single Negro is registered. Literacy tests applied to Negroes
are often so difficult that college professors can't pass them. The tests applied
towhites are so simple that any fool can qualify.

This kind of discrimination persists in spite of repeated attempts by Congress-
in 1957, 1960, and 1984--fo put a stop to it. President Eisenhower, although not
'remembered as a cil rights zealot, sincerely tried to enfranchise Negroes. As
a Senate leader, M'r. Johnson extended himself to the same end. Both agreed
with the moderates who have long contended that the right to vote is the key to
the problem of race conflict-that Negroes, if they could express themselves at
the polling place tind so make their influence felt in government, would them-
selves find ways of righting nonpolitical wrong.

FEDERAL REGISTRARS

Now Mr. Johnson has promised to make another try. The Justice Departme'It,
acting on his inutructions, is working on a new formula. Just what it wL' be
Is not yet known. It will rest on the 15th amendment to the Constitution, which
says simply that "the right of the citizens of the United States to vote shall not
be denied or abridged by. the United States or by any State on account of race,
oolor, or previous condition of servitude." It probably will provide for Federal
registrars to qualify Negro voters when local officials show by a pattern of con-
duct that they won't.

Such a bill will have a good chance of getting through Congress--and without
the agony of delay by filibuster. Russell Long, of Louisiana, the new Senate
whip, has Indicated that he'll support it and that other southerners will "go
along." Indeed, some of the southern Democrats have become convinced that the
Negro vote can be their salvation-that it can help them beat back the Republi-
can challenge in their $tates. For, ironically, "Negroes vote Democratic even
in the face of oppression by local Democratic officials. And Republicans seem
loath to take the advice of Dean Burch, their outgoing chairman, that they go
their way henceforth "with no hint of racism, oveft or covert." Burch seems
to have learned the lesson of 1964 even if some of his associates haven't. But
perhaps Dr. King, with Sheriff Clark's help, will be a better penuader.

-Senator KENNEDY. I have one or: two questions on this point.
Would you prefer that I w,_it I

Senator ERVN. I shall leave that up to the witness.
Senator KENNEDY. Just on the question of the application, I have

one or two questions, but I would be delighted to reserve these 4lues-
tions until you finish your testimOny.

Mr. Mizva,. If it iskgreeable With the Senator, I would prefer that.
However, I am at your pleasure.
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Senator KENNEDY. Then I shall postpone questions.
Mr. MIZELL. That is a quote from Newsweek.
Literacy tests applied to Negroes are often so difficult that college professors

could not pass them. The tests applied to whites are so simple -that any fool
could qualify.

This statement is absolutely false. The same tests are used for all
applicants. If these statements were true we could understand the
basis for concern in these legislative halls and throughout the country
for "harsh" legislation, or even punitive legislation.

On the NBC "Today" show questions from the Alabama literary
tests relating to the U.S. Constitution were read to illustrate their
difficulty, but it was not mentioned that answers to the questions
were provided in printed sections of the Constitution immediately
preceding the question.

This had the effect of misleading the public into believing that the
answers are required to be furnished from knowledge rather than
from an ability to read and comprehend a short section of the U.S.
Constitution.

Millions of Americans have heard rjr read these statements: "The
Chief Justice of the United States could not pass the Alabama literacy
test," and "Applicants may be required to recite the whole of the U.S.
Constitution." The situation has received so much attention that it
is now the subject of comedy.

We emphatically deny that any of these widely disseminated dis-
tortions are true.

Another example is found in hundreds of newspapers throughout
the Nation which have printed questions from the Alabama text with-
out once indicating that the answers to the questions were provided in
printed sections above the questions. Allow me to illustrate just how
misleading such techniques are and can be. I do not mean to era.
barr.ss any member of this committee, but I would like to ask these
questions:

(1) On what lake is Fort Ticonderoga located ?
(2) In what year did the French build the fort ? -
(3) What general led the British soldiers in 1759?
4) To what city were cannons from Fort Ticonderoga hauled?
5) In what year w~s the ruined fort restored?

1t must be obvious that the average American citizen cannot answer
these questions from knowledge. These are questions taken from the
1963-64 literacy test forms used-not in Alabama, but in New York.
To present these New York questions or the Alabama questions as
evidence of discrimination or as evidence of unfairness or difficulty
would certainly deceive unless it were revealed that answers to the
questions were contained in a printed paragraph preceding the ques-
tion.

Senator KENNEDY. Mr. Chairman, at this point, I would like to.
have included in the record the registration application form for the
State of New York printed in its entirety in this record.

Senator ERviN. I would suggest that it be included in the record
after his testimony.

Senator KgNNEDY. After his testimony, yes.
Senator ERviN. The New York application or the application form

used and prescribed by the New York laws or New York regulations
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will be printed in the record in full immediately after the testimony
of Mr. Mizell. I will supply that for the record.

Senator FoNG. Do you have a copy of the New York application
form there I

Mr. Mizium. I will look and see. I am not sure, sir.
It is, of course, a literacy test, which is really what it is. I think

I made clear, but if not, I do want to make clear that in New York,
as in Alabama, the answers are printed on the form preceding the
question, so it is a question of reading,- getting the information, and
writing answers to the questions.
. In New York there are eight questions provided and six must be
answered correctly to pass the test., Eight questions are also provided
on the Alabama literacy test, four of which are reading comprehension
questions and four relate to local, State and Federal Government,
designed to show some comprehension of basic issues of candidates
and offices. I might add that in Alabama, when we have constitutional
amendments to be voted on by the people, these amendments are
printed on the ballot. And of course; it is obvious that an illiterate
voter just simply does not know what he is doing or what he should
do, if he cannot read and have some comprehension of what he is
voting on.

Before passing from the subject of the use of distortion to. suggest
discrimination it may be of interest to note that the Department of
Justice is not above the use of such device

For example, statistics have been used by the Department of Justice
as evidence of discrimination but they are misleading. A single Ne-
gro individual in one case was rejec for registration 24 times. Yet,these rejections were included as evidence of individual Negroes re-

jected to sustain the charge of discrimination based on statistics.
In one county, the Department of Justice cited 247 Negro rejec-

tions within a specified period to show statistically that Negroes were
discriminated against. All of these 247 rejections were accounted for
by 58 persons. And time after time, where other counties have been
litigated, I have asked the question from the standpoint about the num-
ber of repeats and 'it is rather amazing, because it is done for the pur-
pos, we think,,of creating statistics.

Naturally such distorted figures would tend to show discrimina-
tion. Citizens of the United States should not feel compelled to stand
on guard against sucX tactics by our own Department of Justice.
These are but a few examples, where the Department of Justice has
illustrated a determination to fabricate evidence to sustain allegations
of discrimination.

Other cases involve advising out-of-State students, nonresidents of
the State of Alabama, to apply for registration knowin they were
not qualified under Alabama law. That refers specificalIy to Macon
County, where Tuskegee Institute is located.

There is another example worthy of mention of a Federal district
judge finding discrimination as a matter of fact on the basis of evi-
dence which showed that under one test 19 percent of the Negro appli-
cants failed, whereas 34 percent failed under a new test. So he ruled
out the literacy test. But this did not take into account overwhelm-
ing evidence by local Negro leadership in that particular case and
before the Civil Rights Commission which indicated that the vast'
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majority of qualified Negroes in that county had already been
registered.

I think that in 1950 there were less than 80,000 registered. The
illiteracy rate of eligible voters of that segment of the population was
32 percent. And by 1960, 63,000, or more than 100-percent increase
in registration, had been accomplished and the literacy rate had in-
creased to 45 percent; in other words, an increase of approximately 15
percent in the literacy rate resulted in a 400-percent increase in regis-
tration and it had grown progressively that way, on down to this date.

Now, as to this 123,000, this represents approximately 59 percent of
the qualified literate Negroes, meaning those who are 21 years old or
over and who met resilience requirements and have completed the
sixth grade. That is a. presumption of literacy under the Civil Rights
Act. I would not say that it is really a presumption of literacy. I
personally do not agree with the fact that because somebody has
completed a'sixth grade he is necessarily a literate person. There may
be people who have never completed the sixth grade who are far more
literate than those who have, or sometimes than those who have even
finished college. But that is a case where implementation by way of
rule of evidence, set up in the Civil Rights Act of 1964, have really,
through implementation, been created into substantive law, which we
think was not the intent of Congress when it was put in there.

By comparison, roughly 84 percent of qualified whites are registered.
Therefore, statistics based on population alone without regard to

literacy cannot and should not be used as valid evidence of
discrimination.

What we are saying is that the problem of discrimination in the
administration of literacy tests is not nearly as great or as widespread
as many of you may have been led to believe. This being true, we
believe most sincerely that the remedies provided by the Civil Rights
Act of 1964 are more than adequate to correct ahd to prevent and to
redress any offenses against State and Federal law which may have
occurred in the past. The answer to the problem is not to be found in
Federal registration of illiterate whites or Negroes, 'but rather the
answer is--well, not to abolish illiteracy but eliminate it. It is an
ironic paradox that at the -very time Negro schoolchildren who are not
able, not old enough to vote, are taken from the schools and into the
streets to demonstrate, that the Alabama Legislature was implement-
ing a program for free textbooks for all the children in grades 1
through 12 in Alabama which has for its purpose the prevention of
dropouts and to help abolish illiteracy.

It is further a paradox that an economic boycott would be advocated
as a means of redress, when school revenues depend directly on con-
sumer purchases in Alabama. It is a further paradox that Negro
schoolchildren were skipping school in Dallas County at the very tune
the Justice Department was claiming in Federal court that the State
was causing the Negro to be "culturally deprived."

Some may suggest that a plan of abolishing literacy rather than
literacy tests is too slow, but a faster remedy in the form of registra-
iton of illiterates, whether white or Negro, may. be a cure more to be
avoided than the disease. i

Others may contend that present remedies provided by the Civil
Rights Act of 1964 are inadequate to meet the problem of future dis-
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crimination in the administration of literary tests but the fact is that
the present judicial remedies provided by the Civil Rights Act of 1964
are more than adequate and have proven so in Alabama. For ex-
ample in suits, it has been ruled that any person denied the right to vote
may apply to a Federal court and his application will be processed
either by a court-appointed official or referee. One Federal judge
requries minute reports of registration to be furnished to him. In
instances where it is held that registration procedures or a currently
used literacy test is more difficult than those used for the registration
of white persons, in the past Federal courts have enjoined the use
of such procedures or literacy tests all together. That is really the
situation in Alabama today. We do not have any literacy tests where
there has been any question of so-called discrimination in so-called
illiterate counties. The unmitigated and, by the way, unreported
truth is that in five Alabama counties today literacy tests cannot be
used for Negro applicants. Everyone has head of Selma-at least
one side of the Selma story. But what is the other side?

In Dallas County, the center of the Selma demonstrations, and in
Perry County and Mont omery County-these representing the coun-
ties where practically alf of the major demonstrations have occurred,
no Negro can be rejected for failure to pass a literacy test, and in fact,
in none of these counties can a literacy test be given. These facts are
not reported by the press and the Justice Department ignores them.
Many of the ministers and other sincere and conscientious persons who
journeyed to Alabama, in our judgment, were misled into believing
that the test required of qualifed Negroes was so difficult that the
Chief Justice of the U.S. Supreme Court could not pass it. We
cannot help but wonder if they knew that in truth a literacy test was
not required in the areas of demonstration and that they were demon-
strating instead as a part of a well-documented plan to abolish literacy
as a qualification for voting in the South, that they would have under-
stood the real problem and the real reason for the demonstrations.
In fact, one Jewish rabbi-I think he was from Pittsburgh-charged
this one particular group leading demonstrations in Montgomery Ala.,
wanted "dead bodies--our bodies." Such is the truth. The leader
of the mass demonstrations has admitted publicly that demonstrations
cannot be successful unless violence occurs.

We recognize, of course, that there are those who believe that a fuller
participation in government by illiterate Negroes will provide a sort
of panacea for the educational and economic ills to which all economi-
cally deprived are subject.

We believe, however, that this view is superficial and repetitious of
the errors made during the Reconstruction era by persons equally con-
cerned and equally sincere.

The so-called racial problem of the South is not racial. It is eco-
nomic and educational. Poverty, ill health, illiteracy, inadequate
housing and inadequate educational opportunities are not racial prob-
lems in the South but problems inherited from the past and in a large
measure attributable to superficial and shortsighted decisions of those
who had previously sought solutions through racial legislation.

The effect then was to divide our people. It generated racial hos-
tility and developedopatterns and attitudes and outlooks in which the
races were unfortunately divided into politically hostile camps.

VOTING RIGHTS



Who can seriously contend that it will-benefit either white or Negro
to subject nine counties in the State of Alabama to the political domi-
nation by a majority which is illiterate?

That is precisely what will happen in nine counties of Alabama,
each of which is characterized by an agricultural economy which
cannot support adequately any of the State services so necessary to
better educational opportunity and economic industrial development.
On the other hand, great harm can result. They depend on funds out
of the general appropriations, funds derived from other parts of the
State.Action begets reaction. The registration of vast numbers of Negroes
who are not qualified from the standpoint of literacy will inevitably
tend toward the development of a bloc vote to counteract the expected
bloc vote of federally registered illiterates. We doubt this is a
desirable end.

One must remember that in Alabama, eight constitutional officers
are elected State at large. Any effort made to divide the white and
Negro into hostile political factions cannot benefit anyone. Those
who deliberately seek to cultivate suspicions and hatred and intol-
erance between the races are a part of the divisive forces in this
Nation, many of whom seek only to serve the objectives of international
communism and not the best interest of the Negro or this Nation.

I will not take your time by citing all the Communists or any of
them who have infiltrated the Negro movement and who are now ex-
ploiting it to the hilt for no good purpose and to the detriment of
us all. However, you deceive yourself if you react complacently to
the Communist infiltration so manifested in the recent events in
Alabama in their street tactics, lies, and distortions.

At this point, let me make it unmistakably clear that the people
of Alabama, in my judgment, recognize that all economically deprived
people have legitimate aspirations and goals and that they have every
right to advance their interest in any of the traditional ' methods em-
ployed by organized labor, farm groups, business and professional
organizations, and others. Freedom of speech and assembly and the
right to petition for redress of grievances is a part of the American
tradition. It is a t;'adition honored no less in Alabama than in any
section of the Nation. We have never opposed lawful and peaceful
demonstrations. We have never condoned or tolerated lawlessness and
violence and we have nex er advocated defiance of law. We vehemently
deny that hatred (tnd ill will exist between the races, of the white and
Negro people of the South.

It is a matter of common knowledge and a matter of great pride
to us that the people of the South have long been characterized by a
sense of devotion to the principles of Christian charity, tolerance,
and forbearance. That forbearance has really been exercised in the
last several months.

I point the finger of shame and I call upon the spirit of fairness
for the American people to condemn and censure those who seek to
indict a whole people for the acts of lawlessness of a handful of its
citizens who are amenable neither to law nor to conscience. Of course,
we have had some unfortunate incidents in our State just as there
have been some unfortunate incidents in all States throughout th6
history of our Nation, but as Ed Mundburg says, you cannot indict
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a whole people. We in Alabama are capable of solving our problems,
but a solution will not be accomplished on the basis of purely racial
legislation.

We have mentioned previously that others have covered the consti-
tutional questions involving the powers of Congress to prescribe in the
area of voter qualifications, but we state a few, points in this regard.

Our forefathers who drafted our Constitution deliberated long and
hard and freely disagreed, but they had the wisdom to see that the
Federal Government should not be given the right to determine voter
qualifications. This bill departs from this clear concept of constitu-
tional government and from the history of constitutional government.

Mr. Hamilton, of New York, in the "Federalist Papers," stated that
it was wise to deposit the right to determine the qualifications of
electors with the States. This wisdom is not destroyed by any amend-
ment made to the original Constitution.

Therefore, traditionally, the right to determine voter qualifications
has been left with the various States and as a consequence, almost half
of the States have laws which provide for some form of literacy test
as a requirement for voter registration. Furthermore, the Supreme
Court has emphasized time and time again that the States have the
power to determine voter qualifications., To be more accurate, I think
19 States do. In 1959, in a case from North Carolina, the Supreme
Court expressly reaffirmed this position.

The High Court said:
The States have long been held to have a broad power to detemine the con-

ditions under which the rights of suffrage may be exercised.

The Court further said that North Carolina's requirement that a
prospective voter "be able to read and write any section of the constitu-
tion of North Carolina in the English language" was one fair way of
determining whether a person was literate and that a requirement that
a person be able to read and write was not a calculated, scheme to lay
a trap for a citizen.

In article I, section 2, it is provided that "the electors of each State
shall have the qualifications requisite for electors of the more numerous
branch of the State legislature." A similar provision is the 17th
amendment.

And, of course, your present chairman, as I am sure all of you are,
is familiar with the Northampton case from North Carolina, where
the Supreme Court of the United States, I believe as late as 1960,
expressly reaffirmed this position. It said:-

The States have long been held to have broad powers to determine the con-
ditions under which the right of suffrage may be exercised. We do not suggest
that any standard which a State desires to adopt n3Ay be required of voters. But
there is wide scope for the exercise of fts Jurisdiction: residence required ents,
age, previous criminal record are obvious examples indicating factor -.dich a
State may take into consideration in determining the qualifications of voters; the
ability to read and write likewise has some relation to standard design to pro-
mote the intelligence of the ballot. A State might conclude that only those who
are literate should exercise the franchise.

That is, of course, Lae8iter v. Board of Northampton County, 368
U.S. 95, and as I say, 19 States have followed that thought.

More than 40 years after the Constitution of the United States was
passed, the people oS the United States confirmed that same thing i-A
the 17th amendment.
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The 14th amendment, in section 2 thereof, provides a remedy which
may be imposed against a State or its people in the event that the right
to vote is dened to any of the male inhabitants of such State, who are
21 years of age or older and citizens of the United States. Had the
Congress of the United States seen fit in 1866 to write the 14th amend
ment in such a manner as would have allowed the Federal Government
to determine the qualifications of the electors in the various States,
the simple expedient would have been to have proposed an ameid-
ment to the Constitution with such a provision. Instead of that, no, it
is not within the scope of our authority. They just provided a means
of punishment in case there was the denial of the right to vote. As I
have said, that is in section 2 of the 14th amendment. The 15th
amendment is no different. It merely provides that the right of
citizens of the United States to vote shall not be denied or abridged
by the United States or by any State on account of race, color, or
previous condition of servitude. There is nothing in the amendment
which grants to the Federal Government the right to set the qualifica-
tions of electors within any State.

I interpolate, the 15th amendment does not say the Negro must be
allowed to vote because he is a Negro. It simply says he cannot be
prevented from voting on that account. There is nothing in the
amendment which grants to Federal Government the right to set
the qualifications of electors in any State.

Before leaving this subject, we do feel that circumstances existing
in Alabama will illustrate the fact that the 50-percent criteria for
classification of States to which this bill would apply is arbitrary, as
admitted by the Attorney General, and without reasonable justifica-
tion as a criteria for establishing or determining the existence of dis-
crimination or the denial of the right to vote. This, too, may invoke
a constitutional question.

For example, in the last general election, there were countless thou-
sands of persons registered-in Alabama but who did not vote for the
reason that they were Democrats and would not vote Republican and
in the case of Negroes in particular, who would not vote either or for
unpledged electors. Wa4 this by design? There is much evidence to
indicate that a plan to abolish literacy as a qualification for voting
has been on the boards and I might say in the minds of people, for a
long time. Will it be possible in other States for a minority to with-
hold its votes in a general election and subject other States by simp'3
amendment to this act to the 50 percent criteria as a basis for abolih-
ing a literacy test ?

Will the Senate sanction this sort of thing as a part of the demo-
cratic process? All it would take would be a simple amendment to
this and then it would bepossible for the minority in a State to control
the situation and abolish literacy.

Historically, Alabama has been a one-party State since 1876--elec-
tions have been won or lost in Democratic primaries. The numbers
who voted in the general elections signified nothing more than indif-
ference and such figures do not furnish a reasonable basis for
classification.

I just state, in my memory u until recent times, the primary of
course, was your real fight. You had the general election and in a
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county of 50,000 people, you might have as many as 1,500 or 2,000
people participate in a general election. It was a foregone conclusion.

I of you are aware that during and following Reconstruction,
Negro voters outnumbered white for many years. It is also common
knowledge that they were affiliated with the Republican Party. This
action begot reaction. The white democratic primary resulted. What
self-respecting Negro would want to vote for candidates of a party
whose slian was "White Supremacy."
IRepublcans have never nominated by party primary elections, and

the result is that the Negro Republicans voted only in general elec-
tions. Since a Republican candidate could not win, it was only natural
that the Negro should lose interest. Nevertheless, it is a matter of his-
torical fact that a Republican organization with substantial Negro
membership continued its existence in Alabama and Negroes continued
to vote in significant numbers.

The Negro did not participate in Democratic primaries in any
marked degree until the white primary election was ruled unconstitu-
tional in a series of cases highlighted by the famous "White Primary"
case in 1944 in Texas.

Furthermore, veterans, white and Negro, were exempt from pay-
ment of poll taxes in Alabama shortly after the war. Persons over
45 are exempt-white and Negro. In addition, the cumulative features
of the poll tax were repealed in Alabama in 1953.

The repeal of the cumulative poll tax law, more than any other,
accounted for a. tremendous increase in registration of qualified per-
sons in Alabama. Unofficial statistics and studies reveal the interest-
ing fact that the vast increase in numbers of white and Negro voters
following the repeal of this statute were women.

The point we make, however, is that the fact that 50 percent of the
population does not vote in a general election is not in the least indica-
tive of racial discrimination or of threats or intimidation. It is just a
historic fact, gentlemen.

Mass pressure generated by irresponsible and gross distortions and
truth cannot justify this bill.

The truth is that illiteracy, conviction of disqualifying crimes
mobility of the population in the rapid transition from rural to urban
areas--which affect residence requirements-strict requirements with
respect to absentee voting, plus plain inertia and indifference account
for the fact that 50 percent of the voting age population included did
not vote in the general election last November. Nor are these con-
ditions unique to Negroes. Roughly, on6Ithird of adult whites in
Alabama over 21 years of age are not registered.

To further illustrate this point, many mon are disqualified from
voting due to conviction of disqualifying crimes. According to the
Uniform Crime Reports of the United States, issued by the Federal
Bureau of Investigation, Alabama ranked 16th from the lowest, in
crime rate, but still for 1963 the rate was 848 per 100,000 population.
Other figures indicate a conviction rate, mostly of men, of about
10,000 per year for the last 10 years. That takes a large hunk of
people out of the voting business.

Many Negroes who complete more years of schooling in many in-
stances leave the rura areas of Alabama and move to the 'rban areas.
in Alabama or more outside the State, thus leaving within the State
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the less literate Negro. In that connection, in one of the counties in
which litigation is pending, I recall specifically of the Negroes that
are of voting age, really, of 25 years of age or over, because that is the
only age we could get from the U.S. census reports on educational
levels, that of the Negroes left in that county who have not registered
of 25 years of age or over, 84 percent of them were of the fourth-grade
level or below. Yet they complain about incomplete registration in
that county.

Census figures reflect this migration of the more educated Negro
from the State. In brief, Alabama Department of Education figures
show that ever time Alabama educates three Negroes into the literate
class, two of them leave the State. Many go to the urban areas of
New York City, Chicago, Philadelphia, Detroit, Washington, D.C.,
Los Angeles, and other cities. The result is an increased burden on
Alabama to provide for the elderly and the uneducated through wel-
fare in many cases. The further result is the burden it places on the
State to meet the formula of this bill.

In conclusion, let me say that the U.S. Supreme Court in Louisiana
v. The United States, decided on March 8, 1965, a way to assure fair
and impartial administration of a literacy test. That is really what is
sought to be abolished by this bill, the literacy test, not discrimination.
Because for all practical effects, and I say this sincerely, gentlemen,
because I am there where it is working, for all practical purposes, 99
percent, discrimination in the administration of the test is a thing of
the past. It is gone. What we are really trying to do is abolish
illiteracy as one of the factors of qualification for voting. And ofcourse, this bill abolishes such things as criminal disqualification. I
have forgotten whether idiots are accepted or not. But it is a rather
broad sweeping measure, to say the least of it.

But now, in the case of United States v. Duke, decided on May 22,
1964, by the fifth circuit, case No. 20807, which covers it, they went
ahead and approved the principle of freezing past practices of dis-
crimination which the lower court found. They said, well here in
the past, when tests were administered in such a way that they worked
against the colored people and in favor of the whites, and as a result,
if the majority of Negroes are not registered, they should have that
opportunity. Therefore, we are going to exceed State statutes and
freeze these illegal past practices and make the officers of the State
continue to violate the State laws and give everybody the same
opportunity to register under the relaxed practices. But the courts
seemed to realize the evil of the fact that perpetuation of illegal
practices or past bad practices into the future is not a worthwhile
accomplishment. Because they go on to say in this case that, obvi-
ously, when the court, has found that a pattern of discrimination has
denied the opportunity for Negroes to register, although it has regis-.
tered practically all the willing white members of the county, regis-
tration of all voters would be the only completely fair and effective
means of clearing away the effect of the discrimination.

That path, of course, lies open to the State if it sees fit to pursue it.
Thus any remedial injunction freezing the earlier standards to

permit the qualifications of the Nqgroes discriminated against must,
and this is mandatory, mut in the alternative authorize the State to
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require a reregistration of all citizens using such standards of eligi.
bility as meet constitutional requirements.

Now incidentally, we here are starting, have made a motion and
Federal petitions in that respect in some pending litigation in Ala-
bama. But if this voting right act is passed, we will be cut off from
that. We shall not have the privilege of eliminating the effect of
these past , practices and putting our house in order. '

That Duke case was commented on in this Louisiana v. United
State decided on March 8, 1965, decided by Judge Black, where he
said, where the Supreme Court also approved the freezing. It went
on to say:

Under those circumstances, we think the Court was quite right to decree that
as to persons who met age and residence requirements during the years in
which the interpretation test was used, use of the new citizenship test should
be postponed-

In other words, freeze the old practice-
should be postponed in these 21 parishes where registrars used the old interpre-
tation testuntil these parishes have ordered a compelte reregistration of voters,
so that the new test will apply to all or for none-

And cited this case of United State8 v. Duke I have just mentioned.
In this connection there is pending in the Alabama Legislature a bill

which would require a literacy test similar to that administered by
New York, State, with similar provisions with respect to educational
achievement acceptable as evidence of literacy and provisions to assure
an absolutely impartial administration of the test.

Therefore, Mr. Chairman, we respectfully submit that the bill
now under consideration has no constitutional basis and is predicated
upon an erroneous presumption that literacy tests are used to discrimi-
nate against Negroes. We further submit that charges of discrimina-
tion in: the administration of the test in Alabama have been grossly
exaggerated and these charges, together with other distortions of fact,
have caused mass pressare to be applied upon the Federal Government
to correct discrimination in voter registration, which we say does not
now exist, and which, if such discrlmination- d-id--ist, the Federal
courts, using present laws, are competent to correct, including the
allowance of complete reregistration of voters, as sanctioned by the
U.S. Supreme Court.

I want to add, however, in closing, that every court decree handed
down in this type of case and every Civil Rights Act and every Voter
Rights Act which takes a right away from Alabama and its internal
government is taking a right away from all the people of all the States
of America and adding it to a supergovernment, which even now is
reaching startling similarity to communistic type of government by
the way it is regulating and, yes, dictating, even some of the minutest
details of our ways of living and our ways of making a living. So
we say that the desire now for this legislation is to abolish literacy
and to enact compulsory voting. What does compulsory voting sound
like? It does not sound like the United States. I do think this is
particularly apropos of the situation. With your kind indulgence,

shall read a little statement that the Republican President, Calvin
Coolidge, made at the College of William and Ma~yy, on May 16, 1926.

No method of procedure has eve4 been devised by which liberty could be
divorced from self-goverfiment. No plan of centralization has ever been adopted
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which did not result in bureaucracy, tyranny, inflexibility, reaction, and decline.
While we ought to glory In the Union and remember that it Is the source from
which the States derive their chef title to fame, we must also recognize that
the national administration is not and cannot be adjusted to the needs of local
government. It is too far away to be informed of local' needs, too inaccessible
to be responsive to local conditions. The States should not be induced by
coercion or by favor to surrender the management of their own affairs.

Thank you, gentlemen.
Senator ERvIN. Is it not just one step beyond compulsory voting to

a law which would tell people how to vote ?
Mr. MIZELL. Yes, sir, I thoroughly agree with the chairman on that.

It inevitably leads to that situation.
Senator ERVIN. I would like to ask you whether you agree with

me in the view that there is no need for any new law to secure the
registration of any qualified person anywhere in the United States?

Mr. MIZELL. I think that is eminently correct. We tried to state
that in our feeble way. I can say definitely from firsthand knowledge
that it is being done in the State of Alabama today under existing
laws.

Senator ERVIN. I would like to ask you if there are not a number of
statutes available to the Attorney General under which any election
official who willfully denies to any qualified person of any race the
right to vote can upon conviction be sent to prison for as much as a
year and fined as much as $1,000?

Mr. MIZELL. That statute exists and I have heard of it being en-
forced or at least investigations in connection with it being made,
yes, sir.

Senator ERVIN. And is there not another statute, for the protection
of any qualified person who is being denied the right to register to
vote on the basis of race or color pursuant to a pattern, or agree-
ment between the election official and one or more other persons?

Mr. MIZELL. Yes, sir.
Senator ERVIN. This requires a conspiracy between election of-

ficials and others, does it not? At least more than one person?
Mr. MIZELL. Well, I think their acts could no doubt be construed

as a conspiracy. _
Senator ERVIN. If thee is a systematic plan in part of any voting

district to deny qualified people the right to vote on the basis of race,
it necessarily involves a conspiracy does it not ?

Mr. MIZELL. I should certainly think so, yes, sir.
Senator ERVIN. Is there not another criminal statute which pro-

vides that wherever an election official-this is the substance, not the
wording--conspires with another person to deny any qualified person
the right to vote on any grounds whatever, he is guilty of a felony and
can be imprisoned as much as 10 years and fined as much as $5,000 or
both?

Mr. MIZELL. That is my recollection, yes, sir.
Senator ERVIN. Now, are not both grand and petit :jurors in Fed-

eral courts drawn from a jury box prepared by the clerk of the Fed-
eral court and the jury commission prepared by the Federal judge?

Mr. MIZELL. Yes sir.
Senator ERVIN. And the State h as no control.
Mr. MIZELL. No control over that. For instance, in Alabama,

women do not sit on the jury under Alabama laws. Yet so far as
the Federal courts are concerned, they do sit on the Federal juries.
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Ilried a case a week-the week before last and one of the lady jurors
on the Federal jury had the misfortune to admit kinship to me.

Senator ERVIN. Now, State officials have no power whatever to do
anything in respect to either the selection of persons whose names
shall go into the jury boxes in Federal courts or in respect to the
names that are drawn from those jury boxes, do they?

Mr. MIZELL. None whatever.
Senator ERVIN. That is solely a Federal function?
Mr. MIZELL. Yes, sir.
Senator ERVIN. Now, the Federal Government has in every judicial

district in the United States a full-time U.S. attorney and several
full-time assistant U.S. attorneys, does it not?

Mr. MIZELL. Yes, sir.
Senator ERVIN. And the Federal Government has in every State

of the Union FBI agents to conduct investigations into violations of
law, does it not?

Mr. MIZELL. Along with numerous subagencies throughout the
State.

Senator ERVIN. Is it not true that Alabama and most of the other
States covered by this bill are in large measure rural States?

Mr. MIZELL. Yes, sir, comparatively speaking, although I believe
that we have just crossed the line into an industrial State.

Senator ERVIN. They are, however, States where a very substantial
part of the people live in rural sections.

Mr. MIZELL. They do, and that is our history, of course; it is a
rural history.,

Senator ERVIN. And is it not true that the Federal courts in each
of these States sit in certain selected places in the State and not in
every county of the State?

Mr. MIZELL. That is true; yes, sir.
Senator ERVIN. Is it not true that as a result of that, normally a

person who is charged with violation of a Federal criminal statute
is tried at some distance from where he lives and where he has friends
and influence?

Mr. MIZELL. It often happens that way. It is not altogether true
in every case. But it often happens that way.

Senator ERVIN. He is either normally a man-
Mr. MIZELL. Well, in my district, the middle district of Alabama,

the court sits at Montgomery largely. That is the home base. My
native county_ is 100 miles to the south and people have to come
from there to Montgomery to be tried.

Senator ERVIN. In a reat many instances, often a man is tried in
Federal court for a Federal crime anywhere from 25 to 100 to 200
miles from his home?

Mr. MIZELL. Yes.
Senator ERVIN. And does not the Federal judge have the power to

express an opinion on the facts in a criminal case?
Mr. MIZELL. They very often do.
Senator ERVIN. H as it not been your experience as a lawyer in

Federal courts, where the- judge does express, an opinion on the facts,
the jury virtually always follows his opinion ?



VOTING RIGHTS

Mr. MIZELL. Yes, sir; that is my opinion. Of course, it depends
upon which way the judge comments as to how I feel. I can say
that.

Senator ERVIN. The Attorney General testified here the other day,
and he admitted that in the past 4 years, there had not been a single
prosecution. instituted under either of these criminal statutes, based
upon alleged deprivation or conspiracy to deprive any qualified per-
son of the right to vote on the basis of race or color. Do you not
believe the Attorney General ought to try one of those criminal prose-
cutions before he indicts a whole people and says he does not think
he can get a conviction?

Mr. MIZELL. I think he should try that and I also think the At-
torney General should investigate the question of thu: administration
of literacy tests in other States throughout the United States. I
doubt that this committee has any statistics as to other States than four
or five States in the South on this proposition, because I do not
think the Department of Justice has taken into consideration the fact
that Hawaii, I think, has some sort of test and New York, and various
other States I can name.

Senator ERvIN. That is one of the inequities of this bill, is it not?
It would try to eliminate the literacy tests in some 7 States and leave
the literacy tests in full force and effect in 13 or 14 other States?

Mr. MIZELL. Yes, sir.
Senator ERvIN. In addition to these two criminal statutes, is it not

true that the Attorney General has the power to put into effect the
litigation under the Civil Rights Act of 1957 and 1960?

Mr. MIZELL. He certainly has and he has extensively done so.
Senator ERvIN. And does not the Civil Rights Act of 1957 provide

that in any case where the Attorney General has reason to believe
that any voter is about to be deprived of his right to vote on account
of race or color, he can bring a suit in the name of the United States
and it is the business of the taxpayers of the United States to secure
that man's right to vote?

Mr. MIZELL. Yes, sir.
Senator ERvIN. And is not that case triable before a Federal judge

without a jury? .0
Mr. MIZELL. That is my recollection.
Senator ERvIN. In other words, it is providing a remedy under the

Federal law?
Mr. MIZELL. That is right, yes.
Senator ERvmN. The 1960 Civil Rights Act provides that if the

court finds in one of these actions brought under the 1957 act
that a single individual who is qualified to vote by State laws has
been denied the right to vote on account of his race or color, the court
can then inquire as to whether or not that denial was pursuant to a
pattern involving numbers of that individual's race and on the find-
ing that such a pattern exist, the court itself can pass on the qualifi-
cations of the voters or appoint referees to do so.

Mr. MIZELL. He definitely can and that has happened a number of
times in Alabama.

Senator ERVIN. There is no limitation in that act upon the number
of voter referees the court can appoint when he finds a person has
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been denied the right to vote pursuant to a pattern because of his
race?

Mr. MIZELL. Ko limitation of number and no regulations or state-
ment as to qualifications.

Senator ERvN. And the question of whether or not there has been
a denial or a deprivation of the right to vote on the basis of race or
color and also whether it was done pursuant to a pattern is a question
offact to be decided by the Federal judge without a jury I

Mr. MznL. Yes, sir, that is correct.
Senator ERVIN. Do you not believe that competent attorneys under

these statutes can procure the registration of any qualified voter who
is denied the right to vote on account of his race or color anywhere
in the United States?

Mr. Mizia . I very definitely believe that and know that it has been
done in many instances.

Senator ERwIN. Do you not agree with me that in an effort to pass
bills of this nature, the charge that literacy tests are tests used to deny
the Negroes the right to vote has been magnified out of all proportion
to the truth ?

Mr. MIZELL. Yes, sir; I thought I had gone into that extensively.
Senator ERviN. I would like to call your attention to something to

sustain this out of the report of the U.S. Civil Rights Commission, the
one called "The 50 States Report." This shows on page 454 that during
the year 1960, 239 687 names were added to the registration books in
North Carolina; tKat 208,672 of these names were those of whites and
31,015 were the names of nonwhites.

Page 463 of the same book shows that a number of persons in the
whole State of North Carolina, not only in the 34 counties that are
being deprived of a portion of their sovereignty under this bill, but
in the other 66 counties in the whole State, 759 persons failed a literacy
test. In other words, 759 persons out of a total of 239,687 failed the
North Carolina literacy test. 1

Now. I do not guarantee my fires, but I have had them checked
by others who are better mathematicians than I am. This reaches the
astounding conclusion that this percentage of North Carolinians were
denied the right to register on account of the literacy test: 0.00318.
Turned around the other way and putting it affirmatively, it shows that
of all the North Carolinians, white and nonwhite, who took the literacy
test, who applied to register in 1960, this percentage passed the liter-
acy tes" 99.99684.

Now, do you not agree with me that a bill which would deny North
Carolina or any part. of North Carolina the right to administer its
literacy test on the basis of figures like that is worse than using an
atom bomb to kill a mighty small mouse?

Mr. MIZELL. It is on the same principle and I agree with the Sen-
ator. In that connection, if I may, I would like to point out that 90
percent of the increase of Negro voting registration in Alabama, start-
ing in 1963, had been in the counties not under court order and that
those that are registered are literate Negroes.

Senator ERVIN. Yet the President of the United States, the Depart-
'ment of Justice, 66 Members of the U.S. Senate, and I do not know,
how many of the Menfters of the House of Representatives, are urging
Congress to pass a bill which would say that 34 counties in North
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Carolina should be deprived of the right to exercise a constitutional
right secured to them by the second section of the first article of the
Constitution and the 17th amendment and by the 9th and 10th amend-
ments because only 99.99684 percent were able to pass the literacy
test in North Carolina in 1960.

Mr. MxzsLL. Yes, sir.
Senator ERviN. Can you'imagine any premise for a bill that is more

absurd than that as to North Carolina's 34 counties I
Mr. MIZELL. Well, of course, you have to recognize that perhaps in

the birth of this bill is a lot of emotion and with some elements, we
cannot help but think some madness.

Senator ERVIN. So far as I can see, they still persist in that recom-
mendation, nothwithstanding that the Attorney General of the United
States came down here and told this committee that he did not have
any evidence of any present violations of the 15th amendment occur-
ring in any 1 of these 34 counties.

Mr. MIZLL. Yes, sir.
I will say, I just noted a UPI article in yesterday's paper, talking

about a conference, a news conference of President Johnson, that
makes this statement:

Under the Johnson plan, the illiterates are home free although the President
could nob quite bring himself to say so in his news conference discussion of the
voting rights bill. But Johnson did say that the bill was open to improvement
by amendment.

I heartily agree. One way, if I may suggest here, if you really want
to go about eliminating these past practices and if you want to pass a
bill like this, put a provision in it saying that "Any county or othcr
political subdivision of a State found by a Federal court (in a final
decision) to have denied any citizen the right to vote by reason of color
or race shall thereupon 'be required to strike from its list of registered
voters all persons registered during the period of discrimination as
found and established by the court, and shall thereupon. fix and order
a period for reregistration of any person stricken from its said list of
registered voters under the constitutional and statutory requirements
of the State for voter registration; and, the taking, processing, and
disposition of all such applications for reregistration shall be accom-
plished on a strictly nondiscriminatory basis in accordance with the
requirements of the 14th and 15th amendments of the Constitution."

Senator ERiN. I am going to offer an amendment providing that
any State where 99.99 percent of its people pass the literacy test be
eliminated from the bill.

I hope I get some support from the 66 Senators.
Senator Hart I
Senator HART. Mr. Mizell, your presentation has been lawyerlike

and temperate.
Mr. MIZELL. I hope it will help. That is all I can say.
Senator HART. The principal thrust of your agrument, I take it, is

that illiterates, white or Negro, should not be voting in Alabama and
the State has the right to apply that rule?

Mr. MIZELL. That is constitutional and historically so; yes, sir. That
is not up to me. That is up to the legislature and to the people in the
exercise of that right. Of course,' it is my personal opinion that this
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should be and I think that our country was founded on that basis of
representative government, rather than pure democracy.

Senator HART. How frequently does the Alabama Legislature meet?
Mr. MIZELL. It looks like it meets rather in permanent session. By

law, however, they meet in biennial sessions and subject to special
sessions upon the call of the Governor, who must state the purpose of
the call, I mean of the meeting in the call of the legislature and legisla-
tion not included within the scope of the call requires a two-thirds vote,
I believe of the legislature.

Senator HART. So that under the constitution, the Alabama Legisla-
ture meets on even-numbered years?
* Mr. MIZELL. Yes, sir, but as a matter of fact, they have been in ses-
sion in this quadrennium, this administration, I think in addition to
the one regular session, probably five or six or seven special sessions and
the next regular sessionlagins in May.

Senator HART. The only question I have, I think, would suggest that
I am concerned not so much with the last few years but prior times.

Now, the Supreme Court of the United States outlawed the white
primary in 1944?

Mr. MIZELL. Yes.
Senator HART. Alabama, for the first time, posed a literacy test in

1946. What do you think is so severe with people from our corner of
the country adding that up to give a very clear answer as to the purpose
of the literacy test in Alabama?

Mr. MIZELL. Well, I want to say this, that for many years prior to
19- what did you say it was, 1946?

Senator HART. The Court said you could not run a white primary
in 1944, and the legislature said, "Well, we will impose a literacy test,"
in 1946.

Mr. MIzELL. Prior to that, of course, the State constitution had a
provision that anybody who owned 40 acres of land, and it also required
a literacy test prior to that. I think the Senator is mistaken about that
as I recall.

Senator HART. My information is that Alabama posted its literacy
test in 1946 for the first time. I shall be glad to have that corrected.

Mr. MIZELL. I have been advised by 'Mr. Howell that the require-
ment was that the voter had, prior to 1946, had to be literate or must
own 40 acres of land. In 1946, the alternative of property owning was
eliminated.

Senator HART. Run through that again. I think I did not under-
stand the answer.

Mr. MIZELL. Prior to 1946, it was a requirement that a voter be
literate and they accomplished this by a subjected test of reading and
writing sections of the Constitution, or, in the alternative, if he owned
properyt, 40 acres of land, if he was illiterate but owned that land, he
could be registered. In 1946, this alternative of landowning was
eliminated, so it was strictly on a literacy basis from then on.

Senator HART. Before 1946, it was ar statutory requirement that a
voter be literate or the owner of property in that acreage?

Senator KENNEDY. That is my understanding of it; yes, sir.
Senator HART. All right, in 1946, the State legislature amended

the law and struck out the property ownership as a qualification for .
voting? 0
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Mr. MIZELL. It was done by constitutional amendment, by vote of
the people.

Senator HART. Then it was not a statutory requirement prior to
that if it required a constitutional amendment.

Mr. MIZELL. I think it involved some statute that implemented the
constitution,, or it may have been directly applied by the boards as a
constitutional requirement. Frankly, I am not too familiar with it.

Senator HART. The present state of this record, then-
Mr. MIZELL. In 1946, I was busy in other activities in the United

States, a war, getting over it.
Senator HART. But somebody in 1946 had something in mind when

they fussed with this test. The purpose would ap pear to be from the
chronological evolution that the purpose was to discriminate.

Mr. MiZELL. Let's face facts, Senator. It is a historical fact, and
there is no evidence apparently made to prevent it, that for many years
from the period of reconstruction on, there were attempts made in all
of the Southern States to limit the voting to the white electors. And it
was, of course, successfully done and this was a continuation of that
and it was finally eliminated.

Senator HART. Is that not the point, until the Supreme Court struck
down the white primary, that was in effect the device to accomplish
the purpose? Thereafter another device was needed and somebody
thought the application oi this literacy test would serve that purpose.
That is the way we read the chronology of the evolution of this.

Mr. MIZELL. Well, that is your interpretation.
Senator HART. That is right.
Senator ERviN. I would like to ask one question. You are not

willing to assume the responsibility for all the inferences which some
people north of the Mason-Dixon line may draw about Southern
States; are you?

Mr. MIZELL. No. Of course, I am free to admit that under the
present circumstances and under present laws, things were done in the
past that were impermissible today. And if so, you can say, well, you
are condemning people. You are saying they are guilty of this and
that. Now you are attempting to propose a bill that is in effect an ex
post facto law punishing' them for what was done 30 or 40 years ago.

Let me, if I may, read into the record the history of the changes of
voter registration in Alabama. I would say:

One, that the changes have favored Negro registration in that they
have come before similar Federal action. In 1946, the legislature pro-
vided two extra registration days per month for all counties at a time
when Negro interest was increasing in voting, especially among serv-
icemen returning.

Two, many local boards from 1950 to date have special legislation
increasing meeting days and providing clerical help in the counties.
Such action has been.

Three, in 1951, the property alternative as a means of qualifying
was removed. Sociologists had determined that this requirement, at
least the alternative, was one which worked in favor of whites instead
of the Negro.haebngiful

Four, the requirement that-appliants must have been gainfully
employed the greater part of the year prior to registration was re-
moved. This requirement was considered to be one which worked
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more in favor of whites than of Negroes. I do not agree with that
conclusion.

Oh, yes. The distinction is, of course, that the requirement favored
the whites and the removal favored the Negroes. We want to get
straight on that.

Before 1953, the cumulative features of the poll tax, which was a
requirement to pay $1.50 for each year from "21 through 44," regard-
less of age at the time of registration, was removed.

And of course, that happened. January 1964, the Alabama Supreme
Court ordered boards to use literacy and citizenship tests for all appli-
cants, regardless of.the registrars personal knowledge as to the literacy
of the individual applicant and prescribed uniform tests and proce-
dures for all. Congress, of course, got around to that in July of 1964.

In January 1964, Alabama Supreme Court ordered forms requiring
a record to be kept of these tests. In February of 1964, of course, the
registrars agreed to receive the new forms and tests in which discon-
tinued use of 1952 application forms that one of the Federal judges
said were too onerous and which the Department of Justice strenuously
objected to.

Senator ERVIN. Senator Kennedy
Senator KENNEDY. Mr. Mizell, I would like to develop a line of

questioning on the applications that are necessary for citizens ofAlabama.
Mr. MIZELL. Yes, sir.
Senator KENNEDY. You have reviewed it, just let me review it with

you. If I am mistaken, correct me.
From 1952 through January of 1964, you had the questionnaire you

have outlined in your memorandums there, which consisted of five
different pages. There were no inserts?

Mr. MIZELL. No, sir. From 1952 until 1964, there was an applica-
tion for registration which consisted of four pages, but it had consid-
erably more questions in it than the present application form, which
was begun to be used in January or February of 1964.

Senator KENNEDY. That is what I was getting at.
Now, in February of 1964, the application changed, and there was

provision in the application in 1964 for the inclusion of inserts, as I
understand it.

Mr. MIzELL. Yes.
Senator KENNEDY. And inserts were used from February to

August?
Mr. MIZELL. One type of insert was.
Senator KENNEDY. One type of insert was used from February to

August, and, as I understand it, they were changed monthly.
Mr. MIZELL. Yes, sir.
Senator KENNEDY. Now, in August, the procedure changed?
Mr. MizEm. No; the procedure did not. change. The form of the

insert changed. The procedure to use the insert changed.
Senator KENNDmY. Well, now-how did you state it?
Mr. MizLT. I said the procedure for using the insert changed.
Senator KF.NNEDY. Did the number of inserts change?
Mr. MIZELL. As far as the voters; no, sir. The number of inserts

that were available, I might say, did change. Here is what happened
following-

750



VOTING RIGAT7

Senator KENNEDY. Let me just ask, cis I understand it, although the
number of inserts that had to be filled out, the number of those did
not change, nonetheless, there was a significant increase in the number
of inserts which were available to applicants in the State of Alabama
after August 1964 1 Is tl~at substantially correct?

Mr. Mizm, Well, that is not quite true. Only one insert was
available to each applicant.

Senator KENNEDY. And how many did-how many different-
Mr. MIZELL. Oh, you mean in February? Excuse me.
Senator KENNEDY. Would you read the question?
(The question was read by the reporter.)
Senatro KENNEDY. Is that correct?
Mr. MIZELL. Well, the number of available applicants remained

constantly. They only had to administer the literacy test-
Senator KENNEDY. Were there approximately 100 different inserts

which were available to applicants in the State of Alabama, one of
which has to be filled out by any different applicant? Is that correct
or is that not correct?

Mr. MIZELL. If I may explain it please, sir. There were 100 differ-
ent inserts prepared by the Supreme Court and issued to the boards
of registrars and pursuant to a court of appeals opinion in the Ramaay
case, the applicant allowed to choose at random any one of those 100
inserts as his literacy test. So he is only involved with one.

Senator KENNEDY. How many inserts were available to choose from
prior to August?

Mr. MIZELL. One.
Senator KENNEDY. So there was an increase--that is right, there

was an increase in the total number available to be selected by an
applicant after August, is that correct?

Mr. MIZELL. No, sir. I just do not construe it that way. There were
more being used in the process but as far as the individual applicant
was concerned, the figure remained constantly.

Senator KENNEDY. The figure remained constant, but there was a
greater number to be selected from ?

Mr. MIZELL. Yes, that is correct.
Senator KENNEDY. Well, then, the number increased, is that cor-

rect?
Mr. MIZELL. The number to be selected from increased, yes, sir.
Senator KENNEDY. If you will bear with me for just a minute. I

understand these were inserts that were included in those applications.
There was an insert No. 3, question 3. "What words are required by
law to be on all coins and paper currency of the United States?"

Mr. MIZELL. It may have been anyone of them. I do not know.
You have-you may have a point.

Senator kENNEDY. Well, this is one of them. I would just like
to review some of these questions which were on these various inserts
which I think are of some interest.

Mr. MIZELL. What insert is that we are interested in.
Senator KENNEDY. Insert No. 3.
Mr. MIZELL. Was that the February form or the August form?
Senator KENNEDY. That is in the August form.
Mr. Mizell, I am not going to ask, because we are running out of

time. I would like, if I could d, just to read in a sampling of some of
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the forms or some of the questions which are on these forms, since in
your testimony you did at least dwell on the significance and impor-
tance of the criteria which are suggested by these forms. I would
like to just read into the record some of the questions.

On test No. 3, insert No. 3, the third question: "What words are re-
quired by the law to be on all coins and paper currency of the United
States?"

Insert 13, question No. 1, "Is to insure domestic tranquillity men-
tioned as one of the reasons for establishing the Constitution of the
United States of America?"

That is a true or false.
Insert 25, the following statement is part of the Constitution: "Trial

of all crimes, exception cases of impeachment, shall be by jury." True
or false.

On insert No. 26: "The United States Constitution provides that if a
person charged in any State with treason, felony or other crimes, shall
flee from justice and be found in another State, he shall on demand of
the executive authority of the State from which he fled, be delivered
up, to be removed to the State having jurisdiction of the crime." True
or false.

Test No. 30: "Who decides how presidential electors are chosen,
legislatures or Congress?"

In 57, "Can a person be fined for failing to appear for service on a
jury?"

Well, I have others. Would you agree with me that those questions
are difficult to answer?

Mr. MIZELL. Not if the answers to those questions are written on
the very page in which the question was stated.

Senator KENNEDY. Now, as I understand it, and you are the author-
ity on these applications, those are personal knowledge questions the
answers to which are not written on the page.

Mr. MIZELL. I do not know. I do not know what you are looking
at, Senator.

Senator KENNEDY. Well, to refresh your recollection, we both
agreed that there were some 100 inserts from which an applicant
would select 1. They are available to the applicants registering in
the State of Alabama, after August 1964. The numbers that I have
read, first of all indicated the particular number of the various inserts,
because they are listed by numbers. They were 3, 13, 25, 26, 30, and
57. That number indicates the number of the test or the number of
the particular insert. Granted, they were selected at random. These
are personal knowledge questions in which the applicant must be able
to answer a series of questions. He must be able to answer success-
fully, as I understand it, six out of the eight. ,

"IWd VOTIN U "W1ld.1 hi
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I am just asking your opinion, since you expressed an opinion in
your testimony, as to the difficulty of the various tests that were used
in Alabama, whether you thought those questions were difficult ques-
tions?

Mr. MIZELL. As I said in the statement, if they are made exclusively
from the person's knowledge, like the New York question, they would
be difficult.

Senator KENNEDY. These are exclusive.
Mr. MIZEL. But if they are made with reference to an applicant's

ability to read the answers that are set forth immediately preceding
the question, then I would say they are not difficult.

Senator KENzEDY. Well, now, since you are once again the author-
ity, part 3, which I am reading from the application blank, says that
this questionnaire shall consist of one of the forms which are inserted
and are herein below set out. The insert shall be fastened to the ques-
tionnaire; the questions set out in the insert shall be answered accord-
ing to the instructions therein set out. Each applicant shall demon-
strate ability to read and write as required by the constitution- of
Alabama, as amended, and no person shall be considered to have
completed this application, nor shall the name of any applicant be
entered upon the list of registered voters of any county until after
such inserted part III of the questionnaire has been satisfactorily
completed and signed by the applicant.

That to me seems to be quite clear as to the instructions. I am ask-
ing you as to the degree of difficulty. I think these are difficult ques-
tions to answer. There is no provision by which any assistance is
given to the applicant. There is a whole host of these questions and
I think that they demonstrate the degree of difficulty which I think is
of importance in determining whether they are being used to dis-
criminate against individuals, particularly since they have been
adopted, in developing the point that Senator Hart made, in August
1964.

You respectfully disagreed with Senator Hart.
Mr. MIZELL. I would like to introduce as an exhibit in order that it

be more certain-
Senator KENNEDY. We have an application of April 1964, where-

George Carver Williams, who completed 12 years, according to his
application, at the Hudson High School in Selma, Ala., 1 year at the
Selma University, had a sufficient degree of competency to enter the
U.S. Air Force and is currently serving at Eglin Air Force Base in
Florida, was able to pass the test for such admission to the Air Force,
but was excluded from registering on the basis of a mispronunciat ion
of the words "construe, prejudice, convention, constitution, and elec-
tors." And the misspelling of tranquility.

(The application referred to follows:)
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1333? PART M (S)

(The following questions Shall be saMwerld by the applicant without ambitnce)
. In whet town or cityIthe courthuseloeted inthis ounty? -4 -/ ..

&. How many stars are there In the United Stater

8. What Is the lawmaking body of Alsbans ealldL..44... -~ 30,
d

4. Thoe who shaU be covicted of any aimed punishable by imp tonietin the state penliiary shal be dlsqUUld hom

voting in Alabama. (True o (oe) Z'--A

INSTRUCTION "A

The applicant will complete the remainder of this questionnaire before a Board member and at b InstuiAeL Mh Board
member shall have the applicant read any one or more o the following excerpts from the U. &. Consltule Using a duplicats
form of th I rt Pan IL The Board member shall keep In his possesson the application with 1I isted PtM and ell
mark thereon~e WAM"d mi." 1. reading by th applicant.

congress shall have power to dispose of end make all needful Mues and reguaitons respectlnLlhe territory ar other
\property belonging to the United States; and nothing In thi constitution, shl be so 4oeadstpemd ceh atsso the

United States, or of any particular a."

L "The ratification of the nventloAf nine states, Ihl be sufficient for the establishment al Ubet
the states so ratifying the a.

3. "*T electorfeall meet in their respective sates. and vote by ballot for president and vlo-presldm, e of who. at
least, shall no-eAn inhabitant of the same state with themselveW" "

4. -mse perwn having the greatest number of votes as vtco.presldenl, &hall be the vice-presldent, if such number be a
majority of the whole number of electors appointed, and If no person have a majority, then from the two highest numbers
on the list, the senate shall choose the vice-president; a quorum for the purpose shall eaosist of two-thirds of t wbole ntm-
bar of senators, end a majority of the whole number shall be necssa to a cboce.

INSTRUCTIONS 090

The Board member shell then have the applicant write several words, or moe t necessary to mae a judica d.rmml'

tion of his ability to wite. The writing *hall be pieced below so that It becomes a pas of the aipllloal. If the wrnite, esr

illegible, the Doarr number shall write in parentheses beneath the wrltingthe words the PPcI4t was said is writ

HAVS APPIJCA?4T WRITS OM13 DICTATING WORDS FROM TH2 CIYW T I(WtS

UpbL fAIN&L. -4j ojA All..
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Mr. MizELL. If the Senator would note the date on it, that is an old
test. Those have been ruled out and cannot be used anymore and are
not being used.

Senator KENNEDY. You have the new ones with the hundred inserts
now.

Mr. MIzELL. Yes, sir, I want to introduce them, te'. I want to in-
troduce as an exhibit 1 of the inserts, part III, that is used in bonnec-
tion with the tests since August of 1964.

I want also to say that there has been no evidence that these literacy
tests are being used or administered on a discriminatory basis.

For instance, in this one I am going to hand to the reporter, there is
this statement "excerpts from the Constitution." Part 4, "Neither
slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within
the United States, or any place subject to their jurisdiction."

The second question is "Involuntary servitude is permitted in the
United States upon conviction of a crime. True or False." All you
have to do is readthe answer and answer it.

(The document just referred to. follows:)

45-755 0--65-pt. 1-49
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DMSEMT PART III (7)

ONSIuucTo "A"
Imelau lyar this Rnsert bha been sed apicat altr toe and wrtV ntebcka ntica b7 th -oe abo? Th Peapear below, and the applicant s.nail wrteon tha oac hereof ho rta of the Cont~tutUon whichJ Re theem reed to hilm, Thi shall be doehe

anatiant coseloeean other part of teIsr.A~~ sntt 0elwdRcwfc h neto lehrta eto the Cntal
w ishcr IV hbt $hall mte th Words read the applicant by Rho oa o

INTRODUCTION a3"

(After comlying with Insruction "A." applicant will complete remainder of insert Applicant shall answer the followisquestions in tlngt and without assisanoe:

1. What is the amount of the annual poll tax levy In Alabama on each taxpayer who Is not exempt by law?

I. Of which branch of state government Is the 04oaker of the house a R m.,.executive l__..legislative -- judilal

3. Name one of the grounds on wbich a person who is otherwise qualified to vote cafm0t be denied the right to vote.

4. Capital punishment lathe giving oft death sentence. (Tre or False)

EXCERPTS FROM THE CONSTITUTION

Part 1. I case of the removal of the president from office, or of his death, resignation, or inability to discharge the powe
and duties of Ihe said office, the same shall devolve on the vice.president, and the nI may law provide for the cue
of removal, death resignaton or inability. both of the oreeldea adlce-presldent, dco what ocaer shall then act as prel.
dent, and such officer shall act sacor4ingy, until the dibiity be removed, or a president shall be elected.

Part 2. In all cases affecting ambassadors, ohW fieclsme minister and consuls, and those in which a state shall be a party,
the supreme court shall have original Jurlsdlctioe / N I \

Part 3. In all the other cases before mentioned5 the supreme court .sll have appellate Jurisdiction, both as to law and fact,
with such exceptions, and under such regulations * the congress shall make.

Part 4. Neither slavery nor involuntary servitude, exect as q punishment toq crime whereof the party shat have been duly
convicted, shall exist within the United States, or say pl4,k their -urlodiction

(After applicant has reed, not aloud, the foregoing exce fromithe'onstitution, he will answer the following questions
in writing and without assistance:)

1. In case the president is unable to perform the duties of his office, who ssumes them?

2. "Involuntary seivltude" is permitted in the United States upon conviction of arime. (True or Fale)_

3. If a state is a party to a case, the constitution provides that original jurisdiction shall be in

4. Congress passes laws regulating ases which are included in those over which the Unlted States Supreme Court ha -

-Jurisdiction. ".. ....

I hereby certify that I have received no assistance in the completion of this citizenship and literacy test, that I was allowed
the time I desired to complete It, and that I waive any right existing to demand a copy of same. (If for any reason the epplicni
goes not wish to sign this, he must discuss the matt*s with the board of registrrs)

Signed: (Applicant)
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Mr. MIZELL. We will say this, that those tests, Senator, have been
ruled out by the courts and the boards are not using them. That is
the reason. They are nbt presently used in any area that is being liti-
gated.

Senator KENNEDY. As I understand it, there is currently a case by
the United State8 of America v. A gnes Badgett on that very point.

Mr. MIZELL. That is correct, in which they attacked the use of that
as being per se discriminatory. That is in the court and if the courts
uphold it, then of course, it is out.

Senator KENNEDY. Well you say in effect, this case makes very
little sense, then, because they are not using any of these forms now
in Alabama?

Mr. MIZELL. In substance that is true; yes, sir. I think they are
just busy making litigation ii you want to know the truth.

Senator KENNEDY. How many different counties, to your own
knowledge, either are or are not using these tests now?

Mr. MIziLL. Well, I am just personally familiar with those that are
experiencing litigation, shall we say? I will say this, that there has
been intensive and exhaustive investigations by the Department of
Justice, in which I think the Attorney General testified before one of
these committees, saying that the job imposes awesome requirements-
6,000 man-hours just to analyze the records. Despite all the investi-
gations throughout the State, where these tests were used all over the
State, he has only found enough evidence to justify litigation in about
eight or nine counties, as I recall.

In that connection, the committee-
Senator KENNEDY. It is my understanding that these inserts havebeen abolished in Dallas County, Selma, Perry County, Montgomery

County; Dallas County under the court order of the U.S. District
Court, Southern District for Alabama, February 4, 1965, Perry
County March 16, 1965 in court order from the U.S. southern dis-
trict, and Montgomery &unty was in late 1964 or early 1965 by a court
order of the middle district of Alabama.

It is also my understanding that this case which I mentioned, the
United States of America v. Agne8 Badgett, is being brought in order
to eliminate the test throughout the State of Alabama.

Mr. MIZELL. I think that is the purpose; yes, sir.
Senator KENNEDY. Therefore, it is somewhat disturbing to me to

-understand why you suggest that you did not feel that those were
being used now.

Mr. MIZELL. Because I do not agree with the Department of Justice.
We are contesting that case.

Senator KENNEDY. But you are not disagreeing that they are using
them; are you?

Mr. MIZELL. They are not using them in the places that you men-
tioned. They are not using them in quite a number of other counties,
the -

tenator KENNEDY. But you are not questioning that they are using
them, as I understand it, because you are defending them. Are you
questioning that they are using them in'some places ?

Mr. MIZELL. Sir?
Senator KENNEDY. Are you questioning that they are being used in

a number of different counties, nowI
Mr. MIZELL. No, they are perhaps being used in some counties.

763



104

Senator KENNFEY. Could I ask just one final question I How do
you, recognizing that the Supreme Court of Alabama establishes cer-
tain procedures--let me start first of all this way.

You are familiar with the various sections of the legislation .which
we are considering here, S. 1564.

Mr. Miz u. Familiar with what?
Senator KENNEDY. The sections of the legislation which we are con-

sidering here, S. 1564?
Mr. MIzELL. I don't know what-whether I am familiar with it as

the Senator, but I will try to answer his questions.
Senator KENNEDY. As I understand it, the Supreme Court of Ala-

bama has been the one that established certain procedures by which the
literacy test will be given in Alabama?

Mr. MIZELL. Well, that I'pursuannt-tQ.Constitution~l requirement
of the State.

Senator KENNEDY. Now, do you feel that section 8 of this legislation
is sufficiently broad to include the Supreme Court of Alabama under
its definition ?

Mr. Mxz~u. If it is, it is bad legislation. That is all I can say.
Senator KENNEDY. Do you know what section 8 suggests ?
Mr. MIZELL. Let me look at it and see. - I do not recall it from

memory, no sir. ! .- .
Senator, I would not atteraptto construe that section for you. I

think it is a matter the courts/ can decide whether or not it is broad
enough.

Senator KENNEDY. The poifit, Mr -Chairtan, I respectfully submit,
is that this section 8 says: K ' -' . .

Whenever a State or politicAl subdivis oi 4f6t which determinations are in
effect under section 8(a) shall en'ket any *tv or 94inance imposing qualifications
or procedures for voting different..than Jtiosenn 'force and effect on November
1, 1964, sttch law or ordinance shall notJiAeforeed and until it shall have been
finally adjuidicated by an action for declaratory Judgment brought against the
United States in the District Court for the District of Columbia that such
qualification* or procedures will not have the effect of denying or abridging rights
guaranteed bjk the 15th amendment. All actions hereunder shall be heard by a
three-Judge court and there shall be a right of diTect appeal tQ the Supreme
Court.

I am just sincerely inquiring whether the procedures which are
established by the Stipreme Court of Ala'bama yotlld be included un-
der the State or political subdivision inh.laelfdetermiustions are in
effect under section 3(a), and thii:r6e, you might hav4- the State of
Alabama suggesting changes in the procedures for aplicants that
would fall within the State of Alabama and not fall within the
definition of section 8.

Senator ERVIN. It is clear in my mind that the State of Alabama
would be deprived of its legislative powers to make any changes in
procedures or any changes in voting qualifications until they could get
the blessing of the Federal district court sitting in the District of
Columbia 1,000 miles away.

Senator kENNEDY. You have mentioned that several times. I do
not question your interpretation in the light of that spirit. The
question is whether the Supreme Court of A abama would fall under
this, as the State or political subdivision. I just raise it now.

Senator ERVIN. The Supreme Court of Alabama is One of the offi-
cial parts of the government of the State of Alabama and it would
.be included. -I do not think there could be any doubt about that.

VOTING RIGHTS



In other words, they would have a legislative paralysis, notwith-
standing the fact. that. the Constitution of the United States gives them
the power to legislate. 'They would have to come a thousand miles
to get permission to legislate from a Federal judge, to get permission
to exercise their power under the Constitution to legislate. I think
that is clear as the noonday sun above the clouds.

Senator KENNEDY. I want to ask this question of the witness because
it says enacting a law or ordinance and I do not interpret, the Supreme
Couit of Alabama as having that power. I thought the witness
might express an opinion on that subject.

gut I appreciate your appearance here, Mr. Mizell.
Mr. MizELL. If I may just add one thing. I do not want to belabor

that point, but. the changes, of course, in these inserts and the applica-
tion were made consistently to conform with Department of Justice
objections, with court rulings made by Federal district courts, the
Fifth Circuit Court of Appeals, and also in the last instance in August
to conform with the Civil Rights Act of 1964.

Senator KENNEDY. Mr. Chairman, I would like to ask, if I could,
that this enclosure, which includes the applications of 1952 and thq-

Senator ERVIN. I think you are pro ably right under this phrase
"enacting a law or ordinance." I want to apologize to you. The Su-
preme Court of Alabama does not have the power to enact laws and
ordinances. It would be rather unusual under the doctrine of separa-
tion of powers. Your interpretation is that maybe the Supreme
Court of Alabama could hand down a decision. I do not believe
they could make election laws. But I think your interpretation is
quite right.

Senator KENNEDY. As I understand it, they have laid down some
regulations as far as the application of this which could be and have
governed to supervise- -

Mr. MizE.LL. They are carrying out a constitutional mandate and the
court, in passing on that amendment, the Supreme Court of Alabama
recognizes that it was not strictly a 'judicial function but said that it
eminated from the people and it was required of that State agency and
they complied with it in that sense.

Senator KENNEDY. I would like, Mr. Chairman, to ask, that included
in the appendix of the record, the applications that were used during
the period from 1952 to 1964 and then 1964 up to the present time, the
inserts and the answer sheets as well, be included in the appendix to
this report.

Mr. MIZELL. We might say there are no official answer sheets. They
have been furnished, the board has furnished some suggestions as to
answers. You get off in that type of thing, of course, and you are
litigating the issues which right now are going on in the courts of
Alabama.

We would like to introduce-
Senator KENNEDY. Does the board of registrars know the answers

to all these questions?
Mr. MIZELL. I reckon they can read, yes, sir.
Senator KENNEDY. Mr. Chairman, I would include after the test the

answer sheets which have been made available by the chairmfkn of
the board of registrars for use only by the board of registrars and the
supplementary sheets as of September 14,1964.

Mr. MIZELL. Senator Fong, I believe it was, asked that some of the
New York literacy tests that I mentioned be included in the record.
Here are copies of 'those.

i VVILAU A%1U1%1oi
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AZW YORKC STIATE REGENTS, LITERACY TEST 936-

(To be filled In by the candidatb in ink)

Re~ad the paragraph below Iind then writ the answers to, the questions, Read it as many tijaes
.Ab you need to.

,vtt '. 1t,1614) wast i I i l1 r i l file N 'ts i 'mt .I t;:t1h c %,I . 1"

I I,, .If~c 44t~ flloitg qzrsitons :I re( tooni, ber baen i from th bvE agra. II

fit 1 ~ , ;. u I I- I o r 'I vlo'i-r lit-u Jalo itll W hel al srcd-,

t I I, I I w .! I Iatiit d"u wit t i I iw j tii : 'l gt I). No army? ;C t .. %)II-lu. 111 1

e, \\t:;a a. Ittillt 'S0A I iIito l I~It vItat IliI III~'4 . -I I toia ;Je iA(~i.11z'nor I'lw 'irk u

11to to the follon Iutio n bye th e taken romteaoe aar)i

>l~~~~~~'. ...i .... tlt iit'i

I :. it.. . I . ... ..

;I ~ ~ ES At%.,toWuo lt riliVAwhiIA L CimlOPYnerd
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10364 ft
INgW YORK 8IThT9 RtOENTB1 LITRRACY TwIT

(To bi filed in by the candidate lIi)

W ~iile Your 11nm here. I Iw.i e .. ............M. o .i i .. ...........

W tito the date he e . .... .... ........ .... ...... . - ....... .. ........

Read the' paragraph below an ;;hen werite tho UiWira to 4the qiteatona. Read It as many times
as you need to.

Miles Standish, Soldier
Miles Standish was born in England about 1584. Whecn he grew up he e arned his living

as soldier. Whci the Pi!grims were plaufting to come to America they asked Milea Standisb
I) conic with them. He wag to help protect themi from the Indians. he Mayflowier reached
Anrict in Novvmber 1620. 7the Pilgrims; found a sheltdrdd harbor and founded ast~
11101L Which they named Plymouth. Miles Standish directed the tren in fouilding cabins fr
siteiter and a common house to store food and ammunition. 13"- use of the cold weather,'
ofily twcnty nieti 3,a~htd ashore. Th.e w'snich, tht children and ite onhet tnen lived. on the'~4
,'Iiriiig the first few weeks. When the MVayfloswr left for England in-Aio ~l, Miles SatdX4h
. ..kxd the Pilgrims if any of themn wanted to go back. .But the Plgrifts had found freedom
so they all remained.

The answers to the following questions are to be taken from the' above paragraph.

Sample: In about wit year was Miles Standish born? ..................... 1584 ..... ..............

I In what country was Miles Standish born? ...........-........................................

2 How did he earn his living?...........:................I...............................................

3 Who was to help protect the Pilgrims from the Indians?.....................................

4 What was the name of the ship on which -Miles Standish came to America?................

5 In what year did he conic to Amtrica? ........................................ I..........

bWhat did the Pilgrims call the place where they landed in America? ..................... ......

7 How many men stayed ashore when the Pilgrims first arrived? ..............................

8 Where did the women and children stay during the first few weeks? ......................

(To be filled in by the examiner)

Mitiher of answers correct ............................................ ............ ...... ... ..........
CeoW4daIta ra#ias. P (rsasvii. 4l (jeo!s*)

Pbev where w~~t~aii ~as held ................ ;.,......I........

Ca),. k~d(f O 210rAd

In t.ier at A if ia Wa. ..'.~ .... .... ....... sn~d e

t cilleNtgitin...... ............... Title ..... .. ........... .... .... ..... .......

1'unniaeor will return all material prcvidiasly delivered by local -:uperintendent to the stperitttendeltit or his
tep Vmea~tativc within 2 days after the last day on which exaniinatilon has been tvndu~ted.

Tlii' exarahi-in 4hould wot be uaid after Se~tenbeir 30, 1964.
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-RiW YiQU STT AA4 1TS AT~ ~ 8

VWriit Your im, :~ Ite r... ..........

Pead the paragraph blow and btst write the answers to th6 questions. Read it e4 seny d.b"c
as yiob need to.

tyhig iring was Wornt il New XVork City in 1783. Me studied for the law pr.dks.
i.kilt tlxickit on .1 careor its a writer. lit 1JO9 he finished LDigdrirlt AKsickerbo, k r.-

101 York fSw].qA. it %.. Lko, of the inis when Ncw York was rulcd by tbt: hitr
W~i,,himZtoi i hviig we-it 1t) Europe in 19~15. lie stayed there fur 17 ycars. lin 1821); hL
-,% 'The11 Skch-hI Riook. Irving wrote ii under the pein name of Geoffrc-y Crayon. it tin-'

f-)a faniots siary called Theu Lcei of Sho(epy Hollow. 'In 1842, NVAslgton Irvin~g wa-
.'q',s.''txl' lUjited Statis .'\nhassador to Sp~lhn. (nt 1$46, lie returnicd io the. United Staws
.,lid tINu whfil ,ti Indianl ('Onntusi~m to Fort (Gibsois o$n the Arhmisas liv .r. LI trh4

It i!e to " Stitmuside," his cottiiiy h~ome in T1.irrytown, Rim York. I-l died tlwre inl
I8 9.km ;ivias buried inl rivarby Sleepjy 11(4110w Cemetery.

The answersl to the flttwing questions are To be taken from tb5'above p~aragraph.

Sallile: Ill whant year~w, Arm Vashisigion liviag bornt?. ................ lY........

I Illt what citv %Was Washington Irving W)rit? .............. ................. ... ...

2 What career (lid he decide on' ......................... 1......................... ...... I...........

*3 Ill the 'ltle of1 Diedricha Knkiikerboc/t'r History of Net York, who ruled New Y'ork?

* I What (lid li-ving writ e in 1$20?........I........... ....................................

Ul~nvr what pen namen wvas it Written? ....I.... ....... I . .. .......... :.......................... ...

rTi whih fort (lid WV~shington Irving go with an Indian Ctommission lin 1846? .... ......

7Inl what year dlid WVaFhiogton Ir'ving die?....................:................................ ....

SIll wha.,t cemetery is lie buried? ..... ............... :...............................................

(T6 be filled in by the examin#r)

Nithler of awI.mn'rs correct.......... .. ....... ........... . .

V tv licre 4Cl4ifji4 Vlt.'i.. ...... ........... ....... ..........

ill i, rii all oli% 41 te dc ntmity 11fdtoi 1f:1~i-~t'ii~ i.. ~ ht.. tjv.

BEST AVAILABLE COPY
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Senator ERVIN. It is interesting to me that some of the Congress-

men from districts in New York County are very diligent'in an effort
to deny North Carolina its sovereignty because only 51.8 percent of
North Carolina's adult population voted in the last presidential elec-
tion and yet they are elected, from districts where the vote is only 51.3
percent of their total adult population.

Mr. MIzFum. In one of the counties, the court sitting-
Senator ERVIN. I envy people sometimes who worry about sins far

away fromhome because it acts as an opiate and blinds them to condi-
tions existing on their own doorstep. It is a whole lot easier totry to
reform people far away from home than it is to reform your own
constituents.

Mr. MzELL. Yes. I want to call the committee's attention, if I

8enator ERVIN. Both those that Senator Kennedy mentioned and
those that you mentioned will be accepted and printed in the record.

(The documents referred to will be included in the appendix of the
record.)

Senator KENNEDY. Mr. Mizell; as I understand it, you are spking
in behalf of the board of registrars down there today. Is that cor-
rectI

Mr. MIZELL. Well, I said in the beginning that I am an attorney
for some of the boards of registrars; yes, sir. 1 also might say that
I am on the State Democratic executive committee of Alabama and
have been for 18 years.

I also would like to point out to the committee one case where a
Federal judge, Groomes, held that although the board was using this
insert part III that Senator Kennedy. has mentioned, they found that
it was not used for the purpose of- rejecting applicants for registration.
Therefore, they discharged the contempt proceeding against them.

That is quite often the case, that where it is being used, no one is
rejected on the basis of those, wherefore it is questioned. They just
do not use it, period.'

Sefiator KnNNRDY. Do you have any knowledge yourself about the
numbers of citizens who are white and nonwhite of the age of 21 years
or older in different counties in Alabama ?

Mr. MIZFLL. I could not call it offhand, no, sir.,
Senator KENNEDY. Do you have any figures that are available?

Did you bring any figures that would indicate the registration by
counties in the State of Alabama?

Mr. MIZELL. No, sir.



Senator KeNNrEY. The overall figures?
Mr. Mxznb. Well, I think I said in there approximately 123,000

adult persons are registered. I think the total registration is around
1 million.

Senator KziN=F)Y. Do you have any figure on registration by coun-
tiesI

Mr. MIZELL. No, sir, I do not have.
Senator KNNEDY. Do you know of any breakdown by counties?

How do the registrars keep their books? Do they keep them by
counties ?

Mr. MIZELL. Well, actually, I do not believe there has been any
centralized repository in the State of that data. But at the present
time, it is my information that this information is being compiled
but is not completed.

Senator KENNEDY. Has it been compiled?
Senator ERVIN. It is a little past our regular quitting time. Do

you have to catch a plane this afternoon?
Mr. MIZELL. Yes, sir, in addition to that, I have some other appoint-

ments I hope to meet, with the permission of the committee.
Senator ERVIN. We had better proceed, then.
Mr. fizmLL. Mr. Chairman, would it be permissible for Mr. Howell

to assist this to make my statement of about 2 minutes and then dis-
miss us?

Senator ERVIN. You have not finished yourself yet.
Mr. MIZELL. Well, I will, if I may, yield and grant to him 2 minutes

time.
Senator ERVIN. You are still under examination.
Senator KEONNEDY. Mr. Chairman, I would like to, on the question

of the figures, I know that I would like to ask unanimous consent for
the Alabama figures as obtained by the Civil Rights Commission be
included in the record.

Senator ERVIN. I hope they are more accurate than those for North
Carolina in some respects. Because in this report, "Civil Rights 1903,"
they say that it is indicated that Graham County, N.C., is discriminat-ng on the basis of race and color in voting rights of citizens and no-
body lives in Graham County who is nonwhite.

Yes, they can be included.
(Theinformation referred to follows:)

I # 1 YUUl. U~i JaPUL10
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Alabama (1964)

Percent
Voting ae Number Peroeat of total

County population I registered 3 registered votin

reglatere

u&--.--- ............ o ..................
Nonwhie. .....................

Baldwin .... ..........................
White ........... .............. 
Nonwhite .....................

Barbour .........................
White ..................................
Nonwhite ...............................

Blbb ......................................
White ................................
Nonwhite ...... ...............

Blount. ...............................
White .....................................

NJonwhite............................Bullor.........................
White ........ ................
Nonwhite............ .........

uleon.................................White ................. . . . . . .
Nonwhite ........ .......

Calhoun ........... ..............
White ............ ............Nonwhite . ......................Chamber ..........................
White .............. . ....... ..
Nonwhite.....................- .

Cherokee........................
White......... .......
Nonwhite ...........

Chiton ...........................
White .....................................
Nonwhite .................................

Chonw ...... .............white ........................
Nonwhite ..................................

Clettn..............................
NoWhte..........................

Clote .........................

Nonwhte. ...................
Cleburne ............................

White ......................................
Nonwhite .....................

Co-u-------................ ..... .... ...---
Nbnwhite....... --.......... ....... ...

Colbert .............................
White..........................
Nonwhite .....................

Conecuh ..................................
white ........................
Nonwhite .....................

Coosa ..................................
White ........ ................
Nonwhite ..............................

DC .... .... .............. ..... .......

NoWhite .......... ............
Crenshaw .................................

White ........ ................
Nonwhite ..................................

Cullnan .................................
White ......................................
Nonwhite .................................

Dale .......... %........................
White-i..... ...................
Nonwhite ..........................

Dalls .....................................
White ...................................
Nonwhite .................................

De o b .........................
White............................
Nonwhite............................

Elmore................................ .
White ..............................
Nonwhite ..........................

See footnotes at end of table.

8,681 I 80
...:.... ..

4, 827
-...........

8,787

.......... .... ,8,8071,900

S........ .. o....

878
4,45

............ .. i

...........
18,809

......... ...,

8,887

.......... ,..."

82
12,8611947

.-....... .... 1

74192

.........i.."
6,470

............ "
8,870

88

14, 221

4,575
-........ . o--i

5, 9073.6m5

........ .'..i"2 0211,100

,....... ..... .. +7,107
480

475

... ....... .....

12,600
180

.i... .. . .... i

.............
7,289

24

.......... "

2200
10,0088

850

........ ...

288

.-..---......

...... KW

252

............. "

---..........

6,842
M

6,288
80

400

......... .....1.4

......... .....24.8

96.9
7.8

+100.0289

........ .T"..87.7
89.7

2?.O0
........ ......9 6

&1
i........ ....64.8

24.8........ ...-
G6
18 1........ .....8.4
86.8

......... ..."68
86.0

30.........i.'.
11.1

84.6
... ....... .. ,..

89.2
20.8

.............

... ...... ...74.0
10.9
74.211.0

421: 8,800 9.-----------..---------...... ..-.-....-.-..1,794 880 19.5

1,446 12880 6 .8
2,8761 688 23A8

2,.207 . 492

...........'."
25,M4

285

...?.......
14, 861
2.748

14,40D
18,116

441

1, 81

19,880
280

794

9,468
1320

22,980
280

11,728

........ w...".4
22.83............ ..

76.8
57.7

*9........ ..-
ft

..............

&$

a0.4
78.9

..... o.........

98.8

865

..... ......

+...... ........

88.0.

,,..o.o......

. .. ,.,..........

72.2

.............
o.............

...............

M0.

...... o... .....

08.5

... ..... ....

88.0
.... ..... .....

.o......o......

687

00.2.
...............

.... o..........

61.0

K68

......... o.....

........... '.'"

.... ...... ....

7.0

.............

...... +... ....

96,4

............

..o..... .. ...
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Akabama (1964)-Continued

Percent
Voting ae Number Percent of total00otyt population I registered I resktered voting age

population
rogistexed

Weseble 70.4glmmabis ~~~~ 2. ....................... .......

Nonwhite ...................... .. 8,6 1,160 A 2 ..............
Eowah 68................................ ........................................... US

.White ......... -.......................... 48,868 88,200 72.4 ..............
N on w h mte .................................. 7,8 1 1,800 28.4 ------- .....Flte...........ye t t e .............. i............... 100. 0+
Wh i t. 8,277 9,432 .10 0 ..............
Nonwhite .......... ............ 8261 0 27.9

Frrnl inn .................................... 6..... .4
White ............................. 12,412 11,787 95.0 ..............
Nonwhite .................... 4.............65 800 100..00-0-

Geneva .................................................................................. 2.6
White ...................................... 11,7 8,043 70.8 ..............
Nonwhite... -------------------------- 1,606 78 4.4 ..............

Green ................................................................. 88.8
White .......-. , ................. . 1,649 2,808 100.0+ ............
N onw hite ............. ............... - , 001275 5 .............H8141 ....................... :.................... ............................ ............... .7White ...................................... 8, B4 4, 824 I--. 0--........-..
Nwhite--------------------------------84 2..........
Nonwhite............................ .. .. .. 8m2---------------

---------------------------- 59LI--------------8,8
Nonwhite---: .... lg &9 --------------8,168-80 1.9..............

Houston ........--------.-------------- -- .. 4& 2
White ---------.. . -- ------------- -------- 2,098 12,106 8-- 54.8 .. ..............
Nonwhite...-.....--......................... 6,o 00t.............Jae on ............................... ....... ....... 0& 4
Whitoe---------------------- - ,-6----------- K'-- ------------ ------ 884---White----------------------------......... 19, 298 18, 084 67.8. ............
N o n w h ite .. ... .. .. .. ... .. .. ..... 1 , 1 7 53 0 2 9 .8 ..............

Jeftemn .......--........................... .............................-.............. 41.6
White .......... ............-................ 1 180,804 a9............
Nonwhite .................................. 28, 92 20.7 ........

mar ......................... ; ................ .......... .............. ............ '1000+
White ...................................... 7,0 8,8 100. ..........
Nonwhite ............................ 1,07 800 29.2 ....... .

Lauderdale-----------------------------------------.8.LUuderdale ....................... :: ......... ............... .............. ... .... "..... "'-.' '
White ........................ ........ 81,080 21,600 6. 4............
Nonwhite .................................. - - - 1,200 82.2 ..............

LAwrene ................................................................................. - 927
White ...................................... 10,809 11,227 1000+----------
Nonwhite ................................. 2,471 80 82.4............

Lee - ..............--------------- - - --.................1..11,-------
White--------------------------------7,847-11,884 -64.
Nonwhite-------------------------------8,918 1,99 2. .... " .......

limestone ........--------- ---- -------------------- _----- ------------- .6
White- -- ......................... 6... 1,178 11,221 69.4 ..............
Nonwhite ............................ . 8,879 750 20.9 ..............Lowndes ..................... ..................................................... U3 0

Lownes----------------------------------------- -----------880--White----------------------------------1.900 2,814 100.0+----------
Nonwhite- - -................ .......- 5,122 0 0.0m u mon.............. ...... ...... h t .................. ..",.......... .. ............. ......... ... i 4'.
Whi~te-------.... ---------------------- 2,818 3 ,788 100. 0+ -...
Nonwhite .. .......................... 11,886 3,479 20.2 ...........

Madison ................................ 2............ ......... ........ 6 
"

White ......................... 7............ K.
Nonwhite .................................. . 2,000 18 7 .....

Mueng ....................... .............. =- ..... .......
White---------------~--------------6,104 ,280 100.0+-----------
Nonwhite ----------------------------- 7,791 298 8.8

Marion --------------- -------------- ---------------- _-------------.--------------- 87.0
White ...................................... 12, 8 7,050 587 .............
Nonwhite ------------------------------.. 408 400 99.2 ..............

Mushall --------------------------------------- 78... .......................................... 79.
White ---- --.....-...............-.............. 2, 21,925 81.2 ..............
Nonwhite ............................ 68.... 687 128 19.6

Mobile ......... ..................... 4..............8.............. " . .. 0
White--.....-_- .................... 121,869 69,798 ..............
Nonwhite ... ------------------------ 0,792 12,917 25.4 ---_---------

Momroe------------------------------------------ 08,7
White---------------------------------6,681-7,017 +100.Nonwhite ----- _---------------------- - 4,894 8 . i6..6"

Monwhte . .------------------------------ 8,06 . .... -.- 40.1
Nonwhite.................. 0. 3, 06 , 0 16.:6 ..............

M o .. ..... ...... ..... .. I .. . . . .. ......... U..-.7 - ,

80,988-18,000 89.8 ........Nowfe..... ............ ...... .I ......... 4 1 1,200 A8 9 . ..............
Nfonte------------ ---------- 0 -

Ase footnotes at end of table.



Alabama (1964)--Oontluued

Vtintt Number Pat oer t
county registered registered

I% nwite .................................. ........ ........ ..... 7 .'.'. = "'Pe -.... I ei i 87.4 .... .. 8..
p eNonwhite 1...................... , 4,? , ,, 00 ,...+" '"ovNonwhie - 8202 28 5.7

.... ............. .............. .... .. ........ .... .. . ..... ... ..... .. I....... .... $ &h 7,886...17......... 11 8. ...........
U7 .. 8 I .........

Pik ............ . . ................. .......................... .. 9
White ............. 9 ..................... 1 1850 k. 10060
N ohe ..... ......... 278............. 23.. ..".1.

Whie ........................... ............ , 4 .............. 0&Nwhi0............................ 1 ....... 0 9.6 9
Nonwhite .................................. 100 4

Ruell ...... :.......................... ...................... .............. ......
NoWhite ........ ........................... is I880 1.2 .... 1."

hrete ---------------------- 15781 7.20 5..........
N.................................. 81 .. ...

St.Clair -a
White 6---.1. . t , 7- - , 725 - 0- - ...........
Nonwhite 2.... 088 880 418 .............

IM 78.6
-sllsde--------------------- ...-------....... 0----------- - .

+Nonwhite---------------------------........................... 2,889 8 9 0 ,00 7. 2 .... 0...
um t... ....... ..................

wt------- ----------..,1 8------...2.7.5. 10 .. ..........
Nonwte-------814& ....... 870 I8..

Talladea ..................... . .. ....... .. .. .. ......... ..........
white ........... ................... .. 0 19,000 74.1 ........ ..

Wslki e ........... ....... .. ....... 81 000 32,1 .............8 8 .
T" poa-----------------------------77.7White ---------------------- ------- 15,810 .. 14,880- 97..............

Nonwhite ............ ,, ON 90............- 4 , 1 ....... ..
Tuscaloosa .................................. ..- - . . , .. . .... ..1.8

White ...............----------.................... "7,0 i5 82 ..............
Nonwhite ..........- . -....... . ... 18, 29 6000 89. ..............

Walker-.......-......................... ............... .. ---- 4.1
white2.................................... 2 148 21,2 6.. ..............
Nonwhite---------------------------... 2,'800 1,710 802

WsshintIn--------------------------------------------------------...
8,f208 8,008 100.01-----

Nonwhite (94.7 percent Negro)--------------2297 700 80. ......
Wloxl.......................................-;-.--.-.-.......-------8 ... 4.1"

white-----------------------------...... -23 2,7 100.0+_ .........
Nonwhite .................. .5............... 0 .0.............
Nonwhite(94.8percent ....---........ ---- 47 1, 81.9::::.::.:.

Totae by color:
White...Nonwhite------------ 92.........

Ttal ................ .................... 1.s . s 04 3 .Q 0 ............... . 8 6.0

2 Unofficial fiurds from the irmningham News, May , 1964.
I It the estimated total populati as oftNov. 1, 1964 (publsbed by U.S. Cnus Bureau In news release

dSted Spt. 8, 1964),'were u ed ah a bass, this Percentage woud be 88.7.

Senator ERviN. Now, we can hear Mr. Howell.
Senator UAwR. Before we do that, just let me ask the witness, there

is not any dispute that. there are more Negroes than whites in D!allae
County, Ala. I

Mr. MIzBL. No, I think there are more Negroes than white.:' Yes$
sir.

Senator ERVIN. At the present time, it demonstrates that there are
demonstrators them from all over the country.

Mr. MIZEi&J. Well, they come infrom all over.
Mr. .HowvLl. Gentlemen, the point, I think, that we have tried to

get across here in one way or another is that whereas there are a great
many mor; Negroes than whites in some counties, it is not the fact of



population that accounts for the disparity in those who are registered,
nor is it the fact that a literacy test is given other than to the extent
that it reflects the actual condition of literacy. The disparity is,
statistiowise is represented almost exactly from illiteracy figures.
The problem is, therefore, in our judgment one which is educational
and one that cannot be approached to the benefit of the State of Ala-
bama or to all of the citizens until we first render that particular
situation.

With respect to the question that Senator Kennedy asked, indicating
that the literacy test now given in Alabama may be discriminatory, the
attack statewide is not based on the ground that it is discriminatory
or unconstitutional. The attack is on this ground that it is different
and more difficult than previous tests given and unaer the Civil Rights
Act of 1964, it would therefore -be unconstitutional.

Secondly, it is attacked on the ground that it discriminates only
to the extent that our educational system has itself discriminated and
therefore, those who are not as adequately or as well educated in our
Alabama educational system do not have a fair chance in it.

Now, that is a question which is a question of fact. Actually, I
think it would surprise any of you to know how equally educational
funds are allocated between the white and the Negro. The teachers'
salaries are the same. It is true that the educational planes are inade-
quate and it is also true that there are many thousands of white edu-
cational plants that are inadequate. Illiteracy is simply not a Negro
problem, it is a white problem also and oIe which we have very sin-
cere and conscientious efforts toward rendering.

Another point I would like to make is that any discrimination that
does exist in any of the counties, if it exists and when it exists, the
Department of Justice has been most competent in coming in and
making cases and the courts have been more than competent in
remedying the situation. What we are pleading against is a statute
which will in many cases, present nine or more counties in the Black
Belt of Alabama which will have more illiterates registered than
literates.

Proportionately, in other counties, there will be a disproportionate
number of persons illiterate.

We are a representative form of government. If literate persons
are discriminated against in the elimination of any test, we are willing
and we are trying conscientiously to prevent it by establishing state-
wide standards which can be administered fajrly and impartially. As
a matter of fact, this most recent test which is now under attack was
drawn up and presented to comply with the.1964 Civil Rights Act.
The test previously the subjective standards, they were not objective.
The applicant was required to read, to write. The oral test was
abolished by the 1964 act. The test that was given in February, one a
month, that, were distributed to the boards, we were undertaking at
that time to use this test t6 establish statistical criteria to determine
what type of test a person with a sixth grade education could Pass.
Those tests and the validity of those test were destroyed when those
tests were subpenaed into the Federal court and made available to all
the people throughout the State, making it possible for them to memo-
rize the questions and answers, which were quite simple. '
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We believe most sincerely that whereas there are some difficult
knowledge questions on this test, it. does not preclude changing them
and there has certainly been a sincere desire. We have copied all of
them which we feel were too difficult. We are trying with the use
of the hundred different selection to establish statistical data as to
what constitutes a sixth grade education.

I think it is proper to remember that there are many who are quali-
fied to vote who have not passed their sixth grade education, business
S ople, who own their own businesses and positions of responsibility

. the community. These people do pass that test. I think it would
be significant if you had facts and figures showing those who with
fourth grade formal education can pass these tests. Six answers are
necessary to the test, but as a matter of fact, if they pass five, they
are permitted to come back. They take the test over and over, as
often as they like. There is no exclusion on it. In the case of dis-
crimination proven there are adequate remedies of law. We ask that
the Senate of the united States do not impose conditions upon the
South which is apt to be divisive and act to the detriment of all thePople.

TIank you.
Mr. MizELL. Mr. Chairman, I want to thank you and the gentlemen

of the committee for your courtesy and for your privilege in allow-
ingus to be here. I hope the presentation may be helpful

We thank you.
Senator IrwN. I would wish to thank both of you gentlemen for

appearing here and thank you particularly for arin with me in
the belief that a State in which only three-thousandths of1 percent of
the people who take the literacy test fail, is not using that literacy
test to deprive anybody of the right to vote.

Mr. MZELL. Yes, sir.
Senator ERVIN. We will take a recess until 2:45.
(Whereupon, at 12:85 p.m., the committee recessed to reconvene

at 2:45 p.m., the same day.)

AFTERNOON SESSION

Senator ERVIN. The committee will come to order.
I put in the record and ask to have it printed as if delivered in

person the statement of T. Wade Bruton, attorney general of North
Carolina, in opposition to the bill.

(The statement referred to follows:)

STATEMENT or T. WADE IlRvToN, ATTORNEY GENERAL OF NORTH CAROLINA

My name is T. Wade Bruton, and I reside in Raleigh, N.C. I am the duly
elected and qualified attorney general of North Carolina and am now performing
the duties of that office.

This statement is filed In opposition to S. 1564, which is now pending before
the Committee on the Judiciary in the Senate of the United States, the same
being entitled: "A bill to enforce the 15th amendment to the Constitution of the
United States," and which proposed act recites that it shall be known as the
"Voting Rights Act of 1965."

I am authorized to state that His Eeellency Dan Xt Moore, Governor of North
Carolina, joins me in opposition to this proposed act.

It can be easily demonstrated that S. 1564 represents a determined effort on
the part of the Congress to take away from the States aUl power in regard to
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suffrage if the Chief Executive of the Nation shall tell the Attorney General of
the United States to do so or If the Attorney General of the United States decides
to do so on his own motion.

The statement of the Attorney General of the United States does not satis-
factorily reconcile the provisions of the 15th amendment with article I, section 2,
of the Constitution, which, as to the House of Representatives, provides that
"The electors in each State shall have the qualifications requisite for electors
of the most numerous branch of the State legislature", and this same provision
which appears in amendment XVII as to the election of Senators of the United
States.

In order to make sure that the Federal Government would have no right to
take away the suffrage powers of the States it was provided in article I, section
4, of the Constitution, that "The times, places, and manner of holding elections
for senators and representatives shall be prescribed in each State 'by the legis-
latures thereof; but the Congress may at any time by law make or alter such
regulations, except as to the places of hosing Senators."

No contention is made that the Congress does not have the right to regulate
the election of Federal officers but the contention is certainly made that the
Congress has no right to interfere with purely State elections so long as reason-
able regulations are provided for suffrage eligibility and proper registration which
apply equally to all citizens and races.

The proposed bill (S. 1564) outlaws a simple literacy test which exists in this
State and which has been approved by the Supreme Court of the United States
(Lassiter v. Northampton County Board of Elections, 360 U.S. 45, 3 L. ed. 2d
1072, 79 S. Ct. 985) whereiL Mr. Justice Douglas, writing for the Court, said:

"The States have long been held to have broad powers to determine the con-
ditions under which the right of suffrage may be exercised, Pope v. Williams,
193 U.S. 621, 633, 48 L. ed. 817, 822, 24 S. Ct. 573; Mason v. Missouri, 179 U.S.
328, 835, 45 L. ed. 214, 220, 21 S. Ct. 125, absent of course, the discrimination which
the Constitution condemns."

Mr. Justice Douglas, in the above-cited case, refers to MoPherson v. Backer,
146 U.S. 1, 39, 386 L. ed. 869, 878, 13 S. Ct. 3, as saying that the right to vote
"refers to the right to vote as established by the laws and constitution of the
State." It is further stated in this same case that "A State might conclude that
only those who are literate should exercise the franchise," and finally it is stated
in this same case that "North Carolina agrees. We do.' not sit in judgment on
the wisdom of that policy. We cannot say, however, that itis not an allowable
one measured by constitutional standards."

North Carolina has a simple literacy test. It is set forth in article 6, of
chapter 163 of the General Statutes. It excludes persons under 21 years of age;
idiots and lunatics; persons who have been convicted of cringes wherein imprison-
ment in the State prison is the punishment. The literacy test says: "Every per-
son presenting himself for registration shall be able to read and write any
section of the constitution of North Carolina in the English language. It s0hll
be the duty of each registrar to administer the provisions of this section." Of
course, any statute can be unconstitutionally administered but this does not
authorize the Federal Government to take over the functions of suffrage. The
only time that this statute has not been properly administered appears in the
case of Bazemore v. Bertie County Board of Vlections, 254 N.C. 898, where the
election officials attempted to administer the literacy test by dictating or reading
the constitutional provision. This erroneous application was promptly reversed
by the Supreme Court of North Carolina in the above-cited case. In fact the
Attorney General of the United States can only refel- to one instance which re-
lated to sufficient time for registration and such sufficient time was granted
by a Federal district judge. The registration process does not contemplate the
sudden appearance of large numbers of applicants but no charge has been made
against North Carolina to the effect that it has refused to register eligible
Negroes.

Herein is the vice of S. 1564 for some 80 or more counties in North Carolina
are subject now to Federal registration because less than 50 percent of persons
of voting age residing in these counties were'registered on November 1,1964, or
less than 50 percent voted in the presidential election of November 1964. Thus
an irrational and almost conclusive presumption is created against these counties.
although no incidents of discriminatory practices have been shown.

Our literacy test by S. 1564 is by' legislation of the Congress, transposed into
a "device" although It hag been approved by the Supreme Courtof the United



States. The Attorney General of the United States apparently thinks that the
15th amendment is the source of any regulation or enactment that the Congress
chooses to impose. Although one may be naive to cite decisions of the Supreme
Court of the United States, yet the fact remains that in United States v. Reese,
92 U.S. 214, 23 L. ed. 508, the Court said: "The 15th amendment does not confer
the right of suffrage upon anyone." In Guim v. United States, 238 U.6. 847,
85 S. Ct. 926, 59 L. ed. 1340, the Supreme Court of the United States said:

"Beyond doubt, the amendment (the 15th).does not take away from the State
governments in a general sense the power over suffrage which has belonged
to those governments from the beginning and without the possession of which
power the whole fabric upon which the division of State and national authority
under the constitution and organization of both governments rest would be
without support and both the authority of the Nation and the State would fall
to the ground, In fact, the very command of the amendment recognizes the
possession of the general power by the State, since the amendment seeks to
regulate its exercise as to the particular subject with which it deals."

If we understand the testimony of the Attorney General of the United States
he does not rely upon the 14th amendment, and, therefore, we do not cite any
cases, although there are many, which hold that the 14th amendment did not
confer upon anyone the right to vote and that the privilege of voting is not
one of the privileges and immunities of citizens of the United States.

In conclusion it should be pointed out that this proposed bill attempts to
exercise a very dangerous power. If the office of the President of the United
States should ever be occupied by a ruthless person seeking political power
at all costs this act could be converted into a situation where such a person's
handpicked registrars could register his voters and exclude those of any opponent.

Attorney General of North Carolina.

Deputy Attorney General.
MAiH 81, 1908.

Senator ERvxN. I also offer my own statement analyzing the ridicu-
lous crazy quilt created by the triggering device used in this bill and
showing how there is no relationship between the triggering device in
the States which are excluded by the bill and in the States which are
included. I put that in the record.

(The statement referred to follows:)

THE VOTING BILL AND VOTING STATISTICS

The height of paradox is presented by the formula proposed in the adminis-
tration's voting rights bill, S. 1584, to establish the presumption that the 15th
amendment had been violated. New York, which uses a literacy test, had 74.5
percent of its citizens registered, while North Carolina, which also uses a literacy
test upheld by the Supreme Court, had 70 percent of its voters registered.
Given these facts, any reasonable man would think that a voting bill designed
to secure the right of citizens to register and to vote would touch both New
York and North Carolina. Yet, Mr, President, the State of New York is un-
touched by S. 1564, while 84 counties in North Carolina are presumed guilty of
voter discrimination under the 15th amendment.

Section 3(a) of S. 1564 creates a presumption that any State or political
subdivision using a literacy test has violated the 15th amendment if 50 percent
or less of those of voting age were not registered on November 1,' 194, or did
not vote in the 1964 presidential election. Volume 12 of American Jurispru-
dence states that "* * * facts may be prima face evidence of other facts if
there is a rational connection between what is proof and what is to be inferred,
and if the rule is not arbitrary.' There is no rational connection, however,
between the fact that less than 5 percent of the persons Qf voting age In a State
failed to vote and the presumption that this low voting' percentage Is due to a
violation of the 15th amendment. Lark of participation in elections is brought
about by many factors: a strong one-party system, a confidence in victory, dis-
satisfaction with both candidates, or it plain 'lack of concern. For instance,
under the proposed bill, a single county in Maine would be affected. Yet as the
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Attorney General pointed out, "A snowstorm could have kept the voters away
from the polls."

I am in favor of any law that is constitutional and operates on a fair basis
to end violations of the 15th amendment, but I think this bill does not do it.
The absurdity of the SMpercent tests contained in section 3(a) of the bill is
exhibited by reference to my own State.

Almost 52 percent of all the North Carolinians of voting age voted in the last
general election. Had the percentage fallen below 50 percent, then every one
of the 100 counties in North Carolina would have been subjected to the sanc-
tions of this bill. Thirty-four counties did vote less than 50 percent in the 1904
elections; therefore, these counties will be presumed to have violated the 15th
amendment. It Is also noteworthy, that North Carolina's literacy test, which is
a simple test of reading and writing, has been held constitutional in the case of
Lasaeter v. Northampton Board of Elections (860 U.S. 45). New York County,
N.Y.. which uses u literacy test, has a population of almost one-half that of
North Carolina. The percentage of the voting age population of New York
County that participated in the 1964 presidential election was 51.3. What kind
of logic would accuse Hyde County, N.C., which voted 49.7 percent of its voting
age population, of violating the 15th amendment, but leave New York County
untouched?

In the District of Columbia during the last election only 38.4 percent of the
residents voted, and only 42.6 percent were registered. This resulted despite
the fact that the Constitution had been amended to permit District residents
to vote in presidential elections and a strong drive had been made to increase
voter registration. Special registration booths were established and kept open
evenings nad weekends to facilitate voter registration. In the District there is
no literacy test, and the only requirement for registration is that the applicant
be 21 years or older and have resided in the District for at least a year. Yet,
if the District had a literacy test, the bill would condemn District officials for
discrimination on the basis of race or color.

These voting figures strongly indicate that considerations--other than dis-
crimination-may cause low voting statistics. In short, voting statistics alone
do not demonstrate that the 15h amendment has been violated by use of a
literacy test.

Florida has no literacy tests; there, in 1984, 52.7 percent of the voting age
population voted. In five Florida counties the voting percentage was less than
50 percent. In one Florida county, only 36.6 percent voted-a smaller per-
centage than that for any North Carolina county. Yet 34 of North Carolina's
couuties are covered by this bill whereas no Florida county is covered.

Arkansas has no literacy tests, but in 1984 only 49.9 percent of the voting age
population voted. It would not be covered by this bill but North Carolina which
voted 51.8 percent of its voting age population Would be.

Kentucky has no literacy test and in the last election 52.9 percent of the resi-
dents voted. In 13 counties, however, less than 50 percent voted.", Kentucky,
like Arkansas, would not be covered by this bill; neither would any of the 13
counties which voted less than half of their voting age population.

Maryland has no literacy test, and while the State achieved a statewide per-
centage of 56 percent, there were three counties where less than 50 percent voted
but these counties are covered by the bill.

The absurdity of using percentages is further illustrated by comparing North
Carolina, which has a literacy test, with its neighbor Tennessee which does not
have a literacy test. North Carolina's voting percentage wap 51.8 percent
while the voting percentage of Tennessee was 51.1 percent or slightly lower.
In North Carolina, 84 out of 100 countties had a percentage of less than 50 per-
cent; in Tennessee, 22 out of 95 counties had a voting percentage of less than
50 percent." Was it literacy tests that caused the low percentage, or Just the
general apathy of voters, both white and Negro? Can it be demonstrated by
any law or logic that North Carolina is guilty of discrimination under the 15th
amendment, while Tennessee is not, simply l ecause the latter does not have a
literacy test?

In Louisiana, to take another example, 47.8 percent of the people voted; In
Texas only 44.4 percent voted. Under,'the proposed-bill, these statistics would
be used to justify the conclusion that there were violations of ithe 15th amendment
in Louisiana, but none in the State of Texas.
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According to the bill, 84 counties in North Carolina have been violating the
15th amendment. There are 137 counties in Texas which voted less than 50
percent, but these counties are not covered by the bill. The State of Texas, which
voted 44 percent, is deemed not to be guilty of violating the 15th amendment
siply because It had no Literacy test. Nineteen of North Carolina's condemned
counties actually had a higher voting percentage than the "guiltless" State of
Texas. The State of North Carolina voted over 50 percent and yet one-third
of the State is deemed to have violated the 15th amendment simply because it
does have a literacy test, which has been held constitutional by the U.S. Supreme
Court.,

According to statistics submitted by the Attorney General, 75 percent of the
voting age population in North Carolina is registered. - This is a greater per-
centage than in at least 13 States not covered by the bill.

Regsatered Registered
voters voter

State (percent) Stte--Continued (perent),
Arizona -------------------- 66 Michigan ------------------- 72
Arkansas ------------------- 56 Nevada -------------------------- .. 67
California--- ---------------- 75 New York--- -- . --------- 7 4.5
Florida__--- .. --- ----------- 54 Oregon --------------------- 75
Hawaii ------------ --------- 60.6 Tennessee ------------ 72.7
Kentucky ---------...---..-- 51 Texas ---------------------- 56.3
Maryland ------------- 70.6

And yet, one-third of the State of North Carolina, through the illogical inferences
sanctioned and compelled by section $(a) of the voting bill, are singled out by
the Congress and pronounced guilty of violating the 15th amendment.

In view of these facts, it'becomes clear, that the criteria developed under the
administration's bill for determining violations of the 15th amendment are illogi-
cal, discriminatory, and represent a vivid example of hurried draftsmanship.

It would be well for our country if those who advocate this hasty legislation
would pause and ponder these words of Mr. Justice Davis, speaking for the
Court in Ee porte Millfgaa:

"The Constitution of the United States is a law for ruler* and people, equally
in war and in peace, and covers with the shield of its protection all classes of
men, at all times, and under all circumstances. No doctrine, Involving more
pernicious consequences, was ever invented by the wit of man than that any of
its provisions can be suspended during any of the great exigencies of government."

Senator ERvix. I should like to make this statement for myself as A
witness, and I shall be glad to be cross examined by any one. ' _

The 1960 census shows that North Carolina has a total white popula.
tion of 3,899,285 a total nonwhite population of 1,156,870. ,

Of this nonwhite population, 1,116,021 is Negro, and while it may
be surprising to some people not familiar with North Carolina, the
bulk of the other 40,849 nonwhite is Indian. North Carolina ranks
fourth, incidentally, in Indian population in the States of the Union.

Senator HAwr. Mr. Chairman, even if I were free to remain, I would
not presume to cross-examine you. But I must make my apologies.
I think that the reader of the record from this point on will be listening
to a man who has served with distinction for many years as a trial
judge, as an appellate court judge, preceded by many years ab a prac-
ticing lawyer, and is serving now as a Senator. It will be interesting
to see how a really qualified witness will sound in the record.

Senator EvxN. I appreciate the kind remarks of the Senator from
Michigan, and I understand why any Senator is impelled to leave a
committee, because most of us have three or four committees going
on at the same time. /
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• The first thing I would like to point out is that there are 100 counties
in North Carolina, and according to the reports of the Civil Rights
Commission, complaints have been received from only 56 of those
counties' since the passage of the Civil Rights'Act of 1957,oof alleged
denials of voting rights on the basis of race or color.. The total number of these complaints has been 36; 17 of them were
received in 1959, which means h.t they could not have arisen earlier
thsh 1958. This is true because North Carolina has had no registra-
tion and no election in the-year 1959. North Carolina holds its elec-
tions in even years and does not register voters except during a DOioa
of about 1 month before the primary, which comes on the last Satur-
day of May in each year, and about a month before the general elec-
tibn,' whi h comes on the first Tuesday in November of each year. So
at least 17 of these complaints arose at least 7. years ago. .

The Civil Rights Act of 1957 provides for the receipt by the Civil
Rights Commission and by the State advisory committees of com-
plaints in writing and under oath from any persons who claim they
hve been wronigully denied the right to register to vote on account
of race or color.

North Carolina has a State advisory committee which is charged
with the duty tO investigate conditions in North Carolina and to make
reports on such conditions in this field to the U.S. Commission on Civil
Rights., This committee was composed of Mr. J. McNeil! Smith of
Greensboro, Y '-., as chairman, who is an extremely able lawyer; A. T.
Spaulding'of irham, N.C., vice chairman.-

Incidentally, Mr. Spaulding is a Negro and is the president of the
largest insurance company owned and operated by members of the
Negro race. The principal 'office, or home office, of his company is in
Dirham, N.C." Its name is the North Carolina' Mutual Lif4 Insur-
ance. Co.

The secretary is Mrs. Margaret Ri.'Vogt of Wilson, N.C., who is
secretary; Millard Barbee of -)urham, N.Ci, who is the president of
the AFL-CIO in North Carolina; Paul R. Ervin, an attorney at law
of Charlotte, N.C.

I wish to acquit Paul of any charge of any relationship to myself,notwithstanding the fact that I would be proudtohe related to him
and notwithstanding the fact that he spells his surname exactly like
I do. I held court over a period of 7years in the county in which he
practices law, and he has had cases before mfe and many cases in which
I was superior court judge. I know no maii who has a greater capac-

itelectimveiowing, of any problem and who has ahigher degreeo0 ine~ual integrity than he has. _ ,.
Another member of the committee was Hector MacLean of Lum-

berton, N.C, who is a banker and is son of a. former Governor of
North Carolina.

Another member of the commission is Conrad 0. Pearson, an at-
tomey at law of Durham N,C., who is a Negro lawyer of excellent
character and ability.

Another member of the committee was William L. Thorp ,'Jr., of
Rocky Mount, N.C. He is an attorney at law, and incidentally, the

vr,%aj2* ,RiUrmAS



son of a college mate of mine and one of the brightest young lawyers
in the State. 

: y

Another member is Curtiss Todd Of Winston-Salem and Marion A.
Wright, to complete the membership of this committee.-

This committee is located throughout the State so that every area
of the State is represented--east,, west, and Piedmont, the three great
sections of our State.

This committee, over a period of several years, conducted hearings
throughout-the State for the purpose of' receiving complaints froim
any person who'claimed that V ad been denied'the right to vote
on account of race or color. According to page 451 of the U.S. Civil
Rights Commission report entitled "The 50 States Report," published
in 1961, they held hearings in New Bern, Greenville, :Roky Mount, and
Fayetteville in the eastern part of the State. • I

Incidentally, New Bern is the county seat of Craven County, one
of the counties that is being deprived of its constitutional preroga-
tives under this bill, and Greenville is the county seat of Pitt County
another one of these -counties. Fayetteville is the county seat
Cumberland County which is also one of the 34 counties.- : ' , •

Rocky Mount is situated right in the area. of others of these 34
counties.

Then hearings were held in Raleigh, Durham Greensboro, Winston-
Salem, and Charlotte, the chief cities of the Piedmont which is the
middle area of North Carolina. Hearings were also zheld at A he-
ville, which is in the western pait of the State.

The hearings were held at these places over a period. "Of several
years ,and the times and places were announced in the papers andthe
press of North Carolina. Notice was given that anyone who had any
complaint that he had been denied, the right to vote in violation of the
15th amendment was invited to come and be'prebent and present his
claim to them. t

In -additionto this, public notice was given that 'any citizen of
North Carolina who claimed he had been denied the right to vote in
violation of the 15th amendment could present his claim individually
to any member of the North Carolina State Advisory Commission. -

Now, I mentioned the fact that the record shows that only a total
of 36 complaints of deprivations of voting rights were received from
the 1,156,870 nonwhites in North Carolina. So far as I know, only
one of these claims was ever litigated in court that was a: case from
Bertie County, entitled "Bagerore v. the Boa;d of Electio.s of Bertie
County." It wes held&by the North Carolina Supreme Court in that
case that the registrar in Bertie County had committed an error of
law in Permitting a person to copy a section of the North Carolina law
from dictation. They found that under the'North Carolina literacy
test, a person is entitled to have the Constitution laid beside him where
he can read it and copy it.

I havei also noted the fact that 17 of these 36 cases had to originate
at least asearlyas 1958. The other originated in 1960.

I want to make an additional statement on the location of the cities
where these-hearingo were held.' .
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Half of Rocky Mount is in Edgeonbe County and the other half
is in Nash County. Edgecombe County is 1 of these 34 counties.

I would like to call attention to the fact that at page 451 of the same
publication of the U.S. Civil Rights Commission it states this: "To

Ia~e the committee has received sworn written statements from 5 of
the 100 counties of the State." Those complaints were among the 36
that I have mentioned.

I would call attention to- another publication of their Civil Rights
Commission entitled "Equal Protection of the Laws of North Caro-
lina," which covers the period 1959-62. On page 19, it states, and I
quote: "In the more than 3 years that this committee has been in ex-
istence, there have been no such complaints-that is, complaints of
denials of voting rights--on the basis of race from any of the other
95 counties of the State."

Now, nine of these complaints came from Franklin County. While
the record does not so state, it indicates that all of them came from
one precinct and involved the action of one registrar. These com-
plaints all originated in 1960 in connection with th) May primary.
Four of the other complaints came from Greene County, one of them
being at least as far back in origin as 1959. Three of these complaints
in Greene County originated in connection with registration 1or the
May primary of 1960, and involved the same registrar in that county.

_ even complaints were received from the third county, Bertie
County, by the North Carolina Advisory Committee on May 20 1960.
These originated apparently in threA different precincts. One of them
gave rise to, this case, Ba~emore v. A Ae Bertie 7ouWy Board of Eec-
t~n, which is reported in "254, North Carolina Supreme Court Re-
ports,"9 page 1398. .

Ten of these comrnplaints originated in 1959 in Halifax Couity, and
the evidence given by the Attorney General, as well as a copy of the
opinion in the case by the US. District Court of the Eastern District
of North Carolina shows that all objections arising in Halifax County
were corrected within about 12 days after the filing of the suit. The
suit was dismissed on the ground that there was no occasion for it to
be prosecuted further.

The fifth county where complaints were received was Northampton
County. All of these complaints were received in 1959 and they total
six in number.

North Carolina has approximately 2,20Q0.precincts and in each of
these precincts there is one registrar who passes on the qualifications
for voters.

The registrar in the present setup is a menblr of the DemocraticPaty. ,., ,, ,
Then there are two judges, one a Republican and one a Democrat.

But the judges have nothing to do with passing o1 registration.
So it would appear, that qut of the 2,200 registrars in North Carolina

since the creation of the U.S. Civil Rights Commission in 1957, not
more than approximately 7 registrars out of 2,200 have been charged
with denying any person the right to vote on account of race or color.
Whether these complaints were jfstified in ainy of these cAsea except
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the Baewre case is not clear, because there was no adjudication made
with respect to them.

But I submit that no State that has 2,200 election officials should be
deprived of this constitutional right to use the literacy test in determin-
ing the qualifications for voters, because possibly 6 or 7 or 8 election
officials out of 2,200 may not have exercised good judgment in admin-
istering a literacy test.

I consider this a punishment for supposed guilt upon an awful lot of
innocent people.

I want to call attention to some registration figures for 1960; during
the 1960 general election 210,450 nonwhites were registered to vote,
according to figures supplied by the U.S. Civil Rights Commission as
appears from page 454 of their publication entitled "Thb 50 States
Report.

On rhat same page is a mathematical or typographical error stating
that these 210,450 nonwhites who were duly registered amounted to
only 31.2 percent of the nonwhites of voting age. That should be 38.2
percent, as appears from anybody's arithmetic and also as appears in
another publication of the U.S. Civil Rights Commission. The calcu-
lation appears correctly as 38.2 percent on page 283 of. the publication
of the Ciil Rights Commission entitled "Voting 1961, U.S. Commis-
sion on Civil Rights Report." I .

Now, at that time, the total number of nonwhites in North Carolina
of voting age as shown upon the same page of the last publication, was
550,929, of whom 210,450 or 38.2 percent, were registered.

So much for the 1960 figures.
I pointed out this morning that according to the publication of the

U.S. Civil Rights Commission entitled "The 50 States Report," which
bears the date of 1961, a total of 239,687 new names were aded to the
registration books of North Carolina in 1960, and of that number
208,672 were whites and 31015 were nonwhites.

I also called attention this morning to the fact that on pag 473 of
the same- publication, it appears that 59 peoplewhoapplied or regis-
tration in North Carolina were denied registration on the ground that
the could not pass the literacy test.

What this means in very simple language is that the following per:
cantage of all people in North Carolina applying for registration, both
white and nonwhite, during 1960 passed the literacy test; 99.-and I
am going to give you a lot of figures beyond the decimal point-
99.99684.

To my mind, as I said this morning, it is like using an atomic bomb
to get rid of one mouse to say that you are going to abolish literacy
tests in a State where 99.99684 percent of the people passed the literacy
test. Certainly on that kind of a basis no rational man can honestly
contend that those figures show that the literacy test is being used to
deny people the .right to register to vote on account of race or color.

Now, to put this thing in reverse, the fiurosof the Civil Rights Com-
mission itself show that during 1960, thi per.entago of people, whites
and nonwhites both, applying for registration, failed the test:
0.000316. That means that only tlhree-thousmndths of 1 percent-of the
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people in North Carolina, both white and nonwhite, who applied for
registration in 1960 failed to pass the literacy test.
Now,I want to show some other figures about 1964. I cannot get

official figures; they are not available. But I have been supplied by
the: Civil Rights Coimission with certain figures which are based on
compilations made by the voter education project of the-Southern Re-
g ion al C ouncil. p ro.. ..

As I understand it, the Southern Regional Council is financed by
the Ford Foundation and it certainly is not engaged inpicturing con-
ditions in Southern States any better than they are. There are some
very interesting things in this connection.

In 1960, as I pointed out, 88.2 percent of the nonwhites in North
Carolina were registered. The figures for 1964 show that that had in-
creased from 38.2 to 46.8 percent. The number had increased from
1960 to 1964 by, approximately 58,000, because 258,000 nonwhites of
voting age in North Carolina were registered in 1964. That is a very
substantial figure 'and a very substantial increase, because the total
number of nonwhites of voting age in North Carolina, according to
the 1960 census was only 550,929.
'Now, I want to address myself very briefly as far as I can to some of

these'counties that were charged with discrimination. In fact, no
discrimination has been proved in any case, een in the Baiemole case,
because that was based upon misinterpretation of a law by the Ilgis-
trar. Thus far, I have been relying on figures supplied by thd Civil
Rights Commission. I do not think it is infallible, beause in its pub-
lication for 1963, called "Civil Rights," at page 20, it is stated that
there were 100 counties in the United States where denials of Vyoting
rights were indicated. Then they said on page 2Q of that same pub-
lication that 7 of these 100 counties W4ere in North Carolia. They
added this, however:

The most recent figures available for these.seven counties indicated a marked
Increase IA Negro reitration.

I think that is bound to be a mistake as to one of them. On page 35
it lists among those seven North Carolina counties the county 01

Graham. That is a county that is cited as having discrimination
against persons in voting on account of race or color. The county or
Graham, according to information supplied me, has not a single Negro
resident in the entire county. Ceitainly it cold not be discriminating
against people who did 'not exist within the borders of this county.

Now, at that time, Bertie County was included in that report because
of these complaints, and also because it had allegedly only 713 Negroes
r registered. The latest figures which I have fust obtained from the
Board of Elections o? rertie County show that number, has doubled
in 4 years. There are now 1,434 Negroep registered to vote in Bertie
County. To my mind this is a very substantial increase. .

Hertford County was one6f the counties included in the seven listed
in this publication as counties where there were indicatlxs of the
denial to vQte on the basis, of race or color. So far as I can ascrtain,
that is .seisolely, upon th pe. rtag of ,Negroes voting and not
upon th actual comlaint or investigations. I..
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Another one of these counties that is listed by the Civil Rights Com-
mission as being a county where discrimination was indicated-not
proved, but indicated-was Green County, where 3$5 Negroes~were
registered in 1960. Now their number has risen to 622.•

Another one of these counties was Halifax County, the one that was
involved in the lawsuit, in 1962.

These figures I have given you are for 1962 rather than 1960.
In 1962, there were 19,054 Negroes registered, or 14.3 percent of

those of voting age in Halifax County. By 2 years later-thatis, in
1964, 3,644 Negroes.were registered, amounting to 26.6 percent, which
is a very substantial increase.

I do not have the figures for Hertford County, but I have been in..
formed that there are no impediments whatever offered to Nogroes to
registered in Hertford County. In fact, I have been furnishI with a
newspaper from Hertford County which has an article to that effect.

I am sorry, I do not have these figures from these other counties
I have requested all of the county election boards in North Carolina
to furnish me information concerning their county regarding the
number of pems voting in the November 1964 election, the number
of whites and Negroes ,registered, the number of years records have
been kep ton literacy tests, the number of Negroes who passed andfailed t " State literacy tests aid" the number of white& who passed
and failed the State literacy tests' B'cause of time restrictions placed
on S. 1564 by the Senate, I have. not been able to receive replies from
all North, Carolina counties. However, I have 50 replies, including
those from 19 of the 34 counties which Would be included under the
administration's voting' rights bill.i 'Tese official statistics indi ate
that the number of Negroes who failed North Carolina's literacy test
and the' number of whites v*ho. failed this test were approximately the
same in most cases. For example, in-'6 6f' the 50 co tihdti , reporting
n6 Negroes failed the test, and in 7 of the counties, no whites failei
the test. " "

,Additional statistics point' out that the number of Negroes who
passed the literacy test was high in relation to the number who failed.

Also, these general Observations held true for the 19 counties that
reported out of the 34 that would, be covered by the bill. In other
,words, there is no statistical evidence from these official records that .

indicated there was any systematic discrimination by election offli-'
cials in NorthCarolina.

These official statistics disagree with those reported weekly in the
Congressional Quarterly and indicate that even an invariably accurate
source such the Congressional Quarterly may be in error. In 9
of the North Carolina counties which would be affected by S. 1564,
the March 19 edition of the Congressional Quarterly inaccurately re-
ported the total number of persons who voted in the 1964 presidential
election. In every cas except two, the erroneous figure reported by
the Congressional Quarterly was less than that reported by the county
election officials.
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I would like to insert at this point the statistical data based upon
information furnished to me by the county boards of election of these
various counties.

(The document referredto follows:)

THz REPORT Or 50 NORTH CAROIUNA COUNTIES ON VOTING AND LrrjoY TEST
STATISTics

I have requested all of the county election boards In North Carolina to furnish
me Information concerning their county regarding the number of persons voting
In the November 1964 general election, the number of whites and Negroes regis.
tered, the number of years records have been kept on literacy tests, the number of
Negroes who passed and failed the State's literacy test, and the number of whites
who passed and failed the State's literacy test. Because of the time restrictions
placed on S. 1564 by the Senate, I have not been able to receive replies from all
North Carolina counties. However, I have received 50 replies, including those
from 19 of the 34 counties which would be included under the administration's
voting rights bill.

These official statistics indicate that the number of Negroes who -failed North
Carolina's literacy test and the number of whites who failed this test were
approximately the same in most cases. For example, in 12 of the 50 counties
that reported, no Negroes failed the test and in 11 of the Counties, no whites
failed the test. Additionally, these statistics point out that the number of Negroes
that passed the literacy test was high in relation to the number. that failed.
Also, these general observations held true for the 19 counties that reported out
of the 34 which will be covered by the voting bill. In other words, there is no
statistical evidence from these official records that indicate there was any sys-
tematic discrimination by election officials in North Carolina.

These official statistics disagree with those reported recently in the Congres-
sional Quarterly, and indicate that even an invariably respectable source such as
the Congressional Quarterly may be in error. A comparison will show that in
9 of the 84 North Carolina counties which would be affected by S. 1564, the
March 19 edition of the Congressional Quarterly inaccurately reported the total
number of persons who voted in'the 1964 Presidential ejection. In every case
except two, the erroneous figure was reported in the Quarterly was less than
the figure reported by the county election officials.

county mo flwcounty soa de
fgures figures

Beaufort' 9,66 9,65 Martin------------.. 61332 a,2
Bettie---------26 4,252 warn--------H5 ,2
Oamnden------------1,40 1, 449 Wayne---------------.17.846 17,91411oks===================2

... ---------- iln.................... .W o 1,89
Lenoir 3 ............ 3

'Two statistleal tables are attached.
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Total Votingres- N NOMe1- Yearsreecrds kept Negroes who Negroe who Whites who Whites whoCounty teed, White Negro her 1964 on literacy tests failed test, 164 passed test, 194 fafled test, 1964 passed test, 196
Nov. 1,gera

Adisn w ------ ------- --
Avery ------------
Beenford -----------

C adwell ............ ........
Cam d------- ----

Cla ---- - -----
Columbus__w -------
Cumberland ----------- -------
Cmrttuckk-----.............
D avle ----------....---------...
Durham-,,- ---- -
1orsytlL.---J ---------

oe .............

-----

Robesond

10,887
1%846

21,195
6,673

24,160
2%3

13,749
3,181

2301

81090

278

6,017
102,485
14415

68

3,70
2,1

14,913

7,942
10,299

9,787
14,4"4
30,742
9,017

3627
1870

0 .....---------
0 ..............

4 ...............
4 ------------------

0 .........

Approziixnaiyj
No reord ........
1 ---------------. -.

Approximately 4..

0 -------- ..- ..

10,290
12,751
5,847

18,286
5,289

22227
1,800

10,939
3,145

1M384
25,798

9,314
34,580
69,052
5,395

85,3M
17,700
4,05
2,820
%308
8,822
4,770

14,977
14,=5
7,884

1m006

1%,418

24,134

10,068

11,770

0 ------------------

(0I)....

56 ....
Unknown.. -----
43 ------

No answer..--

All--- -
Unknown -----
87 -------- __
23,1------- -.-

1 597
95
35

2,9W6
1,434
1,933

23

2,810
36

3,917
6,840

371
827

14,69
17,072

622
16,796

715
%,35

817
604
178

1,431

83W
610
as

1,791
1%8,9
1,422
2, 045
6,8M
1,562
1680
2,042
2,627
3,935

0 .......
1I........

(1) ----------------
1............

14 ..............

20 ........ .........

0 ......... ......
0 - -.......
No answer.---
No record .......
1 .........
0 .......

App....... e. ...
S.--... .-----..-3L------------_

7,541
9,275
4,512
9,855
4,252

19,779
1,449

12,13

13,775
22,957

7,760
39,777

3;,613
77,160

3,00]
1,641

2,910

10,489
6,736

7,726~
11,574

6,M5
6,9M2

24,041l
17,871

1 ......................
Have not kept them..

196K 's 7M....a..

1964 general electieu_-
Keep only current

tests.I

No wr~tn test-......
No answer r .........
Selection pe..... ......

No record ...........
1 ......................
No records ------------
l964 ge ectlon --

test.No answer -----...
m84 generaledo-

No test st..........
6 months.. -- - -
Apl -196 L.......

October 19 L --......I ...... ..... ....-- '".--
Oct. 10 -. -... ....
12 months. ...........
NoN rm '----- Z '

-- -- - -- -- - -- -- -

Footnotes at end of table.

8............

None ............
Estimate 12.---

10 ..............
0--------- _ _

0 -............25.. le...... ....
Poeftly 12.---
14--. --.---. -----
9--------- -----
S or less.--
Approlmately 26.
12 .........--......
1...........-"

16 ..............
96------------

.............
Estimate 400..

4........... ".

AL4 ...........
454-------------

3,45.... ........

642............
Several hundred..551.............
28 .............

150 -------(2)........
(a) ------5----------3,= --------------

3 ------------- 

3 --------------
49--------------

Posaibly &---.-
16............---
7 --------------
S or less--.---
Approzimately 10-.
2............----
0............----
(3) --.--.-----
a3---- ------ -----

AlL
All but L
(I).
0.

Unknown.
51.

10,939.
74.
AIL
No answer.

243.
ALL.
Unknown.
140.

1.228.

All.
Estimate 24L

2,16L

All.
297.
15,117.
48.
1.275.
Several hundred.
96&
80.
250.
(9.
11,770.

- - -- - - - - - -- -- - - - - I -- -- - - - - - -- - - - - - - -- -I - - - - - - -- - - - - -- - - - - - I

I| --..-------------... I -. . . . .-- - - -- - - - I....... ....... . . ......
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Total V t N Whites w
Coty White N..o berp IMO V= ,S, be twtedt, IMtook 19K

- -.VU L .--- --- --- I. ......

.. .. .. -- -- -- ... -'Wak ------

e-------- -.........

20960
1%,710
5,143

17,080

8,4m2
1,406

*2H~

1964

NoIlterm y tnt .........
14 c a------- -- 91 --r-- ---- -

NOrew---

A.l 0

aafacxie 1962..., ..

9178

1,131 sina 19 -....-

-6 -. --- - - -

No reoord..,.......

lnq..l........ .....

LI

2 -- - - -

1M.
4,74L.

U&.
12,OaiIm 02
251.

1,109

,19

8,I8
2,96

1400
74,274

41165
25,350
2k46

16h,

18,748
10,714
8.368
Z,492

1286
0%475
19,228

14824

4,229

1,300
1,30

m

- x18

6,12
1,770

l~n4 affldetrecoilatover. Robesoz County reported that 3,068 Indlas weeregsftd In Novamber 1964 17a''HokeCounty repore t 138 ziud. wer rgistered inNovember1984 4Indan Ind~n fied th. Iteray test in 1I6U and 3,06 pined.t-failed the literacy tMn in 1964 and 10, pmed.*N eodn alr ae* INo recod-jew fa%&I ored.o yrf

.................
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Total voting,
regis- MOeM- Yem reeardskt Nerswh Ngoswh Whites who Whites whoComaty teed White -Negro' berIMi onlifteacy tet aldts,196 pasedtest,16 aldtsk 94 pse ~,16NovA,

B eafot -- ---- 128 2_- -- M -9--,866 1964,d totr

N2V.434 422 196 - - *. ----Cm - - 2 1,00 43 1,449 e only t ---------....... ------,1.---, ...... 9 1%=o 2 K p ,, o= 2 ..........
" . . - .4 10,3 819 12,138 --- 32 -- --- -__ 2,810 ..... ----- - .------- 1.9.Cumbe rmL. 31,63 ,2.98 g,840 27,967 No m ... Apiotmiately 8.. -No mnwer ...... N ioswr No answa.

ftS... .-. 6,017 5,396.622 6131 M5 t3 .87'1-.
Her~~wd-6,18- 405S 2,060 014 I1------ ------ ..HokS. 3770 Z5M 817 m.6 I1------ 3 --- U6.. ----- 2H y .... ... ..... 2,612 2,308 00r ,130d 641 -L 5em9...... ...S849M 14,97 -3,492 13D,, Noawe . . .. 910. s...... 2.161.Martin 10299 18 %791 6328 6..... _moths-_44 - -- L 2- .8017 6,445 1,562 771 . 10, O9L ---- - A pprolmbately . 551l. 968 Z_

1,140 10,098 2,042 902 1, . 1- 7 . ..--- .... 25o.Roe n .13.703 11770 3,986 '17,271 '3 -.L.. - ------------ 11,770170e d ... 6389 a,16- 196 --- 1 29 - - - 4,743.
Un1400 12,869 1,131 11487 2 . - -- 5sino19L..00.R, 1131 min5e . . 5 sinceOl ..... . 12,869 dme 1W..25,350 19,228 M12 . 914 NDS-- _ - -- -- -----.--.-- ----------

a Notmfficentreciiostemer. 3 Robeson County repe tht ON Indian gtred In November 196ft'Balme County repertd Ciat 133 Idana were registeredIn November low 4i Dwua 17 Ind~ans fald the litey test In IM64nd3,$AM pawed.7
faied the Iftermay test In 1l0 and le Passed.
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Senator ERvi. There is an old expression that "Figures do not lie,
but liars figure." This hearing has proved not only that, but that
figures do lie. The figures supplied me by the Civil Rights Commis-
sion for 1964 are very interesting figures. For example, in Alamance
County, which is the county where my colleague, Senator Jordan, lives,
69.7 percent of all the nonwhites are registered. I think that registra-
tion would probably compare favorably with virtually any registra-
tion throughout the United States.

But here is a queer thing. Buncombe County, where Asheville is
located, and where hearings were held, has a white population of
voting age of 72,249, and a nonwhite population of voting age of 8,510.
Only 28,894 of the white are registered, whereas 5,695 of the nonwhites
are registered. In other words, in Buncombe County, N.C., according
to figures supplied me for 1964 by the U.S. Civil Rights Commission,
only 39.9 percent of the whites of voting age are registered, whereas
66.9 percent of the nonwhites of voting age are registered.

Now, if you take the reasoning of. those who support the adminis-
tration bill, you would say that would establish beyond all question
that in Buncombe County, N.C., the election officials are discriminating
against whites and in favor of nonwhites. This proves that when you
take figures you can prove anything with them.

Now, here is another county in North Carolina, Forsythe County*
which is where Winston-Salem is located, and the center of the great
R. J. Reynolds Tobacco Co., which employs thousands of Negroes.
The white registration is 76.6 percent, and the nonwhite is 40.1 per-
cent.

In Buford County, N.C., 61.5 percent of the nonwhite adults are
registered, as compared with 73.4 percent of the whites.

In Mecklenburg County, N.C., whose county seat is Charlotte, 58.8
percent of the adult whites are registered and 44.6 percent of the adult
nonwhites are registered.

Here is a ver7 interesting figure. The State capital of North Caro-
lina is located in Raleigh, N.C. If the State of North Carolina were
engaged in discrimination, it certainly seems it ought to be reflected in
the figures for the county where the State capital is located. The white
population of Wake County is 76,799; the nonwhite is 22,856--that is,

am talking about people of voting age. The number of whites regis-
tered is 43,869, the number of nonwhites is 1,586. And this means that
57.1 percent of the whites are registered and 55.1 percent of the non-
whites are registered.'

I have already pointed out that 46.8 percent of all the nonwhites in
North Carolina are registered on a statewidd basis, according to the
figures supplied me by the U.S. Civil Rights Commission for the year
1965.

It would appear that the reasons attributed by the North Carolina
Advisory Committee to the Civil Rights' Commission for the small
percentage of Worth Carolina Negroes voting mi ht also be applicable
to New York unt where only 51.8 percent o the people of voting
age voted, and particularly New York s 18th and 19th Congresional
Districts which voted 46.7 percent and 43.5 percent respectively.

VOTING RIGHTS
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The 18th Congressional District is one of the few districts in the
United States with a Negro Congressman, Mr. Adam Clayton Powell,
and includes the heart of Harlem.

By the sames token, there appears to be an analogy to the situation
in the District of Columbia which also has a large Negro population
and voted 38.4 percent, a much smaller percentage of its population
of voting age than did North Carolina which voted 51.8 percent of
her residents of voting age. Yet all of these districts would-be exempt
from the provisions of this law. This has no rhyme and no reason
whatever.

I add these observations. North Carolina has 100 counties, and
only 11 of them voted smaller percentages of the vote on Republican
and Democratic tickets than Con s n Farbstein's 19th Congres-
sional District, located in New York County.

I put in the record the other day a letter from the chairman of the
North Carolina State Board of Elections, William Joslin who stated
that he had notice of only one or two complaints about literac test
matters, and which stated further that the North Carolina State Board
of Elections had been holding meetings throughout the State, giving
instructions to registrars andvoting officials, so as to have a uniform
application of the law.

-orth Carolina has a very simple literacy test. The North Carolina
law merely provides that a person must have five qualifications in
order to vote. The first is a residence qualification. He must be a
resident of the State of North Carolina 1 year at the date of election,
and resident in the precinct 30 days by the date of election.

The second requirement is the literacy test. He must be able to
read and write any section of the State constitution, and that as I
stated a moment ago, the Supreme Court holds, requires that he be
given an opportunity just to look at it and read or copy a certain
section of tie State constitution.

The third requirement is he must be 21 years of age by the date of
election.

The fourth requirement is that he must be an American citizen,
either by birth or by naturalization. If he has lost his citizenship
by reason of having received imprisonment in the State's prison, he
must have his citizenship restored 'by the manner prescribedby law.

I might add that is a very simple procedure by which he files a peti-
tion with the superior court and proves that he has been of good ch r-
acter since his release from prison.

The fifth requirement is that he must 'be of sound mind in that he
must be neither an idiot nor a lunatic. ,

I would like to put in the record at this point some instructions
issued in Mecklenburg, N.C., outlining the requirement foil voting
and certain procedures which are required to be followed by the regis-
trars and judge at election.

(The document referred to follows:)
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INSTRVCTXQN WO ER kOSAT2oN

READ PAQE 26, SECTION 29 0? ,MIQN M , TAZT 2,
CAROL,,A.

An applioant for'registra .on must meet these qualifications

. Residence i
He must be a redent of the state or North Carolina _ yby the date of the Election, and a resident of his pre-b-i-
precinct thirtY dW by the dote of the election,

2. Literaoy'
He must be able to read and write any section of th- ite
Constitution.

3. Ase
II. must be twenty-one yard ,of age by th1q nte of the Zleotiop.:

4i. -Citzenship
He must be an Ameriban Citizen, either by birth cr by natyraliz-tion. If hq has lost his Citizenship by reason of having nerved
imprisonment in the State 's' Prison, 'he must have had his Citizen-
ship restored in the monpor, prescribed by law.

5."Sound Mind
He must be neither an Idiot nor lunatic.

Put Polling Place Sign in Oonsplouous place.
when a voter enters your polling place for registra~ion,, follow his-
procedures

. Ask if he has been registered before. (See Transetes'below)..
2. Ask where-he lives, to determine ihe ito. ln your Precinct.

I9Or Your Precinct Boundary LInes.3. h no h-no iei-- oilathr e ask how long had he lived
in the state; and how long'in your precinct.4. Ask the applicant to write in the ledger book one section of the
constitution whioh he will select from the six excerpts herein
provided by the Board. (See attached mimeographed sheet.) I
When the applicant has completed the section have him agn nis
hame on the line below." If applicant is 'nable to fulfil tiserequirements In a~reasonably legible handwriting do not regssterhim.- In any case in which az applicant rails to meet this
literacy test, registrar will hote in marin "rejected" and,
initial this notation. All entries shalr be dated by registrar.

. Ask him to put his left hand on the Bibleoand raise his 'i-ght hand
while you adminintr the oath of. registr6tion to him.6. Ask for hi's party filiation. If he does not wish to declare
his partr,.:.expAin "that you can register him either as an'
Independet'.b as sucol be barrd from votImg in primaries,
or you .can.ro.06ster him as "HoIarty" (designated o tn D rDru -orm
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by NP) which gives him the privilege of declaringa part -

af lainon Prara" Day, 59 Vk~eiprad.otP.r ia -
Party Primary of his c hole.

7. Using the duplicator with carbon, fill out proper re traO,omn
for~s for him: use white if he is a D9moorat, buff if he Is a
Republican and blue if he is Independent r No. PArty. You will .
have two forms for each Voters one 6riginas and one carbon copy.-

8, Print Ois full name, no I.nitials, with corre9t address a0
supply all"nfoimation asked for on the"frm. Usepall CAPITAX
S letters in printing., Print email.

9. YOu sign and then asc him to sign both copies, without carbon,
using' his regular isigature.

T!RAN5SRS

When you ask the voter if he has been registered before, and his
reply is that he has been voting at any one of the precincts in the
county, instead of filling out new forms for him, have him sign his
full name, his new address, his old address and his party affiliation
on one transfer form. He cannot change his party affiliation on this
trans-Oer (see Change of Party, below). If he has not voted in six
years, fill out new forms as if he were a new voter. BE SURE he has
.been a registered voter-in Mecklenburg County and has merely moved
into your precinct from another one. If you have the least doubt,
register him anew.

When a woman who has married'Or remarried comes to transfer, fill
out new forms for her. The old forms we have would not have her
correct im7 and we could not change it. Give us a note with the
new form, telling who the voter was before marriage.

CHANGE OF PARTY

If a voter wishes to change his party affiliation he may do so by
reading the oath ontpage 22 of the green Guide Book (Pim and
General Election Law and- Procedure, by Henry W. Lewis).7If an
Independent iishe5 o'olafe hie party, he too must read the same
oath.

Mail all transfers and registration forms, both used and unused on
Saturday night at the close of registration. Don-ot use paper clips
when malling'forms. Put the forms and transfers you have used in
small envelope; put unused ones in large envelope marked 4th class
mail.

Catherine C. Carpenter...... .... . ... Exec utive Secretary
Mecklenburg County
Board of Elections

Senator ERviw. I want to put in the record a literacy test require-
ment. The registrar writes in the name of the man and the date he
applies for registration, and he sets out this:

Under provisions of General Statute 163-28 and North Carolina-

This is directions to the registrar-
and North Carolina constitution, article VI, paragraph 4, it shall be the duty of
each registrar to administer to each applicant for registration these literacy
provisions according to standards laid A9wn by the North Carolina Supreme
Court. He [the apbplUant] mist be able to read and -lt6 any secft6l o
State constitution in the English language: of, '

That is the literacy test in North Carolina. That'is the way ttieygive it.
E nstractions to the~voter are as follows.:,  : !, .  : : -,

Copy the following, writing in the Unglish, language,

Thenm the quqte 'jaboit" th6 shortest secfibiq of th N'orth Cp'ro0jn
constitution. Herb is the -jiotain o tli N tt)r6 ina tit
he is required to write:



That the people of this State have the inherent, sole, and exclusive right of
regulating the internal government and police thereof.

And I might digress to say that if this bill passes, that will no longer
be true. They will not have the right'to regulate the internal affairs.

Then they have some blank lines just to copy that, and that is the
whole literacy test in North Carolina. There is no understanding
test. Then he signs his name. Then the registrar has to say whether
he approves it or it is disapproved and signs his ndme. So the record
is very simple.

(The form referred to follows:)
LITERACY TEST

D Data

Under provisions of o.s. 163-28 and N. C, Const., Art. VI, P4, it shall be
the duty of each Registrar to administer to each applicant for registration
these literacy provisions according to standards laid down by the North
Carolina Supreme Court. He (the applicant) must be able to read and write
any section of the State Constitution in the English language.

INSTRUCTIONS:

Copy the following, writing in the English language t

"That the peopl"6 f this St'ate have the inherent, sole and exclusive rigat
of regulating the internal government and police thereof,"

a

(gignatur.of applicant)7

Approved /

Disapproved'

Senator Eitvn. Here is a sample of an individual who took the
literacy test. This was evdn shorter than the other one, because all
he bad to write was: ..

All elections ought to be free
This is an actual literacy test dininistered to a; !man who was a

Negro. I struck out his name, because he does not want it to go into
the record. He fills out the age, the race, the address, county where
bon the .question whether ho w ls ever convicted. of'& feony, 'what
p ty.h 6is afliliated wii. /
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Then the applicant is required to copy the shortest thing in the North
Carolina constitution:

All elections ought to be free.

Well, it shows the peita p assed this man, and I would like'to
have this reproduced, m the record in photostatic 'copy t see what
poor writing you can do and still pass the literacy test in North
Carolina.

(The document referred to follows:)

Niw HANOVER COUNTy BOARD OF ELEOT ONS.
LITERACY TEsT

" ;in t. u / H1 41 m e ) ,(AVe)

2 . l, ,
(Address) ,.(Rage)

3. ~ k &~
(County in which you werp born).

4. Have you'ever.been convicted ofta. felony? ).. It so, has your cLtizn-
s hi.p bee reazore,? ....____"'___

5.. -

(Your political party: you.ny write a
D for'mocrat or:t'.for 0eullCan) "'

6. Copy in your own handiting the following underlined portion of the North
Caollna Constltution in the space provided below

"All el!eilons 6ikght to be free.
,

(North Carolina ConStitution, Anrt I, Section .10)

S.,pnature)

j1 hereby certify that I have this dy examined the abo., Dlt. test and I further
certify tbai th6 applicant has this test:

4Z)... ward LrP.Inct

NOTE: ANY PEiSON WHO FAILS, TO PS THIS TEST WILL BE GIVEN A COPY
OF HIS OR HER TEST PAPER UPON REQUEST IN WRITING TO THE
NEW HANOVER COUNTY BOAAD OF ELECTIONS.

Senator Euvrx. Now, as I poiltd ,out, the X rth Carolina. State
Advisory Committee to the U.S. Comnission on Civil Rights is
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composed, of 'men and women of both races residing in all aras of
North Carolina. I have pointed out that since 1960, they have only
received 19 complaints of denials of voting rigl4s on bth basis of race
or color. T have also pointed ou that there is nothiigt td indicate that
tlies, 4enials' actually exis:d.' :The7y are n6: pibved except in the

q'jemiore qase"Now, 'these people who know North Carolina, white in some cases
and nonwhite in others, and who are numbered among the leading
citizens of North Carolina, made a: report vwiich the U.S. Civil
Rights Commission accepted and printed. It is in the book, "The

Ay States Report." That was punted in 1961. Here is what
they say on page 43:

We believe that in respect to voting, the people of North Carolina are in
agreement that no citizen of our State should be denied the right to register,
vote, and have that vote counted on account of his race, religion, or national
origin. Where registrars have artifically imposed more difficult literacy tests
on Negro applicants. than on the white, wherever there has been discrimina-
tion against Negroes, in respect to their right to register and to vote, such denial
of the basic right of citizenship does not have the approval, either open or tacit,
of the vast majority of officials and citizens of our State. We believe that where
such discrimination has been practiced, It has already disappeared or will soon
disappear.

I wish to read into the record a statement made by the North, Caro-
lina advisory committee and accepted and printed by the U.S. Com-
mission on Civil Rights in the book entitle& "Equal Protection of the
Laws in North Carolina," which covers a period down through 1962:

There were no voting complaints flied by, this committee after the May registra-
tion prior to the general election in" 1ovember 1960. This fact, plus the fact that
there have been no complaints from 95 out of the 100 counties, may mean that
the dlspropoiflfondtely loW' registration and' low voting1 of Negroes in North
Carolina is due more to apathy or, as' the registrars in Bertie And Green
Counties suggested, to poor schooling and poor, school attendance than to elec-
tion officials' arbitrary denial of the right t register bn account of race.

I mentioned.the fact that one of the members of the North Carolina
State. advisory' committee is Paul R. Ervin, an attorney at law of
Charlotte who. so far 'as I know can, be justly acquitted of being any
relation of mine, notwithstanding the fact that we both spell our sur-
names in the same way-I have already mentioned the 6ict that I do
not know a human being who has a greater capacity for viewing
problems objectively and who has a higher degree of intellectual inte-
grity than Paul Ervin. He wrote an article-Wlich is published in the
North Carolina Law Review for December f963, and which was part
of an' issue on civil rights in the South. This was a symposium, and
to which such persons as Berle I. Benhard, whose Was the Executive
Director of the U.S. Civil Rights Commission, and Marion A. Wright,
another member of the North Carolina commission and other persons
contributed.

Paul Ervin, assisted in.,conducting investigations of this subject
throughout North Carolina under the authority' d610gated to th6North
Carol na State Advisory Committee on Civil Rightsby the U.S. Com-missipn on Civil Rihts Under t 1957 c This is what he said in
this s Pf ptth& North Cafrolina Law e-view, page 35? : ' 7

As of today- .

That is as of December1963--
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it May fairly be said: that if our nonwhite citizens do not exercise thlrlivwl
right to vote,;they have no one toblaMe butthemselves.

I think that the proposal that 34 Xhrth Car.6lin countiesbeincluded.
in this bill on an artificial basis has no ustificatloii in:fact or hi imple.
fairness. I think that I am a typical N6rth Carblinian ii-this reP ft.
The overwhelming mtjoritYfof 'North (1 arolinians 'believe that ieery
citizen -who posseks the qualifications to vote as: prescribed by, State
law, is entitled registert and to vote arid thatthe denial of this fight
on any grounds sholild not be tler aed. , , , ,, , :: :

I favor the enfoicdirnt of the 15thamendment dnd I would'suppprt
appropriate legislation to enforce it. I do not believe ho*6'V6r' thht
I can be true to my oath as a Senator of the United States to support
the Constitution and still support a bill based on the theory that in
order toe nfor 6 the' 15th amendment, Cohgress must nullify at least
four other provisions of the, Cnstitotion. Section 2of article I1 and
the 17th amendment, provide ii expirs language that.%electors or
Senators and Representatives in Congress must possess h6 qualificA-
tions of electors of the most numerous branch of the Stga legislature
and by their own terms, confer upon the States the power to pivkribe
the qualifications for: voters for'Sentors and Reprdsentativea in
Congress.

I also 'feel that this bill would nullify ameAdments 9 and 10, Which
reserve to the States the undoubted power to prescribe the qualifka-
tionS for voting in State and local elections. The Supreme C(ointudf
the United States has hold in every case that' has come before it that
any State has a right to prescribe a literacy test. I think that this bill
is unconstitutional and certainly unfair in that it would select out 6f
all the 50 States of this Uhon 6 States and 34 -ouhties in another State,
and deprive them of 'the right t6 6ietcibe constittitional powers cdfl-
ferred itpon them by the tonstitttgn of the' hiited States w hile
permitting all of the other States to frly ekercisesuch constitutional
powers.

I do not believe that the Constitution of the United States permits
Congress to degrade one State or six or seven States to such an extent
that they are not on an equality with the other States of the Union.

Furthermore, I think that all courthouses should be open, and I
think it would make a mockery of the judicial process for Congressto
pass a law saying that one side to a controversy, namely, the govern-
ment of the United States, should have access to every Federal court
in this land and that the States and the political subdivisions of States
that ought to be covered by this unequal and unjust bill should not
have access to any court except the District Court of the District of
Columbia.

When our forefathers drew the Declaration of Independence they
gave as one of their reasons why the Thirteen Colonies should sever
their bands with the mother country, England, the fact that Ameri-
cans had been transported beyond the seas for trial. It is merely a
question of, degree between transporting people beyond the seas in
order to try thom and compelling them to journey anywhere from 250
to 1,000 mi.es in order to get access to a court. This bill would create
an assumption which has no reasonable relatio:miship to the fact on
which the assumptions based.



• And they would then deny the States and political subdivisions
covered by it of the legal power to rebut that presumption and, dis-
prove its truth. I find it inossible tQoreconcile this bill with the Con-
stitution. I find it impossible to reconcile this bill with the most
fundainental principles of fair play..
.. The, Department of Justice flow has at least _four separate laws
.'at its disposal. It permits two of thorm to accumulate dust. It comes
here and conplains of what it state are outrageous deprivations of
the right to vote in certain areas and. although it has the iight to have
the men that commit those alleged offenses arrested and brought to
trial, it refuses to do so.
, Instead of using the laws it already has, it wants more laws. In

my modest judgment, the Department of Justice now has at its dis-
posal sufficient laws to secure the registration of every qualified citizen
of any race in any area in the United. Stq ies.d

I ansorr that none of my brethren on the committee are here to
cross-examine me.

I mentioned in the course of my statement the comparatively low
voter turnout in New York County, which e=braees part of New
York City as I understand it which is commonly called Harlem. I
also site that the North Carolina Advisory Committee on Civil
Rights had stated that the disparity between the registration and vot-
ing of Negroes and whites in Norh Carolina was due in large measure
to apathy,. It would seem to me that you might infer from these fig-
ures about Harlem that apathy prevails there because certainly there
are no sinful southerners to impemde their way to the polls. They are
certainly free to vote in New York.

Unless there is somebody here who wants to cross-examine me, we
will now take a recess until 10:80 a.m. Monday.'

(Whereupon, at 4:04- p.m. the committee recessed to reconvene at
10:30 a.m.,M gonday, April 6,1965.)
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02WAY, APRIL 5, 1965

U.S. SENATE,
CoMmTmra ONTHE JUDICIARY,• Washington~, D.AT.

The committee met, pursuant to recess, at 10:35 o'clock a.m., in
room 2228, New Senate Office Building, Senator Sam J. Ervin
presiding.

Present: Senators Ervin Hart, Dirksen, and Fong.
Also present: Palmer Lipscomb, Robert B. Young, Thomas B.

Collins, professional staff members of the full committee.
Senator ERvIN, Let the record show that the chairman has asked me

to preside in his absence. The meeting is called to order.
T]?he first witness scheduled for today is Senator Williains of Dela-

ware, who is presenting an amendment to the bill S. 1564.'
(The amendment to S. 1564 follows:)

[S. 1564, 89th Cong., 1st sess.]
AMENDMENT Intended to be proposed by Mr. WILLIAMS of Delaware to S. 1564, a bill to

enforce the flfteenth amendment to the constitution, viz,: At the appropriate place add a
new section as follows:

Whoever gives false Information as to his name, address, or period of residence.
In the voting district for the purpose of establishing his eligibility to register
or vote, or conspires with another individual for the purpose of encouraging his
false registration or illegal voting, or pays or offers to pay or accept payment
either for registration or for voting shall be fined not more than $10,000 or
imprisoned not more than five years, or both.

is. 1564, 89th Cong., lt seass.] . . ..
AMENDMENT Intended to be proposed by, r. WILLIAMS of. Dlaware to S. 1 t64, a bill

to' enforce the fifteenth amendment to the Constitution of the Utnited States, vlz: At the
end of the bill add the following new section:

S. c. . It Is the sense, of the Congress that each of the several States should
take immediate action to consider and enact appropriate legislation to provide
that any citizen of the United States who has been a resident of such State, or_
any political subdivision thereof, for a lesser period than that required under
the laws of such State for resgistering for or voting in an election for electors of
President and Vice President or for Senator or Representative in Congress, and
who is otherwise qualified to register for an vote in such election, shall nevertlie-
less be entitled to vote in such election if he was either eligible to so, vote In au-7
other political subdi islon of the. same State, or in another State, immediately,
prior to his change of residence or if he would have been eligible to so vote If he
had continued to resile in, such place until such election.

STATMMN OF HOW. -TORN T. 'WILLAS, A T1.S. 'SENATOR FAO
THESTATE OF DELAWA RE~

Senator WiLLIAms. Thank you.
799



Mr. Chairman, I appreciate very much having the opportunity to
appear before your committee to urge your support for Amendment
No. 57 to S. 1564, the "Clean Elections" amendment of the voting
rights bill.

-he amendment itself is quite brief, and I would like to quote it in
full at this point:

Whoever gives false information as to his name, address, or period of resi-
dence in the voting district for the purpose of establishing his eligibility to reg-
ister or vote, or conspires with another- Wivldual for the purpose of encouraging
his false registration or illegal voting, or pays or offers to pay or accepts payment
either for registration or for toting shall be fined not more than $10,000 or im-
prisoned not more than 5 years, or both.

I have always b6ebi in favor of guaranteeing to every American
citizen an equ~l Opportunity to participate in the election process,

but I Peel just as strongly that this guarantee is meaningless if that
vite is not 'counted properly, or if that vote is 6fectively canceled by
a vot6 that is illeg'Ally cast, or if another person illegally registers to
vote. I feel that the Congress, in its efforts to sa to it that the in-
tegrity of a man's right to vote is -P0rotected, is obligated to see to it
that the integrity ofhis vote itself is protected.

Amendment No. 57 addresses itself to this problem by making it a
Feeril* ffense 'for anyone to give false information as 'to his name,
address, or length of residence in a particular election district. Under
thieris of the aliieidment it would also be a FP&rai offense for any-
one to conspire with another to, register falsely or to vote' illegally.
Thirdly, the amendment would provide a' penalty for anyone Offering
or accepting money or something of value in exchange for registering
or Voting. . .. ... . .

The abuses which this amendment seeks to correct, are not sectional
in nature. The amendment is not aimed at one pakt'of the country or
another. It is aimed at a condition which we know exists and which
continiUes to exist despitethe valiant efforts of niy local 6ficials to
1 Nivertheles, itis either the lack of sufficient legal authority or the

actual connivance of some in illegal acts which bring about the condi-
tion this amendment seeks to remedy. If, then, local officials either do
not or will not take appropriate action to curb or prevent such acts, it
becomes necessary for the Congress to dit. '  '

,Recently there'citm to my'' ttetitdri report of t P I ectioii Ne-search: Council, irnS., dealing with the 1964,° lectons~in'Arkansas. I

wish to quote brief portions of the report.+not to: point the finger at
the State of Arkansas, but simply because the report contain'examples
0fthe type of thing which we should be s"ekink to prevent."-

For example,
the nonpartisan report states,
anyone could purchase poll tax receipts for an assortment 0f travei0tne6, aid
theu apply by mail for absentee ballots. ThO county clek, seeing that the atp2i-
canto were listed in' the poll book, would then send thie ballot 'and iotes' state
ments to the designated addresso, The ballots Woldr be returnedatid biikitd.

It is generally agreed, ,

that there was more purging of hbsentee ballots this general election than ever
before. ,

Soo VOTING RIGHTS



But according to the report, '

despite this widespread casting out of ballots, our preliminary studies indicatee
that the total of 30,930 ballots actually counted Was bloated with fraudulent and
invalid votes * it Is doubtful that there were 10,000 valid absentee-votes ca~t
in the general election of 1964.

I repeat that I have not quoted from the Arkansas report to indicate
that conditions are worse ,in Arkansas than anywhere else. It just
happens that the Arkansas report was callbd'to my attention and it
contains excellent examples of voting abuses which unfortunately can

,be foundin too many parts of the United States today,
As a further example, I quote from an editorial which appeared in

the Chicago Tribune on Saturday, March 20,1965. The editorial says
in part:

Alabama and the other States of the Peep South are not the only places where
citizens are deprived ob their right tovote and to, have their votes counted hon-
estly. At every election in Chicago thousaudsof Negroes and other citizens, are
intimidated and bribed by precinct ciAdkfnsh. -lliterate voterss' anil voters who
-swear they are illiterate are followed into the polling booths nd. the 'Voting ma-'
.chines are pulled for them.

rAnother method of controlling, votes,

the editorial continues,'
is particularly effective among voters who, are receiving public welfare pay-
ment 'or +living in piublii housing. They are visited In their homes, asked, to
sign Gahot applications, and then told they need not appear at the polls, thelr
votes aie cast-for them early on the morning of election day.

The same newspaper,i an editorial which appealed last fall, suj-
med up this sort of thing as succinctlya s possible . The Tribune said,
electionn fraud is not occasional, or accidental in' Chieag6. " It s a
Way Dflife." It is, I 0thin, a wayof life in to many parts of the
count . today and one which ones men mnVst bring t. , end in-m ediatel'. • ' , : ' ' : . . • ++:

Mr. Chairman, we make a mockery of the democratic p' cs if
we close our eyes to such abuses of the-ballot. We agrte It k that
it;is wroiig to deny ama n the right frb'iote -on account of his race'
or cpol and in fact the Constitution forbids it. But is, it any less
wrong~ or, buses, Arich asthose cfted'av 'continue? 1 "if the Con-
gress is going to"eactlegslation in this field t guarantee 'a man ,his
votimg ri-ght cin we ffto guarantee at the sam t'm, that the +te
ie" ca ,: ill 6 e: ash tna cleanDection, will b oerly tabulated ahdcounted, and will nkot be diuted sY n illegally € bllot ? s <4amananybetteroff When Ihis b~iot is aneledf by an legal cast ballot

fhtin 6 is if he d'es not "vote at all 01 '6bcr o'etti aiu
itelent in Chicago inthe l$60 electionwlen i" one preciinc3 ote0
werd cgh th although th vii ghli "60.we only 4, qualij1d,;voteisf

*Such incidents are every' n b ita i a, lot on thle Americn inag
• id he 'dem6ati process a , q instaces'of the deral f the rght

.Vo bsve d'n r61 O O r.cc Bothmust st at, anA The

Oureectiop ,oce tbest, isratherlieflcent,.
concludes the aforementioned report of the Erection Research Council,
b "i+++ it i6 A6 . . .. en; o' . .. em"ocrai ,"

but tt'ihar s the dlfference between our democrite solety and totiaitn-
systems. The voice'of the people can best be heard through the ballot, and *e



should never condone or close our eyes to any condition which would pollute
or adulterate the integrity of the vote in any election on any candidate or issue.

I thank the committee for the opportunity of expressing the sup-
port Of this and ,urging the adoption of, this amendment as a part

-of this bill.
Senator Ervtiv. The Chair wishes to commend you iri offring the

-,only amendment thus far offered which is not directly aimed at only
tone section of the country.
. Senator WILLIAMS. I might- say this problem is not aimed at one
section and it is not centered in one section of the country. It is a
problem which we have throughout the country and one which I am
hoping the Senate will take advantage of this situation and try to
correct.

Senator ERvxN. I certainly agree with the feeling that Congress is
going to legislate in this field, it ought to have legislation which will
take care of all abuses instead of singling out one abuse.

Do you have any questions, Senatpr?
Senator JDnK.sEN. I was going to commend the distinguished Sen-

ator from Delaware and to observe that under section 11(e), the bill
provides "Any statement made to an examiner may be the basis for a
prosecution under section 1001 of title 18, United States Code."

Now, that section of the Code does deal with 'this but does not go
as far as the amendment suggested by the Senator from Delaware.
Frankly, I am quite glad that thelanguage isthus offered. We have
had this discussion before. It does occur to me that in order. to reach
some of these almost infamous situations you can only do it by a bill
of such dimensiLns that, it actually would 'become a deterrent. When
the word gets 'around that somebody actually apprehended is really
taking, a chance, on a Iong time looking out, instead of looking in, to-
gether with a fine, I think it will bring them to their senses and it Will
apply t6 the whole country, "as it should. Because as the Chicago
Tribe editorial points out, we have had our.troubles from one elec-
tfin period'to another.

But' may I ask, have you had comparable experiences, for instance,
inyour State?

Senator W uMs. Yes; we have had'not exactly to the extent that
I have described here, but I think'we might, just as well be realistic.
This cognition at various times has existed in all of our States. I
,think that all of the Members bf the' Senate recognize that' at some
time, or other, we have had situations which are not being 4.aequately
dealt with under existing law. "As"'I have'sted beforee, whether that
is, & lak of proper authority or'the lack 0

, enthusiasm on the part of
th $St!ate to do it I do n0 know. Iutanywy, I do feelthatwhile
.we are dealing with 6his problem,-this is an excellent, pportuity to
take a constructive stp toward 'clean eleoti0ns.

:As you poin t out, I am aware of the Section which is in the bill.I would favor that as ar a it goesbut as You so ablypointed'out, that
igs'only effective when this particular hill. is trigger into action in a
particular area. I think at this problem is with us. ;i[ts with us
in Delaware, Illihois, California, hiicago, New York, wherever it may
be. [think thatwhile Iarain fay;or ofgivigevery man the, right to.
cast his voteintiscountry I think he also has a right to be sure that it
is. going tobe counted and that that vote, when it isct, 44 n9 tiullified



by a vote cast jllegally in another direction. , For that reason, I made
tfrs amendment intentionally applicable to all of the 50 States in the
Union.

Senator DnutKsE. Have you encountered up, there the experice of
circulating registrants and circulating voters, where they load them in
a car register them first in one plaZe and then another, and subse
quenly carry them around on election day so that they can vote a good
many tunes7

Senator WILUAMS. Yes; shuttling them back and forth with buses
on election days and it is hard to catch them and usually their vote
is cast before it is too late. We had an experience in our State at one
time, to show this is not centered in any particular area of the coun-
try, where after a major registration drive, we ended up having more
people registered in the city of Wilmington than there were adults in
the city tat could have qualified possibly.

Now, those conditions should not exist and I think that it behooves
this Congress to take appropriate steps in dealing with this problem
now. I know of no more appropriate time than to make this a-Federal
crime for anyone who registers illegally for the purpose of making
himself available where he can cast an illegal ballot, or for anyone
who conspires with this group to try to get them to do it.

senator DntspN. Well, I can say to you, speaking for myself, that
your suggested language will certainly have good attention, In the
general preparation of this bill, at the various meetings that haye bee4
held, this whole question of penalties has'been discussed from one time
to another., I hope before we'conclude our labors, we can agree upoA
a penalty clause which not only has teeth in it, but which will apply
to the whole country and-at long last get some beneficial results.

Senator WxLis, I thank the Senator.
Mr. Chairman, if I may, in connection with one other problem----7
Senator ERvN'. Could I interrupt you for just one moment here?
All the other provisions in thisTbill in its present form only apply

to 6 States and 34 counties in North Carolina. Would you obj et to
clarifying amendment adding an additional sentence to your pro-

posed amendment to say this section of the bill shall apply to, the
entire country, and not to theportion covered merely by section

Senator VnuA. This amendment was designed 1 cover the eu.
tire country, because I think it should apply to the entir 'country.
That was my ,intention at the be inning;yes, sir.

Senator ERviN. You donot object tomaling that clarifying amend-
ment to make it clear beyond any doubt?Senator WmAxS. If it is necessary to clear it beyond any doubt,
I not only Would support it, I wohid want it included. It is my under-
stnding that the amendment does a pply to all of the 50 States under
all circumistances, but if it do ¢ot,I most certainly would support its
Oarification; yes, sir.
: And I'mig t) for just a momint, we have one other problem which

i am not going to discuss this lno ng,. but I will mention it tothe
committee, I am sure you are aware of it. That'is that many people
who are moving from one are s bf the country to another i the ele-
tion year are disqualified for dting becausethey lose their status in
th6State in which they havobeen ridding and paying their taxes and
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-then, when they move over to their other StateL-maybe they are trans-
ferred by their company with which they are working.-they are not
eligible to vote. We have a disfranchised group of citizens in all of
our States who, imder bur State laWs, are not qualified to vote. I have
worked with the legislative council and thus far; we have been unable

-come up with any language which could correct this, because they
fe that perhaps it is one which would have to be dealt With at the

State level. Ilut they did prepare a resolution here that it would, be the
sense of the Congress that the States should tak4 immediate action to
consider the enactment of appropriate legislation to handle this prob-
lem. If, I may, I' would like to submit this for thr study of the com-
mittee and whatever-consideration you may feel we could appropri-
ately deal-with'in this particular bill. I am not trying to handicap this
bill with something which would make it unworkable, but I do think
this is a problem which all of us together may give serious thought to.

Senator DirKSEW. I think you are right.,
Senator Envri. I rejoice and say the'State of North Carolina has a

number of bills with respect to this. I 'am not sure, however, thattinder this bill, North Carolina would be enjoined from permitting
that to come into effect until it could get permission from the district
court up in the District of Columbia topass on it.

Senator W1LWA*S. I am submitting this suggested resolution for
your consideration, because it is a problem vith which we are dealing.
I thank you, very much.

Senator EivIN. I am offering in evidence a bill from the chairman
of the board of elections in North Carolina. Such a bill may be pre-
vented from going into effect by the district court sitting in the Dis-
trict of Columbia. Under S. 1564 that bill, which would allow all the
people residing in North CarOlina foi something like 90 days to be
allowed to vote (could not be effective until North Carolina came up
here and brought a suit against the United States of America for the
purpose o having it adjudged that No;thCarolin is still a member
f the Union anght gatie power given to it by its

own constitution and reserve'ito it byJ the, Constitution of the United
States. That is to iflustrate hbw ridiculous this bill'is.. •SSenator WTIms. I thank'the commiittee. '

.Seaor w h next witness s Senator John Stennis of

STATEMENT, OF HON., JOIM StkMN$ A T1* S9)TATO1tPRO* THE
STATE OY 1XS*WSiPi

"Senator STENis. Mr. Chairmin, I consider-it a privilege to appear
before this committee and I thaiank you forthis priVilege this morning.
Ordinarily', I do ntae a*, e t: e 99ofinle a1d am not " oin't
talk extensivelv thi morniiri 'Mr. ithirnian. aIt olv'h

the, Stittes that, is iticluded in'thi§ bill
,ugenc,6 br little mrieta

th tten of the, commit*ee to' the
of b4 g t vo1rii;, jighfs~ will tak

inugiout tiw~ation. t think that



is generally recognized; it was when the bill was debated; when it
was passed, i think it is reognized by the Attorney General that
drew that bill,,pa rticularly the voting rights part. Think it is-recogr
nized now,* The power ofi the Departmient of Jusie and the Federal

Treasury is behind that title. They -can. file suits in any precinct or
city pr county or State 4nd ban proceed and effectively proceed in
meeting any situation that is being done. : The law has not beeA
found to be inadequate in any respect, any major respect, but here, all
of a sudden, we have this march in Alabama and a march here in
front of the White House, and people lying down in the corridors of
the White House and a joint session is called at night and we have
the unusual spectacle there of a bill that has never been drawn and pre-
sented not ony to the Congress but to the Americii pople, with the
court there, at least the majority of them. This is extraordinary and
unusual, Mr. Chairman. All of a sudden here a bill shows up 3 days
later with 66 Members of our honorable bbdy, iand honored Members',
already as signers and cosigners of legislation. As busy as we ard
a roundhere, I hardly see Where they had a chai'ce to read it, much less
digest it or more less check it against the Cohstitution of the United
States. So I cannot see, as one. ,Vho. has: been aroufid here a godd
many yeaTs, I cannot see any major thing behind this bill in view of
the present law except it is a political' contest between the Democratic
Party and the Repulican Party as to who is going to share the most
in these newly elected, newly voting members of the colored race. I
do not have any doubt about that. I see every evidence of it from the
White House through the rest of the Democratic Party and throughthe Republican ParV, too.',

Senatoi RvIN. I he Wall Street Journal suggested in an editorial
the other day that the Republicans would get credit for the bad law
and the Democrats would get credit for good intentions.

Senator Sm ns. Well, I think that is a major part of the con-
sideration of this bill, especially when it is not needed, drawn on a
wave of emotionalism and it leaves the Constitution of the United
Sta tes a shamlges. I think it is a product, at this particular time, of
this wave of sentiment and emoti0halism about Voting. We have had
these waves before. They havo had them in other countries with out
form of government, 3ut the idea noW -is thiteveryone ought to be
voting. regardless of qualifications, regardless of the (onstitunion 'f
the. United States provisions. There is a downgrading, always
d0wngrading otfthose qualifications, making them les and less and
less and an. upgrading of deficiencies.; It is down with vequilitntifii
of the Constitution. .

Why, the most, that could be said, the Most friendly thingfthat could
be said about this bill and the Constitution is thit it merely :suspends
the Constitution. SAnd I understand that one Senator has been quoted
to thaft effect,.that, It does not repeal it, it doe not inre it -it -hsfi

J heard Mr. Nixon on television, the other day, and I speak with xIf
deference to him as a lormer'Snator and former-candidate for Presi-
dent'of the united States, when they raised the question with him
about amending the Constitution,- why: he says, thee is not "ime 'tn
amend the Constitution--there is nottime to go that way. We will
have to g0 the other route, With all deference6 to him, I think that is
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loose and reckless language to be applied to the constitutional ques-
tion of this magnitude, especially where it is so plain in the Constitu-
tion as to where the power lies with reference to qualifications.

I think Mr. Chairman, the heart of our whole system is to follow
the Constitution of the United States as a guide. , Certainly, we cannot
all interpret it just the same, but to follow it -as a general guide is the
heart and soul of our system. 'Whenever we fail to do tlat, and we
are in so many ways, we are destroying our system.
I I have a recent quote here from the late, Justice Frankfurter. He
said, "Those who pass laws not only are under a duty to pass laws,
they also are under a duty to observe the Constitution."

go certainly, we cannot dismiss these principles here with the bland
remark that, "Well, that is a matter for the court." The positive duty
is right here on our doorstep. -

Senator Envix. I do not want to interrupt you, but how can a Mem-
ber of the Senate or Member of the House of Representatives keep
his oath to support and uphold the Constitution without measuring
any laws he votes for alongside the Constitution I

Senator STnNNIs. I do not think it can be done, and, certainly, it
should not be done. But a great deal of the prevailing sentiment of
today is, well, that a lawyers' talk; that is, lawyers' talk; the courts
will pass on the constitutionality of it and we have to get to the
practical side of things. But here the provision is so plain and they
are recognized on the face of this bill itself. When they try to avoid
the Constitution by more or less suspending it, that we are going to let
it come back into effect after these qualifications that the States have
prescribed whenever a court decides that a State is doing certain
things and not guilty of certain wrongs. • I

Senator DIrKsEN. Well, Senator Stennis, is not the nub of the
question, after all, with respect to Members of the House and Senate,
what their own estimate is of the constitutionality of the given prob-
lem? We hold up our hands and take an oath to uphold and defend
the Constitution.

Senator STENms. Yes; they are studied estimates, Senator. I'said
that this bill apparently was hastily put together and sent in here
with this great number *of authors. They had not had much chance,
not much chance to really study it and put it down beside the Consti-
tution of the United States and squared with it. Those that are not
lawyers, I do not see how they had a chanceto consult with someone
else for advice and counsel on the subject. :1 say that the bill on its
face recognizes that that is an invasion of thq direct mandate of the
Constitution with reference to the qualifications of electors'being de-
cided by the States, in that it more or less tries to suspend, suspend
those qualifications for a time. It just states on its face that they
shall not. have literacy tests at all, regardless of what the law of the
State says; they shall be suSpended and not used for a period. It does
not say that as to all States, which is another gross violation of the
Constitution. How could the Congress have the power to legislate one
set of rules here on a major inatter of that kinN ,for one State, and
another set of rules for another State? * I ! -11

Senator DmKswq. To conclude the observation that I started, you
recall that there are sharp. differences of opinion with respect to title
2, the accommodations title, in the Civil Rights Act of 1964. It gave
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me some difficulty, 1. must say. However, when the tin came, not-,
withstanding that difference of opinion in the Senate, the Court_
very quickly found that title constitutional. In fact, it was a unani-
mous decision, as I recall. So we can have our differences about con-
stitutionality and differ very honestly and honorably. I think we are
quite within our oath when we do it and quite within the sense of,
responsibility in doing it. But at long last, the final determination
is made by the High Tribunal.
,Senator STENNIS. My observation certainly ives room for the man

who has honestly considered a thing and weighed it.: I said there
would be differenc& of final beliefs but that we could not meet our
obligation by merely saying that this is a matter for the courts to
decide. We have to decide it, every man has to makethe decision
himself, Senator, on that point.

Senator ERviN. May I interject myself here to say I agree with
Senator Dirksen's observation, that each Member of Congress has to
decide whether it is constitutional for himself. I am frank to state
that the interstate commerce clause gives Congress the power to regu-
late interstate commerce, which is the movement of persons, goods, and
communications from one State to another. I think that the Found-,
ing Fathers would turn over in their graves if they received informa-
tion that the interstate commerce clause permits Congress to regulate.
every human activity anywhere in the United States, from that of
business to that of erecting stones to mark the graves of the departed.,
Yet that is precisely what the Supreme Court -held in the civif rights.
cases, for all practical intents and purposes. And they have gone
beyond that in the Filbum case, when they heJd that a man-coulct not
row wheat upon his own lands for his own consumption and that of
is domestic animals. If that is transportation of goods and humans

from one part of the United States to another, I have no capacity to
comprehend.

Senator SamNNs. My point on the Constitution is that those who
have signed the bill should reconsider whether or not this act is justi-
fied on the Constitution of the United States, particularly as it flirts
and weighs and nullifies those provisions of our Constitution which
says that the States, the States alone, shall have the authority, to set
the qualifications of electors., .... , " I

' Now, there are others that SenatorWilliams touched on a little,
but there are others that ought to be heard with reference to this
matter. That is the countless millions of electors that are qualified in'
every way under their own State law and have met these requirements
and are registered and do vote. They have a right not to have their
vote diluted or canceled out by someone who is brought in under a
political bill like this," eri ma se, with a suspension Ofthe rules -ad
suspension of the law, suspension of the Constitution of the United
States, and their names put on the registers and voting.

My plea there isfoi those who are already on and already qualified;
they have met the conditions, they have prepared themselves-for
citizenship in the way that is required for Taw. Certainly, they are
entitled to some consideration ad some protection with reference to
their ballot.

Now, Mr. Chairman, that brings me Yto a more formal part of my
statement here, and this question of the Constitution and each Member
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,deciding it, I am so concerned about that that I have set forth some
cases here that I want briefly tol discuss.'- They are familiar to most
of yoU already, but I want to discuss them at toime special length.

Mr. Chairman,, on- our system of gdverfnmnt, there is an absolute
condition precedent to, the enactment bif all legislation by the Congress.
There must b6 a constitutional grant 'of authority t6 tie Congress,
either express or necessarily implied;fb trthe passage of the legislation.
The Mbst compelling problem may not be the subject of Federal law
in the absence of constitutional authority.

I yield to no one in. my belief that all citizens who ae qualified under
the law;h whatever legal Trequirements may be established thereby
should b6 allowed to rtgiser and vote without any discrimination o
any kind. I have always supported this position and I do so now. The
ex istene of problem, even assuming such a problem exists, does not
provide the constitutional authority fo Congress to legislate; that
authority must be found within the four corners of our basic law, the
Constitution of the United States.

The Supreme Court has. expressed this principle on many occasions
and has never upheld the validity of an act of Congress simply because
it sought to accomplish a desired result. In the famous case of
Carter v. Carter 0o6a 60., et al., 298 U.S. 238? 56 S. Ct. 855,80 L. Ed.
1160 (1936), for example, the Court spoke of its duty to determine the
constitutionality of legislation and stated:

In ihe discharge of that duty, the opinion of the lawmakers that a statute
pAssed by them is valid must be given great weight, but their opinion, or the
court's opinion, that the statute Will prove greatly or generally beneficial is wholly
irrelevant tothe inquiry (298 U.S. 238, 297).

I think the main motivation behind these and I think--I gie them
a good motivd, that they are sponsoring this bill as :signers, that they
want to do something about a situation. Now, the Supreme Court of
the United States says that thd fact that they Want to do something or
have a good motive is even wholly irrelevant to the real inquiry. The
:Veal inquiry is. do they have tho power, the Congress I

,It is true, of course, that Within constitutional bounds the Congress
is free to enact any legislation Which is reasonably adapted to meeting
a problem. Attorney General Katzen&bach, in his testimony to the
Hous6 AM-d Sen te Judiciary Committees oilS. 1564, gae great weight
to the fact that the means chosen by Conrss to accomplish a desired
result are solely a mttr of legislative iscretion. This is certainly
true, but it is vilid only t6 the point tht ogress does not excited the
g-ant of its constiltutional authority. In'delaring unconstitutional the
Railroad Retirement Act of 1934, the Suprenle Court very concisely
stated:

The fact that the compUlsory scheme is novel is, pf course, no evidence of un-
constitutionality. Even should we.consider, the act unwise and prejudicial to
both public and prI ate interest , if It be fali'l wlthin delegated powerour obligi-
tion Is to sustain it. On thL other hand, though we should think the measure
embodies a valuable social plan and be in entire sympathy with its purpose and
intended results, if the provisions ,go beyond the boundaries of constitutional
power we must so declare. (Railroad Rettre(it Bpard et al, v. AitonRailroad
Co. t al., 295 U.S. 330,360 (1935)).

I am sure everyone agrees generally with that law, Mr. Chairman.

That is settled law. But my point is, if we run by these signs in our
eagerness and ou'r desire' to o soqi ethig about the situat0n.. I think
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that is just what we are doing here now. I want to specifically devote
my statement to the following- points:

1. The power td regulate elections and: establish qualifications and
procedures to vote is solely Within the power of the respective States,
subject only to arthle I section 4 ; the 15th amendment,' and the 19th
amendment to the Constitution.

2. S. 1564 far exceeds the delegated power of congresss: as conferred,
by article 1i, section '4, and the '15th and 19th amendments.

3. S. 1564 violates the spirit if -not the letter of the following con-
stitutional principles: ' -

'(a) the prQhibition against ox post facto laws and bills of

attainder; . - I
(b) the se'aration-of-powers doctrine;,
(c) the riglt of udiial review;
(d) the principle that ours is a government of laws and not:

of men.
It is axiomatic that the Federal Government has only those powers,

delegated to, it by the Constitution., Absent an express, or implied
grant of authority, there isno Federal power. On the contrary, the.
respective States are the repositories of residual power; that is, au-thority not given to the Federal Goverunent, nor denied to the States,,
remains in the States or in the people without enumeration in the Con-
stitution. The i0th amendment forever set this proposition at resL.
Further, the doctrine was given clear enunciation in Carter v. artery '
Coal Co. et al., supra, wherein the Court said:

The general rule with regard to the respective powers of the Constitution is not
in doubt. The States'were before the Constitution; and, consequently, thelr
legislative powers antedated the Constitution. Those who framed and those who
adopted that instrument meant to carve fromt the general mass of legislative
powers, then possessed by the States, only such portions as It was thought wls0
to confer upon the Federal Government; -and in 'order that there should be no
uncertainty in respect of what A as taken and what was left, the national powers
of legislation were not aggregated but enumerated-with the result that what
was not embraced by the enumeration *remained vested in the States without
change or impairment (298 U.S. 238,294).'

Applying this principle to the question of voting, it is clear beyond
doubt that only the respective States have the authority t. establish.
the qualifications of voters. ' '

•.I'qotehere, now two 'rovisiong of the Constitution with which y6 .
aro all. familiar, article", se' ctibn 2P 6f ,tho 'C6nsttutidn aiid, the 17th'
amendment, having that clause that electors in ieach State shall have
the qualifications requisite for electors of the'most numerous branch
of the State le&islature..'

These two provisions of the Constitution express provide tht those
who *ote for Members of the House and Senate s hal hbve the sdina"
qualifications as are required of electors of the most numerous brancl
of the State legislature,., Without- question, these provisions give to the
States the authority to set the qualifications for electors. I emphasized
that over and over, because this bill takes away from the States the
State law the power that they have exercised in setting up the uali-
fication of electors. It does not/undertake to say that those quahfica-i '
tions are absurd or.invalid or remote or not relevant. It just suspends
them, pulls them out and says they shall not be operative in 'these,
States, whereas in New York, and as Senator Robertson and others
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have pointed out, they have more stringen qualification requirements
for literacy before a person cin be, a qualified elector and the bill does
not touch topside nor bottom. According to the figures here from this
editorial in the Washington Post, it wilt leave 330,000 Puerto, Ricans
out of 480,000 potential voter registration ability leave them un-
to,,,hed and they will not be able to qualify under State law regard-
less of heir intelligence, patriotism, or anything else, because of their
inability t be able to comprehend the English language to the extent
of, I believe, reading the Constitution of the State of New York.

Now, as I say, it not only violates the Constitution when it sets aside
the provisions of some of the States but it compounds the injury
and goes another step in violating the Constitution of the United
States with its lack of uniformity. In other words, certain areas
are just picked out for the purpose of passing penal legislation. And
that runs all the way through this bill.

It is also established without question that these sections, are the
only provisions of the Constitution dealing with the authority to de-
termine the qualifications of voters, subject only to the 15th and 19th
amendments. The 19th amendment, of course, prohibits discrimi-
nation on the basis of sex and it is not relevant to this discussion. It
is just as clear that under these provisions and the Supreme Court's
interpretation thereof the several States have the exclusive power,
subject only to the prohibition of the 15th amendment,'to decide who
shall vote in both Federal and State elections and to set the qualifica-
tions which must be met. The Supreme Court has affirmed and re-
affirmed this principle in many decisions. In Pope v. William8, 193
U.S. 631 (1904), for example, the Court stated:

The Federal Constitution does not confer the right of suffrage upon anyone,
and the conditions under which that right is to be exercised are matters for
the States alone toprescribe * * * (193U.S.6210633).

The Court has likewise specifically "ruled that requiring all voter
applicants to pass a literacy test is a legitimate and permitted exercise
fthe States authority to set voting qualifications. In Guinn v.

United States, 238 U.S. 347 (1915) the Court dismissed any question
on this subject by stating:

No time need be spent on' the question of the validity of the literacy test
considered alone since as we have seen its establIphment was but the exercise
by the State of a lawful power vested in it not subject to our supervision and,
indeed, Its validity is admitted (238 U.S. 347.366).

Further, the Attorney General of the United States, while testify-
ing to the Senate Judiciary Committee on Ju 24, 1963, during con-,
sideration of the then, pending civil rights bill, stated-the Attorney
General at that time was the gentleman now presently Senator Robert
Kennedy-

I think there is no question tMat it is in the power of the States to establish
the qualifications of its voters and the State does have the authority, to. establish
a literacy test.

At another point in his testimony the Attorney General also stated
that -

I don't believe that the Federal Government can establish the qualifications
for voting * *

/



And, indeed, th present Attorney General affirmed these principles
in testifying before the Senate Judiciary Committee on the bill now
under consideration.

Based on these constitutional provisions, decisions of the Supreme
Court, and the opinions of 'the present Attorney General and his im-
mediate predecessor, I believe all members of this 'committee will
agree that the several States have the exclusive jurisdiction to deter-
mine voter qualifications, specifically including the right to estab-
lish literacy tests. This being true let us now turn to a consideration
of the only restriction on that authority the 15th amendment to the
Constitution.

Soon after the passage of the 13th, 14th, and 15th amendments,
Congress enacted a number of enforcing statutes. Likewise, the Su-
preme Court was quickly called upon to interpret these new constitu-
tional protections, and from the date of its first decision in The
Slatyhter-Hcawe cases in 1873 (The Butoherm' Benevole t Assocktion
of New Orleam v. The (h'esoent City Livestock Landing and
Slaughter-1oue Company, 83 U.S. 36) to the present time, the Court
has without exception held that: (1) the 14th and 15th amendments
prohibit action of the States, but not of individuals, which deny the
rights secured thereby; and (2) the legislative power of Congress
thereunder is limited to "appropriate legislation" designed only to
prohibit violations thereof based on race or color. Any act of Con-
gress which exceeds these specific limitations is invalid.

The 15th amendment, of course, provides that the right of cti-
zens to vote shall not be denied "on account of race, color, or previous
condition of servitude." This guarantee does not enlarge the power
of the Federal Government nor does it diminish the power of the
States except to the extent that it prohibits voting discrimination
because of race. As the Court so clearly stated in Pope v. Wilhiavm,
8upra:

Since the 15th amendment the whole control over suffrage and the power to
regulate its exercise Is still left with and retained by the several States, with
the single restriction that they must not deny or abridge it on account of race,
color, or previous condition of servitude (193 U.S. 621, 632).

Senator ERviN. May I interrupt at this point?
Senator STxNsIS. Yes, sir, certainly.
Senator Emv I will ask yoU if the Supreme Court has not held in

a number of cases that the 14th amendment and the 15th amendment
merely prohibit certain actions on the part of the State and that they
authorize the Congress to pass the legislation which is appropriate to
enforce the prohibition, but do not autohrize Congress to take control
of the obligation of a State under the 14th amendment to accord every-
one due processof law or to accord one equal protection of the laws or
to take charge of procedures for voting in State and local elections?

Senator STmNNis. The Senator is correct and the 15th amendment,
the congressional power under it is limited as I was saying here, to
those discriminations because of race and color and none other.

Senator ERvi. In other worqs the decisions hold that the only
power to adopt appropriate legislation for the enforcement of, the
15th amendment is the power to prevent the State from doing what
that amendment prohibits it from doing and not the power to adopt a
set of affirmative laws to take charge of State a=d local elections?

VOTINGf BRIGHT6 811
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Senator STENNmi. The Senator is undoubtedly correct. The only
limitation on the p6wei of the States with 'the passage of the 15th,
bcasedfmen n r e b e di the privilege of Voting simplybe" ause of race u r color. "..

$bnator ER.IN. And it the power to suip'end the law 0r p rovision ofthe Conetitution in, here'exiSts i Congrems, then Congress can Suspenda provision of theConstitution fo 100 years or 1,000 y ears or forever,
can- ihnot?

Senator STEXNS, WellM it is th6 mst-dan eo6u principle that we
can posslyget into. It leaves the Consitution a shambles.

Senator Eit'vtN. And does hot the'SefitOtr recall that 'the Supreme
Court of the United States held in what in my opinion was the greatest
decision that was ever handed down, Ex parte Milligah, that the power-
to suspend any part of the Constltution does not exist? V

Senator STENNiS. That is Correcti;even n miihe of war.
,,Senator ERVIN. That the Cofstitution is a law , e ally for people

and rulers alike, both in times of peace and war?
Senator StNwrS. Yes, and the fact that there is not time to pss an.

amendment is totally irrelevant, howevei gTeat the demand might be.
Section ,of the 15th' amendment gives to the Congress power toenforce the rohibition of that amendment by "a roriat; lePtsla-

tion." In United AState8 v. Reee, Supra, the Supreme Court clearly
spelled out in unmistakable language that such legislation must be
restricted to limiting denials based on rac or color. That case arose,as the result of the act of Cqngress of Mny 31, 1870 (16 Stat. 140)
which' was' designed to enforce the 15th amendment guarantee. The
first and second section of that act, respectively, provided that allper-
sons shall have the right to vote Without distinction as to race, color,
or previous condition of servitude, and established punishment for-
any officer who failed to give all persons the opportunity to vote
without regard' to race or color. Section 3, however, provided that
the offer of any person to perform any act necessary to qualifying to.
register, and the subsequent at of an officer in refusing to receive or
permit such performance, shall be considered performance of the act.
Section 4 provided punishment: for zciy person who wrongfully
attempted topievent an Yperson from doing an act necessary to be done.
to qualify to vote. Naither section . nor section 4 was m any way
lited to prohibiting denials -of thri ght to vote because of race or
color.'*

The Court prefaced its consideraton of 4vhether thesetwo sections
constituted "appropriate legislation" by stating:.-

It, t not to be contended, nor can it be, that the amendment conifers authority
toimpose penalties -for every wrongf refusal to receive the vote of,! qualified.
eltor at State elections., It Is qnly when the, Wrongful yrfusal at such anelection is because of race, color, or' pewous condition of Serirltude, that Con-gress cahi inteifere, Ad p'r6vide' for Its punishment. : If, theref6re, the third andifourth sections of. the'b,, Ac e beyond thit Ilit, they are unauthorized (92
U.S. 214,218). - ' '

The Court then examined the act of 1870 and found that setions 3.
and 4 were not expressly limited to prohibiting discrimination based'
on race or color, and it further found thittNh§o& ecti6i were not-
limited by the first and second sections. The Court therefore declared. ,
the act of 1870 unconstitutional. In United Vtte8 v. H&/rri8, 106 U.S.,
629 (1882), the Court stated, withireferen6 tO the oeeoe c9,.that:'
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The grqtwd of the deotsloz was that the sections'referred to (sees. 8 and 4)
were broad enough'not 61oI to p finish those who hindered and delayed the en-
franchised colored citizen from voting on account of his race; color, or previous
cQndflon of servitude, 'but also those whO lindered or delayed the free wb#4te
citizen (106 U.S. 629, 642).

Now, Mr. Chairman let me turn to a consideration of the provisions
of S. 1564 and see if they can be reconciled with these constitutional
principles. First of all, it should be, noted, that the authors of. this
proposal do not pretend to base it on tiny provisionns of the Constitu-
tion except the 15tli amendment. It is entitled "A bill, to enforce the
15th amendment to the Constitution of the United States." I In addi-
tion, the Attorney General stated in his testimony before the House
Judiciary Committee, as shown on page 31 of. the preliminary tran-
script, that 'As drafted this is base& entirely on the legislative provi-
sions of the 15th amendment * * *.

Section 2 of S. 1564 simply declares that no voting qualifications or
procedure shall be used to deny the right to vote on account of race- or
color. This neither adds to nor detracts from the coverage of the bill.
Section 3(a) provides, however, that no person, and I repeat for em-
phasis, no person shall be denied the right to vote in any election be-
cause of his failure to comply with any test or device in any State or
political subdivision, in use on, Noveber 1, 1964, if less than 50 per-
cent of the persons of voting age in that State or political subdivision
were registered to vote on ovember 1, 1964, or if less than 50 percent
of such persons actually voted in the presidential election of Novem-
ber 1964. This section contains no express limitation which restricts
its operation to enforcement of the 15th amendment prohibition against
denials of the right to vote because of race or color. It caitiot be con-
tended that it'is so limited. Inthiis respect, it is similar to section 3 of
the act of 1870 which the Supreme Court interpreted in the Reee case.

We must look further, therefore, to determine if section 3(a) is
limited by any other provision in the bill. Certainly it is not limited
by section 2, which merely states a truism: that nrf person shall be
denied the right to vote on account of race or color. I submit that
there is no other possible restriction on this provision; if this is true
S. 1564 cannot b considered appropriate legislation under the 15th
amendment.

It has been contended by the Attorney General of couirse' that the
effect of section 3(a) is limited by the provisions of section 3(c) which
provides that a Stateor political subdivision which is subject to 3(a)
may file a petition for a declaratory judgment in a three-judge District
Court in the District of Coluiinbia. If that eourt finds that neither
the petitioner nor any other person ating: under colpre of law "has
engaged during the 10 years preceding the filing of the action in anos
or practices denying "or. abridging the right' to vote for reasons of
race or color" the court shall then declare that the State or subdivision
involved is not subject to the terms of section 3(a). At first glance
it may seem that -this section' limits 3(a) to prohibiting denialstised
on race or color; a d0ser examination reveals that l(a) isnot so lim-
ited. Suppose, for example, that.the State of South Carolina, which
comes within theterms'of sectioii 9(), files a petition for a declaratory
judgment;. After trial, it'is deteiinel 'by, the court, that a N 4gr1
citizen of South Oarolln% iwas ?W Aigfblly (deflisd th' right V'te6
years prior to the filing of the petition. Under the terms of 3(a),
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South Carolina would not be entitled to a declaratory judgment re-
moving jt from the operation of section 3(a). 'Thercafter, for a
period of 4 years, the State of South Carolina would be prohibited
from applying to anyone, not just a Negro citizen, but anyone an
otherwise constitutionally valid literacy test.
• Now, Mr. Chairman, there is one of the key points from the consid-

eration of, the onstitutional basis of this whole matter, that it abso-
lutely suspends the clear operations of this provision of the Consti-
tution of the United States, whether color is involved or not. * That is
where the legishtion falls.

Senator ERwV1. I would like to ask you a question on that point and
in so doing, I am going to accept the premise of the proponents of this
bill that if 50 percent of the adult population of a State was not reg-
istered or voted in November 1964, it raises a presumption that the
State engaged in denying or abridging the right to vote on the basis
of race in respect to registration or voting for that election. Now, is
there not a principle of law that it is a denial of due process not to
allow rebuttal of a, presumption?

Senator STiwNis. It certainly is. We have no system unless that
is a valid premise.

Senator ERvr. Is it not the effect of section 3 (c) to provide that a
State cannot rebut the presumption by showing there was no denial
or abridgment of the right to register or vote in respect to the Novem-
ber 1964 election, but it has to show that at no time in 10 years has
a single election official denied a single person anywhere within the
borders of the State the right to vote on account of race or color?

Senator STFNIs. That is the requirement of the act.
Senator ERvix. Is not that an impossible burden to carry, since the

State would have to produce in the Federal couAt here in te District
proof that every person registered, that no person who had applied
or registration st that time had been denied the right to vote on

account of race or color? Is that not' an impossible thing to prove?
Senator STFNNIS. It is impossible on its face and shows the absurd-

ity of the provision.
Senator ERvIN. Is it not also an impossibility, compounded by the

fact that a subpena from the District Court in the District of Colum-
bia would only run within the District and within 100 miles of the
edge of the District?

Senator'SmT ms. That is correct.
Senator ERVr. And most of these Staes are farther away than

that?
Senator SnmwIs. That is correct, they pre shut off without the

compulsory process of the court.
I thank the chairman for'his question.
Mr. Chairman, and gentlemen of the committee, this is the provi-

sign now that the sponsors of the bill refer to when they say ail this
is subject to judicial review. We put a proviso in there that every-
thing here is subject to judicial revev. and that carries out the provi-
sionsof the Constitution of the United States. They not only reverse
the order of due process of law and put the burden on the wrong
party, but they bring him away and bring him into a jurisdiction far.
removed-it could be 3,000 miles-from their homo into the court here
inthe city of Washington. And furthermore, they are denying the

//
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process of court, compulsory process, which maybe could be remedied
under that point,. which under the present law he would not have.
But it is a total reversal of the constitutional processes and in practical
effect, a denial'of judicial review.

Fiurthern re, in many of the States, them have been cases where
it was judicially determined'that as to this person or a to a few
persons, there was discrimination and therefore, it is judicially deter-
mined already, in cases already decided.and closed that in those States,
why, this did happen and their mouth is closed, then, for 10 years;
they cannot get their law into effect. As I paid here, they have to
go and apply this no literacy test not only to people that may be col-
ored, but to white people or anyone also all a ie.

In other words, it is a butchering, just a butchering on the provi-
sions of State law that everyone concedes the Constitution places that
power with them. It is an abandonment of judicial processes we have
now on the books of law, that would test all these matters under judi-
cial decision and processing.

Not only. would the State or any political subdivision thereof, be
prevented from discriminating against Negroes, neither could it fairly
and constitutionally apply a literacy test to any citizen, Negro or white.

There can be no question, Mr. Chairman and gentlemen. that the
effect of this provision is to apply to cases other than that of deny-
ing voting privileges on account of race or color. This provision
of the bill would not prevent the nondiscriminatory use of literacy
tests, it would simply prevent their use at all. The power to do this
is not given to Congress by the 15th amendment or any other provision
of the Constitution. I

The Attorney General, knowingly or unknowingly, admitted in his
testimony to the House Judiciary Committee that the operation of
section 3 is not limited to enforcing the protections of the 15th amend-
ment. For example, he was asked a hypothetical question which set up
a condition of obvious discrimination but one which was not within
the 50-percent provision of section 3(a). When asked to give people
relief in such situations, the Attorney General replied:

The reason that it is out (meaning the hypothetical situation) is that it does
not. fit the 50-percent figure, The reason we have not broken things down into
whites andNegroes,, which might be a preferable way of doing Itt iis that unlike
the hypothetical case that you put, Congressman, we don't have'those figures.
I can't tell you ayou ou can't tell me how many Negroes voted in Florida in
1964.

In other words, because those figures were not available, they took
this other route here and made, the blanket provision apply without
that limitation of dis rumination on account of race.

Again, on page 84 oflthe preliminary transcript, the following series
of questions appear:

Mr. LINDSAY. Now, 0to start a proceeding under section 3, I take it that you,
as Attorney General, would have to start a proceeding, somebody would have to
do something to begin the administration of this bill.

The A'TonNcy GENERAL. Yes.
Mr. IANDSAY. NOW, I would take it that under section 3, you, as Attorney

General,would have to make a finding unilateral, that there had been a 15th
amendment violation; is that not true? /

The ATToRNEr OiNER.L. Not a 15th amendment violation; no. Merely a find-
ing'that there Were literacy tests and these statistics applied.



Now, may I call your special attentiopi this is not uiy words, this
is the Attorney General, w o d the,1 . 0e said he would not
have to make any finding to put it in operation hat there was a vioa-
Iion, of the 5th 1 aimndmneut, andthat aiswt y.iA i0 trayeng under
here, in the bill. No, he would nothaveto do that Iand quot his
--words:

Not' a 15th amendment'violation; no. Merely a finding that there were
literacy tests and these statistics:applied4  ".

That is all you have to do to trigger this bili just go find a State
where they have a literacy test and where they did nothave the regis-
tration above 50 percent' 'and .you have a case, under the bill. I say
that you have not i case under the Constitution of the United States,
under the 15th amendment. That is what the Attorney General said.
Until you have a case as that, you are standing on unholy ground when
.you try to go in and pass a 'bill of this kind. It is notjtstified.

Senator ERVIN. If I will not disturb the Senator too much by inter-
rupting, the Congressional Quarterly for March 31, 1965; which ISust received this morning , contains a statement by Robert G.' Dixon,

r professor of 'constitutional law, George Washington University.
He is quoted as having said-

Even though the Constitution gives Congr ess the power to legislate, there are
ends and means relationships. For instance, if 'the 'means chosen are not well
adapted to the'ends, are more stringent and broader than needed to accommo-
date the ends, the legislation may be invalid on due process grounds.

'Senator STENNIS. Yes; that is another illustration of it,
Senator ERVIN. Now, are not then, Federal cases that hold that a

legislative body cannot create the presUmption based upon a fact which
the party against Whom the presumption operates cannot, prevent?

Seiator STiwNIs. Yes, sir; that is correct. You deny him due proc'
eos of law if you treat him that way. .

Senator ERvmr. A State or political subdivision can register people
without any violation of the lth amendment, but it has no power to
compel those people to come out and vote ;.does it ?

Senator STzNNi.S. That is correct,
Senator Eavmn'. And does not the provision of this bill which trig-

gers the bill into operation on the basis of 'the fact that less than 50
percent ofthe adult population, are Vtiig, prescribe a6 cdnliition to be
used as a presumption which the State or the political subdivision in
question cannot possibly prevent or avoid? ' '

Senator STENNIS.'That is correct. It A therefore not one which
can stand the test in law or court.. It is unreasonable and beyond the
control of the pary involved, as the Senator 'id:..I' submit, Mr. Chairman, that section 3 of this bill, in addition to
exceeding the authority of Congress under the '15th amendment is
,not reasonably' adapted to accomplishing the desired result. 'he
stated purpose of the bill is to prohibitthe nondi'scriminatory"use of
literacy tests and other devices Which jt is claimed have been utilized
to deny suffrage rights of Negroes. But this bill does not pur ort to
prevent the discriminatory use of such tosts; it siMPly would prohibit
the use of such tests at all in certain Stt' -Under the qimanimous
decisions of the Supreme: Court, the several States hav6- a constitu-
tional right to prescribe such tests, Congress cannot abolish by stat-
ute that which the States have a constitutional right to do. All Con-
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ress can do under the 15th amendment is enactlegislation to prevent
e discriminatory use of these tests, and it seems edent that the pr-

,Visi6ns of S. 1564 ar not rea1
end. 'aoa- n'prpiey intd~ ~aMr. Chairman, I do not want to take too much time. I do ask unan-
imous consent that certain cases here that I quote from aid buit 'to
that exteiit be inc in the record f the proper place in my sate-mont.'

Senator ERIVDT Yes; ' whole statemeit ican lx. prince in the re,
brd in ful.

'Senator STNNiYS. I thank the Chair.
It should be pointed' out, of course, that'while literacy tests would

be abolished in the seven affected Sttes, all other States may continue
requiring the passage of such tests as a prerequisite to vote. , NeW
York, for example, may continue to disfranchise thousands of native
PuertoiRicans. This effect of the bill is in itself highly discriminatOry
and unfair.

Not only'does this bill exceed the authority of Cofiiress under the
15th amendnient, but it also contains provisions which are directly
contrary. to many, principles of our system of government,' It clearly
violates the spirit, if not the letter of our Constitution.

One of the distinguishing features of English jurisprudence is that
a person is presumed innocent until proven quilty. The burden' of
p roofs on the prosecuting authorities, who must prove their case.
This bil, however, reverses that procedure and requires proof. of in-
nocence on. the part of those States which are automatically subject
to the terms of section 3(a). On' the basis of the arbitrary stand-
ards used in 'that section, the States of Louisiana, Mississippi, Ala-
bama, Georgia, South Carolina, Virginia, Alaska, and parts of North
Carolina, Arizona, Idaho, and Maine are proclaimed to be guilty ofmassive discrimination. Immediately upon enactment of this meas-
ure into law, these States would have to prove their innocence or be
deed rights which are granted and reserved unto them by the Con-
st itution. In this respect, S. 1564 is nothing ,ss than a bill of attain-
der because it idjudge guilt by legislative fiat without proof of, any
evidence.

Section 3(a)' of"' this bill also constitutes a measure in the iature 'of
an ex Post facto law, because it arbitrarily applies on the basis of a
conditxbn which existed in November 1964. I addition, section 3(c)
would prohibit a State from proving that it is not now guilty of violat-
ing the 15th amendment unless' it can prove that there has not been one
single incident of voting discrimination during the past i0 years..' In
other words, if an election official in Georgia wrongfully denied some-.
one'the right to vote 8 years ago, the entire State would be subject to
the provisions of this bil'. "It would not matter that the State could
prove beyond question that it now has no discriminatory laws or that
no one was being denied the right to vote in violation of the, 15th
amemenent; it would still' be adjudged guilty on the basis of an act
which occurred 8 years ago and it would be subjected to new and dif-
ferent penalties from thos6 imposed at the time of the commission of
the wrongful act. This clearly embodies the concept of an ex post facto
law, for a the Court stated in Oo nmings v.,. Nmour4 71 U.S. 27
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By -an ex post facto law is meant one which imposes a punishment for an act
which is not punishable at the time it was committed; or imposes additional
punishment to that then prescribed; or changes the rules of evidence by which
less or different. testimioxiy is sufficient to convict than was then required (71
U.S. 277, 325-326).

Surely no one can deny that S. 1564 fits this description.
I realize, Mr. Chairman, that the constitutional prohibition con-

tained in article I, section 9, against bills of attainder and ex post
facto laws applies only to penal statutes. In a technical sense, there-
fore, this bill is not subject to attack as a bill of attainder or an ex post
facto law. However, there can be no question that S. 1564 violates the
spirit of this constitutional protection. I do not believe the Congress
can expect: other legislative bodies to honor the letter and spit of our
constitutional "principles if Federal legislation is adopted which so
flagrantly flies in the face of basic constitutional protections.

After the purely administrative determinations have been made by
the Attorney General and the Director of the Census as directed by sec-
tion 3 (a), section 4 provides for the appointment of voting examiners
by the Civil Service Commission. Subsection (a) thereof simply pro-
vides that whenever the Attorney General certifies that he has received
complaints from 20' or more residents of an affected political sub-
division alleging that they have been denied the right to vote on the
basis of race' '. color, or that in 'his judgment the appointment of ex-
aminers is "1o "rwise necessary," the Civil Service Commission shall
appoint as mailv examiners as it may deem appropriate in that political
subdivision. Subsection (b) provides that the determination or certi-
fication of the Attorney General or the Director of the Census under
section 3 or 4 "shall be final and effective upon publication in the
Federal Register." This means, Mr. Chairman, that the decision of
these two officials is not subject to any questions, appeal, or judicial
review of any kind whatever. Once it has been determined by the
Attorney General, in his sole discretion that the appointment of ex-
aminers is necessary, no one can question that determination. Thus,
it would be possible for the Attorney General, without any appeal
from his decision, to disrupt the entire registration process in a State
which has been determined subject to section 3(a).

Just what do sections 3 and 4 mean Mr. Chairman? First of all
the former establishes guilt of massive discrimination on the basis o1
what clearly seems to me an arbitrary statistical finding. No proof of
violating'the 15th amendment is required;-'-ihdeed, section 3(e) pro-
hibits 'a State from proving it is not guilty. bf present discrimination
if it can be shown that it discriminated in the pst--as long as 10 years
in the past. Once these determinations have ben made, section 4 then
empowers one' man, the Attorney General of the United States; to
require the appointment of Federal examiners to completely take over
the function of registering substantial numbers of residents. This
action of the Attorney General is not reviewable and no cne can ques-
tion his judgment tLat the appointment of examiners is necessary.

Of course, it has been stated many tiihes that all a State iieed to do
to avoid these harsh consequences s to come into cotirt and prove that
it is not discriminating. But, according to the testimony of the At-
torney General himself, the'States of Mississippi, Louisiana, and Ala-
bama are precluded from doing this for almost 10 years, aiit the State
of Georgia cannot come into court, for approximately 5 years. Nor is
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it any salvation for this bill'sconstitutionality for the Attorney Gen.
eral to say that the discretion granted to him will not be abused, for
as Chief Justice Marshall so clearly stated:
** * the constitutionality, of a measure depends, not on the degree'of its exercise,
but on its principle.

Time does not allow me to discuss all of the unconstitutional pro-
visions of this bill, but there are three more sections which demand
consideration. Section 5 (e), for example; provides that--
• No person shall be dei4ed the right to vote for failure to pay a poll tax If he
tenders payment of such tax for the current year to an examiner, whether or
not such tender would be timely or adequate under State law.

Although the Congress deemed, it necessary to amend the Consti-
tution to prohibit poll tax requirements, this bill attempts to do that
very thing. If mere legislation cannot make the payment of current
poll taxes illegal neither can mere legislation abolish the requirement
that such taxes be paid for past years. It' is only a fiction to con-
tend otherwise. In addition to this, the Attorney General has ad-
mitted that he cannot prove that the poll tax requirement has been
used to discriminate in violation of the 15th amendment. In his testi-
mony before the. House Judiciary Committee, he stated that H.R.
6400, the companion bill to S. 1564, "is based on the 15th amendment
and to eliminate poll taxes on the basis they have been used to dis-
criminate, I think would be a difficult case constitutionally to prove
and establish." He further stated that a poll tax requirement, as a
matter of law, does not violate the 15th amendment. So he ad-
mitted that he cannot prove the discriminatory use of poll taxes and
he admitted the legality of such a requirement. How, then, can it be
contended that Congress can legislate on the subject in a bill which
is entirely based on th6 15th amendment? The simple answer is that
Congress cannot enact such legislation based on the 15th amendment.

In addition to the legal objections to section 5 (e), a hypothetical
case demonstrates that it is, in fact, discriminatory itself. Missis-
sippi requires the payment of poll tax for 2 consecutive years as a
condition to vote. That is, a voter must have a receipt for the cur-
rent year in which he votes as well as a receipt for the immediately

receding year. Suppose that citizen A, a Negro resident of the
State is eligible for-listing by a Federal examiner under the provi-
sions of this bill. He has not paid the poll tax in previous years but
pays the current year's tax, even though it may be after the date
prescribed by State law, and he is declared eligible to vote. Citizen
B, however, has not been denied the right to vote on the basis of race
or color, and he is qualified to vote in every way_ except that he
failed to pay the required poll tax for the immediately preceding
year. Citizen B is not allowed to vote. Thus, it is easily seen that
this bill creates discrimination, the very thing it is designed to elimi-
nate.

One of the provisions of the bill that is most destructive of con-
stitutional principles is found in section 8. Under the terms of that
section, no State or political subdivision which is subject to section
3(a) may "enact any law or ordinance imposing qualifications or
procedures for voting different than those in force and effect on No-
vember 1, 1964," without securing a declaratory judgment in the Dis-
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trict Court for the District of Columbia that such qualifications or
procedures will not have the effect of denying or abridging rights
guaranteed by the 15th amendment. Purely and simply, Mr. Chair-
man, this section would give, to the Federal judiciary power to veto
legislative acts of a State. This is not' judicial function, it is an
executive function to be exercised solely by the Governor under the
terms of State law. I do' not think of anything that could be more
out of keeping with the whole tone and substance of our, system than
to require States to come here and prove before a relatively minor
court the so-called constitutionality of some proposal that they wish
to enact before they 'can even eihact it; the process is jiist the 6ther
way.

Mr. Chairman, I believe I have shown as clear 'as crystal, that the
sole power of prescribing voter qualifications rests exclusively with
the States. During our entire history, the legislative, the executive,
and the judicial branches of our Government have all recognized this
absolute rule without a single exception. It was reaffirmed by the
Congress and by the States in 1963-64 in the proposal by the Con-
gress and the adoption by the States of the anti-poll-tax amendment.
It was expressly recognized by the judicial branch of the Govern-
men in the well-known Lassiter case decided in 1959.

We have shown, I think, that this bill sets aside and holds for
naught certain valid qualifications for electors under State law.
Such provisions, therefore, are made inapplicable.

To meet the void created by this usurpation of power in declaring
these certain State requirements inapplicable, this bill goes into an-
other unauthorized field and' attempts to set up what is, in effect, a
new set of requirements.

There I enlarge on the requirements under the examiner provisions,
Mr. Chairman.

Still we are told that we must enact this bill, swiftly and without
change, because there is a great need for new voting legislatibn. But
need is not the test of constitutionality, and great social, economic, or
political crises' do not pi6tide legislative authority not granted by
the Constitution. I am reminded of the great wisdom of the Su-
preme Court when it stated in A.L.A. Scheeter Poutry Qorp. et al. v.
United State8 (295 'U.S. 495, 55 S. St. 847, 79 L. Ed. 1570 (1935):

Extraordinary conditions may call for extraordinary remedies. But the
argument necessarily stops short of an attempt to"'Justify action which lies out-
sid' the sphere of constitutional authority. Extraordinary conditions, do not
create or enlarge constitutional power. The Constitution established a na-
tional government with powers deemed to be adequate, as they have proved to
be both in war and peace, but these powers of the National Government are
limited by the constitutional grants. Those who act under these grants are
not at liberty to transcend the imposed limits because they believe more or
different power is necessary.

I urge the committee to heed these words, Mr. Chairman. Look
not at extraordinary conditions which have 'existed in the past few
week, but look to the Constitution. -

(The complete prepared statement of Senator Stennis follows):

STATEMENT di SENATOR JOHN STEINNIA BurouL SENATE .Ttb)XCIAtY &OMMITTF.5 ONr
S. 1564, TkIE VoTINo RIGnTS AcTor 19o 5

Mr. Chairman, under oui 6 stem of government there is an absolute condition
precedent to the enactment of all legislation by the Congress. There wust be
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a constitutional grant of authority to the Congress, either express or neces-
sarily implied, for the passage of the legislation. The most compelling problem
may not be the subject of Federal law in the absence of constitutional authority

I yield to no one in my belief that all citizens who are qualified under the
law, whatever legal requirements 'may be established thereby, should be allowed
to register and vote without any discrimination of any kind. I have always sup-r rted this position and I do so now. The existence of a problem, even assum.
a such a problem exists, does not provide the constitutional authority for Con-
gress to legislate; that authority must be found within the four corners of our
basic law, the Constitution of the United States.

The Supreme Court has expressed this principle on rmany occasions and has
never upheld the validity of an act of Congress simply because It sought to
accomplish a desired result. ', In the famous case of Carter v. Carter Coal Co. et
al. (298 0.S. 238, 56 S. Ct. 855, 80 L. _d. 1160 (1936)), for example, the Court
spoke of its duty to determine the constitutionality of legislation and stated:

"In the discharge of that duty, the opinion of the lawmakers that a statute
passed by them is valid must be given great weight, but their opinion, or the
court's opinion, that the statute will prove greatly or generally beneficial is
wholly irrelevant to the inquiry" (298 U.S. 238, 297).

And in Linder v. United States '(268 U.S. 5 (1924)), the Court clearly stated
that "Federal power is delegated, and its prescribed limits must not be tran-
scended even though the end seem desirable" (268 U.S. 5, 22).'

It is true, of course, that within constitutional bounds the Congress Is free
to enact any legislation which is reasonably adapted tO meeting a problem.
Attorney General Katzenbach, in his testimony to the House and Senate Judiciary
Committees on S. 1564, gave great weight to the fact that the means chosen by
Congress to accomplish a desired result are solely a matter of legislative discre-
tion. This is certainly true, but It is valid only to the point that Congress does
not exceed the grant of its constitutional authority. In declaring unconsitutional
the Railroad Retirement Act of 1934, the Supreme Court very concisely stated:

The fact that the. compulsory scheme is novel is, of course, no evidence 'of,
unconstitutionality.' Even should we consider the act unwise and prejudicial to
both public and private interest, if itbe fairly within delegated power our obliga-
tion Is to sustain it. On the other hand, though we should think the measure
embodies a valuable social plan and be in entire sympathy with its purpose and
Intended results, if the provisions go beyond the boundaries of constitutional
power we must so declare" (Railrdad Retirement Board et. al. v. Alton RailroadCo0. et at., 295 U.S. 330,80.0 (1935)). ' '

So It Is very clear, Mr. Chairman, that the purpose of legislation, no matter how
desirable or necessary, does not alono justify congressional action. Concurrent
with that purpose there must be cojstitUtional'authority. In my opinion, S. 1564
does not rmeet this test. I believe' t can be clearly' dinonstrated that his bill
not only exceeds tte authorty of 06ngress* bt that it Is' directly contrary to many
principles of our system of government. Specifically, I will devote my statement
to these points:,

1. The power to regulate elections and establish qualifications and procedures
to vote Is solely within the power of the respective States, subject only to article I,"
section 4; the '15th amendment, and the 19th amendment to the Constitution.'

2. S. 1564 fa,. exceeds the deleted power of Congress as conferred by article I
section 4, an the 15th and 19th amendments.

3. S. 15e34'vol0ates the'ppirit, ff xot 'te letter, of the following constitutional
"a) the prohibition against ex post facto Jaws and bills'of attainder;
(b) the separation of powers doctrine;
(M) the right of judicial review; and
(d) the principle that ours isa government of laws and not of men.

It is axiomatic that the Federal Government has only those powers delegated
to it by the Constitution. Absent an express or implied grant of authority, there
Is no Federal power. On the contrary, te 'respectiVe States are the repositories
of residual power; that is, authorlti not given to the 'Federal Government, nof
denied 'to the States, remains in the 'States or in the people without enumeration
in the (ConsfltuIfon. The 10th amendment forever Se6 this proposition at rest.
Further, the doctrine was given' clear enunciation ii Carter v. Carter Cloal Co.,
et al.,'supra, wherein- he Court said!'

'"The general rule with regard tte respective powers of the Constitution Is
not li doubt.' The States were before the Constitutioh; and, consequently, their
legislative powers antedated the Constitution. Those who framed and those who
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adopted that instrument meant to carve from the general mass of legislative
powers, then possessed by the States, only such portions as it was thought wise
to confer upon the Federal Government; and in order that there should be no
uncertainty In respect of what was taken and what was left, the national powers
of legislation were not aggregated but enumerated-with the result that what
was not embraced by the enumeration remained vested in the States without
change or impairment." (298 U.S. 238,294).

Applying this principle to the question of voting, It Is clear beyond doubt that
only the respective States have the authority to establish the qualifications of
voters.

Article I, section 2 of the Constitution provides:
"The, House of Representatives shall be composed of Members chosen every

second year by the people of the several States, and the electors In each State
shall have the qualifications requisite for electors of the most numerous branch
of the State legislature."

The 17th amendment likewise states:
"The Senate of the United States shall be composed of two Senators from each

State, selected by the people thereof, for 6 years; and each Senator shall have
one vote. The electors in each State shall have the qualifications requisite for
electors of the most numerous branch of the State legislature."

These two provisions of the Constitution expressly provide that those who vote
for Members of the House and Senate shall have the same qualifications as are
required of electors of the most numerous branch of the State legislature. With-
out question, these provisions give to the States the authority to set the qualifi-
cations for electors. In addition, with reference to the election of the President
and Vice President, article II, section 1, clause 2 provides:

"Each State shall appoint, in such manner as the legislature thereof may
direct, a number of electors, equal to the whole number of Senators and Repre-
sentatives to which the State may be entitled In. the Congress; * * *."

There can be no argument that these three sections of the Constitution ex-
pressly and specifically grant to the States the authority to determine the quali-
fications of electors in all Federal elections. The only other- provision dealing
with Federal elections is article I, section 4,, which provides that the Congress
may regulate the "times, places, and manner of holding elections for Senators
and Representatives." It has never been seriously contended, however, that this
section gives Congress the power to establish qualifications. Alexander Ham-
ilton, in speaking of this provision, states in No. 60 of "The Federalist Papers":

"The truth is, -that there is no method of securing to the rich the preference
apprehended, but by prescribing qualificatins of property either for those who
may elect or be elected. But this forms no part of the power to be conferred
upon the National Government. Its authority would be expressly restricted to
the times, the places, and the manner of elections. The qualifications of the
persons who may choose, or be chosen, as has been remarked upon other occasions,
are defined and fixed In the Constitution, and are unalterable by the (National)
Legislature."

The Supreme Court has also supported this interpretation of the power of
Congress to regulate, the times, places and'manner of conducting congressional
elections. For example, in Newberty v. United States, 256 U.S. 232 (1920), the
Court stated; : I

"Many things are prerequisites to elections or nly affect their outcome: voters,
education, means of transportation, health, public discussion, immigration, pri-
vate animosities, even the face and figure of the candidate; but authority to
regulate the manner of holding them gives no rigit to control any of these."
(256 U.S. 232,257.)

See also Ex parte Yarbrough, 110 U.S. 651 (1883).
It is also established without question that these sections are the only pro-

visions of the Constitution dealing with the authority to determine the qualifi-
cations of voters, subject oply to the 15th and 19th amendments.' The 19th
amendment, of course, prohibits discrimination on the basis of sex and Is not
relevant to this discusion. It is just as clear that under these provisions and
the Supreme Court's Interpretation thereof the several States have the exclusive
power, subject only to the prohibition 9f the 15th amendment, to decide'who shall
vote In both Federal and State elections aid to Iset the qualiftations which.,
must be met. The Supreme Court has affrmed and reaffi med thi principle in
many decisions. In Pope v. Willtamof 193 U.S. 621 (1904) for; example, the
Court stated "The Federal %onstitution doeA not confer the right of suffrage
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upon anyone, and the, conditions under which that right is, to be exercised are
matters for the States alone to prescribe * * * " ,(193 U.S. 621, 638).

The Court has likewise specifically ruled that requiring all voter applicants
to pass a literacy test is a legitimate and permitted exercise of the States author-
ity to set voting qualifications. :' Guinnv. United States, 238 U.S. 347 (1915)
the Court dismissed any qued "un on this subject by stating:

"No time need be spent on the question of the validity of .the literacy test
considered alone since as we have seen its establishment was but the exercise by
the State of a lawful power vested in It not subject to our supervision and,
indeed, its validity is admitted." (238 U.S. 347,366.)

This doctrine was specifically upheld by the Supreme Court as; recently as
1959 in LassitOr v. Northampton Election Board, 360 U.S. 45 (1959) involving a
literacy test In the State of North Carolina. In a unanimous decision the
Court held:

"The present requirement, applicable to members of all races, is that the pro-
spective voter 'be able to read and write any section of the constitution of North
Carolina in the English language.' That seems to us to be one fair way of de-
termining whether a person is literate, not a calculated scheme to lay springes
for the citizen. Certainly we cannot condemn it on its face as a device unrelated
to the desire of North Carolina to raise the standards for people of all races who
cast the ballot" (360 U.S. 45, 53).

Further, the Attorney General of the United States, while testifying to the
Senate Judiciary Committee on July 24, 1963, during consideration of the then
pending civil rights bill, stated: "I think there is no question that it is in the
power of the States to establish the qualifications of its voters and the State does
have the authority to establish a literacy test." At another point in his testimony
the Attorney General also stated that "I don't believe that the Federal Govern-
ment can establish the qualifications for voting * * *." And, indeed, the present
Attorney General affirmed these principles in testifying before the Senate Ju-
diciary Committee on the bill now under consideration.

Based on these constitutional provisions, decisions of the Supreme Court, and
the opinions of the present Attorney General and his immediate predecessor,
I believe all members of this committee will agree that the several States have
the exclusive jurisdiction to determine voter qualifications, specifically including
the right to establish literacy tests. This being true, let us now turn to a
consideration of the only restriction on that authority, the 15th amendment to
the Constitution.

Soon after the passage of the 13th, 14th and 15th amendments, Congress
enacted a number of enforcing statutes. Likewise, the Supreme Court was
quickly called upon to Interpret these new constitutional protections, and from
the date of its first decision in The Slaughter-House cases in'1873 (The Butchers'
Benevolent Association of New Orleans v. The Crescent City Livestock Landing
and Slaughter-House Company, 83 U.S. 86) to the present time, the Court has
without exception held that: (1) the 14th and 15th amendments prohibit action
of the States, but not of individuals, which deny the rights secured thereby; and
(2) the legislative power of Congress thereunder is limited to "appropriate legis-
lation" designed only to prohibit violations thereof based on race or eolor. Any
act of Congress which exceeds these specific limitations is invalid.

The 15th amendment, of course, provides that the right of citizens to vote
shall not be denied "on account of race, color or previous condition of servitude."
This guarantee does not enlarge the power of the Federal Government nor'does
it diminish the power of the States except to the extent that it prohibits voting
discrimination because of race. As the Court so clearly stated in Pope v.
Williams, supra:

"Since the 15th amendment ts whole control over suffrage and the power
to regulate its exercise is still left with and retained by the several States, with
the single restriction that they must not deny or abridge it on account of race,
color, or previous condition of servitude" (198 U.S. 621, 682).

Similarly, thiP 15th amendment does not create any new right on the part of
anyone to vote, except that a person can no longer be denied the right to vote
because of his race or color. All persons are still subject to such nondiscrimina-
tory requirements as the several Statep may desire tb establish. See, for ex-
ample, United States v. Reese, 92 U.S. 214 (1875), which held that 'The 15th
amendment does not confer the right of suffrage upon anyone." (92 U.S. 214,
217). Only the States, and not the Federal Government, have the authority to
determine what those requirements Will be.., And, Indeed,, this disretion on the



824 VOTING IRIGMS

part of the States is not subject to Federal review; the Court so held in Pope v.
Williams, supra, wherein it was stated that "The question whether the condi-
tions prescribed by the State might be regarded by others as reasonable or un-
reasonable id not a Federal one." (193 U.S, 621, 688). Theonly limitation on
this power of the States is that no one may be denied the privilege of voting
simply because of race or color.

Section 2 of the 15th ameiidment gives to the Congress power to enforce the
prohibition of that amendment by "appropriate legislation." In United, States v.
Reese, supra, °the Supreme Court clearly spelled out in unmistakable language
that such legislation must be restricted to limiting denials based on race or
color. That case arose as the result of the act of Congress of May 31, 1870
(16 Stat. 140), which was designed to enforce the 15th amendment guarantee.
The first and second section of that act, respectively, provided that all persons
shall have. the right to vote without distinction as to race, color or previous con-
dition of servitude, and established punishment for any officer who failed to give
all persons the opportunity to vote without regard to race or color. Section 3,
however, provided that the offer of any person to perform any act necessary to
qualifying to register, and the subsequent act of an officer in refusing to receive
or permit such performance, shall be considered performance of the act. Section
4 provided punishment for any person who wrongfully attempted to prevent any
person from doing an act necessary to be done to qualify to vote. Neither section
3 nor section 4 was in any way limited to prohibiting denials of the right to
vote because of race or color.

The Court prefaced its consideration of whether these two sections constituted
"appropriate legislation" by stating:

"It is not to be contended, nor can it be, that the amendment confers authority
to impose penalties for every wrongful refusal to receive the vote of a qualified
elector at State elections. It is only when the wrongful reftisal at such an elec-
tion is because of race, color or previous condition of servitude, that Congress
can intey1're, and provide for its punishment. If, therefore, the third and fourth
sections of the- act are beyond that limit, they are unauthorized." (92 U.S.
214, 218).

The Court then examined the act of 1870 and found that sections 8 and4 Were
not expressly limited to prohibiting discrimination based on race or color, and
it further found that those sections were not limited, by the first and second
sections, ,The Court therefore declared the act of 1870 unconstitutional. In
United States v. Harris, 106 U.S. 629 (1882) the Court stated, with reference
to the Reese case, that:

"The ground of the decision was that the sections referred to (sections 8 and
4) were broad ,enough not only to punish those who hindered and delayed the
enfranchised colored citizen from voting on account of his race, color or previous
condition of servitude, but also those who hindered or delayed the free white
citizen." (106 U.S. 629, 642). -

Now, Mr. Chairman, let me turn to a consideration of the provisions of S. 1564
and gee if they can be reconciled with these-constitutional principles. First of
all, it should be noted that the authors ofthis proposal do not pretend to base it
on any provisions of the Constitution except the 15th amendment. It is entitled
a bill "To enforce the 15th amendment to the Co~nstitution of the United States."
In addition, the Attorney General stated in his testimony before the House Judi-
ciary Committee, as shown on page 81 of the preliminary transcript, that "As
drafted this is -based ertirely on the legislative provisions of the 15th amend-
ment * * *" So I assume that no other constitutional basis can be advanced for
this bill. Clearly, however, the bill far exceeds the authority granted Congress
by the 15th amendment.

.Section 2 of S. 1564 simply declares that no voting qualifications or procedure
shall be used to deny the right to' vote on account of race or color. This neither
adds to nor detracts from thq coverage of -the bill. Section 3(a) provides, how-
ever, that no person, and i repeat for emphasis, no person shall be denied the
right to vote in any eletclon because of his failure to comply with any test or
device in any State or political subdivision, in use on November 1, 1964, if less
than 00 percent of the persons of voting age in that State or political subdivision
were registered to vote on November 1, 1964, or If less than 50 percent of such
persons actually voted in the presidential election of November 1964. This sec1
tion contains no express limitation which restricts its" operation to' enforeementC
of the 15th amendment prohibition against dehials of the right t6 vote because
of race or color.* It Can ot be. contended that it is so limited,#' lh this respect,
it is similar to section 8 of the act of 1870 which the Supreme Court interpreted
in the Reese case. ,-
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We 'must, look further, therefore, to determine if section 3(a) is limited by
any other provision in the bill. Certainly it is not limited by section 2, which
merely states a truism that no person shall be denied the right to vote on account
of race or color., I submit that there is no other possible restriction on this
provision; if this is true, S. 1564 can not be considered "appropriate legislation"
under the 15th amendment.

It has been 'contended by the Attorney General, 'of course, that the effect
of section 3(a) is limited by the provisions of section 3(c) which provides
that a State or political subdivision which is subject to 3(a) may file a petition
for a declaratory Judgment in a three-judge district court in the District of
COblumbia. If that court finds that neither the petitioner nor any other person
acting under color of law "has engaged during the 10 years preceding the
filing of action in acts or practices denying or abridging the right to vote
for reasons: of race or color" the court shall then declare that the State or sub-
division involved is'not subject to the terms of section 3(a). At first glance
it may seem that this section limits 3(a) to prohibiting denials based on race
or color; a closer examination reveals that 3(a) is not so limited. Suppose,
for example, that the State of South Carolina, which comes within the terms of
section 3(a), files a petition for a declaratory judgment After trial, it is
determined by the court that a Negro citizen of South Carolina was wrongfully
denied the right to vote 6 years prior to the filing of the petition. Under
the terms of 3(a), South Carolina would not be entitled to a declaratory
judgment removing it from the operation of section 3(a). Thereafter, for a
period of 4 years, the State of South Carolina would be prohibited from
applying to anyone, not just a Negro citizen, but anyone an otherwise consti-
tutionally valid literacy test. Not only would the State, or any political sub-
division thereof, be prevented from discriminating against Negroes, neither
could it fairly and constitutionally apply a literacy test to any citizen, Negro
or white.

There can be no question, Mr. Chairman, and gentlemen, that the effect of
this provision is to apply to cases other than that of denying voting privileges
on account of race or color. This provision of the bill would not prevent the
nondiscriminatory use of literacy tests, it would simply prevent their use at all.
The power to do this is not given to Congress by the 15th amendment or any
other provision of the Constitution.

The Attorney General, knowingly or unknowingly, admitted in his testimony
to the House Judiciary Committee that the operation of section 3 is not limited
to enforcing the protections of the 15th amendment. For example, he was
asked a hypothetical question which set up a condition of obvious discrimination
but one which Was not within the 50-percent provision of section 3(a). When
asked to give people reliefin such situations, the Attorney General replied:

"The reason that it is out (meaning the hypothetical situation) is that it
does not fit the 50-percent figure. The reason we have not broken things down
into whites and Negroes, which might be a preferable way of doing it, is that
unlike the hypothetical case that you put, Congressman, we don't have those
figures. I can't tell you and you can't tell me how many Negroes voted in
Florida in 1964." ,

This is an unequivocal admission that the formula set up In section 3(a) is
not all related to denials of the right to vote on account of race. Indeed, the
statistics necessary for such a formula are not even available.

Again, on page 84 of the preliminary transcript, the following series of ques-
tions appears:

"Mr. LTNDSAY. Now, to start a proceeding under section 3, I take it that you,
as Attorney General, would have to start a proceeding, somebody would have to do
something to begin the administration of this bill.

"The ATTORNEY GENERAL. Yes.
"Mr. LINDSAY,; Now, I would take it that under section 3, you, as Attorney

General, wouid have to make a finding, unilateral, that there had been a 15th
amendment violation; is that not true?

"The A'rrouNEY GENERAL. Not a 15th amendment violation; no. Merely a
finding that there were literacy tests and these statistics applied."

I am confident, Mr. Chairman, that the Attorney General would rephrase these
replies if he had the opportunity to d6 so. But the fact remains, that he truth-
fully and accurately stated how and why this bill was drawn as it was. It was
not drafted in such a way as to be limited to enforcing the 15th amendment.
The Attorney General even admitted that he could place section 3 in operation
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and effect without a finding that there had been a violation of the 15th amend-
ment. He stated under oath, as the highest legal Offlicer in tfils Nation, that a
State could be denied its constitutional rights became of the'Concurronce of two
conditions; one, that it prescribes a literacy test as a prerequisite to voting,
which the Supreme Court has without exception declared 'a valid exercise of
State power; and, two, the application of 'an arbitrary statistical finding that
fewer than 50 percent of the voting age residents of that Stakte voted ini the presi.
dental election of 1964, when, admittedly, such a statistic has no rational rela,-
tionship to 15th amendment violations.

It cannot 'be questioned, Mr. Chairman, that section 3 applies to cases other
than those of denials on account of race or color. As such, it exceeds the' su-
thority granted to Congress by the section 2 of the 15th amendment and is invalid.
It does not matter that it may have the effect of prohibiting such denials; if it
exceeds that authority it is invalid; To hold otherwise would meanthat Congress
could enact any legislation it desired as long as it incidentally prohibited dis-
crimination based on race or color.

I submit, Mr. Chairman, that section 3 of this bill in addition to exceeding
the authority of Congres.. under the 15th amendment, is not reasonably adapted
to accomplishing the desired result. The stated purpose of the bill is to prohibit
the nondiscriminatory use of literacy tests and other devices which it is claimed
have been utilized,.to deny suffrage rights of Negroes. But, this bill does not
purport to prevent the discriminatory use of such tests; it simply would prohibit
the use of such tests at all in certain States. Under the unanimous decisions of
the Supreme Court, the several States have a constitutional, right'to prescribe
such tests. Congress cannot abolish by statute that wlch the States have a
constitutional right to do. All Congress can do under the 15th amendment is
enact legislation to prevent the discriminatory use of these tests, and it seems
evident that the provisions of S. 1564 are no reasonably and appropriately limited
to that end.

It should be pointed out, of course, that while literacytests would be abolished
in the seven affected States, all other States may continue requiring the passage
of such tests as a prerequisite to vote. New York, for example, may continue to
disfranchise thousands of native Puerto Ricans. This effect of the bill is in
itself highly discriminatory and unfair.

Not only does this bill exceed the authority of Congress under tie 15th amend-
ment, but it also contains provisions which are directly contrary to many prin-
ciples of our system of Government,. It, clearly violates the spirit, if not the
letter of our Constitution.

One of the distinguishing features of English jurisprudence is that a person
is presumed innocent until proven guilty. The burden of proof is on the
prosecuting authorities, who must prove their case. This bill, however,, re-
verses that procedure and requires proof of innocence on the part of, those States
which are automatically subject to the terms of section 3(a). On the basis of
the'arbitrary standards used in that section, the States of Louisiana, Mississippi,
Alabama, Georgia,.South Carolina, Virginia, Alaska, and parts of .North Caro-
lina, Arizona, Idaho, and Maine are proclamed to be guilty of massive discrimi-
nation. Immediately upon enactment of this measure into law, these States
would have to prove their innocence or be denietl rights which are granted and
reserved untothem:by the Constitution. In this1iespect, S. 1564 is nothing less
than a bill of attainder because it adjudges guilt by legislative flat without proof
of any evidence.

Section 3(a) of this bill also constitutes a measure in the nature of an ex
post facto law, because it arbitrarily applies on the basis of a condition which
existed in November 1964. In addition, section 3(c) would prohibit a State
from proving that it is not now guilty of violating the 15th amendment, unless
it can prove that there has not been one single incident of voting discrimination
during the past 10 years. -I other words, if an election official, in ,Georgia
wrongfully denied someonethe right to vote years, ago, the entire State would
be subject to the provisions of this bill. It would not matter that the State' could
prove beyond question that it now has no discriminatory laws or that no one
was being denied the right',to vote in; violation of the 15th amendment,. it would
still be adjudged guilty on the basis/of an act which occurred 6 ybars ago and
it Would be subjected to new and different penalties frown those imposed at the,,
* time of the commission of the wrongful act. This clearly embodies the concept
of an ex post facto law, for as the Court stated in fOommings v, Missour; ,71 ,U.S,
277 (1867),: ' ' . '''
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"Br an ez post'facto lmw it means one, which imposes a punishment for an act
which is not punishable at the time itwas committed; or Imposes additional pun-.hment to that then prescribed; or changes the rules of evidence by which less
6d' diffrent testimoni- is sufficient to convince than was then required." (71 U.S;
277, 3 2 5-26).' , I , I - -

Surely n0 onecan deny that S. 1564 fits this description.
I realize, Mr. Chairman, that the constitutional prohibition contained in article

j, section )9 against bills of attainder and ex post facto laws applies only to penal
statutes. ' In a technical sense, therefore, this bill Is, not subject to attack as a
bill of attainder o tan ex l)ost facto law. However, there can be no question that
S. 1564 vilates the spirit of this constitutional, protection. I do not believe the
Congre°S can expect 'other legislative bodies to honor the letter and spirit of our
constitutional pr inciples if Federal legislation is adopted which so flagrantly
files'in the face of basic constitutional protections.

Aftei the purely administrative determinations have been made by the Attor-
ney General and tbe'Pirector of the Census as directed by section 3(a), section 4
provides for the appointment of voting examiners by the Civil Service Commis-
sion. 'Subsection (a) thereof simply provides that whenever the Attorney Gen-
eral certifles 'that he has received complaints from 24 or more residents of an
affected politically subdivision alleging that they hav06 been denied the right to
vote on the' basis of. race or color, or that in his ji'igemnt the appointment of
examiners iq "otherwise necessary," the. Civil Service Commission shall appoint
as many examiners as it' may deem appropriate in that political subdivision.

Subsction (b) provides that the determination' or certification of the Attorney
General 'or the 'Director of the Census under section 3 or 4 "shall be final and
effective upou publication in the Federal Register." This means, Mr. Chairman,
that 'the decision of these two officials is not subject to any question, appeal or
Judicial review, of any kid whatever. Once it has been determined by the At.
torney', General, In his sole discretion, that the appointment 'of examiners is
necessary, 'no one can question that determinattbli. Thus, it would be possible
for tli6eAtotrey General, without any appeal from his decision, to disrupt the
entire registration' process in a State which has been determined subject to

Just w*h3) do sections 3 and 4 mea , Mi. Chairman? First of all the former
estabiis§les. guilt of massive discrimination on the basis of what clearly seems
to me an arbitrary' statistical finding. No proof of violating the 15th amend-
ment is required; indeed, section 3(c) prohibits a State from proving it' is not
guilty, of 'present discrimination if it can be shown that it discriminated in the
past-as long as 10 years in the past. Once these determinations have been made,
Section,4 thetiempowers one man, the Attorney General of the United States, to
require 'the appointment of Federal examiners to completely take over the func-
tion of registering substantial numbers of residents. This action of the Attorney
General is not reviewable and no one can question his judgment that the appoint-
ment of examiners is necessary.
'Of course, it has been stated many times that all a State need do to avoid

these hhi h consequences is to come into court and prove that it is not discrimi-
nating. it, according to the testimony of the Attorney General himself, the
States of Mississippi, Louisiana, and Alabama are precluded from doing this fok
almost. 10 years, and the State of Georgia cannot come into court for approxi-
nately 5 years. Nor is it any salvation for this bill's constitutionality for the
Attorney General to say that the discretion granted to him will not be abused,
for as Chief Justice Marshall so clearly stated " * * the constitutionality of a
measure depends, not on the degree of its exercise, but on its principle." (The
Providence Bank v. Bitings et al.; 29 U.S. 514 (1830).) This bill substitutes tho
ril of'man for' the rule of law, andthis is foreign to our concepts of Justice and
Jurisprudence. 

I

Time does not allow me to discuss all of the unconstitutional provisions of
this bill, but there are' three more sections which demand consideration. Section
5(e),'for example, provides that' "No person shall be denied the tight to vote
for failure to pay a poll tax if he tenders payment of such tax for the current
year to ai examiner, whether or not 'such tender would be timely or adequate
under State law." Although the Copgress deemed it necessary to amend the
Constitution to prohibit poll tax requirements, this bill attempts to do that
very thing.. If mere legislation cannot make the payment of current poll taxes
fiie ' fi6ither cAn'mere legislation' abolish the requirement that such taxes
be tid ior 1jhst years.' 'It ti only a fiction to contend otherwise.' 'It addition'to
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this, the Attorney General has admitted that he cannot prove that the poll
tax requirement has been used to discriminate in violation of the 15th amend.
meant. In his testimony before the House Judiciary Committee, he stated that
H.R. 6400, the companion bill to S. 1564, "is based on the 15th amendment and
to eliminate poll taxes on the basis they have been used to discriminate, I think
would be a difficult case constitutionally to prove and establish.", He further
stated that a poll tax requirement, as a matter of law, does not violate the 15th
amendment. So he admitted that he cannot prove the discriminatory use of
poll taxes and he admitted the legality of such a requirement. How, then,
can it be contended that Congress can legislate on the subject in a bill which
is entirely based on the 15th amendment? The simple answer is that Congress
cannot enact such legislation based on the 15th amendment.

In addition to the legal objections to section 5(e), a hypothetical case dedion-
strates that it is, in fact, discriminatory itself. Mississippi requires the pay.
went of poll tax for 2 consecutive years as a condition to vote. That is, a
voter must have a receipt for the current year in which he votes as well as a
receipt for the immediately preceding year. Suppose that citizen A, a Negro
resident of the State, is eligible for listing by a Federal examiner under the
provisions of this bill. He has not paid the poll ta- in previous years but
pays the current year's tax, even though it may be afar 'the date prescribed
by State law, and he is declared eligible to vote. Citizen B, however, has not
been denied the right to vote on the basis of race or color, and he is qualified
to vote In every way except that he failed to pay the required poll' tax for
the immediately preceding year. Citizen B Is not allowed to vote. Thus, it is
easily seen that this bill creates discrimination, the very thing it is designed
to eliminate.

One of the provisions of the bill that is most destructive of constitutional
principles is, found in section 8. Under the terms of, that section, no State
or political subdivision which Is subject to section 3(a)' may "enact any'lakw or
ordinance imposing qualifications or procedures for voting different than 'those
In force and effect on November. 1,' 1964 ***"without -securing a, declara-
tory judgment in the District Court for the Dstrict of Columbia that such
qualifications or procedures will not have the effect of denying or bridging
rights guaranteed by the 15th amendment. Purely and simply, Mr: Chairman,
this section would give to the Federal judiciary power ,to veto legislative acts
of a State. This is not a judicial function, it is an executive fuuctito to be
exercised solely by the Governor under the terms of State law.

The Federal Government does not have State legislative powers or executive
powers, but this bill attempts to create samq by making the court in the District
of Columbia the final arbiter of any legislation enacted by the,'affected States
dealing with voting qualifications or procedures. This constitutes a flagrant
violation of the separation-of-Iowers doctrine.

Finally, attention must be given to section 10(b), which provides:
"No court other than the District Court for the'District of Columbia shall have

jurisdiction to issue any declaratory judgment or any restraining order of tem-
porary or permanent Injunction against the execution or enforcement of any pro-
vision of this )ct or any action of;any Fderal officer or. employee',pursuant
hereto."

This provision is nothing less than an attack oq.oUr entire Judicial systm, Mrr.
Chairman, for It proclaims that nio court in this N46 on, Federal or State, is com-
petent to determine controversies which will arise under' this bill except the
District Court in the District of Columbia. No longer will a man be entitled toa
trial before a judge and jury of his peers. No longer may anyone be Justified in.
placing confidence in the courts of this land, because the Congress will' have an-
nounced that these tribunals cannot be trusted to hear and determine controver-
sies and render fair and impartial decisions.

The enactment of section 10 would not only undermine our system but as no*
written it would deny to those States subject to section 3 ,the 'right of compulsory
process of witnesses. Rule 4(e) (1) of the :'Rules of Civil Procedure, 'title 28
of the United States Code. provides for the issuance of subpenas, by the clerk.of
the district court for the district in whicha trial or hearing is to be held, to com-,
pel attendance. That rule further provides, however,-that :

"A subpena requiring the attendance of a witness at a hearing or trlal may be,
served at any place within the, district or at any. place without the district that is
within 100 miles of the place of the hearing or trial specified in the'subpena;,and,
when a statute of the UniteZoStates provides therefore the court up4u applical n
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and cause shown may autnorize the service of a:subpena at any other place. ''

[Emphasis added.]
Under this rule and the terms of section 10, no State which is subject to. sec-

tion 3(a), with, the exception of the State of Virginia, could compel the attend-
ance of any witness at any proceeding under this bill. And even if the bill, is
amended to authorize the service of-, process outside a radius of 100 miles 'of the
District of Columbia, the court Would still have discretionary authority to issue
or refuse to issue a 'Subpena. It is therefore clear that a State, which has already
been adjudged guilty, would not have the right to compel the presence of a wit-
ness in any action under section 3(c) or any other provision of this bill.I am aware, Mr, Chairman, the fifth amendment guarantees that an accused
shall have the right "to have compulsory process for obtaining witnesses in his
favoti,*' * " ,applies only to criminal prosecutions. But this bill certainly pro-
vides 'puishments which are penal in nature--at the very least, S. 1564 Imposes
extremely harsh conditions on the States -affected and takes from them constitu-.
tional rights. Under such circumstances, every possible protection should be
afforded to enable these States to prove their innocence. But, again, this bill vio-
lates the spirit of a basic guarantee of our constitutional system of government.

I have shown, I believe as clear aS crystal, that the sole power of prescribing
voter qualifications rests exclusively with the States. During our entire history,
the legislative, the executive, and the judicial branches of our Government have
all recognized this absolute rule without a single exception. It was reaffirmed by
the Congress and by the States.in 1963-64 in the proposal by the Congress and
the adoption by the States of the anti-poll-tax amendment. It was expressly.
recognized by the judicial, branch of the Government in the well-known Lasiter
case decided in 1959. 1We have shown, clearly I think, that this bill sets aside and holds for naught
certain valid qualifications for electors under State law. Such provisions there-
fore are made inapplicable.

To meet the void created by this usurpation of power In declaring these cer-
taih State requirements inapplicable, this bill goes into another unauthorized
field and attempts to set up what is, 'in effect, a new set of requirements.
11 Section 5(b) of 'the bill provides: "Any person whom the examiner finds to
have the qualifications prescribed by State law In accordance with instructions
received under section 6(b) shall promptly be placed on a list of eligible voters."

Section 6(6)- provides "The times, places and procedures for application and
listing pursuit to this Act and removals from the eligibility lists shall be pre-
scribed by regulations promulgated by the Civil Service Commission and the
Commission shall, after consultation with the Attorney General, instruct ex-
aminers concerning the qualifications required for listing."

These 'sections, when taken together, attempt to prescribe the general ma-
chinery for a "Federal formula" for voter qualifications, This is done by the
Congress without the slightest constitutional authority.
. The',bill does not prescribe a definite qualification formula to be uniformly
applied. It goes much further and provides: "and the Commission [Civil Service]
shall, after consultation with the Attorney Ge ieral, instruct examiners concern-
ing the qualifications required for httng."' This clearly gives the Civil SerVice
Commission the authority to "pick and choose" among the qualifications pre-
scribed by various States.

The Civil Service Commissioners are thus given the authority to select, and
the examiners shall apply such qualifications among the State laws as they may
wish to, have applied in any respective State. There are no guidelines established
whatsoever except the items which are outlawed by this bill and the statement by
the Attorney General that these qualifications shall include residence, age, and
citizenship.

These provisions are clearly invalid for two reasons. First, the Congress is
entirely without the authority to enact such a plan. Second, the plan is vague,
indefinite, and uncertain.
., Ar. Chairman, in plain and simple language, I can only conclude that this is

a bad bill.' It proposes that which is far beyond the power of Congress to enact
under the 15th. amendment. It violates many principles of our system of Juris-
prude'nce, and it would deny to certain States their constitutional rights under
the guise, of protecting other rights. Evidence abounds that it was drawn in
haste aqd under extreme emotional pressure; even some of its sponsors admit
that it includes ,some provisions, or excludes others, contrary to their original
utiderstanding. 'It adjudges some areas of our Nation guilty, without trial or
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iiny judicial determination, on the basis of an arbitrary statistical finding which
has no relation whatever to the enforcement of the 15th amendment.

The Attorney General even acknowledged that it. would take effect in these
areas without the finding of one single violation of the 15th amendment pro.
tection. Congress simply has ,not authority to legislate 'under such terms,
-'Still we are told that we must enact this bill, swiftly and without change,

because there is a great need for new voting legislation. But need is not the
test of constitutionality, and great social; economic, or political crises do not
provide legislative authority not granted by the Constitution. I am reminded
of the great wisdom of the Supreme Court when it stated in A. L. A Schecter
Poultry Corp. Ct al. v. United States, 295 U.S. 495, 55 S. St. 847, 79 L. Ed. 1570
(1935), that:
., Extraordinary conditions may call for extraordinary remedies. But the

argument necessarily stops short of an attempt to justify action which ,lies
outside the sphere of constitutional authority. Extraordinary conditions do not
create or enlarge constitutional power. The Constitution established a na.
tonal government with powers deemed to be adequate, aS they have proved
to be both in war and peace, but these powers of the National Government are
limited by the constitutional grants., Those who act under these grants are not
at liberty to transcend the imposed limits' because they believe more or different
power is necessary."

I'urge the committee to heed these words, Mr. Chairman. Look not at extra-
ordinary conditions which have existed in the past few weeks, but look to the
Constitution..

Senator STENNiS. As I said in the beginning, I think that the
passaae of this bill would leave the Constitution of the United States
in a, shambles and that is the greatest -tragedy of all- the greatest
tragedy of all. Those voting matters will be adjusted in'some way.
This problem will pass in some way. But if we tear, down, ifwe
just disrupt and open up the Constitution of the United States to
the pressure of the moment when people march and sing and lie down
in the corridors of the White House and all these things that go with
it, we will open up the precedent here for changing, suspending, even,
the Constitution of the United States because of these things. Then
our Constitution is gone. We will have some kind of a government
but we shall not lave a consitutionhl government and we shall not
have one that the people ha-ve a right to'pas.s on the amendments to it.
We will not have one wherA'a calm, deliberative Congress will have a
chance to evolve, evolve the legislation that is 'necessary. 'As .J say:
that is, the greatest problem presented by this whole matter in this
provision.

Senatbr .FJiviN.- I want to ask a question and for this:'purpose I
want t& ask that section 8 of page 8 of t e.,bill be copied here 'in it
entirety. It reads Qs follows:

Whenever a State or political subdivisioti fodr which determinations are in
effect under section 3(a) shall enact any law or 0dinance imposing qualifica
tions or procedures for 'voting different than those in force and effect on No-
vember 1," 1964, such law or ordinance shall not be enforced Unlesa and',until
it shall have been finally adjudicated by an action for declaratory judgment
brought" ,against the United States in the District Court for the District of
Columbia that such 41alificajions or procedures will not have the effect of
denying or abridging rights guaranteed by the 15th amendment.' All 'aeti6ns
hereunder shall be heard by a three-Judge.court and there shall b a'right of
direct appeal to the Supreme Court. , '

Now the Legislature of North Carolina has certain laws which are
desi nid to allow the voting in Presidential election by these'people",
Wh6hihve moved into North Carolina and become l'eriranefit residents
too latetoqUahiy Under our gener A voting Jaws tovote'in eqeei unS
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and other bills which are designed to provide for uniform admin-
istration of our election laws throughout the State.

I shall ask you if those bills should be enacted into law, they could
not become effective under section 8 until the State of North.Carolina
came up here, hat in hand, and begged the District Court, of the
United States to judge that they are constitutionally?

Senator STENNIS. Yes, sir, the Senator is correct; it is cut off.
Senator ERviN. Now, is it not a. fundamental principle that the

Federal courts will not provide advisory opinions ?
Senator STENNIS. That is correct. That is part of our system..
Senator ERVIN. And is it not a fundamental principle in all Fed-

eral courts that in order for them to entertain a suit testing the
constitutionality of an act, there must be an, application of that act
to some person I

Senator STENNIS. Yes, the Senator is correct.
Senator ERVIN. So this section 8 does not only suspend the legis-

lative power of the State, but also lays down a condition under which
Federal courts will not ordinarily entertain a case at all, because it
provides that you cannot apply the act to anybody until the court
judges it constitutional and the courts hold that they will not consider
the constitutionality of the act until it is applied or threatened to be
applied to somebody. r

Senator STENNIS. It is a complete reversal Of our judicial yom
and should be held that it violates the due process of law as to States
as well as individuals.

Senator ERviN. That is a very good expression, reversal. Prof.
Robert G. Dixon, professor of constitutional law at George Wash-
ington University, said this'about this provision in his interview by
the Congressional Quarterly. .

The prior approval provision seems to stand our conventional system of
judicial review on its head, albeit foi a worthy end.

Senator Stennis, you have spent the major energies of your life in
the study of law and the administration of justice, both as a trial
lawyer and as a trial judge, have you not?

Senator STENNIS. I have spent some of it, yes.
Senator ERVIN. I will ask you if you share my opinion that if this

bill is passed in anything .lik its present form and is sushtqiied as
constitutional by the Federal courts, would it not mean to you that the
Constitution olthe United States has become a' worthless scrap of
paperI

;Senator STENNIS. It is gone. It would be gone if this is actually
sustained. Tt sets a preedent for anything that anybody might want,
a. majority of the Congress or any President might want at any given
time on any subject.

Senator ERVIN. I would like to ask you if the invalidity of this
bill on a number of constitutional grounds is not sustained by multi-
tudes of decisions of the Supreme Court of the United States inter-
preting the Constitution?Senator STjENNIS. Many of them all the way through the history
of the Court. The legislative an'd the judicial branch, too--I mean
the judicial and the legislative branches.



Senator ERvIN. Can you call to mind a single decision of the Su-
preme Court interpreting the Constitution which is compatible with
t single salient feature of this bill?

Senator STENNIS. Not any of the essential, features, that is cor-
rect. They are-contradictory to those principles.

If I may mention one further thing, I said that in this voting rights
field, it just leaves the Constitution a shambles and thereby sets
a precedent, as you said so well, too. But also this provision here re-
quiring all the provisions to be tested-here is a law that all has to
be tested here in this court in the District of Columbia. That is an
indictment of our entire judicial system, and ought to be resented
by the-membership of the judiciary and by the American Bar Associ-
ation, by the State bar associations, everywhere all the tihae, regard-
less of their opinion aboutthe 15th amendment. It is an assault on
the whole judicial system and the processes, not just the incumbent
judges alone, but the whole system, and a reversal of every concept
that we have had of the judicial system.

Senator ERVIN. Do not the provisions of this bill leave open all
Federal courts to suits and prosecutions at the hands of the United
States and nail shut every Federal court, in the United States to the
States and political subdivisions of States covered by it except an
inferior court of the District of Columbia?

Senator SrENNIs. Well, that is exactly, what it does. It seems to
me like a group of people sitting around a table and everybody made
a suggestion and they just put tliem all in the hopper and then gave
language to them. Except I understand that the Presideit suggested
that they also put in the qualifications there of 18 years and above was
old enough to vote, and someone did veto that one,

Senator ERVIN. Which would have been about as constitutional as
many otherprovisions of this bill.

Senator STEwNs. Totally outsidejhe Constitution,- but 'no more
so than the major provisions of this bill..

Senator ERVIN. Ifhs it not always been the proud boast of our sys-
tem of justice that courts are always open?

Senator STENNIS. Oh, yes, and that has been held uniformly.
Senator ERVIN. And yet this bill Would close the door of every court-

house in the United States as far as oi-iginal jurisdiction'is concerned
except the courthouse of the District of Cplumbia,. for the redress 0f
grievances On the parts of the States anct.the subdivisions of States
atfected, and then after they got to the District of Columbia, they
would have no compulsory process. to compel the attendance of wit-
ness. And in addition to that, they would 1leprevented. from rebut-
ting the presumption raised against them and would be put under
Federal bondage unless they were able to disprove 'that not a single
citizen had been denied the right to vote on account of race and color
in any precinct in the' State. If they happen to be the States of Ala-
bama, Mississippi, LouisiAna, and Texas, where they have-'already
had'the decision against flem in one- base With respect t6 one man,
they would be denied even the right to access to the court of 'the
District of Columbia for at least 10 years, wotld they not ?

Senator SrEi'Nis. Tha is correct,'that is the operation of'it.
Senator ERvIN. All I can says, Oh,' justice, what 6r0rnes this bill

would perpetrate in any.nanme.

832 , VOTING RIGHTS
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Senator STENNIS. 'Tho Selator has expressed it wel, better than
I could., thank the committee.

I thank the chairmanI a t ... .. ...
The Senator understands the Chair had ruled that my-complete writ-

ten statement will be put in the record to start with.
I Senator ERVIN. I, would suggest the entire written statement be,

printed in the record just preceding the witness' testimony..
Senator STENNIIS. Ithank the chairman.
Senator ERVIN. The next witness is Senator -Thurmond of South °

Carolina.

STATEMENT OF HON. STROM[ THURMOND, A U.S. SENATOR FROM
THE STATE OF SOUTH CAROLINA

Senator THURMOND. Thank you, Mr. Chairman.
Mr. Chairman and'members of the subcommittee, I appreciate the

opportunity to appear before you and express my views oni the bill
you have under consideration, S. 1564.1 I regret the necessity for this
appearance and the urgent atmosphere which attends these hearings.,
but I would be derelict in my duty as a Senator, of the'United States
if I did not take this opportunity to fully inform this eomnittee of
my opinion of this measure._

The primary issue involved is the constitutional protection of the
privilege of the ballot--a privilege which, I am sure, we all consider
dear. More particularly involved is the protection accorded thatprivi.

lege by the 15th amendment to the Constitution. 'Since the pending
measure is predicated solely upon the 15th amendment, it becomes in-
cumbent upon us to carefully examine the provisions of the amend-
ment. It provides on section I that:

The right of citizens of the United States to vote shall not be denied or abridged
by the United States or by any State on account of race, color, or previous con-
dition of servitude.

The second section of , the amendment authorizes Congress "to
enforce this article by appropriate legislation."

In my. judgment, the pending bill is not appropriate legislation,
such as is contemplated by the 2d section of the 15th amendment.

In ny' judgment, the pending bill is unconstitutional, because it is
indirec ,conflict with other portions of the Constitution.

The p' living bill would invalidate, among other things,'the literacy
tests 0 7 States, 34 counties in another State and 1 county each it; 3
States, according' to, the Attorney General's testimi'ony. Literacy
tests are one valid method by whidh a State can judge the qualifica-
tions of citizens who offer to vote. 'At the present time, mbre,than 20
States 'obviously including many States. outside *the South, have
some form of, a test, wIiph could, in more or i ess degree, be described
as aliteracy test.

The provisions of the Copstitution which authorize a State to re-
quire the proof of literacy for voters are' Clei and unequivocal.
Artlcl6 I, §ction 2 of the Cnstihition' states:'

Electors (for Members o the irous4 of iepresentatlves) In eacb$ state' shali
have the quiftcittors requisite rblectors "of tie raost ntuiieros banpch of the
State legislatUre. .

The 17th amendment, adopted more than 40 years after the 15th
amendment, contains language identical to that found in article I,
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section 2, of the Constitution. In providing for the direct election of
U.S. Senators, the Congress and the people of this country specifically
reaffirmed the basic principle that it is the function of the States to
establish qualifications for voters.

The pending bill would override both of these provisions of the
Constitution and substitute qualifications for voters established by
the Federal Government.

I assume that there is no question but that the pending bill would
have that effect. However, if there had previously been any doubts,
the statement by the Attorney General to this committee has certainly
resolved them. On page 10 of his prepared statement, the Attorney
General said:

The Commission (speaking of the Civil Service Commission), after con-
sultation with the Attorney General, will Instruct examiners as to the qualifica-
tions applicants must possess., The principal qualifications will be age, citizen-
ship, and residence, and obviously will pot include those suspended by. the
operation of section 3.

The intervening adoption of the 15th amendment in no way in-
validates the specific provisions of article I, section 2 of the Constitu-
tion and the 17th amendment. At a very early date, but subsequent
to the adoption of the 15th amendment, the Supreme Court held that
literacy tests which are drafted so as to apply alike to all applicants
for the voting franchise would be deeimed to be fair on their face, and
in the absence of proof of discriminatory enforcement could not be
viewed as denying the equal protection of the laws guaranteed by the
14th amendment. Therefore, it is implicit that neither would they
violate the terms of the 15th amendment.

Senator EtwiN. I interrupt you to ask a question which is relevant
to what you are discussing.

Senator TiiURMOND. Yes, sir.
Senator EftvVw. Do you not agree with me inithis, that the 15th

amendment made no change whatever in any of the provisions of the
original Constitution, but on the contrary, all it did was prohibit ac-
tion by a State which would have been valid in the absence of the
amendment?

Senator TmrmmOND. I thoroughly agree with the able chairman gn
that point.. There has been no decision of the. Supreme Court of the
United States to the contrary.

Senator Enviw. Now, the 15th amendment merely prohibits the
United States and any State from denying abridging the right of
any qualified citizen to vote on account of his race or color.

Senator THUithOND. That is correct.
Senator ERviN. And the only authority, it gives Congress to legis-

late is the authority which prevents: the United States or the States
from violating that provision

Senator THURMOND. I gm in concurrence with the chairman on that

Senator n.. Andthe courts have held in anumberotc~ses, have
they not, that the 2d section of th : 15th amendment, and the conclud-
ing section of the 14th amendment do not onfer upon the d Congress
the power to adopt an.affirmative code of laws to take care of those
things which the amendments assume that the States will do?.

1*
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Senator THUIIOND. In my opinion, the chairman's statement il
correct. The 15th amendment did not alter, amend, or change article
I, section 2, of the, Constitution, which leaves to the States the matter
of fixing voter qualifications. - ....

Furthermore, the 15th amendment is self executing, anyway.
Senator Ernvi. And the Supreme Court has held that, it does not

change the, power of the States to fix voter qualifications, including
the prescribing of a literacy test in a number of cases, the last of
which is the Lassiter v. Northampton County Board of Eleotion#,
which was handed down in 1959; is that nottrue .

Senator THURMOND. That is correct., The 15th amendment 'did not
alter any other provision of the Constitution, as the chairman stated,
But if it had done so, the 17th amendment, which was -adopted 40
years later, came along and repeated verbatim, word for word, article
I, section 2 of the Constitution, which would have put it back. Al-
though in my opinion, and I believe in the opinion of the chairman,
the 15th amendment did not affect that provision.

Senator ERwN. In otherwords, the second section of article I in th9
17th amendment makes it as:clear as the noonday sun that Congress
intended that the States should not only, have the power to prescribe
the qualifications for voters in State andf local elections, but should
also have the power to 'prescribe the qualifications for electors, for
Senators, and for Representatives in the House of Representatives

Senator THURMOND. That is right, because article 1, section 2, and
the 17th amendment provide{that if an elector is. qualified ,to -vote for
the most numerous branch of the State legislature, which is the house
of representatives in a State, he is qualified to! vote in a Federal
election.

Senator ERVIx. I thank you.*
Senator rEhURfONI. In 1959, Justice Douglas, speaking for the

Court in the case of Lassiter v. Yarthampton Election Board, the case
the distinguished chairman just referred to-said:

No time need be spent on the question of the validity of the'literacy te.4t
considered alone since we have seen its establishment" was but the exercise by
the State of a lawful power vested in it not subject to our supervision, and indeed,
its valid ity is adm itted. ... . .. ,' I

This decision upheld the literacy test of the State of North Carolina
against a charge of 'unconstitutionality on its face.

Even as recently as March 1 of this yeari 1965, the Court, speaking
through Justice Stewart, made the following observation concerning
the constitutional rights of the States to prescribe voter qualifications:

There can be no doubt either of the historic function of the States to establish,
on a nondiscriminatory basis, and in accordance with the Constitution, other
qualifications for the exercise of the frahciise. Indeed, the States have long
been held to have broad Powers to determine the conditions under which, the
right of suffrage may be exercised. Laseiter v. Xorthampton Election Board,
360 U.S. 45.

In that case, the Court quoted with approval the following lan-
guage taken from Pope v. Williams) 193 U.S. 621:

In other words, the privilege to vote 1in a State is within the jurisdiction of
the State itself to be exercised as the State'may direct, and upon such terms as it
may deem proper,

Mr. Chairman, it would be possible to continue giving citations and
examples which prove beyond the, shadow of 'doubt that a -State has



both the constittUtional right and responsibility to specify the qualifica-
tions"for.voters, both in State, a-ndFederal elections including, re-
quiring voters to, pass literacy, tests if such literacy tests, are not used
as a cloak to discriminate against anyone on' the basis of race, color,
or previous condition of servitude. However, this should be suffi-
cient authority to convince anyone of the basiciconstitutional right of
the ;States 'to require -literacy ,standards for voters. For this reason,
I would like to turn now to the bill itself and attempt- to point out
someof the more obvious defects of the'proposal. . ny ,

The primary object of the:bill is to:outlaw the use of any, "test or
device' to determine the qualifications of voters in any State or politi-
cal subdivision of a State if (1) less than 50 percent of the person of
voting age residing in the State were registered on November 1 1964
or, (2) less than 50 percent, of such persons voted in the presidential
election of November 1964.

The -Attorney, General is empowered to determine what standard
required by a State will be considered a "test, or device" for the pur-

poses of tlhfe' bill. Section,3 (b) .of- the bill contains broad guideMes
?Or the Attorne General, but it is clear that, he is delegated unlimited
powerto brand any qualification, a "test or device" and outlaw its
further use. To illustrate if an applicant is. required to sign his name
to the application blank, then )bvflusly he isbeing required todemon-
strate hiS ability to write. The Attorney, General, under the terms of
this bill, could determine that this is a prohibited test or device.'
Similarly, the prohibition against requiring an ipplicant to "demon-
stratl any educational achievement forces e to, the conclusion that
titl I, the votin rights section, of the Civil Rights Act of 1964 falls
within the prohibition of this bill. As you are aware, that act states
that proof of a sixth grade education raisesariebuttable presumption'
of literacy.-, This is, unquestionably a requirement of educational
achievement which would fall within the prostriptione of the pending
measure. In this unhappy circumstance, a State registration official
would be plac din the inevitable position of yoiaing one Federal
law by. enforcing another Federal law. ' ,a 1 a b interpeted-

Senator ERviw. Before you leave that point, this section 9 (b) d-e-
fines the phrase, "Itest or device" to mean an requirement that a
person, as a prerequisite for voting or:registrationfor voting demon-
strate his knowledge of any particua sjct. In other words, under
that, you cannot even requie the persontodpo trate he knows what
precinct he is voting inmenthe I Aolate man b te exit

Senator TheuRON t sThan' way I th 'l residents
SenatorERVIN, That is litorally what it sayseis it not?, X quoted it

word forword.- )
Senator Txua~ioN-. -That is rmght
'Mr. Ohairman, this bill i6 predicated upot -the assumption that the

terms of the '15th amendtnnt have beeftviolated merely by the exist-
ence of the fact that less than 50 percent of the. voting age resident.,
of a State or political subdivision 'of a:.State were registered or voted
at the time of the presidential election of 1964. This is a, presumption
which has :no logical or legal conection with the facts. It must be
remembered that the 15th amendmentprevents the United States ci"
any State from denying or abridging the right of a citizen to vote
solely on account of his race, colot', or previous condition of servitude.
Any appropriate legislatio4'designed to further effctuae the protee-

996- VOTINa RIOHMS



VOTING. RGHT$

tion provided by this amendment must be predicated upon. the denial
of the right to vote for the, specific reasons enumerated in the amend-
ment.

The pending bill goes fat beyond that, it would allow the registra-
tion of individuals who are not qualified to vote under any objective
standard, regardless of race or color, in the guise of preventing dis-
crimination solely because of. race or color. f the presumption were
valid, then the bill would apply and would have to be enforced in all
political subdivisions which, meet the statistical test. It is evident,
however, that the Department of Justice has no intention of applying
the terms of this bill to any section of the country outside of the South.

There is no question in my mind but that the premise of the pending
bill fails to meet any objective standards which would be necessary to
assure its constitutionality. - In reality, the bill would not effect and
override racial discrimination which exists in areas outside the South.
The bill would allow an illiterate to register and vote in the 6 South-
ern States and 34 counties of the other Southern State covered, but it
would not allow the same illiterate to register and vote in- any of the
other States of the Union which require a literacy standard but do not
fall statistically within the purview of this proposal.
.Senator ERvIN. I would like to ask one or two questions on what you

have just discussed. Is it not held that it is the denial of due process of
law to establish by legislative act any presumption or assumption un-
less there is a rational relationship between the, fact established and
the ultimate fact?

Senator THRikROND. 'The Senator is eminently correct.
Senator ERvIN., Does the mere fact that 50 percentof the adult popu-

lation failed to vote in a particular State or in a particular political
subdivision of- a State bear any rational: relationship to' the ultimate
fact that people have been denied, *that qualified- citizens have been
denied the right to vote on account of race or color?,

Senator THURMON6D1 None whatsoever, that I can see.
Senator 'ERvIN. Under this bill, a State or a: political subdivision

could register all the citizens residing 'within,-its'borders without;dis-
crimination and still it would be branded as,in violation of the, 15th
amendment if less than 50 percent of the registered voters went, out
and voted, would it not I

Senator THUIIMONb. That is what this bill provides.,
Senator ERVIN. Now, the Senator has been active in politics for

many years and the Senator knows that people fail to go out to vote
'for multitudes of reasons does he not . i'. '.

SenatorTitMwoNI, Thatis true,, "s.
Senator EitviN. And the chief reason is apathy or'lack of interesting

the election, is it not? s y kt
Senator THURMOND. Indifference.
Senator ERv . Is it not also true that courts have hqld that'a legis-

lative body canont establish a presumption based upon a fact which the
party against whom the presumption is directed could not prevent?

Senator THURMOND. That is true.
Senator ERvxw. Now, does not the provision of this bill which bases

a presumption of violation of the 15th amendment on the fact that
less than 50 percent of the adult population of a State or political
subdivision failed to. vote base the presumption on something for
which the State or political subdivision cannot be held responsible?



Senator THunrMOxD. That is correct, and I think that the proposal
in - the bill, as -some other proposals in the bill, is clearly
unconstitutional.

Senator ERIN. There is no way, is there, by which a State or
political subdivision can, compel people to go out and vote under
the American system of freedom,

Senator TnIRmOND. That is correct, and I cover that point a little
bit later.

Senator ERviN. I 4m sorry I interrupted you.
Senator THURMOiND. That is'all right.,
Senator ERVIN. Are there not something in the neighborhood of 20

States which have literacy tests?
Senator THuaRMoD.' That is correct.
Senator ERVN. And this bill would 'outlaw the literacy test in six

Southern States and in 34 counties of another State, North Carolina,
would it not, and leave the literacy test in force in the other States
which have it?

Senator T1 0NRMOND. That is correct.
Senator ERVIN. Does not the'Senator think that that provision. of

the bill is a violation of the ruling of the Supreme Court in Cfoyle V.
&Srmth' (221 U.S. 559), where it said, "This Union was and is a Union
of States equal in power, dignity, and authority, each competent to
assert that residuum of authority not delegated to the United States
by the Constitution itself"?

Does this bill, in making that difference between the continuance
of literacy tests in some States and the abrogation of literacy tests in
other States, violate that rule for delegation of the powers of the
;States? "I '

Senator THURMOND. I think this bill clearly violates the interpre-
tation'the Senator just expressed in that decision.

Senator ERVIN. Thank you, Senator. I
Senator THURMOND. To this extent, the bill establishes a double

standard-L-one for the federalized States and another for the States
whidh were fortunate enough'to have over 50 percent of their voting
age population registered and voting in November, 1964. It is grossly
unfair to the people of these six Southern States to have rank dis-
crimination imposed upon them.

The figures upon which all of these conclusions have been based
are subject to'serious question.' This is a p dint I am not sure has been
raised. , The Attorney General and other Proponents of this bill pri-
marily rely upon a tabulation of registratifon and statistics compiled
and distributed by the Commission on Civil4Rights.- Needless to say,
-th6 figures contained in this compilation pertain to only 110 Southern
States.

To illustrate my contention concerning the questionable nature of
these figures, a large portion of the statistics for the State of South
Carolina contained in this study by the Civil Rights Commission are
attributed to an article from the Ndvember 1, 1964, edition of the
Charleston News and Cburier. ]By no means do I question the dedica-
tion and ability of ihe author ofthis article; but the fact remains that
these are, at best, unvalidated and unofficial figure. This article esti-'
mates the total registration for the State of South Carolina as of
November 1, 1964, to be A16 457.o The figure given by the Civil Rights

I~~ ~ ~ ~ !,f, I
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Commission is 816,458 registered voters, a deviation of only 1 voter.
However, a newspaper article which appeared in the Greenville (S.C.)
News on March 16, 1965, states that the official total registration for
the 1964 election in South Carolina was 772,748. This figure was
attributed to the Secretary of State of South Carolina, Hon. 0. Frank
Thornton whose office has jurisdiction over the official voting records
in South Carolina. For that reason, I believe that the latter figures of
772,748 would be more reliable. This one example merely serves to
point out the difficulty in obtaining accurate,,and meaningful statistics
upon which to base any proposal; if this is indeed the proper way to
proceed in this matter.

The total voting age population of the State of South Carolina,
according to the 1960 census, was 1,266,251. The total voting age popu-
lation of the.State of South Carolina as of November 1, 1964, according
to the estimates of the Bureau of the Census, was 1,380,000.

I: would like to remind the members of this committee that this
figure is an approximation and is not an official tabulation. By using
every possible combination -f the four figures available, over 50 per-
cent of the voting age population of the State of South Carolina was
registered at the timeof the presidential election of 1964.

If registration were the sole criterion contained in this bill, the State
of South Carolina as a whole would not be covered. ,However, South
Carolina is covered, simply because an unfortunately large percentage
of those registered to vote chose not to vote in the presidential election
of 1964. There were 524,748 registered voters cast their ballot in the
presidential election last fall. This is less than 50 percent of either
the official voting age population-based ,on the 1960 census or the
unofficial estimate 'by the Bureau of the Census of the voting age
population as of November ,1, 1964. I : ; : .

Senator ERVIN. And with respect to eithei- one of these figures, this
bill provides that the certification of the Bureau of the Census is final,
does it not, and cannot be contradicted even if it is untrue?

Senator TuRxoMNP. There does not seem to be any way provided in
the bill. " ' '.... . 1 Y, I

Senator ERVIN. As you pointed out, the estimated figures put out
by the Bureau of the Census for population in'November 1964 are
merely ,estimates and they are contradicted by another set of figures,
are they not which are just as reliable, if not more so?

Senator THURMOND. That is correct, and the figures given by the
Civil Rights Commission, which seems to be the primary source here,
conflict with the official figures as were given by the Secretary of
State in the article which appeared in the paper. : I

Senator ERVIN.- Do you not think it -is a poor way to search for
facts and truth in the courts, to have a provision that a certificate can-
not be contradicted, even in a ease where it isin error.."

Senator THURMOND. I certainly do.
Senator ERvIN. Thank you,
Senator TriUITROND. Mr. Chairman, there is no Federal law, and

no State law that I know of, which requires qualified citizens to vote.
Neither have I heard it suggested 'by any of the proponents of this
-legislation that such A law is desiMrable or is a necessary prerequiste
tothe full and free enjoyment of the freedom which is sought to be
achieved through the enactment of the pending bill.
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We all agree that it is one of'the responsibilities of citizenship to
vote in all elections and thereby- contribute to representative govern-
ment. Mr. Chairman, I take a back seat to no one in attempting to
get out the vote. I Last fall, I traveled all over the State of South
Caroling in an effort to get out the vote, and my efforts were not limited
to the State of South Carolina.

I spoke to everyone who would come to hear me. I urged that they
vote in the presidential election. I might add that I even suggested
very strongly which candidate they should support. Even with all
these efforts 'by me and many others, less than 50 percent of the
voting age population of South Carolina voted last November. Even
so, the total vote far exceeded any previous vote ever cast in the State.
Previous voting records were surpassed 'by at least 100,000 votes.

ISouth Carolina has made and is continuing to make great strides in
voter registration and participation, and yet no mention is made of
this fact. One must be forced to the conclusion that freedom neces-
sarily includes the right not to vote as well as the 'right to vote as
each individual decides.

Section 3(c) of the bill is another unjustified contrivance calculated
to frustrate the legitimate attempts of any State or political sub-
division to eliminate itself from coverage by this bill.

This section would require any State oi-.political subdivision which
falls pr y to the provisions of subsection (a) of section 8, to carry the
affirmative burden of cleansing itself of sins which it may not even
have been accused of committing. Nevertheless, the State must over-
ride this "guilt by statistic" in order to beallowed to have the election
process of the State returned to the local level.

An action, for a declaratory judgment must be'brought in the U.S.
District Court of the District of Columbia, and the petitioner in any
such case would be required to prove that no discriminatory actions
had taken place within a 10-year period preceding the bringing of the
action.

Senator Eivix. If the Good Lord were to put down a requirement
to show that we had not committed a single sin for 10 years as a' pre-
requisite of 'salvation, many of us would never see salvation, would
weI , Isthat not what thisbill provides? ' I '

Senator TRMOND.'-It is an: unreasonable provision of,he'bill,
and it is hard to feel that any fair-minded man would have written
such a bill. V'

Senator ERviN. How many voting precincts do you have in South
Carolina I

Senator THURMOND. About 1,600.
Senator ERvIN. And you would have to prove that not a single per-

son' who had applied for registration in any of those 1,600 precincts
during the 10 years prior to the time of the bringing of the action
for declaratory jud ment had been denied the right to register to
vote by a single elect official on the. account of race or color, would

you not V
Senator THURMOND. That is correct, and I shall bring that out in

just a minute. I I .

Senator ERVIN. If one election official had violated the 15th amend-
ment with respect to one applicant of the right to vote within those
10 years, the State of 'South Carolina would be denied the privilege of
exercising its constitutional powers, would it not?,,
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Senator THURMOND. For a period of 10 more'years after such. a
claimed violation.,

This is an almost impossible burden of proof which would require
bringing voluminous voting records from, their places of depository
to the District of Columbia. This section places an onerous burden
upon the back of States which have not been convicted or even charged
with voting discrimination on account of race color, or previous con-
dition of servitude; if the State is found to be in conformity, then,
regardless of any previous court order, any State or subdivision
should be entitled to a..declaratory judgment, removing it from the
coverage of this measure.

Mr. Chairman, one of the worst affronts to the dignity of any
sovereign State which could be imagined is contained in. section 8 ofthis bill. This section would require a sovereign State to seek prior

approvel of the Federal judiciary before enforcing any law modify ig
in any respect the voter qualifications in force and effect on November
1, 1964.

This procedure is an insult to the integrity of the elected officials
and the people of the States covered. I know of no precedent in the
law for such a provision. The legislatures of the States covered are
made subservient to the Federal courts insofar as all voting laws are
concrened without regard to whether the proposal in question bears
any relation to the prohibitions of the 15th amendment. This is pat-
ently absurd, as well as unconstitutional.

There are no charges of voting discrimination in South Carolina
based on race, color, or previous condition of servitude. Even the
Attorney General, in his statement to this committee, states that:
Of the six Southern States in which tests and devices would be banned state-
wide by section 8(a), voting discrimination has, unquestionably been wide-
spread in all but South Carolina and Virginia * * *V

His attempt to justify the application of this bill to South Carolina
on the basis that, "other forms of racial discrimination are suggestive
of voting discrni ationti," does a great injustice to the State of South
Carolina and is unworthy Of any high ranking Federal official. This
is guilt by association in its worst form.'

Senator EviRVq. The Attoiney General stated before' this committee
that he had no evidence that North Carolina was presently engaged,
any of the counties of North Carolina that would come under this bill
are presently .'engaged in violations of the 15th amendment. I asked
him on what kind of basis he. justified including them, and he said,
"Well, they were part of the old Confederacy."

I also pointed out that Arkansas 'and Texas were part of the old
Confederacy, but they were exempted from th bill, and also Florida.
So the clear guilt by association, even in the old Conferacy, is not
carried out to any logical degree by the Attorney General in the draft
of this bill.

Senator THURMOND. That is certainly correct.
Senator ERvIN. I do not advocate the extension of the bill to any

other States in the old Confederacy or to any other State, because I
think the bill is so iniquitous coistitutionally that it ought not to be
extended to anything.

Senator THtmRMOD. Wil, I agree with the chairman. However,
the effect of the Attorney General's statement is that discrimination
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in voting does not exist in South Carolina, and yet South Carolina was
included here on the ground that other forms of racial, discrimination
are suggestive-suggestive. He does not even say they have been
proved-suggestive of voting discrimination.

I challenge him to prove it. It is a false statement.
I urge this committee to carefully consider this measure in the light

of provable facts, and not solely on unfounded accusations. If, after
doing so, you determine that itis necessary for the Federal Government
to assume the responsibility for establishing voter qualifications and
registering voters, then I urge you to proceed by the only constitu-
tional method available. That method is, of course, by constitutional
amendment. This is the method which was followed in doing away
with the poll tax as a prerequisite for voting in Federal elections. It is
the only method available by which the 'Federal Government can con-
stitutionally establish voter qualifications in any State.

Mr. Chairman, I want to say just again in closing that there is no
voting discrimination against anyone in South Carolina. There has
been no complaint from anyone about being denied the right to vote.
I ha've always favored every qualified person voting in South Carolina.

We have a very low requirement for. voting. The only re. irement
is for a person to be able to read and write the Constitution, which
simply means to be able to read and write. And if he cannot do that,
he can still vote if he owns $300 worth of property. That is a very low
qualification. But that is the qualification fixed'by the State constitu-
tion of South Carolina. That is the law of South Carolina.

Under article I, section 2, the States have a right to fix.their voting
qualification, and we feel it is unjust and unconstitutional to provide in
this legislation for the States to be denied the right to fix voter quali-
fications, which this bill would do if it passes.

Senator ERviN. For your consolation.- I would like to state that I
went this summer to the 34 counties in,North Carolina which would be
deprived of their sovereignty under this bill, and I urged them to come
out to vote for the candidates for President and Vice President, and
I regret to say that in some cases they did not heed'my sx~mmons, be-
cause less than 50 percent of them came out to vote.

I found in some of these countries that there was great disinclination.
to favor the candidates of either of ,the tickets. That is what kept
them home rather than discrimination or violation of the 15th amend-
ment. I did all I could to get them to cogie out in total quantities to
vote and was unable to do so.

There is a lvery interesting editorial. in the Sunday Star for April 4,
1965, and I would like to find out how mucheyou agree with it or dis-
agree with it. It says:

Our basic objections to the administration's voting rights bill have already
been stated. We think there is need for a reasonable literacy test, provided
there is no discrimination in its application to would-be voters.

Do you agree with that?
Senator TnuRmoxN. I agree with that, that a reasonable literacy

test should be required. The State of New York, I believe, has an
eighth-grade education, which isa much higher test than South Caro-
lina has.

Senator ERvi.N Now, North Carolina's literacy test merely requires
that a person applying for registration to demonstrate his capacity to
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road and write th6 English language by reading or copying a provision
of the State constitution.

Is that not true?
Senator TItuRMONiD. That is practically the same requirement we

have in our State, except in our State, they can even vote if they can-
not do that if they own $300 worth of appraised property.

Senator ERVIN. Now, this editorial proceeds further and says:
The administration's bill, in one aspect outlaws any and all literacy tests,

and is designed to permit total illiterates to vote.

Do you agree with that interpretation?
Senator THURMOND. It does. It simply means that in South Caro-

lina an illiterate would be alloWea to vote, whereas in New York, an
illiterate could not vote.

Senator ERVIN. The editorial proceeds,
The educational voting level is low enough now without enacting a Federal law

to push it down even further.

Do you agree with that.
Senator THURMOND. I certainly do.
Senator ERvIN. To continue:
The second Important aspect of this bill imposes Its harsh and punitive pro-

visions on any State which has a literacy test In which fewer than. 50 percent of
the residents over 21 are registered or actually voted in the 1964 election.

The bill does that, does it not?
Senator Til'M&mo". You are right.
Senator ERvIN. And it does it notwithstanding the fact.that there is

no way in the world .a State can compel any percentage of its voters to
come out and vote, does it iot?

Senator TiIuR oND. The Senator is correct.
Senator ERVIN. The editorial goes on,
This bill contains other provisions which are reminiscent of the Reconstruc-

tion era following the 'Cii War.

Do you agree with that I
Senator TiiURMOND. It certainly sounds so to me from statements

made by the distinguished chairman and from the other information
thathas been brought out during this hearing.

Senator ERVIN. Now, during Reconstruction, they did allow a man to
get a trial, get his case tried in the locality in which he lived, either in a
military court or civil court, did they not?

Senator TiWuo-oND. That is correct.
Senator ERVIN. Yet this bill would allow him to be deprived of the

right to be tried before a court in the locality in which he lives, Would
it not?

Senator THu oa). That is true.
Senator ERVIN. The Magna Carta, which was written, as I recall,

in A.D., 1215, more than 700 years ago, says to no one will we deny
justice; to no one will we delay it. 'Do you not consider that it is a
denial of justice to say to the States X Alabama, Mississippi, Loui-
siana, and Georgia, where they have had some lawsuits in this field,
that they cannot be given just for 10 years and cannot be allowed
for 10 years to show that they are not engaged in violation of the 15th
amendment?
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Senator TIuwo . I think the provision of the law along that line
is completely, unconstitutional, as well as unreasonable and unfair. .

Senator lRwN. Do you not agree with me that it is a delay of justice
to South Carolina and the 34 North Carolina counties and the State
of Virginia to say that they cannot have access to the courts, the Fed-
eral courts located within their borders, but are required to bypass
courthouses in their localities, whose doors are nailed shut, and come to
the District Court of the District of Columbia to even petition for a
few crumbs of justice?

Senator THuRMOND. I agree with the chairman, as I brought out in
my statement on that point.

Senator ERVW. Now, Benjamin Disraeli said the justice is truth in
action. Now, under thIs bill, 34 North Carolina counties would be
denied the right to use literacy tests on the theory that the literacy test
is being used to prevent Negroes from registering and voting. The
figures supplied by the Civil Rights Commission for the 1960 election
show that in these in the entire State of North Carolina, more than
99.99 percent of all persons who applied for registration passed the
literacy test and were registered. Do you not think that Disraeli's defi-
nition of justice as truth in action fails to fit the 34 North Carolina
counties or the State of North Carolina in view of that fact?

Senator TnmUmoD. It would seem that the chairman is making a
statement that is well borne out by the record.

Senator ERvm. I would like to put in the record this entire editorial
from the Washington Star of April 4, 1965, at this point.

(The article referred to follows:)
[Prom the Sunday Star, Apr. 4, 1965]

VOTING DISOBIMINATION

Our basic objections to the administration's voting rights bill have already
been stated. We think there is need: for .a reasonable literacy test, provided
there is no discrimination in its application to would-be voters. The administra-
tion's bill, in one aspect, outlaws any and all literacy tests, and is designed to
permit total illiterates to vote. The educational Voting level is low enough now
without enacting a Federal law to push it down even farther.

The second important aspect of, this bill Imposes its harsh and punitive pro-
visions on any State which has a literacy test, and in which fewer than 50
percent of the residents over 21 are registered or actually voted' in the 1964
election.

This bill contains other provisions which are reminiscent of the Reconstruction
era following the Civil War. But the two which!we have mentioned, taken to-
gether, offend one's sense of fairness. If enacted, in its present form, this bill
would result in a legislative discrimination as bad or worse than the evil the bill
Is supposed to remedy. '

Let's take the case of Virginia, whtohis brought under thigh bill because it
requires a literacy test and, though more than 50 percent of its eligibles are
registered, fewer than 50 percent voted in 1964..

What is Virginia's literacy test? As spelled out by Seiiator Harry Byrd in
his recent statement, any person desiring to register must be able, without assist-
ance, to give In writing the fol wing information: His name, the date and Place
of his birth, his current residence, his occilpation, and; if he has voted before,
the county and precinct in which le voted. That is all.

Is this a test which opens the door to such obviously discriminatory require.
ments as being able to interpret to the satisfaction of some ignorant, registrar
sections of a State constitution?, Is it a test which asks too much- of a person'-
who wants to vote on the important and complicated issues which face us today?
We do not think so. Furthermore, the administration concedes that this is not
an unreasonable literacy test, and that there is no evidence that it has been
used in Virginia to discriminate against Negroes.
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If this is so,.why does the bill l-ik ardasobabie 4nd nond~dcriminatory literacy
test to an arbitrary formula with respect to voting or registration percentages?

Oneexplanation is that the statisics on registration are unreliable. But this is
oaid' to be true in West Virginia, which is not affkt~d the bill beeauselt has
no literacy test. What nonsense.
"In addition to Virginia, the States covered by the bill are: Loulsiana,1MississippI,

Alabama, Georgia, and Alaska. We are puzzled by the inclusion)f, Alaska, in
which ,Negroes certainly are not discriminated against. There are few if ay
there. As to the others, we haven't enough information to pass Judgment.

But it is our firm belief that this is a discriminatory bill. If its purpose is to
protect Negro voting rights, it discriminates in favor of New York, which re-
quires a rather strict literacy test but which has met the voting percentage
standards. It also discriminates in the case of Texas, which did not meet the
percentage-of-voting standard in 1964, but which does require' a literacy test,
although it is verbal in character and is called by some other nhme.-. ;

There have been reports that the administration's bill will be. changed or
modified in some unrevealed aspects. We hope this is true. We, also hope
that the bill, if modified, will be made applicable to Virginia (in which we have
a special interest) on the basis of facts'rather that fiction. And Certainly not
on the basis of some arbitrary formula dreamed up by someone who hasn't the
faintest idea what the facts are. Or, if he knows,: doesn't care,

Senator ERVIN. I would like to ask you this. It says thGtrspeaking
particularly of the State of Virginia-it says that their so-called liter-
acy tests merely require that a person give in writing his name, the date,
and place of his birth, his current residence, his occupation, and if he
has v6ted. before, the county) and precinct in which he voted. Then
it proceeds to say that this bill applied to Virginia simply because less
that 50 percent of the adults in Virginia voted in the presidential elec-
tion of 1964.

Senator TnURMOND. That is the same reason that would apply to
South Carolina, because we have more than 50 percent of our eligible
voters registered.

Senator ERvIN. And then it proceeds to say that if they are going
to get some bill, it should get some kind of formula that is more just
than this. It says that the formula will operate on the basis of facts
rather than fiction, and adds, "Not on the basis of some arbitrary
formula dreamed up-by someone who hasn't the faintest idea what the
facts are. Or, if he knows, doesn't care."

Do you not think that has a relevancy to this bill?
Senator TiiURMOND. I thoroughly agree with the chairman in that

statement. I believe that editorial inadvertently left out South Caro-
lina as being one of the States covered by the bill. I

Senator ERVIN. No,' it mentions that. It mentions the six States.
I am going to put some figures in the record. These figures, I might

state, were supplied to ine.in response to requests from the boards of
election of these counties. Unfortunately some of, them did not reply.
But one of the counties that is to be denied theright to use of the liter-
acy *test - is Bertie.; Bertie County records show that 560 Negroes
passed the literacy test in 1964 and only 30 failed.,

:Camden County is another one of these counties. It shows that only
43 Negroes passed the test in 1964, and only 4 failed it.

Craven County shows that 2,810 Negroes passed the test in 1964 and
only 32 failed it. ,,

Greene County showed that in 1964, 87 Negroes 'passed the test and
5 failed it.

Hoke County shows that 116 ,NegrQes passed the test and 3 failed it.
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Hyde County shows that in 1964, 96 Negroes passed the test and 5
failed it.

Lenoir.County shows that 942 Negroes passed the test and 10 failedit.
Martin County shows that 454 Negroes passed the test and only 25

failed it in 1964.Pasquotank shows that 551 Negroes passed the test in 1964 and only
26 failed it.-

Person County shows that 150 Negroes passed the test and only 1failed it.:

And Robeson County shows that 3,935 Negroes passed the test and
only 13 failed it.

The records for Scotland County show that 1,319 Negroes passed
the test and only 12 failed it.

The Union Coufty records show that 1,131 Negroes passed the test in
1962 and only 5 failed it.

Wilson County shows that in 1964, 919 Negroes passed the test and
only 6 failed it.

I think that is a pretty good record, especially in a State where the
Attorney General pointed out that there were 32,000 older Negroes and
about that many older white people who were unable to read and
write in North Carolina,' according to the census of 1960, which I
regret very much. But North Carolina. was held up to ridicule on
account of that, whereas:the same census figures show that Massachu-
setts had over 60,000 whites that had no schooling. So I think that
is a pretty good record, and I think it agrees with the Attorney Gen-
eral's testimony that he has no present evidence that these counties
are engaged in violating the 15th amendment.

Do you have any questions, Senator Hart?
Senator HART. Thank you very much, Senator. I have no questions.
Senator THURMOND. Thank you, Mr. Chairman and gentlemen.
Senator HART. Mr. Chairman, under date of April 2, 1965, the At-

torney General forwarded to the committee a number of items, seven
ini number, enumerated in the covering letter ..

I ask unanimous consent that the be printed in the record.
: Senator ERvIN. It will be printed in the appendix of this record.
I might let the record show that this will complete the hearings

before the committee.. I
I would like to say that I think we neea further hearings, but the

committee received the bill under an order from the Senate that it
must report it back by Friday of this week. If the committee should
complete its work and mark up the bill by that time, we shall have to
stop the hearings at this time.

r think it is very unfortunate when the Senate placed a time limit
upon a committee which ought to be devoting itself to a search for wise
and constitutional legislation. But the -Senate is our master, and
we its mere servants: w; are bound by this order of the Senate.

The record will be kept opew until 6 o'clock tomorrow, Tuesday
the 6th of April, for receiving any insertions requested by members
of the committee. These insertidns may be dlivered to Mr. Lipscomb
or any other member of the committee's staff.

Senator HART. Mr. Chairman, you have commented on the limita-
tion with respect to further witnesses. I am glad that you have sug-
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gested that the record be held open until tomorrow evening. I, for
one, had hoped that the committee would be able to hear Roy Wilkins
speak on behalf of some 90 civil rights organizations. This request
had been made, I think, last week, but this order will permit the in-
clusion in the record of that statement. We have had, and I think
it is right, because they are from the States affected, a series of wit-
nesses in opposition to the bill, and the only affirmative presentation
was made by the Attorney General.

I think that the reservation that the record be held open until to-
morrow night, on balance, is very desirable. I thank the chairman.

Senator ERv1N. The committee will stand in recess subject to the
call of the chairman.

(Whereupon, at 12:05 pan., the hearing recessed subject to the call
of the Chair.) 0


