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My, Basrnann, from the Committee on the Judiciary, submitted the
following

REPORT

[To accompany S. 1564]

The Committee on the Judiciary, to which was referred the bill
(S. 1564) to enforce the 15th amendment of the Constitution of the
United States, having considered the same, reports the bill in con-
formity with instruction of the Senate, with amendments in the nature
of a substitute, and without 1'ccommcu(lul,10n

STATEMENT

By order of the Senate, agreed to Mavch 18, 1965, S. 1564, to enforce
the 15th amendment to the Constitution of the United Stntcx was
referred to the Committee on the Judiciary, with instructions to report
it buck to the Senate not later than April 9 1965..

The committee conducted ])lll)llL hemuws on NMarch 23, 24, 25, 29,
30, and 31, and April 1, 2, and 5, 1965.

The committee met in executive session on April 6, 7, 8, and 9, 1965,
considering the bill,

The committee considered numerous amendments. The amend-
ments agreed to by the committee are set forth in the bill as reported
to the Senate,
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Mr. EastLanD (for himself, Mr. McCLELLAN, and Mr. ErvIN), from
the Committee on the Judiciary, submitted the following

INDIVIDUAL VIEWS

[To accompany S. 1564, to enforce the 15th amendment of the Constitution of
the United States]

We, the undersigned, adopt the following statements of the Honor-
able Charles J. Bloch and the Honorable Thomas H. Watkins as our
individual views on S. 1564.

JaMEs O. EASTLAND.
Joun L. McCLELLAN.
Sam J. Ervin, Jr.
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MEMORANDUM FOR DISCUSSION OF S. 1564 (H.R. 6400)
BEFORE JUDICIARY COMMITTEE OF THE U.S. SENATE,
MARCH 29, 1965

Mr. Chairman, Sens.tors, since 1957, I have had the honor and
privilege of appearing several times before the Judiciary Committee
on subjects kindred to that of this bill.

During those years the personnel of the committee has changed
considerably. ’I‘{;erefore, it may not be amiss for me to tell the com-
mittes that I was admitted to the bar in Macon, Ga., in 1914, I have
practiced law there consecutively since. The firm of which I am
now senior member is a direct successor to that with which I com-
menced ‘“‘reading law’’ 52 years ago. During those years, I have held
every office in tﬁe Georgia Bar Association, including the presidency.
I have been chairman 0? the Judicial Council of Georgia, and am now
chairman of the Rules Committee of the Supreme Court of Georgia.
At one time I was chairman of the American Bar Association’s
Committes on Judicial Selection, Tenure, and Compensation, and
at other times a member of its committees of Jurisprudence and Law
Reform, and on the Federal Judiciary.

I am a member of the American g‘ollege of Trial Lawyers, and of
the American Bar Foundation.

I tell you this personal history so that those of you who are per-
sonally strangers to me will know that I would not without serious
study and consideration express to you the opinion which I shall
today express, .

Over the years, I have had the opportunity to study academically
the subject matter of these bills; have also had the opportunity of
trying cases involving a great many of the principles here involved.

When the Congress enacted the civil rights bill of 1957, I was of
counsel for those who attacked it ss unconstitutional. The District
Court for the Middle District of Georgia (Judge T. Hoyt Davis)
declared it unconstitutional (172 F. Supp. 552). The Government
appealed directly. The case was argued before the Supreme Court
by Attorney General Rogers and me. That case, Sub nomine United
States v. Raines (362 U.S. 17), was mentioned by Attorney General
Katzenbach in his appearance before the House committee on March
18, 1965. The Supreme Court of the United States reversed Judge
Davis as to the vital point, there at issue, to wit: the proper applica-
tion of United States v. Reese (92 U.S. 214). The Court refused to
follow Judge Davis’ construction of the Reese case.

It is noteworthy that last June in the Aptheker case (84 S. Ct.
1661(20)) (37 U.S. —-—) a majority of the Court speaking through Mr.
Justice Goldberg held that in appraising a statute’s inhibitory effect
upon personal liberties, the court can take into account possible appli-
cations of the statute in other factual contexts beside the ones at issue
in the cases at bar. Therefore, a section of the Subversive Activities
Control Act making it a felony for a member of a Communist or-
ganization to apply for, use, or attempt to use, a passport is uncon-
stitutional on its face.
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VOTING RIGHTS LEGISLATION 3

[ also had the honor and privilege of representing the chairman of
the Democratic Committee of Georgia, John Sammons Bell, now a
judge of the Georgia Court of Appeals, the last time (GGeorgia was
successful before the Supreme Court of the United States in resisting
an attack on her nominating system known as the county unit system
(Hartsfietd v. Svoan, 357 U.S, 916).

Then, questions of that nature were still considered to be political
questions. The Court had not entered the political thicket.

I am here to express my opinion for what it may be worth to you on
the validity, as a matter of law, of the bill before you. 1 shall en-
deavor to support that opinion by established principles of constitu-
tional law-—which, we are told, should be the “law of the land.”

Were I a judge, [ would attempt to approach the questions involved
bearing in mind the views expressed by the late Justice Frankfurter
in West Virginia State Board of Fducation v. Barnette (319 U.S. 646-
647):

One who belongs to the most vilified and persecuted minor-
ity in history is not likely to be insensible to the freedoms
guaranteed by our Constitution. Were my purely personal
attitude relevant I should wholeheartedly associate myuelf
with the general libertarian views in the Court’s opinion,
representing as they do the thought and action of a life time.
But as judges we are neither Jew nor Gentile, neither
Catholic nor agnostic. We owe equal attachment to the
Constitution and are equally bound by our judicial obliga-
tions whether we derive our citizenship from the earliest or
the latest immigrants to these shores. As a member of this
Court I am not justified in writing my private notions of
policy into the Constitution, no matter how deeply I ma
cherish them or how mischievous I may deem their disregard.

It occurs to me that you and I must approach the problem from
the standpoint. You, as Senators; I, as a lawyer, took substantially
the same oath.

As a member of the same faith as the late Justice I have this personal
interest, too. Over the years, I have struggled against stretching and
distortions of our Constitution. I sincerely believe that the only hope
any American, certainly any minority, has for survival is in strict
construction of and obedience to our written Constitution. If, today,
those in power can stretch and distort the Constitution favorably to
a minority, tomorrow, another and adverse group, risen to power, can
stretch and distort it to destroy that minority.

So, isn’t the first basic problem for us to decide whether or not in
all respects this bill squares with the 15th amendment?

That amendment is:

1. The right of the citizens of the United States to vote
shall not be denied or abridged by the United States or by any
State on account of race, color, or previous condition of
servitude.

2. The Congress shall have power to enforce this article by
appropriate legislation.

The sole power given to Congress by that amendment, the only
appropriate legislation which can be enacted pursuant to it, is to
prevent the United States or any State from denying certain people
the right to vote on account of their race or color.
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That amendment does not confer the right upon Congress to confer
upon any one the right to vote,

The 15th amendment was declared ratified March 30, 1870; the
14th had been declared ratified July 28, 1868. The 14th contained
a provision:

No state shall make or enforce any law which shall
abridge the pnvnle;‘;es or immunities of citizens of the
United States * * *.”

A that time the constitution of the State of Missouri provided.
“Kvery male citizen of the United States shall be entitled to vote.”

On October 15, 1872, Mrs. Virginia Minor, a native born, free,
white citizen of the United States and of Missouri, over the age of 21,
wishing to vote for presidential electors, sought to register to vote.
Being denied that privilege, she brought legal action contending that
the Missouri laws confining the right of suffrage to men were void.
The argument was that as Mrs Minor was a citizen, she had the right
of suffrage as one of the privileges and immunities of citizenship which
the State could not abridge.

In deciding against Mrs. Minor the Court held that all citizens are
not necessarily voters; the United States has no voters in the States
of its own creation; the elective officers of the United States are all
clected directly or indirectly by State voters; the Members of the
House of Representatives are chosen by the people of the States, and
the electors in each State must have the qualifications requisite for
electors of the most numerous branch of the State legislature. (Con-
stitution, art. I, sec 2.)

Minor v. Happersett (88 U.S. (21 Wallace) 162, 170-171)

Then, as now, no citizen regardless of sex or color has any right under
the Constitution of the United States to vote for electors who, in turn,
elect the President and Vice President. Each State, under the
Constitution (art. II, sec. 2) must appoint those electors in such
manner as the legislature thereof ma gu'ect. (Ibid., p. 171.)

On page 171, the Court, speaking tgrough Mr. Chief Justice Waite,
used this cogent language:

It is clear, therefore, we think that the Constitution has
not added the right of suffrage to the privileges and im-
munities as they existed at the time it was adopted.

All that was said with respect to the 14th amendment.

The impact of it here is that when the 15th amendment was adopted
it did not deprive the States of their constitutional power to determine
who had the ‘right to vote’’ under article I, section 2, or any other
provision of the Constitution. It simply prevents the States from
using the laws it passes so as to deny or abridge the colored person’s
right to vote. It does not empower the Congress to supersede those
laws by enacting statutes to replace them when they are used to
abridge or deny. )

As Minor v. Happersett (at p. 173) clearly points out in some detail
when the Federal Constitution was adopted, in no State were all
citizens permitted to vote. ‘“Each State determined for itself who
should have that power.”

To illustrate, at the time of the adoption of the Constitution the
law of Connecticut was that to be a voter a person had to be one who
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had “maturity in years, quiet and peaceable behavior, a civil con-
versation, and 40 sﬂillings freehold or 40 pounds personal estate’’ (88
U.S 172; New York’s of that day is equally interesting, ibid.).

Suppose that were still the law of Connecticut, and suppose it were
so administered by the State’s officers as to violate the 15th amend-
ment, so as to deprive a person of his right to vote by reason of his
race or color, do you for one minute think that the Congress would
have the constitutional power to wipe that law off of the statute books
of Connecticut, and sugsbitute its own notions of what Connecticut
citizens had the right to vote?

The 15th amendment was simply not intended to confer upon the
Congress the power to enact as ‘‘appropriate legislation’ legislation
determining the qualifications of voters in any State, or group of
States, regardless of whether or not that State or those States had
violated the 15th amendment. The Federal courts can prevent such
violation. Neither the Congress nor the courts can enact laws to
replace the offending laws.

Every case on the subject decided from 1870 to this date teaches
the correctness of that statement.

“The power of Congress to legislate at all upon the subject of voting
at State elections rests upon’ the 15th amendment. It ‘““does not
confer the right of suffrage, but it invests citizens of the United States
with the right of exemption from discrimination in the exercise of the
elective franchise on account of race, color, or previous condition of
servitude, and empowers (fongress to enforce that right by appropriate
legislation.”

Suppose that were still the law of Connecticut, and suppose it were
so administered by the State’s officers as to violate the 15th amend-
ment, so as to deprive a person of his right to vote by reason of his
race or color, do you for one minute think that the Congress would have
the constitutional power to wipe that law off of the statute books of
Connecticut, and substitute its own notions of what Connecticut
citizens had the right to vote?

The 15th amendment was simply not intended to confer upon the
Congress the power to enact as “‘appropriate legislation” legislation
determining the qualifications of voters in any State, or group of
States, regardless of whether or not that State or those States had
violated the 15th amendment. The Federal courts can prevent such
violation. Neither the Congress nor the courts can enact laws to
replace the offending laws.

Every case on the subject decided from 1870 to this date teaches
the correctness of that statement.

‘“The power of Congress to legislate at all upon the subject of voting
at State elections rests upon’’ the 15th amendment. It ‘““does not con-
fer the right of suffrage, but it invests citizens of the United States
with the right of exemption from discrimination in the exercise of the
elective franchise on account of race, color, or previous condition of
servitude, and empowers Congress to enforce that right by appropriate
legislation.” Portions of an act of May 31, 1870, not being confined
in their operation to such unlawful discrimination were held to be
beyond the limit of the 15th amendment, and unauthorized.

[nited States v. Reese, et al. (93 U.S. 214 (1875))

In Minor v. Happersett (21 Wallace 178), this Court
decided that the Constitution * * * has not conferred the
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right of suffrage upon any one, and that the United States
have [sic] no voters of their [sic] own creation in the States,
In United States v. Reese et al., supra (p. 214), it held that
the 15th amendment has invested the citizens of the United
States with a new constitutional right, which is exemption
from discrimination in the exercise of the elective franchise
on account of race, color, or previous condition of servitude.
The right to vote in the States comes from the States; but
the right of exemption from the prohibited discrimination
comes from the %nited States. The first has not been
granted or secured by the Constitution of the United States,
but the last has been.

United States v. Crutkshank (92 U.S. 542)

Even a territory (Idaho) in 1890 had the right through its territorial
legislature to provide that no person who taught or advised bigamy or
polygamy, or to enter into plural or celestial marriage, or who was a
member of any order or organization which so taught should be
permitted to vote.

Davis v. Beason (133 U.S. 333 (1890))

Under the second clause of article II of the Constitution,
the legislatures of the several States have exclusive power to
direct the manner in which the electors of President or Vice
President shall be appointed. Such appointment may be
made by the legislatures directly, or %y popular vote in
districts, or by general ticket, as may be provided by the
legislature. * * * The second clause of article II of the
Constitution was not amended by the 14th and 15th amend-
ments, and they do not limit the power of appointnient to
the particular manner pursued at the time OF the adoption
of these amendments, or secure to every male inhabitant of a
State, being a citizen of the United l’Syt;s,tes, the right from
the time of his majority to vote for presidential electors.

McPherson v. Blacker (146 U.S. 1 (1892)) [Emphasis added]

The Constitution ‘recognizes that the people act through their
representatives in the legislature, and leaves it to the legislature
ezclusively to define the method of effecting the object’’ [of appointing
electors]. (Ibid., p. 27.) .

(n')l‘(lixe doctrine of Crutkshank and Reese was explicitly reaffirmed.

id., p. 38.) :

Guin and Beal v. United States (238 U.S. 347 (1915)) was decided
by a Court over which Chief Justice White presided. Among his
Associates were Justices Oliver Wendell Holmes, William R. Day, of
?hio, Charles Evans Hughes, of New York, Mahlon Pitney, of New

ersey.

This ¢ase should be most carefully considered because of it, and its
companion, Myers v. Anderson (238 U.S. 368), the Attorney General
stated before the House committee on March 18 last:

The ‘‘grandfather clauses” of Oklahoma and Maryland
were, of course, voting qualifications. Yet they had to bow
before the 15th amendment. (Manuscript, p. 39.)

To what extent did the provisions of the Oklahoma constitution
have to “bow”? They had to ‘“bow’” to the extent of being elimi-
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nated, but it was not even contended by the United States that the
Congress of the United States could enact something in their stead.
(See 238 U.S 351.) The language of the Court clearly indicates
that no such power would have been implied from the words of the
15th amendment.

The Fifteenth Amendment does not, in a general sense,
take from the States the power over suffrage possessed by
the States from the beginning, but it does restrict the power
of the United States or the States to abridge or deny the
right of a citizen of the United States to vote on account of
race, color or previous condition of servitude. While the
15th amendment gives no right of suffrage, as its command
is self-executing, rights of suffrage may be enjeyed by reason
of the striking out of discriminations against the exercise of
the right. (Op. cit., p. 347.) [Emphasis added.}

What the Court did there was to nullify the “grandfather clause”
(h.n. 1) and to declare that ipso facto the 15th amendment had stricken
the word ‘““white’’ from the phrase ‘“white male citizen’’ in the Okla-
homa law. _

In so doing (op. cit., p. 363) the Court followed much older cases:

FEx parte’ Yarbrough (110 U.S. 651, 665), Neal v. Delaware (103 U.S.
370 (1880)) .

In 1959, Guin, as well as Pope v. Williams (193 U.S. 621), Mason v.
Missourt (179 U.S. 328), were cited in support of the propositions
that a State “‘may * * * apply a literacy test to all voters irrespective
of race or color” and that the-“‘States have long been held to-have
broad powers to determine the conditions under which the right of
suffrage may be exercised.”

Lassiter v. Northampton County Board of Electrons (360 U.S. 45, 50)
In that case, Justice Douglas, writing for a unanirnous court, said:

So while the right of suffrage is established and guaranteed
by the Constitution * * * it is subject to the imposition of
State standards which are not discriminatory snd which do
not contravene any restriction that Congress acting pursuant
to its constitutional powers has imposed (op. cit., p. 51).

The theory of this bill and of the Attorney General is that if in the
opinion of Congress a State imposes standards which are discriminatory,
or applies legal standards (test and devices) discriminatorily, Congress
may by statute divest that State of its constitutional powers of determining
the conditions upon which the right of sujffrage may be exercised; may
substitute its own conditions, and may do all of that retroactively.

The Constitution gives the Congress no-such power over any State
of this Union, North or South, East or West, Republican or Democrat.

The Attorney General at page 39 of the manuscript of his testimony
correctly quotes from Justice Frankfurter’s opinion in Gomillton v.
Lightfoot (364 U.S. 339, 347).

From that case, too, it appears that the Court decided that if a
local act of the Alabama Legislature redefining the corporate boundary
of Tuskegee had as its purpose the removing from that city all but 4
or § of its 400 negro voters while not removing a single white voter or
resident, with the result of depriving such negroes of benefits of
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residence in the city including the right to vote in municipal elections,
such act would be void as violative of the 15th amendment.

If that act, or any act like it, were found to be void, would it follow
that Congress could, therefore, deprive the Alabama, Legislature of
all future power to create municipal corporations?

If such Ee the law, then Congress, under the guise of enforcing the
14th and 15th amendments, has power to strip any State legislature of
every vestige of its legislative power.

If, for example, a statute defining and punishing murder should be
so administered so as, in the opinion of (gongress, to deprive certain
groups of the equal protection of the laws, then Congress would have
the right not only to nullify that statute but to enact one to supplant
it, and send federal officers or agents into the State to enforce it.

Nothing in any case ever decided by the ‘Supreme Court of the
United States even hints at any such power which, if it exists, would
place it in the power of the Federal Government to destroy the States
which created 1t. :

The three most recent cases cited by the Attorney General are
Alabama v. United States (371 U.S. 37), United States v. Misstssippt
(33 L.W. 4258 (Mar. 8, 1965)), Lowtstana v. United States (33 L.W.
4262 (Mar. 8, 1965)).

The Alabama case is a per curiam case based on United States v.
Thomas (362 U.S. 58), which simply followed and applied the Raines
case, supra.

Nothing in the Mississippi case, supra, or the Louisiana case,
supra, even hint at such a power in Congress, impliedly conferred by
the 15th amendment.

Even if there were direct, uncontradicted proof that the election
officials were under direct State authority purposely and universally
using valid literacy tests (‘“‘tests and devices”) to deny the right of
Negroes to vote, such would not authorize the Congress to annul those
valid literacy tests and enact laws supplanting the State’s laws, or
even to annul those valid literacy tests.

A fortiori, Congress has no such power when the so-called ‘“guilt”
of a State or subdivision is based on a presumption or presumptions.

And even the more strongly, Congress has no such power when tho
presumptions are based on conclusions reached by the application of
an arbitrary percentage which is a part of such presumption to an
arbitrary past date, o

In the first place such a method of procedure is violative of article I,
section 9, paragraph 3, of the Constitution which Providas: “No Bill
of Attainder or ex post facto Law shall be passed.’

Legislative acts, no matter what their form, that apply either to
named individuals or to easily ascertainable members of a group in
such a way as to inflict punishment on them without a judicial trial
are “‘bills of attainder’ prohibited by this clause.

Unated States v. Lovett (328 U.S. 303)

A bill of attainder is defined to be “a legislative act which inflicts
punishment without judicial trial where the legislative body exercises
the office of judge, and assumes judicial magistracy, and proncunces
on the guilt of a party without any of the forms or safeguards of a trial
and fixes the punishment.” :
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In re De Giacomo (7 Fed. Cases No. 3747) ; see Cummings v. Missours
(4 Wallace 277, 323), Ex parte Garland (4 Wallace 333)

In the Cummings case, it was held that a State, under the form of
creating a qualification or attaching a condition could not in effect
inflict & punishment for a past act which was not punishable at the
time it was committed. Deprivation or suspension of any civil rights
for past conduct is punishment for such conduct. There a Missouri
statute, which sought to bar Reverend Mr. Cummings, a priest of ths
Roman Catholic Church, from teaching and preaching by reason of
his past allegiance to the Confederacy, was declared invalid.

In Ex parte Garland, supra, the Court said: :

Exclusion from the practice of law in the Federal courts,
or from any of the ordinary avocations of life for past conduct
is punishment for such conduct. * * * The act being of this
character partakes of the nature of a bill of pains and penal-
ties, and 1s subject to the constitutional inhibition against
the passage of bills of attainder. * * *”

The Garland of that case decided in 1866 was A. H. Garland, Esq.
who afterward (1885-89) became an Attorney General of the United
States.

An ex post facto law is one which imposes a punishment for an act
which was not punishable at the time it was committed, or a punish-
ment in addition to that then prescribed.

Burgess v. Salmon (97 U.S. 384); see also U.S. v. Trans-Missouri
Freight Ass'n. (166 U.S. 290)

In the light of these cases, of many-others of like nature which could
be cited, and of others which will be hereinafter cited, pass on to an
examination of section 3(a) of this bill.

Section 3(a) is:

No person shall be denied the right to vote in any Federal,
State or local election because of his failure to comply with
any test or device, in any State or in any political sub-
division of a State which—

(1) the Attorney General determines maintained on
November 1, 1964, any test or device as a qualification for
voting, and with respect to which

(2) the Director of the Census determines that less than
50 percent of the persons of voting age residing therein were
registered on November 1, 1964, or

that less than 50 percent of such persons voted in the presi-
dential election of November 1964.

The phrase “‘test or device” is defined in section 3(b); the phrase
is practically synonymous with what the courts have been denom-
inating as “literacy tests,” or ‘‘conditions under which the right of
suffrage may be exercised.”

I do not appear here for the State of Georgia. I am not an officer
of the State of Georgia. Because of being practically a lifelong resi-
dent of the State of Georgia I am more familiar with the facts there
than I am with those of any other State. The effect of those pro-
visions can be better understood if they are applied to a real, factual
situation, so I apply them to Georgia.
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We know, of course, that we do have statutes creating voting tests
such as those held to be valid in the Northampton County case, supra.

We know, too, that in the Attorney General’s testimony before the
House committee, supra (p. 31), he said:

I turn now to the information we have regarding the
impact of section 3(a). 'Tests and devices would be pro-
hibited in Louisiana, Mississippi, Alabama, Georgia, South
Carolina, Virginia, and Alaska, 34 counties in North Carolina,
and 1 county in Arizona. Elsewhere, the tests and devices
would remain valid, and similarly, the registration system
would remain exclusively in the control of State officials.

So, the United States of America would be divided into two groups—
the good and the bad-—if you please.

The ‘“‘good”—41 States and a portion of 2 others, could go on exer-
cising their rights and freedoms, and enforcing their statutes.

The ‘“bad”—seven and a portion of those two others—could not.

(It is striking that of the bad seven, the electoral votes as a result
of the 1964 election of five of them were cast for the Republican
candidate and save for his home State were the sole five.)

Now, as to Georgia, I do not know whether out law as to voting
qualifications would be swept aside because by the edict of the Director
of the Census because of the supposition that 50 percent of all persons
of voting age residing in Georgla were not registered on November 1,
1964, or because of the supposition or fact that less than 50 percent
of all persons of voting age residing in Georgia did not vote in the
presidential election of 1964.

Based on one or both of those states of fact, the Congress of the
United States would be adjudicating that Georgia is now guilty of
abridging or denying the rights of Negroes to vote on account of their
race or color.

And what would be the basis or bases of such an adjudication?
Either one or two,

One might be. 50 percent of all persons of voting age residing in
Georgia were not registered 5 months ago on November 1, 1964, so
from that we presume that you denying or abridging the right—not
of all persons in your State, but of Negroes to vote.

The other, and the only other, would be or might be: 50 percent
of all persons of voting age residing in Georgia did not vote in the
residential election of November 1964 (which, by the way, our
{egislat,ure was not compelled under the Federal Constitution or
statutes to hold) so we from that presume that you are denying or
abridging the right—not of all persons in your state, but of Negroes
to vote.

Whichever ‘“‘determination’’ of the Director of the Census may be
used, the consequences on Georgia and the impact on her laws is
equally unjustified, invalid, and not justified by any principle of
constitutional law heretofore known,

In my suppositions, I have used Georgia as the example. The
determination and the result in any other State would be just as
invalid. ‘

The dates are purely arbitrary.

The percentage used is equally arbitrary.

The events are purely arbitrary. v

The supposed result from the facts determined is purely arbitrary.
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The testimony of the Attorney General (p. 31) shows just how
arbitrary the “triggering’ is. Said he:

The premise of section 3(a), as I have said, is that the
coincidence of low electoral participation and the use of
tests and devices results from racial discrimination in the
administration of 1ae tests and devices. That this premise
is generally valid is demonstrated by the fact that of the six
States in which tests and devices would be banned statewide
by section 3(a), voting discrimination’ has unquestionably
been widespread in all but South Carolina and Virginia, and
other forms of racial discrimination, suggestive of voting
discrimination, are general in both of these States.

The New York Times of March 18 editorially said of the “drafters’
of this bill in the Justice Department: :

But they have been both inventive and inexorable in pro-
viding machinery to keep those standards from being imposed
“to deny or abridge the right to vote on account of race or
color.” In the six Southern States where less than half the
voting population participated in the last presidential elec-
tion, presumption of past discrimination will be automatic, and
no litera~y or other qualifying test will be allowed to bar anyone
from the ballot bbxr wn Federal, State, or local electrons.
[Emphasis added.]

That same Constitution which is held to guarantee freedom to the
owners of the New York Times to make money by printing what they
please, guarantees to every State of this Union, the people of every
State of this Union—including the ‘“‘six Southern States’’-—the right
to be free from the tyrannical provisions sought to be imposed on the
basis of “presumptions.”

Before ?proceed to discuss the law of such presumptions, I wonder
why 50 percent is the figure used for participation in presidential
elections. My information is that in Arkansas the participation was
50.1 Percent; Kentucky, 52.6 percent; Tennessee, 51.2 percent. So
you have the result: Arkansas in which 50.1 percent participated
may use voting tests; Georgia in which, say, 49.9 percent participated,
may not.

The presumption arising from the one percentage is no more valid
than the counter presumption arising from the other.

In Georgia there are 159 counties. My home county of Bibb with
a tolal population (not merely persons of voting age) in 1960 of 141,249,
had 54,872 voters registered as of November 1, 1964, which is doubt-
less more than 50 percent of the persons of voting age residing therein.
According to the official records of Bibb County (Georgia), 46,383
registered voters cast their ballots in the presidential elections of
November 1964. ‘

Section 3(n) is quite ambiguous, despite the fact that the Supreme
Court of the United States directs that “precision must be the touch-
stone of legislation so affecting basic freedoms (NAACP v. Button,
371 U.S. 438, 83 S. Ct. 340; Aptheker v. Secretary of State, 84 S. Ct.
1659, 1668). 1 can imagine no greater basic freedom than that of a
State and the people of a State specifically reserved by the 10th
amendment.
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Section 3(a) lacks that precision. Suppose more than 50 percent
of persons of voting age residing in Bibb gounty (or any other county)
and more than 50 percent of such persons voted in the presidential
elections of November 1964 ; suppose, further, that those facts do not
hold true for the State of Georgia as a whole, may Bibb County
continue to use voting tests?

Suppose, further, that more than 50 percent of persons of voting
age residing in the State of Georgia (or any other State) and more
than 50 percent of such persons voted in the presidential election of
1964 ; suppose, further, that those facts do not hold true for a certain
county or counties of the particular State; will the whole State he
deprived of the use of voting tests because cne, two, or even a majority
of the counties do not conform to the arbitrary criteria set up in
section 3(a)?

I recall an elder statesman once saying that you could not indict a
whole people.

Particularly in the States of Alabama, Georgia, Louisiana, Missis-
sippi, South Carolina, and Virginia the participation in presidential
elections of less than 50 percent of persons of voting age residing
therein is no criterion whatsoever of (Escrimination of any kind.

It is only recently that citizens of those States, regardless of color,
have seen fit to participate in presidential elections to any extent.
To illustrate (before I give you the reasons), ook at these figures:

Votes in presidential elections

{In thousands]

1912 1920 1960 1064
Alabama......___.___ e m e aeeceteeeeeceereeaecaaaan - 18 241 568 688
[0 ¢~ YN 120 150 723 1,138
Loulsiana. .. ... iiiiiiciiaaa. e 79 128 807 896
b AR E T o o U 85 83 208 409
South Carollna. ... i iiiiaaiieaaaan 50 68 387 525
Virginda. e iieiaeaaas 138 30 1,245 1,186

To demonstrate that the trend upward of those figures is not
confined {o thuse six states, I include—

l 1912 1920 | 1960 | 1964

TOXBS . oo eiicciicemaioeaeaacaas | 238 485 | 2,313 ‘ 2,609

You will see even from those approximate figures the total votes in
those six States in 1964 were about seven times the total of 1912.
That figure applies to Texas as well.

The principal reason for it is that up until about 1948, we were the
“Solid South’; we were the backbone of the Democratic Party; it was
taken for granted that we would vote the Democratic ticket so that
in presidential elections we contented ourselves (up to 1936, anyway)
with having a real voice in the nomination of the party’s candidate,
and then let the rest of the country fight it out in the election. Up to
1948 we didn’t bother to vote in presidential elections, of if we did we
simply voted Democratic. In 1948, the trend began to change. We
discovered, after 12 years, that we no longer had any voice in the
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nomination, so we had better go to voting in the election. So you
will find & marked increase after 1948 in the number of votes cast,
But, there still remain some who do not vote in the presidential
elections either because they haven’t become accustomed to the new
situation, or because rather than not vote Democratic, they won’t
vote at all.

The Attorney General testified (p. 31) that the validity of his

remise is demonstrated by what he calls the fact that of the six
gtates named, “voting diserimination has nnquestionably been wide-
spread in all but South Carolina and Virginia and other forms of racial
discrimination, suggestive of voting discrimination, are general in both
of those States.”

[ wish I had the power to compel the Attorney General to prove his
statement that voting discrimination has unquestionably been wide
spread in four of those six States—particularly as to Georgia would I
like to see him try to prove it. And if he proved it I would wonder
why the Department of Justice really hasn’t used the tools that Con-
gress has given it over the past 7 years. Oh, 1 have read what he had
to say about the delays in some of the Federal courts of those four
States, particularly in two of them. But my own observation from
reading and experience is that the U.S. Court of Appeals for the Fifth
Circuit brooks no delay in the trinl of any case unless there is good
reason for it.

In 1957, Congress enacted a ‘“civil rights’’ law embodying voting
Frovisions which was declared constitutional in the Raines case, supra.

n 1960, it strengthened it. In 1964, it enacted another one. Since
1957, certainly, the Attorney General of the United States has had
the authority to institute a civil action for preventive rolief whenever
any person has engaged or there are reasonable grounds to believe
that any person is about to engage in any act or practice which would
deprive any person of his 15th amendment rights. Since 1960, he
may make the States parties defendant in such proceedings (42
U.S.C.A. 1971). Such suits are brought in the Federal courts which
may appoint voting referees in certain instances (ibid., see. 1971e).

In the six States most grievously affected by this bill—

Alabama has (counties) _ _ . _________________ .. ___. e 67
Georgia has (counties) . . . . .. e 159
Louisiana has (parishes) .. . _ . _ e 64
Mississippi has (counties) .. . . e 82
South Carolina has (counties) . _ . .. . 48
Yirginia has (counties) . _ . . . oo 98

Total . o e 416

Therefore, there are 416 counties or political subdivisions as to
which the Attorney General says “voting discrimination has unques-
tionably been widespread.”

In how many of these counties has the Department of Justice in-
stituted suits in the last 8 years? In how many of these suits has the
Court found a “pattern and practice’” of discrimination authorizing
the appointment of Federal referees?

One of two States of facts is unquestionably true. There is no
widespread discrimination forbidden the 15th amendment, or the
Department of Justice has, purposefully or neglectfully, been lax in
the exercise of the processes at its disposal which would remedy such
widespread discrimination if it in fact existed.

8. Rept. 162 O, 861, pt. 2——2
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Maybe the truth of the matter is that present acts of Congress do
not, as Circuit Judge Wisdom points out in United States v. Manning
(215 F. Supp. 272), purport to fix qlmliﬁcnbions of voters or to give
that right to any Federal judge. They simply protect the rights of
voters, qualified under State law, to participate in elections (op. cit.,
p. 285).

No wonder that the acts do no more for up to now it has been
conceded that that is all the 15th amendment does. But, now,
Congress is urged to go over and beyond the 15th amendment—to
do more than protect the rights of voters qualified under State law,
and to determine who shall be qualified, not under State law, but
under the terms of the act it passes.

What is really troubling the Department of Justice and the “civil
rights’’ people is that there is real’y no such widespread violation of
the 15th amendment as will justify Federal action under it, so they
want Congress to presume such violation.

They cannot meet the constitutional guidelines set up by the courts,
so they want different guidelines which are not warranted by the
Constitution.

The present guideline, declared by the Kederal courts to be war-
ranted under the Constitution and appropriate statutes is:

If a pattern or practice of discrimination is found (under sworn
evidence In an action in a proper court), the court is empowered to
declare persons entitled to vote who have been judicially found to
have been deprived of voting rights on account of race or color. If
the Federal court finds, from the evidence before it, such pattern or
practice of discrimination, those who have been subjected to dis-
crimination are entitled to an order declaring them entitled to vote.

Such was the pronouncement of the U.S, Court of Appeals for the
Fifth Circuit on July 21, 1964, in United States v. For (334 F. 2d
449), following the principle which that scme court had several times
stated. (See cases cited in iootnote 10, 334 F. 2d 453.)

The panel which decided the Fox case was composed of Circuit
Judges Iilives and Jones, and District Judge Bootle. Certainly the
Department of Justice cannot accuse either one of those eminent
judges of “tarnishing” our judicial system ‘‘by evasion, obstruction,
delay, and disrespect.” (Testimony before House committee, p. 11.)

Tge premise is false.

But even if the premise were true, it would by no means follow
that Congress would be constitutionally authorized to give the premise
the effect sought by this bill.

I must assume that a State or a political subdivision is entitled to
constitutional consideration of the same degree as any one of its
citizens or as any one within its jurisdiction, ] ‘

The “main fact in issue’’ is whether the 15th amendment is being
violated by certain States, political subdivisions, or officers.

The Congress is asked to declare that if the Director of the Census
determines either that 50 percent of the persons of voting age residing
in a given State or political subdivision were not registered on Novem-
ber 1, 1964, regardless of whether they sought registration or not, or
that 50 percent of such persons did not vote in the presidential election
of 1964, that State or political subdivision is presumed to be now in
violation of the 15th amendment.
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While States may, without denying due process of law,
enact that proof of one fact shall be prima facie evidence of
the main fact in issue, the inference must not be purely arbi-
trary ; there must be rational relation between the two facts,
and the nccused must have proper opportunity to submit all
the facts bearing on the issue.

Bailey v. State of Alabama (219 U.S. 219)

The “‘accused” here are all of the States and political subdivisions
of the United States.

While the “accused” may seem to be just a few southern States,
and while the other 44 may be tempted to stand mute and think, “Let
those southerners squirm,” I warn you that if this bill passes, and is
declared constitutional, then by the same device and with the same
argument which Mr. Katzenbach used before the House committee,
the criminal statutes, the jury statutes, taxing statutes of every State
of this Union may be swept aside.

So T respectfully request that not only the six States which seem
here to be mainly affected, but all of the States give heed to what the
Department of Justice is trying to do.

The inference it seeks to draw is purely arbitrary; there is no rational
relation to the premise, even if it be a fact, and the ultimate fact in
issue; the accused does not have proper opportunity to submit all the
facts bearing on the issue. Tﬁere is absolutely no opportunity
afforded the State or political subdivision to submit any fact bearing
on the issue prior to the impact of the decision, resulting from the
use of the presumption.

(Parenthetically T do not know how anyone can now tell how many
Negroes are registered or how many voted in a given political subdivi-
sion or a given election. ‘“The keeping of separate registration and
voting records for whites and Negroes according to race’ is subject
to Federal injunction (United States v. Raines, 189 F. Supp. 121,
133(3) ; Anderson v. Courson, 203 F. Supp. 806)).

One of the salient inquiries which would have to be made as to a
low registration in any given political subdivision would necessarily
be: How many attempted to register and were denied the privilege?
The mere fact of nonregistration of a given percentage without
division between races, and without any reason assigned for the
nonregistration, and without any showing of attempts to register,
proves nothing.

Applicable, too, is the case of Manley v. State of Georgia (279 U.S.
1), wherein the court held that a presumption created by the Georgia
Banking Act to the effect that every insolvency of a bank should be
deemed fraudulent as to the president and directors was violative of
the Federal Constitution in that the presumption created thereby was
unreasonable and arbitrary, as pointing to no specific transaction,
matter, or thing as the cause of the fraudulent insolvency, or to any
act or omission of the accused tending to show his responsibility.
Furthermore, the Court said that a law creating a presumption which
operates a fair opportunity to repel it violates the Constitution.

_ It is not within the province of a legislature to declare an
individual guilty or presumptively ty of a crime.
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McFarland v. American Sugar Co. (241 U.S. 79, 86)

In Western & Atlantic R. Co. v. Henderson (279 U.S. 639), the Su-
preme Court applied the principle of the Manlelz/ case, supra, to a
statute of Georgia in a civil case. The Court held that a section of
the Georgia Code which raised a presumption of negligence against a
railroad in an action for damages, construed as raising presumption,
on mere fact of grade crossing collision and resulting death of occu-
pant of automobile, that railroad and its employees were negligent
and without other evidence of negligence permitting presumption to
be considered as evidence against defendant’s evidence tending
affirmatively to prove that operation of train was not negligent was
“unconstitutional.

Legislative fiat may not take the place of fact in the judicial
. determination of issues involving life, liberty or property
(lbido’ po 642). '

A fortiori, legislative fiat may not take the place of fact in the deter-
mination of whether a State of this Union has violated the provisions
of the 16th amendment to the Constitution.

In Tot v. United States (319 U.S, 463, 467), the Court explained
what it -meant by a “rational connection.” There it declared a ‘‘pre-
sumption’ invalid.

Barrett v. United States (322 F. 2d 292), a decision of the Fifth
Circuit Court of Ap‘})ea.ls held unconstitutional a statute creating pre-
sumptions of defendant’s possession of still and carrying on business
of distiller on showing of defendant’s unexplained presence at the
stillsite (1963, Circuit Judges Tuttle, Wisdom, and District Judge
Johnson). :

This case was reviewed by the Supreme Court in a decision of
March 1, 1965, Sub nomine, United States v. Gainey (33 L.W. 4200).
The Supreme Court (7 to 2) reversed the court of appeals and held the
statute to be valid. The rationale of the opinion, holding that there
was & rationality in the connection “‘between the fact proved and the
ultimate fact assumed.” The support for the holding was:

Conqress was undoubtedly aware that manufacturers of

illegal liquor are notorious for the deftness with which they
locate arcane spots for plying their trade. Legislative recog-
nition of the 1mglications of seclusion only confirms what
the folklore teaches—that strangers to the illegal business
rarely penetrate the curtain of secrecy. We therefore hold
that section 5601(b)(2) satisfies the test of Tot v. United
States, supra.

That case is by no means decisive of the situation here though it
may have been the inspiration for the plan of this bill.

Suppose someone made the statement to you that the State of
Montana is depriving Negroes of their right to vote on account of
their race or color. Suppose you asked: What proof have you of that
statement? He answered: TY}xe Director of the Census has just
determined that less than 50 percent of the persons of voting age
residing in Montana were registered on November 1, 1964; less than
50 percent of the persons of voting age residing in Montana voted in
the presidential election of November 1964. Would you consider
that answer to be the slightest proof of the statement? I doubt it.
I daresay you would ask many, many questions; one of them would be
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how many of those who constitute 50 percent of the persons of voting
age residing in Montana were citizens? How many sought to register?
ow many were qualified under Montana law?

I daresay that you would know that the premise is totally unrelated
to the ultimate fact to be proven, and that any thought that there
might be a valid connection between the two would only arise if
someone planted the seed of propaganda in your thoughts, ‘Well,
you know, voting discrimination has unquestionably been widespread’’
out there, but we haven’t been able to prove. ' ~

You will see from this bill that whatever the area may be, votin
tests become inoperable in that area the very instant the Director o
the Census determines one of the two factors of section 3(a).

Absolutely no remedy is given in the bill to the State or any political
subdivision thereof to offer proof to rebut the thoroughly irrational
presumption, Even if it were rational, it would be invalid because
of this lack of opportunitéy.

A presumption is valid only if opportunity is given to rebut it in
the forum in which the prosecution uses the presumption.

Suﬁpose, for example, the presumption held valid in the Gaines
case had had a provision in it: Should the defendant be found guilty
in a case in which this presumption is used, he may offer evidence to
rebut it in a certain court in Washington, If that court in Washing-
ton should find the presumption’invalid, the verdict and sentence
shall be set aside. '

Doesn’t that sound preposterous? It does, but that is exactly
what this bill provides.

For fear that you may not have read what the Attorney General-
had to say on this subject before the House committee, I quote it:

In view of the premise for section 3(a), Congress may give
sufficient territorial scope to the section to provide a work-
able and objective system for the enforcement of the 15th
amendment where it is being violated. Those jurisdictions
placed within its scope which have not engaged in such viola-
tions * * * the States and counties affected by the formula
in which it may be doubted that racial diserimination has
been practiced * * * need only demonstrate in'court that they
are guiltless in order to lift the ban of section 3(a) from their
registration systems. That is, section 3(a) in reality reaches
on a long-term basts only those areas where racial discrimina-
tion i)n voting in fact exists, (House hearing manuscript,
p. 32. ‘

That statement is that of the chief law officer of the Government
of the United States so naturally it has been heeded and quoted.
'%‘o paraphrase the television: Will the real section 3 please stand
up :
Here is what section 3(¢) of the bill provides:

(¢) Any State with respect to which determinations have
been make under subsection (a) or any political subdivision
with respect to which such determinations have been made as a
separate unit, may file in a three-judge district court convened
in the District of Columbia an action for a declaratory judg-
ment against the United States, alleging that neither the pe-
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titioner nor any person acting under color of law has engaged
during the ten years preceding the filing of the 'action in acts
or practices denyin% or abridging the right to vote for reasons
of race or color, If the court determines that neither the
_petitioner nor any person acting under color of law has
engaged during such period in any act or practice denying
or abridging the right to vote for reasons of race or color, the
court shall so declare and the provisions of subsection (a) and
the examiner procedure established by this Act shall, after
judgment, be inap})licable to the petitioner. Any appeal
from a judgment of a three-judge court convened under this
subsection shall lie to the Suprame Court. .

No declaratory judgment shall issue under this subsection
with respect to any petitioner for a period of ten years after
the entry of a final judgment of any court of the United
States, whether entered prior to or after the enactment of
this Act, determining that denials or abridgments of the right
to vote f)y reason of race or color have occurred anywhere in
the territory of such petitioner.

The Attorney General says that the States-and counties affected
by the formula ‘“need only demonstrate in court that they are
guiltless.” -

What court? The answer is, a three-judge district court convened
in the District of Columbia.

Who will appoint that court? From whence will the judges be
selected? Will they be judges from the District of Columbia, judges
érom t‘}le affected States, or judges from just anywhere in the United

tates '

What does the action brought in that court have to aliege? It
must allege that neither the petitioner nor any person acting under
color of law has engaged during the 10 years preceding the filing of the
action in acts or practices denying or abridging the right to vote for
reasons of race or color.

The Attorney General says that the convicted State must only
demonstrate that it is guiltless in order to “lift the ban.”

The bill says that the State must allege that neither it nor any

erson acting under color of law has during the 10 years preceding the
ing of the bill engaged in any act or practice contravening the 15th
amendment, :

Wh;,t in the world does “any person acting under color of law”
miean '

Even assuming that it means any person within the jurisdiction of
the State, it is bad enough.

f course, anyone who reads the bill knows that the so-called
remedy is a will-o’-the-wisp because even in Georgia during the last
10 years in 1 county of the 159 there has been a decree of the Federal
court to the effect that certain officials of that county did engage in
acts and practices denying or abridging the right of certain people to
vote l;y reasons of race or color (United States v. Raines, — F. Supp. —,
supra)., - ,

So it is, therefore, that if the ban were placed on Georgia, Georgia
could not lift'that ban because in 1 of her 159 counties there has been
& court decree.
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The same applies to any other State affected by this bill. The
Attorney General knows and you know that in some of the counties
and/or parishes of Mississippi, Alabama, and Louisiana, there have
been such decrees. 1 _

Under this bill, decrees in perhaps 10 or 12 counties (the Attorney
General can supply the exact figure) out of the 300 or 400 affected
effectually prevents any lifting of the ban.

Time does not permit the present document to go into details of
the act beyond section 3 thereof.

As a matter of fact, most of the other sections fail when section 3
shall have been deemed or declared invalid.

"However, there is one glaring section to which attention should be
called. That is section 8. It reads as follows:

Sec. 8. Whenever a State or political subdivision for
which determinations are in effect under section 3(a) shall
enact any law or ordinanceé imposing qualifications or pro-
cedures for voting different then those in force and effect on
November 1, 1964, such law or ordinance shall not be en-
forced unless and until it shall have been finally adjudicated
by an action for declaratory judgment brought against the
Ifiited States in the District Court for the District of
Columbia that such qualifications or procedures will not have
the effect of denying or abridging rights guaranteed by the
fifteenth amendment. All actions hereunder shall be heard
by a three-judge court and there shall be a right of direct
appeal to the Supreme Court. |

The purﬁzrted object of this bill is to prevent the application of
voting qualifications or procedure so as to deny or abridge the right to
vote on account of race or color. The contention is that voting
qualifications and procedures are being imposed or applied so as to
deg}v 15th amendmeut rights.

et, the bill provides that if it is determined under section 3 (a)
and (b) that a gtate or political subdivision is using tests or devices
for discriminatory purposes, that no State may enact any law or
ordinance even repealing the offending test or device, or rather, that
if it does enact such law or ordinance, it shall not be enforced by the
State unless and until it shall have been finally adjudicated by an
action for declaratory judgment brought in the District Court for the
District of Columbia that such qualifications or procedures will not .
have the effect of denying or abridging rights guaranteed by the 16th
amendment.

Now here is how section 8 would work in some of the States which
possibly may be affected by the bill,

Suppose it is declared by the Attorney General that those registra-
tion laws which contain voting qualifications fall under the ban of
section 3(a). The State says to the Federal Government: All right,
Kou are ‘accusing us of using our registration laws so as to deprive

Negroes of their right to vote; a great many of the States of the
Union don’t have any registration laws, so we will go along with those
States and repeal our registration laws. And that is what the States
do. But here comes section 8. That repeal of the registration laws

. cannot become effective until a three-judge court in the District of
Columbia, selected by someone, adjudicates that the repeal of the
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offending statute will not have the effect of denying or abridging rights
guaranteed by the 15th amendment. :

I imagine that for the first time in the history of constitutional
government anywhere, it is being suggested that the Congress has the
fight indirectly to enjoin a State legislature from repealing one of its
aws,

In the last 2 or 3 days, I have read the following:

But why suppose the irreconcilability of the two propo-
sitions?

Proposition 1: The States have the right to prescribe voter
qualifications.

Proposition 2: No State may discriminate against a racial
minority.

What, then, if a.State, in the cause of practising its rights
under the first proposition, denies the rights of Negroes under
the second? The Federal Government should precisely step
in and legislation to this effect should be passed—but its
mandate should then be, not to revoke voter qualification
tests as set up by the States, but to administer them without
reference to race or creed.

I suggest that the author of that column, and every Member of
Congress, read title I of the Civil Rights Act of 1964, entitled, “Voting
Rights” (42 U.S.C. 1971, as amended by sec. 131 of the 19567 act and
1960 act and 1964 act). o

That statute, approved July 2, 1964, provides that “no person
acting under color of law shall * * * employ any literacy test as a
qualification for voting in any Federal election unless (1) such test is
administered to each individual and is conducted wholly in writing,
and (2) a certified copy of the test and of the answers given by the
individual is furnished to him within 25 days of the submission of his
request made within the period of time during which records and
papers are required to be retained and preserved pursuant to title 3
of the Civil Rights Act of 1960.”

That act has been in force for almost 9 months,

Has any person ax(xiywhere heen accused in any criminal proceeding
or in any civil proceeding of violating that act? Does the Department
of Justice know of any violation of the act?

Why does not that act give to the Department of Justice every
power that it needs to insure that voting tests or devices will not be
used at any time or place so as to deprive Negroes of their 156th
amendment rights? Has any effort been made to use it?

I have been taught, “If thy right hand offend thee cut it off, and
cast it from thee” (St. Matthew 5: 30).

If any statutes which give rise to the accusation that their use
offends the 15th amendment are offensive to the Department of
Justice, it ought at least give the privilege of cutting them out and
casting them aside,



HEARINGS BEFORE THE SUBCOMMITTEE ON CONSTI-
TUTIONAL RIGHTS OF THE COMMITTEE ON THE
JUDICIARY,U.S. SENATE, 88TH CONGRESS, 1ST SESSION,
ON S. 1564

StaTEMENT OF THOMAS H. WATKINS, ATTORNEY AT LAW

It is a privilege and an honor to be permitted to appear before
this committee, I am here at the request of Governor Johnson,
Senator Eastland and Senator Stennis of Mississippi, and my purpose
is to defend the Constitution of the United States. ,

In destroying the constitutional rights of Mississippi and other
States to use literacy tests as a qualification of the privilege of voting,
S. 1564 constitutes an undisguised frontal assault on the Constitution,
as interpreted by the Supreme Court of the United States for more
than 100 years. This bill flies squarely in the face of the same Consti-
tution that every U.S. Senator has taken an oath to uphold.

The very first article of that Constitution authorizes the individual
States to decide the qualifications of voters in both Federal and
State elections, subject only to the proviso that whoever is deemed
qualified to vote for “‘the most numerous branch of the State legisla-
ture’’ is automatically qualified to vote in Federal elections, :

Making this a State function was no casual decision. At the time
of the adoption of the Constitution, there was wide divergence of
o?inion among the States as to what should be the voting qualifications
of their respective citizens. New Hampshire permittod only male
inhabitants 21 years of age, who were not paupers, to vote. assa-
chusetts limited the privilege of voting to male inhabitants 21 years of
age who had an estate of the value of 60 pounds. Connecticut
permitted only those to vote who had “maturity in years, quiet and
peaceful behavior, a civil conversation, and 40 shillings freehold or
40 pounds personal estate,”” New York limited the privilege of voting
to male inhabitants of full age, possession a freehold of the value of 20
pounds within the county and had actually paid taxes to the State,
Pennsylvania permitted only freemen who paid taxes to vote. Mary-
land limited the privilege of voting to freemen who were property
owners. North Carolina allowed only those to vote who were freemen
21 years of age who owned 50 acres of land to vote. South Carolina
limited voting to free white men who owned 50 acres of land (Minor v.
Happersett, 21 Wall 162, 21 L, Ed. 627). )

ecognizing that each should reserve the right to say which of its
citizens could exercise the privilege of voting, the Constitution left
the fixing of voting qualifications to the States and provided in section
2 of article I that in choosing Representatives for Congress ‘“The
Electors in each.State shall have the qualifications requisite for
electors of the most numerous branch of the State Legislature.”

This provision met with the complete approval of the delegates.
According to James Madison’s “Journal of the Constitutional Con-
vention,’” the only dissension arose when Gouverneur Morris proposed

21
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that all electors be required to be freeholders. This suggestion was
rejected on the theory that the States were the best judges of the
circumstances and temper of their own people.

During the Constitutional Convention the question of Federal con-
trol over qualifications of electors arose. Both George Mason and
James Madison expressed the view that this would be a dangerous
power in the hands of the National Legislature. ,

The section was unanimously approved by the Convention on
August 8, 1787, During the campaign for ratification of the Consti-
tution, this section was strongly supported in ‘“The Federalist Papers.”

Article II, section 1, paragraph 2, concerning the mode of choosing
electors for President and Vice President, is clear and concise:

Each State shall appoint, in such manner as the legislature
thereof may direct, a number of electors, equal to the whole .
number of Senators and Representatives to which the State
may be entitled in the Congress * * *. -

There can be no doubt that the framers of the Constitution intended
that the entire process of choosing electors was to remain in the hands
of the States, This was clearly followed by adoption of the 9th and
10th amendments reserving unto the States and unto the people all
powers and rights not delegated to the United States by the Consti-
tution,

A literacy test as a qualification for voting was adopted by Con-
necticut in 1855 and by Massachusetts in 1857.

But proponents of this bill will say that all of this was prior to the
adoption of the 156th amendment under which they claim the power
to establish voter qualifications in some of the States. Does the
15th amendment give Congress any such power? Clearly, it does not.

The fact that the 15th amendment was not intended to take from the
States the exclusive right to fix voting qualifications is shown by the
fact that the 17th amendment, adopted many years later, contains the
identical language originally used in section 2 of article I of the Con-
stitution:

The electors in each state shall have the qualifications
requisite for electors of the most numerous branch of the
state legislatures,

The 15th amendment, does prohibit any State from using race or
color as a prerequisite for qualifying to vote. Congress has the
~authority to enforce this amendment by appropriate legislation.
Congress can make it a criminal offense to deny the right to vote
because of race or color, and Congress can fix the penalties for its
violation. It has done so. Congress can provide for injunctive relief
against State violating this constitutional provision, It has done so.

ongress can authorize suits to be filed by the United States to en-
force the 156th amendment, and Congress may give jurisdiction of such
actions to three-judge courts, It has done so.

The 156th amendment did not give Congress the power to prohibit
discrimination on grounds of egucation. This bill, in seeking to
abolish literacy tests, does just that, After the 15th amendment had
been passed by the House, the Senate amended it to add prohibitions
against discrimination on grounds of education. This amendment
was defeated in the House, and the 15th amendment ultimately passed
in its present form, prohibiting only discrimination because of ruce or
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color. In other words, those who framed the 15th amendment
specifically refused to give Congress the power to do that which S. 1564
seeks—the elimination of literacy or educational requirements as
qualifications for voters.

It is clear that Congress and the States intended the 15th amend-
ment to mean exactly what it said. The color of a man cannot be a
reason to'grant or deny him the right to vote. But all other qualifica-
tions are left entirely to the wisdom of the States.

Mr. Justice Story, in discussing the 15th amendment, stated the
correct rule concisely at page 719 of volume 2 of ‘“Story on the
Constitution’ (1891), as follows:

There was no thought at this time of correcting at once
and by a single act all the inequalities and all the injustice
that might exist in the suffrage laws of the several States,
There was no thought or purpose of regulating by amend-
ment, or of conferring upon Congress the authority to

- regulate, or to prescribe qualifications for, the privilege of
the ballot.

The 15th amendment does not give the vote to anyone. It does not
alter in any way the provisions of article I of the Constitution, which
clearly reserved to the States the power to fix the qualifications of
voters, In 1876, the Supreme Court stated in Reese v. United States
(92 U.S. 214):

The 15th amendment does not confer the right of suffrage
upon anyone. It prevents the States, or the United States, -
however, from giving preference, in this particular, to one
citizen of the %;ni,ted States over another on account of -
race, color, or Frevious condition of servitude * * *

The power of Congress to legislate at all upon the subject of
voting at State elections rests upon this amendment, and
can be exercised by providing a punishment only when the
wrongful refusal to receive the vote of a qualified elector at
such elections is because of his race, color, or previous condition

of servitude.
Other cases decided by the Supreme Court through the years have
?Pheld this principle. In Pope v. Williams (193 U.S. 621 (1904)), the
Jourt reaffirmed its earlier holding that the States retained control
over suffrage, even after the adoption of the 156th amendment. In
that case, the Court said: '

Since the 15th amendment the whole control over suffrage
and the power to regulate its exercise is still left with and re-
tained by the several States, with the single restriction that
they must not deny or abridge it on account of race, color, or

- previous condition of servitude.
* * * * *

The question whether the conditions prescribed by the State
might be regarded by others as reasonable or unreasonable s
not a Federal one. :

 In Quinn v. United States (238 U.S. 347 (191 {‘) , one of the questions
involved was whether the use by a State of a literacy test conflicted
with the 15th amendment. In that case the Supreme Court held
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that the establishment of a literacy test was a valid exercise by a
State of a lawful power vested.in it and -was not subject to supervision,
This holding was reaffirmed by the Supreme Court in 1959 in
Lassiter v. North Hampton County Board of Elections (360 U.S. 45),
which involved a literacy test required by the State of North Carolina.
In holding that a State may apply a literacy test to all voters, irrespec-
tive of race or.color, the Supreme Court recognized that the State has
the sole power to determine thé qualifications of voters, and said:

The States have long been held to have broad powers to
determine the conditions under which the right of suffrage
may be exercised (Pope v. Wuilliams, 193 U.S. 621, 633;
Mason v. Missouri, 179 U.S., 328, 335), absent of course
the discrimination which the Constitution condemns.

* * * * *

Literacy and illiteracy are neutral on race, creed, color
and sex, as reports around the world show. Literacy and
intelligence are obviously not synonymous. Illiterate people
may be intelligent voters. Yet in our society where news-
papers, periodicals, books and other printed matter canvass
and debate compaign. issues, a State might conclude that
only those who are literate should exercise the franchise.
(Cf. Franklin v. Harper, 206 Ga. 779, 66 S.E. 2d, 221,
appeal dismissed 339 [?.S. 946.) It was said last century in
Massachusetts that a literacy test was designed to insure an

- “independent and intelligent’’ exercise of the right of
suffrage. (Stone v. Sinith, 1569 Mass. 413—414, 34 N.E. 521.)
North Carolina agrees. We do not sit in judgment on the
wisdom of that policy. We cannot say, however, that it is
not an allowable one measured by constitutional standards.

_In Williams v. Mississippi (170 U.S. 213, 42 L. Ed. 1012 (1898),
the Supreine Court of the United States upheld the literacy test
required by the Mississippi constitution. In Trudeau v. Barnes
(656 F. 2d 563 (1933), the U.S. Court of Appeals for the Fifth Circuit
upheid ¢he constitutionality of the Louisiana literacy requirement.

I respectfully submit that there is no authority to the contrary.
If it is the desire of the people of this country to take from the States
the right to require a certain degree of literacy in order to qualify to
vote, this must be accomplished by an appropriate amendment to
the Constitution. The power of Congress in this respect is exactly
the same as it is with respect to prohibiting the requirement by the
States of a payment of a poll tax to vote in Federal elections. It was
correctly recognized that this could be done only by amending the
Constitution. Accordingly, the 24th amendment to the Constitu-
tion was passed and adopted.

'On April 10, 1962, Hon, Robert F. Kennedy, Attorney General of
the United States, accompanied by Hon, Burke Marshall, Assistant
Attorney General, testified before this committee with respect to
S. 480, S. 2750, and S, 2979. The Attorney General supported only
S. 2760 which did not take from the States the right to fix qualifica-
tions of voters. During that testimony, the Attorney General stated:

This legislation does not set the qualifications of ‘these
voters. It merely sets the test, the testing of those qualifica-
tions. And, in my judgment, that is clearly constitutional.
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If we were setting the qualifications for the individuals then,
I believe that it would be unconstitutional and would regquire a
constitutional amendment (p. 269).
* * * * *

I would say that if we came in here and offered legislation that
set the qual{%cations of the voters that it would be unconstitu-
tutional; not unconstitutional only under article I, section 4,
but under the 14th and 15th amendments. I would agree
with you entirely then, but we are not doing that (p. 271).

* * ) * L *

For instance, I think that the Civil Rights Commission
suggested and recommended that we do away with all
literacy tests, at least four out of the six members did, and
I would be opposed to that (p. 293).

] *® " L *

I would have grave doubts about the constitutionality of that
partscular piece of legislation which abolishes all literacy tests,
as I understand 1t (p. 296). .

* * &® L J *

I think that a State, if it determines that it wants to uuse
or utilize a literacy test, should certainly be permitted to do
so (p. 297).

It is, therefore, apparent that Attorney General Robert F. Kennedy,
with the excellent advice of Hon, Burke Marshall, was of the opinion
that legislation which deprived the States of the right to use literacy
tests as a requirement for voting would be unconstitutional and that
only a constitutional amendment could make that change in our
basic law. ,

I am astonished to find Attorney General Nicholas Katzenbach
test,ifyir}'g directly to the contrary on March 18, 1965, before Subcom-
mittee No. 5 of the Committee on the Judiciary of the House of
Representatives, The Attorney General was also accompanied by
Hon. Burke Marshall as adviser.

In an effort to sustain ‘the constitutionality of the bill now before
this committee, the Attorney Gieneral takes the position that Congress
has the same power to legislate under the 156th amendment as it does
under the commerce clause, section 8 of article I, which provides:

The Congress shall have power * * * to regulate Com-
merce with foreign Nations, and among the several States,
and with the Indian Tribes.

The Attorney General makes no distinction between the unlimited
affirmative right of Congress to legislate in the field of commerce and
its very limited right to prohibit the States and the Federal Govern-
ment from discriminating in the field of voting because of race or color
under the 156th amendment. The Attorney General relies on Gibbons v.
Ogden (9 Wheat. 1), and its description of the power of Congress to
regulate interstate commerce.

The 15th a~endment, like the 14th amendment, merely prohibits
a State from uiscriminating. In Ownbey v. Morgan (656 L. Ed. 837,
256 U.S. 94), lthe Court said:
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Its function s megative, not affirmative, and it carries mo
mandale for particular measures of reform.

The Attorney General states that the bill will deny the use of
‘“onerous, vague, unfair tests and devices enacted for the purpose of
disenfranchising Negroes.” The bill, however, does not use this
language. It prohibits the use of any literacy tests. If the bill

rohibited onerous, vague, and unfuir tests which tended to disen-
ranchise Negroes, 1t would be very much closer to the power granted
Congress by the 156th amendment,. :

The Attorney General states:

It is only after long experience with lesser means and a
discoura%mg record of obstruction and delay that we resort
to more far reaching solutions.

Noting that the description of this bill as ‘‘far reaching’’ is an under-
statement, I respectfully remind the committee that the bill was
offered oniy 8 months after (Yassage of title I of the Civil Rights Act
of 1964 which granted broad new powers for the enforcement of the
156th amendment. This is much too short a time within which to
determine whether this recently passed legislation is adequate.

The Lassiter case was again cited with approval by the Supreme
Court of the United States on March 1, 1965, in Carrington v. Rash
(13 L. Ed. 2d 675).

The classification of States (and/or political subdivisions thereof) to
which the act is applicable s not a rational classification, but is
discriminatory, unrealistic, arbitrary, and unreasonable

This act does not apply to all States or political subdivisions but
is applicable only to a special class of States or political subdivisions.
This classification violates the fifth amendment to the Constitution.
The prohibition against denial of due process of law is, under this
amendment, applicable to the United States (Bolling v. Sharpe, 98
L. Ed. 884. Cf, separate opinion, Portlarid Cement Co. v. Minnesota,
3 L. Ed. 2d, 427). -

Moreover, article 1V, section 2, of the Constitution of the United
States provides:

The citizens of each State shall be entitled to all privileges
and immunities of citizens in the several States.

It is thoroughly established that any classification must rest always
upon some difference, and this difference must bear a reasonable and
Just relaltz'on to the purpose of the act in respect to which classification is

roposed.
? he members of the class are determined by the Attorney General,
based on findings of the Director of the Census, either: (1) That less
than 60 percent of the persons of voting age residing therein were
registere(f on November 1, 1964; or (2) that less than 50 percent of
- such persons voted in the presidential election of November 1964.

This classification is unrealistic, arbitrary, and unreasonable, as well
as discriminatory. It does not pretend to prevent discriminatory use
of tests except in approximately six States. Other States can have
and use the tests as much as they please and yet not be within the
class. One State having only 49 percent of the persons of voting age
residing therein registered on November 1, 1964, would come within
the act while another State with only 50.1 percent of the persons of
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voting age residing therein registered would not come within the act
regrar ess of the discrimination in that State. .

he evil sought to be avoided is the discriminatory use of tests, and
whether or not 50 percent of the residents were registered is not by
any theory determinative of the discriminatory use of tests. It might
be due to apathy or a failure on the part of residents to attempt to
register. Registration is not required and cannot be required.

Iii other words, the basis for the classification is a conclusive-
legislative presumption that where 50 percent of the residents of a
State or political subdivision did not vote in the presidential election
of 1964 that there had been a discriminatory use of tests for voter
qualification, while this was not true if only 51 percent of the residents
voted in said election. ‘ .

This presumption is conclusive in that no section.of the act author-
izes a contest thereof. The only right of any State to contest is the
right to attempt to be removed from the class, as provided by section
3 Ec) page 2, under the impossible condition that the State or political
subdivision has the burden of proving that no person acting under
color of law has engaged during such period (the 10 years tpreceding)
in any act or practice denying or abridging the right to vote for reasons
of race or color. No State or political subdivision anywhere could
so prove, o

Moreover, the class is a closed class. It permanetitly excludes all
other States or political subdivisions from ever coming within the act,
regardless of later discrimination, the determinative period being
November 1, 1964, States not within the act on that date may
proceed to use tests and devices for voter qualification at will-and:
discriminate in the application thereof at will without coming within
the class, The fact that less than 50 percent of the voters were
re%istered in 1963 or in !“46 is immaterial. Nor can any State or
political subdivision in the class as of that date be removed from the
class even if thereafter more than 50 percent of the residents register
or vote in presidential elections,

The Supreme Court of the United States has very recentl{ con-
demned this type of classification in McLaughlin v. Florida (13 L. Ed.
2d, 222). The Court quoted with approval:

Classification ‘‘must always rest upon some difference which
bears a reasonable and just relation to the act in respect to
which classification 18 proposed, and can never be made
arbitrarily and without any such basis * * * arbitrary
selection can never be justified by calling it classification.”

In the case of Heiner v. Donnan (76 L. Ed. 772; 285 U.S. 312), the
Court held that a classification could not be based upon conclusive
presumption.

The above case was recently cited with approval in Carrington v.
Rash (13 L. Ed. 675 (Mar. 1, 1965)).

Numerous provisions of the act deny States (and/or political subdivisions
thereoﬁ and the citizens thereof due process of law contrary to the
requirements of the fifth amendment to the Constitution, and the
act is prohibited by article I, section 1X (8), prohibiting the Congress
Jfrom passing a bill of attainder or an ex post facto. law

Section 3(a), page 2, creates a conclusive or irrebuttable &resum tion

that if 50 percent of the residents were not registered by November 1,
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1964, or if 50 percent did not actually vote in the presidential election
of November 1964, that the State is guilty of such massive discrimi-
nation in the application of tests for voter qualifications that the
State is separately classified and denied all its political rights, with no
opgortum’ty wen to it to rebut this ﬁresumption.

ection 3(c), page 2, provides that no State can be removed from
the classification and regain its political rights lost under 3(a) until
after a final judgment of a three-judge court of the District of Colum-
bia and the Supreme Court that ‘“* * * peither the petitioner nor
any person acting under color of law has engaged during such period
in any act or practice denying or abridging the right to vote for
reasons of race or color * * ¥ This 1s known by Congress to be
an impossible requirement. Furthermore, no action whatsoever can
even be brought for 10 years after any final judgment of any court
of the United States, whether entered prior to or after the enactment of
this act, determining that there has been any denial of right to vote
b“{x reason of race or color anywhere in the territory of such petitioner.
The act denies a state its political and constitutional rights for past
offenses and does not punish only for denials or abridfement of the
right to vote after the enactment of the act; i.e., is a bill of attainder.

Section 4(a), page 3, provides for the commencement of the ex-
aminer procedure at the will of the Attorney General under either of
two separate circumstances: (1) That he has received complaints in
writing from 20 or more residents of a political subdivision coming
under section 3(a) alleging that they had been denied the right to
vote by reason of race or color. There is no requirement that these
be affidavits or sworn statements. The Attorney General is given
absolute discretion as to whether he believes such -complaints (o be
meritorious, No right is given the State to challenge these statements
or to be heard thereon, and the affected State is, therefore, denied
any right to a hearing as to whether or not the examiner procedure
should go into effect in that area or unit; or (2) the Attorney General
is granted the arbitrary right to institute examiner procedure if in his
judgment it is necessary to enforce the guarantees of the 15th amend-
ment. No right to a hearing is granted the State. .

By section 5(a), page 4, rights of the State with reference to regis-
tration of electors are taken from the State. The Federal examiners
are given the full right to examine applicants concerning their qualifi-
cations for voting. Arbitrary power is given the Commission. The
section provides that the application shall be in “such form as the
Commission may require.” l?I‘he only requirement is that it contain
an allegation that the applicant is not registered to vote, The
requirement that within 90 days preceding his application he has
been denied the opportunity to register is placed in the section but
then it is provided that this provision “may be waived by the Attorney
General.” The Attorney General thus may, at his whim or fancy,
write out any requirement of exhaustion of remedies by the applicant.
There is no positive requirement that the applicants meet the Missis-
sippi age, residence, sanity, or absence of criminal conviction quulifi-
cations to vote. The only requirement is: “Any- person whom the
examiner finds to have the qualifications prescriged by state law in
accordance with instructions received under 6(62 shall promptly be
placed on a list of eligible voters.” Section 6(b), page 7, is merely
that the Civil Service Commission “shall, after consultation with the
Attorney General, instruct the examiner concerning the qualifi-
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cations required for listing.” Thus, the Commission could ignore
entirely the requirements of State law or determine under the advice
of thedAttorney General which one should be honored and which one
ignored. .

Section 6(a), page 6, purports to give election officials an opportu-
nity to challenge the fist of eligible voters prepared by the exam-
iner. The list is required to be transmiited to the appropriate elec-
tion officials at the end of each month, and yet a challenge must be
made within 10 days after the challenged person is listed. Presum-
ably it was intended to be 10 days after the list was transmitted, but
the act does not so provide, No opportunity of any representative
of any election cfficial to be present at the hearing of the applicant
is granted. No vequirement is made that the records of the exam-
ination of the applicant be preserved or be in writing or be available
to election officials. All that the election officials would have would
be a bare list of eligible voters, and an investigation thereof within
10 days would be impossible. The election officials would- have no
knowledge of any facts which would make the applicant a qualified
elector or which would keep him from being a qualified elector. The
challenge must be accompanied by the affidavit of at least two per-
sons having personal knowledge of th: facts constituting grounds for
the challenge. The burden of proof of lack of qualifications for reg-
istration is on the election officials, The finding of the hearing officer
on such a challenge cannot be overturned ‘‘unless clearly erroneous.”
The practical effect of section 6(a) is to deny the State or political
subdivision any right whatsoever to challenge the list.

Section 8, gage 8, arbitrarily takes from the State all legislative
functions with regard to voter qualifications. It provides that no
future law or ordinance can be enacted imposing qualifications for
voting, or rather that it cannot be enforced, if pussed, until the State
of MlSSiSSiF i has brought an action for deciaratory judgment against
the Unite gtates in the District Court for the District of Columbia
and secured an adjudication, with the accompanying burden of proof,
that ‘“such qualifications or procedures will not have the effect of
denying or abridging rights guaranteed by the 16th amendment.”
This prohibition is against any new enactment regardless of its validity
or its constitutionality. _

The mere possibility of future improper administration of a statute
is no ground for forbidding the legisﬁation valid on its face and valid if
properly administered.

By -section 9(a), page 8, severe criminal penalties are imposed.
Subparagraph (e) goes so far as to permit the holding up of the elec-
tion of any official until final hearing, and, therefore, for an indefinite
time, whenever a single person “alleges to an examiner” that he has
not been permitted to vote or that his vote was not counted. No
statement under oath by such person is required. The U.S. attorney
immediately applies to the district court for an order enjoining the
certification of the results of the election, and ‘‘the court shall issue
such an order pending a hearing to determine whether the allegations
are well founded.” * There is thus granted the right for a preliminary
injunction without & hearing and an unlimited holding up of an election
until court procedure is concluded.

Section 11(b) provides that the only court having jurisdiction over
the subject matter of the act is the District Court of the District of
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Columbia, a thousand miles from some of the States which are in-
cluded in the class. :

There is no doubt but that the provisions of this act violate the
constitutional guarantees of the right to justice and remedies for
injuries. The U.S. Constitution, through the due process clause of
the fifth amendment, guarantees open courts, and a remedy for
injuries and prompt justice is guaranteed. While judicial remedies -
can be suspended, they can only be suspended in an emergency and
for a reasonable time. Such guarantees are derived from the Magna
Carta and are self-executing and mandatory. The Magna Carta
conferred on the people of England one of the most highly prized
rights of man; that is, the right guaranteed by the brief but expressive
clause: “We will sell to no man, we will not deny to any- man, either
justice or right.” Due process of law not only requires open courts
and prompt justice, but requires a hearing which is a hesaring in fact
aad not merely in nama,

Here the State of Mississippi has been condemned by legislative
classification without an opportunity to be heard before its rights and
privileges as a State are withdrawn. If it is to question the classifica-
tion, it must do so as a plaintiff with the burden of proof imposed on
a plaintiff and must sustain an impossible burden of proof and must
wait for 10 years to do so. If it is to enact any new law, it must
sustain the burden of proof of innocence, not merely deny guilt.

In Garfield v. Um'te«y States (53 .. Ed. 168; 211 U.S. 219), the Su-
preme Court of the United States said: :

The right to be heard before property is taken or rights or
privileges withdrawn which have been previously legally
awarded is of the essence of due process of law. It is un-
necessary to recite the decisions in which this principle has
been repeatedly recognized. It is enough to say that its
binding obligation has never been questioned in this court.

'I;o the same effect is Bailey v. Alabama (55 L. Ed. 191; 219 U.S.
219).

The opportunity to be heard is an essential requisite of due process
of law (Postal Telegraph v. Newport, 247 U.S. 464; 62 L. Ed. 1215).

Moreover, it must be a real opportunity to be heard as was stated
iﬁ SBri?kS:rhoﬁ—Faris Trust & Sav. Co. v. Hill (74 L. Ed. 1107; 281

S, 673). '

This bill is in reality a bill of attainder directed at the entire
citizenry of the State of Mississippi as a class and depriving them of
political rights or suspending their political rights to control State
elections. ‘

In Cummings v. Missourt (18 L. Ed. 356; 71 U.S. 277), the Court
defined a bill of attainder as follows:

A bill of attainder is a legislative act, which inflicts punish- .
ment without a judicial trial * * *. These bills * * * may
be directed against (individuals or) a whole class * * *,

“Bills of tﬁis sort,” says Mr. Justice Story, ‘“have been
most usually passed * * * in times of violent political ex-
citements * * *’ Punishment * * * embraces deprivation
of suspension of political or civil rights * * *. Any depriva-
{ion or suspension of * * * m’ghtsﬂfor past conduct 18 punish-
ment * * *. These bills may inflict punishment absolutely
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* * * conditionally. * * * To make the enjoyment of a
right dependent upon an impossible condition is equivalent to
an absolute denial of the right under any condition, and such
denial, enforced for a past act, is * * * punishment imposed
for that act.

In [cases of bill of attainder] the legislative body in addi-
tion to its Ie,git,imate function, exercises the powers and office
of judge * * *. It pronounces upon the guilt of the party,
without any of the forms of safeguards of trial; it determines
the sufficiency of the proof produced * * *. It fixes the
degree of punishment in accordance with its own notions of
the enormity of the offense.

[Whether] the clauses * * * declare * * * give (or) * * *
assume it * * * the legal result [is] the same, for what cannot
be done directly cannot be done indirectly. The don-
stitution deals with substance, not shadows * * * It [the
constitutional prohibition] intended that the rights of the
citizens should be secure against deprivation for past conduct
by legislative enactment, under any form, however disguised.

In Ex parte Garland (71 U.S. 333; 18 Li. Ed. 366), the Court struck
down an act of Congress as a bill of attainder prohibited by the
Federal Constitution.,

Here the citizens of Mississippi are denied their constitutional right
to prescribe the qualifications of electors, if they are determined,
without a hearing, to come under section 3(a) of the act, because of
facts existing prior to the date of the act. This denial lasts for “10
years after the entry of a final judgment of any court of the United
States, whether entered prior to or after the enactment of this act.”
This is unquestionably a deprivation of political rights for a full
10-year period because of past activities.

That this placing of the burden of proof of lack of guilt on the State
of Mississippi is denial of due process is clearly brought out in Speiser
v. Randall (2 L. Ed. 2d, 1460; 357 U.S. 513). . v

In Bailey v. Alabama (219 U.S. 219, 239; 55 L. Ed. 191, 200; 31
S. Ct. 145), the Court said:

It is apparent that a constitutional prohibition cannot
be transgressed indirectly by the creation of a statutory pre-
sumption any more than it can be violated by direct enact-
ment. The power to create presumptions.is not a means
of escape from constitutional restrictions.

S. 1664, in denying to a few States rights enjoyed by the other States of
the Union, 1s 'gwahdf Y .

The proposed legislation would deprive Mississippi and a few of her
sister States of the right to fix qualifications of voters. It takes from
those few States the right to legislate in this field. The remainin
States of the Union are left free to exercise their full constitutiona
rights in this field. Thus, the act attempts to place Mississippi and
a few other States in a straitjacket so far as their election laws are
concerned. In so doing the act is invalid. There is no such thing as
a second-class State. %Every State in this Union is equal to every
other State and is guaranteed the rights and privileges eni'&yed by
every other State. In Coyle v. Smith (221 U.S. 559; 55 L. Ed. 853),
the Supreme Court said: :
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The power is to admit ‘“new States into this Union.”
“This Union”” was and is a union of States, equal in power,
dignity, and authority, each competent to exert that
residuum of sovereignty not delegated to the United States
by the Constitution itself.
* * * *® ! *

* * * there is to be found no sanction for the contention
that any State may be deprived of any of the power con-
stitutionally possessed by other States, as States, by reason
of the terms 1n which the acts admitting them to the Union
have been framed.

* * * * *

To this we may add that the constitutional equality of
the States is essential to the harmonious operation of the
scheme upon which the Republic was organized. When that
equality disappears we amy remain a free people, but the

nion will not be the Union of the Constitution.

In Butler v. Thompson (U.S.D.C. Va., 97 F. Supp. 17, affirmed
241 U.S. 937; 95 L. Ed. 1365), it was held that an act of Congress of
1870 prohibiting the State of Virginia from changing its constitution
so.as to deprive any class of citizens the right to vote would be invalid
if construed to prevent that State from enlarging to 3 years its poll
tax requirements as a condition precedent to the right to vote. The
Court said: ' '

The act of 1870, too, must be studied against the back-
ground of the tragic era of which it was a part.

Nor was this act a compact under which Virginia, after
the Civil War, was readmitted to the Union. The Supreme
Court has ruled that the Confederate States were never out

* of the Union and, hence, there was no necessity for readmis-
sion (State of Texas v. White, 7 Wall. 700; 74 1J.S. 700; 19
L. Ed. 227).

This act does not attempt to place Virginia in a strait-
jacket so far as the election laws of Virginia are concerned.
If the act made that attempt, the act would be invalid. All
States, after their admission into the Federal Union, stand
upon equal footing and the constitutional duty of guaran-
teeing each State a republican form of government gives
Jongress no power in admitting a State to impose restric-
tion which would operate to deprive that State of equality
with other States.

S. 1664 violates the constitutional requirement that trial of all crimes
shall be by jury, and such trials shall be held in the State where said
crimes shall have been committed '

S. 1564 completely ignores the fact that clause 3 of section 2 of
article I1I provides:

The Trial of all Crimes, except in Cases of Impeachment,
shall be by jury; and such Trial shall be held in the State where
the said Crimes shall have been committed; but when not com-
mitted within any State, the Trial shall be at such Place or
Places as the Congress may by Law have directed.
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The bill also ignores the sixth amendment to the Constitution
which provides:

In all criminal’ prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been commatted,
which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation;
to be confronted with the witnesses against him; to have
compulsory process for obtaining Witnesses in his favor,
and to have the Assistance of Counsel for his defense.

Section 9 of the bill provides criminal penalties which include a
$5,000 fine or imprisonment for not more than 5 years, or both, for
violations of the act.

Section 8 of the act provides for the filing of actions thereunder in
the U.S. District Court for the District of Columbia, and further
provides: ‘

All actions hereunder shall be heard by a three-{ludge court,
%nd there shall be a right of direct appeal to the Supreme
ourt.

Section 11(b) provides that no court other than the District Court
for the District OF Columbia shall have jurisdiction to issue an{ declara-
tory {ud ment or injunctions against the enforcement of the bill. The
act clearly violates the above-quoted sections of the Constitution as

-well as the seventh amendment, which provides:

In suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall be
preserved, and no fact tried by a jury shall be otherwise re-
examined in any Court of the United States, than according
to the rules of the common law.

The composition of and procedure before three-judge courts is estab-
lished by section 2284 of title 28, United States Code. This Federal
statute does not authorize or permit the right of trail by jury before a
three-judge court. Therefore, the provisions of this act, and speci-
fically section 8 thereof, requiring ‘“all actions hereunder’’ to be heard
by a three-judge court automatically deprives a person charged with a
criminal offense under this act of a trial by jury as guaranteed by the
Constitution of the United States. The act is clearly unconstitu-
tional in this respect.

The reason for the bill is perfectly obvious and known to all.
Civil rights organizations began welKorganized demonstrations in
Selma, Ala. They were continued day after day and week after week
“until the inevitable act of violence occurred. Television cameras
were present to publicize this event before the entire Nation. The
leader of the demonstrations immediately went to Washington and
was afforded an interview by the President and the Vice President of
the United States. Under highly emotional circumstances, the
President presented this bill to a joint session of Congress, calling for
its inmeédiate passage. Enveloped by this mass hysteria, the Senate
of the United States orders this committee to report a bill fraught
with constitutional defects back to the Senate by April 9, 1965. 1
respectfully submit that this is not the atmosphere or the manner in
which serious constitutional questions should be resolved. Instant
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legislative action, in an effort to cure what is believed to be an existing
wrong, can only do irreparable damage to the constitutional rights
of the people of this great country. .

Senator John F. Kennedy, in ‘Profiles in Courage,” described
Senator George Norris’ opposition to the armed ship bill by saying:

He was fearful of the bill’s broad grant of authority, and he
was resentful of the manner in which it was being steam-
rolled through the Congress. It is not now important whether
Norris was right or wrong. What is now important is the
courage he displayed in support of his convictions..

The same author also quotes Senator Norris as follows:

I have no desire to hold public office if T am expected

blindly to follow in my official actions the dictation of & news-

aper combination * * * or be a rubberstamp even for the
resident of the United States.

I hope and pray that the wisdom of that outstanding liberal Senator
is embodied in the breasts of a sufficient number of the present
Members of this august body to grant right and reason an opportunity
to be heard.

The present emotionalism does not justify taking constitutional
shortcuts. A desirable goal does not justify an unconstitutional
means. If the accomplishments of this bill are desirable, let them be
forthcoming in the only legal way—by constitutional amendment,.
The first President of our country, mindful of the disposition of men
to shake off the restraining bonds of the Constitution when the situa-
tion seemed to demand it or make it politically expedient, said in his
Farewell Address: 4

If, in the opinion of the people, the distribution or modifi-
cation of the constitutional powers be in any particular
wrong, let it be corrected by an amendment in the way which
the Constitution designates. But let there be no change
by usurpation; for though this in one instance may be the
instrument for good, it is the customary weapon by which
free governmenls are destroyed. The precedent must
always greatly overbalance, in permanent evil, any par-
tiptll(llar or transient benefit which the use can at any time
yield.

I appreciate very much the courtesies extended to me by the chair-
man and members of this committee. :

O
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JOINT VIEWSOF 12 MEMBERS OF THE JUDICIARY
COMMITTEE RELATING TO THE VOTING RIGHTS ACT
OF 1965

The undersigned 12 members of the committee jointly submit the
following individual views.

INTRODUCTION

The bill as introduced and reported is primarily intended to enforce
the 15th amendment to the Constitution of the United States. Two-
principal means have been selected to accomplish this purpose. -First,
the biﬁ would suspend the use of literacy and other tests and certain
devices in areas where there is reason to believe that such tests and
devices have been and are being used to discriminate on account of
race and color. Second, the bill authorizes the appointment of Fed-
eral examiners to register persons in such areas. gx'iminal and civil
remedies are provided for enforcement.

Because of differences of view concerning certain provisions of the
bill, for example, section 9 which prohibits denial of the right to
vote in any election for failure to pay a poll tax and section 4(a) (2)
which provides a judicial avenue for States and subdivisions to seek
the lifting of certain prohibitions otherwise imposed by the bill, these
joint views do not cover such provisions. However, in the hope and
expectation that a joint statement of those matters as to which we are
agreed will be helpful, we submit this statement to express our
reolo;gnition of the need for new, strong legislation to protect voting
rights.

gWe all recognize the necessity to eradicate once and for all the
chronic system of racial discrimination which has for so long excluded
so many citizens from the electorate because of the color of their
skins, contrary to the explicit command of the 15th amendment.
We are also submitting an analysis of the various provisions of the
bill as reported.

Three times within the past 8 years the Congress has attempted
to secure the constitutional right to vote free from racial discrimipa-
tion. Those attempts have not been full successful.

COMMITTEE ACTION

The President presented his proposals for a voting rights bill
to a joint session of Congress on the evening of March 15, 1965,
by a personal address and a written message. On March 16, the Senate
received the President’s message on voting rights and on March 17
the President submitted to the Senate the draft of the propose(i
legislation. This was introduced on Thursday, March 18, as S. 1564,
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by Senators Mansfield, Dirksen, and a bipartisan group of 64 other
Senators, and the Senate adopted a motion to refer the bill to the
committee with instructions to report it back by April 9, 1965.

On Tuesday, March 23, the committee began hearings. Attorney
General Katzenbach, the first witness, appeared for 3 consecutive days,
in support of the need for and the constitutionality of the legislation:
The Attorney Genéral was questioned at length on many aspects of
the bill. On March 29, hearings were resumed, with Mr. Charles
Bloch, an attorney from the State of Geox(‘igia appearing in opposi-
tion to the bill. gn March 30, Judge Leander H. erez, representing
Governor McKeithen of Louisiana, testified in opposition to the
legislation.. : . o :

The Acting Director of the Census, Mr. A, Ross Eckler, and Mr.
John W. Macy, Chairman of the U.S. Civil Service Commission,
appeared in support of the bill on March 31. The assistant attorney

neral of Georgia, Mr. Paul Rodgers, Jr., appeared in opposition.

n April 1 further testimony was heard—from Senator Sparkman,
of Alabama, Mr. John Kilpatrick,-editor, of Richmond,, a.,-Tepre-
senting the Virginia Commission on Constitutional Government, the
Honorable Robert Y. Button, attorney general of Virginia, Mr. Fred-
erick Gray, former attorney general of Virginia, and Mr. ‘Thomas
Watkins, attorney, representing the Governor of Mississippi. On
April 2, Mr. Frank Mizell, attorney, ag)peared to testify as representa-
tive of a number of registrars of the State of Alabama. , A statement
from Attorney General Bruton, of North Carolina, was introduced
into the record. On April 5, the committee heard the views of Senator
Williams of Delaware, Senator Stennis, of Mississippi, and Senator
Thurmond, of South Carolina. On April 6, 7, 8, and 9, the committee
concluded its consideration of the bill in executive session.

From the interchange of ideas with these competent witnesses, com-
ing from various parts of the country and representing different points
of view, and from the plentiful and pertinent documentary material
supplie& by committee members and witnesses, a meaningful record
was developed. On April 9, in conformity with instruction of the
Senate, the bill was reported with amendments but because of the dif-
ferences previously noted and insufficient time to resolve them, no rec-
ommendation was made.

HISTORICAL BACKGROUND

(a) The 16th amendment and reldated legislation

The 15th amendment, ratified nearly a century ago, provides that
neither the Federal Government nor any State shall deny or abridge
the right to vote on account of race, color, or previous condition of
servitude, and specifically authorizes the Congress to enforce its pro-
visions by appropriate legislation,

In May 1870, immediately after ratification, a sweeping statute to
enforce the right to vote was enacted, act of May 31, 1870, 16 Stat. 140.
This act declared the right of all citizens to vote without distinction
of race, color, or £reﬁous condition of servitude ; subjected to criminal
penalties State officials who failed to Five all citizens equal opportunity
to qualify to vote; and punished violence, intimidation, and conspira-
cies to interfere with registration or voting. U.S. attorneys, marshals,
and commissioners were charged with arresting and prosecutirig per-
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sons who violated the act and interference with these Federal officers
was made punishable as a crime. :

Another statute was passed the following year providing for a sys-
tem of Federal supervisors of elections, act of February 28, 1871, 16
Stat. 4313. Among the duties of these supervisors were inspection
of registration booﬁs and supervision of registration, poll watchin
on election day, counting ballots cast, and certifying the results of
elections.

While these measures were sweeping, their enforcement was ulti.
wately ineffective, and by 1894 most of them had been repealed.

() Literacy tests and similar devices

Beginning in the early 1890’s a number of States enacted legislation
establishing new voting qualifications. Among them was the literacy
test. Prior to 1890, apparently no Southern State required proof of
literacy, understanding of constitutional provisions or of the obliga-
tions of citizenship, or good moral character, as prerequisites to voting,
However, as the following table shows, these tests and devices were
soon to appear. in most of the States with large Negro gopulations.‘

1. lgeadin and/or writing : Mississippi (1890), South Carolina

1895), N orti Carolina (1900), Alabama (1901), Virginia (1902),

eorgia (1908), Louisiana (1921). And see Oklahoma (1910).

2. Completion of an application form: Louisiana (1898), Vir-
ginia (1902), Louisiana (1921 ,Mississippi (1954),

3. Oral constitutional “understanding” and “interpretation”
tests: Mississippi (1890), South Carolina (1895), Virginia (1902),
Louisiana (1921).

4, Understanding of the duties and obligations of citizenship:
é\]aba)ma (1901), Georgia (1908), Lousiana (1921), Mississippi

1954).

5. Good moral character requirement (other than nonconvic-
tion of a crime): Alabama (1901), Georgia (1908), Louisiana
(1921), Mississippi (1960). ,

- It is significant that in 1890, 69 percent or more of the adult Negroes
in seven Southern States which adopted these tests were illiterate
(Alabama, 78 percent; Louisiana, 77 percent; Georgia, 75 percent;
Mississippi, 74 percent; South Carolina, 73 percent; North Carolina,
70 percent; Virginia, 69 percent). These percentages were much
higher than comparable figures for white illiteracy (Alabama, 19
percent; Louisiana, 19 percent; Georgia, 17 percent; Mississippi, 13
percent ; South Carolina, 18 percent; North Carolina, 25 percent; Vir-
ﬂrllia, 15 percent). See Compendium of the Eleventh Census, part

» page 316, -

Atpthe same time alternative provisions for qualifying to vote were
adopted to assure that illiterate whites were not disfranchised. Thus,
in Louisiana, North Carolina, and Oklahoma, white voters were ex-
empted from the literacy test by a “‘voting’ grandfather clause.”
Touisiana constitution, 1898, article 197, section 5; North Carolina

1 A number of examples appearing in the committee record showing that these tests and
devices were adoped to disenfranchise the Negro, See, for example, Ratliff v. Beall,
74 Miss, 247, 20 8. Rept, ‘885, where the Mississippi Supreme Court, referring to the
convention which adopted the Mississippl consitution of 1890 which contalned literacy
requirements, remarked that ‘within the fleld of permissible action under the limitations
imposed by the Federal Constitution, the convention swept the circle of expedlents {0
obutruct the exercise of the franchise by the Negro race,” 74 S, 208. See also

Miss, )
Un‘tlid 1%;“8 V. Migefssippd, No, 78, October term 1964, decided Mar. 8, 1965 (Slip op.
pp. 14-15).
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constitution, 1876, article VI, section 4, as amended in 1900 ; Oklahoma
constitution, 1907, article I1I, section 4a, as amended in 1910. The
same result was accomplished in Alabama, Georgia, and Virginia by
the so-called “ ‘fighting’ grandfather clause.” See Alabama constitu-
tion, 1901, section 180 ; Georgia constitution, 1877, article II, section 1,
paragraph IV (1-2), as amended in 1908; Virginia constitution, 1902,
section 19. Several of these States provided a separate exemption
from the literacy requirement for property holders. See Louisiana
constitution, 1898, article 107, section 4; A¥abama constitution, 1901,
section 181, second; Virginia constitutien, 1902, section 19, third;
Georgia constitution, 1877, article II, section 1, paragraph IV (5).
And Alabama and Georgia additionally exempted l[;lersons of “good
moral character” who understood “the duties and obligations of citi-
zenship under a republican form of government.” Alabama constitu-
tion, 1901, section 180, third; Georgia constitution, 1877, article II,
section 1, paragraph IV (3), as amended in 1908. Another device, in-
vented by Mississippi, and followed, for a time, by South Carolina
and Virginia (and later Louisiana) offered white illiterates an oppor-
tunity to qualify by satisfying the registrar that they could “under-
stand” and “interpret’ a constitutional text when it was read to them.
Mississippi constitution, 1890, section 244; South Carolina constitu-
tion, 1895, article II, section 4(¢) ; Virginia constitution, 1902, section
19, fourth; Louisiana constitution, 1921, article VIII, section 1(d).
For later registrants, South Carolina substituled a property alterna-
tive. South Carolina constitution, 1895, article II, section 4(d). The
grandfather clause was struck down by the Supreme Court in 1915
(Guiam v. United States, 238 U.S. 347) but the other devices remained
and discrimination continued.

(¢) Othermethods of discrimination

The history of 15th amendment litigation in the Supreme Court—
from the beginning (United States v. Reese, 92 US. 214; Lz Parte
Yarborough,110 U.S. 651) through the “grandfather clause” (Guinn,
supra; Myers v. Anderson, 238 U.S. 368), and the “white primary”
(Niwon v, Herndon, 273 U.S. 536 ; Nizon v. Condon, 286 U.S. 13 ; Smath
v. Allwright, 321 U.S. 649; Terry v. Adams, 345 U.S. 461), the resort
to procedural hurdles (Lene v. Wilson, 307 U.S. 268), to racial gerry-
mandering (Gomillion v. Lightfoot, 364 U.S. 339), to improper chal-
lenges (United States v. Thomas, 362 U.S. 58), and, finally, the dis-
criminatory use of tests (Schnell v. Davis, 336 Us. 933; Alabama v.
United States, 371 U.S. 37; Louisiana v. nited States, supra)—indi-
cates both the variety of means employed to bar Negro voting and the
durability of these discriminatory policies.

The barring of one contrivance has too often caused no change in
result, only in methods. See dissentin%‘Opinion of Judge John Brown
in United States v. Mississippi, 229 F. Supp. 925, reversed and re-
mcmdedz — U.S. — (1965). The 15th amendment was intended to
nullify “sophisticated as well as simple-minded modes of discrimina-
tion,” Lane v. Wilson, 307 U.S. 263, 275 (1939).

RECENT CONGRESSIONAL EFFORTS TO ELIMINATE DISCRIMINATION: THE
CIVIL RIGHTB ACTS OF 1957, 1960, AND 1964

In 1957 , Congress enacted its first major civil rights statute since
the Reconstruction era. The Civil Rights Act of 1957 authorized the
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Attorney General to bring civil actions for injunctive relief to redress
denials of the right to vote on accournt of race or color. He was also
authorized to seek injunctive relief against intimidation, threats, or
coercion for the purpose of interfering with the right to vote in
Federal elections,

The 1957 act also created the Civil Rights Commission and charged
it with investigating denials on the right to vote and other matters,

The act’s impact, on eliminating voting discrimination has been dis-
appointing. The inability to galn access to voting records impeded
egective enforcement of the act. In one suit, it was held that whers
registrars had resigned there was no one who could be sued since the
act, in the view of the Court, did not authorize suit against the State
as such, United States v. Alabama, 171 F. Supp. 720 (M.D. Ala,
1959), affirmed, 267 F. 2d 808 (C.A. 5, 1961). ile this case was
pending in the Supreme Court, Congress enacted the Civil Rights
Act of 1960, whicﬁ contained a provision specifically authorizing
joinder of a State as a party defendant. ' o

The 1960 statute also amended the 1957 act in two other significant
respects. First it required election officers to retain and preserve
voting records and to permit the Attorney General or his representa-
tives to inspect and photograph the records. Second, it provided
that if, in a suit under the 1957 act the court finds that discrimina.
tion has been pursuant to a “pattern or practice,” persons who are
thereaftor refused registration by State officials may apply directly
to a Federal court or a voting referee, and that the court or referee
shall issue an applicant a certificate entitling him to vote if he is
found qualified under State law, and “qualified under State law”
was defined to mean_qualifications not more stringent than- those
required of persons who were registered by State officials in the past,

Additional modifications in the voting laws were made in the Civil
Rights Act of 1964. Title I of that act provided for the expedition
of voting suits and their trial before a three-judge district court
with a direct appeal to the Supreme Court. The 1964 statute also

rohibited, wit]lu) respect to registration conducted under State law

or elections held solely or in part for Federal offices, (1) the use of

voting qualifications, practices, and standards different from those
applied under such law to other individuals in the past; (ii) the
rejection of applicants because of immaterial errors or omissions
‘made by applicants filling out registration forms; and (iii) the use
of literacy tests as a qualification for voting unless they are admin-
istered and conducted wholly in writing. The statute further estab-
lished a rebuttable presumption of literacy flowing from the com-
pletion of six grades in any recognized school. . ,

THE ADEQUACY OF THE CIVII, RIGHTS ACTS OF. 1957, 1960, AND 1964 .

Experiencee has shown that the case-by-case litigation approach
will not solve the voting discrimination problem. The statistics alone
are conclusive. In Alabama in 1964 only 19.4 percent of voting age
Negroes were registered to vote, an increase of only 9.2 percent since
1958. In Mississippi apfroximate]y 6.4 percent of voting age Negroes
were registered in 1964, compared to 4.4 percent 10 years earlier.
And in Louisiana Negro registration appears to have increased only
one-tenth of 1 percent between 1958 and 1965,
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" The inadequacy of existing laws is attributable to both the in-
transigence of local officials and dilatory tactics, two factors which
have largely neutralized AXem's of litigating effort by the Department
of Justice. The former Assistant Attorney Genera] in charge of the
Civil Rights Division, Mr. Burke Marshall, stated in his recent book,
“Federalism and Civil Rights,” at page 16:

When the will to keep Negro registration to & minimum is
strong, and the routine of determining whose applications are
acceptable is within the discretion of local officials, the lati-
tude for discrimination is almost endless. The practices that
can be used are virtually infinite.

Mr. Marshall also described the first four cases filed in 1961 as
“characterized by seeminily endless litigation to bring about minimal
results,” id. at 82. The history of one of those cases—filed against
the Board of Registrars of Dallas County, Ala.—illustrates this fail-
ure of existing law.

Dallas County, with Selma as the county seat, has a voting-age
population of ag%)roximately 29,500, of whom 14,500 are white persons
ang 15,000 are Negroes. In 1961, 9,195 of the whites—64 percent of
the voting-age total—and 1566 Negroes—1 percent of the total-—were
registered to vote in Dallas County.

On April 13,1961, the Government filed a lawsuit against the count
board -of registrars under the Civil Rights Acts of 1957 and 1960.
The district court and the court of a§ als found that the registrars
in office when the suit was filed ha I{;‘/een engaging for years in a
pattern and practice of discrimination against Negroes, But when
the case came to trial 13 months later, those registrars had resigned
and new ones had been appointed. Although there was proof of dis-
crimination by prior registrars, including the misuse of the application
form as a test, the court found that the present registrars were not
discriminating and it declined to issue an injunction. The Court of
Appeals for the Fifth Circuit reversed, and, among other thinzgs, it
disapproved the rejection of one Negro appiicant or lack of “good
moral character” without a hearing and on the basis of rumor and
gossip. However, the court of appeals rejected the Government’s
contention that the registrars should be required to apply to Ne-
groes the same standards applied to whites during the period of
diserimination.

This form of relief, usually characterized as “freezing relief,” is em-
bodied in the voting referee provision of the Civil Rights Act of 1960
(42 US.C. 1971(0)% and, in recent cases, the court of appeals has ap-
plied the “freezing” principle. (See, United States v. Mississippi
(Walthall County), 339 F. 2d 679 (C.A. b, 1964) ; United States v.
Dulee, 332 F. 2d 759 (C.A. 5, 1964) ), as has the Supreme Court; Low:-
siana v. United States, — U.S. — (Mar. 8, 1965). But the failure to
seenre “freezing” relief in the first Dallas County appenl spelled sub-
stantial failure of 214 years of effort to end voting discrimination in
that county,

The Dallas County Board of Registrars continued to discriminate
after the injunction was issued. It was proved at the second trial that
between May 1962 and August 1964 795 applications for registration
had been filed by Negroes but that only 93—12 percent of the Negro
applicants—had been registered. During the same period, 945 of 1,232
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white applicants—more than 75 percent—were registered. The court
found that specific discriminatory practices were still used, includin
the manipulation of literacy requirements. It pointed out that the
registrars had raised the standards for both Negro and white appli-
cants; that the percentage of rejections for both races had more than
doubled since t}le first trial in May 1962. Only a token number of
Negroes were registered. These discriminatory practices assured that
white political supremacy was unlawfully maintained in Dallas
County.

In February 1964, an additional barrier to Negro registration was
erected when registrars throughout Alabama, including those in Dallas
County, began using a new application form which included a difficult
literacy and knowledge-of-government test. In September 1964 an-
other, and still more diflicult test, prescribed by the Staté supreme
court, was adopted and administered by the Dallas County registrars,
Because registration in Alabama is permanent, the great majority of
white voters in Selma, already registered under easier standards, were
not, required to pass these tests, so that, as a practical matter, it was
applied almost exclusively to theunregistered Negroes.

n February 4, 1965, nearly 4 years after suit was originally filed,
the district court entered a second decree which, among other things,
enjoined use of the new literacy and knowledge-of-government tests
and dealt with serious problems of 'delay in processing applications for
reg.?stration. ‘ -

he effectiveness of the litigation approach in Selma, Ala., is to be
judged, in large measure, by the fact that less than 3 percent of the
voting age Negroes in Dallas County are registered to vote.

The voting referee provisions have also proved inadequate in Perry
County, Ala. In August 1962, a suit was brought against the Perry
County Board of Registrars under the Civil Rights Acts of 1957 and
1960, alleging racial discrimination against Negro applicants for voter
registration. As the court found, at that time 3,100 white persons—
90 percent of the adult whites—and 257 Negroes—5 percent of the
adult Negroes—were registered to vote. After a trial in October 1962,
the Federal district court in November enjoined the board of registrars
from discriminating and from engaging in a number of specific dis-
criminatory practices, including the rejection of applicants for incon-
sequential errors on the application form.

In January 1963, civil contempt proceedings were initiated, on the
ground that the board had defied the court’s order. At the same tinie,
and in order to bring about the registration of qualified Negroes, the
voting referee machinery of the 1960 act—which permits application
for registration to be made directly to the court or to a voting referee—
was invoked by 173 Perry County Negroes who wrote letters to the
Federal district court explaining that their applications for registra-
tion had been rejected by the State registrars since the court’s decree
and asking the court’s help. The relief provided by the court was to
order the board of registrars to meet on special registration days and
reconsider the qualifications of those who had written the letters.
The board of registrars met, reconsidered, and again rejected most of
these Negro applicants.

During August and September 1963, an additional 175 letters were
filed in the district court. Again the court did not consider them
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directly, ruling that these letters “do not contain requisite information
to qualify them as applications” under the statute.

In July 1964, the court of appeals reversed, directed the district
court to process the applications, and suggested that “the judge may
well find it helpful to utilize the'services of a referee.”

In Septembsr 1964, the district court appointed a practicing attor-
ney from nearby Hale County, Ala., to act as referce. The referee
notified the Negroes who had written letters to the coutt that he would
hold hearings on their applications, and 134 Negroes presented them-
selves to demonstrate their qualifications. ,

Although the statute provides that in judging the applicant’s'quali-
fications to vote, the standards used may be no more stringent ‘than
those previously applied to white applicants during the period of dis-
crimination, and although virtually no standards of literacy had been
imposed in the past, the referee administered to the Negroes a knowl-
edge-of-government test and a literacy test. He also subjected them to
an oral dictation test, notwithstanding the earlier enactment of the
1964 Civil Rights Act requiring literacy tests to be “wholly in writing.”

Following the hearings, the referee filed his reports in the district
court, recommending the rejection of 110 of the 134 Negroes. On No-
vember 18, the district court confirmed the referee’s report in all
respects.

‘he Department of Justice appealed and, this time, obtained an
order expediting the hearing of the appeal, which is now set for'argu-
ment on May 20, 1965—over 2 years after the first applications were
filed in the district court under the voting referee provisions of the
Civil Rights Act of 1960. , _

The history of the Perry County case points up some of the inade-
quacies of the voting referee machinery of the 1960 act. Delay is one
defect. Because the government must challenge the referee’s decisions,
the 1960 act has the effect of interjecting yet another stage of litigation
into the case. There are other defects. The remedy is not applicable
at all until the Government has brought and won a lawsuit and proved
discrimination “pursuant to a pattern or practice.” The statute re-
quires that referees be qualified voters of the Federal judicial district.
In some districts, because of community pressures, this is difficult.

DISCRIMINATORY MIGUSE OF TESTS AND DEVICES IS A WIDESPREAD
PRACTICE

The most graphic evidence of the use of tests and devices to deny
or abridge the right to vote on account of race or color appears in tables
submitted for the record by the Department of Justice (apps. G, H,
and I). These tables show that the Department has instituted 12
voting discrimination suits in Alabama, 22 in Mississippi, and 14 in
Louisiana.

The results of the suits which have gone to judgment to date are
striking. No voting discrimination suit has ever been concluded with-
out & judicial finding of racial discrimination by either the district
court or the court of appeals. In Alabama eight cases have been
decided, and the courts have found discriminatory use of tests and
devices in all eight. In Mississippi nine cases have been decided, and
the courts have found disciriminatory use of tests and devices in all

8. Kept. 162, 890-1, pt. 8——2
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nine. Again, in Louisiana, nine cases have been decided, and the
courts have found disciriminatory use of tests and devices in all nine,

Nor has the abuse of tests and devices in these instances reflected
only isolated deviations from the norm. In all eight decided cases
in Alabama the courts have found that the discriminatory use of
tests or devices has been pursuant to a “pattern or practice” of racial
discrimination. In seven of the nine concluded lawsuits in Louisiana
a pattern or practice has been found, and, of the other two, the pattern
or practice issue is yet to be decided by the court in one case, and the
other was decided prior to enactment of the 1960 Act which first
enacted into law the pattern or practice concept. And in Mississippi,
of the nine cases decided by the district courts, a pattern or practice
has been found by the courts in five cases, the defendants have ad-
mitted a pattern or practice in two others, and appeals are currently
pending in the other two.

For example, in United States v. Louisiana (225 F. Supp. 353 (E.D.
La. 1963) ), where the United States challenp.]zed the validity of the
State’s constitutional interpretation test, the three-judge court found
“massive evidence that the registrars [in a number of different coun-
ties] discriminated against Negroes not as isolated or accidental or
unpredictable acts of unfairness by particular individuals, but as a
matter of State policy in a pattern based on the regular, consistent
gredictable unequal application of the tests” (225 F. Supp. 381). The

upreme Court, afﬁrmmg the district court, found that the constitu-
tional interpretation test “as written and applied was part of a success-
ful plan to deprive Louisiana Negroes of their right to vote.”

SI;milurly, the application form has often been used as a test which
only Negroes must “pass” in order to qualify. In United States v.
Alabama {334 F. 2d 583 (C.A. 5)), the court of anpeals found that
the requirement of filling out a lengthy application form “became the
engine of discrimination” because whites “were given frequent assist-
ance in determining the correct answers” whereas “Negroes not only
failed to receive assistance, [but] their applications were rejected for
slight and technical errors” (304 F. 2d 587). Similarly, in Panola
County, Miss., the court of appeals found the application form “was
treated largely as an information form when submitted by a white
person” but as “a test of skill for the Negro” (United States v. Duke,
332 F.2d 759,767 (C.A.5)). ,

Another example of the difference in treatment accorded whites and
Negroes occurred in George County, Miss., where Negro college grad-
uates were rejected while a white applicant was registered who gave
the following interpretation of a State constitutional provision that
“there shall be no imprisonment for debt”: “I think that a Neorger
should have 2 years in college be fore voting be cause he don’t under
stand.” He also had explained to the registrar’s evident satisfaction
that the duties and obligations of citizenship were “under Standing
of pepper & Government ship bessing.” '

Often'whites are not made to take the tests atall. See United States
v.‘g'lenmvt (231 F. Supp. 913 (W.D. La.)), where Judge Dawkins
said

Professionally trained Negroes [including public school
principals ¢ .1 teachers] were rejected on the basis of the oral
test, while waite persons with sixth grade education and less
were registered without taking the test at all,
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To the same effect, see United States v. Duke, supra,; United States
v, Mississippi (Walthall County) (339 F. 2d 679 (C.A. 5); United
States v. Raines (189 F. Supp. 121 (N.D. Ga.)) ; United States v.
Wilder (222 F. Supp. 749 (W.D. La.)) ; United States v. Crawford
(229 F, Supp. 898 (W.D. La.) ) ; United States v. Ramsey (8 R.R.L.R.
156 (S.D. Miss.), affirmed, 331 F.2d 824 (C.A.5)).

Similar examples of discriminatory misuse of literacy tests and
devices,-including misuse of the application form as a test, can be
found m United States v. MoEween (180 F. Supp. 10 (E.D. La.),
affirmed, 362 U.S. 580) ; United States v. Atkins (328 F. 2d 733 (C.A.
5)); United States v. Penton (212 F. Supp. 193 (M.D, Ala. 1962) ) ;
I'nited States v. Parker (236 F. Supp. 511 (M.D. Ala. 1964)) ; United
States v, Mississtppt (Walthall County), supra (C.A. b 1964) ; United
States v. Lynd (301 F. 2d 818 (C.A. b}, certiorari denied, 871 U.S.
393 and 321 F. 2d 26 (C.A. b), certiorari denied, 375 U.S. 968);
United States v. Raines, supra; United States v. For (211 F. Supp.
25 (E.D. La.), affirmed, 334 F. 2d 449 (C.A. 5, 1964) ) ; United States
v. Ulement (231 F. Supp. 913 (W.D. La. 1964)) ; United States v.
Wilder, supra; United States v. Ramsey, supra; United States v.
Cartwright (230 F. Supp. 873 ( M.D. Ala.)) ; United States v. Hines
(9 RR.I.R. 1332 (N.D. Ala.)); United States v. Crawford (229 F.
Supp. 898 (W.D. La.)) ; United States v. Association of Citizen Coun-
eils (196 F. Supp, 908 (W.D. Ta.)); United States v. Ford (9
R.R.ILR. 1330 (¢ ID Ala.)); United States v. Cow (— RRILR. —
(N.D. Miss.) ) ; United States v. Atkins (— F. Supp. — (8.D. Ala.
1965) ) ; United States v. Campbell (— F. Supp ~— (N.D. Miss, 1965)).

Tests of knowledge of a wide variety o? subjects, including the
duties and obligations of citizenship, have been used for discrimina-
tory purposes or with a discriminatory effect (United States v. At-
kins, — F. Supp. — (S.D. Ala. 1965) ; United States v. Atkins, 823
F.2d 733 (C.A. b) ; United States v. Parker, 236 F., Supp. 511 (M.D.
Ala, 1964) ; United States v. Louisiana, 225 K. Supp. 553 (E.D. La.),
ofirmed, — U.S. — (March 8, 1965)), including requirements that
the applicant know, understand, or interpret his exact age in years,
months, and days (United States v. McEWween, 190 F. Supp. 10, 12-13
(E.D. La.), affirmed, 362 U.S. 580) or knowledge of local government
(as in United States v. Ward, (S.D. Miss.) appeal pending (C.A.5)).

Decisions in: cases filed by the Department of Justice show that
illiterate whites have been registered in Mississippi in at least Clarke,
Forrest, George, Panola, Sunflower, Tallahatchie and Walthall Coun-
ties. In Alabama illiterate whites were registered at least in Macon
and Sumter Counties. In Louisiana illiterates were registered in Jack-
son and Plaquemines Parishes, ,

Indeed, the practice of registering illiterates is doubtless much more
common than these cases reveal. Often it was not essential to the gov-
ernment’s cases to show this because of other practices which disguise
the registration of illiterate whites, e.g., simple failure to administer
tests to whites at all, assisting whites in filling out forms and answer-
ing questions, allowing whites to register by merely signing the reg-
istration book, registration by proxy, and the like, ,

Thus, in Dallas County, over a 6-year period 47 percent of white
application forms were fiiled out by someone other than the ap-
plicant, and the answers to one question on 1,160 of these forms were
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proved by expert handwriting analysis to have been filled out by a
registrar,

The voucher requirement has similarly been used to effect discrimi-
nation. Registrars have required Negroes, but not whites, to produce
supgorting witnesses to vouch for them (United States v. Ward, 222
F. Supp. 617 (W.D. La.)). Registrars have required Negroes to
produce whites to vouch for them (United States v. Hines, supra;
United States v. Manning, 205 F. Supp. 172 (W.D. La.) ; United
States v. Logue,— F. Supp. — (S.D. Ala.), appeal pending (C.A. 5)
United States v. Ward, supra), and registrars have helped whites,
but not Negroes, in obtaining supporting witnesses (United States v.
Hines, supra).

And “good moral character” requirements have also been instru-
ments of discrimination. In addition to the Dallas County incident
earlier described (United States v. Atkins, 323 F. 2d 733 (C.A. 5)),
such misuse has been challenged in a number of pending suits. Z.g.,
United States v. Ward (No. 21,717 (George County, Miss.) (C.A. 5));
United States v. Damiel (Jefferson Davis County, Miss.) (S.D.
Miss.) ; United States v. Bellanyder (Jefferson County, Ala.). Thus
in George County, Miss., a Negro was rejected for bad character on
the basis of “complaints” of immoral conduct on his part, without
any opportunity for him to rebut the “charge.”

These practices often continue despite the entry of court decrees.
‘To cite but one example, in United States v. Penton (212 F, Supp.
193 (M.D. Ala.)), the district court, noting that it had previously
decided two voting rights suits, said that “in spite of these prior judi-
cial declarations, the evidence in this case makes it clear that the
defendant State of Alabama * * * continues in the belief that some
contrivance may be successfully adopted and practiced for the pur-
pose of thwarting equality in the enjoyment of the right to vote by
citizens of the United States * * *.” Even after the district court’s
decision in Penton, the discriminatory activity continued. In United
States v. Parker (236 F. Supp. 511 (M.D. Ala.)), decided December
17, 1964, the court found that since its previous order in Pem‘onz the
Board of Elections of Montgomery County had instituted a “new
application form * * * ag a means for continuing the rejection of
qualified Negro applicants. * * *” Court orders have also been
evaded or disregarded in Forrest and Tallahatchie Counties in Missis-
sirpi, Dallas, Perry, Bullock, and Macon Counties in Alabama, and
Plaquemines Parish in Louisiana, to cite just some instances.
Moreover, the Department of Justice has filed actions alleging that
Mississippi, Alabama, and Iouisiana have each enacted new and more
onerous qualifications laws which discriminate against Negroes even if
fairly administered, since registration is permanent in these States
and the vast majority of Negroes barred unlawfully in the past must
now submit to these new tests or devices while most of the whites have
a lifetime exemption. See United States v. Board of Registration of
Lowisiana (E.D. La.); United States v. Mississippi (— U.S. —
(March 8, 1965) ) ; Uadted States v. Louisiana (— U.S. — (March 8,
1965) ) ; United Statesv. Baggett (M.D. Ala.).

These facts speak clearly: In widespread areas of several States
tests and devices as defined in this bill have been effectively used to
deny or abridge the right to vote on account of race or color.
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THE MEANS CHOSEN FOR “TRIGGERING’ THE SUSPENSION OF TESTS AND
DEVICES AND FOR AUTHORIZING APPOINTMENT OF EXAMINERS

Section 3 of the bill as reported follows the judicial remedy tradition
by providing for suspension of tests and devices and appointment of
examiners after a judicial determination has been made that violations
of the 15th amendment have occurred (except that examiners may be
appointed as part of interlocutory judicial relief).

Under section 4, however, tests or devices would be suspended, and
the appointment of examiners authorized, upon the coincidence of
three factors: (1) Where such tests or devices were maintained as a
qualification for voting on November 1, 1964; (2) where less than 50
percent of persons of voting age (other than aliens, and military per-
sonnel and their dependents) were registered to vote on November
1, 1964, or voted in the presidential election of 1964; and (3) where
more than 20 percent of the 1960 voting age population was non-
white. In addition, tests and devices would be suspended and ex-
aminers suthorized whenever the Attorney General requests and the
Census Director determines by a survey that fewer than 25 percent
of persons of voting age of any race or color are registered to vote at
the time of the survey.?

The record before the committee leaves no doubt that, where the
three factors described above are present, low electoral participation
is almost always the result of racially discriminatory use of tests and
devices. The evidence supporting this conclusion is overwhelming.

In the presidential election of 1964, ballots were cast by 62 percent
of the American electorate. (See app. A.) Only 17 States fell below
the national average. In 9 of these 17 States, fewer than 50 percent of
the persons of voting age voted in the presidential election of 1964,
Of these nine States, seven employed tests or devices. A survey of reg-
istration data in six of these States (Alabama, Georgia, Louisiana,
Mississippi, South Carolina, and Virginia) indicates that a large pro-
portion of nonwhites of voting age are not registered to vote. (See
app. C.) In these States the low percentage of persons who voted in
the presidential election of November 1964 reflects the large numbers
of nonwhites of voting age who were not registered. Only in Virginia
is less than 20 percent gg the voting age population nonwhite.: How-
ever, in 43 of 130 political subdivisions (counties and independent
cities? in Virginia, in which less than 50 percent of the voting age
population, excluding aliens and persons in active military service and
their dependents, the nonwhite voting age population is more than 20
percent, of the total.

While evidence of racial discrimination in the voting process has
been found in at least five of these States—Alabama, Mississippi,
Louisiana, South Carolina and Georgia--the Department of Justice
has focused its efforts primarily on areas where voting disecrimination
has been most severe,

We have described earlier the large number of lawsuits brought by
the Department of Justice in Alabama, Louisiana, and Mississippi, the
number of court findings of discrimination by abuse of tests and de-
vices, the number of findings of & pattern or practice of discrimination,
and the fact that no voting discrimination case brought by the De-

2'Phe undersigned hold differing views with respect to this provision. It is not discussed
further herein.
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Ii‘artmeng; has ever been concluded without a finding of discrimination.
The statistics for counties in which these numerous suits were brought
uniformly support the conclusion we have reached that low registra-
tion and voting has been the result of racially discriminatory use of
tests and devices. :

Thus, in the Alabama counties where suits were brought by the
Department of Justice, the figures show a substantial nonwhite voting
age population, a high percentage of white registration, a low per-
centage of nonwhite registration and low voter turnout in the presi-
dential election of 1964. (See app. D.) Similarly, in the Mississippi
counties where suits were instituted, the statistics again reveal a suE-
stantial nonwhite voting age population, a high percentage of white
registration and a low voter turnout in the presidential election. (See
app. F). And the statistical pattern holds true in Louisiana: a sub-
stantial nonwhite voting age population in each connty where a suit
has been filed, a high percentage of whites registered, a low percentage
of monwhites registered, and a low voter turnout in the last presi-
dential election. (See app. E.) -

An analysis of the registration data for the States covered by
section 4(b) (1) and (2) reveals a similar pattern: a substantial non-
white voting age population, a high percentage of white registration,
a low percentage of nonwhite registration, a low voter turnout in the
presidential election of 1964, and the use of a test or device. (See

app. C.)

pﬁnother gimilarity exists among the States of Alabama, Georgisa,
Louisiana, Mississippi, and . South Carolina. Each has had .a;general
-public policy of racial segregation evidenced by statutes in force and
effect in the areas of travel, recreation, schools and hospital facilities.
(See app. J.) Of the 21 States which maintain a test or device (see
app. B), there are only 3, other than these 5, which have had a polic
of racial segregation reflected by their laws. In one of these, Nort
Carolina, 29 out of 100 political subdivisions are covered by the bill.
In another, Virginia, 43 out of 130 political subdivisions are covered.
The third, Delaware, is a State whose statutes now reflect a reversal
of that policy. This reversal is evidenced by the recent enactment of
antidiscrimination statutes in areas of public accommodations and
employment.

n the other hand, in most of the States which maintain tests or
devices but in which more than 50 percent of the voting age’ popula-
tion voted in the presidential election of 1964 there are statutes pro-
hibiting racial discrimination in education, public accommodations,
employment, and housing. (See app. K.) Since these States ex-

ress, in o many areas, a public policy against racial diserimination,
1t may be assumed—and the record shows no contrary evidence—that
diserimination in voting on account of race does not exist.
In conclusion it appears— ) .
(a) that where there is a substantial nonwhite voting age
population ; . o
b) that where tests or devices are used; and
(¢) that where there is low voter participation— . .
this low voter participation and accompanying low nonwhite regis-
tration almost always is caused by the discriminatory use of tests or
devices in violation of the 15th amendment,
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Section 4(a) provides for an “escape clause” under which a State or
separate subdivision as to which the determinations provided for in
section 4(b) (1) and (2) have been made as a separate unit may come
into the District Court for the District of Columbia and show that
no test or device has been. used in a discriminatory manner during the
5 preceding years. This means that in such an area where in fact
discrimination has been for that period and is nonexistent—assuming
such an area to exist—that fact may be shown and the prohibition on
tests and devices lifted accordingly. The 5-year period was selected
in order to provide for an appropriate period of proof of the elimina-
tion of the effects of past discrimination.

The undersigned support the provisions of the bill which provide
for the appointment of examiners under the circumstances set. forth in
the bill. History has shown that suspension of the tests and devices
alone would not assure access of all persons to voting and registration
without regard to race or color. The maladministration of tests and
devices has been the major problem. Other tactics of discrimination,
however, have been used and could readily be resorted to by State or
local election officials where tests and devices have been suspended.

That this is so is demonstrated by two recent actions in Louisiana
and Alabama. The registrars in East and West Feliciana Parishes
were enjoined by the t ree-jud%e district court in United States v.
Louistana (226 F. Supp. 358 (E.D. La. 1968), affirmed, — U.S. —
(Mar. 8, 1963)), from using various State literacy tests. Their
response was to close the registration office thus freezing the existing
unlawful registration disparity in those parishes. In Dallas County,
Ala., the registrars (as found by the district court) slowed down
the pace of registration so as to prevent any appreciable number of
Negroes, qualified or not, from completing the registration process.
The a]ilpointment of examiners is the effective answer to such tactics.

We have also provided for the suspension of tests and devices until
such time as the court determines that the State or subdivision has
been for a 5-year period and is free of discrimination. Our reasons
are as follows:

First, it appears from the history of the adoption of the tests and
devices coupl‘e)ad with their record of their administration in the per-
tinent areas that they were not intended to and do not serve any
purpose but to disenfranchise Negroes. In effect, these States and
subdivisions have chosen not to have tests and devices because they
are not applied to all ap%licants to register and vote. Under these
circumstances we believe the applicable rule to be that declared by the
late Mr. Justice Felix Frankfurter:

It would be & narrow conception of jurisprudence to con-
fine the notion of “laws” to what is found written on the stat-
ute books, and to disregard the gloss which life has written
upon it. Settled State practice cannot supplant constitu-
tional guarantee, but it can establish what is State law. The
equal protection clause did not write an empty formalism into
the Constitution. Deeply. embedded traditional ways of
carrying out State policy, * * * are often tougher and truer
law than the dead words of the written text (Nashwille, C.
& St. L. Ry. v. Browning, 810 U.S. 362, 369 (1940)).
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In suspending the use of tests and devices, Congress would be ap-
plying to Negroes the “law” applied to whites. ‘

Second, many tests and devices used in these States are.not sus-
ceptible of fair administration. For example, this is the case with
respect to the requirement that registered voters must vouch for new
applicants in areas where practically no Negroes are registered and
where whites cannot be found to vouch for Negroes.

Third, many State laws setting high registration requirements have
been recently enacted following a long period of racial discrimination,
Fair administration would freeze the present white-Negro registra-
tion disparity created by past violations of the 15th amendment.
As the Supreme Court stated in United States v. Louisiana (— U.S.
—- (Mz(xir. 8, 1965) ), under such circumstances the laws ought not to-ba
applied.

pgourth, the educational differences between whites and Negroes in

the areas to be covered by the prohibitions—diffenences which are
reffected in the record before the committee-—would {mean that equal
application of the tests would abridge 15th amendment rights. This
advantage to whites is directly attributable to the States and localities
involveirfe !

Fifth, it would be unfair to apply these tests or devices to Negroes

in States whose voting laws were enacted while large numbers of
Negroes were illegally disenfranchised and had no say in the adoption
of the laws. The proper solution is to enfranchise the Negroes on the
same terms as the whites have been permitted to vote and then, after
a period of time during which equal voting rights are exercised, per-
mit the people to determine such qualifications as they desire. This
is what the bill will do.
. Sixth, as described, local officials commonly have not applied the
tests and devices to whites, If examiners were required to administer
them, there is risk that, while examiners were applying them to Ne-
groes. who apply, whites would be registered by local officials who
would not be requiring compliance. : e

We are also of the view that an entire State covered by the test and
device prohibition of section 4 must be able to lift the prohibition if
any part of it. is to be. relieved from the requirements of section 4.
The statewide ban is a prophylactic measure grounded on: the prob-
ability of future discrimination throughout the State even if it may.
not now:exist in some areas. Asthe Supreme Court said about title IT
of the Civil Rights Act of 1964

With this situation spreading as the record shows, Congress
was not required to await the total dislocation of com:
merce. * * * “Congress was entitled to provide reasonable
preventive measures * * ' *” (Katzenbach v. MoOlung, 379
U.S: 294, 301).

Moreover, in most of the States affected by section 4 local boards of
registration are so closely and directly controlled by and subject to
the direction of State boards of election—and, indeed, the State leg-
islature—that they would be required to misapply tests and devices,
irrespective of their own inclinations, if this suited the general policy
of the State government.
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 CONSTITUTIONALITY *

The proposed legislation implements the explicit command of the
15th amendment that “the right * * * to vote shall not be denied or
abridged * * * by any State on account of race{or] color.” ’

1. The powerof Congress ‘

Section 2 of the amendment says, with respect to the 15th article of
amendment: “The Congress shall have power to enforce this article
by appropriate legislation” (Amend. XV.,, %)2). Here, then, we draw
on one of the powers expressly delegated by the people and by the
States to the Congress—the power to prevent the denial or abridge-
ment of the right to vote on account of race or color.

No statute confined to enforcing the 15th amendment exemption
from racial discrimination in voting has ever been voided by the Su-
preme Court. The criminal laws involved in the cases of United
States v. Reese (92 U.S. 214), and James v. Bowman (190 U.S, 127),
were held bad because they purported to punish interference with
voting on grounds other than race. Indeed, in Reese (92 U.S. at 218),
and again in Bowman (190 U.S. at 138-139), the Supreme Court
expressly recognized the power of Congress to deal with racial dis-
crimination in voting:

If citizens of one race having certain qualifications are per-
mitted by law to vote, those of another having the same
qualifications must be. Previous to this amendment, there
was no constitutional guarantee against this discrimination :
now there is. It follows that the amendment has invested
the citizens of the United States with a new constitutional
right which is wtihin the protecting power of Congress.
That right is exemption from discrimination in the exercise
of the elective franchise on account of race, color, or previous
condition of servitude. This, under the express provisions
of the second section of the amendment, Congress may en-
force by “appropriate legislation.”

(See also United States v. Raines, 362 U.S. 17 (1957 act) 3 United
States v. Thomas, 362 U.S. 58 (same) ; Hannah v. Larche, 363 U.S.
420 (Civil Rights Commission rules under 1957 act); Alabama v.
United States, 8371 U.S. 37 I\'f 1960 act) ; United States v. Mississippi,
No. 73, this term, decided Mar. 8, 1965 (same) ; Loudsiana v. United
States, No. 67, this term, decided Mar. 8, 1965 (same).)

It remains only to see whether the means suggested are appropriate.
In the case of E'w Parte Virginia, already referred to, still speaking of
gge tlm;e postwar amendments, the Court continues (100 U.S. at

5-346) :

Whatever legislation is appropriate, that is, adapted to
carry out the objects the amendments have in view, whatever
tends to enforce submission to the prohibitions they contain,
and to secure to all persons the enjoyment of perfect equality
of civil rights and the equal protection of the laws against
State denial or invasion, i1f not prohibited, is brought within
the domain of congressional power.

3 This section of the statement 18 not intended to comment upon or discuss the con-
stitutionality of sec. 9, the poll tax provision.

S. Rept. 162, 89-1, pt. 3——3
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See, also, Kverand’s Breweries v. Day (265 U.S. 545, 558-559), ap-
plying the same standard to the enforcement section of the prohibi-
t,i';m )18t.h) amendment., And, see United States v. Raines (362 U.S.
17, 25).

2. Relationship of this bill to the right of theStates to fix qualifications
for voting .

Article I, section 2, and the 17th amendment to the Constitution

?ermits the right of the States to fix the qualifications for voting,

Towever, the 15th amendment outlaws voting discrimination, whether
accomplished by procedural or substantive means. The restriction of
the franchise to whites in the Delaware constitution was a “voting
qualification.” Thus it had to bow before the 15th amendment (Neal
v. Delaware, 108 U.S. 870). So did the grandfather clauses of Okla-
homa and Maryland, which were also substantive qualifications (Guinn
Y. United States, 238 U.S, 347; Myers v. Anderson, 238 U.S. 368).
Nor are only the most obvious devices reached. As the Court said
in Lane v. Wilson (307 U.S. 268, 275) : “The amendment nullifies
sophisticated as well as simple-minded modes of discrimination.”
Literacy tests and similar requirements énjoy no special immunity,
In Lassiter v. Northampton Election Board (360 U.g. 45), the Court
found no fault with a literacy requirement, as such, but it added:
“Of course, a literacy test, fair on its face, may be employed to per-
petuate that diserimination which the 15th amendment was designed
to uproot” (Id. at 53). See, also, Gray v. Sanders (372 U.S. 368,
379). Furthermore, as. the opinion in Lassiter notes, the Court had
earlier affirmed a decision annulling Alabama’s literacy test on the
ground that it was “merely a device to make racial discrimination
easy” (860 U.S. at 53). (See Dawis v. Schnell, 336 U.S. 933, affirming
81 F. Supp. 872.) The Supreme Court has also just voided one of
Louisiana’s literacy tests (Louisiana v. United States, No. 67, this
term, decided March 8, 1965). Mr. Justice Frankfurter, speaking
for the Court in Gomillion v. Lightfoot (364 U.S. 339, 347), a 15th
amendment case said :

When a State exercises power wholly within the domain of
State interést, it is insulated from Federal judicial review.
But such ifsulation is not carried over when State power is
used as an instrument for circumventing a federally pro-
tected right.

Thus, so long as State laws or practices erecting voting qualifica-
tions do not run afoul the 15th amendment or other provisions of the
Constitution, they stand undisturbed. But when State power is
abused, it is subject to Fedéral action by Congress as well as by the
courts under the 15th amendment. That was expressly affirmed in the
Lassiter case where the Supreme Court said that “the suffrage * * *
is subject to the imposition of State standards which are not discrimi-
natory and which do not contravene any restriction that Congress,
acting pursuant to its constitutional powers, has imposed” (360
U.S. 51).

3. The appropriateness of legislation
The factual background is always relevant in assessing the constitu-

tional “apgropriateness” of legislation. See, e.g., Chicago Board of
Trade v. Olsen, 262 U.S. 1, 32; Labor Board v. Jones & Laughlin,
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301 U.S. 1, 43; Wickard v. Filburn, 317 U.S. 111, 125-128; United
States v. Gainey, No. 13, this term, decided March 1, 1965. The rule
applies in the area of persistent racial discrimination. See, e.g.,
Brown v. Board of Education, 347 U.S. 483; Eubanks v. Louisiana,
356 U.S. 684; Griffin v. School Board, 377 U.S. 218; Louisiana V.
United States, No. 67, this term, decided March 8, 1965.

There can be no doubt about the present need for Federal legisla-
tion to-correct widespread violations of the 15th amendment. The
prevailing conditions in those areas where the bill will operate offer
ample justification for congressional action because there is little basis
for supposing that about action, the States and subdivisions affected
will themselves remedy the present situation in view of the history of
the adoption and administration of the several tests and devices
reached by the bill.

The choice of the means to solve a problem within the legitimate
concern of the Congress is largely a legislative question. What the
Supreme Court said in sustaining the constitutionality of the Civil
Rights Act of 1964 is fully applicable: '

* * * where we find that the legislators, in light of the
facts and testimony before them, have a rational basis for
finding a chosen regulatory scheme necessary to the protection
of commerce, our investigation is at an end. * * * (Katzen-
bach v. McClung, 379 U.S. 294, 303-304)..

In enforcing the 15th amendment Congress may forbid the use of
voter qualification laws where necessary to meet the risk of continued
or renewed violations of constitutional rights even though, in the ab-
sence of the course of illegal conduct predicated upon the use of such
tests, the same State laws might be unobjectionable.

The bill provides a means for a State or subdivision to show that it
is not in violation of the 15th amendment. There is ample precedent
for that procedure, See e.g., Emergency Price Control Act of 1942,
section 203 (a), 56 Stat. 23; Civil Rights Act of 1964, section 709 (c),
78 Stat. 241, 263, 42 U.S.C.A. 2000a-8(c) ; Interstate Commerce Act,
section 204 (a) (4a), 49 U.S.C. 304(a) (4&&; Securities and Exchange
Commission Rule 10 B-8 (fs?, romulgated pursuant to Securities Ex-
change Act of 1934, 15 U. Cp 78j(b). Congress has also previously
established a single forum for determining questions of national con-
cern, and the Supreme Court has approved its action. See Emergency
Price Control Act of 1942, section 204 (a), (d), 56 Stat.23; Locketry v.
Phillips, 319 U.S. 182,

ANALYSIS OF THE BILL

The title of the bill has been amended to indicate that this is a bill
to enforce the 15th amendment to the Constitution and “for other
purposes.”

Section 1 :
The first section states that the title of the statute is the “Voting

Rights Act of 1965.”

Section 2

This section grants to all citizens of the United States a right to be
frec from enactment or enforcement of voting qualifications or pre-
requisites to voting or procedures, standards, or practices which deny



20 VOTING RIGHTS LEGISLATION

or abridge the right to vote on account of race or color. The section
is the same as introduced except that changes have been made to make
clear that the rights protected are those of citizens of the United
States and to set out with more specificity the breadth of those rights
and to harmonize the language with title I of the Civil Rights Act of

1964. :

Section 3 :
This section affords a means of dealing with denial or abridgement
of the right to vote on account of race or color wherever it may occur
throughout the States or subdivisions of the United States. Nothing
in this section is intended to limit the powers of a court under statutes
previously enacted. . .

Subsection 3(a).—The bill as introduced did not contain an equiv-
alent of this subsection, The subsection as reported provides that
whenever the Attorney (General brings an action in a State or political
subdivision to enforce the 15th amendment or implementing legisla-
tion, including this statute, the district court is required to authorize
the appointment of examiners (1) as part of interlocutory relief if the
court determines such appointment to be necessary to enforce the 15th
amendment, or (2) as part of any final judgment if the court finds that
the 15th amendment Las been violated in such State or subdivision.
The court shall determine in which subdivision or subdivisions and for
what period of time the appointment of examiners is appropriate to
enforce the guarantees of the 15th amendment., The court is not re-
quired to authorize the appointment of examiners if the incidents of
violations of the 15th amendment (1) have been limited in number
and promptly and effectively corrected by State or local action, (2)
the continuing effect of the incidents has been eliminated, and (3)
there is no reasonable probability of their recurrence. This provision
is in addition to the provisions of section 4 and the provisions for
appointiment of examiners in section 6 (b).

Subsection 3(b).—The bill as introduced did not contain an equiv-
alent of this subsection. Section 3(b) as reported by the committee
provides that whenever the Attorney General brings an action in a
State or a political subdivision to enforce the 15th amendment or
im‘plementing legislation, and the court finds that a test or device (as
detined in subsec, 4(¢)) has been used for the purpose of denying
or abridging the right of any citizen to vote on account of race or color,
the court is required to suspend the use of such test or device in such
State or such subdivisions as the court shall determine is appropriate
and for such period as it deems necessary. If the court finds that any
test or device has been used with the intent to discriminate on account
of race or color or, in the alternative, has had that effect, or both,
it may enjoin the use of tests or devices. A test or device is enjoinable
also 1f its ayplication would perpetuate past discrimination. The
court may, of course, exercise power granted under this subsection at
the same time as it authorizes the appointment of examiners under sub-
section 3(a). o

Subsection 3(¢) —The substance of section 8 of the bill as introduced
has been retained in this subsection and in section 5 of the bill as
reported. This provision is intended, by providing for judicial scru-
tiny of new or changed voting requirements, to insure against the erec-
tion of new discriminatory voting barriers by States or political sub-
divisions which have already been found to have discriminated.
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Subsection 3((2} as reported provides that if in a lawsuit brought
by the Attorney General the court finds violations of the 15th amend-
ment justifying equitable relief, jurisdiction shall be retained as ap-
propriate and the court shall order that any voting qualification, pre-
requisite, standard, practice, or procedure different from that in force
or effect when the action was brought shall be submitted to the Attor-
ney General. If the Attorneﬁ eneral files an objection with the
court within 60 days after such submission to him by the chief legal
officer or other appropriate official of the State, the voting qualification,
prerequisite, standard,.practice, or procedure in dispute shall not be
enforced unless and until the court finds that it does not have the
purpose or will not have the effect of denying or abridging the right to
vote on account of race or color. Neither the court’s finding nor the
Attorney General’s failure to object is to constitute a bar to a sub-
sequent action, for example, one growing out of the a%)licat.ions of
practice or procedure which fad been found unobjectionable on its face,
to enjoin enforcement of such qualification, prerequisite, standard,
practice, or procedure,

Section J _

Subsection 4(a) —This subsection is based upon section 3 of the bill
as introduced, but major modifications have ?)een made. This sub-
section assures that no citizen of the United States in any State or polit-
ical subdivision for which determinations have been made pursuant
to subsection 4(b) shall be denied the right to vote in any Federal,
State, or local election without compliance with any test or device, as
that term is defined in subsection 4(c¢). o

This subsection prescribes 4 the procedure by which States and polit-
ical subdivisions can seek court approval of the use of tests and de-
vices, Such relief may be sought in a declaratory judgmert proceed-
ing before a three-judge district court convened in the District of
Columbia upon application of an entire State,.where the subsection
4(b) determination covers the entire State, or upon application of a
political subdivision with respect to which a sulaseotion 4(b) deter-
mination has been made as a separate unit. A State or political sub-
division, however, will not be permitted to resume the use of tests or
devices unless and until the district court makes one of two determina-
tions:

(1) that no test or device has been used in the plaintiff State
or in the plaintiff political subdivision during the 5 years preced-
ing the filing of the action for the purpose of denying or abridg-
ing the right to vote on account of race or color. The court may
not make this determination if any test or device has been used
with the intent of discriminate on account of race or color or,
in the alternative, if its use has had that effect, or both (subsec-
4(a)(1)):or
. (2) in the alternative that. (@) either the percentage of persons
in such State or political subdivision that voted in the presidential
election most recent to the filing of the action exceeded the na-

4 The bill as introduced would have permitted a State or political subdivision to resume
the use of tests or devices, upon the finding of a three-judge district court convened in the

District of Columbia that nefther the State nor a political subdivision or any person acting

under color of law had engaged during the 10 years preceding the filing of the action in

acts or practices denying or abridzlnf the right to vote for reasons of race or color. No

State or political subdivision could flle such action for 10 years after the entry of a final

judgment determining that denials or abridgment of the right to vote by reason of race or
color had occurred in its territory.
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tional average of persons voting in such election, or that the per-
cent, of persons in the plaintift State or political subdivision that
have been registered to vote by State or local officials exceeds 60
percent. of persons of voting age meeting residence requirements
1 such State or subdivision; and that (6) the State or subdivi-
sion can prove to the satisfaction of the court that there is no
denial or abridgment of the right to vote on account. of race or
color in such State or in any political subdivision of such State
(subsec. 4(a) (2)). Subsection 4(a) further provides that where
a determination is made under either subsection 4(a) (1) or 4(a)
(2) the three-judge court shall retain jurisdiction of such action
for 5 years after judgment and shall reopen the action upon mo-
tion of the Attorney (feneral alleging that a test or device has been
used for the purpose or with the effect of denying or abridging
the right to vote on account of race.
Where a proceeding under subsection 4(a) is brought by a State, it
is our intention that a declaratory judgment issued in favor of such
State shall not preclude the Attorney General, where appropriate,
from requiring the court to reopen the action as to the gtate upon
allegations of discrimination within a subdivision of such State.

Subsecton 4(a) further provides that in any proceeding brought
pursuant to it, a final judgment of any court of the United States,
rendered before or after the passage of this bill (but within 5 years .
of the declaratory judgment proceeﬁing{, determining that there have
been denials or abridgments of the right to vote on account of race
or color through the use of tests or devices anywhere within the
territory of the plaintiff State or political subdivision, may be intro-
duced as prima facie evidence of the facts found by the court. This
proviso, however, is not intended to reduce the legal effect, including
res judicata and estoppel, which such a final judgment has under
existing law.

In any proceeding brought pursuant to this subsection, the Attorney
General shall consent to-the entry of a declaratory judgment if he
determines that he has no reason to believe that any test or device has
been used during the. 5 years preceding the filing of the action for the
purpose or with the effect of denying or abridging the right to vote on
account of race or color, but his consent does not bar a later request
for reopening based, for example, upon the application of a test or
device not previously used in a disecriminatory manner,

Subsection 4 (b).—This subsection prescribes the condtions under
which the provisions of subsection 4 (a) become effective. There are
two alternative formulas., Each formula requires certain factual
determinations—determinations that are not reviewable in court.
Two of the three determinations required under the first formula are
essentially the same as those in subsection 3(a) of the bill as intro-
duced ; the other determination required by this formula is new. The
second formula under this subsection also 1s new.

Formula No. I

Subsection 4 (b) (1).—This is the first of three determinations which
must be made under the first formula before the provisions of sub-
section 4(a) become operative. The Attorney General must determine
that a State or any political subdivision of a State maintained any
test or device on November 1, 1964, as a qualification for voting.
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Subsection 4 (b) (2).—This subsection sets forth the two determi-
nations which the Director of the Census must make under the first
formula before the provisions of subsection 4(a) become operative:

(@) First, the Director of the Census must determine that less
than 50 percent of the persons of voting age, other than aliens and
persons in active military service and their dependents, residing
in any State or any political subdivision of a State were registered
to vote on November 1, 1964, or voted in the presidential election
of 1964. The exclusion from voting age population of aliens and
military persons was added by the committee. The vote in the
presidential election of 1964 is the vote cast for the presidential
candidates. Where an entire State falls within this subsection,
so does each and every political subdivision within that State.

(b) Second, the Director of the Census must determine that,
according to the 1960 census, more than 20 percent of the persons
of voting age were nonwhite in any State or political subdivision
of a State. Where an entire State falls within this subsection, so
does each political subdivision within that'State. This determina-
tion was not required in the bill as introduced.

Formula No. 11

Subsection 4(b) (3) .—This subsection provides an alternative for-
mula to that set out in subsection 4(b) (1) and 4(b) (2). It provides
that even if a State or subdivision is not covered by a determination
made pursuant to subsections 4(b)'(1) and 4(b) (2), the provisions
of subsection 4(a) will go into effect when the Director of the Bureau
of the Census determines, by a survey made upon the request of the
Attorney General, that the total number of persons of any race or
color who are registered to vote for Federal and State and local elec-
tions in any State or political subdivision is less than 25 percent of
the total number of all persons of such race or color residing in such
State or political subdivision. It is not contemplated that the Attor-
ney General will request a survey except when he has reason to believe
that there has been denial or abridgment of the right to vote on ac-
count, of race or color. If the information is not available in the files
of the Bureau, such survey as is needed will be conducted in accordance
with the usual practices of the Bureau of Census.

Subsection 4 (c).—Under this subsection, a test or device would be
within the terms of this act and particularly section 4 if it is a pre-
requisite for voting or registration for voting and if it is any one of the
requirements described in clauses (1) through (4). The tests or de-
vices proscribed in the bill as reported are identical to those set out in
clauses (1) through (4) of section 3(b) of the bill as introduced.

Subsection 4(c) (1) —~Under this subsection, a test or device includes
any requirement for a demonstration of the ability to read, pronounce,
write, understand, or interpret any matter on an application form or
otherwise, as a prerequisite for voting or registration for voting.

Subsection ./;{c) (2) —The second type of test or device covered is
any prerequisite for voting or registration for voting that requires
demonstration of any educational achievement or knowledge of any
particular subject, whether this demonstration is to be made by means
of an application form or otherwise. This definition, for example, is
intended to include a requirement that an applicant be familiar with
provisions of Federal, State, or local law or demonstrate a knowledge
of current events or of historical facts and would also preclude a test
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of knowledge of such matters as one’s exact age in years, months, and
days, as well as tests of knowledge in the more usual sense.

Subsection 4 (c) (3).—The third type of test or device covered is any
requirement of good moral character. This definition would not result
in the proscription of the frequent requirement of States and political
subdivisions that an applicant for voting or registration for voting
be free of conviction of a felony or mental disability. It applies where
lack of good moral character is defined in terms of conviction of
lesser crimes.

Subsection 4(¢) (4).~—The final type of test or device included
within this subsection is any prerequisite for voting or registration for
voting which requires a person to prove his qualifications by the
voucher of registered voters or members of any other class.

Subsection 4(d).~—This subsection is changed from subsection 3(c)
in the bill as introduced, and clarifies the burden of proof required of
a State or political subdivision to resume use of tests or devices. It
provides that no State or subdivision shall be determined to have
engaged in the use of tests or devices for the purpose of denying or
abridging the right to vote on account of race or color if (1) incidents
of the use of tests or devices for the pur{)ose of denying or abridging
the right to vote on account of race or color have been Iimited in num-
ber and have been promptly and effectively corrected by State or local
action; (2) the continuing effect of the discriminatory use of tests or
devices has been eliminated ; and (3) there is no reasonable probability
(f)f the recurrence of the discriminatory use of tests or devices in the

uture.

Section 6

This section deals with attempts by a State or political subdivision
with respect to which the prohibitions of section 4 are in effect to alter
by statute or administrative acts voting qualifications and procedures
in effect on November 1,1964. The section is a substitute for section 8
of the bill as introduced.

Section 5 now permits a State or political subdivision to enforce a
new or changed requirement if it, through its chief legal officer, submits
the new requirement or change to the Attorney General and the Attor-
ney General does not interpose objections within 60 days.

If the new qualification, prerequisite, standard, practice, or proce-
dure is not submitted to the Attorney General, or if it is submitted and
he interposes an objection, then the State or subdivision which is within
section 4(a) will not be able to enforce the new requirements without
obtaining a declaratory judgment that such new qualifications, prereq-
uisites, standards, practice, or procedure both does not have the purpose
or will not have tlge effect of denying or abridging rights guaranteed
by the 15th amendment. Any such action for declaratory judgment
must be brought before a three-judge District Court for the District
of Columbia. There is a right of direct appeal to the Supreme Court.

Neither the Attorney General’s failure to interpose an objection or
the entry of a declaratory judgment under this section will bar any
subsequent actions, for example, one growing out of the application of
a practice or procedure which had been found unobjectionable on its
fact, to enjoin the enactment or enforcement of a new or changed vot-
ing qualification, prerequisite, standard, practice, or procedure.
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Section 6.-~This section, which is substituted for section 4(a) of the
bill as introduced, provides for the appointment of examiners. Exam-
iners are to be appointed by the Civil Service Commission when the
Attorney General makes any one of three certifications.

First, when a court authorizes appointment of examine:: pursuant
to section 3(a), the Attorney General will certify this authorization
to the Commission. This provision was not included in the bill as
introduced, and was added to conform with the new section 3(a).

Second, the Attorney General may certify that he has received 20
or more meritorious complaints alleging denial of the right to vote
under color of law on account of race or color from residents of a
»olitical subdivision which falls within the scope of section 4(b). It
1s intended that the Attorney General’s certification that the com-
plaints are meritorious be final and not subject to review by the courts.
This provision is substantially similar to dmt in the original bill, but
adds a clarification that such certifications may not be made with
respect to subdivisions which conie within a declaratory judgment
rendered pursuant to section 4(a).

Third, the Attorney General may certify that in his judgment the
appointment of examiners in a subdivision within the scope of section
4(D) is necessary to enforce the guarantees of the 15th amendment.
The section adds a provision to the bill as introduced, directing that
in making this determination the Attorney General is to consider
among other factors whether the ratio of nonwhite persons to white
persons registered in the subdivision can be fairly attributed to vio-
lations of the 15th amendment. Again, the new provision makes it
clear that such certification may not be made as to subdivisions which
come within a declaratory judgment rendered pursuant to section
4(a). Under express language in subsection 4 (b), section 6 determi-
nations and certifications of the Attorney General are final and non-
reviewable by the courts. . '

Section 6 also authorizes the Civil Service Commission to appoint
as many examiners as it deems necessary for each subdivision with
respect to which certifications have been made. To the extent prac-
ticable, the examiners are to be residents of the State in which they
will serve, '

The duties of examiners are set out in this section. Their functions
are to examine applicants who present themselves and to prepare and
maintain lists of such applicants eligible to vote in Federal, State, and
local elections, Examiners are authorized to administer oaths.

The Civil Service Commission may, as required by circumstances,
have one examiner serve one or more subdivisions so that it will not
he necessary to have one examiner in each subdivision that may be
covered. :

The personnel provisions set forth in this subsection provide that
examiners, hearing officers provided for in section 8, and other neces-
sary support, personnel, including observers under section 10, shall
be appointed and compensated without regard to any statute admin-
istered by the Civil Service Commission, including the civil service
laws, the Veterans’ Preference Act of 1944, as amended, section 11 of
the Administrative Procedure Act, and the Classification Act of 1949,
as amended. Such persons may be excepted by the Civil Service Com-
mission from the provisions of the Dual Compensation Act. The
section also provides that all persounel appointed from outside the

8. Rept. 162, 89-1, pt. 3——4
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(Government servico to these positions may be separated without re-
gard to the Veterans’ Preference Act of 1944, as amended, section 11
of the Administrative Procedure Act, and any other statute.

Personnel appointed from outside the Government, service will, how-
ever, he covered by the Federal Emiﬂoyees’ Compensation. Act and
subject to the Social Security Act. The provision that the Civil Serv-
ice Commission is authorized to designate suitable persons in the offi-
cial service of the United States, with their consent, to serve in the
positions of examiner, hearing officer, and of support personnel is to
enable the Civil Service Commission to use present Government em-
ployees on a detailed basis in accordance with prevailing practice,
Such detailed employees will retain their full rights and benefits while
serving in the positions to which they are detailed. They will not,
however, by virtue of such detail, acquire additional entitlement to
leave, health and life insurance, or retirement benefits, but their entitle-
ment, to such benefits will in no way be diminished.

Section 7

Subsection 7(a).—This subsection is similar to subsection 5(a) in
the bill as introduced. The subsection provides that examiners, ap-
pointed pursuant to section 6 are to examine applicants at such places
as the Civil Service Commission shall designate to determine their
q‘ua,liﬁcations for voting. Specific authorization for the Civil Service
Commission to designate places of examination was added by the
committee,

This subsection requires the applicant to allege in his application
that he is not otherwise registered to vote and that he has been de-
prived of the right to register or vote on account of race or color. A
person may be “deprived of the right to register or vote on account of
race or color” not only when his registration application is rejected
but also when he is turned away at the polls, delayed by registrars, or
when some other obstruction cognizable under the bill, deprives him
of an effective opportunity to register or vote. The Attorney General
may require the applicant further to allege that, within 90 days pre-
ceding his application he has been denied under color of law the op-
portunity to register or to vete or has been found not qualified to
vote by a person acting under color of law.

Subsection 7 (b) —This subsection, which was originally numbered
as subsection 5(b), has been slightly changed by the committee. It
now provides that the examiner is to place on a list of eligible voters
any applicant whom he finds, in accordance with instructions re-
ceived under subsection 8(b), to have qualifications prescribed by
State law not inconsistent with the Consiitution and laws of the United
States. This latter provision was inserted by the committee to spell
out specifically that while State law was to govern, this meant onl
State law which is not inconsistent with Federal law, including this
act.

This subsection also provides that challenges to the examiner’s list-
ing are to be made in accordance with subsection 8(a) and are not to
be the basis for a criminal prosecution under sections 11 and 12. This
subsection specifies the time for transmitting and certifying the list
of eligible voters to the offices of the appropriate election officials, with
copies to the Attorney General and the attorney general of the State,
as well as the times when the list is to be made available for public
inspection.
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This subsection expressly confers a right to vote to any person
whose name appears on the list transmitted to appropriate election offi-
cials at least 45 days prior to an election. Such transmittal can be
accomplished by depositing the list, certified to be correct by the
examiner, in the U.S. registered mails on or before the 45th day. Any
person whose name appears on a list must be allowed to vote unless
and until his name has been removed from the list in accordance with
subsection 7 (d7) .

Subsection 7 (¢).—This subsection is identical, except for one minor
language change, to subsection 5(c) in the bill as introduced. It pro-
vides that the examiner shall issue a certificate of voting eligibility to
each person whose name appears on a list of eligible voters. '

Subsection 7(d) ~—This subsection, which was originally numbered
as subsection 5(d), has been slightly changed by the committee. In
its present form, 1t sets forth two conditions for removal of a person
from the list, of eligible voters. These conditions are, first, a success-
ful challenge taken in accordance with the procedure enumerated in
section 8, and, second, demonstration to an examiner that the person
whose name is sought to be removed has lost his eligibility to vote
under State law. The subsection provides that the examiner is only
to consider State law not inconsistent with the Constitution and laws
of the United States. The only change from the bill as introduced
is the deletion of a provision which permitted persons to remain on
the list if they voted at least once during 3 consecutive years while
listed. It was decided that a person should be removed from the
Federal list for failure to vote under the same conditions as he would
be removed from the State registration rolls.

Section 8

Subsection 8 (@) —This subsection provides for challenges to listings
on the eligibility list and sets forth the procedure to be followed in
making such challenge. It corresponds to subsection 5(a) of the bill
as introduced. As reported by the committee, section 8(a) provides
that a hearing officer appointed by and responsible to the Civil Service
Commission shall hear challenges to listing on the eligibility list.
Challenges are to be filed in an office within the State designated by
the Civil Service Commission and may be,entertained on%l( if filed
within 10 days after the listing of the challenged person is made avail-
able to public inspection and if supported by affidavit of at least two
persons having personal knowledge of the facts constituting grounds
for the challenge. There must be a certification that a copy of the
challenge and affidavits have been served by mail or in person upon
the person challenged. : :

While the bill as introduced imposed a 7-day limitation upon de-
termining the challenge, the present bill provides for 15 days. The
decision of the hearing officer on the challenge may be appealed to the
court of appeals for the circuit in which the person challenged resides
within 15 (fays after the person appealing has been served with the
decision. The hearing officer’s decision, however, may not be over-
turned unless clearly erroneous and the person listed is entitled to vote
pending the final outcome of the challenge. '

Subsection 8(b).—This subsection, which provides that the Civil
Service Commissions shall prescribe regulations setting forth the
times, places, procedures, and form for application, listing, and re-
movals from the eligibility lists, parallels section 6(b) of the bill as
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introduced, with one exception. While the original bill provided that
the Civil Service Commission after consultation with the Attorney
General shall instruct examiners only concerning the qualifications
required for listing, the bill as reported by the Committee provides
that the instructions shall concern relevant and valid State laws with
respect also to the loss of eligibility to vote.

ubsection 8(¢).~—This 1s a new subsection. It grants the Civil
Service Commission the power to subpena witnesses and documentary
-evidence relating to any matter pending before it, when request for
a subpena is made either by the applicant or by the challenger. Where
the subpena is not obeyed, a Federal district court within whose juris-
diction the person disobeying the subpena is found, resides, or trans-
acts business is given jurisdiction, upon application by the Attorney
Gieneral, to issue an order requiring the person subpenaed to appear
before the Commission or a hearing officer. Failure to obey such order
may be punished as a contempt of court.

Section 9

This section was added during the Committee proceedings. It pro-
vides that no State or political subdivision shall deny or deprive any
person of the right to register or vote because of his failure to pay a
poll tax or any other tax or payment as a precondition of registration
or voting, : :

The bill as introduced dealt with the poll tax in subsection §(e).
That provision provided that a person could not be denied the right
to vote if he tendered payment oﬁlis current poll tax to an examiner,
‘whether or not such tender was timely under State law. The effect
of this provision was to waive gayment of Eoll taxes for the years prior
to the one in which the applicant sought to make payment to an
examiner. Under this provision, examiners were required to transmit
poll tax payment to the appropriate State or local officials.

Section 10 :

This section was added by the committee.

Subsection 10(a).—This subsection provides that in any political
subdivision in which an examiner is serving, the examiner may assign
representatives, who may be officials of the United States, (1) to be
present at any polling place for the purpose of observing whether per-
sons entitled to vote are permitted to vote and (2) to be present at any
place where votes are tngﬁlated for the purpose of observing whether
votes cast by persons entitled to vote are being properly tabulated.

Subsection 10(b) —This subsection provides that no person shall ob-
struct, impede, or interfere with, or attempt to obstruct, impede or
interfere with, any representative of the Department of Justice as-
signed to perform duties under section 10.

Section 11 :

This section is a revised version of section 7 of the bill as introduced.
Its prohibitions may be enforced in criminal or civil actions pursuant
to section 12, ) , C :

Subseotion 11(a).—This subsection prohibits persons acting under

_color of law from denying or abridging the right to vote or failing to
cgutrl\lt tl;;:ote of any person who is entitled to vote under any provision
of this act, ’

. Subsection 11(b).—This subsection prohibits persons whether act-
ing under color of law or otherwise, from intimidating, coercing, or
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threatening any person from voting or attempting to vote. It also pro-
hibits similar conduct directed at any g:erson exercising powers or
duties as examiners, hearing officers, or observers under sections 3(a),
6, 8, 10, or 12(c). }
Section 12

This section is similar to section 9 of the bill as introduced.

Subsection 12(a) —This subsection is similar to subsection 9(a) of
the bill as introduced. It provides criminal penalties for “willfully
and knowing!ly” depriving or attempting to deprive other persons of
rights secured by section 2, 3, 4, 5, 7, 9, or 10 or for “willfully and
knowingly” violating section 11 of the act. The phrase “willfully and
knowingly” was inserted by the committee in the criminal provisions
of the bifl to make it clear, for example, that no criminal violation
is involved where a person acts inadvertently.

Subsection 12(d) . —The subsection is the same as subsection 9(b)
in the bill as introduced except that the word “fraudulently” was in-
serted to make it clear that good faith inadvertent acts would not con-
stitute criminal violations, The subsection provides criminal penalties
for destruction or alteration of paper ballots and alteration of records
made by voting machines or otherwise.

Subsection 12(c) —The subsection is the same ag subsection 9(c)
in the bill as introduced except that the phrase “willfully and know- .
ingly” was inserted and the scope of the subsection was broadened by
reference to additional sections of the bill. The purpose of the inser-
tion of the “willfully and knowingly” langnage is the same as in sub-
section 12(a). This subsection provides eriminal sanctions for con-
spiracies to violate subsections 12(a) and 12(b) and for interferences
with any right secured by section 2, 8,4, 5, 7,9, 10, or 11.

Subsection 12(d).—This subsection is the same as subsection 9(d)
in the bill as introduced except that the scope of the subsection was
broadened by reference to additional sections of the bill and the con-
cluding langua%e of the provision rephrased. The subsection pro-
vides for a civil action by the Attorney General for preventive relief
whenever he has reasonable grounds toﬁelieve that any person is about
to engage in any act or practice prohibited by section 2, 8, 4, 5, 7, 10,
11, or 12(b). 'Fhe court may issue appropriate orders including an
order directed to a State and State or local election officials requiring
them (1) to permit persons listed under the act to vote and (2) to
count, such votes. The two examples of orders that may be directed
at a State or a State or local election official are not intended to be
exclusive,

Subsection 12(e).—This subsection is substituted for subsection
9(e) of the bill as introduced. It provides that, in political subdivi-
sions for which an examiner has been appointed, if any person alleges
to the examiner within 24 hours after the polls close that he has not
been permitted to vote notwithstanding (1) that he has been listed
under the act or registered by appropriate State officials, and- (2)
that he is presently eligible to vote, the examiner shall immediately
notify the U.S. attorney for the judicial district, if the allegations
appear to the examiner to be well founded. Upon receipt of such
notification, the U.S. attorney may, within 72 hours of the closing of
the polls, apply to the Federal district court for an order requiring
the casting or counting of the votes of such persons and the inclusion
of their votes in the total vote before the results of the election may be
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deemed final and given effect. The district court is required to hold
a hearing and determine the issues raised by the U.S. attorney’s
application immediately after it is filed. Other remedies provided
by State and Federal law remain available, ,

Nubsection 12 (f).—This subsection is similar to subsection 9(f) of
the bill as introduced. It provides that the Federal district courts
shall have jurisdiction of proceedings instituted pursuant to section
12 of the act and that such jurisdiction shall be exercised without re-
gard to whether a person asserting rights under the provisions of the
act (which may include rights other than those appertaining to ap-
plicants for listing under the act) has exhausted any administrative
or other remedies provided by law.

Section 13

This section is similar to section 10 in the original bill. It provides
for the termination of listing procedures in political subdivisions both
where examiners are appointed as a result of determinations made
under section 4(b) and where the appointment of examiners is au-
thorized by a court under section 3. Where the appointment of exam-
iners is the result of a section 4(b) determination, listing procedures
are terminated when the Attorney General notifies the Civil Service
Commissioner (1) that all persons in the political subdivisions involved
who have been listed by an examiner have been placed on the
voter registration rolls by State officials and (2) that there no longer
is reasonable cause to believe that persons will be deprived of or denied
the right to vote on account of race or color in the subdivision involved.
Any political subdivision may petition the Attorney General to ter-
minate listings. Where appointment of examiners has been authorized
by a court, pursuant to secton 3(a), listing by examiners may be ter-
minated by court order.

Section 14

Subsection 14(a).—This subsection provides that all cases of crim-
inal contempt arising under the act shall be governed by the provi-
sions of section 151 of the Civil Rights Act of 1957. Section 151 pro-
vides for punishment by fine or imprisonment, or both, in criminal
contempt cases but limits the fine to $1,000 and imprisonment to a
term of 6 months. Criminal contempt proceedings may be with or
without a jury. In a proceeding without a jury, if the sentence is a
fine in excess of $300 or imprisonment in excess of 45 days, the accused,
upon demand, is entitled to a trial de novo before a jury. Section 151
is inapplicable to contempts committed in or near a court or which in-
terfere with the administration of justice. This subsecton has no
effect upon usual civil contempt procedures which will continue to be
tried without a jury.

Subsection 14(b).—This subsection parallels subsection 11(b) in the
bill as introduced which confined to the District Court for the District
of Columbia jurisdiction to issue any declaratory judgment or any re-
straining order or temporary or permanent injunction against the
execution or enforcement or any provision of this bill or any action of
a Federal officer or employee under the authority of the bill. As re-
Forted by the committee, a court of a.}l)gea.ls acting under section 8 will

1ave the same authority. This was added to permit a court of appeals,
in exercising its reviewing function under section 8, to issue necessary
declaratory or injunctive orders in connection with setting aside or
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enforcing a hearing officer’s finding. All challenges to the constitution-
ality or legality of any provision of this bill or any action taken pur-
suant to it must be litigated in the District Court for the District of
Columbia or, when applicable, in a proceeding under section 8, in the
appropriate court of appeals. This subsection also was amended to
provide that the right to intervene in any action brought under the
authority of this act is limited to the Attorney General and to States,
political subdivisions, and other appropriate officials.

Subsection 14(c) —Clause (1) of this subsection provides for this
hill a definition of the term “vote.” The definition makes clear that this
bill extends to all elections—Federal, State, local, primary, special or
general—and to all actions connected with registration, voting and
having a ballot counted. Clause (2) of this subsection is new. It de-
fines “political subdivision” as'a county or parish except that in those
instances where registration is not conducted under the supervision
of a county or parish, the term includes any other subdivision of a State
which conducts registration for voting. This definition makes clear
that the term “political subdivision” is not intended to encompass
nrecinets, election districts, or other similar units when they are within
a county or parish which supervises registration for voting.

Subsection 14(d) —This subsection replaces subsection 11(d) of the
bill as introduced which made 18 U.S.C. 1001 applicable to false state-
1ents to an examiner. Asamended, this subsection provides a criminal
penalty for knowingly and willfully giving false information to es-
tablish eligibility to register or vote under this act or for conspiracy
with another for the purpose of encouraging illegal registration or
voting or for paying or offering to pay or accepting payment either for
fraudulent registration or illegal voting under the provisions of this
act.

Section 16

This section is identical to section 12 of the bill as introduced. It
authorizes the appropriation of such sums as are necessary to carry
out the terms of this bill.

Section 16 .

This section is identical to section 13 of the bill as introduced. It
is a general separability clause, providing that the invalidity of any
portion of the act shall not affect the validity of the remainder of the
act and that the invalidity of its application to any person or circum-
stances shall not affect its applicability to other persons or circum-
stances.
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ADDITIONAL VIEWS OF SENATORS DODD, HART, LONG
OF MISSOURI, KENNEDY OF MASSACHUSETTS, BAYH,
BURDICK, TYDINGS, FONG, SCOTT, AND JAVITS, IN
SUPPORT OF S. 1564

ELIMINATION OF THE POLL TAX

A significant amendment to S. 1564 adopted by a majority -of the
Judiciary Committee calls for the elimination of the use of a poll
tax or any other tax or payment as a precondition of registering or
voting.

Atgthe present. time five States require the payment of a poll tax
as a condition for voting in State or local elections. The State of Ar-
kansas has recently adopted a constitutional amendment to abolish
the poll tax requirement and implementing legislation is expected to
be passed in the near future. This leaves tﬁe States of Alabama, Mis-
sissippi, Texas, and Virginia as the only areas where payment must
be made before the privilege of voting is allowed. In the opinion of
a majority of the Judiciary Committee, the Congress not only has the
authority to outlaw the poll tax in these remaining States but has
the duty to do so at this time under the powers given Congress by
section 5 of the 14th amendment and section 2 of the 15th amend-
ment.

Three times in the last 8 years Congress has enacted legislation to
deal with the denial of voting on the basis of racial discrimination.
Had those laws been fully effective we would not now find ourselves
faced with the necessity of once again having to act to insure this
most basic privilege of our democratic form of government. The
President, in suggesting this legislation to the Congress spoke for the
Nation in calling for an end ot discrimination in the voting process.
The legislation that was sent to the Congress was both strong and
just. This majority of the Judiciary Committee, however, in con-
sidering the legislation have concluded that it is appropriate at this
moment to take the final step to remove the one remaining arbitrary
and irrational barrier to the franchise. The majority of the commit-
tee was of the mind that those who execise their talents and direct
their energies to circumventing the will of Congress should be allowed
no additional device or procedure to satisfy their purpose.

For this reason section 9 was added to the Voting Rights Act of
1965. We moved on the belief that the Congress of the United States
has made a clear mandate under the 14th and 15th amendments to
the Constitution to enforce those provisions in an appropriate man-
ner. It was felt that if the question before us was clearly believed to
be unconstitutional it would be inappropriate to so act, but where a
genuine case can be made as to the constitutionality of abolishing the
poll tax it was incumbent upon us not to refuse to so amend the bill
merely because some have raised doubts as to future Supreme Court
action.

32
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The purpose of the poll tax in the Southern States where they have
been enacted can clearly be shown to have been one of discrimination
against Negroes. The Senate Judiciary Committee in 1942 so found as
reported in Senate Report No. 1662. Again in 1943, in Senate Report
No. 530, the Senate Judiciary Committee stated :

We think a careful examination of the so-called poll tax
constitutional and statutory provisions, and an examination
particularly of the constitutional conventions by which these
amendments became part of the State laws, will convince any
disinterested person that the object of these State constitu-
tional conventions, from which emanated mainly the poll tax
laws, were .oved entirely and exclusively by a desire to ex-
clude the I »ro from voting.

"The easily established fact that the poll tax was born for the purpose
of disenfranchising Negroes would not be enough to have produced
the current amendment. In addition we are convinced that there have
been instances where the collection of such taxes has been undertaken
in a blatantly diseriminatory manner. In the case of Tallahatchie
County, Miss., for example, it was found in a case brought by the
United States that no colored residents were permitted to {my a poll
tax, and affidavits were introduced showing that one applicant had
been trying regularly to pay her poll taxes from 1951 to 1962, and an-
other from 1952 to 1962. Ioach had been regularly turned down (.S,
v. Dogan 814 F.2d 767 (Fifth Circuit 1963) ).

But aside from instances where the procedures for collecting poll
taxes have discourage or helped to discourage citizens from participat-
ing in the political process, the majority of members of the Judiciary
Committee were convinced that the effect of the poll tax is, by its very
nature, discriminatory. As we believe that literacy tests are, by theiv
very nature, discriminatory as a result of recent legal separation of
the races in education, so, too, the effect of legal and de facto segrega-
tion has had the result of placin% Negro citizens in a significantly dif-
ferent economic situation than whites.

The poll tax is a far heavier economic burden on Negroes than on
whites. According to the 1960 census, for example, median family
incomes for white families in Alabama were almost 2% times greater
than for nonwhite families; the median income for a white family in
Mississippi is about 3 times greater than for a nonwhite family; it is
2 times greater in Texas and Virginia.

Since almost all Negroes deprived of their voting rights by those
“tests or devices” that this bill is directed against, as well as by the poll
tax, have not paid in previous years, the camulative provisions of the
State laws are in effect. A Negro in Mississippi, therefore, whose in-
come reaches the nonwhite State median would have to pay over 12
percent of 1 week’s income in order to vote. In Alabama and Virginia
the figure is 7 percent. For one-half of the Negro citizens of these
States whose income falls below the median the percentage and the eco-
nomic burden is greater. For the many rural Negroes who buy on
credit and transact most of their business in a bartering fashion, the
funds needed for poll tax payments are almost impossible to raise in
their noncash economy.

S. Rept, 162, 89-1, pt. 3——5
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We firmly believe that these differences in income and thus the abil-
ity to pay the poll tax flow from the system of State-supported segre-
gation and discrimination in all of these States. We firmly believe
that in this time of enlightenment the franchise must not be impaired
hecause of economic status, just as other protections of our society are
not, impaired because a person does not have sufficient material means.
The poll tax, in essence, puts a price on the ballot, and if you can pay
this price you are “qualified” to vote—if you cannot pay this sum you
are somehow not. a qualified citizen. This remnant from the days of
property “qualifications” for voting purposes cannot stand. For the
payment of a poll tax tells us nothing about a citizen’s qualifications
as an elector. This requirement, then, so heavily involved with various
procedural devices for payment does only one thing—it is an effective
barrier to voting.

The vote 'has%xaen found by the Supreme Court to be a “precious”
thing (Wesberry v. Sanders 376 U.S. 1). Those who would impede
the broadening of this exercise by continuing to place a price upon the
vote bear the responsibility for making their case under the Constitu-
tion of the United States, not we who would strike it down.

Beside the fact that Congress has an explicit mandate to see to it
that the guarantees of the 14th and 15th amendments are enforced,
Congress also has the responsibility under the Constitution to protect
our “republican form of government” under section 4 of article IV.
Not only does Congress have this authority, but since the landmark
decision in Luther v. Borden (7 How. 1 (1849)), is is clear that its
judgment. in exercising this authority is conclusive and nonreview-
able. As the Senate Judiciary Committee stated in the 1st session
of the 78th Congress:

(*an we have a republican form of government in any
State if within thategt'ate a large portion and perhaps the
majority of the citizens residing therein are denied the right
to participate in governmental affairs because they are
poor? * * * The most sacred right in our republican form
of government is the right to vote. It is fundamental that
that right should not be denied unless there are valid consti-
tutional reasons therefor. It must be exercised freely by
free men. 1f it is not then we do not have a republican form
of government * * *,

Moreover, we do not feel that because Congress abolished the poll
tax in Federal elections by a constitutional amendment it conceded
that it did not have the power to do this by statute, nor do we feel it
conceded that. it does not have the power to abolish the poll tax in
State and local elections by statute. The House of Representatives
has passed five anti-poll-tax bills since 1939, but each time such bills
died under Senate filibuster or the threat of a filibuster. We are
convinced that the action of Congress in abolishing the poll tax by
the 24th amendment for Federal elections was a compromise to avoid
such problems.

Neither do we feel that the Supreme Court’s decision in Breedlove
v. Suttles (302 U.S. 277 (1937)), which upheld the now repealed
Georgia poll tax, is controlling in this area. The Breedlove case was
a suit by a white male claiming denial of equal protection under the
14th amendment because of favoritism to older people and to women.
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At no time was the question of the 15th amendment raised. Further-
more, a decision on the-poll tax in the absence of congressional action
is not relevant to the issue of congressional power to act. Because
neither racial discrimination nor congressional action was involved
in Breedlove, it has no application to the proposed anti-poll-tax pro-
vision presently in S. 1564.

Finally, we are not moved by the arguments of some that if Congress
can strike down this tax it can strike down any State tax that falls
equally uﬁon the rich and the poor. The argument cannot seriously
be made that a poll tax is a revenue-producing device—the argument
can be made that it is an attempt to deny a constitutional right. We
are not dealing with money here, but with a basic right guaranteed by
the Constitution and our action, therefore, falls much more closely
to that class of taxes demand “noxious” that the Congress certainly
has the right to forbid (Grosjean v. American Press Publishing Co.,
297 U.S. 233).

By this reasoning we have added section 9 to S. 1564. A majority of
the committee had no desire to again focus the attention of this Na-
tion upon congressional action to guarantee the rights of all citizens
only to have that action fall short of its mark. At this time, and in
this bill, we seek to fully implement the national desire to be free from
the crippling effects of discrimination in this important area of voting.
Believing the poll tax to be evil in its intent, discriminatory in its ef-
fect, and fully within the power of Congress to remove, the majority
of the committee has added section 9 to this bill.

THE 60-PERCENT EXEMPTION AMENDMEN'T

As originally introduced, section 8 (¢) of the bill permited any State
or subdivision covered by the triggering provision to bring a declara-
tory judgment action in a three-judge district court in the District of
Columbia alleging that neither the petitioner nor any person acting
under color of law has engaged in discrimination in voting during the
preceding 10 years. If the court so found, the suspension of tests and
devices and the examiner procedure would, after judgment, be inap-
plicable to the petitioner. The section specifically barred a judgment
for a period of 10 years after a final judgment of any court of the
United States determining that discrimination in voting occurred any-
where in the territory of the petitioner.

The committee amended the comparable provision, section 4(a), of
the reported bill changing somewfmt the criteria for o declaratory
- judgment by a three-juﬁge court in the District of Columbia. The sec-
tion now authorizes such a suit based upon either of two grounds. The
first is that no test or device has been used during the preceding 5 years
for the purpose, or with the effect, of discrimination. The second is it-
self twofold: (A) the percentage of persons voting in the most recent
presidential election exceeded the national average of voting participa-
tion or the percentage of persons registered to vote exceeded 60 percent
of residents of voting age, and (B) there is no racial discrimination in
voting in the petitioner’s territory. The section as amended also pro-
vides that in any such suit a final judgment determining that diserimi-
nation in voting has occurred anywhere in the petitioner’s territory
shall be prima facie evidence of the facts found by the court, in addi-
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tion to whatever res judicata or collateral estoppel effect such a judg-
ment would have.

The amended provision is, in our judgment, an effective one to
bar unjustified avoidance of the effect of the bill, but not as effective
as the original provision. Under the provision of the bill as
introduced, the States of Alabama, Mississippi, and Louisinna would
have been barred automatically from bringing suit for almost 10
years because judgements have been handed down against them, or
against one or more of their subdivisions, within this year. Georgia
would have been barred from bringing suit for 7 years, because of
a judgement. against it 3 years ago. In addition, some counties in
additional States, such as Fayette County, Tenn., would have been
barred from suit for a time because of judgments against them within
the recent past.

The amended provision does not bar suits by any State or sub-
division at any time, but it makes a judgment within the precedin
5 years a prima facie case against the plaintiff as to the facts foun
in the ptior suit. It therefore renders such a suit within 5 years
a difficult and unrewarding exercise under section 4a(1). In such
a suit  the plaintiff would first have to show either no use of tests or
devices to (}ism'imiml.te within the past 5 years, or voter participation
above the national average and no diserimination in voling, whether
by tests or devices or otherwise. Kven if a plaintiff could satisfy
{his burden of proof with its own evidence, the United States may
rebut that. evidence simply by introducing a judgment entered within
the past 5 years, Then the burden of proving its absence of discrimi-
nation would again shift to the plaintiff. Alabama, Mississippt, and
Louisiana would in effect be barred from suit under section 4a(1)
for 5 years and Georgia for 2 years.

The original provision reflected the view that, after the courts
had already found discrimination in voting, a State or subdivision
should not be permitted immediately to engage the United States in
relitigating the same questions. The amended provision substantially
reflects the same view. In suits brought under it, a plaintiff which
uses tests or devices will have to show either that such test or devices
have not caused discrimination during the preceding 5 years, or that
voter participation has reached the national average and that dis-
crimination from any cause, whether tests or devices or otherwise,
has ceased.  Of the States covered by the test or device trigger, only
Louisiana presently has voter participation above the national average
of 60 percent and would be permitted to bring suit at once. Alabama
and South Carolina are near the average but still below it.

However, in such a suit, the plaintiff would still have to show in
addition that no discrimination exists in voting whether by reason of
tests or devices or by any other reason. The provision providing
for use of primie facie judgment does not appear to be of much
significance In this situation.

In a suit brought by a plaintiff which does not use tests or devices,
but which is covered by the bill’s examiner provisions under the new
25-percent trigger, the plaintiff of course cannot meet the first test,
relating to nondiserimination in tests or devices, since by definition
it. has no such tests or devices. 'To suspend the examiner provision in
such a case the plaintiff will have to show that it meets the second test,
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that is, voting participation above the national average and an absence
of 'discrimination from any cause.

The original provision also reflected the view that after many
decades of systematic discrimination against Negroes in voting in some
States and subdivisions, it is totally unrealistic to expect that in a
short period of time the suspension of tests and devices and examiner
proceﬁms provided for by the bill would automatically suffice to
wipe out all discrimination in the future. The amended provision
again substantially reflects the same view. To show that tests or
devices are not used to discriminate under section 4(a) (1), a plaintiff
will have to show that they have not operated so as to discriminate for
the preceding 5 years. Similarly, in determining whether discrimina-
tion from any cause, whether tests or devices or otherwise, has ceased
under section 4(a) (2) (B), the courts will take into consideration not
only the immediate situation throughout the plaintiff’s territory at the
time of the suit, but also the situation during the years preceding the
suit and the likelihood that discrimination will not recur at some
point in the future.

The amended provision emphasizes this last point, regarding the
future likelihood of compliance with the Constitution, by specifying
that the court shall retain jurisdiction of any action brought under
section 4(a) for 5 years after judgment and shall reopen the action
on the motion of the Attorney General alleging a recurrence of dis-
erimination,

While the amended provision substantially carries out the basic
intent. of the original provision, it does not do so in as simple and
straightforward a fashion as did the original provision. And it does
have the net effect of stimulating additional litigation sooner after the
enactment of the bill than would have been the case under the original
provision. In these respects the original provision was much to be
preferred.

THE ADDITIONAL 25-PERCENT TRIGGER

A significant addition to the bill was the adoption, by the committee,
of an amendment relating to the formula or “triggering” device desig-
nating areas where the appointment of Federal examiners would be
authorized.

The bill as introduced on March 18, provided a “triggering” device
which affected only those areas which had a literacy test, and where
less than 50 percent of the voting-age population voted or was regis-
tered to vote. This formula had the disadvantage of bringing under
the bill’s coverage, certain counties and the entire State of Alaska—
areas where discrimination because of race was not a factor in low
voting participation. In an effort to correct this formula the revised
bill of April 6 further defined these areas by requiring that at least
20 percent of their population be nonwhite.

During consideration of the bill in committee we determined that
the formula could be further improved by adding an additional separ-
ate criterion for the appointment of Federal registrars, viz, voting
participation by less than 25 percent of the Negro population. This
“trigger” has two important features: '

First, it is grounded firmly on the 15th amendment since it is
related entirely to voter discrimination because of race or color, In
every State where diserimination has occurred, it would, under the
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original bill, be possible to register large numbers of whites, bringing
the total registration figure over 50 percent. while continuing to dis-
criminate against the very group this bill seeks to protect. Avail-
ability of thistriggering device would preclude such a maneuver.
Second, the 25-percent trigger would provide Federal relief in areas
which would not. }mve been covered under the original formula because
they impose no literacy tests. Based on figures supplied by the U.S.
sivil Rights Commission, the following political subdivisions in
Arkansas and Florida have less than 25-percent Negro voter partici-
pation, and would be covered by the additional “trigger”: ‘

' Percent of
Voting age Number Percent total voting
population registered registered ago regis-
tered
ARKANSAY

Crittenden. e el 38.7
White_ ... 10, 569 7,299 6.0 | .. ..
Nonwhite._______ . ... 12,871 1,777 1838 | e,
_____________________________________________________________________________________ 51.3
White. ... 7, 608 4, 48 6L 7 (oo
Nonwhite . ... ... 2, 640 611 231 ..
Independence. ..o eeoe oo 62.3
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Further, the State of Virginia, which would have been covered under
the original bill because it imposes a literacy test and has voter par-
ticipation of less than 50 percent, was excluded by the amendment
requiring that affected areas have at least a 20-percent Negro popu-
lation. Some political subdivisions of the State meet this qualifica-
tion and would be covered, but. others which do not meet. the 50-percent
figure are covered only by this additional “trigger.” They are:

Virginia
Voting-age Number Percent
population registered registered
Counties:
BBland:
WHIO. - - oo ce i ececacam e emmmcm——ae—————— 3, 604 1,047 55.6
Nonwhite. ... ciceecsiccrcam———- 146 7 4.8
Botetourt:
White. o e emn—naan 9,045 4, 596 50.8
Nonwhite. .. . eeeaeen 718 145 18.6
Fairfax:
White. . e mmcee—mean 140, 605 87, 261 62,1
Nonwhite 9,110 1,904 20.9
18, 091 9,610 53.1
960 0 0
White. e aaeaaen 24,477 9,617 39.3
NonWhite oo e e m——— 2,217 438 19.8
Rockingham:
White. .t 22,976 8, 630 37.6
Nonwhite. .o . mmmeean 427 70 16.4
Smyth:
White o e e e ————— 18, 191 8,578 47.2
Nonwhite. Ehe] 70 21. 4
3,3% 1,018 30.0
166 23 14.7
3,073 1, 500 48,8
162 20 13.2
9, 200 5,135 55.8
708 174 24.6

In addition, it is estimated that some counties in Texas and Ten-
nessee have comparable low Negro voter participation and would also
be covered. Statistics are not presently available, but, according to the
testimony of A. Ross Eckler, A cting Director of the Census, they could
be obtained by survey within 60 to 90 days.

A majority of the committee approved the addition of this addi-
tional trigger and it is incorporated in subseciton 4(b) (3) of the
bill.  Wesupport its retention.

Tuomas J. Dobp.
Puivrie A. HArr.
Epwarp V. Lone.
Epwarp M. KENNEDY.
BircH Bays.
QueNnTIN N. Burbick.
JosepH D. Typinas.
Hiram L. Fona,
Hvuen Scorr.

JacoB K. Javirs.



ADDITIONAL INDIVIDUAL VIEWS OF SENATOR
JACOB K. JAVITS

During the executive sessions of the hearings on this bill, T offered,
on behalf of Senator Robert F. Kennedy and myself, an amendment
to provide that education in any language in an accredited school in
any State, territory, or the Commonwealth of Puerto Rico'be con-
sidered equivalent to education in the English language in any such
school for the purpose of determining literacy.

This amendment did not come to a vote because of the time limitation
imposed upon the committee by the Senate referral.

It will be offered on the floor by both Senators from New York
when the measure is considered by the Senate.
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APPENDIX

APPENDIX A
Voting | Total vote | Percent- | Numbers of registered voters | Percent-
age cast, 1964, | age of 1964 4 age of
popula- |presidential] popula- popula-
tion ! election 2 tion 3 tion 3
Number Date

Alabama ¢ _______________ 1,916, 000 689, 818 836.0 | 1,057,477 | July 1964......._.. 55.0
Alaska¢_____ ... .. 138, 000 87, 259 49.0 [ T PR F PR
Arfzona®__._ . _____ . ___._ 879, 000 480, 770 55.0 584,284 | November 1964._... 66. 0
Arkansas......._._......_. 1,124, 000 560, 427 49.9 633,665 | January 1064 ____. 56. 0
Californfa e ___________._. 10,916,000 | 7,057, 586 65.0 | 8,184,143 | November 1864.... 75.0
Colorado. oo o aeeeeeoae. 1,142, 000 776, 986 68.0 933,312 |._._. AOceeneceeo . 81.7
Connectieut ¢_____._______ ,608,000 | 1,218, 578 72.0 | 1,373,443 |..... {41 T 80.9
Delaware ... ... _..... , 000 1,320 71.0 245,494 | October 1964. ____. 86.7
Florida_ . ... ... 3,516,000 { 1,854,481 53.0 | 2, 5801, 546 | November 1964.... 7.0
Georgla ®. .. ooomeo L 2,638,000 | 1,139, 352 43 |71,666,778 | 1064 _......_... 63.0
Hawall®___ . ... 395, 000 207,271 52 239,361 | November 1964___. 60.6
Idaho 8. .eomoiiiiiaaans 386, 000 202, 471 76 364, 231 |..._. do...oooo..... 04.0
IHNOIS. oo e ceeeae 6,358,000 | 4,702,841 74| 5,634,676 [..._.do.......__... 87.0
Indiana.. 2,826,000 | 2,001,608 74 | 2,628,627 | October 1964._. 93. 0
Towa..... 1,638,000 | 1,184, 539 72 ) N PRSI PR,
Kansas. .. 1,323, 000 7, 801 65 O 2 [ [N -
Kentucky. - 1,976,000 | 1,046, 105 53 | 1,000,000 | April 1964.. 51.0
Louisiana &. 1,893, 000 896, 203 47 1,195,395 | January 1965 63.0
Maine o__. 581, 000 380, 965 85 522,238 | Nov, 3, 1064. 00,0
Maryland.__. .- 1,905,000 | 1,116,457 56 § 1,410,281 | October 1964__..__ 70,6
Massachusetts ¢, .. .._.. 3,200,000 | 2,344, 798 711 2,721,466 | November 1964.... 82,7
Michigan. ... 4,647,000 | 3,203,102 60 | 3,351,730 | April 1964._.____.. 72.0
Minnesota. . _....o...o.. 2,024,000 | 1,654, 462 77 (8) fececemrcccceccccccac|cormamaaas
Mlsslslﬁ?pi b —————ae 1,243, 000 409, 146 33 853, 600 | January 1964._._.. 4.0
Missouri. . coovavomnneane 2,696,000 | 1,799,879 67 ([C 2 F R FS
Montana...ocoooooumaoooo 399, 000 218,628 70 327,477 | November 1064.... 82.0
Nebraska . .oocomoaaeoooC 877, 000 584, 164 87 [ N I [,
Nevada. .- ____..o..... 244, 000 135, 433 55 163,476 |---Z.do._._._ qasena- 67.0
New Hampshireo_..______ 396, 000 288, 093 72 365,224 |..._. [+ [ S, 92.0
New Jersey. cacemecaaaoan 4 147,000 | 2,846,770 69 | 3,253,603 |-..... [+ 1o S 78.4
New Mexico...ocuunuane-. 514, 000 327,615 64 464,011 |-._.. do.__.ooe.o. 90.4
New Yorke_ . ... __.... 11,330,000 | 7,166,203 63 | 8,443,430 [..... [« S 74.6
North Carolinaé____..___. 2,753,000 | 1,424,983 52| 2,200,000 | March 1965..._..._. 76.0
North Dakota. .._........ 358, 000 258, 389 72 (O 2 PN
(0711 2, 5,960,000 | 3,969,106 67 (O NS N I
Oklahoma......._c_...... 1,403, 000 032, 499 62 | 1,189,026 | January 1965___._. 82.0
Oregon®. __._ .. ioocenn 1,130, 000 785, 280 69 932,461 | November 1084.___ 75.0
Pennsylvania....... 7,080,000 | 4,818,668 68 (53 ..............................
Rhode Island....... 568, 390, 078 69 472,659 | November 1064_ .. 83.0
South Carolina ¢ 1,380, 000 524, 748 38 772,572 | September 1064._.. 568.0
South Dakota. . 404, 000 203,118 73 369, 782 | November 1064._.. 91.5
Tennesses.- . .... 2,239,000 { 1,144,046 51 | 1,628,826 | February 1964..... 72.7
Texas..... 5,922,000 | 2,626,811 44 | 3,338,718 | January 1064 .. ___ 56.3
Utah.._ 522, 000 401,413 el 448,463 | November 1964._.. 85.9
Vermont..oeoaoooeeooooooo 240, 000 163, 069 68 209,225 |- [ 1o S 87.0
Virginia 6. .. oooooo. 2,541,000 | 1,042,287 41| 1,311,023 | October1964.___.. 51.6
Washington ¢ ....._...__. 1,759,000 | 1,258,374 721 1,682,046 | November 1064.._. 90.0
West Virginda.__.._..._._. , 053, 000 792, 040 761 1,055,429 |..... 1+ [ FOR 102.0
Wisconsin. ... .ooceen. 2,301,000 | 1,606,815 71 (O F R (R P
Wyomingé_ ... ___._.. 5, 000 142,716 73 (O U PR

Nationwide totals..[113,031,000 [ 70,042,408 | =~ 62 |ococececcec]aacmemacmmencccennfomcmmmaaan

1 This is an estimate by the Bureau of Census as of Nov. 1, 1964, taken from a memorandum issued by the
Department of Comimerce, dated Sept. 8, 1064, No. CB64-93. It includes aliens and persons in active
military service and their dependents,

3 This column is based on figures supplied by official State sources to the Congressional Quarterly.

3 These percentages are based on the voting age population as of Nov, 1, 1964,

t Most of these ﬁfures are based on the official reports of the various States. In some cases they do not
represent the actual number of persons registered, due to the failure of registrars to purge their lists of voters
who have died or moved away or otherwise become ineligible.

$ These States do not have statewide registration.

¢ These States use a test or device as defined by sec. 4(c) of the proposed Voting Rights Act of 1965.
1daho, which does not have a literacy test, has a ¢‘good moral character’’ requirement. Some of the literacy
tests States also have a ‘‘good moral character’’ requirement. :

7 This does not include Fayette County, which has approximately 2,400 registered voters.

Nore.—ubsec. 4(¢) of 8. 1664 as reported by the committes excludes from voting-age lanapulation allens
and persons in active military service and their dependents. If that definition is app to this table,
Alaska is the only State whose voter participation in the presidential election of 1064 would rise from below
50 percent of the voting-age population,
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ArreExpIx B

Test or devices as defined by sec. 4(c) of the proposed Voting Rights Act of 1965,
S. 1664, and the Stales in which they are used

. Under- | Interpret| Knowli- (tood
Read Write stand any edge moral | Voucher
matter character

Alabama.. ... .. ... ... X1 X1 X1
Alasknd L. .. ... D. G I PO

Arizona b o oo X X

California_. ... cmeaa. X1 X1

Connecticut.. D LI O

Delaware. ... X0 X

(ieorgla._. X1 X1

Hawall... Xu X

Idaho. . e[ en i e

Louisiana Xt X1

Maine.__.___. X X

Massachusetts. . X X2

Mississippi..- .. Xn Xa

New llampshire X X

New York..... X X

North Carolina. X X

Oregon... ... X# X

South Carolina. X2 X

RS L1411 NI RO X2

Washington. . ... X3 ..

Wyoming. X3 .

t Code of Alabama, title 17, § 32.

“i*he following persons * * * shall he (}lmlmed to register * * * those who can read and write any article
of the Constitution of the United States in the English language which may be submitted to them by the
hoard of registrars {und] who are of good character. * * *”

2 Order of Jun. 14, 184, as amended, Aug. 26, 1934, by the Supreme Court of Alabama prescribing a new
application form to be used by the board of registrars throughout the State, pt. VI (vouching), pt. IIL
(knowledge, interpret, understand).

3The U.8. attorney for the District of Alaska has stated that the Secretary of State believes that anyone
who can speak English can vote, even if he cannot sign his name except with an “X.”” Hearings on S, 2750
before the House Judiciary Committee, 87th Cong., 2d sess., p. 315,

¢ Aluska Statutes, § 15.05.010;

“A person may vote at any election who * * * (5) can speak or read English unless prevented by physical
disability, or voted In the general election of November 4, 1924,

$The former .8, attorney for the District of Arfzona has stated that an applicant must onlY attest to
the fact that he is able to read the Constitution of the United States in the English language, and if there is
any question about his ability, the registrar usually asks him to read other printed papers. Letter dated
M“.;i 7_8, 1962, to the Civil Rights Division from Hon. Carl Muecke. See also hearings on S, 2750, supra,
p. 317,

8 Arizona Revised Statutes, § 16-101(A): .

“Every resident of the state is qualified to become an elector and may register to vote at all elections
authorized by law it he * * *

(4) Is alle to read the Constitution of the United Stutes in the English language, * * *

(5) Is able to writo his naime * * *”

7 Constitution of California, art. II, § 1:

“[N]o person who shall not be able to read the Constitution in the English language and write his or he
namie, shall ever evereise the privileges of an elector in this State. * * *7

Seo also Calllornia Election Code, %100, implementing this provision,

& Constitution of Connecticut, art. VI, ? 1:

“Every citizen of the United States * * * who is able to read in the English language any article of the
(bfgnstit‘ullon or any section of the statutes of this state, and who sustains a good moral character, shall * * *

an elector,”

See also Connecticut General Statutes, § 9-12, implementing this provision.

? Constitution of Delaware, art, V, §2:

“[Nlo person * * * shall have the right to vote unless he shall be able to read this Constitution in the
English language and write his name, * * *”

See also Delaware Code Annotated, title 15, § 1701, implementing this provision.

16 (Jeorgla Code Ann., § 34-617(a);

“[The applicant] shall required to read [the Constitution of Georgia or of the United States] aloud
and write it in the English language.”

i (Jeorgia Code Ann.~,~f 34-617(b):

“[The applicant may also} quallty on the basis of his good character and his understanding of the duties
and obligations of citizenship, * * ¥

12 Georgla Code Ann., § 34-618 sets forth a standard list of questions for those who seck to qualify pursuan
to § 34-617(b) (e.g., “What are the names of the three branches of the United States Government?’’), See
also Constitution of Qeorgia, § 2-704 which sets forth the above requireinents.

See also Georgla Code Ann., § 34-617(a).

1 Constitution of Hawali, art, IT, § 1:

“‘No person shall be qualified to vote unless he is * * * able * * * to speak, read and write the English
or Hawailan language.”’

14 Idaho Code, § 34404; ) .

“’No common prostitute or person who keeps or maintains, or is interested in keeping or maintaining, or
whoresides in or i3 an inmate of, or frequents or habitually resorts to any house of prostitution or of ill fame,
or any other house or place commonly used as a house of prostitution or of ill fame, or a8 a house or place

"
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of resort for lewd persons for the purpose of prostitution or lewdness, or who, being male or female, do lewdly
or lascivously cohabit together, shall he permitted to register us o voter or to vote at any clection in this
State,”

See also Constitution of Idaho, art. 6, § 6, which disqualifies from voting, inter alia, persons who are

members of organizations which teach, advise, counsel, encourage or aid persons to enter into bigamy or
olygamy, o
Pas Louisiana Rev. Stat., title 18, § 31(3):

“[tie shall be ablo to read and write, * * *”

See also Loulsiana Rey, Stat., title 18, § 35.

18 Constitution of Louistana, art, VIII, § 1{c):

“I1e shall be of good character and shall understand the duties and obligations of citizenship under a
republican form _of government.”

See also art. V1II, §§ 1(d), 18; title 18, §§ 31(2), 36. In addition a requirement that an applicant ““shall be
able to understand and give a reasonable interpretation of any section of (the Louisiana or United States
Constitution),” and related provisions (title 18) §§ 35, 36) was enjoined by a federal court, United States
v. Louisiana, 226 F, Supp, 363 (1963), affirmed by the Supreme Court Mar. 8, 1965.

17 Constitution of Louisiana, art, VIII‘ §18:

“The Board (of Registrars} shall *+ * * jssue a uniform, objective written test or examination for citizen-
ship to determine that applicants * * * understand the duties and obligations of citizenship. * * *

See also title 18, § 191(A),

1t Louisiana Rev, Stat., title 18, § 31(2):

‘“He shall be of good moral character, * * **

1 Louisiana Rev, Stat,, title 18, § 31(5):

“No registrar or deputy registrar shall register any applicant * * * unless the applicant brings with him
two qualified electors of the precinet in which he resides to sign written affidavits attesting to the truth of
the facts set forth in the application form, * *

2 Constitution of Maine, art. 1I, § 1:

“No person shall haye theright to vote * * * whoshall not be able toread the Constitution in the English
language, and write his name. * * *” .

Seo also title 21, § 241, imglementing this provision.

2 Constitution of Massachusetts, art. XX, § 122:

“No person shall have the right to vote * * * whoshall not be able toread the Constitution in the English
language, and write his name, * * *7

Sec also Massachusetts Laws, ch, 51, § 1, implementing this provision.

2 Constitution of Mississipp, art 12, § 244:

“Every elector shall * * * he able to read and write any section of the Constitution of this State and
give a reasonable interpretation thereof to the county registrer. IHe shall demonstrate * * * a reasonable
understanding of the duties and obligations of citizenship under a constitutional form of government.”

See also Mississippl Code, §§ 3209.8, 3213, implementing this provision.

23 Constitution of Mississippi, art, 12, § 241-A:

“In addition * * * such person shall be of good moral character,”

See also Misslssi?pl Code, §§ 3209.6, 3213, 3212.7, implementing this provision.

2 New Ilampshire Rev. Stat., § 65:10:

“[An applicant shall be required] to write and to read in such manner as to show that he is not being
assisted in so doing and i3 not reciting from memory.”

See also New Hampshire Rev, Stat, §§ 55,11, 55.12, implementing this provision.

25 Constitution of New York, art, 2, § 1:

“[N]o person shall become entitled to vote * * * unless such person is also able, except for physieal dis-
ability, to read and write English.”

See also New York Election Code, §§ 150, 168, implementing this provision.

i Constitution of North Carolina, art. VI, § 4:

“Every person presenting himself for registration shall be able to read and write any section of the Con-
stitution in the English language.”

See also General Statutes of North Carolina, § 163-28, implementing this provision.

27 Oregon Rey. Stat., § 247.131:

. “(gglg 'o’slector shall be registered unless he is able, except for physical disability, to read and write
snglish,

28 Constitution of South Carolina, art, I, § 4(d):

“Any person * * * ghall be registered: Progided, ‘That he can both read and write any Section of this
Constitution submitted to him. * * *» :

As an alternative to the reading and writing test, art. II, § 4(d), provides:

‘“Any person * * * shall he registered: Provided, That he * * * has paid all taxes collectible during the
previous year on, property in this State assessed at three hundred dollars ($300) or more.”

See also Code of South Carolina, § 23-62, implementing these provisions.

2% Code of Virginia, § 24.68:

“gl‘he tlpgli‘&;snt must make application] in his own handwriting, without aids, suggestions, or memo-
randum, "o

3 Washington Revised Code, § 29.07.070(13):

“[An applicant must he] able to read and speak the English language so as to comprehend the meaning
of ordinary English prose.”

31 Wyoming Statutes, §§ £2-118.3:

“The term ‘qualifled elector’ includes every male and female citizen of the United States who * * * shall
be able to read the constitution of Wyoming.,”
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Arpenpix C

Voting age population and registered voters classified by race in those States where
use of tests and devices ts suspended by S. 1564

White voting Nonwhite
State age popula- | White regis- | Percent | voting age Nonwhite | Percent
tion, 1964 ¢ tration 3 popltéleitian, registration ?
Alabama. . cococaae.. 1,413,270 $ 9385, 695 66. 2 501, 730 392,737 18.5
GeorglB.cwe e cmecaeee e 1, 966, 456 41,124,415 57.2 : 4167, 663 25.0
louistana. ... _.cceioo.. 1, 353, 495 41,037,184 76.6 539, 805 § 164, 601 30.5
Mississippl. .o ococimannn.. 794, 271 ¢ 525, 000 66. 1 448,723 ¢ 28, 500 6.4
South Carolina........... 978, 660 1677,014 68,6 404,340 1138, 544 34,3

1 The total voting ape population for the respective States is taken from an estimate by the Bureau of
Census as of Nov, 1, 1964, in a memorandum issued by the Department of Commerce, dated S",Ft' 8, 1964,
No, CB64-93, It includes aliens and persons in active military service and their dependents, The voting
age population for white and nonwhite in 1864 was computed by taking the voting age population statistics
for white and nonwhite as reported in the Census of Population: 1860, determining the ratio of each group
to the total voting age population in 1960, and ggflying that ratio to the total voting age population as
estimated by the Bureau of Census for Nov, 1, 1064, L .

2 These statistics, excepting those for Virginia, are based on findings published in U.8, Commission on
Civil Rights, Registration and Voting 8tatistics, Mar, 19, 1965, They are not based on officlal State sources
due to the lack of official S8tate {nformation classifying registrants by race,

The registration data based on official State sources in the chart containing votltzfaand re?stratlon sta-
tisties for al]l States (master chart) reflect registration as of a later date than the data published by the
Commission, For this reason, the registration figures in this chart, when totaled, differ slightly from the
registration figures in the master chart, The totals hiere are as follows: Alabamas, 1,028,432; Georgis,
1,202,078; Louisiana, 1,201,785; Mississippi, 653,500; South Carolina, 816,468; Virginia, 1,311,023,

3 U.8. Commission on Givil Rights, Registration and Voting Statistics, Mar, 18, 1965,

: Hl‘i‘i Commission on Civil Rights, Registration and Voting Statistics, Mar. 19, 1985,

hid,

¢ Ibid,

? Ibid.

ArpENDIX D

Voting and registration statistics classifying voting age population and registered
voters by race in those Alabama counties in which racial voting suits have been

brought under 42 U.S.C. 1971(a)

White White registration Nonwhite | Non-
Per- | voting age. Per- | voting age | white Per-
County cent ! popula- cent popula- | registra- | cent
tion,? 1960 Ngxem- Date tion,? 1960 tion
r
38.5 2,387 | 2,631 | October 1864_._.__. 110.0 |. 4,450 1,386 31.0
31.7 5,192 | 3,607 | February 1063.._..] 710 3,082 176 4.0
22.6 14,400 | 9,542 | August 1964.. 66.0 15,1158 335 2.2
43.7 12, 5101 | 12,022 | November 1 96.0 4,808 592 12.3.
26.6 3,600 | 3,674 | December 1963. 100.0 6, 000 200 3.3
37.3 256,319 (134,939 | October 1064... 52.6 116, 160 27,013 23.2
32.6 2,818 2,046 [..... 1+ s S, .| 100.0 8,403 4,188 40.0
31.6 62,011 | 40,234 | November 1964.__.| 64.0 5 7,250 22.0
29.6 3,441 | 3,200 | August 1964....._. 94.0 b, 200 364 7.0
Sumter.._....] 20.8 3,001 | 3,207 | November 1064.__.| 107.0 6,814 358 5.2
Wilcox.uaon--- 22.3 2,647 1 2,074 | May 1964_........| 100.0 6, 0856 0 0

1 This is the percentage of those persons of voting are who voted in the presidential election of 1964.
2 Census of Population: 1960, vol. 1, pt. 2, table 27, pp. 74-981. These figures include aliens and persons.
n active military service and their dependents.
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ArPENDIX E

Voting and registration statistics classifying voling age population and registered
volers, by race, in those Louisiana parishes (counties) tn which racial voting suits
have been brought under 42 U.S.C. 1971(a)

White White registration Nonwhite
Per- | voting Per-| voting |Nonwhite| Per-
Parish cent ! afe Po - cent | age pop- | registra- | cent
ulation,? | Number Date ulation,? tion
1960 1960

Bienville. . coaeaoooil 47.4 5,617 5,007 | October 1964._..| 89 4,077 584 | 14.0
East Carroll_________... . 24.3 2,990 1,939 |...-. 1+ [/ YR 64 4,183 179 4.5
Kust Feliciana_.__....... 18.1 4,200 2,728 |.___. do..o.o..... 66 4,102 180 4.4
Jaekson. oo oo 66. 4 6,607 6,082 {..... s 1 O, 01 2, 535 1,244 49.0
Madison_ .. _..... 20.1 3,334 2,467 |- [ 11 SO 74 5,181 204 6.0
Ouachita. ..o 4.5 40,185 29,575 |...._ [+ [ SO, 73 16,377 1,746 | 11.0
Plaquemines...___..___. 49.2 8, 633 7,627 |.ceandOocn e 88 2,807 96 3.3
Red River............... 46.9 3, 204 3,530 |..... (SOOI 100 2,181 96 4,3
St. Helena_....._......_. 45.5 2,363 2,059 |..... [+ [ DO, 86 2,082 860 27.0
Washington._......_____ 51.9 16,804 15,796 |..... [ 1 S 04 6, 821 1,634 23.9
Webster. ... 43.6 15,713 12,002 |.__.. do........_. 77 7,045 803 11.0
West Feliclana, . ........ 16.2 1,632 1,345 |..... [ (0 82 2,235 85 3.0

1 This i3 the percentage of those persons of voting age who voted in the presidential election of 1964.
2 Census of Population: 1960, vol. 1, pt. 20, table 27, pp. 74-80. These figures include aliens and persons
in active military service and fheir dependents,

ArpENDIX F
Voling and registration statistics classifying voling age iwpulation and registered

volers, by race, in lhose M1ississippt counlies in which racial voting suils have
been brought under 42 U.S.C. 1971(a)

White White registration Nonwhite[Nonwhite
County Per- |voting age Per- |voting age| registra- | Per-
cent!| popula- cent | popula- tion cent
tion,? 1960] Number Date tion,? 1960
Benton.. ... o.co... 30 2,514 2,266 | September 1064..__| 92.0 1,419 55| 3.0
Chickasaw . ooeeeeoooo. 36 6, 388 4,607 | August 1864 _.____ 72.0 3.054 1 .03
Clarke . oo e oeeeea 42 6,072 4,820 | September 1964....| 80.0 2,998 64| 2.2
Coplah . oaeaee. 33 8,153 8,047 | October 1064___... 98.6 6, 407 34 b
Forrest. oo oueooacan. 35 22,431 13,263 | June 1964.__.__ ... 50.0 7,495 236 | 3.14
(14} ¢ T, 52 5,276 4,200 | April 1964, _______. 79.0 4] 2.4
HIndS_ _viieiceeeeeat 40 67, 836 62,410 | October 1964 _ ... 92.0 36, 183 5,616 | 15,5
Holmes. - veeecnenaans 24 4,733 4,800 | August 1064_...... 100,0 8,767 .23
[ssaquens. .. .o...... p 640 040 | March 1965._____._ 100.0 1,081 12] 1.1
T 0] T, 36 5,327 4,200 | September 1064.._.| 79,0 3,675 8 .22
Jeflerson Davis__.___.. 38 3, 629 3,236 | December 1964.__.| 89.0 3,222 126 | 3.9
JONeS. e eeeeaaes 42 25,043 | 322,000 | Septemnber 1063..._| 85.0 7,427 1 3700-800 | 10.0
Lauderdale.........._. 37 27,200 20,000 | September 1064....| 74.0 11,024 1,700 | 14.3
Madison....oo.o...... 22 5, 622 6,266 | July 1964....___... 100.0 10, 366 218 | 2.0
Morfon. ... 47 8, 997 10,123 | July 1963, __.... 100. 0 3,630 383 | 11.0
Marshall o ... 23 4,342 4,229 | December 1964._..1 97.0 7,168 1771 2.6
Oktibbeha........_._.. 31 8,423 8,000 | December 1963_...] 95.0 4,052 128 2.6
Panola. oo 30 7, 639 5,022 | Novemher 1964...1 77.0 7,250 878 | 12,0
Sunflower.._..___..... 20 8, 785 7,082 | October 1964___.__ 80.0 13,524 185 | 1.4
Tallahatchie. .._._._.. 20 5, 009 4,464 | November 1964 __| 88.0 6, 481 17 .26
Walthall ..o 45 4,736 4,736 | November 1963...{100.0 | 2,490 4 .12

1 This is the percentage of those persons of voting age who voted in the presidential election of 1964,
1 Census of Population, 1960, vol, 1, pt. 26, table 27, pp. 61-81. These figures include aliens and persons
In'al%:ltmm“l‘ll‘tary service and their dependents,
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AprpENDIX G

VOTING RIGHTS LEGISLATION

Discriminatory use of “lests or devices” challenged in Justice Departinent liligation
Y g

in Alabama
Court findings of Tests and devices challenged
raclal diserimina-
tion and “pattern
or practice’’ of
diserimination Read, Good
County write, Knowl- moral | Voucher
under- edge |character| (4(c)(4))
Diserim-| Pattern | stand, | (4(c)(2)) | (4(c)(3))
ination and interpret
practice | (4(c)(1))
Bullock (U.S. v. Alabama) ... ._..___.. X X X D S P X
Choctaw (U.S. v, Ford) ... ... X X X D, G PR X
Dallas (U.S. v, Atking) .. oo ... X X X X X
Elmore (U.S. v. Strong, 230 F. Supp. 873).{ X X X D G .
Hale (U.S. v. Twtweller). ... . oooo.... (O] El) X D G P,
Jefferson (U.S. v. Bellanyder).___.___._._. ) ?) X X X
Macon (U.S. v. Alabama)3_ .. ... ... X X X D G PO
Montgomery (U.S. v. Parker, 212 F.
BUPP. 193) oo X X X D G PO
Perry (U.S. v. Mayton) ... ... X X X D, G PO *)
Sumter (U.S. v. Iines).....c.._...... X X X D. G S
Wilcox (U.S.v. Wall) . oo ... (%) (5; X D G PO, X
Statewide (U.S. v. Baggett) . .o . ®) ( X D. S PO

1 Complaint filed Dec. 16, 1963, has not been decided.
2 Complaint filed July 13, 1963, has not heen decided.
3 U.8.v. Alabama, 192 F. Supp. 677; aft'd 304 F. 2d 583; afl’'d 371 U .8, 37,

4 Issue in supplemental proceeding.

$ Judgment for defendants, case now on appeal.
tComplaint flled Jan, 15, 1965, has not been decided.
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ArPENDIX H

Discriminatory use of ‘‘lesls or devices'’ challenged in Justice Department liligalion in

Lourstana. -
Court findings of Tests and devices challenged
racial discrimina-
tion and “pattern
or practice” or Read,
Parrish (county) discrimination write, Good
— | under- Knowl- moral | Voucher
stand, edge charac- | (4(c)(4))
Discrim- | Pattern | interpret | (4(c)(2)) ter
ination and (4(c)(1)) - (4(e)@3))
practice | ~
Bienville (U.S. v. Ass'n of Citizens Coun-

cils, 19€ I, Supp. 90%) . oo X X D, G P PO
East Carroll (U.S. v. Manning, 205 F,

Supp. 192) ool X D SO JU RN U X
East Feliciana (U.S. v, Palmer)...___._._. m 0] D O RN ORI
Jackson (U.S. v, Wilder, 222 F. Supp. 749)..| X X X D, S R,
Madison(U.S. v, Ward, 222F, Supp. 617)..] X D G P, X2 feeeeeaaes
Ouachita (U.S, v. LAckY) ccne oo * Q] D G IS P X
Plaquemines (U.S. v. Foz, 211 F, Supp.

D2/ R T X " D, N PR RE S
Red River (U.S. v. Crawjord, 220 F,

Su?p. 12 T X X D N R NI
St. Helena (U.S. v. Croneh) . oo, ®) (%) . G IR S
Washington (U.S. v. McElyeen, 180 F,

Supp. 10; affirmed 362 U.8, A8 (1961))...( X " D, G S RS
Webster (U.S. v. Clement. 231 F, Supp.

O13) e e cicetacancen———nan- X X D R S
West Feliciana (U.S. v. Harvey) - ceon.-... (U] U] D, G PSR PN X
U.S, v. Louisiana (226 F, Supp. 363)

(statewide)d. . ... X X X
U.S. v. Board of Registrotion (statewide) 19__ ® () X

1 Complaint filed Mar, 28, 1964, has not been decided.

2 Decided against Government by district court, being urged on appeal.

3 Case tried February 1864, has not been decided. -

4 No permanent injunction yet; pattern and practice issue to be decided on permanent injunction.
5 Complaint filed Oct. 22, 19683, has not been decided.

¢ Case decided prior to Civil Rights Act of 1960; no J)attem or practice relief available at that time.
7 Complaint filed Oct. 29, 1963, has not been decided,

8 In addition to the State, the defendants included the parishes of—

Bienville La Salle Richland
Claiborne Lincoln St. Helena

De Soto Morehouse Union

East Carroll Ouachita Webster

East Feliciana Plaquemines West Carroll
Franklin Rapides West Feliciana
Jackson Red River Wwinn

¢ Complaint filed Oct. 8, 1963, has not been decided.

10 In addition to the State board of registration, the defendants included the parishes of—
Caddo Orleans East Feliciana
Madison Tangipahoa
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ArpenDIX 1
Discriminalory use of *‘lests of devices” challenged in Justice Department litigation in
Mississippi
Court findings of Tests and devices challenged
racial discrimina-
tion and “‘pattern
or practice’ or Read,
discrimination write, Good
County -under- | Knowl- [ moral | Voucher
stand, edge charaec- | (4(c)(4))
Discrim- | Pattern | interpret | (4(c)(2)) ter
ination and (4(c) (1)) (4(0)(3))
L practice
Benton (U.S. v. Mathis).... X1t Xt X X
Chickasaw (U.S. v, Allen).... @ (U] X X
Clarke (U.S. v. Ramsey, 331 F. 2d 824) X3 X X
Coplah (U.S.v. Weeks) . ... .. .. ........__. U] g‘) X X
Fci?rregi éﬁ ()Ib v. Lynd, 301 F, 2d 818,321 | X 3) X X
Ueorge (U.S.v. Ward) . ..._......_..._.. X ® X X X
Hinds (U.S. v. Ashford) . .. ... ... (1) (1) X D. G O
Holmes (U,S. v. McClelan)............... O] (%) X D N S
Issaquena (U.S. v. Vandevender) ...__.._.. %) [Q) X D, G U
Jasper (U.S.v. Hosey). v (19) (1) X . G
Jeflerson Davis (U.S. v. Daniely . ......... (1) (1) X X X
Jones County (U.S. v, Caves) oo (19 (1) X D. CE . .-
Lauderdale {(U.S. v. Coleman). . ......... (13) (13) X b G IO
Madison (U.S.v. L. F. Campbelly......... Q)] (1) X D. G PO,
Marion (U.S. v, Mikselly. . ... ... X X X D. S P,
Marshall (U.S. v, Clagton)................ Xt X1 X D S R,
Oktibbeha (U.S. v. Henry) . oo (1%) (1% X X eeemeenas
Panola (U.S. v. Duke, 332 F. 2d 758)...... X X X D, S R
Sunflower (U.S. v, C, C. Camplell)....... (14 (1%) X D (N P
Tallahatchie (U.S. v. Cor) .. coo ... X X X . G P
Walthall (U.S. v. Mississippi, 338 F. 2d SR
X X X b S
on 0] X X X

! Defendants admitted a pattern and practice of discrimination,

? ("omplaint filed Sept. 3, 1964, has not heen decided. _

t The Court of Appeals for the 5th Clrcult held that the trial court was clearly erroneous in finding that
there had heen no pattern and practice of discrimination.

4 Complaint filed Dec. 17, 1963, has not been decided.

¢ Judgment for defendants, appeal heing considered.

8 Judgment for defendatns, case on appeal.

T Complaint filed July 13, 1963, has not been decided.

8 Case tried in November 1964, has not been decided.

9 Complaint filed in January 1965, has not heen decided.

1 Complaint filed Sept. 3, 1964, has not been decided.

It Case tried February 1965. has not heen decided,

12 Complaint filed Feb, 19, 1965, has not been decided.

13 Complaint filed Dec. 17, 1963, has not been decided.

14 Case tried August 1964, has not been decided. _

15 Complaint filed Dec, 18, 1803, has not been decided.

16 Case tried October 1064, has not heen decided.

" Complaint dismissed, but Supreme Court remanded case for trial, Tn addition to the State, the
reg&st}gt‘xlr‘s of the following counties are also defendants: Amite, Coahoma, Claiborne, Lowndes, LeFlore,
an e,
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APPENDIX J

Statutes in effect within the past 10 years requiring segregaled facilities in those
States which use a test or device as defined by sec. 4(c) of S. 1664

Btate Travel Recreation Schools Hospitals

GROUP A}
Alabam8. . e caeaaaa. . e e memm——m e
(£ ¢4 N
Loulsiana. .o eececccmcenccmcamaaae
Mlsslsslcppi...-_--..--.; ............................ X
South Carolina. « o ov oo aiccceccameaeee

PApddd

GROUP B ?

Arfzona. a———
California_ -
Connectdeut. .. iaiaaao
DelAWAre . e e cccccemaas
Hawall . el e e cae—————
1daho . u e i
MaINe. o e ecibaiccicecccesc .
Massachusetts. oo ciaacecaeaeana
New Hampshire . . ieiacacacanne
O New York. o cceicaaes
North Carolina. . oo eeieneeeecnen- .-
(0] 300 VOO P eemmacmnecemeeasnan————
VirgInia . o e ceeamcea—aen
Washington. .o cccaiecannee
Wyoming......... ectcemmmmmeccsmemmmocmeamemam e

1 States in which tests and devices would be suspended by 8. 1564 on a statewide basis.
3 States in which tests and devices would not be suspended by 8. 1564 on a statewide basis.

EXPLANATORY NOTES
Alabama

Travel: Ala, Code Ann. (1940), title 48 (1958 Recomp.) § 186 (declared unconstitutional in Baldwin v.
Morgan, 287 F. 2d 760 (C.A. 6, 1961) (1964 Supp.); §§ 106-197; §§ 301 (31a)-(31c) (declared unconstitutional in
Browder v. Gayle, 142 F. SBupp, 707 (M.D, Ala., 1956)) (1964 Supp.); § 464.

Schools: Ala, Const., art. XIV, sec., 256 (amended, amendment CXI, adopted Sept. 7, 1956); Ala. Code
Ann. (1040), title 52 (1960 Recomp.) §§ 66, 93 (both repealed, Acts 1057, p. 487 § 11, amending Acts 1955,
p. 495 § 10). See also ibid., § 438, § 443, §} 452455, &466, §¢ 613(1)-613(15).

“IB{QO(Si%i)tals: Ala, Code Ann, (1940), title 45 (1960 Recomp.), § 4, § 248, See also title 46 (1958 Recomp.),

Georgia

Travel: Code of Georgia Ann., title 18 (1936), gi 205-210, §§ 223-224 (1963 Supp.), § 606, §§ 9901-9902,
§§ 9904-9006, §§ 99180919 (1963 Supp.); title 68 (1957), § 513, § 616,

Recreation: Code of Georgia Ann., title 84 (1955), §§ 1603-1604.

Schools: Georgia Constitution (1048), art. VIII, § 1 (6576) (declared unconstitutional in FHolmes v. Danner,
191 Fed. Supp. 385 (M.D. Ga., 1060)) (1963 Supp.). See also art. VII, §2-5404 (1863 Supp.). Code of
geﬂgsgza) Agnln%. title 32 (1952) § 909, § 937 (superseded by Acts 1961, pp. 35-38) (1963 Supp.). See also title

Hospitals; Code of Georgia Ann,, title 35 (1962), § 225, § 308.

Louisiana

53;1‘?:2;: %;31 l}ggs. Stats. Ann. (1951), §§ 45: 194-196 (repealed by Acts 1958, No, 261, sec. 1); §§ 45: 522-

Recreation: La. Rev. Stats, Ann. (1951), § 4: 5; §§ 4: 451-454 (1964 Supp.).

Schools: La. Const., art. XI1, sec. 1 (1955) (amended Acts 1058, No, 857, adopted Nov. 4, 1058); La. Rey
Stats, (1963 Recomp,), §§ 17: 331-334 (declared unconstitutional in Bush v. Orleans Parish School Board,
188 F, Supp. 916 (E.D. La., 1960), affirmed 365 U.S. 669; repealed, Acts 1860, 1st Ex. Sess., No. 9, § 1); §§17:
341-344 (declared unconstitutional in Bush v. Orleans Parish School Board, supra; repeaied. Acts 1960, 1st
Ex. Sess., No, 8, %l). See also §§ 17: 336-337 (repealed Acts 1960, 1st Ex, Sess., No. 8),

. Rev, .

Hospitals: La Stats. Ann, (1951), § 46: 181,

Missisaippit
Travel: Miss, Code Ann,, § 7784-7787, 7787.5 (1956 Sup!).).
Recreation: Miss. Code Ann., § 4088.3 (1056 Supp.); Miss, H,B, 1858, No. 1134,
Schools: Miss. Code Ann., § 40853, 6220.6, 6334-01 et seq. (1856 Supp.).
Hospitals: Miss. Code Ann., §§ 6883, 6927, 6073, 6974 (1952).

Sowth Carolina

Travel: 8.C, Code Ann,, title 58, §§ 714-720 (1952).
Recreation: 8.C. Code Ann,, title 51, § 2.4 (1062).
Schools: 8.C, Code Ann,, title 21, § 761 (1962).
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Virginla

Travel: Va. Code Ann., § 56-325-330, 300-404 (1950), declared unconstitutional as applied to interstate
travel in Morgan v. Virginia, 328 U.S, 373 (1946), but declared valid as applied to intrastate travel in New
v. Allantie Greyhound, 186 Va, 726 (1947).

( Rk(;)crentlon: Va. Code Ann., § 18-356-357, declared unconstitutional in Brown v. Richmond, 204 Va. 471
1963) .,

Schools: Va, Code § 22-188.3-6; § 22-188.30-31; ?22-188.41 et seq. (1958 Supp.), §37.5-6 (1950), declared
unconstitutional in farrison v. Day, 200 Va, 439 (1959). See also, James v. Almond, 170 ¥, Supp. 331 (E.D,
Va. 1959), later repealed by Acts 1959, Ex. Sess., ch, 74-77,

Hospitals: Va. Code, §§ 37-5 to 6 (1964 Supp.).

Delaware
Schools: Del. Code Ann., title 14, § 141, declared unconstitutional in Jrans v, Buchanan, 256 F. 2d 688

(1958), cert. denied 358 U.S. 836,
Hospitals: Del. Code Ann,, title 16, § 155, repealed by 51 Del. Laws, ch, 136 (1957).

North Carolina.
Travel: N.C. (en. Stats., § 60-94 to 98, 135-137, repealed by N.C, Sess. Laws of 1963, ch, 1165, sec. 1 (1664).
Schools: N.C, Gen Stats,, § 115-274 (1960); N.C. Gen, Stats., §115-176 et seq. (1960),
Hospitals: N.C. Gen, Stats, § 122-3 (1957 Supp.), amended by N.C, Sess, Laws of 1963, ch, 451 (1963).

AprreENDIX K

Stale antidiscrimination laws in force in those Stales which use a test or device as
defined by sec. 4(c) of S. 1664

Housing
Educa- | Public | Employ-
State tion |accommo-| 1ment Public
dations Publicl Private
assiste
GROUP Al
Alabma . .o me e m—nan e . e
Georda. oL
foulsiana. .. ... ...
Mississippl.. ...

South Carolina

X
X
Massachusetts. .. ... .. __. X X
New Hampshire_. . ... ... ...\ ________. D, G P X X X
New YorK. .o ceaann X X X X X
North Carolina. ... oo ia oo camamcee] e ececa e e e el
Oregon. _._._. X X X X X
Virginta . oo e et e e
Washington._. X X X X
WyomIng. o e D, G NN NN N

I States in which tests and devices would be suspended by S. 1664 on a statewide basis.
2 States in which tests and devices would not be suspended by 8. 1664 on a statewlde basis,

EXPLANATORY NOTES
Alaska
Public accommodations and public and private housing: Alaska Stat. Ann,, secs. 11.60,230-11,60.240 (1962).
Employment: Alagka Stat, Ann,, sec. 23.10,200 (1962),
Education: Alaska Stat, Ann., sec. 14.40.050 (1962).

California
Public accommodations: Cal. Clv. Code, sec. 51 (1864 Cutn, Pocket Supp.).
Employment: Cal. Lab. Caode, sec. 1412 (1984 Cum. Pocket Supp.).
Public and publicly assisted housing: Cal. [Tealth and Safety Code, sce, 35700 (1964 Cum. Pocket Supp.).

Conneclicut
Publie accommodations and public and private housing: Conn. Gen. Stat. Rev., sec. 53-35 (1863 Cum.

Pocket Supp.).
Employment: Conn. Gen. Stat. Rev., sec. 34-126 (1963 Cum. Pocket Supp.).
Education: Conn, Geun, Stat. Rev., sec. 10-15 (1958).

Delaware
Employment: Del, Code Ann., sec. 19-710 (1964 Cum. Pocket Supp.).
Public accommodations: Del, Code Ann,, title 8, ch. 45 (1963).

Iawall
Employment: Hawail Rev. Laws, ch. 804, sec. 1, (1983 Supp.).
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Idaho
Public accommodations and employment: Idaho Sess, Laws, ¢h, 309 (1961).
Education: Idaho Const., art. 9, sec, 6,

Maine
Public accommodations: Me. Rev. Stat, Ann., ch, 137, sec, 50 (1054).

Massachuselts

Public accommodations: Mass. Ann. Laws, ch, 272, secs, 924, 98 (1956).
Employment and housing: Mass. Ann. Laws, ch, 151 B, secs, 1-10 (1964 Cum. Pocket Supp.).
Education: Mass, Ann. Laws, ch, 151 C, secs, 1-5 (1957).

New ampshire
Pul))lic accomimodations and public and private housing (rental); N.II. Rev. Stat. Ann,, ch, 354 (1963
Supp.).

New York
Public accommodations and education: N.Y, Civ. Rights Law, sec. 40:
Employment: N.Y, Executive Law, sec. 206,
Housing: N.Y. Executive Law, sec. 291,

Oregon
Public accomniodations: Ore. Rev. Stat., secs 30.670, 659.010 (1959),
Emploeyment and housing: Ore, Rev, Stat., sec. 659.010 (1958).
Education: Ore. Rev. Stat,, sec, 345.240 (1959), proscribes discrimination in ‘“vocational, professional or

trade schools,”

Washington
Public accommodations: Wash. Rev. Code Ann,, secs, 49.60.030, 49,60.215 (1965).
Employment: Wash. Rev, Code Ann,, secs, 48.60.030, 49.60.180, 49.60.190, 49.60.200, 49.60.210 (1065).
Housing: Wash, Rev. Code Ann,, secs, 49.60.030, 49.60.217 (1965).

Wyoming
Public accommeodations: Wyo, 8tat. Ann,, sec. 6-83.1 (1963 Cum. Supp.).



ArPENDIX L

ErFeEcT oF S. 1564 ox StatEs WHicH Use A TEsT or DEVISE

Groupr A.—States in which the use of a test or device would be suspended

Percentage
Persons Dependents of revised Percentage Nonwhite
Voting age in active of persons Revised Vote cast, voting age of revised Nonwhite percentage
State population, Aliens, military in active voting age 1964 population | Registration | voting age voting age | of voting age
- 1964 2 1964 2 service, military population, | presidential voting in population { population, | populstion
1064 3 service, 1964 3 election ¢ the 1964 registered (1960) (col. 1y
1964 ¢ presidential
election 7
Alabama_________. 1, 915, 000 5,271 17,000 8, 500 1, 884, 229 686, 818 36.6 61,057,477 56.1 481,320 26.2
Georgia...___.__._ 2,636, 000 11,661 96, 000 48, 000 2, 480, 339 1,139,352 45.9 81,666,778 67.2 812, 910 25.4
Louisiana._ .. 1, 893, 000 17, 685 25, 000 12, 500 1,837,815 896, 203 48.8 41,195, 395 85.0 514, 589 28.5
Mississippi.. . 1, 243, 000 3, 641 17, 000 8, 500 1,213, 859 409, 146 3.7 # 553, 500 45.6 422, 256 36.1
South Carolina._ ... 1, 380, 000 4, 754 47,000 23, 500 1, 304, 746 524,748 40.2 8772,572 59.2 371,104 20.3
1 This is an estimate of the total resident voting age population by the Bureau of Census ¢ T'his is based on official reports.
as of Nov. 1, 1964, taken from a memorandum issued by the Department of Comrmerce, 7 The percentages beginning with Arizona and ending with Wyoming are based on

dated Sept. 8, 1964, No. CB64-93.
1 This is taken from table 36A of the 1964 Annual Report of the Immigration and
Naturalization Service.

3 This is based on

4 This is based on

e

ation supplie

ished data supplied by the Bureau of Census.
by the Bureau of the Census indicating that
approximately 50 percent of the persons in active military service are married.

3 This is the total voting age population, excluding aliens and persons in active military
service and their dependents.

total voting age population.
8 Taken from table 16 of the 1960 Census of Population, vol. 1, for the respective States.
Aliens and persons in active military service and their dependents have not been ex-
cluded from the figures in this column. L .
* This is based on data reported by the U.S. Commission on Civil Rights.

44
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Grour B.—States in which the use of a test or device would not be suspended only because less than 20 percent of population i3 nonwhile

Percentage
Persons Dependents or revised Percentage Nonwhite
Voting age in active of persons Revised Vote cast, voting age of revised Nonwhite § percentage
8tate population, Allens, military in active voting age 1964 populstion | Registration | voting age voting age | of voting age
1064 1 1964 3 service, military population, | presidential voting in population | populstion, { population
1964 3 service, 1964 8 election ¢ the 1964 registered 1960 7 (col. 1)
1964 4 presidential
election
Virginia__._...__. 2, 511,000 19, 149 113, 000 58, 500 2,352,351 1,042, 267 44.3 61,311,023 55.7 436, 720 18.9

1 This is an estimate of the total resident voting age population by the Bureau of
Census as of Nov. 1, 1964, taken from a memorandum issued by the Department of

Commerce dated Sept. 8, 1864, No. CB64-93
1 This is taken from table 36A of the 1964

Naturslizetion Service. .
3 This is based on unpublished data supplied by the Bureau of Census. .
+ This is based on information supplied by the Bureau of the Census indicaiing that

approximately 50 percent of the persons in active military service are married.

"Annual Report of the Immigration and

8 This is the total voting age population, excluding aliens and persons in active military

service and their dependents.

¢ This is based on official reports.
7 Taken from table 16 of the 1960 Census of Population, vol. 1, for the respective States.
Aliens and persons in active military service and their dependents have not been ex-
cluded from the figures in this column.

NOILVISIDET SLHDIY OHNILOA
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Grovr C.—States in which

the use of a lest or device would not be suspended beca

use more than 30 perceni voled

Percentage
Persons Dependents . or revised Percentage Nonwhite
Voling age in active of persons Revised Vote cast, voting age of revised Nonwhite rcentage
State populstion, Aljens, military in active voting age 1964 population | Regisiration | votingage | votingage |of voting age
1964 1 1964 2 service, military population, | presidential voting in population puIatxon, pu]ation.
1964 3 service, 1964 3 clection ¢ the 1964 registered (1960 (col. 1)
1964 ¢ presidential
election 7
Alaska.. 67.259 74.8 Q)] ®
Arizona. 480,770 55.0 584, 66.0
Californi 7,057, 586 65.0 8,184, 143 75.0
Connecticut 1,218, 578 72,0 1,373,443 80.9
Delaware 201,320 71.0 245,49 86.7
Hawaif...-o_...._. 207,271 52.0 239, 361 60.6
Idaboan ool 292,477 76.0 364,231 94.0
Maine. ... 330, 865 65.0 522,2 90.0
Massachusetts 2,344,7 71.0 2,721,466 82.7
New Hampshire... 396,000 |- aee e e cem e e e 288,093 72.0 365, 224 92.0
New York ... 13,330,000 | oo ee e e m e e et e e 7.166, 203 63.0 8,443,430 74.5
North Carolina. ._. 2,753,000 §o o c e s e e e e 1,424,983 52.0 , 200, 76.0
Oregon .. ceceueen. 1,130,000 |- ce o eeimmcar e feacmccmm e e e s 785, 289 69.0 932, 461 75.0
Washington. ...... 1,759,000 | et el 1,258,374 72.0 1,582,046 90.0
Wyoming.-o..ew--- 195,000 §oo e immce e eme e m e e ee 142,716 73.0 ) ®

1 This is an estimate of the total resident voting ﬂge population by the Buresu of the
Census as of Nov. 1, 1964, taken from s memorandum issued by ihe Department of
Commerce dated Scpt 8, 1964. No. CB64-93.

= This is taken from table 36A of the 1964 Annusl Report of the Immigration and Nat-

uralization Service.

3 This is based on unpublished data supplied by the Bureau of the Census.

¢ This is based on information supplied by the Bureau of the Census indicating that
reent of the persons in active military service are married.

approximately 50

3 This is the total voting age population, excluding aliens and persons in active military
service and their dependents.

¢ This is based on officizl reports.

* The percentages beginning with Arizona and ending with Wyoming are based on
total voting age population.

8 Taken from table 16 of the 1950 Census of Population, vol. 1, for the respective States.

Aliens and persons in active military service and their dependents have not been excluded
from the figures in this column.

¢ No registration.

NOILVISIDUT SLHDIY DNILOA



Errect oF S. 1564 ox PoriticaL Susbivisions WHicH Use A TesT or DEVICE

Grovup. A.—Political subdivisions in which the use of a test or device would be suspended as a separate unit

See footnotes at end of table, p. 57.

. Percentage
. Persons in | Dependents of revised
. Voting age active of persons Revised Vote cast, voting age Nonwhite Nonwhite
State and county population, military in active voting age 1964 presi- population | voting age | percentage cf
1960 1 service, military population, dential voting in population, | voting age
1960 2 service, 1960 ¢ election * the 1964 19601 population
' 1960 3 presidential
election
Arizona:
Apache County oo e 13, 045 0 0 13, 045 3,892 29.8 9,359 7.7
North Carolina:
ANSOTL. e em e m e mmm——— 13, 065 4 2 13, 059 5, 865 44.9 5,218 39.9
Beaufort . e 19,933 55 28 19, 850 g, 685 48.8 6, 196 30.9
Bertie . o e mnmm e m——am———————— 12,417 0 0 12,417 4,263 34.3 6,261 50.4
Bladen . oo e e 14,320 14 7 14,299 6,685 46.8 5,147 35.9
CAMACN o oo et et cre e e 3,042 13 7 3,022 1,404 46.5 1,054 3.6
CASWeM oo o e 10, 155 0 0 10, 155 4,306 42.2 4,129 40.7
ChoOWaN et e ———— 6,332 4 2 6,326 2,483 39.3 2,507 39.6
Edgecombe. . e an 27,845 9 3 27,831 11,768 42.3 12,330 44.3
L S, 15,396 9 5 15,382 6, 651 43.2 5,554 36.1
08 o e e e m e ——————— 5, 3 2 5,053 2,258 44.7 2,344 46.3
Granville . oo e 18, 580 13 7 18, 560 7,220 38.9 6, 996 37.7
LT -3 8, 061 4 2 8,055 3,613 44.9 3,268 40.5
D5 C T 0 SR 30,262 121 61 30,080 13,709 45.6 13, 766 45.5
Hertford o o oo 11,708 0 0 11,7 4, 947 42.3 6, 102 52.1
B2 0] - o 7,745 47 24 7,674 3,033 39.5 3,747 48.4
D 9731075 RPN 29, 553 66 33 29,454 13,234 4.9 10,293 34.8
Martin. L - 13,735 4 2 13,7 6,332 46.1 5,683 41.4
NS e e m e ———— 32,334 9 5 32,320 15,559 48.1 10, 573 32.7
NorthampPlon .o e criec e e 13,482 9 5 13,468 , 233 46.3 7,304 54.2
Pasquotank. . s 14,345 597 300 13,448 6, 649 49.4 4,936 34.4
FOrQUITDANS - - e oo o oo oo e e 5,110 19 10 5,081 2,399 47.2 2,027 39.7
P OISOM e e e e et c e ————— 14, 221 4 2 14,215 €, 902 48.5 4,2 29.7
Pt e ————— 36,196 26 13 36, 157 16, 466 45.5 13,575 37.5
RODESOM . - s et e e te e 42,275 47 24 42,204 17, 387 41.2 21,424 50.7
Seotland .o .- e m 2,498 13 7 12,478 5,073 40.7 4,686 37.5
VADCR o« e e mm e e et m e m e mm e m e n 17,525 0 0 17,525 8, 638 49.3 6, 520 37.2
RN v 3 + VO X 0 ¢ 9, 929 4,758 47.98 5.490 55.3
Y BT e v e e e e e ———— 45,103 4, 388 2,300 38,215 17,346 45.4 15,754 U9
W ASOD e v o e e e e me e mmmam——am—m———— 31,336 17 9 31,310 12,240 39.2 10,770 34.4
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s in which the use of a lest or device would be suspended as a separate unit—Continued

division

53

Grovpr A.— Political sub

Nonwhite
peroa!;tsge of
voting age
population

VOTING RIGHTS LEGISLATION
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1960 1
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State and county

Virginia:

T
'
'
v
'
'

R GOOTBC me oo eecceeme memamn

King William ... ... ...
Westmorelund.. . .._...

Southampton $. .. .oeieaao

Pittsylvania. .o ool
Richmond. ..ol

Northampton ... ... oo e acaaas
Northumberiand. . ... ...

Nansemona . . oo oo iimiic i cccccnaaeaaan
NSO . e

Mecklenburg. .o oo

MAathews . .o ccc e

LOoWISA o o ceidiiioen
Lunenburg._ ... oo

Fanquier. . oo eiaeaeas
Fluvanna. . oo
Glouoester. ... ... eeanaaan
Banover. . cicmcmenan
Isleof Wight . ..t oo
James City .o ..

Dinwiddie. ... ..o s
J OES S S,

Culpeper. - o

Charles City.en oo oeccceeeecaeem
Charlotte .. iieiiaan

Buckingham. ... e
CArolNe . .o ecaceamaan

ACCOMIBLK . - oo e e v m———————-
Brunswick . v e cci e

Amherst____



Independent city:
Chesapeake ¥, oo e 39,878
Danville .. ... 28,792
Franklin % .. ... it 4 286
Martinsville.. ... _.____._____.___ 11, 056
Newport News 65,232
NOHOIK. e oo 174,789
Petersburg ... ... 22,349
Portsmouth . o.ooooooin 65,341
Richmond._ ...ooooeaa o 144,227
Buflolk . e 8,041

571 38, 165 18, 621 48.8 0,428 23.68

4 23,730 12,724 44.2 6,388 22.2

0 4,286 2,041 47.6 112,173 50.7

0 11,056 4,824 43.6 2,972 26.9
4,423 51, 963 25,804 49.9 20,974 32.2
22,508 107, 005 51, 546 48.2 45,376 26.0
301 21,446 7,775 36.3 9,821 43.9
5,281 49,498 24,544 49.6 21, 055 32.2
102 143,921 62, 890 43.7 53,719 37.2

2 8,014 3,044 31.9 2,769 34.4

! Census of Population, 1960, vol. 1, table 27, for the respective States.

2 Based on unpublished dats supplied by the Bureau of the Census.

3 Based on information supplied by the Buresu of the Census indicating that approxi-
mately 50 percent of the u})ersons in active military service are married.

* Total voting age population not including persons in sctive military service and their
dependents. Figures showing the alien population on other than a statewide basis are
not available at the present time. '

5 Based on official State sources.

¢ The city of Franklin, which is located within the county of Southampton, became
an independent city subsequent to 1860. To properly reflect the nnmber of persons
of voting age residing in the county of Southampton with the total vote cast in that
county in the presidential election of 1964, the number of persons of voting age residing
in the city of Franklin has been subtracted from the number of persons of voting age
residing in the county of Southampton. (See footnote 9, infra.)

7 The number of white and nonwhite persons of voting age was determined by ascer-
taining the ratios of white persons of voting age and nonwhite persons of voting age to
the total number of persons of voting age as reported in the Census of Population, 1960.
These ratios were then applied to the number of persons of voting age residing in the
county of Southampton after deducting the number of pessous of voting age residing in
the city of Franklin.

8 The independent city of South Norfolk and the county of Norfolk were consolidated
Jan. 1, 1963 and renamed Chesapeake.

? See footnote 6, supra.

10 The city of Franklin became an independent city subsequent to 1960. The Burean
of the Census in its 1960 publication did not report the number of persons 21 and over
residing in the city of Franklin. The Census of Population, 1960, vol. 1, pt. 48, table 22,
at p. 55, however, does indicate that 4,285 persons 20 years and over reside in the city
of Franklin. To ascertain which of these persons are of voting age (21 and over), the
following computation was made: 1st, because Franklin was included as part of South-
ampton County, it was determined that 99.78 percent of those persons 20 and over
(14,706) residing in Southampton County are 21 and over (14,674), and this ratio (99.78
g\erce)r(llt;) v.('is qé;z)en applied to the number of persons 20 and over residing in the city of

ranklin (4.295).

11 The number of white and nonwhite persons of voting age was determined by
ascertaining the ratios of white persons of voting age and nonwhite persons of voting
age to the total number of persons of voting age residing in the county of Southampton
as reported in the Census of Population, 1960, These ratios were then applied to the
number of persons of voting age residing in the city of Franklin.
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Group B.— Political subdivisions in which the use of a test or device would not be suspended because less than 20 percent of population is nonwhite

and/or more than 60 percent of the population voted

Persons in | Dependents
Voting sge active of persons Vote cast, Nonwhite

State, election district, county, or independent city population, military in active 1964 presi- percentage of

19601 service, militsry dential voting age

1960 3 service, election # population

1960 3

50, 083 22,588 645.1 7.7

4,378 1,582 836.1 15.3

27,615 10,750 ¢38.9 10.9

4, 081 855 855 51.7 20.9

2,848 604 1,401 53.8 75.8

g, 908 959 4,167 100.0 2.9

B5, 787 564 27, 545 60.5 1.9

31,236 21,028 12,113 57.6 26.4

77,068 30, 207 22,957 76.0 24.4

3,301 3,254 1,641 50.4 33.3

39, 003 10, 693 9,726 91. 0 12.9

24, 467 24,461 11,437 46.8 18.1

18, 2468 . 8,315 $34.6 141

8, 931 2,685 38.7 3.7

22,178 . - 8,372 3.7 39

b 153 1 2 O U 1,288 38.8 10.3

18, 302 N 7,914 43.2 16.6

3,650 . c——- 1,570 43.0 4.0

9,823 I . 4,478 45.6 7.9

16, 790 ——— - 7.124 42.4 .04

18,808 Jomeemmcemmee e ——— 9,145 48.6 17.8

13,855 - 8,146 45.0 .3

4,802 2,208 45.9 16.4

6,325 2,985 47.2 4.9

14, 529 5,737 30.5 L9 .

12,711 5,474 431 L8

2,850 1,104 415 123

21,918 8 184 3.3 18.8

2,056 980 48.1 .8

14,253 6,877 48.2 15.7

M 4,781 1,928 40.2 18.8
MORLBOMBLY . . -« o e e e e e 19, 051 8,489 4.6 5.0
Lo Y 7,608 3,107 40.4 18.6

3,716 43.4 7.1

8G
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8,963 33.6 2,217 8.3

6,722 42.6 1,030 6.5

1,127 35.8 540 17.2

8,363 35.7 £27. 1.9

4, 806 .9 1,127 8.2

7,952 42.9 327 1.8

3,367 43.4 1,508 19.4

4,364 45.6 971- 10.2

9,417 38.7 1,071 4.4

4,390 49.9 587 8.7

9,226 4.5 548 2.5

23,287 10, 539 45,3 685 2.9

WFtBO e e e e e e e oo 12,822 ||l 5,863 46.7 523 41
Independent city:

xandria_ ... .. __ - —— f:7i 387 ¢ T PR FRR I NI, 25, 683 45. 4 6,025 10.6

Bristol..o..oooo.__ _ — —— 10,045 [occcm e e o ———— 3,723 37.1 672 8.7

Buena ViSta. oo —————— 3, 548 | e cman e mem———am——— 1,153 32.5 156 4.4

Covington o oo e (115 1. PR SNSRI SIS 3,208 468.1 751 16.8

Fredericksburg....._.. — 8,188 | e 3,019 47.9 1,47 18.0

[€ AT S 3,225 — 1,416 43.9 152 4.7

Harrisonburg_ .. - 7,183 RO I O 3, 580 49.9 436 61

Lynchburg. o oo e 34,302 [ e | e ——— 16, 834 49.1 6, 574 19.2

Norton... - e ——— 2,952 Y - - 1,196 40.5 188 6.4

Roanoke_ ... 62, 048 28,496 45.9 9,519 15.3

SAUNLON. .« oo e e ————— 14,578 —— 5, 680 36.0 1,228 8.4

WAYNEeSDOIO e e e e oo 9,215 | e e 4,531 49.2 548 5.9

Winchester.. . ..__.... e—m———— — 9, 908 4,437 4.8 708 7.1

NOLtOWBY e e oo 8,022 112 8, 854 4,489 50.8 3,458 38.3

Prince G . 11,280 5,461 2,725 3,104 3,295 100.0 2,420 L5

Independent city: Hampton 51,620 6,624 3,312 41,684 22,288 53.5 10,825 210

1 Census of Populstion: 1960, vol. 1, table 27 for the ve States. dependents. Figuresshowing the alien population on other than a statewide basis are not

3 Based on unpublished data sugplled by the Bureau of Census. available at the present time.
? Based on information supplied by the Buresu of Census indicating that approximately s Based on official State sources.

50 percent of the persons in active military service are married. However in Alaska this ¢ These percentages are based on total voting age population. :

calculation was not necessary to bring the percentage of the revised voting age population 7 In 1962 Alaska redefined its election districts merging Barrow with Kobuk.

over 50 percent. ¢t These percentages ng with the county of Albemsrle and ending with the
4 Total voting age population not including persons in active military service and their  independent city of Winchester are based on total voting age population.
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Grour C.~—Political subdivisions in which the use of a lest or device would not be
suspended because more than 60 percent voted

VOTING RIGHTS LEGISLATION

ALASKA!
Vote cast, Percentage
Number and names of election district Voting age 1964 presi- of
populsation 3 dential population

election 3
1. Prince of Wales-Ketehikan .o 7,018 4, 5956 65.5
2. Wrangell-Petersburg. .. .._.._ 2,341 1,842 78.7
3. Stk oo . 3,870 2, 396 61.9
4. Juneau.. ... _______..____ 5, 867 5,307 90.6
5. Lynn Canal-Icy Straits 1, 653 1,808 79.0
8. Cordova-McCarthy Valdes-Chitina-Whittler.......__._... 2,873 1,486 51.7
7. Palmer-Waslilla-Talkeetna.. . ... . . ... ... ... 43,037 2,205 72.8
9, Beward. .o e e mmae e 1,789 938 52,4
10. Kenai-Cook Inlet. . . . ... 43,271 2,627 $0.3
13, Bristol Bay . . e 2,178 1,198 55.1
14, Bethel. . . e 2, 536 1,716 67.7
15, Kuskokwin Yukon-Koyukuk. ... ..o oo ._o__.. 3,799 1, 968 51.8
18, NOMI@. . .o et ameaen 3,084 1,791 58,1
19, Wade Hampton. ... 1,387 712 51.3

1In 1062 Alsaka redefined its election districts. Prinoe of Wales merged with Ketchikan; Cordova-
McCarthy merged with Valdes-Chitina-Whittier; Kuskokwin merged with Yukon-Koyukuk; Fairbanks
merged with Upper Yukon: and Barrow merged with Kobuk.

2 (Census of Population, 1960, vol. 1, pt. 3, table 27, pp. 31-36.
w‘ Rhelpox;t of %yecsecretury of State for the State of Alaska on flle at the Governmental Aflairs Institute,

ashington, D.C.

$Asa resuit of the redefinition of Alaska’s election districts, seo footnote 1, supra, 187 persons of voting age
who were listed in the 1860 census as residents of Kenal-Cook Inlet, now reside within the boundaries of
Palmer-Wasilla-Talkeetns.

ARIZONA
Vote cast, Percentage
County Voting age 1964 presi- of popu-
population ! dential lation
election ?
Cochise. . e 20,913 16, 607 54.0
(0707410711 1115 T 21, 108 11, 037 52.3
[ 3 1 S 14, 164 10, 637 74.4
Araham . e 7,126 5,438 76.3
Greenlee. . e eeae—aan 5, 951 4,279 71.9
Q{n;‘icopu ................. e eeeameaeeaeoaan 3&4) % 202. 3252 349. g
MOBAVe. . e eeeemeeaaees , X
N VA O L e e meaamman 17, 647 9, 649 54.7
Pima. .. .. ... e e m e e 153, 736 102, 144 66. 4
) 1Y S 32, 204 16,872 52,2
3N N F N 6 ¢ U 2N 5,973 3, 460 57.9
Y avaDal. i eeieacaaaeaan 18, 210 13, 550 74.4
PUTIMA ¢« - o e e e e e e e e e e e m e mm e mm e ——————— 26, 286 14, 410 5.8

f Census of Population, 1860,vol. 1, pt. 4, table 27, pp. 38-41.
? Report of the secretary of state for the State of Arfzona on file at the Government Affairs Institute,

Washington, ).C.
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Group C.—Political subdivisions in which the use of a test or device would not

be suspended becaunse more thon 50 percent voied—Continued

CALIFORNIA
Voting age Vote cast, | Percentage of
County population ! | 1964 presiden-| population
tialelection 2
Alameda. 569, 183 427, 340 76.1
228 230 9.5
5,801 5, 100 86.6
51,235 40,419 78.9
6,714 5,307 80.4
7, 304 4, 606 68.1
232, 43 178, 46 76.7
9,072 8,727 57.4
18, 330 14,610 79.7
208, 646 136, 308 65.3
10, 399 7, 2%0 70.1
60, 088 38, 400 64.1
41,215 21, 402- 52,1
7,402 5,919 80.0
163, 963 109, 66.8
27,677 18,846 68.1
9, 622 8, 302 86.3
8, 208 6, 201 75.6
3, 830,926 2,730,898 7.3
22,729 13, 862 61,0
Y £ o 1 W 91, 674 76, 364 82.3
MaripOSa . - o e e emmmmmaeemac—eaaaa—- 3,512 2, 968 84.5
Mendoeino. o eediemiieaceaiceemeeceena—an 30, 952 18, 227 58,9
Merced - - e mam e em e em—————————————— 50, 282 23, 260 5.2
MOAOC- - e e ————— 4,908 3,358 67.2
Y (0] 1 T R 1,498 1, 516 101.2
Monterey e ——————— 116, 686 04, 672 55.4
N D . i 43,244 31,210 72.2
N VAL e e e 13,741 11,318 82,4
OFANER -« oo mcm e —————— 400, 046 401, 157 100.3
PlACRT o e e tm e e e e e e m— e m e ————— 36, 196 27,676 78.5
PIUMAS. L et ememem————————— 7,149 5,713 79.9
Riverside._________._.__. 185, 468 144,788 76. 4
Sacramento 297, 301 227,871 76.6
San Benito._ . .._........ 9.073 6,237 68,7
San Bernardino 207, 092 215, 400 72,5
88N DHOBO. - o e e dmecm . 601, 616 426, 286 70.9
San Franelsco. ... 531,774 323, 908 60.9
San Joaquin. ... cm—————— 152, 042 95, 339 63.0
San L8 ObiSPO. - e e e eecece—aa———- 50, 831 37,186 73.2
8an Mateo. .. caa————— 270, 895 219, 191 $0.9
Santa Barbara. .o i aeeeceee—ema——na 103, 084 86, 401 838
Santa CIAIS. ..o et e ca e ma—n 371,004 320, 627 86, 4
Santa Criz. . o iceacccencaa———- 56, 635 y 80.6
Shasta. e mcceeccccaccacacmeaan—a- 34,846 28, 350 81. 4
ST o - LU 1,437 1,241 86.3
SISy OU L« e e e em—————————— 20, 431 14,335 70.2
SOl <o e e eee e em e —m———————— 79,132 50, 245 63.5
SONMOMIB. < - o e e e e e e et mm e m e m e m 91, 136 72,136 79.2
SIS AU - . e a e — e ————————- 94,311 85,128 69, 1
ST L e e e mee————————————— 19, 361 14, 044 72. 4
TehAIMB . <« o e e e e e e e ccmeceemcecceecesemnm——m e en 15,103 11, 467 75.9
T Y e o e e e e e e e e am 5,818 3,439 59.1
TUIATO . e e et e e e et e e m oo m e e em e mm e 95, 540 56, 552 69.2
Tuolumne. .. e e eeemmcamanan 9,464 7,820 82.6
A1 < P 116, 970 98, 238 84.0
() O , 568 26, 274 68.1
B €1« YR 19,374 11, 739 60.6

! Census of Population, 1960, vol. 1, pt. 8, table 27, pp. 178-194,
! Report of the secretary of state for the State of California on file at the Government Aflairs Institute,

Washington, D.C,



62 VOTING RIGHTS LEGISLATION

Group C.—Political subdivisions tn which the use of a test or device would not
be suspended because more than 50 percent voted—~Continued

CONNECTICUT
Voting age Vote cast, | Percentage of
County population ! | 1964 presiden- popm;?fcm
tialelection 2
414, 664 320,358 77.3
433, 144 328, 882" 75.9
75,173 81, 006 81.2
58,220 45, 134 80.3
417,135 316, 309 76.8
112,641 78, 942 84,4
39, 592 32, 146 81.2
A 34,318 80.0

1 Census of Population, 1060, vol. 1, pt. 8, table 27, pp.

85-68, :
1 Report of the secretary of s{ate for the State of Connecticut on flle at the Government Aflairs Institute,

Washington, D,C.;

DELAWARE
Voting dge | Vote cast, | Percentage of
County population t | 1964 presiden-] population
tialelection 2
b eeecccicmammicanmmccaraemcaceammmccmamemmancaaammn e ——— 38, 22,054 §7.7
New Castle. . i ecccecmacae e cmcmccm e 185, 128 146, 893 79.3
BUBSOX o« - eeeeeemmemmms e mmmmmm e m e mimm s 43,887 32,373 73.8

1 Census of Population, 1980, vol. 1, pt. 9, table 27, p. 32

1 Report of the secretary of state for the State of ‘Dolaware on file at the Government Affairs Institute ,

Washington, D.C,

HAWAIL
Voting age Vote cast, | Percentage of
County population ! | 1964 presiden-] population
- tialoloction 2
Hawall_....... s m e emameamaonmeakema.amnorv e 34, 594 24,973 72.2
Honolulu (O8hU)eeeunievrnncrnrnnsncmcmccemmemramcmaneanes 284, 901 155, 395 54.5
KBUZL. L e ireeee e cmmemammneaneensanacmecranea————— 16, 351 10, 634 65.3
MU e e ciiiiaececinn: - cetemamenenmesmarasemaatemevaennanean 24,070 18,218 87.4

1 Census of Population, 1080, vol. 1, pt, 13, table 27,
2 Report of the secretary of state for the

Washington, D.C.

gp. 36-37,
State of Hawall on file at the Government Affairs Institute,
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Grour C.—Political subdivisions in which the use of a test or device would not

be suspended because more than 50 percent voted—Continued

IDAHO
Voting age Vote cast, | Percentage of’
County population t | 1964 presiden-| population
tialelection 2
Ada . e emmmcmciacecmm———— 53, 996 45,043 - 88.4
AQBIMS . o i icicmiciamaacnnmcamam————— 1,703 1,439 80. 3.
BAANOCK oo 26, 303 21, 308 81.0
1120 g 2] T 3,823 3, 266 85.4
Benewah o oo e ae————— 3,637 2,717 76. 4
BINGNAI .« oo 14,310 10, 595 74.0-
BlaIG e e 2, 808 2,454 8.6
Bolkso. oo i idcecccmcemeccceaaa- 957 863 90, 2:
Bonmer. . e ccmemmcm————————— 9, 167 7,303 7.7
Bonneville. i meciamaaeacaa——ane 24, 288 20,373 83.9
Boundary . o acmeamaeaeaaeaeaaenna 3,323 2,483 76.8
Butte.. e cecceme—m- 1,838 1,493 812
(071 1T 529 574 108, &
CBNYON L s 33, 338 24, 067 72,2
CAPIDOU . oo ceeeaas 3,068 2,725 88.8-
Lo S 8,207 6,620 79.7
18151 . S 489 448 91.6
(0131471 7. I 5,104 3,213 63. 0
CUSHOT . - o e e e emcc e mcetm s e cm e e cm e amae—e——emeeececeen 1,082 1,434 85.3
L 2210143 1) H 4,317 3,983 92,3
Fromont. .. e ccmeccececcmecam——aeamann 4,509 3,015 86.8
L6 ] S 5,135 5,307 103.3
(61005117 S 5,530 4,375 79.1
)T T S 7, 541 5,168 08.5
JOMIeTSON . L e o e e eeeene e ——————— 5,730 4,811 84.0
JOTOMO. o e e acccmcmcccmccccemceencmcecaemcacaem—anaen 6,320 4,041 78.2
C00bBNA] - - o e eemcec e n————————- 17,638 14, 347 81.3
11 12,325 8,724 70.8
L 11 1 I, 3,374 2, 563 76.0
)£ TN 2,601 2,054 79. 0
1T o R A 1, 686 76.8
MaUISON. o e e 4,512 4,050 90.0-
B AL TI115) < VN 7,324 5,038 8l.1
IN(E I o Y 15,945 13,147 82.6
L0 s . SN 1,082 1,812 91.4
OW Y8 - o et m—cm e 3,618 2,392 66.1
PayOtte. . oo 7,331 5,267 71.8.
POWRT - e e e e —a e ————— 2,214 2,127 96.1
ShOSNONG. . - e e —em e 11,9087 8,079 87.5
Bl OTL . - e eam——o e ——————— 1,290 1,273 98.7
Twin Fall8. _ ..o e e e oo 4,106 19,158 79.2
VRl . o o e e e e ——m e aaee 2,127 2,108 99. 0
Washington - . et 5,055 3,682 72.8

1 Census of Population, 1960, vol. 1, pt. 14, table 27, 4959

3 Report of the secretary of state for the State of Ip(&ho on file at the Government Aflairs Institute,

Washington, D.C.

MAINE
Voting age Vote cast, | Percentage of
County population ! | 1964 presiden-| population
tial election ?

AndrosCORIN. - - - ot eeaae 52,737 37, 521 71.1

Cumberland. . .o e e 112,100 73,209 85.1
Franklin. e 11, 842 8,671 73.2
Haneook . . o 20, 291 13,719 67.6
Kenmebee. . .o v et e e 54,408 36,120 66.4
Kn0X. oo e mc———e—aan 18,418 11, 428 62.0
LANCOIN. .o e e e 11,736 9, 083 77.4
OXIOTA. . e oot 26, 486 18,956 71.8
Penobseobt - o 73,716 43,215 58.6
Plscataquis. . . . ..o e 10,840 7,254 68.2
SAEBARN00 £ a et e eeeeas 13,934 9,739 69.9
SOMEISEE .o o ettt e e 23,809 15, 235 64. 0
R L S 13,349 8,721 65.3
Washington . .. e 20, 560 13,128 63.9
)14 61, 045 47,422 7

! Census of Population, 1960, vol. 1,
* Report of the secretary of state for t
Ington, D.C.

{)t. 21, table 27, pp. 56-59.
1

o 8tate of Malne on file at the Government A ffalrs Institute, Wash.
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Group C.—Polilical subdivisions in which the use of a test or device 1would not

be suspended because more than 50 percent voted—Continued

MASSACHUBETTS

Voting age Voto cast, | Percentage of
County population ! | 1964 presiden-} population
tialelection ?

Barnstable . e 44, 244 35, 355 70.9
Berkshire. . .. i iaeeaal 88,834 64, 331 2.4
Bristol. e e e 254, 693 186, 657 73,8
)0 T} S p 3, 869 3,214 43,1
B OB e m————— 361, 671 282, 945 78.2
Frankln. e 34, 280 25, 624 4.7
Hampden. .. ... eaaan 268, 284 178,219 €6, ¢
Hampshire. ... aean 62, 624 43, 645 60,7
Middleses . oo e 770, 248 576, 80 748
Nantucke 2,424 1,787 78.7
Norlolk._. 313,071 256, 021 681.8
Plyraouth. . ... ... 151, 138 120, 335 7.6
1L (0) 1 O 522,395 208, 254 57.1
L o] 7 o P 367, 293 273,331 7¢. 4

1 Census of Population; 1960, vol. 1, pt 23, table 27, pp. 103-106.

2 Report of the secretary of state for the State of Massachusetts on file at the Government A (Tairs Institute,
NEW HAMPSHIRE

Washington, 1.C.

County

Voting age

population !

Vote cast,
1964 presiden-
tial election 2

Percentage of
population

BelRnap. e el
Carroll . _..._..._._. [,
Cheshire. .. ... iiiiiieiaien
008 - m oo i
Graton. .. ... _..
Hillsboro. . ..... e
Merrimack. ...
Rookingham. ... il
Straflord. ... e R
SUTHV O . e

18,019
10, 232
26, 685
22, 410
29, 305
110, 431
43, 048
59, 557
35, 849
17, 189

13,932

9,015
‘19, 584
16,819
21,027
89, 739
32,382
46, 754
26, 079
12, 762

B =3 Ov O GO QO = m = QO

N0 NI NN
IjFFEEFERN

! Consus of Population, 1960, vol. t, pt. 31, table 27, pls. 3011,
1 Report of the secretary of stute for the State of New

tute, Washington, D.C.

Tampshire on file at the Government Affalrs Insti-
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gnoup C.—Poldtical swbdivisions in which the use of a test or device would not
be suspendod becanse morg than 50 percent voted—Continued

NEW YORK
Voting age Vote cast, | Percentage of
County population ! | 1964 presiden-| population
tialelection *

ATy e e e 174,414 149, 926 86.0
ANCBANY « e e —m 25, 264 18, 365 72,7
Bronx... 965, 315 555, 309 b7.5
Broome._.__ 132, 408 92, 2564 69.7
Cattaraugus. - e ceeeaes 48, 209 33, 514 69. 4
CAYUED - - oo e e e e m e 45, 196 36, 218 80, 1
CRAREAUQUA . <. - e e e e e e e m e e e m 90, 925 62, 937 69. 2
Gl - . e e e e et 59, 614 41,773 70.1
CReNANEO - o e ———————— 25,743 19, 276 4.9
(0711 2107 o VIO 41,713 24, 914 59.7
ol . e 30,401 24,126 79.4
Corlland - . e 24,233 17,571 72.5
D W AT L e e e e 26, 445 20, 442 77.3
DULCNeSS L e e 116, 036 80, 995 69.8
) 3 TR 660, 623 477,528 72.3
S - - o o o e e e e 21,075 17,023 80.8
Frank i . e 25,961 17,673 68.1
RO e e 33, 011 23, 685 7.7
IS - -« e o o e oo e e o e e e mn e 32,245 24,398 75.7
GTEEIIC - - - o e e e e e e ——————— 20,188 18, 204 90. 2
Hamilton . e memmeas 2,703 2,958 109. 4
HerKimer. . . oo e ———— 41,465 30, 986 74.7
Jef OISO . o o e e ————— 53,111 36, 638 69.0
KD oo e e e e 1,745,408 941, 567 53.9
WIS . L e e —————————— 13, 054 0, 76.9
JAVINgStON e ———— 26, 598 21, 022 79.0
MAdISON oo e ——————— 31,140 23, 606 75.8
NS 5] 31 T SR 369, 189 290, 326 78.6
MoOntgoIeryY - - - et 37,990 28, 463 74.9
INASSAU - - - C e e e e e eem 765, 494 640, 721 83.7
NOW Y OTK . e 1,257,867 645, 657 51.3
NI BT e eecceeee 144,912 97,280 67.1
Onelda. ..o ciemeeaas 164, 395 115, 354 70.2
Onondaga. 258, 516 104, 538 76.3
Ontario._.. 41, 599 31, 359 75.4
Orange. . ..o eccce s . 116, 324 80,106 068.9
L0 3 1T V1 . USSP 30,872 15,177 72.7
(€ 2Ny o N 50, 021 37,831 75.6
[0 T N - 31,953 24, 287 76.0
UM . L e . 19,748 22,205 112.4
QUEBENS . - ¢ e e o e aae e e m—meecmemmme— s 1,240,073 &38, 760 67.6
ReNSSEIRCT . o e 88, 542 72,083 82.4
Richimond . ..o s 137,461 95, 028 9.1
Rockland . - i iiiiieeaoaao 83,3656 73,424 88.1
St LaWIeNCO - v oo e e e am—m——— 62, 565 42,421 67.8
S OB .« e e meccceeeacceaaaaa 53,805 43, 663 80.9
Sehenectn 1y o s 99,183 74,980 75.6
Schoharie. ... 13,831 11,615 84.0
Sehuyler .. e —n- 8, 851 7,414 83.8
B T-) 11 2 S 20,232 13, 591 07.2
£ 1) 58,795 41,274 70.2
SufTolk - . e 399,989 330,015 82.5
Sullvan . o o eeeemmme—maan 29,177 25,441 87.2
B8 07 PSP 21,754 17,847 82.0
Tompkins . L. il 38,397 25, 666 86.8
L8 7 PR 75, 651 60, 423 80.0
WRIT e . oo e e mm e eaaen 27,256 21, 064 71.3
Washington . .. e 20,162 22,4560 77.0
W A0 o o e — e 41, 831 29, 765 71.2
WWestehester . — o e 526, 518 390, 626 76.9
WyOnmNg. o e 21,477 15,214 70.8
Yates..ooooo.__. o e mm e mmm e 11,339 8, 862 78.2

1 Census of Population, 1860, vol. 1, pt. 34, table 27, pp. 155-173.
? Report of the secretary of state for the State of New York on flle at the Government A fiairs Institute,
Washington, D.C. These figures include ballots which were spoiled.
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Grour O.—Political subdivisions in which the use of a test or device would not

be suspended because more than 50 percent voted—Continued

NORTH CAROLINA

Yoting age Vote cast, | Percentage of

County population ! | 1964 presiden-| population

tial election 2

AlBIMANCe . - o e e mcrceecamcecmeaee £0,184 30, 574 60.9
Alexander. . oo e ee 8,876 7,482 84.3
ANleghanY - e cm e ——————————— 4, 707 3, 941 83.7
L) 1T SR 11, 391 9,156 80. 4
DS L) o SN , 631 4,161 02,8
Brunswiek . o oo iaicemccmemcaan 10,772 7,961 73.9
BUuncombe. e eccact e ccaaaes 80, 769 50, 995 63,1
) S 101 3 <P 31, 427 22,806 72.9
[OF:1 0% 4 X OO PEN 40, 545 25,099 61.9
CrlAWell L et e eeiace i ctccmcneuecmeeacmamam—nn—. 27,243 19, 579 71.9
[0V 11 USSP 17, 962 10, 520 58.6
[07:34: 8 1 S I 41,838 32,930 78.7
Chathan e eeecceeeacea—ceanna- 15,253 9, 406 61,7
Cherokee. o .o i ceecaeeeeaaeTan 9, 328 6,929 74.3
A e e et cme e cama e aemea—eaem—mace—————— 3, 149 2,743 87.1
Cleveland . .o e ————— 36, 830 18,710 50. 8
COlMbUS. e mmeem e maan 25,212 13,475 53.4
CUITI UK et et emm et cccmse oo cmamnn 3,921 2,100 56.0
DY - S 3,704 2,343 63.3
D AVIASON . e e e ———————————— 45, 953 31,027 67.5
D VIO e e e et t——————— - 9, 878 , 546 75.6
DUDPHN . e et e cmtc e eimm———aco————— 21, 432 10, 980 51.3
DUPNOIM . (e e e ceeeemecmaamacnannn 66, 573 38,138 57.3
)00 ] A 4+ VPN 112,171 61, 891 55.2
CIBSLON . L e e eece e m— o —————— 72,519 37,3268 51.5
(€3 511 1111 1| 3, 449 3,135 00.9
KR 27111 () PSP 144, 040 75, 604 52.5
Harnetb e ceemce e ————————— 26,211 13,360 51.0
HIOYWOOA. - e e e e ceecesmc e ————————— 23, 656 16, 239 69.0
TIONAOISON. . oo o e e mcma e me e e e 22,232 14, 846 66.8
Trede]. oo —— e — e man 36, 611 24,123 65.9
L Y 10, 068 \ 80.3
L0 T T 0] o DU 34, 654 17,849 51.6
R T S 5,499 2,905 52.8
B 7 14,844 7,483 50. 4
JANCOIN. e e 16, 439 13,173 50.1
MeDowell e iicce—eeaneana 15,448 10, 488 67.9
MO, e eecccecacecaaemamamaennn 8,753 6,674 76.2
DY I T § T T 9, 649 7,165 74.3
Mecklenburg. - oo cceemmee——aan 157,937 996,171 60.9
Mitchell... ... e e mm e e mmmme—e————ne 8, 4,999 62.4
MoOntgOmery - oo e m—eaan 10,194 7,318 71.8
M O0T0 . e 20. 536 11, 546 58. 2
New Hanover. - o iicccmecaeanaa 42,210 24,724 58.6
L8] ¢ V1 71 U 24,363 14,991 61.5
P amCo . . i 5,301 2,900 4.7
P ener - i iieecece——ae 9,716 5,166 53.2
POk e 4 caeeea 6,870 5,782 84.2
Randolph. - et 36, 068 24,377 67.6
Richmond. .o e amaan 21,533 11,639 5.1
Rockingham e et 40, 836 20,495 50.2
ROWAN . - e eemann 50,075 29, 738 5.4
Rutherford. .. ..o e e e %, 692 16,656 62.6
SBINMPSON . - et e craee e ae e cmammemaeaem—mm .- 25, 581 15,701 61.4
SNy e eeeeiacean—————— 24,220 16, 855 69.6
QORS¢ e cimiecmaaa——- 12,811 9, 562 74.6
ST 81 4 3 S N 28,219 17,780 63.0
e L) 1 4,634 3,828 §2.6
Transylvanin. oo iceiceaeaaa- 0, 002 %, 030 £8.3
N5 | SR 2,446 1,370 5.0
Wako....... e e e immemamemeaemenmananoaemm————— 09, 655 54,195 5.4
Washington . . e eeeiaaaa. e 7,008 3,€49 52.1
A . . e e 9,765 7,963 S1.§
WL KOS, e e et m— e m e e—————— 25,223 20.190 80.0
YadKin. oo ieena—a—a 13,615 9, 408 69. 8
D 11 T8 I 7.932 5,718 2.1

V Census of Population, 1960, vol. 1, pt. 35, tabloe 27

pp. 98-122,

i
3 Repaort of the seeretary of state for tho State of North Carolina on file at the Governmental A ffalrs

Tastitute, Washington, D.C,
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Group C.—Political subdivisions in which the use of a test or device would not

be suspended becase more than 50 percent voted—-Continued

OREQON
Vots cast, Percentage
County Voting age 1964 of
population 1 | presidential | population
election 1
3 E: Y. 10, 509 6, 585 62.70
F7:1:1 (1) 1 U 22,093 16, 486 74.60
[0 1:15): 29 1 1T U S 67, 145 57, 043 S4. 90
ClBt8OD -« o e e e memm——————— 17, 662 12,393 70.10
Columbia. s 13,335 10, 268 77.00
G008 e e e et ccccmmcmacmeammammemeaae———— 31,910 21, 149 66. 27
CrO0K - - - o e ——maem 5, 451 3, 586 65. 70
CUTTY - e eemmmman 8,132 4, 686 67.60
Deschutes. L icceieaeaans 13,928 10, 086 72.47
Douglas. . cdcccccemea—a—- 38,870 265,717 66. 10
GHUBIM L (. meeeeeeeeeeeeeeeeememmmmmmmmem 1,832 1,220 66. 59
(£33 11 0P 4,559 3, 032 66. 50
ey o o ————— 3,992 2,759 09. 10
Hood River. 8, 146 5,472 67.10
Jackson... 45, 348 34, 084 75. 10
Jeflerson.. 3,868 2. 938 75,90
Josephino. 18, 604 13, 801 74. 60
Klamath. 28, 047 17, 699 62,70
Lake.... 4,289 2,723 63. 40
Lane.. o4, 003 74, 200 78.90
Lincoln 15,278 10, 323 67, 50
Linn.... 33,882 23, 308 68,70
Malheur 12,894 7,983 61, 00
Marion.. 73,926 51, 209 69, 20
Morrow. 2,889 2,097 72. 60
Multnomah.___. 335, 281 243, 749 72,60
Polk. ... 15, 742 11, 629 73.80
Sherman....._...... 1,492 1,353 90, 60
Tillamook. . .._...... 10, 971 7,873 69. 00
Umatilla.._.._._... ... 26, 822 16, 850 62.80
Unjon._.................... 10, 992 7,489 68. 10
Wallowa.._................. 4, 308 2,848 66. 10
WaseO. e .l 12,258 8, 697 70. 10
Washington. ... . ..._...... 53,916 50, 181 93. 00
Wheeler... ... ... .. ... 1, 566 798 50, 60
Yamhill. oo ... 19, 592 14, 463 73.80

1 Census of population, 10€0, vol. 1, pt. 39, table 27, pp. 67-65
2 Report of the secretary of state for the State of
Washington, D.C.

regon on file at the Government Aflairs Institute,
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Group C.—Political subdivisions in which the use of a test or device would not
be suspended because more than 50 percent voted—Continued

VIRQINIA
Voting age Vote cast, Percentage
County and independent city population, 1064 0
1960 ¢ presidential | population
election 3
County:
Amelia . el 4,185 2,239 33.5
APpomattoN. . e 5, 387 3, 791 70.4
Arlington_.__........... 107, 578 51,383 50.5
Chesterfield. ... ..o 40, 717 25,871 63.5
Crafg. oL 2, 056 1,244 60. 5
Cumberland. L.l 3, 466 1,977 57.0
Diekenson. ... .._.... 9, 855 5,639 57.2
Fairfax 3. . ... 142,628 79,5617 55.8
Giles. ..o . 9, $61 5, 167 52.4
Grayson__............. .. 10, 502 15, 352 650.5
Greensville. ... _._.__. B 8, 384 1, 519 53.9
Henrico............._... . 70,219 42,082 50.9
King and Queen........ 3,352 1,729 51.6
Laneaster. .. __.._...... 5, 591 2,911 52.1
Lee ... _.._... 14,172 8,626 6.9
Middlesex. ... ... 3,949 1,905 50.5
New Kent__._._...._... 2,554 1, 365 33.4
PO, e . 9, 392 5,419 57.7
Prince Edward.__. ... 8,021 1, 004 007
Roanoke... ... ooeoe... 37,226 19, 5% 32.8
RUSSC . - o e e e e e 14,130 7,387 52.0
Powhatan. _...._. e e . 3,939 2,152 54.6
Scott. .. .. 14,819 9, 269 62.5
Shenandoah. . .. .. il e . 13,604 7,188 52.7
Surry..... 3,321 2,140 44 4
Y OrK - e s 12,024 6, 359 53.1
Independent city:

Tharlottesville. . . o e e 19, 273 9, T04 50. 4
Clifton Forge. _............. 3, 520 2,102 59.7
Colonia! Heijghts 8, 066 3, 620 59.7
Falrfax 4 s FU, 37,087 4, 786 67.2
Falls Chureh . oo e e e 5, 834 3,707 63. 5
Hopewell. . e e e 10, 403 5, 691 AT
Radflord . e e 5, 365 3,338 62. 8
Bouth Boston. .. .. el 3, 608 1, 843 511
Virginia Beach¢_ .. 44, 868 24, 442 52,2
W MU . e eaaeaas 4,092 2,003 51.1

! Census of Population, 1960, vol. 1, pt. 48, table 27, pp. 75 to 107,

1 Report of the secrotary of state for the State of Virginia on flle at the Governmental Aflairs Institute,
Washington, D.C,

3 The city of Fairfax, which s located within the county of Fairfax, became an independent city subse-
quent to 1960. To properly reflect the number of Pcrsons of voting age residing in the county of Fairfax
with the total vote cast in that county in the presidential election of 1864, the number of persons of voting
a}ga residing In the city of Fairfax has been subtracted from the number of persons of voting age residing in
the county,

1 See footnote 3, supra.

3 Census of Population, 1860, vol. 1, pt. 48, table 20, p. 45.

¢ Virginia Beach and Princess Aune County were consolidated Jan. 1, 1963,



YOTING RIGHTS LEGISLATION

69

(iroup C.—Political subdivigions in which the use of a teet or device would not

be suspended because more than 50 percent voted-——Ceontinued

WASHINGTON

Voting age

Vote cast,

Percentage of

County population t | 1864 presiden-| population
tialelection ?

Adams 5, 533 4,273 76.9
Asotin.. 7,746 5, 436 70.1
Benton . e ieiiiicaaaen 34,063 28,372 83.2
[0 T 1Y TN 24, 696 17,822 72.1
Clallam . e eeaaas 17,902 13, 455 76. 1
CIaPK o e ieeaeeaann 55,815 41,790 74.8
Columbla. oo iiiciciaicean 2,875 2, 187 76.0
Cowltz. . e 33,746 24, 501 72.6
Donglas . e iieciceiiaas 8,435 8,376 76. 4

I 3 U U 2,155 1,459 68.9
Frankln. oo iaa.- 12,837 10, 058 78.3
Garfleld. . .. i 1,797 1,532 86.2
Gl e e ieieeieeoo 25,080 14, 427 87.0
Grays Harbor ... l. 33,377 23,027 68.9
Island . ..o e ieaman 10,974 6, 999 83.7
B L]0 410§ U 5, 042 4, 456 78.9
KN e e e 578, 897 450, 640 77.8
LT U 50, 495 37,714 74. 6
2 13 L 12, 267 8, 592 70.0
KHekdtat . e mmane- 7,793 5,674 72.8
LW e 25, 692 19, 022 74.0
L0 . L e e 6, 738 5,213 77.3
Y £ ) NP 9, 841 8,071 82,0
OKRANOZAI .« L e e e 14, 922 10, 495 70.3
Pacific. .. 9, 302 6, 860 73.7
Pend Oreflle. . e eamamaaan 1,117 2, 986 72.0
1 T £ T 195, 195 128, 973 64.5
AN J U L e el 1, 992 1,750 87.8
SR L oo e 31, 650 22,308 70.5
SKAINANIS . L et 3,079 2,414 78. 4
Snonomish . e 09, 911 81, 405 81. 4
SPOKANG . L e e 168, 083 111, 581 66. 3
Stevens.... 10, 478 7,528 71.8
IS ONY . L e 32,790 27,021 82. 4
L 13Y 4 £5Y.4 11 1 2, 091 1,624 77.6
Walla Walla . . e 26, 406 17, 504 66. 6
WAt COM . e 42,700 31, 42 73.5
Wl tan . e eeiieaeaan. 17,925 13, 538 75.5
B LY 1 1 T YU 82, 641 52,730 83.8

1 Census of Population, 1960, vol. 1, pt. 49, table 27, pp. 65-74.

? Report of the sceretary of state for the State of Washington on flle at the Government Affalrs Institute,

Washington, D.C,
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Group C.—Political subdivisions in which the use of a test or device would not

be suspended beccause more than 50 percent voted—Continued

WYOMING
Voting age Vote cast, | Percentage of
County populaticn ! {1964 presiden.| population
tial election ¥

12, 166 8, $42 73.5
0, 591 5,358 81,29
3,380 2,802 85, 30
8,881 5, 482 72.99
3,752 2, 809 74. 86
2, 699 1,004 73.88
14,321 10, 794 75.37
6, 924 5,353 77.31
3, 804 2, 608 68, 56
3. 264 2,492 76,38
35,110 24, 622 70.13
4,790 4,084 85.28
28, 239 21, 302 75.79
2,372 1, 985 82.84
9, 282 7, 443 80. 29
4, 300 3, 360 78. 14
11,989 9, 238 77.08
2,160 1,601 78.29
10, 639 7,013 74, 44
1,807 2,049 113.38
4,443 3,116 73, 68
4,750 3, 408 73.87
4,384 2,892 85, 96

1 Census of Population, 1980, vol. 1, pt. 62, table 27, pp. 35-40.

1 Report of the secrotary of state for the State of Wyomling on flle a¢ the Government Aflairs Instituts,

Washington, D.C.

O



