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CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

FEBRUARY 10, 1964.---Ordered to be printed

Mr. MAGNUSON, from the Committee on Commerce, submitted the
following

REPORT

together with

INDIVIDUAL VIEWS

[To accompany S. 1732]

The Committee on Commerce, to whom was referred the bill (S.
1732) to eliminate discrimination in public accommodations affecting
interstate commerce, having considered the same, report favorably
thereon with amendments and recommend that the bill as amended do
pass.

BRIEF SUMMARY

The purpose of S. 1732 is to achieve a peaceful and voluntary settle-
ment of the persistent problem of racial and religious discrimination
or segregation by establishments doing business with the general pub-
lic, and by labor unions and professional, business, and trade associ-
ations.

Motels, hotels, restaurants, places of amusement, and retail and
service establishments substantially affecting interstate commerce in-
dividually or cumulatively would be covered by the bill, as would labor
unions or business associations affecting interstate commerce.

The bill would guarantee all persons freedom from a refusal by an
included establishment or organization to deal with them on account
of race, color, religion, or national origin. Any person refused service
by a public establishment on the above-mentioned grounds would have
the right to seek a court order against the offending establishment or
individual after 80 days' written notice to a State agency or instru-
mentality authorized to deal with such disputes. In the absence of
such a body, 30 days' notice prior to suit would have to be given the
Attorney General. This condition precedent of 30 days' notice before
instituting suit does not apply to a person aggrieved by a refusal of
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membership in a labor union, or professional, business, or trade asso-
ciation because of his race, color, religion, or national origin.

'As an alternative to private suit, a complaint may be filed with the
Attorney General. Upon receiving a complaint in a case sufficiently
important to warrant his conclusion that a suit would materially fur-
ther the purposes of the act, the Attorney General would have to first
refer the case for voluntary settlement to an appropriate agency or
permit State and local laws to be utilized unless he should find that
the aggrieved party is unable to undertake or maintain suit on his
own for financial reasons or because of fear of economic or other injury.
If referral to an appropriate agency or application of State law would
be unsuccessful, the Attorney General may initiate suit for compliance.

Il brief, the measure speaks on the problem solving level with pri-
mary reliance placed on voluntary and local solutions. Only when
these efforts break down would the residual right of enforcement come
into play. In addition, the sanctions provided in the bill are limited
tq injunctive relief so that, there wouldbe a judicial interpretation and
warning of covelige before any penalties attached for violation of

a court order.
SECTION-BY-SECTION ANALYSIS OF S. 1732

Section 2
The bill as introduced contained specific findings in section 2. The

bill as reported deletes these findings and substitutes a declaration of
policy explaining the goals of Congress and the purposes of this bill.
The declaration of policy does not limit in any way the constitutional
bases upon which this bill may be sustained in a court of law.
Section 3

Subsection 3(a).-This section would grant to all persons a right
to be free from discrimination or segregation on account of race, color,
religion, or national origin in the enjoyment of the goods, services,
facilities, privileges, advantages, and accommodations of the public
establishments described in paragraphs 1, 2, and 3 of subsection 3(a).
These three paragraphs detail three mutually exclusive groups of pub-
lic establishments.
,: "Person," as that term is used in subsection 3(a) and other sections
of the bill, may include other than natural persons, as in the case where
a business entity is refused the right to purchase, use, rent, or hire
goods, services, or facilities on account of the race, color, religion, or
national origin of its owner or operator.

.ubsection 3(a) (1).-There is a change from the bill as introduced,
That bill applied the provisions of section 8(a) to all public places
engaged in furnishing lodging to transient guests, including guests
from other States or traveling m intrstter commerce. The reported
bill would exclude from coverage "* ** an establishment which (A)
is located within the building which the proprietor actually occupies
as a home and (B) contains not more than five rooms for rent"; but
includes all other places furnishing lodging to transient guests, includ-
ing guests from other States or traveling in interstate commerce. It
is not necessary that most of the transient guests, or any of them, be
from other States or traveling in interstate commerce. So long as
the establishment furnishes lodging to transient guests, it would be
Eutbject to the terms of this act unless satisfying the terms of the excep-
tion set out above.
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Only public establishments furnishing lodging to transients would
be within this subsection. Establishments furnishing lodging to
guests of a permanent duration, or to guests of an indefinite duration
having no fixed intent to have, as in the case of a boardinghouse,
would not be included. But, an apartment house or boardinghouse
that in fact held rooms out for transients would be covered by subsec-
tion 3(a) (1). This would be so even if not all the rooms of the estab-
lishment were for the use of ti'ansients.

The exception contained in the bill would apply only when the
"proprietor" actually occupies the building in wluch the establishment
is located as a home. A person may have only one "home" as that
term is used here. If a person has more than one place of residence or
abode, his home would be that place which he uses as his principal
residence.

Subsection 3(a) (2).-There is no change from the bill as intro-
duced. This is the second of three mutually exclusive groups of pub-
lic establishments that are covered by the bill. This subsection would
include all public places of amusement or entertainment which cus-
tomarily present motion pictures, performing groups, athletic teams,
exhibitions, or other sources of entertainment which move in interstate
commerce. These public establishments would be within the provi-
sions of the bill even though at any particular time the source of enter-
tainment being provided had not moved in interstate commerce. It is
sufficient if the establishment "customarily" presents entertainment
that has moved in interstate commerce. If this test is met then the
establishment would be subject to the bill at all times, even if current
entertainment had not moved in interstate commerce.

Siubsection 3(a) (3).--This is the third of three mutually exclusive
groups of public establishments that are subject to the provisions of
this bill. There is no change from the introduced bill in the terms
of subsection 3(a) (3), except for a change in the test stated in sub-
section 3(a) (3) (ii).

Subsection 3(a) (3) deals with retail establishments or any other
public place that keeps goods for sale to the public, including a public
place engaged in selling food for consumption on the premises, and
any other establishment where goods, services, facilities privileges,
advantages, or accommodations are held out to the public for sale,
use, rent, or hire, if any one of the four tests set out in subsections
3(a) (3)(i) through 3(a)(3)(iv) are satisfied. As establishments
within subsection 3(a) (3) are mutually exclusive from those in sub-
sections 3(a)(1) and 8(a)(2), an apartment house not renting to
transients (and thus not within subsection 3(a)(1)) would not be
within the scope of this subsection even though it offers facilities
or accommodations to the public for use, rent, or hire. Only sub-
section 3(a)(1) would apply to establishments furnishing lodging.
Also, any public establishment offering entertainment or amusements,
hut not subject to the provisions of the bill under subsection 8(a) (2),
would not be subject to the bill by reason of subsection 3(a) (8)

In order for any establishment to be subject to the terms of the
bill by reason of subsection 3(a) (3), one of the following four tests
must be met:

Subsection 3(a)($) (i).-Under this subsection, an establishment
)would be within the terms of subsection 3(a) (3) if the goods, serv-
ices, facilities, priviliges, advantages, or accommodations are pro
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vided to a substantial degree to interstate travelers. A substantial
degree is something more than a minimal amount, but would not re-
quire a majority of the customers of the establishment to be interstate
travelers.

Subsection 3(a) (3) (ii).-The test set forth in this subsection has
been considerably changed from that in the bill as introduced. The
latter provided that if a substantial portion of any goods held for
sale, use, rent, or hire had moved in interstate commerce, then the
establishment would be within subsection 3(a) (3). The test as now
set forth requires that a substantial portion of the goods held out
to the public by an establishment engaged primarily in the sale, rent,
or hire of goods have moved in interstate commerce. Thus, a sub-
stantial portion of the total goods of the establishment must have
so moved, rather than a substantial portion of any one kind of
goods, and the establisunent must be engaged primarily in the sale,
rent, or hire of these goods to the public. This test would not include
a place engaged primarily in offering goods for use by the public.
Also, requiring that the establishment be engaged primarily in the
,sale, and so forth, of these goods, the test would not cover businesses
that deal primarily in services, although as an incident to that serv-
ice goods are held out for sale. Thus, this test would not include a
barbershop or beauty parlor. Such an establishment may, though,
be within the tests set out in subsection 3(a) (3) (i) and 3(a) (3) (iv).

Subsection 3(a) (3) (iii).-The third test for determining whether
an establishment is within the general terms of subsection 3(a) (3)
is whether the activities or operations of the establishment substan-
tially affect interstate travel or the interstate movement of goods in
commerce. There is no change from the test set forth in this sub-
section in the bill as introduced.

Subsection 3(a)(3) (iv).-The final test for determining whether
an establishment is within subsection 3(a) (8) is unchanged from the
introduced bill. This test is met if the establishment is an integral
part of an establishment included in subsection 3(a). The term "inte-
gral part" is defined following the statement of this test as meaning
physically located on the premises of an establishment subject to sub-
section 3 a), or located contiguous to such premises and owned, oper-
ated, or controlled, directly or indirectly, by or for the benefit of, or
leased from the persons or business entities which own, operate, or con-
trol an establishment subject to subsection 3(a). Thus, in all instances,
to be an integral part, the establishment would have to be physically
located on the premises of an included establishment or located contig-
uous to such an establishment. A hotel barbershop or beauty parlor
would be an integral part of the hotel, even though operated by some
independent person or entity.

Subsection 3(b).-This subsection would exclude from the coverage
of the act a bona fide private club or other establishment not open to
the public, except to the extent that the facilities of such club or estab-
lishment are made available to the customers or patrons of an estab-
lishment within the scope of subsection 3(a). There is no substantive
change from the bill as introduced.
Section 4

Subsection 4 (a).-Section 4 of the bill is entirely new. It would
confer a right to be free from discrimination with respect to member-
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ship in labor unions and professional, business, or trade associations.
Section 4(a) states that no person shall be denied membership in a
labor organization, or denied benefits of membership therein, on ac-
count of race, color, religion, or national origin.

Subsection 4 (b).-Subsection 4(b) states that no person shall be de-
nied membership in a professional, business, or trade association or
organization on account of race, color, religion, or national origin
where membership would affect the ability of such person to engage in
activities affecting interstate commerce.

Subsection 4(c).-This subsection defines "labor organization" for
purposes of subsection 4(a). Any organization in which employees
participate and which exists for the purpose of dealing with employers
in an industry affecting commerce, concerning grievances, labor dis-
putes, wages, rates of pay, hours, or conditions of work would be within
the definition. The employers with whon the organization deals need
not be engaged in interstate commerce. It is sufficient that the in-
dustry in which the employer is engaged affects interstate commerce.
Section 5

Section 5 would prohibit the withholding, denying, interfering, or
depriving of rights and privileges granted by sections 3 and 4, or at-
tempts to do so, or the intimidating, threatening, or coercing of any
person with a purpose of interfering with those rights or privileges, or
the punishing or attempts to punish any person for exercising or at-
tempting to exercise those rights or privileges, or the inciting or aiding
or abetting of any person to do any of the foregoing.

Section 5 is the same as section 4 in the introduced bill, except that
it would extend its prohibition to the denial or interference with the
right to nondiscrimination conferred by the new secton 4, as well as
to denials or interferences with rights conferred by section 3. Section
5 applies its prohibition to all persons, whether acting under color of
law or otherwise. Thus, any person or entity, even though not the
owner, operator, or employee of a public establishment within the
terms of section 3(a) would be prohibited from interfering with rights
or privileges therein conferred. Any person, although lacking affili-
ation or association with a labor organization, or with a professional,
business, or trade association would be prohibited from interfering
with rights and privileges secured by section 4 of the amended bill.
Section 6

Subsection 6(a).-This subsection is the same as subsection 5(a) in
the bill as introduced. It would confer a civil action for preventive re-
lief whenever any person has engaged, or there are reasonable grounds
to believe that any person is about to engage, in any act or practice
prohibited by section 5 of the reported bill. An action for a perma-
nent or temporary injunction, restraining order or other order, could
be instituted by either the person aggrieved, or by the Attorney Gen-
eral. The latter may institute an action in the name of the United
States if he certifies that he has received a written complaint from
the person aggrieved, and that in his judgment the person aggrieved
is unable to initiate and maintain appropriate legal proceedings and
such action will materially further the purposes of this act. The
bringing of an action by the Attorney General under this subsection
would be discretionary.

28-062-4--2
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Subsection 5(b) of the introduced bill providing attorney fees for
the person aggrieved, if he prevails, is omitted from this bill. Nor
could attorney fees be awarded as costs, for attorney fees are not
costs as that term is used in rule 54(d) of the Federal Rules of Civil
Procedure. Thus, no attorney fees could be allowed either party under
this bill as part of the costs.

Subsection 6(b).-This subsection is identical to subsection 5(c) in
the bill as introduced. This subsection states when a person would
be deemed unable to initiate and maintain appropriate legal pro-
ceedings within the meaning of subsection 6(t). If the aggrieved
person is tuable, either directly or through other interested persons
or organizations, to bear the expense of the litigation, or to obtain
effective legal representation; or when there is reason to believe that
the institution of such litigation by him would jeopardize the em-
ployment or economic standing of, or might result in injury or eco-
nomic damage to, such person, his family, or his property, then lie
would be deemed unable to institute and maintain appropriate legal
proceedings.

Subsection 6(o).-The provisions of this subsection were not con-
tained in the bill as introduced. This subsection would create a con-
dition precedent to the institution of an action by the aggrieved per-
son under 6(a) involving rights or privileges secured by section 8.
Actions involving rights or privileges secured by section 4 (dealing
with membership in labor organizations, or professional, business, or
trade associations) would not be affected by this subsection.

As a condition precedent to the aggrieved person instituting an ac-
tion involving section 3 rights or privileges, a written notice of the
alleged violation would need to be given at least 30 days prior to the
date of instituting suit to any State or local agency, located in the
State or locality where the alleged violation occurred, and authorized
by State or local law or ordinance to provide assistance in resolving
disputes relating to denial of section 3 rights or privileges. If no such
State or local agency exists within the State or locality wherein the
alleged violation occurred, then written notice would have to be given
the Attorney General at least 30 days prior to instituting the action.

Subseotion 6(d).-This subsection is the same as subsection 5 (d) in
the bill as introduced, except that it would include coriiplaints in-
volving violations of section 4 rights and privileges as well as section
3 rights and privileges. Also, the word "ineffective" replaces the
word "fruitless" in the last sentence of the subsection.

This subsection would provide that in the case of any complaint
received by the Attorney General alleging a violation of section 5
in any jurisdiction where State or local laws or ordinances appear to
the Attorney General to forbid the act or practice involved, he shall
notify'the appropriate State and local officials. If said officials re.
quest a reasonable time to act iinder such State or local laws before
the Attorney General institutes suit, then he shall afford them a rea-
sonable time. If, though, the Attorney General files with the court
s, certificate stating that the delay would adversely affect the interests
of the United States, or that action by the State or local officials would
be ineffective, then he would not live to comply with this subsection,
even though there did appear to be a violation of State or local law.

Subseotwtn 6(e).-This subsection would authorize the Attorney
General, bfore instituting an action, to utilize the services of any
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Federal, State, or local agency or instrumentality, or of any private
organization which may be available, to secure compliance with sec-
tion 5 by voluntary procedures if, in his judgment, such procedures are
likely to be effective in the circumstances.

The introduced bill provided for utilization of the services of only
Federal agencies or instrumentalities.

Subsection 6(f).-This new subsection would provide that the
United States be liable for costs the same as a private person in any ac-
tion instituted under subsection 6(a). This addition was necessary
to make the United States liable for costs, for rule 54(d) of the Fed-
eral Rules of Civil Procedure provides that-

* * * costs against the United States, its officers and agencies shall be
Imposed only to the extent permitted by law.

Rule 54(d) also provides that costs shall be awarded the prevailii
party unless the court otherwise directs. Thus, costs in actions insti-
tuted under this act could be awarded to either party in the discretion
of the court.
Section. 7

Subsection 7(a).-This subsection is identical to subsection 6(a)
in the bill as introduced. It would grant to the district courts of the
United States jurisdiction of proceedings instituted pursuant to this
act, and would provide further that such jurisdiction be exercised
whether or not the aggrieved party had exhausted any administra-
tive or other remedies provided by law. Therefore, in those.States
having public accommodation laws, the aggrieved party would not
have to pursue remedies thereby granted, but could seek his remedy
initially and/or solely under this act.

Subsection 7(b).-This subsection is identical to subsection 6(b) in
the bill as introduced. It would provide that this act not preclude
any individual or State or local agency from pursuing any remedy
available under any other Federal or State law requiring nondiscrim-
ination in public establishments. This is an expression of intent to
not occupy the field of public accommodation legislation in such a
manner as to preempt State or local laws or regulations in this are..
The intent expressed is to preserve the right of the States, and political
subdivisions thereof, to enact and enforce legislation of this type.
Section 8 ,.

Subsection 8(a).-Section 8 of the bill is entirely new. Subsection
8 (a) would provide that in all cases of criminal contempt arising uv
der any order of any court issued pursuant to the provisions of this
act, the accused, upon conviction, be fined or imprisoned, or both. For
criminal contempt the fine could not exceed $1,000 and the imprison-
ment could not exceed the term of 60 days.

Subsection 8(b).-This subsection would provide that in all cases
of criminal contempt arising under any court order issued pursfiAnt
to this act, the accused, on demand, be entitled to a trial by jury. This
would be subject to the exclusion in subsection 8(c).

Subsection 8(c).-This subsection would exclude from jury trial
contempts committed in the presence of the court, or so near thereto
as to interfere directly with the administration of ijistice, and con-
tempts arising from the disobedience of any officer of the court in re-
spect to the writs, orders, or process of the court.
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Subsection 8(d).-This subsection states that the act shall not be
construed so as to deprive courts of their power to secure compliance
with or prevent obstruction of the lawful orders and decrees of the
court by civil contempt proceedings without a jury trial. Thus, the
right to a jury trial would be given only in case of criminal contempt
outside the scope of the exclusion in subsection 8(c). Likewise, as
the limitation on fine aid imprisonment contained in subsection 8(a)
would apply only to criminal contempt cases, detention under civil
contempt proceedings would not be limited.

BACKGROUND or TIM LEGISLATION

Civil rights progress is the articulated goal of both major national
political parties. Each in 1960 committed itself to a platform and
a program of equal opportunity and elimination of racial discrimi-
nation.

In a nation dedicated to the proposition that all men are
created equal-racial discrimination has no place. * * * As
to those matters within reach of political action and leader-
ship, we pledge ourselves unreservedly to its eradication.
S* * We recognize that civil rights is a responsibility not

only of States and localities; it is a national problem and a
national responsibility. * * * e pledge the full use of the
power, resources, and leadership of the Federal Government
to eliminate discrimination based on race, color, religion, or
national origin * * *("Building a Better American," Re-
publican platform, 1960).

The peaceful demonstrations for first-class citizenship
which have recently taken place in many parts of this country
are a signal to all of us to make good at long last the gauran-
tees of our Constitution. * * * The time has come to assure
equal access for all Americans to all areas of community
life * * *. ("The Rights of Man," Democratic platform,
1960)

But it was not. until the spring and summer of this year-a time
period that has become known as the beginning of the Negro revolu-
tion of 1963 when the victims of discrimination and their brothers took
to the streets-that this country and its Government recognized again
the urgent obligation to remove a daily insult to our fellow citizens.
The demonstrators took what Prof. Paul Fruend of the Harvard Law
School has described as-

a grave and heroic course by which persons of sensitive con-
science put themselves under the penalty of disobedience in
order to sear the conscience of their fellow men.

On June 19, 1963, the late President, in a message to Congress, said
in part:

Events of recent weeks have again underlined how deeply
our Negro citizens resent the injustice of being arbitrarily
denied equal. access to those facilities and accommodations
which are otherwise open to the general public. That is a
daily insult which has no place in a country proud of its
heritage--the heritage of the melting pot, of equal rights, of



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

one nation and one people. No one has been barred on ac-
count of his race from fighting or dying for America-there
are no "white" or "colored" signs on the foxholes or grave-
yards of battle. Surely, in 1963, 100 years after emancipa-
tion, it should not be necessary for any American citizen to
demonstrate in the streets for the opportunity to stop at a
hotel, or to eat at a lunch counter in the very department
store in which he is shopping, or to enter a motion picture
house, on the same terms as any other customer.

This theme was stated another way by Secretary of State Dean Rusk
in his appearance before the committee:

* * * we have reached a point now where the progress itself
demands the next step; the essential element of personal dig-
nity is the primary missing piece, and we ought to put that
piece into place.

Despite the currency of the demonstrations, the introduction of S.
1732, and the committee consideration; the requirement that public
accommodations and facilities serving the general public do so with-
out racial or religious discrimination is neither new nor novel. It is
now well established and equally accepted that no public conveyance
such as a bus, railroad, airline, or the facilities adjacent thereto may
discriminate against or segregate its patrons. The doctrines that to
a large extent sustain this result are deeply rooted in English common
law but. by no means limited to common carriers. In the 17th century,
Lord Chief Justice Hale expressed the authority that the public,
through its Government, can exert over commercial enterprises dealing
with the public:

Property does become clothed with a public interest when
used in a manner to make it of public consequence and to
affect the community at large. When, therefore, one devotes
his property to a use in which the public has an interest, he
in effect, grants to the public an interest in the use, and must
submit tobo controlled by the public for the cormnon good, to
the extent of the interest he has thus created. He may with-
draw his grant by discontinuing the use; but, so long as he
maintains the use, he must submit to the control. (1 Harg.
Law Tracts 78, cited with approval by Mr. Chief Justice,
Waite in Munn v. Illinois, 94 U.S. 113, 126 (1877))

This potential for regulation of businesses established to serve the
public evolved into the actual obligations of such establishments to
serve all members of the public equally:

Whenever any subject takes upon himself a public trust for
the benefit of the rest of his fellow subjects, he is eo ipso
bound to serve the subject in all the things that are within the
reach and comprehension of such an office, under pain of an
action against him * * * If on the road a shoe fall off my
horse, and I come to a smith to have one put on, and the smith
refuse to do it, an action will lie against him, because he has
made profession of a trade which is for the public good, and
has thereby exposed and vested an interest of himself in all
the King's subjects that will employ him in the way of his
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trade. If the innkeeper refuse to entertain a guest, when his
hois;9 is not full, an action will lie against him; and so against
a carrier, if his horses be not loaded, and he refuses to take a
packet proper to be sent by a carrier. (Lord Chief Justice
Holt in Lane v. Cotton, 12 Mod. 472,484 (1701))

The common law rule as to the obligation of an innkeeper was
clearly set forth in another early English decision:

An indictment lies against an innkeeper who refuses to re-
ceive a guest, lie having at the time room in his house; and
either the price of the guest's entertainment being tendered
to him or such circumstances occurring as will dispense with
that tender. This law is founded in good sense. The inn-
keeper is not to select his guests. He has no right to say to
one, "You shall come to my inn," and to another, "You shall
not," as everyone coming and conducting himself in a proper
manner has a right to be received; and for this purpose inn-
keepers are a sort of public servant, they having in return a
kind of privilege of entertaining travelers and supplying
them with what they want. (Mr. Justice Coleridge in Rex v.
Ivens, 7 Carrington & Payne 213 (1835))

The English rule that, because an innkeeper is engaged in a business
in which the public has an interest and enjoys certain privileges not
given the public generally, he cannot discriminate for or against any
class or pick and choose his guests also became the American rule. In
fact the presence of this rule, either by express statute or adoption of
the common law duties, was significant to the Supreme Court that held
unconstitutional the 1875 statute which guaranteed full and equal
enjoyment of public accommodations and facilities. Mr. Justice
Bradley wrote in the majority opinion:

Innkeepers and public carriers, by the laws of all the States,
so far as we are aware, are bound, to the extent of their facili-
ties, to furnish proper accommodations to all unobjection-
able persons who in good faith apply for them. (The Civil
Rights cases, 109 U.S. 3,25 (1883))

It should be noted that this decision of the Supreme Court was
handed down 10 years before the adoption of State laws, statutes, or
ordinances requiring segregation. There is historical evidence to indi-
cate that in 1885 a Negro could use railroad, dining, and saloon facili-
ties without discrimination in the Carolinas, Virginia, and Georgia.
As late as 1954, Louisiana repealed a statute requiring places of busi-
ness and public resorts to serve all persons "without distinction or dis-
crimination on account of race or color." And in 1959 Alabama
repealed that part of its code which incorporated the common law
duties of innkeepers and hotelkeepers.

Immediately after World War II, in 1946, President Truman ap-
pointed a Special Committee To Review Civil Rights. The task force
found that progress in this field fell far short of the requirements of
the Nation's conscience, the possible achievements under the Constitu-
tion, and the rightfuldemands of the victims of discrimination. Their
report in 1947 pointed out that segregation is economically wasteful
and quoted the late ric Johnston who, as president of the U.S. Cham-
ber of Commerce said: "Intolerance is a species of boycott and any
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business or job boycott is a cancer in the economic body of the Nation."
The report further recommended the enactment by the States of laws
guaranteeing equal access to places of public accormnodation broadly
defined, for persons of all races, colors, creeds, and national origins.
At that time 18 States had enacted statutes in the field of public ac-
commodations; to date, only 14 other States, for a total of 32, now
protect against discrimination and segregation in public acconmmoda-
tions and facilities.

This bill, then, is the second attempt to achieve Federal legislation
and the third time equal access to public accommodations has been
recommended as a national goal. It is not possible to measure with
mathematical certainty the costs of discrimination; and even if it were,
these figures would never reveal the highest cost of all: that to national
unity and self-respect. All citizens and all regions can agree that the
pattern of race relations that has developed in recent months-boycotts
and counterboycotts, economic retaliations, demonstrations-must be
terminated. Of equal certainty is the fact that the systematic denials
of service directed at certain of our citizens in facilities otherwise
available to the public are a powerful force behind this unrest.

In the absence of affirmative action now there can be little doubt
that there will be repercussions in the near future, repercussions that
may affect the Nation's economy, welfare, and international prestige.
On this issue the Nation has a common and an immediate interest.

COM31ITEE ACTION

The public accommodations civil rights bill was transmitted to the
Senate by the President on June 19, 1963. On July 1, the committee
began a series of hearings that culminated on August 2. There were 23
separate sessions in 'which statements from 40 witnesses were received.
In addition, comments were requested from law school professors and
deans throughout the country and from the Governors ofteach of the
States. And, as is usual in issues of this kind that are so deeply felt,
many interested individuals and organizations sent in prepared views
that made a valuable contribution to the committee's consideration.

It would be too facile to describe the issue confronting the com-
mittee as simply a question of the kind of world in which we want
to live. There were necessarily involved profound legal, constitu-
tional and policy questions. These questions were pursued in hear-
ings free of partisanship and by witnesses not limited by region or
point of view. The witnesses from the administration, uniformly
supporting the bill and its purposes, included the following: Attorney
General Robert Kennedy, Secretary of State Dean Risk, Secretary of
Labor Willard Wirtz, Under Secretary of Commerce Franklin Roose-
velt, Jr., and Assistant Attorney General for Civil Rights, Burke Mar-
shall. Also invited to appear were those whose positions oi experi-
ence provided insights into the issues at hand. These included: Erwin
N. Griswold, a member of the U.S. Civil Rights Commission and dean
of the Harvard Law School; Hon. Frank Morris, mayor of Salisbury,
Md., accompanied by Jolm W. T. Webb and the Reverend.Charles
Mack, chairman and member, respectively, of the S dlisbury Wicomico
Biracial Commission; Dr. Eugene Carson Blake, National Council ,of
Churches; Father John F. Cropin, National Catholic Welfare Con-,
ference; Rabbi Irwin Blank, Synagogue Council of America; Peter
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Rozelle, conunissioner, National Football League; Ford Frick, com-
missioner of baseball; Hon. Joe Foss, commissioner, American Foot-
ball League; Roy Wilkins, executive secretary, National Association
for the Advancement of Colored People; HIon. Ivan Allen, Jr., mayor
of Atlanta, Ga.; and Bruce Bromley, attorney.

In addition, Senator Thurmond, of South Carolina, was authorized
to invite witnesses. Nineteen appeared at his request, including the
Governors of South Carolina, Georgia, Florida, Alabama, and Missis-
sippi; and also the attorneys general of Arkansas, Mississippi, and
South Carolina. Furthermore, statements were received for lhe rec-
ord from the attorneys general of Georgia and North Carolina.

In this way a full record was developed; a record that seeks as
completely as possible to explore the legality, wisdom, and need for
a Federal statute securing for all persons the right of equal access
to places of business held open to the public.
Does Congress have the authority to end discrimination in places of

public ' accommodation?
At the outset a formidable obstacle to a favorable determination on

S..1732 appeared to be an 1883 decision by the U.S. Supreme Court
holding unconstitutional an 1875 statute providing criminal penalties
for denials of service by public facilities or accommodations on account
of race, color, or religion. This 1875 law was expressly based on the
14th amendment, but the Supreme Court could not find the requisite
"State action" in denials of service by privately owned establish-
ments. There is a large body of legal thought that believes the Court
would either reverse the. earlier decision if the question were again
presented or that changed circumstances in the intervening 80 years
would make it possible for the earlier decision to be distinguished.
That' luetion, however, was not before the committee, for the in-
stant measure is based on the comimerc6 clause (art. 1 sec. 8, clause 8)
of the Constitution. The majority opinion of the Court in the 1883
decision' carefully stated that they were not foreclosing a statute based
on the broad powers of Congress such as are found in the commerce
clause. Mr. Justice Bradley wrote:

Of course, these remarks do not apply to those cases in
which Congress is clothed with direct and plenary powers
of legislation over the whole subject, accompanied with an
express or implied denial of such power to the States, as in
the regulation of commerce with foreign nations, and among
the several States and with the Indian tribes, the coining
of money, the establishment of post offices and post roads,
the declaring of war, etc. In these cases Congress has power
to pass laws for regulating the subjects specified in every de-.
tail, and the conduct and transactions of individuals in re-
spect thereof. (109 U.S. 8,18 (1883))

Attached as an appendix to this report is a brief prepared at the
request of the committee by Prof. Paul Freund of the Harvard Law
School, a noted authority on the Constitution. In this document
Professor Freund concludes that the law proposed by S. 1782 is con-
sistent with the Constitution and the decisions thereunder by the
Supreme Court. In the judgment of the committee it would be upheld
on review. Similar conclusions were reached by almost all legal

12
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scholars or practitioners consulted by the committee or inquired of by
witnesses appearing before the committee. Professor Fround wrote:
"The commerce power is clearly adequate and appropriate. No im-
propriety need be felt in using tlhe commerce clause as a response to a
deep moral concern." Where social injustices occur in commercial
activities the commerce clause'lhas been used to prevent discrimina-
tion; it'has been used to prohibit racial discrimination; and-it has been
used to reach intrastate activities if they have a substantial effect (in-
dividually or cumulatively) upon commerce. The committee con-
cludes that there is sufficient authority in the Constitution to uphold
S. 1732.

Congress, in the exercise of its plenary power over interstate com-
merce, may regulate commerce or that which affects it for other than
purely economic goals.

The motive and purpose of a regulation of interstate con-
merce are matters for the legislative judgment upon the exer-
cise of which the Constitution places no restriction and over
which the courts are given no control. (Mr.,Justice Stone
in United States v. Darby, 312 U.S. 100, 115 (1941))

The fact that S. 1732 would accomplish socially oriented objectives
by aid of the commerce clause powers would not detract from its
validity. ThIre are many instances iiii C ss ha's disdour-
aged practices wliclh it deels evil, dang~bus, br uiWivse by a 'ghla-
tion of •i terstate Commerce. Examples of this ae6 tdotaihdh 'Fd6ral
legislionI peeping the channels of cdfifiiecd 'fre fLrom the trtispdr-
tation Of tickets used in lottery schemes susiaiid ' ifi h'ibimin v.
Ares, 8I'J.S. 321 (1903) 'ihe Pure Food ani Diug At, sustaied
in luipo te Egg Co .v. tnied tct S, 26'tJ.S. 45 '( 191i the White
Slaveo Triffi Act," uiphbld in loke v. United Stdt. 22?7 UA. 808
(1918); strict regulation of the transpotritioti'of ihtObixat'ihi 'fuo3 ,
sustained i Clark Distilling Co. v. Western Maryland. Rdty, 0o.,
242. T.S. 8I (1917); anid tIhe 'air L. br Standards 'Act' in&sing
wages, and ours requirements, sustained in United Stats .y. TWby
319 U...100 (1941).

As broad and as deep as are tlie powers 6f Coness, tlIhee is' pe-
senited the nore difficult problem of how: those powers should' be
utilized. Gov. Farris Bryaint of Florida, speaking 'iii Op'tidi 'to
the bill said: "My position is purely and simply that while I Believe
that tle Federal Government has the power to d6, I do not biliiee it
has the right to do what it is suggesting be dondheie." The chaifiman
of the committee Senator Magnuson, in the initial stages of the public
hearings, stated the issue in another wa y. He obserVed

This is a question of public policy and how far Congress
wants to go under the authority of the commerce provision
of the Constitution.

The coinmeice power has served as the basis for Federal action on
such national policies as the regulation of agricultural production;
requirement 'of collective bargaining; prohibition of industrial mo-
nopolies and:unfair ,trade practices; regulation of the sale of stocks,
bonds, arid other seorities; establishment oof hydroelectric, flood
control and navigation projects; and an attack upon such crimes as
white slavery, kidnaping, trade in narcotics, theft of automobiles, and

28-062-64--8
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shipments of gambling devices and lottery tickets. Should it now be
used to prohibit denials of service in public facilities when the exclu-
sive reason for the denial is the race, religion, or national origin of
the would-be patron?

Determinations of appropriate public policy are rarely susceptible
to scientific, clinical measurement. More often than not these judg-
ments involve an evaluation of competing, sometimes conflicting, con-
siderations. In the case at hand, the first finding that had to be made
by the committee was the need for Federal legislation.

THE NEED FOR FEDERAL LEGISLATION

Race discrimination hampers our economic growth by pre-
venting the maximum development of our manpower, b
contradicting at home the message we preach abroad. It
mars the atmosphere of a united and classless society in
which this Nation rose to greatness. It increases the cost
of public welfare, crime, delinquency and disorder. Above
all it is wrong. (President John . Kennedy, Feb. 28,
1968)

State law
As noted earlier in this report, the Supreme Court in 1883 believed

that all States had in effect laws guaranteeing "proper accommoda-
tions to all unobjectionable persons who in good faith apply for them."
Yet by 1947 the Truman Commission report, noting that 18 States did
have public accommodations laws recommended a renewed effort at
the State level to eliminate such discrimination by legislation. It is
now 80 years after the Supreme Court decision and 16 years after
the Truman Commission report and only 14 additional States have
made discrimination in public accommodations and facilities a pro-
hibited act.

Many of these 32 States have adopted statutes more comprehensive
in coverage and severe in penalty than what is contemplated by S.
1782. These State laws would be specifically preserved and relied on
for effective enforcement of the proposed Federal statute. Wherever
a remedy is available at the State level, for example, S. 1732 provides
that such remedy would be pursued before injunctive relief under this
bill is sought.

Despite the action in 82 States attempting to secure equal access to
public accommodations, there is obviously a broad statutory gap that
has fueled and fired racial and religious tensions. This fact was
neither contested nor controverted during the course of the committee
hearings. And the conclusion has been inescapable: the problem is
one national in scope requiring Federal legislation. The time has now
past when discrimination was susceptible to local treatment alone
without a residual right of enforcement. As John W. T. Webb,
chairman of the Salisbury (Md.) Biracial Commission noted:

We started working with the restaurants in the fall of
1960 and at that time tempers were not as short, lines were
not as drawn, and the situation was enormously easier than
it is today in communities that have this problem of discrim-
inatory service.

14
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His fellow commission member, the Reverend Charles Mack, made
a similar observation:

But for God's sake, have some bill, something to fall back
on in the case where everything is stopped, where people are
sitting around not doing anything about the situation at all.

And finally the mayor of Atlanta, Ga., Ivan Allen, Jr., summed up
the possible futility of past progress if Congress fails to enact this
bill:

Surely the Congress realizes that after having failed to take
any definite action on this subject in the last 10 years, to
fail to pass this bill would amount to an endorsement of
private business setting up an entirely new status of dis-
crimination throughout the Nation. Cities like Atlanta might
slip backward.

Hotels and restaurants that have already taken this issue
upon themselves and opened their doors might find it con-
venient to go back to the old status. Failure by Congress to
take definite action at this time is by inference an endorse-
ment of the right of private business to practice racial dis-
crimination and in my opinion, would start the same old
round of squabbles and demonstrations that we have had in
the past.

Human dignity
Americans do not adjust to segregated living; nor should they.
Several witnesses before the committee described the nature of the

affront; the effects of the systematic and arbitrary exclusion of an
individual from public facilities for no reason other than the color of
his skin. Roy Wilkins, executive secretary of the National Association
for the Advancement of Colored People, commented as follows:

The truth is that tle affronts and denials that this section,
if enacted, would correct are intensely human and personal.
Very often they alarm the physical body, but always they
strike at the root of the human spirit, at the very core of
human dignity.

It iiust be remembered that while we talk here today, while
we talked last week, and while the Congress will be debating
in the next weeks, Negro Americans throughout out country
will be bruised in nearly every waking hour by differential
treatment in, or exclusion from, public acconunodations of
every description. From the time they leave their homes in
the morning, en route to school or'to work, to shopping, or

Sto visiting, until they returh home at night; humiliation stalks
them Publio transportation, eating establishments hotels,
lodginghouses, theaters, motels, arenas, stadiums, retail stores,
markets, and various other places and services catering to the
general public offer them either differentiated service 6r none
at all.

For ihillions of Americans this is vacation time. Swarms
of families load their automobiles and trek across country.
I invite tle members of this committee to imagine themselves
darker in color and to,plan an auto trip from Norfolk, Va.,

15
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:to, th' gIf co18t Of MliSSISSIpp , qjky,. to B3iloxi. Or one from
TerreHaute, Ind., to Charleston, S.C., or:-fromi Jackson-
Vi11 e4Fla,,.to Tyler, e.
IT "W~fj Aoyb '4i~ each ,day' Whee rdudrht

co6n44uliis Call you andyour f~ii.~t W1 caii they use
a re oom Can you sto(diii afti ii esoinable'day

behfild tfleo.wheel or inust'yoit dtiVe unti -yue city
wheto'-i'elaitl'ves, or*. fr'inids will,-accoinmod ateyoit and yours
for the night? Will your children be denied a soft drink or

,afl ice main cope lbecati lS ty ar~e At,w],iite? ,~ r

y~fu~j~ iuilc~ll ik'%.~ nri' dkl t6 d ' Ttl I 'Ist, be
rIlner I(e tha . .th -playier,1. IrI Is. dvamaoi r~
and'inciignity are not comnmas or seinicC)l6ii8 Iii a legislative
thiesis; the~y are people. human bins pii "n :6f *th4e, Tite'd
States of Amlerica.' .ThfslJ hir 1'h,14 ry. Ty were"t rn

eras weieirp f-drer ,n rh .idfathrs le etem, and
thei' 'rea g'ndfth~." ~"l~W~d6"~ 'thing'for

tiictythha ei4hs-efl l th , ver n~
b bac'k 'rid .vOitilg pfr ently, ,Uqq piesjpre d pe~rin
for tliA~ Which "telV'Shol Inv ha . t Y ry b~gipug
of theiri' cizenship.

The Reverend Eugene Carson Blake, appearing o n b ehalf of the
National.Coun'tcil of Churches, grave the committee a'spif66 exa1pe
during tfhe fesf~n16h'. Hd'recont~d the' foll~wing ~ei~ic6

I: tr'*eled withi a distin iqhie4' Pr pastor, for ithiree
x, iglht, tads.. -e we6 sppa!.4n neygtoi inae

~ ~, ~ b~ieye t ~WS, a~d e. iei. g4 '~e i th igh the
Northwestt, 

.. ...b#6ad icidentV happened asfra1e race of in oinp an-
eioYi1 ',Va '1oiceiqled d(iffing lin'i1f) !, week'ha Iii 6 1 '3ent
fitWiE ',jBut, I nove'r wa h ~i;bcue1i~ the

"fliM 17i d in my life,:iceali~ed. *bafh'd WwoA'iid eto hea Negro
"Itfi\dlin' IbecAus6 he''didnl'kt k 6k ech ftime a to whether he
wquld be received. There was just. thiis edgine69's Wyhich' tio
Ififth, b fi ought tod be 'subject~d to.

The priaypirposje of S,, 1749, then,. is to solve this problem,
the deprjvaltion of personal dignity tb at, p -ely companies, denials
of equal, access to public estftblishn uts,i cTsrimination is not simply
dollars and .c enis, harnburge's and mo yi ;-it is the Iumiliation, frus-
tration,. 01P4 emarrassment that person must, surely. feplwhen he is
toldiltat lielis.unacceptable as a member of the public-because of his
race or, color.' 'It is equally the iability, to explain -to child that re-
gardless of education, civil1ity, cou rtesy, aid, morality he will be de-
nied the'i right to enjoy eqiial treatment, yen th-ough hebeaiieno
the Uilted States atn ay well be called iqpon'to lay down his life to
assure this NtZion1 'ontinues. 1

Onl this point, Mayor Allen of.Atlnta ommients as flowsw:
* 'the elimination of , egregatioin, which 4i6 8shyvry,'s

stepchild; is.a' challenge to a1 'of iws to-, nitke eevefy, Amferican
,free iiifact'as well'aS in'theovy -41id ttgti~f t6 establishj our
Nation as the true champion of the free world.
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El 01WI'm4o aspevt8

Asdisetissed"efirlielrtlie'fiittd,,im'eiitali)ti of S. 1702 iA,'01r&t;6d
at ineefinga bl6ni of hunian'digii 0M ch 61' bbjd6tive!J'ab'
b en a hd ca"Prethdl17'14AI6 ed by congressioifthl'Adioii bh 'd'on
the commerce 'power o -tile Cbilstitutibfi., '-In ddditimf thcopgh,- tW

committpe 'is -convinced that fhe mea's d'e is a sound " 4p pr6ft6h, to fh6"
economic blirdeh§ er6tod-bydiscrhoiiiation in public eft'Abli hIneilts.

Dean Grig'wold addtessipg hiiirls'elf to the 9 ie tion of Whethek or not
thore was a vall'A eolineotibn betweoii discrumnation and ihtbr§t'ft'td
commerce, made theAllowing sttit6meiit:

In the Unitqd Statep of 1963, it does not.,require'any ctlon -
rel datio A to

to see the ai6olisliip'of places of pliblic a'c'ommo I
interstateeppinierce.,, In 1961, commercial airlinM flew moye
than i8' billion'revonue, pas'en'e'rmile.s inAlie XAi6n' _(4')r;ilig
the Pir'st'llalf of, Oxe year., T%foie than 350 million as

, ;!WersJravele'(tonfl 6,218,QQO niilp ,6f pilroad-routes in, i
tercity business in 1959 carried'170 inilbon.passengug oyey,

y208,000'miles of route. . Tiie,,,JI,000-iii ile. Interstate fi&; a
System,.whiell reaches intgekerycoiner of, tile'lait"d, crosses
the boiln6ries of'*7-8citi* e to'm any_ uAdreds'

eS ft1lC1LPaSC)es ClOSersof -6th" "i.Wi tji't h 1 .081 InRIW illbft7,6f'fi16tfdijdl1t 1 .1 eat I -.ine - f6i, biisiA*m- Or'
P1 h .(6t' Veribdkhlj bitt'dii a, daily'basis. , Afi'd htlli6
satne time -4 06'at V'l6m 0* i6f -the g6d'ds, and kpplia
by lisi ifiag " hibli'serv6 Ilie, pubile hiovp in

IPU 11' nts preseil illat ,i' giO hik on
I , I , , , "thy. &. or R . gate '.account, ox, nw% 'reffigi6jj 11 i'n'l enjoypig thepr ,t 9 1 a origin , are,

benefit"sofaccesstoan 'participition"inco'mi erce."'Tli'e*,busi*nessof
such establishments islostel-ed and Made more profitabl '*ause, Pf
the' t,11011 y' fflliziog thes6z VWAous &Afilieli
66ftim6, M : H&4 -'iYh6fi'fhp digffiminatory Pr6etf 16ybd'b'o
sifelil st'a'blihli Wdnts' leftd't'O"deiiY6n t.'i eating "'or Ndye-oft§ ii ffltid
tile humiliation of those subject to discrimination, the economy 6f Wi*
Nation suffers.

For exatpplej.such: practicesblavo, a stifling ellect. onthe: -bus hiess of
In - Bay Beiiiiison, con-

providing Riecom iodationsJor conventions. Mr
mention niana er of the Dallas (Tex'.), Cliamber-of -ommerce-,was
quoted in the V11 Sitreet. Joprilal, July.15, 1963, as stating:

Tliiayeai--ve'leproba llyliddqd$8to,$10.millionoff'uttire," i-
bookingsb&ause,)veliieiiite ol-ate-1.

a& pt-N &'vAhibiAibh giiosis' th0'At7a-nta'Vbhvb*Mi6i Rufequ* AM
iTkolved- 'MilMiflQi It. s TMM lllle6,br a'ni2 tiotis.in6liidi, 8''Ooo,41,61 -
gifttes'tb tit; Wftld',' hZ b hA4 btli6rWio, AMW AtIft'da VC2W iJt,-f0,-tl1b
same source.

The .adY.em.-econQibic'vqj3ct -of -discrimiiiation bypixblio!Aecom-
niodatlons is.noti liffike(LOJU epovoition Ination
or segregittioniby.)isstablislAment .,,dMling with the*'. ifit0f8tite. traveler
subjects Mpfhbe6 vfi,.Diin6r-ity, grolll)s.tgihfktdahip -anotineo& onience
as Welta.9fhurniliatio and hijbat. livay -.soriquslyf deoeft"4
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of travel by those subject to such discrimination. Surely a family
is not encouraged to travel along a route or into an area where, because
of the color of their skin, they will be denied suitable lodging or other
facilities. According to Mrs. Marion Jackson, publisher of Go-Guide
to Pleasant Motoring, a Negro traveling by car from Washington,
D.C., to New Orleans must travel an average.of 174 miles between
establishments that will provide him with suitable lodging. Many of
these establishments are small and there is often no vacancy for the
traveler who seeks accommodations in the latter part of the day. Not
only is this an afront to human dignity; it is also a detriment to the
economy of this Nation.

The reluctance of industry to locate in areas where such discrimi-
nation occurs is another manifestation of the burden on our economy
resulting from discriminatory practices. Employees do not wish to
work in an environment where they will be subject to such humilia-
tion. There is a lack of local skilled labor available in such areas be-
cause many workers, rather than be subject to discriminatory practices,
have relocated in other regions.

The Honorable Franklin D. R66ievelt t Jr., Under Secretary of Com-
merce, in his statement before the committee, pointed out that-

In the 2 years before the crisis over schools and desegrega-
tion of public accommodations erupted into violence in Little
Rock in September.1957, industrial investments totaled $248
million in Arkansas. During, the period,,Little Rock alone
gained 10 nw, plants, worth $3.4, millio, which added 1,072
jobs in the city In the 2 years after the turbulence which
brought Federal troops to the city, not a single company em-
ploying more than 15 workers moved into the Little Rock
area. Industrial investments in thB' State as a Wholedropped
to $190 Mnillion from $248 million of the 2 years before deseg-
regati. . ' . ." ' : ; " ' . .. " ' C "

, Mr. Glenn 3. Taylor, Birminglam Ala.) Chaber of 1Commerce
official, was quoted Im the Wall Street Journal, September 19, 196, as
saing shortly after the bomb blast in that city killing four Negro.
children: ,, ,

We haven't had a commitment for a new industry all sum-
mer, but we had hopes that things were going to improve.
I was planning to take a trip next week to contact some pros-
pects. Butwhat's:thc use now. ''

Not only is industry discouraged from locating where discrim-
ination is practiced, but physicians, lawyers, and other professional
persons are deterred from engaging in their professions where the
advantages of membership in.local professional associations, or other
benefits, will be, refused them because of the colpr of their skin. In-
cluded in the statement of the Under Secretary of Commerce, before
the corpmittee, was this quotation from a statement by the provost for
medical affairs of the University of Arkansas:

Thie university medical center, being within the community
of Little Rock, could hot help but be affected by the disturb.
dance , I think it wouldbe oidy fair to saythat because of this
complicating social 'change, the medical center has had its
faculty recruitment program brought to a virtual standstill.
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Discriminatory practices in places of amusement and retail estab-
lishments often leads to the withholding of patronage by those affected,
and in that way the normal demand for goods or entertainment is
restricted. Other patrons, even though not themselves subject to
discrimination, also avoid establishments employing such practices
when picketing or boycotting occurs because of fear of possible vio-
lence. In his statement before the committee, the Under Secretary
of Commerce said:

Retail sales in Birmingham were reported off 30 percent or
more during the protest riots in the spring of 1963. That is
just retail sales, gentlemen. One local businessman said sev-
eral retailers had told him their books had shown a net loss for
the first time in a generation. Another businessman of 35
years experience said there were moi' stores for rent in Bir-
mingham last fall than there had been during the depression.

The Federal Reserve bank in Atlanta reported that in
the 4-week period ended May 18, 1963, department store sales
in Birmingham were down 15 percent below the same period
in 1962. Since January 1, 1963, the city's department store,
sales dropped 5 percent from 1962. During the same 41/2
months, department store sales were up 7 percent in Atlanta,
up 10 percent in New Orleans, and up 15 percent in Jackson-
ville, Fla.

The Honorable Frank Morris, mayor of the city of Salisbury, Md.,
appearing before the committee, commented on the effect of recent
demonstrations in Cambridge on its economy. Mr. Morris said:

I am engaged in the wholesale plumbing, heating, and
supply business in Salisburyi a family-owned, businesses, We ,
have a branch store-we have.seven of them, and one is in
Cambridge. Our own particular business: is there, we sell.
to the plumbing and heating contractors.. We do not sell ..
to the retail public. Our business there has dropped very
substantially, as much as 80 percent off from when it was on ..
its peak, as far as the demonstration.

Also, our council in Salisbury has the district manager,
of the Acme Stores. Their food business in Ciiibridge
dropped as much as 30 to 46 percent during the peak 6f the
demonstrations,

, I have been told' by a shoestore manager, a national chain
shoestore .manager, that he was working on his quota and
he worked on a quota basis-'l had one conVersatiqn with the
gentleman, so I am going seedndhand with it, so to spel--'
anyway, he was going on a quota basis, an4 .6 his quota he
:ws 165 percent ahead of his quota for th first 4 months.
Aid theh the freedom riders came init town, and his btisiness
dropped and within, the next 3 months he was dowia' to less
than 40 percent of his quota.' He had gone from 165 do*Wn
to 40 percent on a yearly quota.

Definitely the demonstration have a real effect. Certainly
when demonstrations are at their peak, you are ibt going to
take your family, hb6rmally speakig, dowil on the treAt to
se'e what is goiht on. You are iih. t6 leave ydr 6 hildr i
hoine. You wanit :go'ir wife to stay home. If you hiiv tb
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go some place, buy something, or do something, you do only
the necessities.. And if you can avoid the area that is
troubled, you are going to avoid it. It very definitely has an
effect.

The Under Secretary of Commerce told the committee that dis-
crimiiiatory practices in places of entertainment or amusement not
only artificially restrict the deniand for entertainment, but also that-

Where segregation is practiced in theaters and auditoriums,
tlhe enltire'comnitfnity, both white and Negro, is denied access
to a'variety of cultural and entertainment activities. The
Metropolitan Opera Co. canceled its annual season in Bir-
mingham because municipal authorities failed to desegregate
theater facilities. Although they had formerly had very suc-
cessful seasons in Birmingham, there are no plans for resump-
tion in the immediate future.

Actors' Equity adopted a rule about a year ago, written
into every contract, that performers need not perform i,
the'itefs where'discrimination is practiced either against per-
formiers or patrons. .

Ent'i:tajners in the American Guild of Variety Artists have
also been refusing to book where either the stage or the
audience is segregated. The guild's resolution is fairly re-
cent, but many of the booking agencies have insisted upon
this clause for a long time.

Ford rick, commissioner of baseball, directed the attention of the
committee to the contrast between the disbanding of the Southern
Association largely due to segregation in the cities holding fralichises
and the experience iii 1962 on the reopening of a professional baseba ll
team in Little Rock, Ark. It was determined by the board of director
of the new club that there should be integration on the playing field
as well as in'the stands. Commissioner Frick inserted in the hearing
record a report from the general manager of the new team that said
in part:

SThe Southern Association of which Little Rock was a meim-
ber for pany years never did integrate at any time. We did
considerable groundwork and study before applying foi' a
franchise in the International League. We were assured by,
tel four larger hotels in the city that they would take care
of all visiting Negro players in the roims, coffeeshops, and
dining rooms exactly as they .'Yould provide for the white
players, .WFe selected the Hotel Marion because of'its all-
nihMi coffeeshop. , -

The local NAACP field secretary requested that we inte-
grate the pirk. We answered then that we would sell ti li s
to the, general public. When th ei ard of directors of the
club mt, it aeoided to integrate the park q.n opening. ght,
April 16. No public imentiofi of this decision was miad il-.
though local TV and radio sports announcers and newspaper
splorswrt ~~ wf're ,are that the decision had. bee ade,

Thepark was quietly irterated'n, open ig it 4
6,96.6 pid.idmissins of vhich several hundred wer e,
patrons There wa no trouble, copyPtp apd ,n C
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Ilaint, except one lone man with a sign who moved up and
down in front of the park. No one paid any attention to him.
Ile tried it again the second night for a short time anid then
gave up.

Negro players on the home team and visiting teams have
been applauded from the start, and sometimes louder than the
white players. Visiting managers report better treatment
here in hotels and coffeeshops than elsewhere. One visiting
team hs as asmany as six Negro players.

Our Negro players are popular with our fans. They came
here in fear but a large group of white fans met the team on
their arrival here from spring training and took them on tour
in private cars over the city. They are much at home now.

We sold $114,330 worth of preseason tickets early in the
spring. Tickets were sold in 90 cities and towns in Arkansas
outside of Little Rock. Enthusiasm and support have been
steady and general throughout the State.,.

.Integration in Little Rock has been smooth. It came about
naturally and is a normal part of Arkansas baseball now.

This is 'ai indication that progress has'been made. But there are
other cities and other areas where resistance is stronger. 'Gov. George
Wallace of Alabami, for example, after nofiih that segregatidi in
his State is a matter of "custom and usage," made'the follbwin rply
to ~ 4uiesti6n about the likelihbbd of voluntary desgregatior ofpublic
establishments in Alabama:

o, sir; they can integrate. te tlm ko, iea in ,-
grate. One or two have talked about Int4grating Bi i ng-

: ham, Ala. They have had Negro boycotts, noP they, have
hiite boycotts. . ,.. . ,

Mayor.Allen of Atlanta similarly cast, doubt on, reliance on vohintary
action to achieve effective' desegregation. He prophesied a ,return to
"the old turmoil of riots, strife, demonstrati6ns, boycotts, and picket-
ing',if S. 1732 failed of enactment ; , ;

It i's, moreover, blear that ivhere desegregationi:in 'public.establisli-
ments had been achieved either by community bitacial efforts or'legis-
lation' or *ordinnce, it hIias been done' ithouti the :adverse economic
results that -had been- forecast by its oppohents.- Richard Marshall,
an attorney of El Paso, Tex. i advised the'committiee by letter of the
actual experience in his city! with a':publib accomniodatiohs statute
similar to S. 1782. He wrote as fllows: :,, ! - : ' :,:

Although such legislation, n' a State and 16cal basis, jis
i -thig hew piut has existed'foi, over 7I 5 i'6rs, t was 'idte-

.Wdi hy that El Pas, Tex. ,adoted such rni brdiiahc last'
. Kr since this was fhe first such e enactment' 'any i6'fhe '1
(i 1idonial Southern St tes.,'

Ou.ur. experience hM been r'atifyimg. Our fouiT adderihen
weie all' i fav6ir' of it, but tIe mayor vietef 'li 'hd i df :

ianie wias paRsed over his veto. There Was i le 61r 4 tlie 1
I. f f I

were' no demontrahinis., ahd the was a"et inc f t he "
biihatilce by the' otils, tht'l$ti and rehturamiV of EPo.
Many of the theaters ai'd rtesiut;' ts 1 elcoiedwit rielfe '
the passage of the ordincit e, sih& th~y had the t orce df law
28-002-64-4
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behind their natural desire to serve all patrons without caus-
ing arguments on their business premises.

I do not think that even the most fervent 1962 opponents of
the ordinance among the restaurants and hotel people would
today be able to state that this legislation had either harmed
their business, taken any of their property or profits from
them, deprived them of any of their liberties, or created any
super police power in the community.

CONCLUSION

Much of the dialog about public accommodations legislation has
involved the assertion that such a law would infringe upon traditional
private property rights. Because of the importance of our private
property system, and its traditional role in the American concept of
individual freedom, such an argument has strong emotional appeal.
However, emotion is not to be the guide in determining the desirability
of or need for public accommodations legislation. The question is far
too serious and of far too great a magnitude to be determined without
recourse to reason and reflection upon the meaning and purpose of
private property.

Does the owner of private property devoted to use as a public es-
tablishment enjoy a property right to refuse to deal with any member
of the public because of that member's race, religion, or national
origin? As noted previously the English common law answered
this question in the negative. It reasoned that one who employed his
private property for purposes of commercial gain by offering goods
or services to the public must stick to his bargain. It is to be remem-
bered that the right of the private property owner to serve or sell to
whom he pleased was never claimed when laws were enacted pro-
hibiting the private property owner from dealing with persons of a
particular race. Nor were such laws ever struck own as an infringe-
ment upon this supposed right of the property owner.

But there are stronger and more persuasive reasons for not allow-
ing concepts of private property to. defeat public accommodations
legislation. The institution of private property exists for the purpose
of enhancing the individual freedom and liberty of human beings.
This institution assures that the individual need not be at the mercy
of others, including government, in order to earn a livelihood and
prosper from his individual efforts. Private property provides the
individual with something of value that will serve him well in obtain-
ing what he desires or requires in his daily life.

Is this time honored means to freedom and liberty now to be twisted
so as to defeat individual freedom ard liberty? Certainly denial of
a right to discriminate or segregate by race or religion would not
weaken the attributes of private property that make it an effective
means of obtaining individual freedom. In fact, in order to assure
that the institution of private property serves the end. of individual
freedom, and liberty it has, been restricted in many. instances, The
most striking example of this is 'the abolition of slavery. Slaves
were treated ap items of private property, yet surely no man dedicated
to the rcfuse of individual freedom could contend that individual
freedom and liberty suffered by emancipation of the slaves;
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There is not any question that ordinary zoning laws place far
greater restrictions upon the rights of private property owners than
would public accommodations legislation. Zoning laws tell the owner
of private property to what type of business his property may be de-
voted, what structures he may erect upon that property, and even
whether he may devote his private property to any business purpose
whatsoever. Such laws and regulations restricting private property
are necessary so that human beings may develop their communities in a
reasonable and peaceful manner. Surely the presence of such restric-
tions does not detract from the role of private property in securing in-
dividual liberty and freedom.

Nor can it be reasonably argued that racial or religious discrimina-
tion is a vital factor in the ability of private property to constitute an
effective vehicle for assuring personal freedom. The pledge of this
Nation is to secure freedom for every individual; that pledge will be
furthered by elimination of such practices. The committee concurs
in the analysis of Secretary of State Rusk who made the following
response to the question of whether this law would restrict property
rights:

Well, I could not agree, sir, that such a law would diminish
freedom. The purpose of law in a free society is to enlarge
freedom by letting each know what kind of conduct to expect
from the other. And it is through 'our laws that personal
freedom is not only protected but constantly enlarged, so we
can pursue our respective orbits with a minimum of

, collisions.
I am thinking also of the private rights of those who seek

normal public services and accommodations, and are denied
them for reasons which I cannot see, for reasons which I
don't believe our Constitution can recognize.

In addition, much of the questioning concerned the nature, type,
and extent of the precedent established by favorable action on S.
1782. When Dean Griswold was asked if this measure could serve
as the forerunner for legislation requiring the sale of kosher foods
or fish on Friday, he replied:

I think I would like to add, with respect to these other
things, too, Senator, that I don't think that we have to defend
against every.conceivable bill that Congress might some time

Shave to consider.' One of the reasons ,we have the Congress
is to make'decisions.: Arid I assume that Congress will not
pass bills which are foolish or improper' or go too far.

Later 'i the same hearing this lifie,'ofinquiry was pursued further
with res p't to equal public accommodations for dogs or children.
Dean Gnrswold, in the following answer, observed:

I don't think we~nee tobe abslute, that we eed, to be
utterly comprehensive Iin everything we do., There isn't a.
major national problem with resp.ctr:to age and 'dogs and
various other tjngs. iThere is A majqr national;, problem
with respect to race. There is a problem, which iis on the
doorstep of this Congress and which must be faced and re-
solved by this Congress with respect to race.
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'In view of the committee- this is the heart, of the matter; Congress
shotild not be so fearful, of its f uture judgment that~ it fails to meet
preent i'snsibilities., Brave mnen, women, anid children have forced
this Nation'an~d the world to re,6ogize an intolerablocondition. .. The
resolution of this condition. is a major, immediate, and critichl matter.

'AGIENY RBOTSLWW'

The report of..the: agencies And department foll()w:
COMiPTROLLEft GEIVERAL OFi rno UxrrEIb STATES,

Wvashbtogton, July .29, 1963.
-Hbn.'WAkgRN -G. MAaNUSgoN

,CHAII "ifei ai 9 6irit(e!f Jiln,626, 190-3,
ju~~ ~i lsked'~d u oni~t n .7

S. .h~i'trd~ spr to ed Psd eii6vil, fight§ pro ,gram
aimis W pi6 1vefnig rciah 1A 'religixsV digctlriini'itiditl hi publi 6c
coinmodations in or affecting interstate commerce. The bill author-
izes civil a ctioiis for -preventive rel ief by V be agg ~rtieved Ip~rties, or by
the AttorneayGenral'iin the~name ofthe, Unitedi~tatts, and hilso,- prior
to their Iistifittiolt of 'such iictions, .,provides, forproceduros to seek
voh~fttavy -cotn 'liftnc. withr the- nondisefin-Anatiori t. prohibitions of

S' 1732;'ii~ewaPted, wVould notl directly. qffect, the funcAions and op-
erat ions of the General Accounting Office and we have no objbction to
its faV'6rabl~ coinideratfoi: by,,. your cbnhiite.'*.11

.*;3hcerel !yours, t J

G0omptrol4ri Gizra3-j--he Udaetates.

r ~ ~~ ~~ ~~ " . ________ . IP i:'~: I , I.. '

.6 1 - ~ VaAii~tonI, July gO, 1963.
Hion. WARREN G. MAoNET8oN,
Chimin,C.nnte A,?rmete U e4~

P if Mmi., CuArfomAi- In 1your letter "of, June .2 -IB93, you asked for
our cofiiment 66,1 the amandientA WS.4172 (inithe mature f:a9 sub-
stitute);t, intiodiedt by, Senator Dirksen on(Junie,264916& Th pro-
)osed, amendmients, Aould- substitute I f-o the f pblid 1acotomiod~itions
bill contain~dift S.~ 1(82 ag, originally -ihti~uced, povisiotis relating

4p~~mJr a!ab PraPAp

tibroi d ~ te ii id wt haV0 W01 ft, Ito 1 it& 61ble 1asidera-
tion -by 'oi' mitec, NRdgOiht fijUuild the

inclU~i ~(C ,ft~od "sbfrt o o A'wxku~ hificticitilaws"
after' this'"oMd Op6i0n. V"the-;1*10 n68' k64rf thb1L.

- ~ ~ ~ ~ ~ jS 0icrl~q~. P ': ~ .: -

,i*.All i.':; & i " 91a1" AEit168.

I
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: . COMrtROLLER GENERAL OF TUIB UNITED STATES,
• i Washington, July 29, 1963.

Hon. WARREN G. MAGNUSON, .
Chainran, Conmmittee on Commerce, U.S. Sonate.

DEAR MR. CHAIRMAN: We refer again to your letter of July 17,
1963, in which 'you asked for our comment on the amendment to S
1732 introduced by Senator Goldwater on July 16, 1963.

This proposal represents that part of the President's civil, rights.
program relating to discrimination in places of public accommoda-
tions. Senator Goldwater's amendment would permit injunctive re-
lief against a labor union which engages in or is about. to engage in
violation of the rights guaranteed in section 101 of the Labor-Manage-
ment-Reportingand Disclosure Act of 1959,(29 U;SC. 411), The
amendment would also add a new section 7 to S. 1732 whose effect.
would be to deny exclusive bargaining power to a labor union which
maintains exclusionary membership policies. , .. .

These amendments, if.enacted would not affect the functions and
operations 6f our office, and we have no objection to their favorabl i
consideration by your committee.. .'. -... : . ::

Sincerely yours, *CP.. -
S; JOSEPH CAMPBELL,

C comptroller General of the United States.

C63PTROLoRo GENERALt OF THElf UNITED STATES,
Washingto . A4gu8t8 163.

Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce '
U.S. Senate.

DEAilMR. CiAIRMAN: li yoir letter of July 23, 193yf u it'equested
our comninent' on an amendment (No. 134) to S. 132; mnte~ ' tbbe'
proposed by Senator Keating.

SThe proposed amendment would add a new section 5b prliibitinig tle
publishing, circulation, display,oi mailing of notices, advetiSemerin
or communications representing that certain goods, seices, failitis,;
privileges, advantages, ot accommodations offered or held biit f~
public for sale, use, rent, or hire, shall be refused, withheld froi, o'r
denied to any person on account of race, colr religion, r i fatioal
origin by any person acting under color of any law, statute; rdiiane,'
regulation, custom, or usage. The bill would ftriher j t li'ibit hny
person so acting from committing certain specified lcts in denial of
such goods, services, or facilities to any customers on account of their
race color, religion, or national origin.

The proposed amendment wouldnot affect the functions and opera-
tions of the General Accounting Office, and we have no objections to
its favorabledosideratibn by'your committee.

Sineerely yours, *

Comptroller Generalf thi Uitdidta te

*- -* ,' i .- fi I'' " , ' ,'i'~~~~~~~~~ . :I~: I..~~ ii .i'I;~- ~,it'. \
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COMPTROIRER GENERAL OF THE UNITED STATES,
Washington, August 8, 1963.

IIon. WARREN G. MAONUSON,
Chairman, Committee on Commerce,
U.S. Senate.

DEAR MR. CHAIRMAN: In your letter of July 23, 1963, you requested
our comment on an amendment (No. 135) to S. 1732, intended to be
proposed by Senator Keating.

'iTe proposed amendment would insert in section 4 of S. 1732 a pro-
vision which would prohibit the direct or indirect publishing, circula-
tion, or display of any notice, advertisement, or written or printed
communication to the effect that any of the goods, services, facilities,
privileges, advantages, or accommodations of any pub!F establishment
to which the provisions of section 3 of the bill apply hall be refused,
withheld from, or denied to any person on account of race, color,
religion, or national origin.

The proposed amendment would not affect the functions and opera-
tions of the General Accounting Office, and we have no objections to
its favorable consideration by your committee.

Sincerely yours,
JOSEPH CAMPBELL,

Comptroller General of the United States.

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, August 8, 1963.

Hon. WARREN G. MAONTUSON,
Chairman, Committee on Commerce,
U.S. Senate.

DEAR MR, CHAIRMAN: In your letter of July 25, 1963, you requested
our comment on an amendment (No. 186) to S. 1732, intended to be
proposed by Senator Keating.

The proposed amendment would add to section 3 of S. 1732 a new
subsection (c) which would make it clear that the enumeration of any
public establishment in subsection (a) of section 3 shall not be con-
strued to exclude its application to other similar establishments not
listed.

The proposed amendment would not affect the functions and
operations of the General Accounting Office, and we have no objections
to its, faorable consideration by your committee.

Sincerely yours,
JOSEPH CAMPBELL.

Comptroller General of the united Slates.

COMPTROLLER GENERAL OF T1HE UNITE STATES,
Washington, October 11, 1963.

Hon. Wap~RN G.)IMAqNUSON,
Ohairwi, Cuommittee,Qn Commerce,
U.S. Senate.

DEAR MR. CHAIRMAN: In your letter of October 4 1963, you asked
for our comments on an amendment (No. 212) to S. 1732, intended
to be proposed by Senator Cooper and Senator Dodd.
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The proposed amendment would add to S. 1732, between line 24
on page 4, and line 1 on page 5, a new section 3(a) and would provide
for the renumbering of the remaining sections of the bill. The new
section would guarantee the right to nondiscrimination in public estab-
lishments operated under State authority.

The proposed amendment, if enacted, would not affect the functions
and operations of the General Accounting Office and we have no objec-
tions to its favorable consideration by your committee.

Sincerely yours,
JOSEPH CAMPBELL,

Comptroller General of the United States.

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE,
Washington, D.C., July 10, 1963.

lion. WARREN G. MAGNUSON,
Chairman, CGomittee on Oommece,
U.S. Senate.

DEAR MR. CHAIRMAN: Reference is made to your request for the
views of the Department of Defense with respect to S. 1732, a bill to
eliminate discrimination in public accommodations affecting interstate
commerce.

Executive Order 9981, issued by President Truman on July 26, 1948,
declared it to be a policy of the President that there should be equality
of treatment and opportunity for all persons in the armed services with-
out regard of race, color, religion, or national origin. The Depart-
ment of Defense took steps to assure compliance with Executive Order
9981 and it is the policy of the Department of Defense to provide
equality of treatment and opportunity for all members of the Armed
Forces. In furtherance of efforts in this area, the Department is cur-
rently studying means for adopting recommendations of the Presi-
dent's Committee on Equal Opportunity in the Armed Forces. While
the military departments have established a fine record over the past
15 years, these recommendations are designed to further improve exist-
ing programs. One of the major items included in the report of this
committee concerns problems encountered as a result of off-base
discrimination.

Off-base discrimination against minority groups within the Armed
Forces generates a serious morale problem for the military. In con-
sideration of the purpose and the mission of the Military Establish-
ment, it is neither feasible, expedient, nor jistifiable'to sign person-
nel to duty stations on the basis of race, color, or national drigin. Con-
sequently, servicemen belonging to minority groups hav been forced
to accept a set'of standards, and have ben denied privileges enjoyed
by other military personnel in those areas where local custom supports
discriminatory practice s.

It is understood that the establishments coVVted by S. 1782 are those
which serve the general public, including ldtel, motels, restlanits,
lunch' counters, theaters and othdr places' f imuieri 'enit, de prtieit'
and other retail stores, drugstores, gasolin' tiatins and te like.
Military persoinel, like other members bf the'Am lni" pbiiic, must
rely upon the availability of public accommodations when travel t
new duty, shttio, ihen living ih A civil 4'4niuirhldjuCet to
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their duty station, or when oi, temporary duty in connection with mili-
tary imapeeitrs'. Unlike most civilians, military l)personnel are re-
quired to move their families upon completion of a 3- to 4-year tour
of duty. As a matter 6f military 'necessity, the serviceman moves
when and where ordered. When seirvicemen, who ar members of a
ihin6bit.y group, encounter discriminatory practices in the course of a

move, or upon arrival at their new duty station, they are required to
assume additional problem6i which constitute an unnecessary iuld un-
justifiable burden. The morale and discipline problems caused by such
inequities can only have an adverse effect on military operations.

The Department of Defense fully concurs in the purposes of S. 1732
and supports its enactment as a needed supplement to its own existing
policies. This legislation would assure minority groups within the
Armed Forces the same leuality of treatment during periods of travel,
and dtiuin off-diuty time that is now being afforded on-base.

The Bureau of the Budget advises that there is no objection to the
presentation of this report for the consideration of the committee and
that the enactment of S. 1732 would be in accord with the program of
the President..

Sincerely,
JoHN T. McNAUGUTON.

DEPAiTMEN'T Or HFALTII, EDUCATION, AND WELFARE,
August 9, 1963.

IHon. W~Aus G. MAGNUSON,
Clhaii i'bnom'inttee on Conimnerce,
i8. Sehi'te1 Washin ton, D.6

' n Mn. ~iAIRAN: This letter is in response to your recent re-
quwets t:for ,ports on S, 1782, a bill to eliminate discrimination in
public acicoHmodations affecting interstate commerce aid a proposed
ameni lmernt1 in the nature of a substitute, by Senator Dirksen together
with 8.1217 and S. 1622 dealing with the same topic.

Thoughtu11 persons rare re that the patterns of racial discrinina-
tioi imposed upon the colored tenth of our population have had debil-
itating effects upon those who have endured them. Many have been
caught in the cycle of poverty and hopelessness reflected in tie often-
quoted statistics on school dropouts, welfare rolls, health standards,
ju veile delinquency, and unemployment,

The President, with te wholehearted support of myself and the
)Departmont of Helth, Education, and Welfare, seeks now to dedicate

the Nation to the elimination of the more flagrant forms of discrimi-
nation practiced against the Negro. At the same time the President
has uirged substantial increases in funds for basic adult education,
ivelfre work training, vocational education, youth and manpower
training to assist all o our citizens with limited educational and cul-
tural attainments to break out of the round of inadequate skillis n-
employiient' and indifference. The Department of Health, Educa-
tion, and Welfare will assume major responsibilit,'for this enhinced
educational .effort under legislation now pending before tifs Con-
g rss. We Weline the challenge which tiese programns will ceate
for us.
F6r the Nii p who taleavvantage of fresh .pportuninlet aui-

ment hi education and skill t6 iheet the requirements of today
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industry, the knowledge that racial barriers are being removed from
public accommodations, education, employment, housing and in nu-
merous other areas of our daily life will provide him with strong
motivation for success. Full opportunity will spark ambition. An
earnest ongoing effort to eliminate all forms of racial discrimina-
tion by both public and private action is an inseparable part of
t h proposed program to combat the illiteracy and inadequate skills
of a substantial fraction of our populace. If we can do those things
simultaneously, the momentum of our efforts will be rewarded by a
moro secure America where every man will be measured by his own
worth.

For these reasons, therefore, the Department of Health, Educa-
tion, and Welfare urges enactment of S. 1732. This bill is a part
of the omnibus civil rights program proposed by the President and
places the enforcement powers of the Federal Government squarely
behind the eradication of discrimination in public accommodations.
The suggested amendment of Senator Dirkson would be a substitute
for the administration's bill and we do not support it. S. 1217 pro-
posed by Senator Javits and S. 1622, by Senator Hart, lack nu-
nmerous significant features of S. 1732. We defer to the views of the
Department of Labor on the amendment to S. 1782, introduced by
Senator Goldwater.

We are advised by the Bureau of the Budget that there is no ob-
jection to the presentation of this report from the standpoint of the
administration's program, and that enactment of S. 1782 would be in
accord with the President's program.

Sincerely, ANTHONY J. CLE7ItZmm., Secretary.

U.S. DEPARTMENT OF JUSTICE,
OFFIcE OF T11u DaUT'rr ATnromkr GBNuAL,

Washingtwo D.O., Aiugut I, 1963.
Hon. WARREN G. MAQNUSON,
cairtlan, Combnittee on ommeroe,

.S. Senate, Waslhgton, D.O.
DEiAR MR, OXAXIRMARA: This is in response to, your request for the

viows of the!6 Deptpa ent of justicee on the amendments to 8. 1789 of-
fered by Senator Goldwator oi July 16, 1068.

The lfrst anendroient would extend the eiforenent provisions of
8. 178i to cover actionss to redress violations of section 101 of the
Lahor-Managmnent Reporting aild Disolosure Act of 1959 (the
Landrum-Grlc tn Act). Setioli 101 affords to union members equal
rights to pantiipate in.uiion a ffirs, freedom ofspeech iand assembly,
safeguards niHIstjutijtst l uies and atessments, pi19 tin ofth rght
to sue, testi, o; ptitoi and safeguards agans .ihpiopo rdisci

pn noti . T 6f e proposed 4,et woul4 be to
lonitthe Atorney (Genel .t. brhn suit for itiQis s n 10ti 1,
where b oretofore sith otsoul b ^ ro, Ca Is.

8ined 1 he" t -iionil ' Lfr Relooni s t ldo B |A "
4tifyihgs i iolusl .in t n n!1nbio filn,

aridhtto me Nrsi~ all of l 'empl oye'e it eks ti rprent'i ar iii
28-062-04--B--4
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appropriate for that purpose, on the same terms and conditions gen-
erally and uniformly applicable to and with the same rights and
privileges generally and uniformly accorded to all members there-
of. * * *"

We do not believe it is advisable to attempt to deal with labor union
practices as part of legislation directed at places of public accommo-
dations. Legislation affecting our basic labor law should evolve
from an investigation of the particular problems in that area, and
should be adopted only in response to a demonstrable need.

There has been no indication that the proposed amendments are
needed. Indeed, insofar as the second proposed amendment is con-
cerned, the NLRB already has the authority which the amendment
would confer upon it, as the Department of Justice pointed out in an
amicus curiae brief filed with the Board in a case involving the Hughes
Tool Co., of Houston, Tex., and the Independent Metal Workers
Union.

The Bureau of the Budget has advised that there is no objection to
the submission of this report from the standpoint of the administra-
tion's program.

Sincerely,
NICIIOLAS DEB. KATZENBACH,

Deputy Attorney Gcneal.

U.S. DEPARTMENT OF LABOR,
OFFICE OF THE SECRETARY,

Washington, August 7,1963.
Hon. WARREN G. MAGNUSON,
Chairman, Committee on Commerce,
U.S.Senate, Washington, D.O. .- -

DEAR MR. CIAIRMAN :.This is in further response to your request for
our views on.amendments ,intended to be proposed by Mr. Goldwater
to the bil'1(AS. 132) t' eliminate discrimination in public accommoda-
tiois affecting interstate cominerce.

The first of the proposed amendments would, in our opinion, con-
stitute an irrelevant addition to S. 17V ,,t It, in effect, amends section
101 of the Labor-Management Reportihg and Disclosure Act of 1959,
and deals:wi't matters which are inappropriate for inclusion in this
public accoitimddat1biis priposal,as well as legally incongruous with
its stated purpose. , ' .

'S'.1132 doncernis'te rit o access to public abcommodations -par-
ticldAily's th'ysrel'te'to interstate trvel ard commerce. .O the
other hand, section 101 of the Labor-Mana'gmeht Reporting and tDis-
closhre Act pertins t tthe internal affairs of labor unions. Section
101 does establish certain rights for unio:nmembers, and it also pro-
hibit"s tainn discrimination iin disciplinary and other matters. How-
ever,none "o these rights and'sfeguards undersection 101 ate ger-
mane n tny wa to the right of being served in'niAblic establishment.
STh'6 'proposed anidment seeks to revive an aproach whichthe

Congtss Cnidere db rejeced when it enactd the Lto-Manage-
met MReportin I mndDsclosure Act in 19 , As iginal y, proposed
im he SaItethe.$~,re 1 abor wys empower .to enforce the

vprb sri of title I. As the bill was finally passed, however, private
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actions were substituted to remedy all violations of this title, with
several exceptions. Approximately 275 private actions have been in-
stituted under the title in the less than 4 years the Labor-Management
Reporting and Disclosure Act has been in existence, thus indicating
the extent to which union members have exercised their rights.

Another point for consideration is that many title I rights under
the act are also title IV duties on labor organizations and are protected
through civil actions of the Secretary of Labor. Since the enactment
of the act, the Secretary has initiated 95 actions to enforce these rights.
Taking into account this close relationship between title I and title
IV, we believe that a further division of responsibility in civil litiga-
tion between the Departments of Labor and Justice would lead to con-
fusion in the act's administration and be detrimental to its basic ob-
jectives.

We are in basic agreement with the objective of the proposed new
section to S. 1732 entitled "Bargaining Rights of Labor Organizations
With Exclusionary Membership Policies. However, a recent ruling
by an NLRB hearing examiner (Hughes T7ool Oo. (Case No. 23-CB-
429)) indicates that this amendment may simply be declaratory of
existing law.

The Bureau of the Budget advises that there is no objection to the
presentation of this report from the standpoint of the administration's
program.

Yours sincerely, ,
'W. WTLrAR, WrrTz,

Secretary of Labor.

DEPARTMENT OF STATE,
Washington, July' 1, 1963.

Hon. WARREN N G. MAONUSON,
Ohairman, Oommittee on Commerce,
U.S. Senate. ' m e

DtA JA. C IRMAN :ouir letters of June 26 and June 27, 1963,
enclosed for the comment of the Department of State a copy of the
bill, $. 1732, the Interstte Public Accommodatlons, Act of 1963, and
a copy of the amendmeritsin the nature of a substitute intended, to be
proposed by'Sonator Dirkseo to S. 1732.
Tle 'e artment's views 6n this matter were resented by hle Secre-

tary f $toe during s testimonyy before youir committee oi July 10
fnd ie have no further comments op tl, fpreigi policy impliatons
of this legislation and tlie reason iwhy wepust attac tlih problems
of discrimination. The Department of S "ate defers to the views of
other agencies primarily concer,'ed with rspe to the detailed ques-
tions of this legislation and its enforcement; we are, as the.Secretary
pointed out, concerns , with ;the underlying purpose of the proposals
and the adverse effects of th present situation.

The Bureau of the Budget advises that there is no objection to the
submission of this report and, that enactment of S. 1782 would be in
accord with the administration's program.

Sincerely yours,,
FREDERICK G. DUOTON,

Assistant Seoretary.
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FEDERAL AVIATION AGENCY,
Washington, D.C., Iuly 19, 1963.

Hon. WARREN G. 'MANsSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMrAN: This is in reply to your request of Juno 27,
1963, for the views of this Agency with respect to S. 1732, a bill to
eliminate discrimination in public accommodations affecting interstate
commerce.

You also asked for our views on S. 1217 and S. 1622, other public
accommodations bills. This report constitutes our response to all three
requests.

I am obviously aware of the fundamental issues which prompted
the introduction of S. 1732. Both as a member of this administration
and as an American citizen I am greatly concerned that all our fellow
citizens, and particularly those who travel in interstate, commerce,
will be treated with dignity in selecting public acconnmodations.

However, I assume that your request for my comments relates spe-
cifically to my responsibilities under the Federal Aviation Act of 1958,
to encourage and foster the development of air commerce. Pursuant
to that responsibility, I strongly recommend enactment of S. 1732.

The movement of the air traveler from point to point provides only
one of the services he needs as he moves in air commerce. Additionally,
and at the very least, he needs food and lodging. He usually has a
variety of other needs. For most travelers those needs are met in a
fashion designed to afford comfort and convenience. But if restau-
rants and hotels are not available to the air traveler, if they are avail-
able only at an inconvenience, or if they are unattractive or otherwise
undesirable, he is not getting the services he needs and should be able to
expect. The natural consequence is that he is reluctant to travel and
does so only when necessity outweighs the inconvenience and other un-
pleasantness involved. So that this reluctance may be overcome, the
same facilities which are already available to most air travelers, must
be made available to all of them. The same high-quality t convenient
and pleasant accommodations that most of us insist on in the usual
course of traveling must be made available to all who would travel.
This is essential if air commerce is to reach its fullest development.

In sum, it is my belief that air commerce is adversely affected by the
denial to a substantial segment of the traveling public of adequate and
desegregated public accommodations.

The Bureau of the Budget has advised 'thatthere is no objection to
the submission of this report and enactment of S. 1782 would be in
accord with the program of the President.

Sincerely,
SN. E. HALABY, Adninistrator.

FEDERAL AviroxT AOEO . • ,

Washington, D.O. AgUsit lt, 1963.
Hon. WARREN G. MAONUSON,
Chairman, Oonmittee oa Coommerce,
U.S. enate,
Washington, D.O.

DEAR MR. CHAIRMAN : This is in reply to your request of July 17,
1963, for the views of this Agency with respect to the amendments pro-
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posed by Senator Goldwater to S. 1732, a bill to eliminate discrimina-
tion in public acc6miniodations affecting interstate cotnnierce.

The substance df thee aniendments is not within the area of this
Agency's expertise, adid wthereforfore offer no coihient on them. I con-
tintie, as I indicated in my report of July 19, 1963, on S. 1732, to favor
the bill im the form proposed by the President.

The Bureau of the Budget has advised that there is no objection
from' the standpoint bf the'administration's program to the submission
of this report to your committee.

Sincerely,
N. E. HALABY, Adminlst tor.

GENERAL SERVICES ADMINISTRATION,
SWashington, DP0., July 26,1963.

Hon. WARREN G. fAGNUSON,
Chairman, Coni ittee on Cononereoe,
U.S. Senate, Washington., D.O.

DEAR MR. CHAIRMAN: Your letter of June 20, 1963, requested the
views of the Genqral Services Administration on S. 1732, 88th Con-
gress, a bill to eliminate discrimination in public accommodations af-
fecting interstate commerce.

The purpose of the proposed legislation is stated in the title of the
bill. It would, with respect to all persons traveling interstate, prohibit
discrimination or segregation based on race, color, religion, or national
origin in certain public establishments.

WVe wish to point out in this connection that, in fiscal year 1964, it is
estimated the civilian agencies of the Federial Goveirnent will spend
approximately $348 231,710 f6r passenger travel withi the contien-:
tal United States. It is our firm conviction that all Federal employees
traveling interstate on Gdvernment business should be entitled, with-
out discrimination or segregation on account of race, color, religion,
or national origin, to the fulf and equal enjoyment of the goods, serv-
ices, facilities, privileges, advantages, and accommodations of certain
public establishments :as would be provided by the proposed legisla-
tion."

Tho General Services Adiiistration strongly endorses the ob-
jective of S. 1732 and urges early enactment of the bill.

The enactmeh!it f' the ptoposed legislation would not affect the
budgetary requirenmntsof this agency.

The Bureau of the Budget has advised that there is no objection to
the submission of this report to your committee and that the enactment
of S. 1732 would be in accord with the program of the President.

Sincerely your s,'
. , : I ,' ' BF.RNARDL. B6OTIN, Adm initvtMO,'.

.... ..'' ;  ' . GNIAtj SERVICES ADnfiTtA 'IOnN. ' .
S '" WdMigtn,D.O.,Ae itf1, 1o9S.

RCati. WG. tiidtre, t , . .

U.Sn. Ante7Gife eth 'bth D6', . * cm '

DEAR MR. CHAI fRAN: Your letter of June 27, 1936, requested the
views of the General Services Administration on certain amendments



34 CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

in the nature of a substitute for S. 1732 whiL amen'dmenits would
amend all after the enacting clause of the bil apd amend its title
to read "A bi l to establish a Community IRelations Service to assist
in securing full access by all, persons .without regard to race, color,
religion, or national origin, to the public services, and ac.cmqnoda-
tions provided by, private establishments, an to6 rovie concilia-
tion assistace, to comnm unjties in resolving certaidsputes, disagree-
ments, or difficulties relating to discriminatory practices based on
race, color, religion, or national origin."

For the reasons stated; in.por letter to you of July 26, 1963, com-
menting on S. 1732, as introduced, the General Services Administra-
tion strongly endorses the objective of this bill.

We believe that S. 1732 is better designed to achieve its objective of
eliminating 'dii'riinhtioh based on ra'e, 6olor, religion, or national
origin in public ncconimodtioins affecting interstate commerce than
are these amendments proposed as substitute ie th*efor hnd,' conse
quently, urge early enactment of the bill. ,

The Bureau of the Budget has advised that there is nd objection to
the submission of thi repbrt to your committee and that the enkct-
ment of S. 1732 would be in accord with the program of the Pesideit.

Sincerely yotrs, '
LAWz6t B. KW'r r,'Jr.,

' Acti ' ' i Admlnitstrator.

iENE RAL S SERVICE D STRATON , .
a .. Q ,;Ayge 97,'At,.3'

JpQn. WARREN G. MiAQNUX Q, ,,

Chairman, committee on Comerce, U iSenp 'Washingt D,)0G.
DEAR.IMR. CHAIRMAN: Your, letter, of. July, 17, 1963, requested the

views of the General Services):Administratipn on, certain proposed
amendments (designated No, 127) to, S. 1732, 88th Congress. a billto
eliminate discrimination in public acconuodations affecting interstate
commerce. . : . , . : - . ,- : .-
SFor the reason stated in our letter to:you of July,26,1963, commint-

ing on S. 1732, as introduced, the General Services Administration
strongly endorses the objectives of thi 'bill and urges its earlyr)en-
actnient. . . '

.The first of these,proposed amendments to thp bill would anend
section 5(a) thereof so as to extend civil action for preventive relief
under tlMt section to,nembers of'labor. organizations who arei denied
by such organizations those rights and privileges guaranteed by section
101 of tlhe Lbor-Managnient At of 1959., The second of these pro-
posed amendments would amend section 9(a) of the National:Labor
Relations Act,' as amended, so as to provide that a labor organization
which does not admit to membership, on an equal basis with all other
members, all of the employees itseeks to represent shall not be the
exclusive representative of splq .employee fpr the purpose of collective
barainig within ti1 meani ggf thiat section.

Since these proposed amendments to S.,.a ,utsie thIs
of GSA's responsibilities and functionsand , ., ore Ar t iecon
cern to the Department of Labor, we would hd, er tlviews of that

p' ... n ' .
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Department with respect to the relevancy of and the neecssity for such
amendments.

The Bureau of the Budget has advised that there is no objection to
the submission of this report to your committee and that the enact-
ment of S. 1732 would be in accord with the program of the President.

Sincerely yours,
S'n BERNARD L. BOUTIN, Administrator.

GENERAL SERVICEs ADMINITRATION,
Washington, D.C., September 4, 1963.

Hon. WARREN G. MAGONSON,
Chairman, Commnittee on Commerce, U.S. Senate, Washington, D.O.

DEAXR MR. CFAIRamr' :' Your letter of July 25, 1963, requested the
views of the General Services Administration on proposed amendment
No. 138 to S. 1732 88th Congress,.a bill to eliminate discrimination
in public accommodations affecting interstate commerce.

For the reasons stated in our letter to you of July 26, 1963, com-
menting on S. 1732 as introduced, the General Services administration
strongly endorses the objectives of this bill and urges its early en-
actment.

This proposed amendment (designated No. 136) would add a sub-
section (c) to section 3 of S. 1732 so as' to expand the constructionf of
the term "public es thbishiiens" as enumerated in subsection (a) of
that section to-inciide iiy other publi establishment notlisted therein,
but which is similar to ath enumerated establishrieit.

In 6'i opiiion su'ch!a an findment to S. 1732 is unnepessary iti view
of the fact that S. 1732 in enumerating the places of public accom-
modation which would be covered by the proposed legislation uses the
phrase "or other public place" in each of the categories.:

The Bureau of the Budget has advised that there is no objection to
the submission of this report to your committee and that the enact-
ment of S. 1732 would be in accord with the program of the President.

SSincerely yours, , ;
. BERNARD L,' BOUTIN, Administrator.

INTERSTATE COMMERCE COMMISSION,
COMMITTEE ON LEGISLATION,

S... . . . W1Vhington, D.;, July 9,1963.
tHon. WARREN G. MAGNUSON,
Chairman, Committee on Comnmeree, U.S. Senate,
Washington, D.C.

DEAR :CHAIRMAN MAOGA8ON: Your' letter of June 27, 1963, ad-
dressed to the Clhailrman of th& Coinmissionb and requesting coimnents
on a bill, S. 1732 'intiMduced iby Senator Mansfield (for himself and
45 other senators),' to eliminate discrimination inptiblic accommoda-
tions affecting interstate comimerceiand ort amendment, ('in the na-
ture of a substitute) } to S. '1789I intended to b~ proposed, by Senator
Dirbkeii,' has been refetred'to our Committee on Iegislatin.. After
consideration by that' committee, I am niuthorized to submit the !fol-
lowing comments inits behlui f i ' i ' " , 'i: . . , ..
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S. 1732, as introduced, would establish the right of all persons with-
out discrimination or segregation on account of race, color, religion, or
national origin to the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, and accommodations of public estab-
lishments serving interstate travelers or substantially affecting inter-
state travel or the interstate movement of goods in commerce. While
the term "public establishments" is not fully defined, among the estab-
lisliments explicitly covered by the bill are hotels, motels, restaurants.
theaters, and other places of amusement; retail and department stores,
drugstores, lunchrooms, lunch counters, gasoline stations, and the like.
Bona fide private clubs are not included.

Any deprivation of or interference with the right to use the public
facilities covered by the proposed measure is specifically prohibited,
and aggrieved persons are granted the right to sue for an injunction or
other preventive relief. In addition, the bill would authorize the
Attorney General to bring a civil suit for preventive relief when, in
his judgment, the person aggrieved is unable to initiate and maintain
appropriate legal proceedings and the purposes of the bill will be
materially furthered by the filing of such an action.

The term "public establishments" as used in the bill as introduced is
broad in scope, and it is not clear to what extent S. 1732 is intended to
apply to common carriers and other persons subject to the Interstate
Commerce Act and related statutes administered by this Conunission.
Insofar as the proposed measure may be construed to apply to such
carriers and other persons, it should be noted that it is now unlawful
under section 3(1) of the act.

for any common carrier subject to this part [part I] * * * to
make, give, or cause any undue or unreasonable preference or
advantage to any particular person * * * or to subject any
particular person * * to any undue or unreasonable preju-
dice or disadvantage in any respect whatsoever.

While this provision relates to rail carriers, there are similar pro-
visions in the other parts of the act applicable to motor or water com-
mon carriers. These provisions have been interpreted in a series of
decisions by the Federal courts and this Commission as prohibiting
the segregation by such carriers of passengers traveling on interstate
trains or buses or using related terminal facilities. Mitchell v. United
States, 313 U.S. 80 (1941) ; Henderson v. United States, 339 U.S. 816
(1950); Boynton v. Virginia, 364 U.S. 454 (1960); Umnted States v.
Lassiter, 203 F. Supp. 20, aff'd per curiam, 871 U.S. 10 (1962) ; Lewlis
v. The Greyhound Corp., 199 F. Supp. 210 (1961) ; National Assn. for
A.O.C.P. v. St. Louis-S.F. Ry. Co., 297 I.C.C. 335 (1955); Keys v.
Carolina Coach Co., 64 M.C.O. 769 (1955) ; and Discrimination-In-
terstate M. Carriers of Passengers, 86 M.C.C. 743 (1961).

In the last cited proceeding, this Commission, upon petition of
the Attorney General of the United States, promulgated a number of
general regulations designed to implement further the provisions of
section 216(d) of the act with respect to the nonsegregated use of
motorbuses and related facilities operated and utilized I the inter-
state common carrier transportation of passengers. The lawfulness
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of the regulations thus issued was upheld by the courts in the State
of Georgia v. United Stales, 201 F. Supp. 813, aff'd per curin, 371
U.S. 9 (1962); and the Attorney General has since reported that all
railroad stations and bus terminals have been desegregated. In view
of these decisions, the racial segregation of passengers using inter-
state transportation or terminal facilities by common carriers sub-
ject to tlhe Interstate Commerce Act is clearly established as a viola-
tion of that act. In the words of the Supreme Court: "The question
is no longer open; it is foreclosed as a litigable issue." Baily v. Pat-
terson, 369 U.S. 31, 33.

To the extent, therefore, that S. 1732 might be construed as pro-
hibiting discrimination or segregation by common carriers subject
to the Interstate Commerce Act, its enactment would permit the
accomplishment of the same substantive result as that reached by
this Commission and the courts in the aforementioned cases. Insofar
as its prohibitions would apply to persons other than common carriers
subject to our jurisdiction under the Interstate Commerce Act and
related statutes, its enactment would not appear to affect directly the
jurisdiction or functions of this Commission or to impair our admin-
istration of the laws entrusted to us. In either case, however, the
bill's passage into law, under the circumstances here disclosed, is, in
our view, a matter of broad congressional policy. Accordingly, we
make no recommendation either for or against S. 1732 as introduced.

The amendments (in the nature of a substitute) to S. 1732 intended
to be introduced by Senator Dirksen would declare "legal and con-
sonant with the right of private property, but nevertheless * ** not
in keeping with the concept and spirit of equality * **." the denial
to any person, because of race, color, religion, or national origin, of
free and full access to the public services and accommodations pro-
vided by private establishments, except public utilities and common
carriers, when done within the descretion of the owners and operators
thei'eof and not under compulsion of State and local laws. Thie sub-
stitute proposal would create a Comnntiity Relations Service to assist
in securing the full. and noidiscriminatory access by all personss to
the public services anid accommodations of private establishments,
and to provide conciliation assistance to communities in resolving
certain disputes, disagreements, or difficulties based on race, color, or
national origin.

As the proposed amendments are expressly made inapplicable to
the services and accommodations provided by public utilities and
common carriers, their passage'into law would not affect the pro-
hibitions now embraced in the Interstate Commerce Act relating to
racial discrimination or segregation by common carriers subject to
the jurisdiction of this Commission. Accordingly, their enactment
also is, in our view ai'mittAtr wbil ' the Congress must decide on the
Iasis of broad policy 'considerations.

Respectfully submitted.. .. '

S'ABE McGREG'O GorF,.

L.-0 Mtpnnirh0ir.'
S-002- 4-, '

28-02--4--fl
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INTERSTATE COMMERCE COMMISSION,
COMMITTEE ON LEGISLvTION,

Washington, D.C., Juty 31, 1963.
Hon. WAmREi G. MAoNusoo ,
Chairman, Comn.ittee on Commerce,
U.S. Senate,
Washington, D.O.

DEAR'CHAIRMAN MAONUSON: Your letters of July 23 and July 25,
1963, addressed to the Chairman of the Commission, and requesting
comments on amendments Nos. 134, 135, and 136, intended to be pro-
posed by Senator Keating to the bill (S. 1732) to eliminate discrimina-
tion in public accommodations affecting interstate commerce, have been
referred to our Committee on Legislation. After consideration by
that Committee, I am authorized to submit the following comments
in its behalf:

The amendments intended to be introduced by Senator Keating
would prohibitthe direct or indirect publication, circulation, issuance,
display, or mailing of any notice, advertisement, or written or printed
communication, to the effect that any of the goods, services, facilities,
privileges, advantages, or accommodations of any public establish-
ment subject to section 3 of S. 1732 shall be refused to or withheld
from any person on account of race, color, religion, or national origin.
In addition, such amendments would in substance preclude all per-
sons from engaging in the discriminatory practices otherwise forbid-
den by' S. 1732, as so amended, under color of any law, statute, ordi-
nance, regulation, custom, or usage. ...

In our previous comments upon S. 1132 and certain amendinients
thereto intended to be introduced by Senators Dirksen and Goldwater,
we expressed the view that enactment of that legislation with or with-
out such amendments, would not affect the substantial functions or
jurisdiction of this Commission and represents a matter which Con-
gress itself must decide on the basis of broad policy considerations.
The amendments intended to be proposed by Senator Keating, like-
wise, would have no material effect upon the provisions of the
Interstate Commerce Act relative to racial discrimination or segre-
gation by common carriers subject to our jurisdiction, discussed in
our prior letters, and we therefore take no position for or against
their passage into law.

Respectfully submitted.
LAURENCE K. WALRATII,

Chairmnan.
ABE MCGREGOR GOFF.
RUPERT L. MURPHY.

INTERSTATE COMMERCE COMMISSION,
CoMIrrEE ON LEGISLATION,

oWashington, D.O., July 04, 1963.
Hon. WARREN G. MAONUSON,
Chairman. Committee on Commerce, US. Senate,
Washington, D.O.

DEAR CHAIRMAN MAONUSON: Your letter of July 17,1963, addressed
to the Chairman of the Commission, and requesting comments on
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amendments intended to be proposed by Senator Goldwater, to the
bill (S. 1732) to eliminate discrimination in public accommodations
affecting interstate commerce, has been referred to our Committee on
Legislation. After consideration by that committee, I am author-
ized to submit the following comments in its behalf:

In our letter of JuJy 9, 1963 concerning S. 1732 and certain amend-
ments (in the nature of a substitute) intended to be introduced by
Senator Dirksen, we expressed the view that enactment of either the
original or the proposed substitute bill would not directly affect the
substantial functions or jurisdiction of this Commission and consti-
tutes a matter which Congress itself must decide on the basis of broad
policy considerations, The amendments intended to be proposed by
Senator Goldwater relate exclusively to labor organizations and have
as their fundamental purpose the extension of such organizations of
full and equal membership- rights and privileges to all of the em-
ployees they seek to represent in a unit appropriate for that purpose.
Such amendments would not modify or affect the provisions of the
Interstate Commerce Act, discussed in our prior letter, relating to
racial discrimination or segregation by common carriers subject to te
jurisdiction of this Commission, and their passage into law also is, in
our view, a matter of broad congressional policy mi respect of which
we take no position.

SRespectfully submitted.
LAVRENCE K. WALRATH,

*n M Ohairman.
A McGREOr GorP.
RUPERTr L. MuRPHY.

I .
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INDIVIDUAL VIEWS OF SENA'rOR A. S. MIKE
MONRONEY

I concur in the need for reporting this bill to the Senate. This
legislation is a matter of grave national concern. It merits full con-
sideration by all the Members of the Senate. It deserves the most
comprehensive and thorough debate of which the Senate is capable.

I cannot agree with the concept of the bill which would ignore
what I consider to be the limitation of congressional power to regu-
late interstate commerce. The committee view of interstate com-
merce goes too far. In its extension of Federal regulation and control
over purely local affairs, the bill exceeds and transcends any legislation
over before proposed under the commerce clause. The evils it seeks
to correct are certainly odious and shameful to a nation founded
on principles of equality. Yet. the laudatory purpose of eliminating
segregation and discrimination should not be achieved through abuse
of constitutional authority.

I do not reject entirely the regulation of onimmere .as i basis for
such legislation, but I would not use the commerce clause in such a
way that Federal regulation is forced on virtually every retail busi-
ness establishment in this country, no matter what its size or connec-
tion with interstate commerce.

Let us make no mistake about the scope of this measure. It covers
all hotels, motels, and similar establishments, no matter where located
and no matter what the nature of their business or clientele. It covers
all places of amusement and entertainment, whose source of enter-
tainment has moved in interstate commerce. It covers all retail estab-
lishments selling goods and services to the public.

The word "substantial," which is used to qualify the application
of the interstate commerce clause, has been discussed at great length.
I seriously doubt that the meaning which some members of tihe com-
mittee have assigned this word, and the meaning which has been given
or will be given to it by the courts, will serve to eliminate confusion
or to avoid unending controversy. heo Attorney General told the
committee that to the courts the word "substantial" means "more than
minimal." I am opposed to the application of the interstate com-
merce clause based on an insubstantial definition of the word "sub-
stantial."

If the commerce clause must be used, if it is the only sound legal
basis for ths leisislation then the urgency of the problem requires
its exercise. But it should be exercised within the framework of our
constitutional system of government. I do not believe that Congress
power under the commerce clause is limitless, regardless of previous
legislation and Supreme Court decisions to the contrary. My col-
leagues and the Attorney General say that there are limits which are
clearly declined. But these limits mentioned can be summed up) as
being activities affecting commerce whlih are "less than minimal."
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Aln amendment which I offered in the committee was defeated. This
amendment is also based on the commerce clause and would go as far
as I believe the Congress can and should go inder that clause. It
would cover movie houses and theaters, hotels, motels, and the retail
establishments enumerated in the committee bill, if (1) the goods or
services are provided primarily to persons traveling in interstate com-
merce or (2) the establisluent is owned, operated, licenses, or fran-
chised in two or more States. lTese are the businesses which are ac-
tually engaged in interstate commerce or which affect such commerce
to the degree necessary to warrant Federal regulation. I believe this
amendment would be broad enough to include a as mny as 70 percent of
the establishments providing goods, services, entertainment, and ac-
commnodations to the public. I also believe that, if those establishments
were required to comply, many of the small, local establishments would
voluntarily comply.

It has been pointed out to me that my amendment cannot be totally
effective; that it does not completely eliminate and eradicate segrega-
tion and discrimination; that its compulsion is not universal. That is
true. But it is equally true that my amendment does not compromise
our dual system of government; that it does not extend the hand of
Central Government into every local drugstore, grocery store, luilch
counter, or soda fountain; that it does maintain a line of demarcation
between what the Congress can and cannot legitimately do; that it
does provide an impetus for the voluntary abolishment of segregation
and discrimination by small, local establishments, which, after all, is
the only lasting and truly effective way.

I shall offer my amendment on the floor. Admittedly, it does not
go as far as the committee bill witl h Ispect to tle number of establish-
ments covered. Yet:it goes as far as tile Congress may legitimately and
wisely go, and it does not set. the awesome precedent.of the committee
bill. Under my amendment there would still remain some clearly de-
fined areas for control by State and loaxl governments, some areas qf
freedom from regulation and supervision by the federal Government.
It would provide for the,expansion of constitutional rights without
sacrificing constitutional integrity. .

I favor the enactment of civil rights lgislation by this Congress tlhi
year including a. public accommodations measure. Ilut to achieve the
highly desirable objectives of this legislation through questionable con-
stitutional means is both unwise and unsound. 'T my mind, the coLm-
mittee bill presents the Members of tjio Senate a hard and unnecessary
choice between laudable goals and undesirable methods. My amend-
ment rests upon sound and tested constitutional bases and would accom-
plish substantially all that is sought. I urge the Senate to give careful
and thoughtful consideration to my uendmlent, bearing in mind that
the choice of means is often as important as the ends to be attained.

A. S. MIKE •ONRONEY, U.. Senttor.

A. S. MIKE MONHONEY, U.. SEntor.
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1)'Ml opo§1tion to S.J 73q is b%,ideit to anyoiio'who fittendecl Any of
4W~2ffy lof heiiiings leld on thi~nsitie by the Seiato Commnerce
Cd Wfittee' o r who' has'takoiV.'016 tibib to)16h~ feie, the'ited recrd.
12"fr' 'MAd f6wi'ei~tl T coiliid&~ thleni ts4i to honeiistltutional fors
ill b"' of irentbtis; all of Which ~will bwdigotkd- later ingreftter' detai)L

~ii'srigt o hld ~joy, tndAlt1~e private p)rolperty. Thuoharwetor-
ization of. the businesses involved as public accolnnmodettilonis; All
itsfl 006]latd ti'decelive. -Th~tdfemdd liflitlow and, Ftetomiiofla-
tl1611Ai'p iv.p' i 1,tkly ow ied FaHl bA~bMek nd er 't 3 reuilaet

*Atr iti litb~et HIM i' I n(h ppa ,V dftid'l, 1'ii:iiiI hed
sti ~itF i tof 6%ery Anitr 6AW Nfi -htm-Apled. ('oinisletoly

Mide from:t i' beiju~rn: of Affi~tltuti6ft iity,I o~i~ 11 is lejyi SIR
ti0i'tdo bseti 0IsfndunnYr'. till P * .s~~A

'1ide, baed 61i di'objeeti'e. 'Yai, 0f citv~i n'&.s;; t lint,I t letgsa
tive, Iroposal'is' iii rtalitynj Aid Iifi Kifon"tletipk shtioll,
conceived and, nurtured f ronk lii~ ~~iu.I ili ty" i
NOishtioii *'hWli d~an& 'the& irpotrq'M And O~n I h'oied
-Ack'ifl' y iid'YdV*ivhich is n,,:§t 1 ikdly toi* jV6t. - Soemi quies-

f!iio hi mlliimeta'6'ilig th iieakVof ',S. '1782
4~oh wore eitht ~m I~t :6Vb'tlooked~or'3dld ii)t ~reeiveotlioe on-

*It Mhfnot be tdo trobgIY eniPhd§1z~l thtit the %i A'tv4Ive&l iii the
edfi§drtitohi of S. *1782 are ftr thoro Ii nilaiit than' on'tr p4*rstnhl
feo1ings about roiall matters, Qr any- SZOS bndividuidl tohrifons
i tso tien' 01 itgtiofli , hateV6,41ihiy fiq; be.! The

110A,'Of tMi cmltut awd tlwe poi leg of Glovrnmi Which, flow
frbt*thtit' dwcmen, sh6uld:U wbmr a" wtk~h ieh tirankknds j*1sonal

PtfWCA!es oh rlisslies. 0l810iiportant are the Ittestionh ittvolved,
EA;eit-Atiffld ad -erplexjigoe the obscure, iddtenlUOuS theOe of tht
cbnsgtltutional Alecmtions' support, of 'S., 'that -we, must hav e
,ftrge td~ "CortAh we'l'defifi d, safe,)and, 1tinlaynental, principles.

3 cXVNAT1'rOVONAL ISSUFA

Whereas in the past legislation of this type has been largely predi-
cated ulpon either one or a combination 61 t~ie 18t0) 14th, or 45th
amendments, S. 1782 reprqeiits A n~w d~qptptXr in R~1 v~-' Od civil
rights field. S. 1782 is m~~st onacmian of t)1t~ ahhmn
to the Constitution and *h powers granted to Congress in the com-
merce clause of the 8th section of article, I of the Constitution.
This provision reads as follows: "The Congress shall have power * * *
To regulate. commerce with foreign nations, aind among the several



CIVIL "1WH"Ts=-Pua13PC ACC0MMODAT;0N8 43
states, and with the Indian tribe.") Over theyears since the ratifica-t ioil of the Constitution, the con ee clause .has been 'the, basis -forMil)y coilgresiona1 enactinen, eoevr eeiiu n of in6~quostiona ble benefit, (A represental~ve ljs6 of act4sof'~~~ b -ed

uponthe commerce cause can b , qund on~pag 619 6t£ eang)I 1o11'0A10, it is important to nQtA thaetpee b rhatiscuse 01pth
Con1stitiltion been considorWd aq apeible6,aporaeoeuo
whichi to base civil riglit 1egislatiorn. While itl wascontendedthroug .hrout the. hearings that the commerce qja Ise aloiue was Su$(~enuteppoiSt ituitionial authority for thle en actment of 8. 1732 'the'14th ame6inentwvas -nevertheless also included, for reasons tilat. have ay'et td baldeqluntely' ex plainedM. Alsd, during tl 6 hearings th 6'l3thariiendmentwas prominently mentiolled 4is a further' baiis for the '0dristifutlohiityof this measure. The 13th Amnillee t o the Contifiitioi re' ds asfollom4': '44

S F, mo 1. o'Neither sbliveuiy no -involiintary!§e'vitdd iek-_cept. as a p .uniivent for birini6 Whiete~of the marshall, h ve
beci dul co~v~cedshll exs8t 'Witl" the Unit _4 States,,d1 i'ay Place subject, to their jurisdiction.

SEC. 2. Congress shall hafve powea to -enforce this Articleby appropriate legislation. K
This amendment was iiitbiided to abolish Alai'ery its it existdd up toand during t he War Betweeii the, Stats. ,Thee is nomr1i h

contention that it can now be-relied upon 'as a c1nstitutional~basi.s for.S. 1732. Onl the coiltrary its only valid appiaio ithsisaweis as, further p oo(,f the icons ipjtioujaj Vy.6f thsmeamure. Iij thissamne yein, the' 5th,' 1i id 14th" amnenpnents coiltain "plo6'isi6113Which 'Mitigatte agatinst .tieo6isitj~t~i ! 'S. 173. .Perhaps, the most important alN Ortaiily 'h ottnai
principle of the Constitvtion iihou concern, Ili is t-1hed~ta'iof the separation 'o, p~yeroo Th do io ~w
is basic to our16fedrated sypteni o geniw'. uere.w7a ;Wide rec-ogiioiaen ji n Z th t I' .fge Anipj wispioeferable'for tile 'l~ige ipiijorftT ken Theneedg fov a' centalovenmet, however, was Pamahiount, -ortlihosethings wiceh, by their very .n.11re, dempii4qd national attii 110'i hndun iforniity. In accordance' withth.is "rrefutable logic, the doctrine ofthe sieparatioli of Powers wafj ii plemented so that tileCent ral Govqrji-hient wats granted: specific, but limited goyem~menta'f unetiQIn8; butthe powers not, specifically granted to thle Central Governmqnt injtheCOnstitntion '1'ere understod to have been rptiilod by tbq individualStates local communities and the epe vntog hswsceriy unerto at that timie,-.the lQth; ampendmient to the Constitutionw~as insisted upon in order to sure the Perpetuation of the separationof powdios doct-rine. 1'Th6 1Ot-lh amendment was inteiided to be a bulwarkagainst tli6 erodihz, effects 6f the ' s~ of timie, filynehre

and atzvrgrsping Centrtal Governnlient.
In i lemintingfthdi time~tested -and proven doctin6 -of the separa-tionl 'of poWeros, Meh' Found ing Ftither adhered closely td 'the rulbit hatthIa t.wh ieh 'couId' bekt be -dealt -with locally. should belleft to.localcontrol. -Those things 1whichv arel basically nfitional tin scope arid inf tilct ionl ilit MY *ere spedificalIly placed In th6 Fidbraj o'omail Forexamiple,-the defense of the country against external attaek,Ahe coin-
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ing of money, the conduct of foreign relations, the raising and support-
ing of armies, and the operation of A postal service were all considered
of a national nature and were therefore delegated to the Central Gov-
ernment. The framers of the Constitution did not consider it necessary
or wise to enulnerate those things which were essentially local in nature
nor those areas in which the local governmental bodies were to be the
sole and decisive authority. Instead, it was deemed sullicieit to ex-
pressly state that all powers not specifically delegated to the Central
Government in the Constitution were reserved to the States or to the
people.

The Constitution was, from its very origin, contemplated
to be the frame of a national government, of special and enum-
erated powers, and not of general and unlimited powers.
This is apparent * * * from the history of the proceedings
of the convention, which framed it; and has formed the ad-
mitted basis of all legislative and judicial reasoning upon
it. * * * (Story, "Commentaries on the Constitution," see.
909.

The postulate upon which this governmental system was constructed
was formulated by these words:

The powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.

As the Supreme Court observed in t/nited States v. Darby, this amend-
ment states but a truism; for it is declaratory of the true relationship
between the Central Government and the States as it was established
by the Constitution. (Unied States v. Darby 812 U.S. 100, 1941.)
Howevert, this is a truism which carries with it tl e vitality of the ages
dhd cannot be restated or tevered enough, foir 'pon this truism rests
th6 slidrity f of oilr Govornmeht. In considering S. 1732, questions
of expediehy, ionsideratioiis of' practicality, oi messages of social
urgency are all secondary 'to the p riary i'sse: whether the Consti-
tuti on onfers upn the Federaf'Government the power to pass this
legislation.

There is no question but that S. 1829 has -o constitutional basis in
the 14th amendment. Even its most ardent supporters must be forced
to this conclusion. ' ' '

The pertinent provisions of the 14th 'amelidn'ent read as follows:

ArimoL! XIV

SEOTor 1. All personsborn or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside. '
No State shall make or enforce any law which shall abridge
the privileges or immunities of oitiZens of thli United States;
nor shall any State deprive: any person of life, liberty, or
Property without due process of lawF nor deny to any person
within its jurisdiction the equal protection of the laws.

' * - ^ i' * * 1
* *
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SEWIoN 5. The Congress shall have power to enforce, by
appropriate legislation, the provisions of this article.

In 1875 the 43d Congress enacted a statute entitled "An Act to
Protect All Citizens in Their Civil and Legal Rights." This act,
which had as its constitutional basis the 14th amendment, stated in
part as follows:

* * * All persons within the jurisdiction of the United
States shall be entitled to the full and equal enjoyment of the
accommodations, advantages, facilities, and privileges of
inns, public conveyances on land or water, theaters, and other
places of public amusement; * * applicable alike to citi-
zens of every race and color, regardless of any previous con-
dition of servitude.

Eight years later, in 1888, the Supreme Court, in the celebrated
Civil Rights cases, 109 U.S. 38 hel. this statute unconstitutional. The
holding of the Court in the Civil Rights cases is the definitive state-
ment on the lack of power in Congress to enact a measure of the nature
of S. 1782, on the basis of the 14fth amendment. The Court construed
the 14th amendment to be a prohibition upon State action alid State
action only. In speaking for the Court, Mr. Justice Bradley said:

It is State action of a particular character that is pro-
hibited. Individual invasion of individual rights is not the
subject matter of the amendment, It has a deeper and
broader scope. It nullifies and makes void all State legisla-
tion, and State action of every kind, which impairs the privi-
leges and immunities of citizens of ,the United States, or
whioh injures them in life, liberty, or property without due
process of law. or which denies to any of them the equal pro-
teotion of the laws. ,It not only does this, bit, in order that
thenational will, thus declared, may not be a mere brutum
fulnmen, the lat section of the amendment, invests Congress
with power to, enforce ,it by appropriate legislation. To en-
forqo what To enforce the prohbiti6n. -To adopt appro-
priate legislation for correcting the effects of euch pro)hbit
State laws and State aots, and thus to render them effectually
null, void, and innocious, This is the legislative power con-
ferred upon Congress,and, this is thQ who of it. ,Itdoes
not invest Congress with power to legisise upon subjects

. which are within the domainto 11pt legislation, but to prf;
vide.modes of rlief against State legislatiq, or State action,
of the kind referred to, ,It does. not authorize Congess,to
S reante.codo of municipal law, for the reg, nation of,private
rights; but to provide modesof redress ag nst (te operation
of State laws, and the action of State offiqrs executiveor
jiidibial when these ar subv6rsivt of the ffiiiidafiental rights
specifed in the a inidment. : Positive rights aiid privileges
are undoubtedly secuid by tle4th aibn dment but buthey aet
scuxrd'by way of6 i'hibitidin against Stat6 laws aid State
proceedings affectif'ithose rights and prihl6ges, and by
Power given to Congress to legislate for the purpose of carry- i
mg sueAl prohibition into effect i and such legislation must
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necessarily be predicted pppi4 suej .A S 1110 V§ orSta=difi and be.direoted ,tdtiiecorre6ttil ill:qf-.iliv oi;
01)e d erect.

.This-langliaze clearly, StAte-5 that -the,, 14,tly amendment r' lx'bits.'pulyState action.and was never intended to, encoi N 9 . . -Fie-11pnsspre y pr iyqte
tion by individuals. The act which the Supreme Court held un'q'o'*iq-
stitutional. 80 ye4r s ago is the same ypo of measure .'Whiell the 89th

parent
The! d66i kyi in; 26 "Okit'Ripr 8 &q,441sA6 Mhd i de6is' on in-pfd n 4th:6 6' me' H"" 6ifAM." Not

Soffti"Rg th 61 th I nd n a c6APer Mea I" eonly has it ii t.. eend've'rrifif6d bbt .itbhtbeen-r-e-peat,'etil 416iffirec it' L-d'ohe an& Coh&e§§ 8'houldthe Su&eine.06urt: ; Thi ''d ision is a so in
considerit; a v0ld rkedeht,-tts shbuldM6 8dprohis Ooiift.

i it,And yet, there has been much conjecture as *611'as insWeh&.1that
the:.pfeisent Supi-eme- Cburt w9uld4verrule this-Aecision, if 'we're

O-Ven I he .6ppbrtunity- to do so-. In ftat,.th6 Attorney Gener,41-in Osti-
ging bef6i;6 the Commerce Cohimittee, katad,:,

IniAy persoii6l:jtid'g'Mbht;-bttsing'it'(S. 1782).-Ofi;th ;Mthl
am lidffi6n would als6 I U: con4titutl onal.

91 Rde t s stiWr4ei .an I -f th4ttt tip, its 9 iT1ie,;Attornev:Gpner'1 m hi, t-h;
he* seeima'6 have a general,'undei t an*din- Wth holdhig in. theCivil, 119hts'eases. On, 'th6 8fteh f'olij cj iv , , i1i, * , epgth '16 e Pr, cipl. _,of consti-n _r1p_ it, i"h, tituti( A i, t ' ret floill, ,I h, I r x6t _th6' rule

1144 ' U tMes,,s as bbd Iatwlto' AY ad It VAof th6 Vi" " ze I tf, 1 6 A, Wh6n Aunci-"' 1883. Jhe'14th a eiiJm jat tan n 0 W '' ' 6 t'legWhtionatedAn' I M .11 8"PJP_, T,of thid'hht't 4 *In 11064- tli' 'n'it"ebuld'threi6 qti,'% ters Of 4 Imituo! ago.It is'4 idtiable flift nYdiie'sh6uld ' 1 0 theltotidn'.that'th' iehtMllil 6-pres-
ent 80re&e C6ur't Wbitl ' dhotbekaidefl Jts dotisioft Y'13dbk 6- blear
and Oiliedt'pre-e4dent-fh ' Ith6. &U -.8iieh fh inu6tioh§ do little, tbWardemit ti n*g,a Ieelilij, Pe aqa6h the pubM, in-. itq' httltudegen of c 6nfl&h
towdtqth6* Cbuft.': 'Eviki aftib 1' ' M'M Abt*s6- *ell 1AWM41.6 the
niceti6g "*O*f'C'Onstitutip ttlliiw, tlor" '-sithe-kiowledg6;that, -K bourt
should -be: guided'; by "its "prigri dideismonsi,'except' I under, filost; 4h'ftsual
eircit6staces. -The conobtot a rtloii'that'th6 Sh re"M6"Cotift'iA this
inst rkce-wbuld -c0t; Odd'-flrrn ep ablishbd pfindiOleg 66tl§titu-
tionad"law ca§N A'WeectfoliuNn the Coliift.' :1411ad"'the-66rrect
interp're'taftj*on''of thO-14th',limendnient as "MAblibhodiln -tfid!, civil
Rfgh?8 ea 6s was roaffiftW- fir6miritl 'as .May 2O -!1008 inPeW8&nv.
City- 6*1 1Gkelom, _310-U& 2441', In thkt Om-thO'Q.6urt'st to4,1.'111n-
dividuhl ihv dsidift 61 -fhdbrWhl- iightAll, is- 'hot! within th'& Parivii6w of
the 14th MheAdnietit,- orldffid i'fidividtial, tights
does, fio viblehed Wthe e M 'fdttecti6n

Justice
Harlhn w4fttev6 fivihotwheh-ho'said.4.01iv i- i0a or h"

OM. 9f."00 40 his: a"
R J hb rz- Wus6-AndWs hel'PISO 0 PP M-POR X 1 M"i) -I!61 1 - F,, aven un]ust in sps p r-Fqfra, ; . ,OQoal relatiq SA Of ling4, east1 , ., I . t 4 . . " , , 1,K
prot, ion NT 90y"I Ten, a 4 1 '0

This- is a Orrect'statem" ent,6f , th6 1%W as it/ applies to -pokoonal a tion
and Fiftitudes -as.'eonirttsted with that of ithe)Statd. or., 16 ai go.-iern-
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m6fital The" 14W no application
individhata!ction.
Thb'h6ldinO-qf iM Suprim6: Cott rt. in'the- GMI Righu, cases Wfis

specifleally "tiliffitmNI,-bylthe Foutth-Circuit; Court- *f,,App6a.1s a's
recbnfl ,fts'1959: 11h ffie.cAse, a Willi4tna v;WWardrJohnion Re*-
fiittriM'48, U.SOCAti, 4flij !268 F. 2d' 845, which 'arose -out --of flid denial
Of SeMco-to a ,Neft(i-by a.-Virginia' taurant'-th* Wntiff -alloged
4 'ba-Wse -of act, on hased -On I both I th6,1876'st4tute- .ina, the -coint"erce
clause.of the Constittifiblit. -,The-' 06urt 'keaAhn6d , tilted -doet rine- -of the
Oi*XJig'hth1bh§6s' 1id §Aid,

f Ye, 18* on
.' yhich'dpe ".6W s position is ap in p ft ''i ovideAJ !d J)Prs tjlq*fU' JP1 S 'ies 'Wd W "tTed to t 0 hill,

-oils Ali i
and Li 9jpy"ielit:6phent o accollim UVOYWA,ties, privilejes* )nns, iiibliq'co cesPf am :ak d lisU 4, p6i FnwUnt, thZ A I

provj4jqnj)y'Oq4iixg, to any,. 0 I n, ft fij Mont, 0ny ot.14',enu'' "erg Zito, 'ac, WS),dgqc.q 10 n f, or MY-every. 1suc 6, qppo: or ej ,floges A4 'Uld, 6r- ORO aythp u!n, . .0 , r
q 000 tq t q R"i aggrCIA-11nifed' 7kI S011.99''

8. tr 35, t1 I Pf V'6' "Lo.co u on d vere iiot,' eii liewere un nstit' ti al an N UT 1.411 The C6s % ion urt13th.-or 14th, amendments of tli*e' 0011, i
. ointed'6* t"tliat'ti e,"'14tlil"tii'obfidM6nt")vas' idhibitdry upon
ih6-8 I W oil! I"! th ih OtMd4o, w1l I twre: stattites, whl6li
Wb-1d'' . 0 Poil -- 0' -.(Aiid'-1ftvhWt1e6 b'f -elflidng;'of -the
Ulitr I propewithoiA dfi6 lk db bn jd hftY, OMhAh13'bqUh1
prbteWoh' 4 o*f th6"la*h'1 (bu thO 'thd' AvA6fidhi6nt!diO1 A6t' Ift-
vest Con" F 6ss Mth''p'N - tt) l '#islA6",4p6ft the actjoif' of
MdMduais4 4ith i% *fthhi 04 do hiiftof- SfAte -16gislati'60.

Again, as-a kt:o as4'9 u' r
P.qnie' -Cour ,,* Atedffikspp qple:

It is"dloari- fli, -it,- always ihas-beeii ihice- the' OWIRfght
cases that individual invasion of individual nights -ismatter. of the
not Ole subje p J14 e c1m !,t Ood
that privqto -cofi4u t'4bridgj 4-, indivI4,41 rightho ei _i,6.

..'Violpee, to '019 L'ckuii , Iqesp t4i sorae sig-
4,.AfOt4 itrtiny hed4, t6lngtotiptaOmg, ., i* Xv It

Thosb Who *Ould: sustithi this 'Measure 'on thegfoundb of the 14th
ainendment--are'littrd reis'ed4b, fiAd- 'Afiri substantial; StaW involve.
ine4tj sufficient -t.6',ui4ld, Ra, 6xistitutionality, und6ir , thei doetrifie
laid down, tifile A fter, time bythe (Su&4me *06urt-., rhese. individuals
h t* forced - to adinit, -tNAt -the 14th f amendfiient,'re&ch6s',,oAlY- S'alb
actidii,' nd, toldat tl'6 -h re ilot,-Iieeniso,-,mvoliitionary asttorsug
jeA tfiatit be M d tol ly Z bid'hu'dual actionn: " -well.I p 'gullnitnt,, reflidupon, Is t that -Statb. mdo ni : encdnipasgoki individual i action.
w6re thojoffu of the -'indiv"'didYwould, W unoolii4tdtionallif -60mo
emitted, by 1,66 86M .-and, it-he r StMal doog) not) i likewLi% ipr bhibit 'such
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action when committed by individuals. Any more circuitous and
specious reasoning is difficult to imagine, even in the wildest of
dreams. The question which is posed can be best stated as follows:
Is failure of a State to act to prevent individuals from doing that
which they have the right to do as individuals tantamount to State
action? The answer to this is, obviously, "No." An affirmative
answer would be to require a State to take positive action. Positive
action is not required by the 14th amendment. All that this amend-
ment requires of the State is that it remain neutral.

States and local governmental bodies in many, instances confer the
privilege of operating a business by the act of licensing. This is
frequently a grant which is a necessary condition precedent for the
maintenance ,of a private business. Likewise, many States which
require a business establishment to obtain a license do so, not for
purposes of regulation but to raise revenue. In these instances the
license fee is no more than a tax and is in ho way a form of regula-
tion. However, the argument advanced to sustain this measure on
this theory of the 14th amendment assumes that the operation of
any private enterprise becomes State business and subject to all the
limitations and conditions imposed upon the States by the 14th
amendment by the mere act of licensing. Particularly pertinent at
this point, is the comment of Prof. Herbert Wechler, Harland iiske
Stone Professor of Constitutionial Law at Columbi University. In
answer to this argument he 'aid:

One need not.be a lawyer to perceive that the fact that a
Stite requires a lunchroo to obtain a license as a means of
protecting the public health does not make, tho lunchroom, a
State agency. Are all private corporations to be viewed as
organsof the Statebecajse their. corporate " xstnce is con-
ferred by their State charters It puts the ~,atter with, ex-
cessive charity to say that this, is a submision which is most
unlikely to persuade the, Supreme .Curt aind what is more
important, should not do so. In the entire history of the
judicial iiierpretathbri'f fthi 14th amendment, only Justice /

Douglas hAs accorded the position color of support in an
opinonion -

Calm reflecti'.'alid thli. 6teAsion of, this s ine logic will reveal
how Tfa afield this 'tortuous nithod of finding State action will
lead. i'Ptiait gobe,*itiehnts, either directly br; thIdugh a 'municipal
or cbinty 'verniiital subdivision, usually 'ui that dogs be
licensed. - e iregulati6 of the cajiti'popu ithdi generally 'i con-
sidered necessary for' th' health, af6ty, and welfahr of the people of
the State 'Yet who would contend that this aot; of licensing o'ithe
part of the State or any political isubdivision of the State enhances
the pooch with any semblance of State authority? : Who would
argue that a master'walking, hi; dog is tantamliount to State action
However, this analogy is, no more absurd than the suggestion that
the proprietor of the corner drugstore, or.the local, tourist home
is carrypiig .n State business antd is therefore subject to the full
force ahd:bffect of the 14th amendment- merely because he has previ-
ously obtaind- a license t6 do so. S. '1782 seeks to find State action
by concluding-that where the State,'through routine licensing, per-
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mits'the owner of a business to conduct his business free of restraints
other than those imposed for health or safety reasons, the State is
encouraging, fostering, and tolerating the way the proprietor con-
ducts his business. In actuality, the States are doing exactly what
the 14th amendment requires. They are remaining completely
neutral.

In some instances the courts have found that discrimination by a
business with a franchise (an exclusive permit from the State to
operate a business affected with a substantial public interest, i.e.
a public utility) is prohibited by the 14th amendment. However,
to find State discriminatory action in a State's refusal to intermeddle
in the conduct of a privately owned business is stretching the thread
of logic beyond all reasonable bounds. If such action by individual
businessmen can now be reached under the- 14th amendment why
have not the courts stricken it down previously? This novel theory
on State action was summarily rejected in Williams v. Howard
Johnson's Restaurant, (ibid.). In that case the Fourt Circuit Court
of Appeals stated:

This argument fails to observe the important distiAction
between activities that are required by the State and those
which are carried out by voluntary choice and without com-
pulsion by the people of th6 State in aceoidance with their
own desires and social practice . Unless these action ai e
performed in obedience to sone positive provision of State
law they do not furnish a basis for the pending complaint.
The license laws do not fill the void * * * The (licensing)
statute is obviously designed to protect'the health of the
community but it does not authorize State officials to control
the management of the business or t; dictate what persons
shall be served. The customs of the people of a State do
not constitute State action within the prohibition of the
14th amendment. (268 F. 2d 847-848.)

To contend that the 14th amendment pjlces ann ffirmative biirden
upon a, State to police private business establishments atiording
to the dictates, of the Federal Government can find no ba'ckihg in
either logic or the law. Utlder no Vlid interpretation of the 14th
amendment can S. 1732 be constitutioiially'uphe d.

THE 13TH AMENDMENT

Repeated assertions haveieen made that constitutional authority
for S. 1782 can be found in the 13,th amendment. : Both the Attorney
General and the Assistant Attorney Gneral, in charge of the Civil
Rights Division testified before 1te Commerce Committee that- S 1782
would be constitutional on the basis of the 1th amendment.- Even
though neither the preamble to the ,bill nor the bill itself cites the
13th liendment' as constitutional f inaubriy, 'fhe isplacd 'reliance
on this (mendm6t should not g6uniinswered.' ' :

The 13th animenment reads as follow:
SEC oN 1. Neither slavery nor involuntary servitude, .e-

cept a aa punishment for crinmehereof the party shall bave
9 , ,
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been duly convicted, shall exist within the United States, or
any place subject to their jurisdiction.

SECTION 2; Congress. shall have power to enforce this arti-
cle by appropriate legislation..

In characterizing this amendment the Attorney General said:
I think under. the 13th amendment--which deals, with

servitude and: freedom if6 the slaves-that involved in all of
that wereii)L he rights, privileges, immuniities. When the
13th! amendment .was. written, it involved granting to the
Negroes all the privileges, rights, and immnU ities of all the
other citizens. ;, ,

Had this been the intention of the framers of the 13th amendment,
and we must at least assume that they were aware of what they were
trying to do, it haiiidly/eenis likely that they would have included the
privileges.'and iiiimunities:clause in -the 14th amendment. If they
had understood the 18th' ametdmeit to inean what the present At-
torney General says that it means, then they certainly would have
considered the inclusion of the sarnq provision in the, 14th amend-
ment to have been redundant and unnecessary. It seem morei logical
that the framers of the amendment were quite.well aware of. what
they were attempting .to do-abolish the legal institution qf slavery
and all.other forms qf involuntary servitude Imposed by law.

In answer to a question the Assistait Attorney General in charge
of the Civil Rights Division, Burke Marshall, said of the 13th
amendment:

The 13th amendment abolished slavery and it also gave
Congress the power to enact appropriate legislation to
achieve the purpose of the amendment. Now, the Supreme
Court, in the Civil Righgt cases,.in the majority opinion, said
they believed that that gave Congress the power, not only to
enact legislation against the institution' of slavery itself, as
such, but against the badges, the remaining badges left over
from the previous condition of servitude. One of the badges,
one of the remnants of.the,.institution of slavery, based on
race in this country, wqs the denial of access to these places
covered by this bill.- So that is why I thlik the lth amend-
ment positively gives the Congress power to move in this
area.

It is true that this argument was advanced to the Supreme Court by
the petitioners in the Civil Rights cases, but there is no-more validity
to it now than the Court conceded to it in the opinion'handed down
in 1883. The brief of the Solicitor General of the United States in
arguing for the cotstitiltionality of that measure, which was in many
respects identical in S. 1732, contained these paragraphs:

The 18th amendment forbids all sorts of involuntary per-
sonal servitude except penal, as to all sorts of men, the word
servitude taking some color from the historical fact that the
United States were then engaged in dealing, with 'African
slavery, as well as from the signification of the 14th and 15th
amendments, which must be construed as advancing constitu-
tional rights previously existing.
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Granting that by involuntary servitude, as prohibited in
the 13th amendment, is intended some institution, viz, cus-
tom, etc., of that sort, and not primarily mere scattered tres-
passes against liberty committed by private persons, yet, con-
sidering what must be the social tendency in at least large
parts of the country, it is "appropriate legislation" against
such an institution to forbid any action by private persons
which' in the light of our history may reasonably be appre-
hended to tend, on account of its being incidental to quasi-
public occupations, to create an institution.

Even though the Assistant Attorney General cited the Civil Rights
case ijn support of his argument, in reality the Court in that case
completely rejected the entire proposition. In speaking of the 13th
amendment, the Court said:

'This 'amendment, as well as the 14th, is undoubtedly self-
executing without any ancillary legislation, so far as its terms
are applicable to any existing state of circumstances.

As to the soundness of the argument that the 18th amendment was
constitutional authority for the congressional enactment in question,
the Court posed this question and answer:

Can the act of a mere individual, the owner of the inn, the
public conveyance or place of amusement, refusing the accom-
modation, be justly regarded as imposing any badge of
slavery or servitude upon the applicant * * *

After giving to these questions all the consideration which
their importance demands, we are forced to the conclusion'
that sich ail act of refusal has nothing to'do with slavery or
involuntary servitude * * *
'It would be running the slavery argument into the ground

to make it apply to every act of discilmihation which a per-
son niiy see fit to make as to the guests he will entertain, or
as to the people he will take into his coach or'cab or car, or
admit to his concert or theater, or deal with in other matters
of intercourse or business.

The date of this decision must be kept in mind at this point. This
decision was handed down in 1883, less than two decades after the
purported abolition of the institution of slavery, and even less time
than that since the adoption of the 13th, 14th, and 15th amendments.
All of these occurrences were' within the lifetime of all the Justices
participating in the decision, and a clear understanding of the pur-
poses of tie amendments can be attributed to them. These Justices,
none of whom came from the South, did niot suffer from the distortion
of meaning which frequently co' es with the passage of time.

On numerous occasions during'thle hearings, statements were maUde
to the effect that it is not the South alone that is guilty of the discrimi-
nation which is so roundly condemned. The Assistant Attorney Gen-
eral listed several cities in which 'demonstrations have occurred pro-
testing what he called "this kind of'discrimination." Included in the
list were such cities as Sacramento, Calif.; Stamford Conn. Chicago,
Il1.;'Des M6ines, Iowa; Englewood N.J.; Philadelphia, PIa; Duffao,
X.Y.; Detroit, and Grosse Pointe, ichi.; Denver, Colo.; aitd Beloit,
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Wis. The Acting Secretary of Commerce, Franklin D. Roosevelt, Jr.,
in his testimony before the committee, stated:

Even in the North, Midwest, and the Far West, where tle
denial of equal treatment is less obvious than in the South,
all public accommodations are by no means fully available.

Are we to believe by these statements that the treatment that is being
demonstrated against is a vestige of slavery which the framers of the
13th amendment intended to abolish? In these areas which have
never known slavery, I hardly think this an applicable argument.
And yet, if this is a valid argument as it applies to the South, why is
it not equally applicable to other areas of the country ?

In his testimony before the committee, the Secretary of State, Dean
Rusk, several times made the statement that discrimination on ac-
count of race, color, religion, or national origin is not unique to the
United States, but may Ie found in many other countries. Specifi-
cally, he stated that:

I think there have been tensions where different groups
that are different in any important respect live side by side.
I think that has been a general experience of mankind.

Although it is true that slavery has existed in many'other countries,
it hardly seems likely that this discrimination on account of race in
other countries can be characterized as a badge of slavery.

Granting that slavery as an institution authorized by law no longer
exists by virtue of the 13th amendment the amendment still has a
very pertinent application to S. 1732. Not only did the amendment
abolish slavery, but it prohibited from that day forward "involuntary
servitude, except as a punisllment for crime whereof the party shall
have been duly convicted * * *." S. 1732 is not in the nature of a
criminal statute, although an individual who did not conform to its
dictates could, and probably would, end up in jail. However, the
legal recourse provided in the bill is in the nature of a civil proceeding
in equity. Since there would be no crime involved in violating the
provisions of S, 1732, there is no constitutional basis for the involun-
tary servitude which this bill establishes by law. Make no mistake,
S. 1732 does authorize, even necessitate, involuntary servitude. The
Attorney General lias admitted, in his testimony before the committee,
that there is no constitutional right for any individual to demand
service in the purely private establishments which 'would be co.veed
by this bill. There does now .exis a right of owAership of' piivat
property, however, .and tle cases clearly iidicate to what extent an
individual may be "irrational, arbitrary; capricious, even unjust iin lis
pers6ial relations" iid still be free from arbitrary governmental inter-
ference (Petersi . City of 'reenville, 373 U.S.244,19 63)1.

S. 1732 gives'legal sanctioli to a totally new and dangerous prici-
ple.. It constricts th e personal arid property rights 6f all American
individuals in an attempt to reate ai privilege, for th 'ft a v'ed feiw.
Those who would patroniz'these piivate establislinients woitil ri tahi
tlieir right to pick arid' close among the'maiy., 'IHo ver the coIn-
terbalancinRg right thl' rigli to p ik ana choose one's usti ers w hld
forever b fone a d ay ith. It, slhoid'be iote 'thai this ii j'ist itich
a person l right a a' property il' :'Wh in depy that thi fipnbarit
to involuntary serituide? : . :
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The unconstitutionality of so-called antidiscrimination laws which
compel one person to serve another was pointed out in a dissenting
opinion in a Washington State case, Browning v, Slenderella System
(54 Wash. 2d. 440 1059). Judge Jpseph H. Gallery correctly recog-
nized the conflict between legislation similar to S. 1739 and the 13th
amendment to the Constitution. Of' the 13th amendment, Judge
Mallery stated:

It provides, inter alia "Neither slavery nor involuntary
seirvitude * * * shall exist within the United States ** *."
[Italics by court.] Negroes should be familiar with this
amendment. Since its passage, they have not been com-
pelled to serve any man against their will. When a whit6
woman is compelled against her will to give a Negress a
Swedish massage, that too is invohintary servitude * * *.

Through what an arc the pendulum of Negro rights has
swung since the extreme position of the Dred Scott decision.
Those rights reached dead center when the 13th amendment
to thi U.S. Constitution abolished the ancient wrong of Negro
slavery. This court has now swung to the opposite extreme
in its opinion subjecting white people to "involuntary servi- .
tud" to Negroes.

SA very scholarly and well-prepared brief on this point was sub-
mitted for the record by Mr. Alfred Avins, on behalf of the liberty
lobby. This brief can be found on page 1202 of the hearings.

Rather 'than forming a constitutional basis for S. 1732, it is readily
apparent that the 13th amendment amounts to an insurmountable
constitutional barrier to its passage by Congress,

THE COMMERCE CLAUSE

The principal constitutional basis relied upon to uphold S, 173
is the commerce clause. This is found in article 1, section 8, clause 8
of the Constitution and reads as follows:

The Congress shall have power * * *. To regulate Com-
merce with foreign Nations, and among the several States,
and with the Indian tribes.

It has been said that this is the most important grant of peacetime
power contained in the Constitution. The commerce clause has a
twofold purpose; one is a specific grant of power to the Congress and
the second is the limitation wlich it places over the'exercise of power
by the States. In order to fully comprehend the scope of the com-
merce clause and the extent of 'its intended object, it is necessary to
hive' recourse to the history surrounding its inclusion in the Con-
stitution., .

In'tli Cbilstitutional Colventibn of 1787, this proposed power was
conmindily referred to as: he p'wer to pass navigation acts. Rivers
were the highways of the day and fornibd the mainstream of com-
mercial; intercourse between the States. Until 150 years ago, "to
ship" invariAbly meant "to send by ship." Tihe traditional means of
oppressing a groip' of people was to block the navigation of the
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river upon which they depended to supply them their needs. One
provision of the Magna Carta stated:

And the city of London shall have its ancient liberties an'i
free customs, as well by land as by water: furthermore, we
will and grant that all other cities and boroughs, and towns
and ports, shall have all their liberties and free customs.

The commerce clause of the Constitution, was a direct carryover from
the recognition that in order to maintain personal and..political
liberty, the freedom of commercial intercourse had to be preserved.

The Articles of Confederation, proposed in 1778 and adopted in
1781, required unanimous consent of the States for the adoption of
any regulation of shipping. As is well known, most of the seaboard
States, during and immediately after the Revolution, adopted
commercial regulations which served the selfish interests ,of the
people of those particular States and restrained the commerce of
neighboring States. The frictions and animosities resulting from
the adoption of partial and separate regulations by the various States
threatened to disrupt the Union shortly after the Revolution. Those
separate regulations resulted in the Mount Vernon Convention of
1785 at which delegates from Virginia met with delegates from Mary-
land in the home of George WVashington. The navigation of the
Potomac was the subject of that convention. An agreement was
concluded there with respect to shipping on the Potomac, the bound-
aries between Virginia and Maryland, and several other matters.
That agreement is still in effect today and is still ehforceable in
the courts.

In November 1785, a resolutionf was adopted in the Virgiita House
of Delegates proposing that as a method of preventing animosities
which were bound to arise among the several States from the inter-
ference of partial and separate regulations, authority ought to be
vested in the Continental Congress to forbid the individual States
fr6m imposing duties upon goods, wares, or merchandise imported by
land or by water from any other State or from foreign countries.
The third clause of tliat resolution provided 

That no act of Congress, that may be authorized as hereby
proposed, shall be entered into by less than two-thirds of the
Confederate States, nor be in force longer than 13 years.

After the adoption of this resolution, it was decided that the matter
hilght be better handled in a general conference of all the States
and a motion to table the original resolution was carried in tle
house of delegates. The new resolution was adopted by the full
Virginia General Assembly oi January 21, 1786, appointing Com-
missioners and inviting other States to appoint Commissioners to meet
in the fall of 1786 in Annapolis, Md. The resolution adopted, al-
though broad in its scope, was concerned only with commercial mat-
ters. It empowered the Conmissioners- ,

to take into consideration the trade of the United States; to
examine the relative situations and trade of the said States'
to consider how far a uniform system in their commercial
regulations may be necessary to their common interest and
their permanent harmony; and to report to the several
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States, such an act relative to this great object, as when
unanimously ratified by them, will enable the United States
in Congress, effectually to provide for the same.

The attendance at the convention was disappointing, with only five
States-Virginia, Pennsylvania, Delaware, New York and New
Jersey-represented. Consequently, it was decided that the delegates
would report to their respective States the unanimously agreed upon
suggestion that a general convention of all the States be held to exam-
ine the defects in the existing system of government and formulate
a plan to make it adequate to meet the exigencies of the Union. The
Convention was scheduled to be held at Philadelphia on the sec-
ond Monday in May 1787.

While most of the States acted rapidly to designate delegates to
the Convention, some of the States were reluctant, to act, on the
grounds that without the consent of the Continental Congress, the
work on the Convention would be extra legal, in that Congress alone
could propose amendments to the Articles of Confederation. George
Washington, in particular, was quite unwilling to attend an irregular
convention. For this reason, the approval of the Continental Cone
gress became of utmost importance. The approval of Congress was
finally forthcoming but only for the purpose of proposing amend-
ments to the Articles of Confederation and reporting back to the
Congress for their approval and then confirmation by the States.

It is therefore seen that the subjectof commercial intercourse was
the primary moving force behind the calling of the Constitutional
Convention which brought forth our present Constitution.

During the first 2 months of the.Convention, substantially all refer-
ences to the power to regulate, commerce were, as to the power to
pass "navigation acts." As first proposed it differed little from the
procedures under the Articles of Confederation, as it required a two-
thirds majority of the Congress to enact such a law.

There was considerable debate on the subject of whether naviga-
tion acts should have the approval of two-thirds of Congress or only
a simple majority. Many of the delegate feared the consequences of
action by a simple majority of the Members of Congres. However
duo to oth6r comllicating factors, a simple majority vote was approved
instead of a two-thirds majority.

Neither in the Constitutional C6on entioi nor in aiy 6f the' ratify-
ing conventions was there anything said or ,even hinted ht which
indicated that the power to regulate commerce might be perverted
into the power to regulate the use of. purely'private property at
.rest within the confines of any particular State.

For many years after the ratification of the Constittion, even up
until 1900 the overwhelming majority of the cases which reached the
Supreme Court under the commerce clause stemmed from State legis-
lation regulating commerce. During this period of time the most
important aspect of the clause was its negative effect on Statelegisla-
tion and regulation. 'The landmark!case delineating the scope of the
power of the'commerce clause during'this period isGibbon v,'OgdeA.
Chief Justice John' Marshhll,' speaking for the Cou'tt, asked:'

SWhfiis this power?' t is the pItWei~ P lat16; tht is,
to prescribe he *tule by '*ihch c6bnierc is' to 'be goverr.ed.
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Thi .p qwe like all othqrq vested, in Qqngre ss, .is, com1pleteji

no liffifZ~fi i6ns1 other ftJanu (qrscied"i'o
(Gibbansv. OgEn, 9 Whea1t. 196-4971824.)

The 'nstifution sp eas'sl ,nin rce 'anwig* the veieal Staes,
I? _. I '? co...l

6id tJeipro-eeding f flie' Copttit iiutioi Coiveiiti6i indicate. tant
this te JreoP*On f 4- ee6atlegates tct4 Conventidn. It,
)ias loxi seen recognized that thisphrase, was ot one which wold
probably haVe beenselected to iicate the conip1tely interior t traffic
of a't t," - For the genius ad characte' of tle Federal Government

that its action is to applied to all external concerns whieh
affect the States generally'; but not those which are completely.
within & particular State,' which do not affect other States,
and with which. it is not necessary to interfere, for the pur-
'pose of executing some of the general powers of the Govern-
ment, (Ibid.,p..195.)

Althoiugh. Chief Justice ManihiaHl recognized and affirmed the exist-
ence of an area 'f -contirerce which was outside of the jurisdidiinl
limits of the cofinerce Oau e, the decision in Gibbbns v. Ogden. is gelf-
erathly consideed to be*6ne of tfhi' broadest intefpretatigns of the clAuse
ever liafided dojwn by the, Court. "However, it is-Aecessury to remember
-thit which the Qouit wt pssinf on in 'that: cse. The State -6f Newei
York had psed leislatio- doiM erring upon certain- inIdividuals ex-
ohlsiie !lights to navigate the avters of that State With gtenin-pr6pjeloed
vessels. A eonpetitor frbl th6 State of New Jersev challefiged this
monopoAyby sending a stem-pt6kelled vessel intb I ew York t'tdrs.
'The air pment- of the counsel for Ogden, wvho iN' an assighee ofte
otiginalmriopoly iiilders wag in esnce, that since* the Neiv Jerse y
carrier-was engag ed in car iing p passengers offly arid'iot. goods, he'was
not engaged in 'comntere4,' in' the sense the word is used in the Con-
stitution. 'This argument Chief Justice MNarshall answvrered as follows:

:.The subject t be re'iited is commerce; * * The coun7
el fr appehhee wouldIirit it to traffic, to buying and selling,

or the int"eh* 1eof omodities, and do note adinit tat it
comprehendsiiavigation. This would irestriqt a general tern,
. pprabl tom an o4ects, to one of its significatons. Coin-
mnerce 1 unoulledy! t iffi c, but it is something niore--it, is
intercourse -Ibid., p. i ;192.)

The conclusion in 'this case, judging from the obvious purposes of
the commerce clause as adeed from. the Constitutional Oonivention,
was correct. -Nevertheless, this broad interpretation of the clause'ivas
directed toward the negative effect of the clause, as a shield against
State power and hot as a basis for an affirmative congressional. enact-
met.-.; '

Although the scope of the commerce clause was determined inlthat,
cometo be vat, it, was nob untillhe latter half 6f the 19th century that
Congress begpn to take'affrniative action baied on the Olauale. ' -fn, he
case of Waqbhsa, St. Ltd ad -WPaif0i R: Co. vi , MUWnin (118 US. 557,
1888), the Suprn Cha _eld tJt a !ttte.eold not regulate charges
for te, clmag ev ii4 W 0& mri P4 U f
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without the Stats or destined for points outside of that State.
Largely, as a result of this Supreme Court decision, Congress en-
acted the original Interstate Commerce Act the following year, 1887.
The Interstate Commerce Act established a'Commission of five and
gave them authority to pass on the reasonablenes of charges by the
railroads for the transportation of goods or persons in interstate com-
merce. This was the first major enactment by Congress dealing with
the means of transportation, and others too numerous to mention have
since been enacted.

After Congress had this first taste of its affirmative regulatory
powers under the commerce clause, other areas were soon entered.
A second area which Congress entered on the basis of the commerce
clause was the regulation of the goods themselves which were to be
transported in interstate commerce. The form of the regulations in
this area vary, but the method most frequently resorted to is the
prohibition of their transportation in interstate commerce. Legisla-
tion which falls into this general category includes the False Brand-
ingand Marketing Act, the Federal Explosives Act the Food, Drug,
and Cosmetics Act, the Hazardous Substances Labeling Act, the Fur
products Labeling Act, the Meat Inspection Acts, the Poultry Prod-
ucts Inspection Act, and the Cotton and Grain Standards Acts. One
act upon which the Attorney General, during his testimony before the
committee, relied heavily was the act reg eating the transportation
and sale of oleomargarine. He indicated that he considered it to be a
valid precedent for the enactment of S. 1732.

Section 347 of title 21 of the United States Code, a part of what is
generally referred to as the Pure Food and'Drug Act, contains the
congressional regulations relatiiig to oleomargarine. Paragraph (c)
of section 347 concerns its sale in public eating places in these words:

SNoperson shall possess in.a form ready for serving cQl-
ored oleomargarine or colored margarine at a public eating
place unless a notice that oleomargarine or margarine is
served is displayed prominently and conspicuously in such
place and in such manner as to render it likely to be read
and understood by the ordinary individual being served in
such eating place or is printed or is otherwise set forth on
the menu in type or lettering hot smaller than that normally
Susedto designate the serving of other food items.' No person
shall serve colored oleomargarine, or colored margarine at a

Spubli eating place, whether or.not any charge is made there-,
for, unless (1) each separate serving bears or is accompanied
by labeling identifying it as oleomrarripe or margarine or
* (2) each separate serving _ereof is triangular in shape,

This statute varies substantially yin both degree and, scope from the
provisions of S. 1782. It is only a partial and by 'no meais a com-
plete, prohibition on the serving of colored olemargarine-or niarga
rina. The individual Prd6rietors of the humerbus.eating plaes coy-
ered, both large afid smniall, are left (freeto continue their previous
praotices of serving or not serving colored )leomarightine as the case
may be. This statute does not "reate" a right where before none
exidted,,as S. 1789 attemptsto do. '-It ih no way affeotithe, relation-
ship between th prprietor and cistomnie as S. 17892 would do. ,This
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statute could not be a valid precedent for S. 1732 unless it stated
that colored oleomargarine or colored margarine had to be served in
all eating establislunents.

And yet, there is a more basic gi'ound for distinguishing between
this statute and S. 1732. This statute falls into the category of reg-
ulation relating to the goods themselves, a category which has a long
line of precedents for congressional enactments.

Another area of regulation under the provisions of the commerce
clause which Congress has entered is the regulation of the conditions
under which goods which are destined for interstate commerce are man-
ufactured or otherwise produced. Under this theory Congress has
passed such acts as the Fair Labor Standards Act, the child labor laws,
the Federal Coal Mine Safety Act, the minimum wage laws, and the
National Labor Relations Act, among others. In none of these acts
however, is their to be found any precedent for the constitutionality bo
S. 1732. They relate solely to the conditions under which goods are to
be manufactured or sold, and not to whom they must be sold.

These are the three categories of commerce with which Congress
has dealt primarily-(1) the means of transportation, (2) the goods
subject to the transportation, and (3) the conditions under which these
goods are manufactured. In S. 1732 we find a distinctly new and
radical category-regulation as to who must be served with these
goods. This is a requirement to sell or to serve, and with but one ex-
ception has never before been successfully attempted by Congress.
The one exception to this time-honored rule is the public service

corporation. They are, as the name indicates, dedicated to public
service and it is only natural that they be required to extend their
services to all. These corporations operate in an area closely affect-
ing the public interest. and in most instances operate by virtue of a
grant or franchise from a duly constituted governmental body. These
are truly "public" concerns and should.be required to serve all who
need and are able to pay for their services. However, S. 1732 attempts
to equate the corner drugstore, the family restaurant, or the five-
bedroom boardinghouse with American Telephone & Telegraph. This
is an extension of the commerce power which is absurd on its face.

The establishments which would bear the greatest burden upon the
enactment of S. 1732 are the smaller establishments which have the
least, if any, effect on interstate commerce. As a matter of fact, an
establishment which decided to cater only to customers from within
that particular State, arid therefore hqve absolutely no effect upon
interstate commerce, could not escape the harsh effects of this measure.
During the hearings Senator Yarboroigh asked this question of the
Attorney Geneial :'A Texan this past weekend again posed this ques-
tion to me and said: 'If I take my motel and put up a sign over it,
"Texans only; no out-of-State visitors accepted, 'would the law apply
to me if it passed ' This is the question he had propounded there.
The Attorney General replied that the bill would still apply to him,
on the basis of some fancied aid as yet undisclosed effect upon inter-
state commerce. Also, under tie terms of the bill as it is drawn, ite
provisions would be applicable to the situation where the person de-
manding service or accommodations was from that particular State,
and had not traveled out of that State. This is likewise defended on
the grounds that thdre would be a "substantial effect" upon interstate
commerce to refuse him.
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The classic definition of what constitutes interstate commerce was
discussed during the hearing by Mr. R. Carter Pittman. In his state-
ment, Mr. Pittman quoted no less a scholar than Woodrow Wilson as
follows:

While Woodrow Wilson was president at Princeton, he de-
livered a series of lectures on "Constitutional Government
in the United States" at Columbia in 1908. In one of his lec-
tures Mr. Wilson discussed the true meaning of the commerce
clause as contrasted with the meaning sought to be attributed
to it at that day by those who wished to destroy all lines of
demarcation between the fields of State and Federal legisla-
tion. It was his view that the commerce clause had to do
only will the movement of merchandise from State to State,
and tlit it has no application to merchandise or people before
movement starts or after movement ends. In that connec-
tion he said:

"If the Federal power does not end with the regulation of
the actual movements of trade, it ends nowhere, and the line
between State and Federal jurisdiction is obliterated. But
this is not universally seen or admitted. It is, therefore, one
oft the tings upon which the conscience of the Nation must
make test of itself, to see if it still retains that spirit of consti-
tutional understanding which is the only ultimate prop and
support of constitutional government."

One sleeping in a motel or eating in a restaurant, for ex-
ample, is at rest-not moving. He is neither navigating or
being navigated. To stretch the commerce clause far enough
to.inake it applicable to one while sleeping or eating would
reflect credit upon'the ingenuity of P newly appointed Justice
of tho' Supremne Couit, seeking to please his sponsor.

That which is happening today Was happening, though in
less degree, when Mr. Wilson lect.rted. In speaking of the
congressional power, invoked by tisf bill, he said:

"Its power is 'to regulate commerce between the States,'
and the attempts now made during every session of Congress
tb carry the implications of that power beyond the utmost
boundaries of reasonable and honest inference show that
the only limits likely 'to be observed by politicians are those
set by the good sense and conservative temper of the country."

In the 'ame lecture, he cauioiied agihst the destruction of
divisions of power institutionalized in the Constitution, which
in his times and in 'l ages have been necessary to preserve
liberty. He did not speak of the "atomic age," of course
but A ,spok of the fact that we had moved from ships to
wag, to.biggie, to railrdds, and Were citing such progress
to -eC us$ our impatience wilh the delays necessary in a
goveri,'nwit designed to preserve liberty. 1H said:
'"W gare intensely practical, ' moreover, and insist that

evpry obstacle, whether of law or fact, be swept out of the
way. .It i nbo the right temper for constitutional under-
standings. Too practical' a purpose may give us a govern-
merit such as we never should have chosen had we made the
choice more thoiightfully and deliberately. We cannot
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afford to belie our reputation for political sagacity and self-
possession by any such hasty processes as those into which such
a temper of mere impatience seems likely to hurry us."

The power of Congress to enact this type legislation under the
commerce clause has been considered by the Supreme Court. In the
Civil Rights cases of 1883, this was one of the arguments advanced
to the Court as grounds for the constitutionality of the 1875 public
accommodations bill. The preamble of the act of 1875 is very short
and concise. It contains no recitals of great length, nor does it refer
to any particular provision of this Constitution as authority for its
passage. Therefore, in the brief for the United States before the
Supreme Court, every possible argument was made. In the second
paragraph of the brief, resort was had to the commerce clause:

Inns are provided for the accommodation of travelers; for
those passing from place to place. They are essential instru-
mentalities of commerce (especially as now carried on by
"drummers"), which it was the province of the United States
to regulate even prior to the recent amendments to the
Constitution.

The Supreme Court rejected this contention summarily. In answer
to its own rhetorical question as to whether Congress possessed the
power to enact the law, the Court said:

Of course, no one will contend that the power to pass it
was contained in the Constitution before the adoption of
the last three amendments.

The last three amendments referred to were, of course, the 13th, 14th,
and 15th. The commerce clause had been a part of the Constitution
from the date of its ratification and therefore the Court was saying
that the conunmmerce clause did not empower Congress to enact the
Public Accommodations Act of 1875.

As a guide to our inquiry on the existence of congressional author-
ity to pass a law of this nature the statement of the Court in Swift v.
United States (196 U.S. 375, 1905), must be borne in mind. "Com-
merce among the States is not a technical legal conception, but a
practical one, drawn from the course of business. Thus an establish-
ment is subject to regulation of Congress under the commerce clause
if it is engaged in interstate commerce, or substantially affects inter-
state commerce. The relation to commerce of the subject or object

Sto be regulated must be such that its regulation is indispensable for
the effective regulation of interstate commerce. The effect upon inter-
state commerce must be more than merely "accidental, secondary
remote, br merely probable" (Swift v. US., 196 U.S. at 397). Local
activities may be regulated under the commerce power only where these
local activities form an integral part of interstate commerce.

This very question presented itself in Williams .v. Howard John-
son's Restaurant (tJ.S.C.A 4th, 268 F..2d 845, 1959). In that case
the complainant contended that the failure of the restaurant to serve
him constituted a burden' on interstate commerce and was therfore
unconstitutional. In answer to this contention, the Cour gaid:

We do not find that a restaurant'is engaged in interstate
commerce merely because in the course of its business of fur-
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nishing accommodations to the general public it serves per-
sons who are traveling from State to State. As an instrument
of local commerce the restaurant is not subject to the con-
stitutional and statutory provisions discussed above and,
thus, is at liberty to deal with such persons as it may select.

Since the particular restaul lnt in question in this case was part of a
national chain, this reasoning can be extended with even greater
validity to all privately and locally owned places of public 'iccommo-
dation.

The fact that a place of public accommodate ion numbers among its
normal visitors, some who come from out of State, does not bring that
establishment within the ambit of the commerce clause for purposes of
regulation by Congress. In Elizabeh Hospital, Inc. v. Richardson
(U.S.C.A. 8th, 269 F. 2d 167, 1959), the Court hlid that the treatment
of some patients wiho were traveling in interstate commerce did not
destroy the purely local character of the services furnished by the
hospital, and said:

The fact that some of plaintiff's patients might travel in
interstate commerce does not alter the local character of
plaintiff's hospital. If the converse were true, every country
store that obtains its goods from or serves customers residing
outside the State would be selling in -interstate commerce.
Uniformly, the courts have held to the contrary.

Merely making services available to individuals from out of State
does not conclusively prove, or tend to prove, that the activities of
the establishment substantially effect interstate commerce.

Although S. i732 is predicated upon the power of Congress to re u-
late commerce among the States, very little evidence was presentedto
the committee which tended to show thnt the practices complained of
have any adverse effect upon interstate commerce. Certain isolated
instances were discussed and the boycotts and public demonstrations
were mentioned as having a serious effect upon interstate commerce.
While it is true that selective boycotts and mass public demonstrations
by organized Negro groups have hurt the business of individual con-
cerns, or perhaps of some chainstores which operate in more than one
city, the adverse effect upon interstate commerce as a whole has been
negligible. The only administration witnesses who offered evidence to
the committee purporting to prove an adverse effect upon interstate
commerce were the Acting Secretaryof Commerce, Franklin D. Roose-
velt, Jr., and the Secretary of Labor, W. Willard Wirtz. The "proof"
which they produced for the use of the committee falls far short of that
required to invoke the power of Congress under the commerce clause.
Unquestionably, thfe South, being the principal target of S. 1732,
should show the worst economic effects of segregation if the precon-
ceived conclusions are to be borne out by the facts. khie true facts,
however, which were brought out on cross-examination, show that the
South has considerably outstripped other areas of the country in terms
of industrial and business growth since 1940. Nonagricultural eni-
ployment in the Nation as a whole inci'eased 71 percent from 1940 to
1962, but in the Southeast it increased 94 percent. From 1957 to 1962,
the average increase in nonagricultural employment for the Nation as
a whole'was 6 percent, but for the Southeast it was 9 percent. This
was next to the highest for any region in the country. From 1940 to
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1962 personal income in the country increased 458 percent, but in the
Southeast personal income increased 567 percent over the same period.
The increase in personal income from 1957 to 1962 in the Southeast
was considerably above the national average.

In recent years, the South and Southeast have been most successful
in attracting new and expanding industry. Virtually all of the
Southern States have undergone a change in their basic economic
structure from sole reliance upon agriculture to a balance between in-
dustry and agriculture. Necessarily this has come about at the ex-
pense of other regions of the country, as more and more businesses
move to the South. The practice of segregation ir the South which is
well known to everyone has not impeded the steady march of industry
southward. The true facts simply do rot sustain the contention that
the practices sought to be prevented by S. 1732 are having a sub-
stantially adverse effect upon commerce. These facts do, however,
tend to prove that these local customs are having no effect upon the
orderly flow of goods and people in these areas of the country.

Clearly, S. 1732 is based upon a misconception of Congress power to
regulate commerce. This proposal is no more than an attempt to
regulate the use of private property which is entirely within the
borders of one State, and to infringe upon the right of persons engaged
in the operation of public accommodations to select their own cus-
tomers. This measure constitutes a radical departure from previous
areas of regulation which Congress has seen fit to authorize under the
commerce clause. * S. 1732 does not regulate the means of transporta-
tion, the goods which are transported, nor the methods under which
the goods are either manufactured or, produced., It would regulate.
the very method of operation which an individual businessman, of his
own free will and accord, has elected to follow., Such an attempt does
violence to the intent of the commerce power and would pave the way
for further encroachments upon private-business.

THE RIGHT OF PRIVATE PROPERTY AND DUE PROCESS OF LAW

CONSIDERATIONS

No consideration of S. 1739 would be complete without a discussion
of its relation to lie right of private pi'operty. Undoubtedly this
legislation would seriously impair the right of a private poperty
owner to use his property as he may wish, and as he presently has the
cost iutioina right to do. Since th right of property is fundariental

i oiir American j~isprudece,' tli& enactment of S. 1782 undr 'the
commerce clause which, as r. JuStie Mars1iall stated in Gibbon y.
Ogden is sujec otjhe fllimjttiois exri'ssdg in tle Constitution' would
contravene a fun amleit right granted iii theionstitution and would
there fore unconstitutional. .

The Foudliig Fatiers cohsided the eight' of property to be'f a
Pa wit!i Jife a'dj irty, The fifth meiednit to the Constitution

de<ar: o sIl (any person be deri d life libei'ty. rop
ert, wkthtue prce law, Tep'rotcUi o.Lie rit to ld
iduf, ip, .pv ,p..rAoperty is .o.of. ,the most f ltiiid a lr a' d im-

: T Men being, as has feensaid, by Nature, all. free, equal,.
an'd, independent, no 6ne cani be put out of this Estate, and ,

62



CIVIL RIGHTS--PUBLIC ACCOMMODATIONS

subjected to the political power of another, without his own
consent. The only way whereby any one devests himself of
his natural Liberty, and puts on the Bonds of civil Society is
by agreeing with other Men to join and unite into a Com-
munity, for their comfortable, safe, and peaceable Living
one amongst another, in a secure Enjoyment of their prop-
erties, * *

And again in "Of Civil Government," he said:
The Supreme Power cannot take from any Man any part of

his Property without his own consent. For the preservation
of Property being the end of Government, and that for which
men enter society, it necessarily supposes and requires, that
the People should have property, without which they must be
suppos'd to lose that, by etermng into Society, which was
the end for which they entered into it, too gross an absurdity .
for any Man to own. :

S. 1732 without question represents a loss of private property
rights such as John Locke would consider to be'a 'gross absurdity.

In viewing the long tFk down the road of liititing the freedom of
the individual'which has accompanied the centralization of power in
our country, the conclusion is incontrovertible that the framers of the
Constitution would be astounded at:the inroads that have been made
upon the right of private property. The inroads-havebeen made
largely through the'infl~ence of a utilitarian philosophy that ignores
constitutional principles and submerges man's aspirations toward
individualism. ' . .

The fundamefital attribute of property is the right to exclude others
(Blackstone, 1 Commentaries, p: 188). Ih advocatinglegislation to
limit the right of ai' owner to use aid enjoy property as he sees fit,
it should be remembered'that the erosion of property rights for one
class of people only makes easier the erosion of the rights of another
class, and eventually every man's rights to hold and enjoy 'property.
The breaking down of the traditional constitutional restraints on the
legislature in regulati6niof private proper ty in one area renders other
constitutional safeguards vulnerable to the changing whifis of the
crowd, and the tyrannies of mob rule. !' If the Coress can, on the
pretext of providing for the public good, determiie'the utes to' Which
private property should be devoted againstthe consent of tli owner,
the constitutional rights 6f all are no longer inviolable' against 66n-
fiscation and destruction. .

IRe ilations which are permitted tod4f because the ctrtaihlent of
individual rights are thought relatively minor in terms of their benefit
to what the iniajrity trms the "coniion good " may tomorrow, by
force of the erosive precedent thereby started, destroy the freedom of
the individual entirely., To be sure roads bhve been made on many
of tho rights of freemen which were considered as such at the time of
the drafting, of the Constitution. Of all these"rights, however, the
right, to property, whioh is being jeopardized by . 178, is the most
basic an is the eryessence o or contitutirnal jurisprudence; In-
deed, if ws the prn oar, object for the protection ofw flcl the ocial
comJpact wt form;id( V an mforn' Lesees Dr cc,, aull. 804,JL~~i7/.#r iC4 ' " ", "
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There' is Io qtistion of the fact that the establishments which are
intended tb be the subject of S. 1732 are the locally owned and oper-
ated private business establishments. During the hearings this was
brought out very clearly by administration witnesses, principally At-
torney GeCneral kennedy and the Assistant Attorney General, Burke
Marshall. Establishments which are connected with interstate travel
facilities, such as restaurants in bus terminals and railway terminals,
are already subject to this type regulation.

The Commerce Committee emphasized its intention to cover these
smaller, completely locally owned establishments when it rejected an
amendment offered by the Senator from Oklahoma, Mr. Monroney.
This aniendiient would have narrowed the scope of coverage under the
commerce clause to those establishments which operated primarily in
interstate commerce, or which were owned, operated, licensed, or
franchised in two or more States. The rejection of this amendment
places Congress in the position of regulating, as an integral part of
interstate commerce, the smallest of the locally owned drugstores
simply because the equipment they use and the goods they sell came
to them from out of State. It is equating the corner market, or bar
and grill with the A. & P. or a national restaurant chain.

This is an unbridled use of a police power by the Central Govern-
ment where, in fact, no such power exists. The Central Government
has no general police powers, as do the States. Any legislation of a
general regulatory, or police function nature must be predicated upon
some specific grant of authority under the Constitution. Congress as
the right to iegiilate interstate commerce. The local stores, barber
shops, beauty parlors, and restaurants are not items in interstate
commerce and only the, States and their political subdivisions may
exercise general police regulatory powers over them.

The argument is made that liberty and freedom of choice are not
trammeled by legislation such as S. 1732. The basis for this spurious
argument is that a person operating a place of public accommodation
or entertainment may, if he does not wish to submit to rules, regulating
whom he will serve, discontinue his business whenever he so desires.
This line of reasoning holds that the private owner is not obligated to
submit himself to the conditions that would be imposed by this
measure. He is not so compelled, but he may not operate his business
if he does not comply,

In striking down a statute exerting this very type of duress, the
Supreme Court made some pertinent observations. The case was Frost
Trucking Co. v. R.R. Oomm. (271 U.S. 583, 1926), and involved an
analogous condition imposed by a State on a private carrier for the
use of public highways. (For the sake of relevancy, in the following
quotations "public establishments" are substituted for "public high-
ways" and "property owner" replaces "carrier.")

There is involved in the inquiry not a single power, but two
distinct powers. One of these-the power to prohibit the use
of public establishments in proper cases-the State possesses;
and the other-the poer to compel a private' roperty owner
to assume against his will the duties and burdens of public
pr ilrty the State does not possess. It, is clear that any at-
teitpt to exert the latter separately'and substatitively, must
fallbefore the paramount authority of the Constitution. May
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it stand in , conditional form in which it is here made? If
so, constitutional guarantees, so carefully safeguarded against
direct assault, are open to destruction by the indirect but, no
less effective process of requiring a surrender, which though,
in form voluntary, in fact lacks none of the elements of p0m-
pulsion. Having regard to form alone, the act here is ai offer
to the private property owner of a privilege, which the Gov-
ernment may grant or deny, upon a condition, which the
property owner is free to accept or reject. In reality the prop-
erty owner is given no choice between the rock and the whirl-
pool-an option to forgo a privilege which may be vital to his
livelihood or submit to a requirement which,may constitute
an intolerable burden.

The proscription of the fifth amendment commands that the Fed-
eral Government not deprive any person of his life, liberty, or property
without due process of law. These guarantees are as operative against
the legislature as against the courts; 'Due process requires thatlegis-
lative findings:support and justify'the legislation which would cur-
tail the right of a property owner to use his property as he sees fit. Due
p1)ocess demnids that the legislature aot in response to informed evalua-
tion calmly reached in a rational, logical manner.

Whereroposed legislation is on its face within a specific prohibi-
tion of the Constitttioh, our constitutional dutyis to subject the pro-
posals to the most exacting scrutiny to discover,'ononen hand if it bears
a reasoitable arid adequate relation to the power gianted^to the Fed-
ei-al legislature'in the'Constitut.ion, and to 'iscbverjon the othei, if'it
infringes rights secured by the fundamental law..i The foregoing
analysis clearly reveals that thlgnileasure bears neither a reasonable
nor an adequate. relation to the power granted to Cohgress in the
Constitution. 'The discussionn of the righb of private property as one
of the basic tenets of Anglo-American jurisprudence .reveals',how
deeply S. 1732'Abuld infriyige rights secured by our fundamental law.

Th fifth ameridnient guatantees the right of' individual, libeity.
This means that the Federal Government cannot in the interest of a
iebiulous and highly arbitrary concept of the public' welfare' pass a
law dictating the customers a' business establishment must berve. , It
meaiis that a private property owNner!has the liberty of choosing, ac-
cording to his own even arbitrary; capricious, orI irrational desires, the
persons with whom he desires to deal. Freedom of individual choice
wouldbe forever done away withby S. 1732; with Federal compulsion
taking its place. . . . : . ,..

S: ' '- ORi IN OF S. 1732 i , ,,' :.,! : ,. .J.:

From the very nature of S. 1732, it is obvious that it constitutes a
radical departure from constitutional principles, and isan inJovation
into uncharted paths of blind oxperimentation in polit.caland social
relations, Philosophic indifference and, simple eApdiency; can and
do, result inI legislative.erosion of constitutional principal s;,lit drastic
departures, such, a,tiose embodied in S.: 73 ca find rots only in
desperate oircumstanes and conditions. This bill has all the earmanks
of emotional despertion, but none of maturedeliberation., ,; r"
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The circumstances to which the bill purports to address itself-the
unavailability of the services and accommodations of private busi-
nesses to persons of minority races--has existed throughout the history
of the Nation. Indeed, the number of businesses, the services and
accommodations of which are not so available, has constantly dimin-
ished so that the so-called discrimination by privately owned businesses
is at the lowest point in our history.

Nor have the provisions of S. 1732 been the subject of previous
legislative efforts, which now come again before the Congress with
an increase in support since the last consideration by Congress of
similar proposals. There have been no similar legislative proposals
considered by the Congress in this century, despite the fact that so-
called civil rights bills have been before the Congress almost every
year in recent times, and many of them have been very far reaching.

In view of these facts, it should be obvious that there exist some very
special and newly arisen circumstances which prompted this drastic
proposal to be conceived and proposed by the administration, and ac-
corded priority consideration by the Congress. If the bill has resulted
from such special circumstances, then the purpose of the legislation
must necessarily also be wrapped up in those same special circum-
stances.

The special circumstances which brought about the conception,
introduction, and consideration of this bill are the mass demonstra-
tions, agitation, and riots which have occurred in cities across the
country. And whether admitted or denied, the desperate purpose of
this bill is to terminate the disorders and demonstrations before the
elections of 1964.

The reestablishment of law and order is a noble and admirable pur-
pose, with which no one in this body would disagree. A noble purpose
is not enough, however; for good intentions do not necessarily lead to
good results.

Even if Congress is so desperate as to ignore the constitutional
principles it would flout, it is essential that the Congress look behind
and beyond the purpose of this legislation, and determine why the
breakdown of law and order now exists, and whether this legislative
proposal would,:in fact, end the agitation, riots, and demonstrations.

The mass demonstrations, which lave recently become all too famil-
iar, have been pursued in violation of laws against trespass on private
property and are calculated to provoke violence and disorder. Under
normal circumstances, such acts would be adequately dealt with by
local police enforcing local laws and ordinances. Unfortunately, local
law enforcement hasbeen frustrated. The demonstrators have sought
and, unfortunately, received encouragement from officials of the Na-
tional Government to conduct and continue their mass agitation and
defiance of local laws and police. The Supreme Court of the United
States has turned its back on law and legal considerations, and has
become an accomplice to the unlawfullness by aiding and abetting
the offenders of the law to escape and evade pu.nizhment by decisions
which vacate every conviction for offenses committed in the conduct
of the demonstrations. This is why the breakdown in law and order
has occurred, and why it has not been prevented by the normal opera-
tion of our constitutional system. It is no justification for abandoning
the system, or sabotaging it as would the passage of S. 1732.
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There still remains the question of whether the drastic and uncon-
stitutional step embodied in S. 1732, even at. the cost of abandonment
of fundamental property rights of all citizens, would bring an end
to the lawlessness taking the form of mass demonstrations.

If the sole purpose of the mass demonstra tions is to gain previously
denied access to private establishments, a.,i if the measure, once en-
acted, is enforceable and not avoidable through subterfuges such as
private membership clubs, it is conceivable that the demonstrations
would end upon passage of this proposal. If, however any substantial
motivation 'behind the demonstrations is the accomplishment of dif-
ferent, or more devious goals, the passage of even this drastic and
unconstitutional proposal would not stop the agitation.

During the hearings, charges were made that there was Communist
involvement in the demonstrations. The evidence presented was not
refuted, nor did the committee invite the individuals who were charged
by name to appear and testify.

The witnesses who charged Communist involvement in the Negro
agitation, demonstrations, and riots relied for the most part on public
records such as hearings and reports of the House of Representatives
Committee on Un-American Activities and the Senate Subcommittee
on Internal Security, and news articles in the public press. The wit-
nesses were not persons who had specialized facilities available to
determine the extent of Communist involvement in the widespread
disorders. The committee was urged to use its facilities to investigate
the matter thoroughly,

The committee declined to investigate the subject, but one Senator,
on behalf of the committee, did direct an inquiry to Mr. J. Edgar
Hoover, Director of the Federal Bureau of Investigation. The in-
quiry was not answered by Mr. Hoover. Attorney General Robert F.
Kennedy, however, who supervised the drafting of 'the legislation,
and is the chief proponent of the legislation in the administration,
volunteered the following reply:

DEAR SENATORn: This is in response to your inquiry of the
Federal Bureau of Investigation concerning the charges made
at the hearings on S. 1782 that the racial problems in this
country, particularly in the South, were created or are being
exploited by the Communist Party.

Based on all available information from the FBI and other
sources, we have no evidence that any of the top leaders of
the major civil rights groups are Communists, or Communist
controlled. This is true as to Dr. Martin Luther King, Jr.,
to whom particular accusations were made, as well as other
leaders.

It is natural and inevitable that Communists have made
efforts to infiltrate the civil rights groups and to exploit the
current racial situation. In view of the real injustices that
exist and the resentment against them, these efforts have been
remarkably unsuccessful.

I hope that this provides the information you were seeking.
Sincerely,

ROBEIr F. KENNEDY, Attorney General.
The Attorney General's letter must, of course, be read in the full

context of his role as a principal proponent of S. 1732 and the chief
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administration itness on behalf of the, legislatiol. Comparison of
the Attor-ney i Umerals volultmrd 11 omn1111pts with testimony pre
viously Fiveu by the Dilctor of tho F"deral 13tiyepi of Liveitigation
is significant. On January 10, 105S Mr 'lloovr told an. Appropri-
Mtions Subcommittee of the louse of i0epreseultlt ives:

The Negl-o sifintionis also being exploited fully anid conl-
tinuously by Comunuists omi a national seale. (Jurveit rc-
ports Jna.iiae intensified attempts to. infiltrate Negro mnas
orgainizations. The party's ob ect.ives- are,- not to aid the
;egroe-bii a design to take ad van t age of all controversial

issues on the rac question so as to create mimremt dissesion,
and confusion in the minds of the American people., , ,

Oil Jan luary 24, 1962, M4r. .1Itoover testified before the same Shlb-
09Inmuit toe, and said:

Since its icolt ion tlie Commnist Party, U.S.A., has heemi
tert, to capitalize onl every possible iisue or eveat wiche could
he luse(l to exploit the American Negro in fill, ' thermnce of the
Iarty aims. nits effort. t.o influence thveAmerican Nogrct, .lie
party attempts to intiltri-ato the 'lgitimto Nogo oxganuja-
tio~is for tile purpose of stirring up racial prejudice nmid
hatred, In tlus way, the party mrikes a blow at our dQmo-

-crdtio form of government, by attempting to influenle pllhlic
opinion tlhrougihout tile world against. the Umlite(I States.

Despite the fact that the committee received ito'dirct answer from
Mir. l]oover, no efforts have been putde by tlhcommitt6 -to-(leteriiine
the otetnt! of Com niin ist inV6Weh'ilmu'in- th&' disorders.': Without

suel6 a detei'liit.ion, the Coin i s ianot know whiotheliot -m slgo
of even 'this rhOstic and 'nnctinstititoiirl legislation, 'Would -indeed,
bring An end to' the ldspvad, orpaiihxed disorders across Iluo coui-
't~ry: If tliel'Conumnist. inolvein~ti t inl th' Altds is substafitial,
the0 agitatiton and disorders will cont.inuuntil t~hiomnimhiinist purpose
of destruction of the politics order: in the UnitedStatos is accom-
8 lished.. '.'here can Ito no doubt. that such is the Comuintiist!purpose.
On February 26 and 26, 1957, the Interimnl Security. Subcommittee of
the Senate Judiciary Committee- liold, hearings oil th scope of Soviet
activities in the United Statw. A Aong the witnesses wvas A r, Frank
S. Mfc'yeor of Xrbostock., N.Y4 a. former nember* of.- tew Comn-
tnmlis Party who testified specifically* with. referee to the actions
takonlrt the (nuimnist Party U1S.A,, convention in Into 1950. Mr.
Mpyoi stated in part:.

But'oon 6o question the stand of thle ddnvention i o -
krenely clear in all its resolutions, and that is the niaifn l-
lpaigflvof thoe Co Mnnluiiist PArtY at this point fniqzt 1e, to use
their Vdtbia&,'the okt&sion 6f (Iwnocratimtion in tl io uth.
That is t 6say, the* mninin point made'by the con'ventioii in
te14i'of an iinfeiate pi'ograii fits in very well t1i an old
line of Communist attitude, toward cbinstit~tiouaI process
in Atniler16

It goes back, to my knowledge, 16 yearp or so when I was
rather deepljy i nvolvd in s(ime th*reticAl work in connec-
tion with11 thle so-calledoNgro question, hnd it is this-To thoi'
Oormunlst, Party efforts to- utilize ass donooratio mob ,

,no
U0
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criterion approaches rather than constitutional ones, to at-
tempt to turn elections into plebiscites, and the main obstacle

Sin the structure, the constitutional checkisand-balances struc-
tUre.

And they have recognized for 15 years, and clearly now
recognize, that that point in thecountry at which this struc-
ture of checks and balances has its greatest support is in the
Senate of the United States,- and specifically in the States
rights structure of the Southern States, which bring it about.
that the Democratic Party cannot be looked at by them as
a totally people's party in their terms, totally a laborish kind
ofparty, but split itup,

Hence, the major drive in the sense of putting themselves
at, the head, or attempting to put themselves at the head, to
penetrate the movement of the Negro people in the various
forms it has been taking in recent years and previously has
nothing whatever to do with any interest in the aims and do.
sires of the Negro people, but is a realization by the Com-
munist Party that the movement c-mn bo- used as the most
important and strongest cutting edge against the constitu-
tional structure of the United States, by trying to develop a
removal of division of power guarantees in tlhe South, and,
secondarily, by the fact that they believe, as it is clear from
the resolution that at this time n a prosperous country this
is the only place in which serious trouble can possibly be
stirred up, in which there are serious possibilities of develop-
ing what they call mass struggles, of building up extracon-
stitutional and extralegal actions, and so on.

I do want to emphasize, however, that this is not in any
sense a humanitarian position. It has nothing whatever to
do with any sympathy for the needs of the Negro peoples
themselves. But it has 'to do with a feeling on their part
that this is the point of breakthrough in the country at this
time.

This testimony was delivered prior the Ibegiing of the mass
organized disorders which have become so familiar in recent months.
Mr. Meyer describes precisely the Commiiunist purpose in exploiting
the racial situation in the United States as well as the nmans by
which they hope to exploit this situation. Before Congress acts on
S. 1732 or any other legislative proposal dealing with toe subject, it
should apprise itself in detail of the extent to whl ich the Conuunists
are involved and participating in the agitation, riots, and disorders
which have prompted introduction and consideration of tlis
legislation.

P'ACICAL i'ONSIDItATIONS

The consequences which would flow from the onictmnent of S. 1732
are s sweeping they defy exact definition. Its coverageo is broad
enough to cover grocery stores, drugstores, hotels; mttels, omie bar-
bersIhops and beauty shops theaters sports arenas, and countless other
places of public accomn iofation. 'Ife impact of this legislationlpon
these places, although not adequately covered (during the hearings,
cannot be seriously questioned. Many of them, particularly the simall-
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er ones, will be forced to close their doors. Their business will be
ruined.

One example of what can be expected was related to the committee
by Gov. Ross Barnett of Mississippi. Mrs. Marjorie Staley of Wi-
nona, Miss., operated a restaurant as part of an interstate bus terminal.
She employed seven or eight people, a majority of them colored. She
had a considerable investment in equipment, and her payroll was
approximately $2,000 per month. She served both colored and white,
although in different sections of the restaurant, and from all indica-
Iions her business was thriving. Then she received orders from the
Federal Government to integrate her establishment completely.
Rather than close down at once, she tried integration only to lose all
her white customers. Soon all her colored customers left her as well,
and she was forced out of business. She still has a $20,000 investment
in equipment, but absolutely no income accruing from it. Seven or
eight individuals, the majority of them colored, have lost their jobs
and Mrs. Staley has lost her livelihood as a result of the heavy hand
of the Federal Government. This is but an example of what can well
be expected should S. 1732 or a similar proposal be enacted.

The argument is advanced to counter these assertions that "of
course, there will be a transition period, but business will be back to
normal or better in no time at all." Those who seriously contend this
are either attempting to assuage their own conscience or are just not
aware of the facts. It wil take more than a mere transition period
to change local customs and habits which have grown up over several
hundreds of years. And it will take much more than Federal legisla-
tion to convince people that they no longer have the freedom to asso-
ciate with whom they please, and operate their business establishments
as they have always done. A transition period such as is talked about
could well last for months, years, an interminable length of time.
And what of the proprietors of these places then Their businesses
may well suffer the same plight as did Mrs. Staley's. They probably
will no longer have a business.

Several witnesses who represented smaller business establishments
in the country appeared before the committee. These were not limited
to areas which have traditionally been considered a part of the South.
The first such witness was Mr. Sam Hicks who operates a resort ranch
in Huzzah, Mo. Mr. Hicks showed himself to be a successful busi-
nessman of wide experience. He stated that enactment of S. 1732
would prevent him from being able to attract his steady customers
in the future and it would be impossible for his resort to maintain
its high standards. His is a family resort and visitors are allowed
only after filing an application. Mr. Hicks was not sure that hle would
be able to continue that practice, which had kept the caliber of his
visitors beyond reproach. Mr. Hicks stated that:

Recent guests at this resort numbered 121, of which 119
stated emphatically that they would not return on a reserva-
tion they have for 4 days early in September if we were
forced to admit colored people or change our present policy
of not admitting the minority group of undesirable white
people.
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The loss of business which Mr. Hicks would suffer from enactment of
S. 1732 would undoubtedly compel the liquidation of his business.

Passage of S. 1732 would create more tensions and difficulties than
exist today, rather than decrease them. Numerous witnesses testified
that in areas of the country where integration has been accomplished
in places of public accommodation, it has been done through voluntary
processes. For integration to be accomplished peacefully, it must
be done voluntarily. It cannot be forced at the end of a bayonet.

The mayor of the city of Atlanta, Ga., Ivan Allen, although testify-
ing in favor of S. 1732, conceded that in Atlanta the integration which
had taken place had come about on a purely voluntary basis. There
was no city ordinance or statewide law to force integration. The indi-
vidual businesses and establishments voluntarily opened their doors
to the colored race. This originally had been done without violence
and bloodshed. Had it been forced by Government edict, the outcome
could well have been greatly different immediately. The long-run
result, however, has proved to be far from uneventful.

In the one instance in the city of Atlanta where integration of the
races had been brought about other than by voluntary processes, the
immediate result was far from peaceful and uneventful. The public
swimming pools of the city were ordered by court decree to admit
all races. Rather than to conform to the order immediately, for some
time the pools were closed. They have since been reopened, but they
are being used almost exclusively by colored people. Rather than
submit to the dictation of the Federal courts, the white people have
voluntarily stayed away from the pools. The amount of revenue
taken in since the pools have been reopened has not been sufficient to
pay the maintenance costs. This is a clear example of Federal dicta-
tion causing an economic burden upon all the local taxpayers.

Three witnesses from the city of Salisbury, Md., appeared before
the committee. They were Mayor Frank H. Morris, Mr. John
W. T. Webb, chairman of the biracial committee, and Rev. Charles
H. Mack, pastor of the St. James A.M.E. Church, a member of the
biracial committee Their testimony dealt primarily with the racial
situation as it existed in the city of Salisbury, Md. Through the co-
operation of the leaders and businessmen of the city, integration of
places of public accommodation had come about without violence.
Mayor Morris had this to say about S. 1732 in his statement:

To me, the bill as now drafted ignores the most important
factor-people. In my judgment, the objective everyone'
wants is an atmosphere where race no longer matters. This
cannot be done by law, but only by men. Yet when you have
a law, you take men out of the picture and substitute the
police court or, in this case, the district court. Progress in
racial problems must come from the-hearts and heads of
people. If we had had in 1960 such a law as this before you,
Salisbury would not be where it is today.

This frank statement deserves the serious consideration of every
Member of the Senate. It is a recognition of the difficulty and inflamed
passions which will ensue should S. 1732 become law. Voluntary
action will become pass. Integration of the races at places of public
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accommodation will be by force, and this very force is likely to be
met by force in far too many instances.

Cambridge, Md., a town very close to Salisbury, provides a striking
example of uncontrolled mass demonstrations resulting in tho rejection
of Negro demands. The forceful and insistent nature of these de-
mands caused the local merchants to respond with adamant resistance,
which soon turned to open hostility toward the demonstrators bhetausi
of the interference with the normal conduct of their business. 'Th
violence which erupted required the imposition of martial law and
the continued presence of National Guard troops. EIv'en the National
Guard was unable to prevent further property damage and personal
injury. Had this occurred in the South, undoubtedly Federal troops
would have been ordered i n ntotown immediately. Te final crowning
touch was added iwhen the townspeople rejecte(l a public accommod(a-
tions ordinance. 'T'l defeat of this proposed ordinance was brought
about largely through the etforts of one Negro leader who persuaded
a large majority of the Negroes not to vote. 'This strange turn of
events casts the shadow of doubt over te true purpose of the discon-
tent. and large-scale demonstrations. lHad all the registered Negroes
voted, the ordinance would have carried by a large margin. 'llhere
would have been no further need for demonstrations, because their
stated objective would have been won. But now, probably nothing
can ever bridge the gap which has grown between tihe white and col-
ored people of Cambridge.

Passage of S. 1732 would necessitate the employment of additional
personnel within the Justice Department in order to enforce its pro-
visions and bring suits on behalf of aggrieved individuals. It will
literally require a national police force to enforce the provisions of S.
1732. Tlho Attorney General testified that passage of the bill would
mean that the staff of the Civil Rights Division of tio D)epartment of
Justice would have to be doubled. The use of Federal marshals will
undoubtedly be increased. Private business establishments will have
to be checked periodically to see if they are conforming to the provi-
sions of the bill. A huge investigatory staff will lave to be employed
to check into the complaints whicll are received by the Justice Depart-
ment. Since these complaints do not have to be verified or notarized
in any way, there will unquestionably be many with no basis in fact.
Nevertheless, all of them will require investigation. The Attorney
General has probably understated the number of additional employees
which will be required by the Department of Justice should S. 17:2
become law.

Theo heaviest burden of S. 1732 will fall upon the smaller, truly in-
dependent businesses and the wage-earning public. Section 3(l;) of
S. 1732 exempts private clubs and establishments as follows:

The provisions of this Act shall not apply to a hona tide
private club or other establishment not. open to tli public,
except to the extent, that, the facilities of such club or estab-
lishment are made available to the customers or patrons of
an establishment within the scope ot subsection (a).

This exemption, of course, will nlealn nothing to those e who a'l un-
able to afford the luxury of joining ii private cli), or starting au private
club of their own. Larger chain rest nurants and hotels will Ie able to
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set aside one or moro rooms and require membership dues and cards
before a person can have access to the facilities. Smaller restaurants,
hotels, and motels will be hard pressed to take advantage of this ex-
emption. For those who can afford it, "private" clubs will spring iup
all over the coun try.

The committee lhas significantly broadened the scope of 8. 1732 by
adding a new section 4 to the bill in executive session. This section 4
purports to prohibit discrimination on t li grounds of race, color, re-
.igion, or national origin by labor unions, and professional, business,
or:trade organizations. 'ihn, section was not recommended by tlhe
administration, and therefore was not included in the bill during the
hearings. There was no opportunity for the organizations who will
lhe covered by this section to give their views, and the full impact of
(ti sect ion is not adequately known. Nevertheless, it is not difficult
to visualize the diflliculties which this section will cause the labor
unions and their members. No longer will competence at a specific
task be the criterion by which admission to a union is determined.
The so-called civil rights groups will demand a racial "balance" in
all the unions and on particular jobs, as they are presently demanding
for Ihe schools in the North. This is a reverse form of racial discrim-
ination, and is much more insidious and detrimental to good race rela-
tions than present practices ..

'Ilie portion of this amendment which covers professional, business,
and trade organizations is particularly objectionable. No one, not
even the primary sponsor of the amendment, knows the scope of the
sect ion, or can name tie organizations intended to he covered, with
any degree of accuracy. This section reads as follows:

(b) No )person shall, on account of race, color; religion, or
national origin, be denied membership in a professional, busi-
ness, or trade association or organization, 'or the full and
equal enjoyment of the privileges, terms, and benefits of mem-
bership in Ia rofessional, business, or trade association or
organization, where such membership would affect the ability
of such person to engage in activities affecting interstate
commerce.
lhe last phrase of this amendment establishes a totally new con-

cept of congressional regulation under the aegis of tie commerce
clause of the Constitution. This section does not attempt to regulate
these organizations as a part of interstate commerce. It attempts to
dictate the membership) policies of purely local organizations on the
highly questionable grounds that membership in these organizations
would affect the ability of persons to engage in activities affecting
interstate commerce. It is dificdlt to imagine such tortuous or spe-
cious reasoning being seriously advocated as a grounds for any leg.
islative proposal.

Organizations and associations which will probably be covered by
this section include local chambers of commerce, boards of trade, andl
medical and bar associations, among others. If this tortuous reaison-
ing is carried to the extreme, it could be contended that this section
will cover such fraternal organizations as tihe Kiwanis Club, Elks
Club, or other purely private social groups. It is the height of folly
to assume that Congress has the authority or the right to attempt to
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dictate the membership policies of groups such as these which are
purely local in nature and have absolutely no connection with inter-
state commerce.

S. 1732, while aimed ostensibly at increasing the flow of goods in
interstate commerce, will have the opposite effect. The many smaller
establislunents which will be forced out of business will greatly im-
pede the healthy growth of the Nation's economy. Statements have
been made that businessmen would welcome the adoption of S. 1732
in order to get this problem behind them. Perhaps there are some in
the country who feel this way, but I am certain that the vast majority
feel otherwise. The National Retail Merchants Association polled
its members concerning S. 1732 at the request of the Attorney Gen-
eral. The vice president of the association wrote me a letter on the
result of the poll as follows:

AUoUST 14, 1963.
DEAR SENATOR THURMOND: As the Congress considers the Presi-

dent's proposal in the field of civil rights, we wish to report to you the
results of a recent survey by the association.

The National Retail Merchants Association is a voluntary associa-
tion of department, specialty, and chainstores located in every State
in the Union and in most communities. At the request of the Attorney
General we asked our members to advise us what progress had been
made with regard to problems relating to racial matters. The results
of this survey indicated quite clearly that an overwhelming majority
of our members had made substantial strides in integrating their
operations.

Several of our southern stores reported that for the past 3 years they
have been hiring nonwhites in selling and nonselling capacities. One
of the largest stores in a nearby Southern State reported that out of
3,000 employees, 400 are Negroes and that some 60 are employed in
selling and nonselling functions, with several classified as junior and
senior executives. These jobs were formerly held by whites.

On the basis of our study it would seem that a Federal statute such
as the one being considered dealing with public accommodations is
neither needed nor advisable.

Sincerely,
JoHN C. HAZEN,

Vice President, Government.

This should be conclusive proof that S. 1732 is not needed or wanted
by the average businessman in this country.

Another area in which S. 1732 will have a serious economic impact
is upon the Negro proprietors of businesses exclusively for Negroes.
There are many such establishments in the South, but they are not
limited to the South. There are restaurants, hotels, motels, bars,
barbershops, beauty shops, and many other such places which cater
only to Negro customers. If S. 1732 becomes law, the better customers
of these establishments will be siphoned off. The Negro owners will
have a difficult time in attempting to secure white customers to take
the place of those he loses. His business will necessarily suffer, and
in many cases the proprietor will be forced to close his business.

The economic impact of this measure upon the country as a whole,
but particularly upon the South, will be anything but beneficial.
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Although administration witnesses stated that the bill is designed
to increase interstate commerce, the facts prove conclusively that this
will not be the case.

CONCLUSION

The crux of the matter, simply stated, is economic and political free-
dom versus economic and political dictation and .coercion. Gov-
Farris Bryant, of Florida, stated it very succinctly:

The real issue you must resolve is between conflicting de-
mands for freedom. On the one hand the traveler demands
the freedom to buy what he wishes to buy, in a hotel, a theater
or anywhere that there are things for sale.

I believe that he should have the freedom-provided, of
course, he does not violate the freedom of others.

There is the crux of the matter.
* * * * * * *

The debate in which we are engaged is over the assertion
of a new right: The right of nonowners of property to appro-
priate it from the owners. The new right is asserted in the
name of equality. Differently stated: This is a debate be-
tween those who seek to preserve freedom in the use of prop-
erty by its owners and those who would appropriate a part of
the bundle of rights whic) make up that ownership, without
compensation, to the public, in the name of equality.

Gov. Carl E. Sanders, of Georgia, testified in the same vein when
he stated:

The only question before this honorable committee, in my
view, is whether accommodation on private property is a pub-
lic right.

Allelse is extraneous.
It is your task to determine whether a public desire to enjoy

the privileges of private property can override the private
right to the ownership and utilization of that property clearly
guaranteed and protected by the fourth and fifth amend-
ImentS.

These two southern Governors have pinpointed the issue involved
in the consideration of S. 1732.

The only Governor to testify personally before the committee in
support of S. 1732 was the Honorable Carl F. Rolvaag, the Governor
of Minnesota. The Negro population of the State of Minesota con-
stitutes only seven-tenths of 1 percent of the entire population. Never-
theless, the*Governor was frank to admit that there have been l)roblems
in Minnesota even though the State has a public accommodations law
similar to the one provided in S. 1732. The difficulties which the State
of Minnesota has encountered could in no way be alleviated by the
passage of a Federal public accommodations law.

S. 1732 is but a further stop in the continuing trend of centraliza-
tion of powers by the Federal Government. It constitutes a danger-
ous deprivation of both human rights and property rights. This
measure directs an invasion of private property by a favored class of
individuals and assures them the assistance of the Federal Government
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in their efforts. It amounts to a first and significant stop toward the

com lete control of private lives and property, obliterating the remain-

ing reedom of the individual. I will oppose it with.all t e energy at

my command.

STRO THUIuwIOD,
U.S. Senator.

,

. "
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INDIVIDUAL VIEWS OF SENATOR NORRIS COTTON

Discrimination because of race or religion is abhorrent to all right
thinking men and repugnant to the basic principles of our Republic.

Civil rights is an emotional issue because it involves human dignity,
and emotion has now been raised to a fever pitch. Under its stress
many sincere people brush aside constitutional objections as mere tech-
nicalities and insist that Congress, by the exercise of some mysterious
legerdemain, can still the storm by the mere passing of laws.

The Federal Government under the Constitution is not designed for
a direct attack on a moral problem, such as is involved here. Basi-
cally, the Constitution does not confer upon the Congress authority
to remedy moral or spiritual wrongs, nor is the law always a wise
and effective means of forcing the morality of the majority on the
minority. Political and economic rights can be enforced by law.
Brotherhood and tolerance must be won in the hearts of men.

The bill approved by the committee furnishes a striking example of
the maze of difficulties and confusions that result when we try to en-
force morality and brotherly love with Federal force. The bill ap,
proaches a moral problem through its commercial and economic
aspects. It would prohibit discrimination or segregation only in those
establishments which substantially affect interstate travel or the inter-
state movement of goods in commerce. Incidentally, the limitation in-
volved in the word "substantially" shows that the proponents of this
measure themselves are very chary about universal enforcement and
wish to exempt the small establishments. Discrimination is just as
wrong when practiced by a hotdog stand in a back country area away
from interstate travel as it would be in the Hilton Hotel chain. Draw-
ing this distinction puts a price tag on human rights and dignity and
reduces civil rights to a question of dollars and cents.

The result is a patchwork of contradictions, uncertainties and even
"discriminations." The provisions of the bill are vague and fuzzy. Its
coverage would be unknown, spotty, and.irregular. In many cases,
neither the patron nor the proprietor would know in advance whether
the bill applied to a particular establishment or not. It would be im-
possible to enforce. Furthermore, its provisions are wholly unrelated
to the moral injustice of racial or religious discrimination.

While no one can say for sure what the bill covers, it is clear from its
text and from the committee hearings that it-would produce some
strange and distorted results. It would cover beer gardens but not
bowling alleys, shoestores but not swimming pools, some barbershops
but no bathing beaches.

The accidents of geographic location would determine the applica-
tion of the bill to many types of establishments. It would cover the
barbershop in a hotel, but not one down the street. It would cover
the beauty parlor in a department store, but not one in the next block.
The barbershop, hospital, medical clinic, or restaurant located on an
interstate highway near a State border might be covered but an almost
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identical establishment located on a side road or in the interior of a
State would apparently remain free to discriminate.

Its provisions could be applied to funeral parlors real estate agents,
brokers, and to doctors, dentists, and lawyers, with far-reaching effects
on vast areas of American life which have always been regarded as far
removed from Federal control or regulation.

Now let us examine more carefully the word "substantial," which
is used to qualify the extent to which its provisions apply to interstate
commerce or interstate travelers. The word is a model of inconclusive
vagueness.. The courts have held that 2 percent was "substantial" and
the Supreme Court has implied that one-half of 1 percent would be sub-
stantial. In many other cases 20 percent has been used as a dividing
line between "substantial" and "insubstantial." Many years of ex-
pensive and time-consuming litigation undoubtedly await both plain-
tiffs and defendants before the word or the bill takes on any clearer
meaning.

There is another, and perhaps even more important reason for op-
posing use of the commerce clause for the enactment of a Federal public
accommodations statute--its effect on the Constitution itself.

To use the commerce clause as this bill does is to distort it danger-
ously and expand its use enormously. The logic employed by the com-
mittee bill can be applied to virtually every aspect of human activity
and behavior, and would enable the Government to control, in minute
degree if it chose, the lives, conduct, and habits of every citizen (ex-
cept perhaps for the few areas specifically ruled out by the first eight
amendments to the Constitution). The commerce clause can even be
applied to circumstances where the acts of an individual are "trivial"
in relation to interstate commerce if, as the Supreme Court has said:

his contribution, taken together with that of many others
similarly situated, is far from trivial.

If this bill is enacted, it could open the door wide to Federal require-
ments for job quotas on a racial basis or to a Federal open-occupancy
law which would deprive any individual of his right to sell his prop-
erty to whomever he pleased. The regulatory concepts embodied in
this bill are so sweeping in application as to be almost without limit.
Clearly they could produce a new and strange constitutional system of
government, and an economic and political system vastly different from
the one we enjoy today, including an appalling concentration of power.
The ultimate loss of fundamental freedoms could far outweigh the
vague, unenforceable benefits which might accrue under this bill.

When we attempt by legislation to invoke legal remedies for moral
wrongs, we must be careful that old and precious rights are not de-
stroyed in creating new ones, nor new discriminations piled on old
ones.

Now we come to a second major consideration. This bill marks a
complete reversal in the centuries-old fight for human rights and civil
liberties. The Constitution and the Bill of Rights spell out protec-
tions for our people against oppressive and arbitrary acts of their
Government. The protection of individuals against each other has
reposed, and properly so, in the police power of the States.

Specifically, what are the civil rights as now found in the Consti-
tuition and the Bill of Rights? They are distinctly set down as fol-
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lows: freedom of religion, freedom of speech, freedom of press, free-
doin of assembly, freedom of petition, right to keep arms, freedom
from quartering soldiers, freedom from unwarrantable search and
seizure, fair trial in court, and the right to vote.

The Founding Fathers had learned from the bitter lessons of his-
tory that civil rights enforced by a central government all too soon
became oppressive tyrannies. The public accommodations bill ignores
these basic truths and attempts to secure a "right" against private
infringement, for the first time in Federal law. The full implica-
tions of this switch are not clear now, but they cannot be ignored.
Justice Brandeis put his finger on the problem:

Experience should teach us to be most on our guard to
protect liberty when the Government's purposes are benef-
icent. Men born to freedom are naturally alert to repel in-
vasion of their liberty by evil-minded rulers. The greatest
dangers to liberty lurk in insidious encroachment by men of
zeal, well-meaning but without understanding.

In summary, the bill grossly distorts the fabric of the Constitution
only to produce a "civil right" which is a patchwork quilt of gaps,
loopholes, inconsistencies, and contradictions. For these reasons, I
cannot support it.

The basic moral question of discrimination on account of race, color
religion, or national origin can be met in an honest, effective, and
forthright manner only b an appropriate amendment to the Con-
stitution. Such an amendment would provide a clean-cut constitu-
tional approach which will advise all our citizens and the world that
we condemn discrimination in all establishments, whether publicly or
privately owned, which offer goods, services, accommodations, or
facilities to the public.

Confined to racial and religious discrimination, such an amend-
ment would not destroy private rights in other respects, nor would it
open the door to new and uncharted Federal controls. Federal reg-
ulation of private property is a sufficiently grave step that it should
not be attempted without a constitutional amendment, ratified by
three-forths of the States, providing specific authority for such a step.
I intend to offer such an amendment at the proper time.

However, we need not wait for the ratification process before taking
constructive and constitutional steps against racial and religious dis-
crimination. I proposed in the committee and intend to ofer in the
Senate a substitute based squarely on the provisions of the 14th amend-
ment, and carrying its provisions to the legal limit permitted by
present decisions of the Supreme Court. This approach has two
principal features.

1. It would explicitly ban segregation or discrimination on account
of race, color, religion, or national origin in all publicly owned facili-
ties and establishments, and would give an aggrieved person or the
Attorney General power to institute civil actions for preventive relief.
The courts have forthrightly condemned such discrimination, but
there is no Federal statute and no direct authority commanding Fed-
eral law enforcement officials to secure an end to such discrimination.

2. It would specifically ban segregation or discrimination where im-
posed by law, ordinance, or regulation, and would give an aggrieved
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person or the Attorney General authority to institute civil actions for
preventive relief. The Attorney General submitted a list of State or
local laws requiring segregation or discrimination, but ho currently
has no direct authority to proceed against them.

I believe we should walk before we run. We should provide a clear
and enforcible Federal prohibition against discrimination in every
publicly owned or operated facility from national parks to city play-
grounds before we attempt to extend Federal control over privately
owned facilities, particularly when such control does not and cannot
treat all alike but is in itself shockingly discriminatory.

NORmI COTTON, U.S. Senator.



CHANGES IN EXISTING LAW

There are no changes in existing law.



APPENDIX

CONSTITUTIONAL BASES FOR rTHE PUBLic ACCOMMODATIONS BIL,

I. THE COMM31ERCE POWER

1. Objectives of legislation enacted under the cominerce clause
The mobility of persons and goods in our society has marked many

problems, otherwise local, as issues of national concern. Time and
again Congress has resopnded by legislating under the commerce
clause of the Constitution, to reach what it regarded as an abuse or an
evil in the State of origin or production or in the State of destination
or consumption. To cope primarily with abuses in the State of origin
Congress has enacted such statutes as the Sherman Act the childd labor
law, the Fair Labor Standards Act, and the Labor Relations Act. To
deal with abuses or injuries in the State of destination we have had
the lottery ticket law, the Mann Act, the pure food and drug legisla-
tion, the Federal Trade Commission Act and its supplements. It is
clear that the power under the commerce clause is adapted to a wide
variety of ends; goods may be excluded from interstate commerce
though they are harmless in themselves, if they may be used for harm-
ful or immoral purposes by the recipient (e.g., lottery tickets), and
local activities may be regulated even though they do not affect inter-
state commerce in a cempetitive way, if they involve a hazard to the
consumer of goods that have utilized the channels of interstate com-
merce (e.g., the retailing of food and drugs).

More particularly, discrimination of one kind or another has been
a common target of legislation under the commerce clause, quite apart
from the consicuous case of carriers and facilities connected there-
with. Antiumnon discrimination in the hiring or discharge of em-
ployees is the major object against which the Labor Relations Act is
directed. Discrimination in pricing among purchasers is the object
against which the Robinson-Patman Act is leveled. Similarly, the
protection of consumers or patrons is the aim of much legislation
under the commerce power: the protection of the ignorant or gullible
against deception, in laws requiring labeling of foods or of textiles
and in laws dealing with the marketing of securities; the protection
of the physically susceptible against organic harm, in the pure food
and drug laws; the protection of the financially incapable against
their own propensities, in the lottery law.

Thus the objective of the public accommodations bill-protection
against discrimination, and protection at the point of destination of
persons or goods, when they are consumers or patrons, is by no means
an unparalleled one in the exercise of the commerce power. It re-
mains to consider more closely the patterns of legislation under the
clause and the question of coverage, as they bear on the pending bill.
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P. Patterns of legislation
Two major legislative techniques have been employed under the

commerce clause. One is to regulate practices local in themselves
that substantially affect commerce among the States. Familiar in-
stances are the antitrust laws (as applied to contracts, boycotts, or
strikes), the Federal wage and hour legislation, and the guarantee
of collective bargaining. As the Court said in United States v. Darby,
312 U.S. 100,119 (1941), "But long before the adoption of the National
Labor Relations Act this Court had many times held that the power
of Congress to regulate interstate commerce extends to the regulation
through legislative action of activities intrastate which have a sub-
stantial effect on the commerce or the exercise of the congressional
power over it." The second pattern or technique of legislation under
the clause is to prohibit the use of the channels of interstate commerce
where such use facilitates or makes more profitable an evil or abuse
such as child labor in the State of origin or mislabeling in the State of
consumption. The Fair Labor Standards Act utilizes both techniques.

The bill follows the first of these patterns. Its findings are well
within the legislative models that rest on the effects of local practices
on commerce among the States. In this connection it is worth noting
that the constitutional test takes account not merely of the effects of the
individual practices of a particular establishment but of the aggre-
gate or cumulative effect of such practices on a national scale. The
Supreme Court had occasion just this year to restate this proposition,
in a case arising under the National Labor Relations Act. The pro-
ceeding involved a New York retailer of fuel oils, whose operations
were local, and who had purchased within the State a "substantial
amount" of oil products from a supplier who in turn had purchased
most of its products from sellers outside the State. The labor prac-
tices of the retailer were held to fall within the statute and the consti-
tutional range of Federal power. The Court said, quoting the earlier
decision in Polish National Alliance v. N.L.R.H.. 322 U.S. 648:
"Whether or not practices may be deemed by Congress to affect inter-
state commerce is not to be determined by confining judgment to the
quantitative effect of the activities immediately before the Board.
Appropriate for judgment is the fact that the immediate situation is
representative of many others throughout the country, the total inci-
dence of which if left unchecked may well become far reaching in its
harm to commerce." N.L.R.R. v. Reliance Fuel Oil Corp.. decided
January 7, 1963, unanimously and per curin, 371 U.S. 224.
3. Statutory coverage; the question of vagueness; suggestions for

drafting
The operative definitions in the bill are contained in section 3.

Subsections (1) and (2), relating to places of lodging for transient
guests and places of entertainment, are straightforward and should
not produce any troublesome doubts concerning coverage. The more
complex definition relates to retail establishments of various kinds,
described in subsection (3). Of the four alternative criteria provided
for such establishments, the second (par. (ii)), should afford clear
guidance for a great many, i.e., those which sell goods a "substantial
portion" of which has moved in interstate commerce. Where this
criterion is satisfied, no further test of coverage need be considered.
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The problem of vagueness really centers on paragraph (iii), a kind
of residual clause for retail establishments: "the activities of such
place of business otherwise substantially affect interstate travel or the
interstate movement of goods in commerce." Certain points can be
made in mitigation, or extenuation, of the element of indefiniteness
here. Since this is meant to be coextensive with constitutional power,
the decisions under such statutes as the Sherman Act and the Labor
Relations Act, which are similarly based, will be useful guides. More-
over the sanctions provided in the bill are limited to injunctive relief,
so that there would be a judicial determination and warning of
coverage before any penalties attached for violation; in this respect the
problem of indefiniteness is much less severe than, for example, in
the Sherman Act, which carries criminal sanctions as well.

Nevertheless, after making these allowances, the question remains
whether paragraph (iii) of section 3(a) (3) is really necessary, and
whether a different kind of residual clause might be included that
would avoid such vagueness as the paragraph entails. The substitu-
tion of a phrase such as "in interstate commerce" would aggravate
rather than mitigate the difficulty, in view of the wavering and un-
certain lines that have been drawn in the application of that concept
under the Federal Trade Commission Act and early versions of the
Federal Employers Liability Act. See, e.g., F.T.. v. Bunte Bros.,
312 U.S. 349 (1941); F.T.C. v. Cement Imtnt8te, 833 U.S. 683 (1948);
Shanks v. Delaware, L. d TV. RR., 239 U.S. 556 (1916). A more use-
ful substitute would be a clause providing that in the case of any
establishment described in section 3(a) (3) which does not meet the
criteria of paragraph (i), (ii), or (iv), and which has engaged or is
about to engage in prohibited practices, it shall be enjoined, while
such practices occur from selling goods that have moved in inter-
state commerce and from acquiring such goods through the channels,
directly or indirectly, of interstate commerce. This provision might
be added to section 5 the enforcement section.

The constitutional basis for such a provision is found in what was
described above as the second pattern of legislation under the com-
merce clause. In the interest of consumers Congress has recognized
the integral nature of the process of distribution, as in the food and
drug legislation, and the Court has sanctioned this exercise of power.
In an early case under the Food and Drug Act, the Court upheld
the application of the labeling provisions of the act to a retailer even
after the articles were removed from their original package for sale
to local purchasers. McDermott v. Wisconsin, 228 U.S. 115 (1913).
It is now established that the act may be applied to the retailer even
though he has purchased the articles from a local wholesaler or
distributor, where they reached the wholesaler from another State, and
even though they were properly labeled when they reached the re-
tailer. U.S. v. Sullivan, 332 U.S. 689 (1948).

Such a provision would in principle be a counterpart of the child-
labor section of the Fair Labor Standards Act, 29 U.S.C. 212, which
prohibits the interstate shipment of goods produced in any establish-
ment where within 30 days prior to removal therefro.n "any oppressive
child labor has been employed." All products of such s'l establishment
are kept out of interstate commerce, not merely those products on
which child labor has been employed. If a producer wishes to preserve
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the supposed advantages of child labor, he must confine himself to a
market in his own State. Under the suggested provision, if a retail
establishment, not otherwise subject to the commerce definitions of the
act, wishes to preserve the supposed advantages of a racially selected
clientele, it must confine itself to dispensing products of its own State.
The interstate shipper himself could be brought into the plan by
requiring him to obtain a warranty of nondiscriminatory merchandis-
ing from his purchaser, and so on down the line, but this would be
needlessly cumbersome and is adverted to here only to show that a more
formal linkage to the shipper is possible without varying the substance
of the regulation.

Adoption of such a proposal would by no means obliterate the limits
on congressional power under the commerce clause. Like the great
variety of regulations that have been sustained, this one rests on a
functional relationship between the facilities of interstate commerce
and the abuse or evil at which the Federal measure is directed. It
would thus differ fundamentally from hypothetical excesses of Federal
authority such, for example, as a Federal code of marriage or divorce
enforced by the closing of the channels of interstate commerce to
violators of the code.

The committee may wish to consider two or three other suggestions
for drafting, for the sake of greater assurance and clarity. It has been
assumed that section 3(a) (3)(iii), as drawn, is an alternative and
independent catchall provision, not limiting or qualifying the preced-
ing paragraphs (i) and (ii) ; that is, that the phrase "otherwise sub-
stantially affect interstate commerce" does not imply that in the case of
an establishment meeting the tests of (i) and (ii) it must also be shown
that its individual practices "substantially affect" interstate commerce.
It would be helpful if the findings in section 2 made this plainer, by
stating that the cumulative and aggregate effect of the described prac-
tices substantially affects commerce among the several States. Cf.
N.L.R.B. v. Reliance Fuel Oil Corp., discussed above.

The findings might also include a statement that concerted refusals
to patronize establishments that discriminate have led to sympathetic
consumer boycotts in other States, directed at establishments under
the same ownership or control. The commerce clause speaks of com-
merce "among the several States," which Chief Justice Marshall took
to mean "that commerce which concerns more States than one," a
concept more encompassing in some respects than the familiar para-
phrase "interstate commerce." See Gibbons v. Oqden, 9 Wheat. 1, 194
(1824) ; Hughes, J., in Ainwe8ota Rate Oases, 230" U.S. 352,398 (1913).
Another finding might state the. fact that the channels of interstate
commerce are used to facilitate and make more profitable the businesses
practicing discrimination. That a discriminatory outlet enjoys the
benefits of a nationwide source of supplies is surely relevant to the
issue of Federal authority. Such a finding woul be particularly
relevant if the additional enforcement measure were adopted, but it
would be helpful, as it is true, in any event.
4. Righ ts of property and freedom. of association

Every exertion of power under the commerce clause has involved
some restriction on the use of property or the exercise of liberty while
at the same time enlarging the effective liberties and the proprietary
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interests of others. This is true of any significant regulation enacted
to promote social justice. It is hardly necessary to pursue this truism
here, except to underscore its pertinence to the issue of discrimination.
The merchant who is forbidden by the Robinson-Patman Act to dis-
criminate in price among his customers, and the business that is for-
bidden by the Labor Relations Act to discriminate on the basis of
union activities among its employees, bear witness both to the con-
gressional regulatory policy and to its constitutional validity under
the guarantee that persons shall not be deprived of liberty or property
without due process of law. The employer's claim to be free to set his
own terms for his employees' organizational activities, as part of his
rights as owner of the business was rejected, and not for the first
time, in the Labor Board cases. The Court relied, for this issue, on an
earlier decision under the Railway Labor Act, 7Tcas &d N.O.RR. v.
Brotherhood of Ry. Olerks, 281 U.S. 548 (1930). The employer's
claim was pressed with special force in the Associated Press case,
coupled as it was with the claim to freedom and independence of the
press. But the Court again rejected it, pointing out that the act per-
mits a discharge for any reason other than union activity. Associated
Press v. N.L.R.B., 301 U.S. 103 (1937). The problem of evidence of
motive is, if anything, more intricate and difficult in such cases than in
refusals to serve persons of color.

The principle of these cases is not, of course, confined to the em-
ployer's side or to the employment relationship. Labor unions them-
selves may be required to admit to membership on a racially nondis-
criminatory basis. When a union attacked this provision of the New
York civil rights law as an infringement of its rights of property and
liberty, including the right to choose one's associates, the argument
was sharply and unanimously rejected. Railway Mail Assn. v. Cori,
326 U.S. 88 (1945). Mr. Justice Reed, for the Court, said (pp. 93-94):
"We have here a prohibition of discrimination in membership or union
services on account of race, creed, or color. A judicial determination
that such legislation violated the 14th amendment would be a distor-
tion of the policy manifested in that amendment, which was adopted
to prevent State legislation designed to perpetuate discrimination on
the basis of race or color." Mr. Justice Frankfurter was even more
summary in a concurring opinion (p. 98): "Apart from other objec-
tions, which are too unsubstantial to require consideration, it is urged
that the due process clause of the 14th amendment precludes the State
of New York from prohibiting racial and religious discrimination
against those seeking employment. Elaborately to argue against this
contention is to dignify a claim devoid of constitutional substance."
The same principle, with a citation to the foregoing case, served to
sustain the constitutional validity of the District of Columbia law
prohibiting discrimination on account of race or color in a restaurant.
District of Col4~hmbia v. John R. Thormpson Co., 346 U.S. 100 (1953).
The unanimous opinion, by Mr. Justice Douglas, stated (p. 109):
"and certainly so far as the Federal Constitution is concerned there is
no doubt that legislation which prohibits discrimination on the basis
of race in the use of facilities serving a public function is within the
police power of the States." On the issue of rights of property and
association, the same conclusion applies as well to national legislation.
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5. A n issue of legislative policy, not constitutional power
T'lie judicial history of the commerce clause has been, with tihe rare

exceptions (like the ill-starred child-labor decision, later overruled),
a record of support of Congress in dealing with commerce that con-
cerns more States than one. At. each step there was a vigorous effort
by counsel to limit the power, on the ground that in some aspect the
application of the power was novel. Thus it was argued, on various

S occasions, that the power to regulate did not include the power to pro-
hibit; that only articles harmful or noxious in themselves could be
excluded; that commerce signified goods, not the movement of per-
sons; that after goods were removedfrom their original package and
held for local sale they were in the sole control of the State legisla-
ture; and that this was true at all events if the goods were both ac-
quired and sold within the State. All of these contentious efforts
iprveAd unavailing in the face of a genuine occasion for national regu-
lation. Fifty years ago, in the White Slave case, Justice McKenna
remarked impatiently on these attempts to circumscribe the power of
Congress (Hoke v. U.S., 227 U.S. 308, 320) : "Congress is given power
to regulate commerce with foreign nations and among the several
States. The power is direct; there is no word of limitation in it,
and its broad and universal scope has been so often declared as to make
repetition unnecessary. And besides, it has had so much illustration
by cases that it would seem as if there could be no instance of its ex-
ercise that does not find an admitted example in one of them. Ex-
perience, however, is the other way, and in almost every instance of
the exercise of the power differences are asserted from previous exer-
cises of it and are made a ground of attack. The present case is an
example.

The issue is one of legislative policy, not constitutional power. "The
authority of the Federal Government over interstate cominerce," the
Supreme Court. has said, "does not differ in extent or character from
that retained by the States over intrastate commerce." US. v. Rock
Royal Co-operative, 307 T.S. 533, 569 (1939). The question is whether
the same power that has been used in the interest of preventing de-
ception, disease, and immorality, as well as discrimination against
mmlbers of unions and against small business, shall be utilized in the
interest of preventing discrimination among patrons of establishments
whoso practices have repercussions throughout the land and which take
advantage of the facilities of our national commercial market for their
pat ronage or their supplies or both.

Perhaps a word should be added about the refusal of the Supreme
Court in the Civil Rights cases of 1883 to uphold the Civil Rights Act
of 1875 by virtue of the commerce clause. That act was addressed to
carriers, hotels and inns, and public places of entertainment. It would
undoubtedly have been more difficult then than now, given the nature
of the Nation's economy, to frame an effectively comprehensive law
under the commerce power. However that may be, the short answer
is that tle act was not so framed, it was a criminal statute, and the
Court. was unwilling to recast the operative definitions of coverage in
what would have been an ex post facto act. The Court regardxa the
applicability of the commerce power as "a quetion which is not. now
before us, as the sections in question are not conceived in any such
view." (109 U.S. at 19).
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II. THE 14TII AMENDMENT

The relevant provisions of the amendment are contained in section
1, in the form of prohibitions against the States, and section 5. which
empowers Congress to "enforce, by appropriate legislation, the pro-
visions of this article." The immediate purpose of the amendment
was to validate the Civil Rights Act of 1866, which was directed to acts
under color of State law. When in 1875 Congress undertook to pro-
hibit, not acts under color of State law but discriminatory practices
by public carriers, inns, and theaters, the statute was held to exceed
the authority conferred by the amendment. Civil Rights Cases, 109
U.S. 3 (1883).

That decision has not been overruled. When it is asked why this is
so, and what the prospects of overruling are, the best clues to an answer
lie in the cloudiness of the meaning of "overruling" the decision. It is
easy enough to state the principle on which the cases were decided:
that only acts for which the State is in fact responsible, through one of
its agencies, are comprehended by the amendment. But to state the
principle that would underlie an overruling is far from easy. The dis-
sent of Justice Harlan is itself not wholly clear, but at all events he did
not take the position that all private action could be reached by Con-
gress. What is involved is not simply an ad hoc determination, or an
appeal to moral sentiment, or a problem of choice between the slogan
of property rights and the slogan of public responsibility of public
enterprises. Because the 14th amendment is spacious in its guaran-
tees ("equal protection" and "due process"), and is cast largely in
terms of, prohibitions that are self-executing (by way at least of
injunctive relief and defenses to legal claims, without enforcement
legislation), any decision "overruling" the Civil Rights cases has
implications for judicial power and duty that transcend the imme-
diate controversy. Such a decision would have a momentum of prin-
ciple that might carry it far beyond the issue of racial discrimination
or public accommodations. The point is not that the step should there-
fore be rejected; it is that if the step is taken, it should be done with
clear awareness of its larger implications. In this respect it differs
qualitatively from a step taken under the commerce clause, for that is
primarily a grant of legislative power to Congress, which can be exer-
cised in large or small measure, flexibly, pragmatically, tentatively,
progressively, while guaranteed rights, if they are declared to be con-
ferred by the Constitution, are not to be granted or withheld in frag-
ments. Therefore it is necessary to arrive at some conception of the
range of rights which an overruling of the Civil Rights cases would
create for the courts and the Congress to enforce.
1. Equal protection and due process

These are the guarantees of the amendment which have been most
intensively applied against official State action. In considering their
possible applications following an overruling of the COiql Rights cases,
three levels of questions are raised: To what enterprises, to what activi-
ties of those enterprises, and by what standards shall the applications
be made?

(a) What enterprises.--If the extension were limited to public utili-
ties in the strict sense, those enterprises having a duty, under the com-
mon law or statutes of the State which created them, to serve the public
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generally, here.might be no constitutional problem, for the State itself
would be discriminating in its law if its courts would enforce this
duty on behalf of all except members of a particular race or religion.
But public utilities in this sense are a narrow class of enterprises: pub-
lic carriers and inns for lodging; and it would have to be shown (as
it was not in the Civil Rights cases) that the State made a discrimina-
tion in enforcement of the general legal right.

It has been suggested that a right be conferred against all estab-
lishments licensed by the State; the license would be the nexus between
State and private responsibility. Licensing varies in scope and func-
tion from State to State, and from city to city. It may signify that an

S establishment has paid a tax, or satisfies sanitary or safety standards,
or is operated by qualified persons. To make the constitutional right
to be served turn on the presence or absence of a license would thus
produce some anomalous results. Moreover, a local government would
not find it difficult to dispense with the requirement of a license while
retaining control over sanitary, safety, and similar conditions as well
as over tax liability. The standards imposed on an establishment in
these respects could be enforced by injunction or civil and criminal
penalties, without the device of a license.

There is one type of license which stands on a different footing: a
certificate of convenience and necessity, conferring a monopoly or
near-monopoly. When the State grants such a franchise it prevents
potential competitors from operating on a possibly nondiscriminatory
basis, and so in a special sense the State may be regarded as contrib-
uting to the discriminatory policy followed by its franchise holder.
This application of the 14th amendment has already been recognized
without legislation, in connection with the duties of a union holding
an exclusive bargaining position under law and a private busline
holding a franchise. Steele v L. & N. RR. (323 U.S. 192 (1944));
Boman v. Birmingham Transit Co. (280 F. 2d 531 (4th Cir. 1960)).

If licensing by itself is a basis for application of the 14th amend-
ment, the question may be raised whether private schools and colleges
licensed by a State, or lawyers, or indeed all corporations operating
under State charter, can properly be omitted from the coverage of the
bill. Similarly, if licensing gives rise to constitutional duties and
corresponding rights, it is hard to see how any exemptions could be
made on the basis of size, any more than other constitutional rights,
like that of freedom from censorship, can be made to turn on the size
of an establishment.

An alternative basis for identifying certain enterprises with the
State for purposes of the 14th amendment is the concept of businesses
affected with a public interest, a category that for many years was
used to signify those enterprises that could be subjected to State con-
trol over prices and rates. But even for this permissive purpose, the
classification proved unsatisfactory and artificial, and when in 1934
this criterion was frankly abandoned by the Court the decision was
generally welcomed as clearing the constitutional atmosphere.
Nebbia v. N.Y. (291 U.S. 502 (1934)). Mr. Justice Roberts said
(p. 536) : "It is clear that there is no closed category of business
affected with a public interest * * *. In several of the decisions of
this Court wherein the expression 'affected with a public interest' and
'clothed with a public use' have been brought forward as the criteria
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of the validity of price control; it has been admitted that they are not
susceptible of definition and form an unsatisfactory test of the consti-
tutionality of legislation directed at business practices or prices."

(b) What practices.--If agreement is reached on a definition of es-
tablishments subject to the 14th amendment, the further question must
be faced of the activities or practices that are encompassed. Is dis-
crimination in employment included equally with discrimination in
service? If one.is covered and not the other, is Congress determining
the bounds of cdbstitutional guarantees, since injunctive remedies
would be open even apart from the statute to restrain threatneed in-
fringements of:constitutional rights. If Congress decides to utilize the
14th amendmeiit:and does not mean to limit its new coverage to the
kinds of practices specified, a saving clause in the bill to that effect
would be appropriate. Attention might also be given to the question of
jurisdictional amount; under present provisions the $10,000 amount is
dispensed with in cases muder laws regulating commerce, and actions
for violations of civil rights "under color of law."

The amendment relates, of course, to many practices besides dis-
crimination. The'due-process clause absorbs all the basic guarantees
of the Bill of Rights. Questions will arise over the applicability of
these to the establishments that are assimilated to the State: whether,
for example, such an establishment could make preferential contribu-
tions to a church, and whether its intracorporate procedures must
for violations of civil rights "under color of law."

(o) What standards.-If the private licensee takes on to some extent
the constitutional duties of the public licensor, there is the further
problem of the standards for defining those duties. If an official
icensor gave preference to the sons of licensees a serious issue would

be raised under the equal-protection clause. Kotch v. Board of Pilot
Commissioners (330 U.S. 1753 (1947)), If the licensee himself fol-
lowed a policy of nepotism in his business, would a similar constitu-
tional issue' be raised In all likelihood a new set of constitutional
standards would be formulated for private practices covered by the
amendment--a set conforming neither to the code of fairness for
purely private conduct nor to the constitutional code for governments
and their agencies.

The combination of these uncertainties-the class of establishments,
the kinds of practices, and the standards to be set, may well account for
the Court's adherence to the basic principle of the Civil Rights cases.
It is not a matter of lack of sympathy for the moral claims asserted;
the real problem is an institutional one, whether those claims are to be
vindicated, in private relations, through processes of legislation under
a congeries of powers (commerce, defense, spending), or whether they
are to open up new areas of direct constitutional relationships which
will call for judicial creativity on a formidable scale. If the Court
is to be persuaded to overrule the Civil Rights cases, the most effective
approach would be to emphasize the power conferred by section 5 of
the amendment on Congress, and to draw as wide a gap as possible
between this and the self-executing, judicially' enforced prohibitions
of section 1. If this is so, the responsibility on Congress is all the
greater to think through, the implications of its action for constitu-
tional claims that are not precisely those recognized in the bill but in
principle may be comparable.
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2. Privileges and imniuinities of citizens
What has been said of the equal protection and due process clauses

is also pertinent to the citizenship clause, which is likewise a prohibi-
tion against abridgment by the States. The latter clause would not,
of course, afford protection to resident or visiting aliens. Ever since
the Slaughterhouse cases in 1873, moreover, the privileges of national
citizenship have been confined to.those interests peculiar to the rela-
tion of a citizen to the National Government, such as the right to
travel to the seat of government, diplomatic protection abroad, safe
custody in the hands of a Federal marshal, and the like. Even the
interest in traveling from one State to another, irrespective of poverty,
was placed by a majority of the Court on the ground of the commerce
clause rather than privileges of citizenship. Edwards v. California,
314 U.S. 160 (1941). The reasons for this reluctance to expand the
concept were explained in a dissenting opinion of Justice Stone,
Brandeis, and Cardozo (Justices not unsympathetic to claims of civil
liberties) in Colgate v. Harvey, 296 U.S. 404, 445 (1935), overruled
in Madden v. Kentucky, 309 U.S. 83 (1940). They are reasons similar
to those which have deterred the Court from overruling the Civil
Rights cases-the at-large character of the new class of constitutional
rights that would be created.
3. "Ctstom"

The phrase "under color of any law, statute, ordinance, regulation,
or custom" goes back to the Civil Rights Act of 1866. In its context
the term "custom" evidently refers to official action taken as a matter
of usage without formal statutory authority, for the operative provi-
sions of that act were guarantees against legal disabilities-the right to
sue, to be a witness, to make and enforce contracts, and the like. The
custom of officialdom need not be specially mentioned today, since
action by a State officer, taken in the absence or even in violation of
State law, is covered by the term "color of law." Soreos v. US., 325
U.S. 91 (1945). To construe "custom" more broadly, to include popu-
lar attitude" and practices, would make the existence of constitutional
rights turn on an assessment of intangibles community by community;
an establishment discriminating against Negroes and Jews might be
held to violate the 14th amendment only as to Negroes in one State
and only as to Jews in another, depending on prevalent community
practices.

The Supreme Court did not find it necessary to adopt the argument
based on custom in the Sit-In cases of last term. Whether it will do
so in the Sit-In cases held over until next term is problematical. The
cases may be decided on grounds that will again avoid the ultimate
issue; e.g., that the criminal trespass statutes are given an unnatural
meaning in being applied to sit-in demonstrators. Even if the Court
should reach the ultimate issue and decide in favor of the sit-in de-
fendants, the decision may be put on the ground of State involvement
through the police and the State courts. At all events, lower courts
which have applied the 14th amendment to franchised carriers have
declined to extend it to restaurants by equating custom with State
responsibility. Williams v. Howard Johnson's Restaurant, 268 F. 2d
845 (4th Cir. 1959); Williams v. Hot Shoppes, Inc., 293 F. 2d 835
(D.C. Cir. 1961).
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4. Precedents extending 14th amendment to certain "private" action
These decisions fall into several categories. One is the class of

cases there the State has delegated certain governmental functions to
private groups, and in carrying them out the groups are held to con-
stitutional duties. Instances are the conduct of party primaries,
which are an integral part of the political electoral process, and the
conduct of a company-owned town. Smith v. Alhwright, 321 U.S.
649 (1944); Marsh v. Alabama, 326 U.S. 501 (1946). The latter
case is of interest because it concerns rights of assembly and religious
exercise, illustrating the reach of the amendment beyond acts of
discrimination. Another class includes cases where the State may
fairly be held responsible for the private conduct, by granting an
exclusive or near-exclusive franchise, or by providing special facilities
to carry out the private plan. Steele v. L. & N. RR., 323 U.S. 192
(1944); Penm.F/ylvania v. Board of City Trusts, 353 U.S. 230 (1957);
cf. same case, 357 U.S. 570 (1958). A further group includes cases
where State-owned facilities are involved, through lease or similar
arrangement. Burton v. Wilmington Parking Authority, 365 U.S.
715 (1961). The decision in Shelley v. Kraemer, 334 U.S. 1 (1948),
holding unconstitutional the judicial enforcement of a restrictive
housing covenant, is susceptible of various interpretations, but the
reiteration in the opinion of the fact that there were a willing seller
and a willing buyer suggests that ihe State court was in those cir-
cumstances regarded as the effective cause of the discrimination.

CONCLUSION

From this study several conclusions are indicated.
1. The commerce power is clearly adequate and appropriate. In

fact, more extensive use of the commerce power can be made if it
is desired to broaden the coverage and reduce its uncertainties in
marginal cases. No impropriety need be felt in using the commerce
clause as a response to a deep moral concern. Where social injustices
occur in commercial activities the commerce power is a natural and
familiar means for dealing with them.

2. There is no serious question of the right of association or of
property or of privacy as a barrier to the legislation, applicable as
it is to commercial places of public accommodation.

3. Whether the Supreme Court would sustain the legislation under
the 14t h amendment is more uncertain, because of the necessity to
find principles of inclusion and exclusion in opening up a new class
of constitutional claims against private enterprises. The Court may
be the readier to accept this basis for the legislation if a consensus
is reached as to those principles by the proponents of this constitu-
tional approach.

PAUL A. FREUND.

CIVIL RIGHTS--PUBLIC ACCOMMODATIONS
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Mr. MAGNUSON, from the Committee on Commerce, submitted the
following

REPORT

(To accompany 8. 1732]

INDIVIDUAL VIEWS OF SENATOR WINSTON L. PROUTY

DECLARATION OF MAN

Man is not an article of commerce. He was created by God
in His image, and is like unto no other living thing on the face
of the earth.

If a man hunger and be given not to eat, if he thirst and be
given not to drink, if he weary and can find no resting place--
let there be no sorrow for the losses at the countinghouse.

Let there be tears that the majesty of every human being is
diminished.

Then shall we turn our.eyes to the words in the Great Charter
that speak, not of money, but of men.

May those who unlock the mystery of the law find again the
ancient truth: that the toleration of evil and wrong is the denial
of goodness and right.

For great is the dignity of man, and greater still the glory of
God.

THE RIGHT AND THE REMEDY

What is the nature of the right we now seek to protect? It is my
feeling that in all the discussions and deliberations to date the com-
mittee has failed to give proper consideration to a very fundamental
point.

The evil we seek to remove is the degradation of a man in his use
of the common privileges because his skin is not the proper color.
The affront is to his dignity. The remedy ought to magnify that
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dignity and give a view upon the essence of humanity-brotherhood
in the shadow of God.

A CONFLICT OF VALUES

The bill this committee has reported out pays little heed to these
higher values. Based' solely on the commerce clause it concerns
itself not with man as man but with collateral issues relating to the
national economy.

Let us examine for a moment some of the ramifications of using the
commerce clause as the basis for protecting the human right to equal
treatment in the use of the common privileges.

First, by the nature of the protection afforded there would be no
protection for the right unless there was, preexisting, interstate com-
merce on which to hang the remedy. Clearly as a philosophic premise,
a human right has merit in itself and free exercise of that right has no
rational relationship to the existence of a special form of commerce.

I cannot bring myself to agree with the majority that the reason
we can legislate in this area is because we are at a point in history
where trains, planes, cars, and buses carry bodies, boxes, and bottles
from State to State. The black man's right to be treated like the
white man has existed from the creation of time, and this right is not
founded on sophistication in industry and transportation.

Secondly, the bill imposes on certain enumerated businesses, which
have a substantial effect on interstate commerce, the obligation to
serve all parties regardless of their race. Let me point out a few of
the inconsistencies in this approach when the right we are seeking to
protect is viewed as a human right.

THE COMMERCE CLAUSE: A LEGISLATIVE DEVICE

The bill is limited to certain enumerated.businesses. Other estab-
lishments are excluded. But, because a human right is at issue why
are certain public establishments excluded?

"Mrs. Murphy" is excluded because she is not in a true sense a
"public" establishment. But for the other public establishments,
wholly intrastate in character, there seems to be no rational basis
for exclusion. It is argued that they must be excluded because
Congress doesn't have the power to include them. As I developed
in the brief I prepared for the committee and which I have attached
to these views as appendix A, there is sufficient power under the 13th
and 14th amendments to require those excluded establishments to
guarantee this human right.

Inasmuch as a business must have a substantial effect on interstate
commerce before it comes under the bill, "substantial effect" must
have meaning before the bill can have meaning. But, during the
hearings we witnessed certain semantical gymnastics with this term,
concluding that "substantial" meant "more than minimal," a term
equally indefinite in scope.

Once it is determined that a business is in interstate commerce to
such a degree that it comes under the bill, the business is to afford
equal access to patrons without regard to their race. In court there
need not be a showing that the transaction of any particular patron
would have a substantial effect on interstate commerce. Nor need
there be a showing that the transaction of a particular class of patrons
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would have a substantial effect on interstate commerce. The bill
only says that if you have a business which by its operation substan-
tially affects interstate commerce, that business must not discriminate
against any patrons on the basis of race.

During the hearings we received testimony that present discrimi-
natory practices by certain public accommodations create a burden
on interstate commerce. The "findings" of the bill as it was intro-
duced spoke of the harm to interstate commerce because of these dis-
criminatory practices. But, despite the foundation of the bill in the
"burden" and "harm" to interstate commerce no "burden" or "harm"
need be proved, before the protection of the bill can be invoked.
The commerce clause, therefore, clearly is nothing but a device or
technique for collaterally protecting a human right.

Inconsistencies flow as a product of this circuitous remedy. A
human right is protected because of some possibly fictional harm to
interstate commerce; clearly, a single discriminatory act might in
itself have no substantial impact on interstate commerce. And, were
there but a single Negro in these United States, who suffered the multi-
tude of inhumanities that have been imposed upon his brethern to
date, no remedy would be available to him under this approach
because Congress could be unable to find a harm or burden to com-
merce on which to base its legislation.

PROBLEMS OF ADMINISTRATION

Finally, a person seeking the aid and protection of this bill is required
to make legal judgment more sophisticated than many courts are able
to make with confidence after years of experience.

Once refused service at any establishment, the patron must decide
before he protests whether the establishment is one which substantially
affects interstate commerce and therefore comes under the bill.

Let us look at the judgments he must make: Does the establish-
ment deal in goods or services or both? If in goods, did the goods come
across Statelines and if they didn't, were they manufactured from
parts that did or were they manufactured or sold in such a way as to
otherwise have an effect on commerce? If they had an effect on
interstate commerce, was that effect more than minimal? If that
establishment deals in services; the patron must ask himself if he
constitutes a transient guest by Federal standards of transiency; if he
has come to rest too long to be a "transient," can he still be considered
in interstate commerce as an interstate traveler? Otherwise, the
patron must determine whether the service he seeks has any other
substantial effect on interstate commerce.

Can any one of us say in good conscience that the free exercise of
a human right should be dependent upon such'incalculables? Can
we say that human rights should be subject to such legislative and
judicial vagaries? When other bases of Federal power are available
does it serve the ends of justice to treat our fellow citizens like so
many chattels with rights only of, by, and in commerce? Let me say,
that were I to be a direct beneficiary of this bill, I would be deeply
offended by such treatment.

Throughout the course of the hearings many witnesses expressed
the hope that we would act to remove the vicious affronts to human
dignity which result.from discriminations in public accommodations.
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If we accept a bill based on the commerce clause alone we run the
risk of supplanting them with new affronts to dignity.

-.. ADDITIONAL CONSIDERATIONS

The problems and intricacies of the commerce clause approach are
not unique to the body of the bill itself. A review of the proceedings
before this committee will demonstrate how deeply "commerce"
imbued our thinking.

The bill as introduced had 79 lines of "findings." These findings
spoke of (1) the increasing mobility of people, (2) the difficulty of
finding accommodations for minority groups with the resultant reduc-
tion in the flow of human commerce, () the burdens placed on inter-
state commerce by such restrictions (4) limitations on the normal
distribution of goods and people, and finally, (6) the loss of mobility
of the labor force with a restriction on commercial and industrial
expansion. The tenor of these writings was goods, services, and
dollars, not human rights, human dignity, and human equality. The
stated concern was materialistic rather than human. The committee
amended away these findings but declined to amend the commerce
clause approach which these findings supported. Now the bill is less
commercial in tone but only because its materialistic, trappings are
gone.

In addition to the findings of the bill the following propositions were
set forth during the hearings as reasons for passing this bill:

(1) Discrimination in public accommodations weakens our
-national defense by harming troop morale.

(2) Discrimination impedes the fight on illiteracy.
(3) Discrimination interferes with the mobility of labor.
(4) Discrimination impairs the conduct of our foreign relations.
(5) Discrimination reduces our gross national product by ad-

versely affecting land, air, and sea transportation and the free
flow of goods and services.

(6) Discrimination makes more difficult the selling job of the
U,S. Information Agency.

Undoubtedly, these arguments are sound. But they are to be noted
for failing to mention the very worth of the man the bill seeks to assist.
Aru we too timid to legislatively recognize the protection of the dignity
and humanity of man as a lawful and proper objective of our powers?
Who is to deny that discrimination on the basis of race is an insult to
human majesty which ought to be remedied for that reason alone?

WORDS VERSUS DEEDS

There were some bright spots in the hearings. For example, the
Attorney General referred to a statement of John Adams on page 22
of the hearing as follows:

The eternal and immutable laws of justice and morality are
paramount to all human legislation.

Again on page 25 the Attorney General said:
All thinking Americans have grown increasingly aware

that discrimination must stop-not only because it is legally
insupportable, economically wasteful, and socially destruc-
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tive, but above all because it is morally wrong. (Emphasis
supplied.)

But the bill he supports, which we now report, does not focus on the
moral issue.

Later on in the testimony I posed this question to Burke Marshall:
Mr. Marshall, getting down to fundamentals, is discrim-

ination the basic evil we think it is, because of its effect on
commerce or because of its effect on man and his dignity?

Mr. Marshall replied:
Senator, I think that discrimination is a basic evil because

of its effect on people. [Emphasis supplied.]
But the bill he supports, which we now report, does not focus on

the moral issue.
Mr. Marshall went on to note that discrimination also had an effect

on commerce, and Congress had the power to deal with that effort.
Senator Pastore responded to Mr. Marshall's answer:

I believe in this bill, because I believe in the dignity of
man, not because it impedes our commerce * * * Now, it
might well be that I can effect the same remedy through the
commerce clause. But I like to feel that what we are talking
about is a moral issue an issue that involves the morality
of this great country of ours.

Despite the assurances by administration witnesses that they, too,
were concerned with moral issues, they made no move to modify the
commerce clause approach.

MY PROPOSALS

In response to this variance between words and deeds I prepared
two alternative or additional proposals to the bill. Their tenor was
one of history and human rights read together. Without any prior
consultation with him I asked the most preeminent legal scholar
scheduled to come before the committee Dean Erwin Griswold, dean
of the Harvard Law School and a member of the Civil Rights Com-
mission, what he thought of these proposals. Our dialogue on my
14th amendment proposal, together with subsequent comments by
Dean Griswold, follows:

Senator PROUTY. I would like to ask you about an ap-
proach which I think has not been suggested heretofore and
get your general reaction.

The first clause of section 1 of the 14th amendment pro-
vides and I quote:

"All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside."

Section 5 of the 14th amendment provides, and I quote:
"The Congress shall have power to enforce, by appropriate

legislation, the provisions of this article."
Would you read or could you read these two provisions

together and conclude that as an incident of the Federal
legislative power Congress could describe and define incidents
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of national citizenship to include national protection of
civil rights?

Mr. GRIswoLD. I don't know, Senator. I have never
given thought to that particular question. That seems to me
to be stretching the first section of the 14th amendment quite
far. But perhaps it is a stretch that can and should be made.

Certainly being a citizen of the United States means
something. And Congress might well have power to pre-
scribe what are the essential characteristics of American
citizenship which might well include nondiscrimination.

Senator PROUTY. Assuming that the Supreme Court might
conclude that Congress has the power to define rights of.
national citizenship so that civil rights could be protected by
the Federal Government, would there be any requirement for.
a finding of State action before Federal protection could come
into play?

Mr. RSIBwOLD. No, Senator, to the extent that you could
proceed under section 1, the requirement of State action
oily comes in with respect to the due process and equal
protection clauses, which I think are in section 2.

I can only say that I have never given consideration to
the possible scope and application of section 1, and the more
I think of it, in the few seconds since you first suggested it,
the more potentialities it seems to me to have.

And later in a discussion with Senator Cooper on the 14th amend-
ment, Dean Griswold stated:

Mr. GRIswoLD. Indeed, I am more and more impressed by
Senator Prouty's suggestion, and it seems to me it might
well be specifically stated that Congress was, in doing this,
defining and prescribing the rights of citizens of the United
States under the 14th amendment.

And again with Senator Pastore:
Mr. GmRwoLD. Insofar as the 1883 decision involved

no State action at all, and insofar as it was relying on only
section 2 of the 14th amendment, I think I would agree with
the decision. Senator Cooper is talking about a situation
where adequate State action is involved. Senator Prouty
suggested the relevance of section 1 of the 14th amendment.
And one of my associates here has just called my attention
to the famous case of Edwards v. California, which involved
the migrants from Oklahoma going to California, and
California tried to keep them out. The Supreme Court
held that they could not, saying that "the right to move
freely from State to State is an incident of national
citizenship.

It seems to me that that case furnish strong authority
for saying that Congress, under section 1 -and section 5
of the 14th amendment,has power to prescribe that the right
to move freely from State to State-and that includes
being accommodated when you move, because you can't
move and just sleep in the ditch by the side of the road-is a
right which Congress can *prescribe under the 14th
amendment.
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Senator PASTORE. Would you go so far as to say it is an
inherent right of the citizen of the United States under the
14th amendment to be treated equally, without discrimina-
tion with regard to race or color under the spirit of the 14th
amendment, even in the case of privately owned public
facilities?

Mr. GRISWOLD. In places of public accommodations; yes,
sir, Senator.

In addition to this unique 14th amendment proposal I included a
13th amendment proposition. Note the very valuable law review
article on the subject which appears in appendix F. My conversation
with Dean Griswold follows:

Senator PROUTY. Justice Harlan sitting in the Civil
Rights cases of 1883, felt it was indisputable that there are
burdens and disabilities which constitute badges of slavery
and servitude and that Congress had the power to enact legis-
lation of a direct and primary character for the eradication
not only of the institution of slavery but also of its badges
and incidents. Milton Konvitz, writing in "A Century
of Civil Rights" said that the attributes of slavery included
the attitude by the slaveowner that (1) the Negro was in
his proper status as a slave, that (2) the slaveowner had
the obligation to protect the slave, and (3) slavery was good,
justified, a blessing to both races, morally right and wholly
consistent with justice reason, and Christianity.

When Governor Wallace was here, he testified that segre-
gation was (1) proper, (2) offered the Negro a good life, (3)
was good, justified, a blessing to both races, morally right,
and wholly consonant with reason and Christianity.

There is a striking similarity between these two statements.
Would you say that segregation as a system is "slavery"

within the contemplation of the framers of the 13th amend-
ment?

Mr. GRISWOLD. Yes, I think so. This is quite consistent
with, and is in support of, the position I have suggested
here; that in addition to the commerce clause and the 14th
amendment, Congress should definitely utilize its powers
under the 13th amendment in passing the pending bill.

Justice Harlan used "badges" of slavery. I said "vestiges"
of slavery. I think we mean exactly the same thing.

My formalized proposal took the form of the bill, S. 2037, a copy of
which is attached as appendix 1. S. 2037 would have founded the
bill solely on the 13th and 14th amendments. In committee, I
offered S. 2037 as an amendment in the nature of a substitute for the
administration bill. Subsequent to that time, I prepared another
amendment in the nature of a substitute which would, if adopted, have
based the bill primarily on the 13th and 14th amendments for protec-
tion of the human rights involved while simultaneously offering
protection for the commercial rights sought to be protected by the
administration bill. That proposal is attached as appendix C.
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THB MECHANICS OF MY PROPOSALS

Let us examine S. 2037 and the subsequent proposal for a moment.
S. 2037 first sought to abolish certain discrimination in the use of all

truly "public", accommodations. The discrimination to be eliminated
was that discrimination which is a vestige or historical outgrowth of
the slavery sought to be abolished by the-13th amendment to the U.S.
Constitution. This proposition clearly had the 13th amendment as
its foundation and therefore was closely related to protection of the
Negro in his use of the public accommodations.

Secondly, S. 2037 sought to prevent discrimination against a person
seeking to exercise his human right to move freely from place to place,
where such discrimination hindered him directly or indirectly in the
exercise of this right. Clearly, when a traveler can't find lodging or
food for his family on the same basis as such accommodations are
offered to other travelers of a different color, the human right to move
about is severely diminished.

Thirdly, S. 2037 sought to prohibit discrimination in the use of
public accommodations which would deny or impair any right or
incident of citizenship protected by the 14th amendment.

Although I have set out what I believe to be a full justification for
these proposals in my brief, appendix A, I would like at this point
to set forth in a most general way how my proposals would operate,
and compare this operation with the administration's bill.

THE FOUNDATION AND OPERATION OF MY PROPOSALS

From my reading of the legislative history of the 13th and 14th
amendments to the U.S. Constitution, I concluded that the intention
of the framers to elevate the freed slaves to full civil freedom has been
sidetracked by history. Various judicial, legislative, and executive
obstruction have fallen across the path to full citizenship.

In the last 10 years however, great transformations have taken
place in the courts in their consideration of civil rights problems.

The case of Brown v. Board of Education established the principle
that segregation in itself was a wrong that the Federal courts could
enjoin when the State or its agency was involved.

Cases involving sit-in demonstrations overturned State convictions
for criminal trespass on the grounds that the statutory or other official
State ground for basing the prosecution operated to deny equal pro-
tection of the laws.

The development of the Federal power to enjoin State-tainted
activities i skillfully and adequately set out in the law review articles
on this subject in appendix D. Note also recent Supreme Court
decisions in this area set out in appendix E.

Similarly, tie executive branch has undertaken some reform in
hiring and supervisory practices relating to racial discrimination, but
has not yet approached full exercise of its powers in this area.

The Congress, in the Civil Rights Acts of 1967 and 1960 commenced
a program of reform leading ultimately toward fulfillment of the
objectives of the post-Civil War amendments.

t is notable however that each of the branches of the Federal
Government has been called upon to use or has used an indirect means
to support a Federal policy against racial discrimination. The judi-
ciary has had to stretch the concept of "State action" close to its
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expandable limits. (See article on concurring opinions of Mr. Justice
Douglas, app. D.) As c refully noted in the Texas Law Review
article in appendix D, State action can be found to some degree in
almost every private transaction. Reason dictates that at some point
no causal nexus should be found between the State participation and
the act sought to be prevented. What is the limit of the court's
power at that terminus?

The executive branch, through the Department of Defense, has
sought to withhold the purchasing power of individual members of
the Armed Forces from communities reluctant to acknowledge this
Federal policy. Clearly, a military boycott of segregated accom-
modations is not a strict defense objective.

Finally, the Congress is being called on to use indirect legislative
means to enforce this Federal policy. The Attorney General asked
this committee, as reported on page 19 of the hearings, to legislate
protections for human beings in their use of the common privileges
by using the same source of Federal power as was used in the Federal
Insecticide, Fungicide, and Rodenticide Act; the Live Stock Con-
tagious Disease Acts; the Gambling Devices Act of 1962, and other
assorted acts which appear in appendix G. A brief look at these
previous exercises of Federal legislative power under the commerce
clause make it demonstrably clear that the bill we now report out is
more than an indirect legislative device. It is an illogical attempt to
treat humans as chattels with rights arising only from commerce.

I am unable io find any rational relationship between the previous
exercises of Federal legislative power under the commerce clause and
the right we now seek to protect. The shortest distance between a
wrong and a remedy is a direct legislative approach.

Having cognizance of the wrong and a historical look at the power
the post-Civil War amendments vested in Congress I concluded that
my approach, as formalized in S. 2037 met most of the needs.

First, S. 2037 was direct. I sought to abolish the historical conse-
quences of slavery and enable the son of the slave to attain the full
stature of citizenship. The bill didn't concern itself with commerce.
A person seeking protection of the bill wouldn't need to make a series
of educated guesses about the establishment's relationship to inter-
state commerce. The bill applied to all public establishments.

Secondly, the bill called into play a heretofore little used provision
of the 14th amendment, the 1st clause of the 1st section. In the
light of the legislative history of the 14th amendment I felt that this
clause when read together with section 5 of the 14th amendment
offered a foundation for a comprehensive public accommodations
bill. The first clause states:

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside.

The fifth section gave Congress the power to legislate to enforce
the amendment.

Federal citizenship was made dominant over State citizenship,
reversing the pre-Civil War status of citizenship. Congress ac-
quired new obligations to persons born or naturalized within the
jurisdiction of the'United States.

To say that there are rights and duties flowing from the status
of citizenship is to state the obvious. The rights to protection abroad
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and access to public office at home are rights flowing from citizen-
ship. Military service and taxes are typical obligations. Since Fed-
eral citizenship is dominant, the Federal Government has the power
to define and enumerate the rights inherent in such citizenship and
protect those rights with direct and primary legislation. The power
of definition and enumeration arises from and is limited by the
Constitution.

THE CONSTITUTIONALITY OF MY PROPOSALS

It was clearly an objective of the 13th and 14th amendments to
remove the Negro from slavery and elevate him to full citizenship. A
reading of the legislative history confirms this. Thus, the 1st clause
of the 1st section of the 14th amendment is the proper foundation
for my approach.

From both civil rights opponents and proponents I have heard the
claim that the 14th amendment cannot sustain this bill because the
14th amendment is a prohibition against State action. Surely, many
cases make this point. But no case so saying has had under consid-
eration the first clause of the first section. In the language of that
clause there is no requirement that there be State action. (See also
the previous mentioned comment of Dean Griswold on this point.)

The 0iil Rights cases of 1883 are not a bar to this bill. Not only
have the foundations on which those decisions were based been repudi-
ated by history, but my bill calls into aid a new and different provision
of the 14th amendment. Additionally, the limitations on the 13th
amendment which appear in those cases are overcome by my bill's
determination that there are vestiges of slavery which Congress can
seek to eradicate under section 2 of the 13th amendment. Congress
has the power to make such a determination. See the article by
tenBroeck, appendix F.

Finally, in order to get the proposal before the Senate, I combined
my approach with the administration approach and offered the com-
bimation as a substitute in committee. The amendment was tabled.
The combination appears as appendix C. As you will notice, the
emphasis of the combination approach is still on the moral grounds,
the grounds of human rights. The administration approach was
in no way weakened; the commerce clause was only put in its proper
perspective as a proposal to protect commercial rights, not human
rights.

This combination of approaches is broad in scope. It is broader
and stronger than the administration bill alone. To my mind it is
also more direct and more honest. It treats man as man with rights
flowing from his existence. It fills the present void between moral
words and legislative deeds. Note the striking similarity between the
Attorney General's presentation before the committee and the objec-
tives of my proposals.

The Attorney General recognized the affront to citizenship on page
24 of the hearings when he said:

* * ir most of the past hundred years .we have im-
posed the duties of citizenship on the Negro without allowing
hhim to enjoy the benefits. We have demanded that hbobey
the same laws as the white man, pay the same taxes, fight and
die in the same wars. Yet, In'iearly every part of the coun-
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try, he remains the victim of humiliation and deprivation
no white citizen would tolerate. (Emphasis supplied.]

And, indeed, he alluded to the same combination of 13th and 14th
amendment foundations that I have proposed when he said on the
same page:

with the adoption of the 13th, 14th, and 15th amendments,
the American Negro was freed from slavery and made a
citizen in full standing-on paper at least.

And at page 18 he said:
Plainly, when a customer is turned away from (a public

accommodation) because of the color of his skin, it imposes
a badge of inferiority on that citizen which he has every right
to resent.

I hope, if S. 1732 comes to the floor, that those concerned with the
dignity of man will give some thought to my proposals, keeping inmind that:

The issue before the Congress and the people is not so much theright of a dollar to pass from State to State as it is the right of
man to pass freely across a great nation regardless 'of his race.

The issue is not an interstate hamburger at a shabby lunch
counter, but the right of a citizen to purchase sustenance.

The issue is not whether an inn or motel is on Route 66 or acountry subroad, but whether there is room in any inn for acitizen who happens to be black and weary.
The issue is not whether this great Nation suffers a diminish-

ment in its gross national product, but whether the dignity andhumanity of man as man shall be forever chained to slavery's
progeny.

Man is not an article of commerce, and as a citizen he deserves tobe protected because he is a citizen and not because he has a dollarin his pocket.



APPENDIX A

PUBLIC ACCOMMODATIONS

Brief in support of the amendment proposed by Senator Winston L.
Prouty to S. 1732.

I. THE HUMAN RIGHT TO MOVE ABOUT

The fundamental right of the people of the United States to move
freely and easily from place to place is a right older than the Consti-
tution itself.

The wide open spaces of the American Colonies had great appeal for
English subjects who were the victims of restrictions on freedom of
movement in the mother country.

Great unhappiness and frustration was caused by the statute of
apprenticeship passed in Queen Elizabeth's reign which kept a man
from going to a new town where workmen were badly needed. Indeed,
on the eve of our Declaration of Independence it was said of England:

"[It] is often more difficult for a poor man to pass theartificial
boundary pf a parish, than an arm of the sea or a ridge of high moun-
tains a pa* s ' n . e go

Although freedom of movement was universally recognized in the
new country, relatively lit le islation was enacted by the colonists
on this lasic freedom. One of the more sinificant provisions was put
into the Massachusetts Body of Liberties m 1641: "Every man of or
within this Jurisdiction shal have free libertie not with standing any
Civill power, to remove both himselfe and, his familie at their pleasure
out of the same, . . . ."

This generous attitude aboit outgoing settlers was accompanied by
liberality toward incoming persons:

"If any people of other Nations professing the true Christian
Religion shall flee to us froni the Tiranny or oppression of their
persecutors, or from famine, warres, or the like necessary and com-
pulsarie cause They shall be entertayned and succoured among us,
according to that power and prudence God shall give us."

The people of Rhode Island, viewing the right'to move about
freely as a fundamental right, got a clause inserted in their charter
which gave each person the lawful right "to passe and repasse with
freedome into and through the rest of the English Collonies, upon
their lawful and civil occasions."

With or without sanction in law, freedom of movement within the
Colonies was nurtured and came into full bloom.

It was given formal recognition in and was guaranteed by the
Articles of Confederation. The crystal clear language of the fourth
of these articles clothes the right to pass freely from State to State
with all those incidents.which are necessary to make it a practical,
as distinguished from a theoretical, freedom. The language speaks
for itself:
I Smith, "Wealth of Nations," book 1, near the end ofeb. 10.
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"The better to secure and perpetuate mutual friendship and inter-
course among the people of the different States in this Union, the free
inhabitants of each of these States * * * shall be entitled to all
privileges and immunities of free citizens in the several States; and
the people of each State shall have free ingress and regress to and from
any other State, and shall enjoy therein all the privileges of trade
and commerce * * *"

In exercising his free ingress and regress to and from other States,
the free citizen, under the Articles of Confederation, was entitled to
all privileges and immunities of free citizens in the several States and
was empowered to enjoy all the privileges of trade and commerce.

The framers of the Articles of Confederation knew that the right
to pass freely from State to State wduld be an empty right if it did
not carry with it as an inseparable incident "all the privileges of
trade and commerce."

The traveler, however far he journeys, may need food, drink, and
repose. The inns and other places of public accommodation of the
time were few and far between and one of the necessary privileges of
trade and commerce was the privilege of ready access to public
accommodations.

It had been well settled for hundreds of years prior to the Articles
of Confederation that the innkeeper was absolutely bound to receive
and serve persons applying for food and lodging unless he had some
reasonable ground for refusing to furnish them. This common law
principle was recognized as early as the reign of Henry VI (1422-01)
in an anonymous case, as well as in 14 Henry VII, folio 21, in the
case of Rez v. Bishop of Chester,

The principle was also upheld as the law by courts in many of the
several States, including 'Delaware, Virginia, North Carolina, and
Alabama.

The most often cited case with respect to the common law duty of
innkeepers is Rez v. Ioene, 7 Car. & P. 213, which states simply:
"The Innkeeper is not to select his gubsts."

In Beale v. Posey, 72 Ala. 323, 1882, the Alabama court likened
the innkeeper to the common carrier and noted that "Each is engaged
in public employ ent, bound, in the absence of reasonable grounds for
refusal, to serve all having a necessity for their services." :

It is obvious that even prior to the adoption of the Constitution of
the United States, a free inhabitant thereof could pass freely and
easily from State to State and enjoy all the privileges of trade and
commerce.

Article IV, section 2 of the Constitution, like article IV of the Arti-
cles of Confederation, was designed to guard the liberty of each citizen.
to travel unhampered and unobstructed throughout the several
States .

Opinions of the courts vouchsafe this conclusion. For example,
Corfetd v. CoryeU, 6 Fed. Cas 646, 551;Passenger cases, 7 How. 283
492; 'andall v. Nevada, 6 Wall 35, 49; Pau vViginia, 8 Wall, 168,
180; Ward v. Maryland, 12 Wall. 4i8, 430; Slaug er-Houseeses, 16
Wal. 36, 76; United States v. Wheeler, 254 U.S. 281, 290, 2970 Tua
v. Raict, 239 U.S. 33.

I-0s3 0 - 64 -p. - 2
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The first paragraph of the second section of the fourth article of the
Constitution is in these words:

"The citizens of each State shall be entitled to all privileges and
immunities of citizens in the several States.

The legal consequences of this provision depend -
1. On the personal application of the words, '. is citizens of each

State, and--
2. On the rights encompassed within the phrase, ' ill privileges and

immunities of citizens.
The interpretation of the term "citizens of each State" in article

IV, section 2 of the Constitution, was, in the early history of this
country, judicially considered only in cases where the question was:
Can persons of The Negro race be citizens within the meaning of this
clause?

There were a number of State statutes prohibiting the immigration
of free colored persons ' and their validity was discussed in a number
of cases.

According to the cases interpreting these statutes, it was the unan-
imous view that the would be unconstitutional were Negroes to
be held citizens of a State within the meaning of article IV, section 2.

The question of the constitutionality of those State laws which
prohibited the immigration of free colored persons, or of those of
some seaboard States which subjected free colored persons on board
vessels, while within their harbors, to imprisonment, etc., were
never brought before the tribunals of the National Government even
as late as 1862.

In the case of Dred &cot v. Sanford, 19 Howard 393 et seq. Chief
Justice Taney, delivering the opinion of the Court, held that slaves
and descendants of slaves were not intended to be included under the
word "citizens" in the Constitution and could, therefore, claim none
of the rights and privileges which that instrument provides for and
secures to citizens of the United States.

Basically, it was the view of Chief Justice Taney that both the
Congress and the States were without power to make the Negro a
citizen within the meaning of that termin article IV section 2. He
was of the opinion that Negroes were not in the minds of the framers
of the Constitution "when they were conferring special rights and
privileges upon the citizens of a State in every other part of the
Union. *

Yet Taney did admit that if colored persons were entitled to the
privileges and immunities of citizens, they would be exempt from
the operation of the special laws and from the police regulations
which affected them. "It would give," he said, "to persons of the
Negro race, who were recognized as citizens in any one State of the
Union, the right to enter every other State whenever they pleased,
singly or in companies, without pass or passport, and without ob-
struction, to sojourn there as long as they pleased to go where they
pleased at every hour of the day or night without molestation, * * *

Although Taney erred in deciding what persons were entitled to
the protection of article IV section 2 of the Constitution, he was
correct in assessing the broad scope of this provision.

Siee references at bottom of p. 279, Hurd, "Law of Freedom and Bondage In the United States," vol. 2'P. 412, Dred Scdt dedston.
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This is brought sharply to focus in his dissenting opinion in the
Passenger, cases, 7 Howal 283 492:

"We are all citizens of the United States; and as members of the
same community, must have the right to pass and repass through
every part of it without interruption, as freely as in our own States."

The right to travel as seen by Taney was the right to move with
freedom both between and within the several States.

Justice Curtis in the Dred Scott case took sharp issue with the views
of Chief Justice Taney. On pages 573 and 574 of the decision, he
pointed out that the constitutional law of several of the States made
Neroes citizens of such States at the time of the ratification of the
Articles of Confederation. He goes on to discuss events that took
place when the Articles of Confederation were under consideration by
the Congress, and he has this to say:

"The fourth of the fundamental articles of the Confederation was as
follows: 'The free inhabitants of each of.these States, paupers, vaga-
bonds, and fugitives from justice, excepted, shall be entitled to all the
privileges and immunities of free citizens in the several States.'

"The fact that free persons of color were citizens of some of the
several States, and the consequence, that this fourth article of the
Confederation would have the effect to confer on such persons the
privileges and immunities of general citizenship, were not only known
to those who framed and adopted those articles but the evidence is
decisive, that the fourth article was intended to have that effect, and
that more restricted language, which would have excluded such persons,
was deliberatel and purpose rejected.

"On the 25th of June, 178 the Articles of Confederation being
under consideration by the congress, the delegates from South
Carolina moved to amend this fourth article, by inserting after the
word 'free,' and before the word 'inhabitants,' the word 'white,'
so that the privileges and immunities of general'oitizenship would be
secured only to white persons. Two States voted for the amendment,
eight States against it, and the vote of one State was divided. The
language of the article stood unchanged; and both by its terms of
inclusion, 'free inhabitants, and the strong implication from its
terms of exclusion, 'paupers, vagabonds, and fugitives from Justice,'
who alone were excepted, it is clear that, under the Confederation
and at the time of the adoption .of the Constitution, free colored
persons of African descent might be, and by reason of their citizenship
In certain States, were entitled to the privileges and immunities of
general citizenship of the United States."

While Justices Taney and Curtis differed in their interpretation of
the words "the citizens of each State," in article IV of the Constitu.
tion, they were not at odds on the rights epoompassed within the
phrase "all privileges and Immunities ofcitizens."

There remains then to ask whether the right of free movement was
an incident of State citizenship or of national citizenship prior to the
adoption of the 14th atnendment in 1868.

Certainly, in the earlier oases there are statements suggesting that
the right to move about freely is an incident of State citizenship,
guarded against discriminatory State action by article IV section 2,
of the Constitution. See Oorfld V. CorryeU 4 Wash. O.d. 871, 881;
Paul v. Virginia, 8 Wall 168, 180; Ward v. Maryland, 12 Wall. 418,
430; U.S. v. Wheeer, 284 U.S. 281, 298.
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According to the dicta of those cases, a State could not hinder the
free movement of persons who were not residents of that State. This
is true because the fourth article forbids a State to discriminate
against citizens of other States in favor of its own.

What happens, however, if a State imposes restrictions on freedom
of movement which apply alike to both residents and nonresidents?
This question arose in tle case of Crandall v. Nevada, 6 Wallace 35,
which was decided in 1867 prior to the adoption of the 14th amendment.

The Legislature of Nevada enacted that "there shall be levied and
collected a capitation tax of one dollar upon every person leaving the
State by any railroad, stage coach, or other vehicle engaged or em-
ployed in the business of transporting passengers for hire," and that
the proprietors, owners, and corporations so engaged should pay the
said tax of one dollar for each and every person so conveyed or trans-
ported from the State.

Crandall who was employed by a stage company, refused to pay
the tax. He was arrested and convicted. From the highest court of
Nevada, he appealed on the ground that the State law violated the
Constitution of the United States. The U.S. Supreme Court struck
down the State tax imposed upon "every person leaving the State."

Mr. Justice Miller, in writing the opinion, did not reply upon
article IV, section 2. Indeed, he could not so rely because the State
statute applied to both citizens and noncitizens.
* The reach of the Crandall case is at once long and significant. Its
holding meant that freedom of movement was not a freedom pro-
tected solely by article IV, section 2. It meant as well that a State
may not restrict the locomotion of its own citizens.

Crandall had, too, an even greater signification because it held that
the right to move anywhere in the land without impediment was a
right of national citizenship. The right was seen as essential to the
national character of our Government and was no less real because
it was implied rather than expressly stated.

Nowhere in the OrandaU opinion is it said that the right of free
movement is a right of State citizenship safeguarded only by article
IV, section 2. The right secured in this case was a right of national
citizenship, finding its origin in the "implied guarantees" of the
Constitution.

This view of the Orandal case is reaffirmed in the Slaughter-House
cases (16 Wallace at pp. 76-79).

What then may Congress do to shield the liberty of transit which
Mr. Justice Miller declared to be "protected by implied guarantees"
of the Constitution?

We find' our answer in the "necessary and proper" clause of article
I section 8. of the fundamental charter, as elucidated by Marshall's
classic opinion in McOulloch v. Maryland, 4 Wheaton 316: "Let the
end be legitimate," he wrote, "let it be within the scope of the Con-
stitution, and all means which are appropriate, which are plainly
adapted to that end which are not prohibited, but consist with the
letter and spirit of the Constitution are constitutional."

Indeed, it has been uniformly held that the Federal Government
has the power, whether expressly given or not, to secure and protect
rights conferred or guaranteed by the Constitution (United States v.
Reese, 02 U.S. 214; Strauder v. W. Va., 100 U.S. 303).

In using such power, Congress can enact laws for the protection
of citizens both as against the States and individuals in the States.
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In the clear language of Mr. Justice Burton: "Cases holding that
those clauses [of the 14th amendment) are directed only at State
action are not authority for the contention that Congress may not
pass laws supporting rights which exist apart from the 14th amend-
ment."'

Since there is a right guaranteed by the Constitution to pass freely
throughout this broad land of ours, it must be seen as a right in full
measure and not as a right in vacuo. In the words of Mr. Justice
Field, who spoke for the Supreme Court in Oumning v. Missouri:
"The Constitution deals with substance, not shadows."

We come now to the query: Does the vitality of liberty of transit,
a liberty of national citizenship, ebb and flow with every whim of the
State and every caprice and bias of the lunch-counter proprietor?

Or to put it another way, is freedom of movement an elusive and
ephemeral thing whose journey's end is reached when the citizen
traveler is hungry and cannot purchase food or is weary and can find
no repose?

Certainly the right of locomotion, on Main Street and on the great
highways of the Nation, carries with it the right to secure the sus-
tenance and sleep upon which further locomotion may depend. If
liberty of transit means less than that, then it "is only a promise to
the ear to be broken to the hope, a teasing illusion like a munificent
bequest in a pauper's will."

II. THE 18TH AMENDMENT AND THE POWER OF CONGRESS

I have shown that before and under the Constitution of the United
States as originally adopted, it was the right of each citizen to pass
freely from place to place and to enjoy as an attribute of that right
all the privileges of trade and commerce.

The purpose of this section is to examine the 13th amendment and
to determine whether consistent with its spirit and scope, Congress
may pass a valid law to prevent discrimination or segregation in
public accommodations where such discrimination or segregation is a
vestige or historical outgrowth of slavery.

In construing this constitutional provision, let us follow the precept
of Ez parts Barn, 121 U.S. 1, 12, that "It is never to be forgotten that,
in the construction of the language of the Constitution * * *, as in-
deed in all other instances where construction becomes necessary, we
are to place ourselves as nearly as possible in the condition of the men
who framed that instrument."

The safest rule of interpretation will be found to be to look to the
nature and objects of the particular powers, duties, and rights, "with
all lights and aids of contemporary history." Priggs. v. Cor., 16
Peters 60.

So then shall we proceed to consider the state of things which
existed before and at the time the 13th amendment was adopted, the
mischiefs complained of or apprehended, and the remedy intended to
be provided for existing or anticipated evils.

When the Civil War erupted, slavery pf the African race existed in
15 States of the Union. The legal code fettering persons in that
condition was everywhere harsh and severe. U.S. v. Rhodes, 27 Fed.

4 CG~ts v. Hsr4i, (841 U.S. e64), dlsaentI ono opon of Mr. Justie Burton with whom Mr. Istke
Black and Mr. Doulus concur.



CIVIL RIGHTS--PUBLIC ACCOMMODATIONS

Cas. p. 793. A distinguished writer said: "They cannot take property
by descent or purchase; and all they find and all they own belongs to
their master. They cannot make contracts, and they are deprived of
civil rights. They are assets for the payment of debts, and cannot
be emancipated by will or otherwise to the prejudice of creditors."
2 Kent. Comm. 281, 282.

Indeed, it was held in South Carolina that an indictment would
not lie for the homicide of a slave unless a statute so directed. State
v. Fleming (1847) 2 Strobhart's R., 464.

Bizarre and cruel punishments were an accepted fact. In Maryland,
slaves could have their ears cropped on order of a justice, and in
another State, rewards were given for the scalps of fugitive Negroes.6

The eminent Kent, cited previously, tells us that colored persons
who tried to write or to read the Scriptures could be punished by
flogging. I quote him in part:

"In Georgia, by an act of 1829, no person is permitted to teach a
slave, a negro; or a free person of color to read or write. So in Virginia,
by a statute of 1830, meetings of free negroes to learn reading or writing
are unlawful, and subject them to corporal punishment; and it is
unlawful for white persons to assemble with free negroes or slaves to
teach them to read or write. The prohibitory act of the legislature of
Alabama passed at the session of 1831-2, relative to the instruction
to be given to the slaves or free colored population, or exhortation, or
preaching to them, or any mischievous influence attempted to be
exerted over them, is sufficiently penal. Laws of similar import are
presumed to exist in the other slaveholding states, but in Louisiana
the law on the subject is armed with tenfold severity. It not only
forbids any person teaching slaves to read or write, but it declares
that any person using language in any public discourse from the bar,
bench, state, or pulpit, or any other place, or in any private conversa-
tion, or making use of any sign or actions having a tendency to produce
discontent among the free colored population or insubordination
among the slaves, or who shall be knowingly instrumental in bringing
into the state any paper, book, or pamphlet having a like tendency,
shall on conviction, be punishable with imprisonment or death, at
the discretion of the court."

Those who now hold that slavery meant only a "condition of en-
forced compulsory service of one to another," have turned their eyes
from history and their hearts from human rights.

A truer estimate of slavery's scope was possible for judges at the
time than distorting distance is likely to vouchsafe.

In the Dred Scott case, Mr. Justice Curtis gives us such an esti-
mate: "* * * the status of slavery embraces every condition, from
that in which the slave is known to the law simply as a chattel with
no civil rights, to that in which he is recognized as a person for all
purposes save the compulsory power of directing and receiving the
fruits of his labor." &cot v. Sanford, 19 Howard 393, 623 et seq.

Involuntary servitude, then is not synonymous with slavery.
Rather it is only one of its conditions. That more than involuntary
servitude is abolished by the 13th amendment is obvious from reading
its provisions.

"Section 1. Neither Slavery no: involuntary servitude, except as a
punishment for crime whereof the party shall have been duly con-

SThe former w made posslbk in Maryland by an act of 1723, the latter by a South Carolina act of 1740
' 'for the better ,rdertg and governin Negroes and other slaves in this province."
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victed, shall exist within the United States, or any place subject to
their jurisdiction.

"Section 2. Congress shall have power to enforce this article by
appropriate legislation."

The "Black Codes" of the first half of the 19th century are indeed a
guide to what slavery was all about and to what the 13th amendment
was designed to abolish.

I have made an extensive survey of the State laws in existence
prior to December 1865, whet. ratification of the 13th amendment was
proclaimed. In areas where slavery subsisted, all States had on
their books statutes restrictive and oppressive of the Negro-both
slave and free.*

Especially limited was the free mobility of the slave and even the
free Negro. He could not ride horseback or leave the plantation of
his master without permission duly signed. He was prohibited from
assembling to learn, and whites were prohibited from teaching him.

Here in the District of Columbia, the slave had a 10 o'clock curfew
and could not frequent the Capitol square without business to perform.
The free Negro could not settle where he pleased due to laws which
would return him to slavery or make it financially prohibitive to stay.

In Virginia, a free Negro or a slave was prohibited from going at
large, and free Negroes could not immigrate into the State.

In Kentucky a slave could not work for hire.
Maryland prevented not only slaves, but also free Negroes from

using boats for purposes other than that of the master on the Potomac
River.

In North Carolina, a slave could not own or attempt to sell cattle.
In Missouri Negroes meeting to hold instruction-going to school-

was an unlawful assemblage.
And, these "Black Codes" were not confined solely to the States of

the South.
The District of Columbia provided for 40 lashes for any meeting of

Negroes at night.
The common law made no distinction on account of race or color,

and slavery, being contrary to natural right was developed only by
State and local law. Whatever conditions shall attend the status of
slavery must depend on the law which creates and upholds it.

Mr. Justice Curtis informs us that "not only may the status of
slavery be created and measured by (State and local] law, but the rights,
powers, and obligations, which grow out of that status, must be
defined, protected, and enforced by such laws."

If then the status of slavery may be measured by State and local
law, it would serve us well to exanmne that law in order to determine
what rights slaves had in respect of the facilities of public accom-
modations.

Under the laws of Georgia, white persons were prohibited from
selling provisions or any other commodities to any slave unless the
slave could produce a ticket from his or her owner, manager, or
employer.7

n outh Carolina, peddlers were forbidden to deal with slaves.
Any slave could not be absent from home without a ticket or purchase

Sk complete and detailed analysis oftbhee Biek Oodes an exetlent study is"bTe Iw of reom
IadO Ondtl the United States by Jobn odman Hard, Attle Brown & o, Boston,1.

STa was y remaonofa statute enacted In I76.
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any commodity without a ticket from his master. Slaves without
tickets could be seized and punished by any white person.

Tennessee prohibited trading with slaves, and North Carolina even
prevented slaves from trading with free Negroes. In Arkansas, tavern
keepers and other managers of public accommodations were not per-
mittd to sell'liquor and other commodities to slaves.

These and numerous other examples of laws restricting the Negro
in his use of public accommodations were part and parcel of the
institution of slavery; and as Mr. Justice Curtis said, that institution
may be measured by the statutes which created and protected it.

"Slaves were imperfectly, if at all, protected from the grossest
outrages by the whites. Justice was not for them. The charities
and rights of the domestic relations had no legal existence among
them. The shadow of the evil fell upon the free blacks. They had
but few-civil and no political rights in the slave States. Many of the
badges of the bondman's degradation were fastened upon them.
Their condition, like his, though not so bad, was helpless and hopeless"
(U.S. v. Rhodes, 27 Fed. Cases, 793).

Here, then, is.the state of law and here the state of things which
existed before and at the time the 13th amendment was adopted.
We have reviewed the mischiefs complained of and we shall later look
at the remedy intended to be provided for these evils.

Throughout the Civil War, Negroes had shown great sympathy
with the Unlin cause. By the time it was ended, 200,000 had become
soldiers in the Union armies. The colored race had strong claims
upon the justice and generosity of the Nation. Immense considera-
tions of policy, decency, and right were added factors.

The simple abolition of involuntary servitude, "leaving (antislave]
laws and this exclusive power of the States over the emancipated in
force,4 would have beer a phantom of delusion." Legislative burdens
on the Negro would have een exacerbated:

"Under the guise of police and other regulations, slavery would
have been in effect restored, perhaps in a worse form, and the gift
of freedom would have been a curse instead of a blessing to those
intended to be benefitted" (U.S. v. R/odes, 27 Fed. Cases 794).

Thus far we have endeavored "to place ourselves as nearly as
possible in the condition of the men who framed (the 13th amend-
ment)," using the lights and aids of contemporary history.

Although the Supreme Court has relegated that amendment to a
position of insignificance indicating that it did nothing more than to
abolish the ownership of one man by another, such a view does not
square with the legislative history of the 13th article.

Few if any, of the judges who have given the amendment a limited
scope have thought it worthwhile to review the proceedings of the
Congress which proposed it in order to determine what it was that
they were seeking to accomplish.

"There is hardly a question raised as to the true meaning of a pro-
vision of the old, original Constitution that resort hasnot been had to
Elliott's Debates, to ascertain what the framers of the instrument
declared at the time that'they intended to accomplish * * * ' 8

My study of the unhappy events that led up to the 13th amendment,
and the statements of those who sponsored and favored, as well as
those who object to its submission and passage, convinces me that

R*J?. 4 so. L. Boe. (N.B.) 666, a (1879).
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one of the chief objects that the provisions of the amendment were
intended to accomplish was to establish freedom and to protect all
men, black and white, bond and free, fully and equally, in the enjoy-
ment of all the essential rights which inhere in and constitute that
freedom.

It may be that the Civil War was the immediate cause of the courage
of the Congressmen who brought about the adoption of the amend-
ment; but it was the amendment itself, and not the war to which the
Negro both slwae andfree might look for the assurances he needed that,
as a man with dignity, he would now be afforded the dignity of man.

Senator Trumbull, of Illinois, the leader of the proponents of the
amendment and chairman of the Senate Judiciary Committee, left no
doubt about it. As he saw it, the task of Congress was "to abolish
slavery, not only in name but in fact." Because "it is idle to say that
a man is free who cannot go and come at pleasure whocannot buy
and sell, who cannot enforce his rights," Congress must "give effect
to the provision * * * making all persons free."' *

Note with care that Trumbill saw in the emancipating amendment
congressional power to protect the right of the Negro to come and go,
to buy and sell., He did not conceive the right to be so narrow as,to
exclude the privilege of access, on an equal basis with whites, in the
use of public accommodations. .

The indictment of the slavery the 13th amendment was intended
to abolish was dramatically set forth by HenryWilson, an eloquent
abolitionist Senator from Massachusetts. Wilson declared:.

"If this amendment shall be incorporated by the will of the Nation
into the Constitution of the United States, it will obliterate the last
lingering vestiges of the slave system; chattelizing, degrading and
bloody codes; its dark, malignant barbarizing spirit * ,*: :

The object of the amendment, then, was to do away with all ves-
tiges of the institution of slavery and not simply to abolish but one
of its conditions.

.That the opponents of the amendment in Congress recognized this
intention is clear from the statements of Representative William S.
Holman, of Indiana, an ardent foe of the amendment: .

"(The amendment) confer on. Congress the power ,to invade, any
State to enforce the freedom of the African in:war or peace. ,What
is the meaning of all that? Is freedom the simple exemption from
personal serVitude? No, sir,. mere exemption from servitude is' a
miserable idea of freedom *, * , ..-

Other opponents. knew': perfectly. well that, the 13th amendment
had within it the means by which the slave would be free in every
sense of that term

Specifically, one opponent of the 13th amendment, Anson Herrick
of New York, contended that with the 13th amendment,

"The slavery issue * * is legitimately merged in the higher issue
of the right of the States to control their domestic affairs * * * ".

Perhaps more succinctly, and more clearly, Robert Mallory of Ken-
tuoky, a bitter opponent of the amendment, concluded: . '

"* * *you propose to leave them [the emancipated Negrol where
they are freed, and protect them in their right to remain there. You
do iot intend, however, to leave teit to t tender mercies of those

SCOorpsfoDal Olobe, gtb Oo., 1 eeIs, p. 48 I65).
Soonsons O h$be, 88th og., It ees., p. 2e.
11 (uoe ssonl Olobe, 88thb oo ., tt Ms., p. 361.
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States. You propose by a most flagrant violation of their rights to
hold the control of this large class in these various States in your own
hands." 1

One by one the opponents of the 13th amendment made eloquent
declamations about its sweeping scope.- They particularized their
fears 'and apprehensions and viewed the measure as utterly revo-
lutionary.

Fernando Wood, Democrat of New York, thought the new article
would subvert the whole constitutional system.

The remarks of Representative Kelley of Pennsylvania did nothing
to quiet the fears of those who felt the amendment represented a great
extension of the power of the Central Government. Kelley had this
to say:

"This proposed amendment is designed * * * to accomplish the
very purpose with which they charge us in the begninng, namely
the abortion of slavery in the United States and the po tical and
social elevation of Negroes to all the rights of white man." "

From all this, are we to conclude that there is no end to the auth-
ity of the Congress under the 13th amendment? The Democrats
in'Congress also feared that the 13th amendment clothed the Congress
with limitless power to interfere with the administration of justice
and law within the States. Not so, said Representative Joseph
Crinnell of Iowa. He insisted that the amendment did not include
political enfranchisement of the Negro. 'Natural rights, to which
the amendment speaks, is one thing but political franchises are quite
another. The right to vote is not a natural ight, not a right of
citizenship. "If," said Crinnell "political' rights must necessarily
follow the possession of personal liberty, then all but male citizens
in our country are slaves. "

What the "13th amendment actually meant is perhaps best deter-
mined from the debates and speeches of Senator Lyman Trumbull.
The Senator from Illinois leaves no doubt as to precisely what that
amendment actually means: It recognizes in all citizens of the United
States the right to freedom, to the exercise of natural rights of man
which exist independently from the adoption even of the Constitution
itself, and it provides to the Congress the implements necessary to
guarantee and to enforce these special rights for any aggrieved
individual.
'In a word, the paramount purpose of article XIII was to abolish

slavery and to secure for men those rights which slavery denied.
Among those rights which slavery denied the Negro was the right

to buy a meal, a loaf of bread, or even a hoe in the accommodation of
his choice.

Senator 'William Stewart, moderate, from Nevada, said that after
the 13th amendment Congress could forevermore guarantee the
freedman "a chance to live, a chance to hold property, * * * a
chance to enjoy his civil rights, a chance to rise in the scale of human-
ity, a chance to bea man * * ." *

We have given him freedom, he said, "and that implies that he shall
have all the civil rights necessary to the enjoyment of that freedom."

aoopeaslotal lobe, 38th Oong., Ist ess., p. 293-2983.
SOoglonalobe, 38th ong., It tes., p. 28.
14 9 Californa Law Review, 181, ten Broek "e 18th Amendment," Congressional Oobe, 38th ong.

2d seas., 302 (IS).
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Observe the use of the wordj'all." It is found again in the remarks
of Senator Henry S. Lane, from Indiana, who argued:

"They (the Negroes) are free by the constitutional amend-
ment * * * and entitled to all the privileges * * *of other free
citizens of the United States."

He declared that it is the especial duty of Congress by the second
section of that amendment, by appropriate legislation to carry out
that emancipation.

Senator Lane continues in this vein:
"If that second section were not embraced in the amendment at

all your duty would be as strong, the duty would be paramount, to
protect them in all rights as free and manumitted people."

Senator John Sherman, of Ohio, maintained that the amendment
would protect "the right to go anywhere within the United States"
and gave Congress "the power * * * to secure all * * * rights of
freedom by appropriate legislation."

The slavery which was within the scope of the 13th article moved
way beyond the personal burden of the slaves and the characteristics
of immediate bondage. Congressional debates reiterated what the
history of the abolition drive had already made unmistakably clear.
The free colored person, South and North, was only little less op-
pressedi imposed uponand restricted then his enslaved brethren. He
was bowed by the weight of all the incidents, burdens and badges of
slavery save only one, the condition of compulsory labor. "The
Great Crusade" had as its object the freedom of. the so-called free
Negro as well as that of the "hapless bondman" and the liberty of both
was intended to be secured by the 13th amendment.' :-

The liberty which the 13th article would bring into being was item-
ized time and time again in the congressional debates. . According to
the men in Congress at that time the amendment would "convert
into a man that which the law. had declared to be a chattel.", It
would "bring the Constitution into avowed harmony with the Declara-
tion of Independence." It: would "secure to the oppressed slave his
natural and God-given rights " "the rights of mankind." The
amendment would signify that the "rights of mankind without regard
to color or race are respected, and protected,"

Let us turn again to the actual text of the 13th amendment:
"Section 1. Neither Slavery nor involuntary servitude, except as a

punishment for crime whereof the patty shall have been duly con-
victed, shall exist within the United States, or any place subject to
their jurisdiction.

"Section 2. Congress shall havepower to enforce this article by
appropriate legislation." -.

That the first clause of the 13th amendment,.was self-executing
presents no problem to any man who can read. lWithout any other
provision than this section, Congress would have had authority to
give.complete effect to the abolition of slavery thereby decreed. It
would have been authorized to put in requisition the executive and
judicial, as well as the legislative power, with all the energy needed
for that purpose.

i The work of Wt Breek prtviopsly eted, at p. I79.
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In the words of Judge Swayne:
"The second section of the amendment was added out of abundant

caution. It authorizes Congress to select, from time to time, the
means that might be deemed appropriate to the end.""

The second section was intended to give expressly to Congress the
power to bestow "practical freedom" upon the Negro and to leave
no room for doubt or cavil upon the subject.

Judge Swayne declared that the results have shown the wisdom of
this action. "Almost simultaneously with the adoption of the
amendment, [a] course of legislative oppression was begun" and the
black codes, customs, and practices of the late 19th century became as
harsh and severe as those slave codes of the 18th and early 19th
centuries.

At least two of the Justices of the Supreme Court, in opinions
delivered at circuit before the post-Civil War reaction had set in, took
the view that the 13th amendment was broad in scope and carried
with it ample authority to undo the continued oppression of the colored
people."
- It was a Supreme Court nearly two decades removed from the insti-

tution of slavery that shafted the heart of the 13th amendment in
the Oivl Rights cases.

It was a court that, save Harlan t paid no heed to the legislative
history of that amendment, a practice that had been adhered to by
jurisconsultants from the first days of the original Constitution,

Even the misguided decision in the Oivil Righis cases concedes that:
"Under the 13th amendment, the legislation, so far as necessary or

proper to eradicate all forms and incidents of slavery and involuntary
servitude- may be direct and primary, operating upon the acts of
individuals, whether sanctioned by State legislation or not."

I believe with Senatbrs Trumbull, Stewart, and Lane,'and, indeed,
the overwhelming majority of the men of the 38th and 39th Congresses,
that'the 13th amendment gave the Negro freedom and the legislative
branch power to protect all the civil rights necessary for the enjoyment
of that freedom. And that high on the scale of these rights is the full
and free use of public accommodations, devoid of any discrimination
or segregation which is a vestige or historical outgrowth of slavery.

We meet now to consider, whether the *13tliamendment has all the
majesty and force which its authors intended it to possess. We meet
to: consider a proposal offered pursuant to that amendment which
strikes at a type of discrimination and segregation that had its origin
in the weltermg agony of slavery.

The overriding issue is whether the 13th amendment protects a
right which slavery denied.

'In evaluating the proposal I have submitted, I ask that you bear
clearly in mind the principle in our jurisprudence: 'that an act of
Congress is not to be' declared unconstitutional unless the lack of
power to pass it is so clear as to admit of no doubt. Every cavil is
to be resolved in favor of the validity of the law.

itr. 0. V. Rsdo, Ti Fed. Cases. .
' Justie 8wayne U.. v. RAode#,27 Fed. Cases 78; OkfJstie Chase In MAeer o tElabetk TuMIr,

lAbb.85 (cU.8. . The Rhtodets se involved the right of a Negro to tetlfy against whlte man In the
courts of Kentuky denied by the laws of that State. In the Tra~ ce, tbe Chief justice struck down
under the "tull e tual benefit of the laws" provision of the Civil Rihts Act, a Maryland system for
apprenteingr Nelro children to their former masters under conditions more rigorous those appled
to other apprentices. See albo Sm v. Moody, 2 Ind. 299,306 (186): Peore v. Wuifton, 36 CaT . 68
(80W).
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"The opposition between the Constittition and the law should be
such, that the judge feels a clear and strong conviction of their
incompatability with each other" (Fletcher v. Peck, 6 Cranch 128).

"The presumption, indeed, must always be in favor of the validity
of laws, if the contrary is not' clearly demonstrated" (Cooper v.
Telfair, 4 Dall. (4 U.S.) 18).

"A remedial power in the Constitution is to be construed liberally"
(Chisholm v. Georgia, 2 Dall. (2 U.S.) 476).

Liberty and slavery are opposed one to the other, and if you undo
only one of the conditions of slavery, the condition of compulsory
labor, you have the shadow of the former and the substance of the
latter.

The Constitution, as amended by the 13th article, dedicated this
Nation to more than the absence of voluntary labor. It consecrated
the republic to freedom in every inch and corner of its vast expanse.
Freedom in.full measure, freedom for all ages and times, freedom in
all public places-these are the aims of the mighty and majestic
instrument of the 13th amendment. .

Is it, indeed, too much to say that the amendment holds within it
a power sufficient to prevent a man from being denied a'ham sandwich
when he is hungry and has the price to pay for it?

III. THE 14TH AMENDMENT AND THE RIGHTS OF CITIZEN

The scope and purpose of the 14th amendment must be gathered
said the Slaughter-House cases (16 Wall. 67, 68), frpm "the history of
the times." -

Before that amendmentbecame the law of the land, th Constitu-
tion did not declare what persons born within the several States were
citizens of the United States and Congress had no express power so to
declare.

The only power specifically given Congress to legislate concerning
citizenship was confined to the removal of the disabilities of foreign
birth.

The Constitution left to the States the determination what persons,
born within their respective limits, would acquire by birth citizenship
of the United States.

The States rights argument was that insofar as there was a Federal
citizenship, it arose out of State citizenship and was subordinate to it.

In debate on the "Force Bill " Mr, Callihoun saidin the Senate:
"It by citizen of the United States he [another Senator] means a

citizen at large one whose citizenship extends to the entire geograph-
ical limits of the country without having a local citizenship in some
State or Territory, a sort of citizen of the world, all I have to say, is
that such a citizen wold be a perfect nondescript; thatnot a'single
individual of this description can be found in the entire mass of our
population. Notwithstanding all the pomp and display of ploquence
on the occason, every citizen is a citizen of some State O9r Territory
and as such, under an express provision of the Constitition, is entitled
to all the privileges and immunities of citizens in the several etates;
and it is in this and no other sense that we are citizens of the United
States.'" For Mr. Calhoun's argument on the "Force BIill,' see his
Works, II,: 242.

Afterward came the Dred Scott decision, Seot v, aniford (19 Hlowerd
393 (1857)). Its effect was to deny that national citizenship was a



CIVIL ROIHTS-PUBLIC ACCOMMODATIONS

necessary result of State citizenship; and it held that no State could
confer citizenship upon one of African blood, at birth or later, so as
to bring him within the protection of the constitutional provision for
the enjoyment of privileges and immunities in the several States on a
par with those enjoyed in the State of his citizenship.

SThe celebrated 14th amendment brought into the Constitution a
definition of national citizenship and it made that citizenship the
dominant and paramount allegiance among us.l

Justice Jackson, in Edwards v. Clifornia, spoke of the object of the
citizenship clause when he declared:

"The power of citizenship as a shield against oppression was widely
known from the example of Paul's Roman citizenship, which sent the
centurion scurrying to his higher-ups with the message: 'Take heed
what thou doest: for this man is a Roman.' I suppose none of us
doubts that the hope of imparting to American citizenship some of
this vitality was the purpose of declaring in the 14th amendment:
'All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside.'"

Note carefully how the first clause of that amendment gave national
citizenship supremacy. By its very terms one could be a citizen of
the United States without being a citizen of any State.

Why this sweeping change in the concept of citizenship unless it
carries with it certain fundamental rights, the abridgement of which-
by man or State-the Constitution would no longer tolerate?

It is to those fundamental rights arising out of the citizenship
clause of the 14th amendment that this section will be addressed.

True, there are other provisions of the 14th amendment, but they
are largely negative in character arid seek to prohibit the States from
interfering with the privileges and immunities of citizens of the
United States or from denying to any person due process of law or
equal protection of the laws.

Since these propositions are negatively stated, the judiciary is
their natural guardian and legislation is rarely needed for their
implementation.

Clause 1, however, is positive in nature and must lean on an active
legislative arm or else wither and lose its vitality. That it was meant
to give more than mere nomenclature of citizenship is brought sharply
to focus by Mr. Justice Harlan:

"The first clause of the first section-'All persons born or naturalized
in the United States, and subject to the jurisdiction thereof, are
citizens of the United States, and of the State wherein they reside'-is
of a distinctly affirmative character. In its application to the colored
race previously liberated, it created and granted, as well citizenship
of the United States, as citizenship of the State in which they re-
spectively resided." "

The citizenship thereby obtained, by the Negroes, as a result of
an affirmative grant from the Nation, may be secured, not solely by
the judicial branch of the Government, but by congressional legisla-
tion of "a primary direct character."

This is so, said Harlan, "because the power of Congress is not
restricted to the enforcement of prohibitions upon State laws or

I t Elrda v. e lnt orir k, 14 U.89.10. IU.S , lo (n o).nrring.
I DitsUnln opinion by Mr. Jutli' nsrten In tbe CttrRIh .Ms, 109 U.9. 8,44 (1883).
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State action. It is, in terms.distinct and positive, to enforce 'the
provisions of this article' of amendment' not simply those of a pro-
hibitive character, but the provisions-all of the provisions-affirma-
tive and prohibitive, of the amendment." "

:The distinguished legal scholar Horace Edgar Flack, who canvassed
newspaper coverage and speeches concerning the popular discussion
of the adoption of the 14th amendment, asserts that:

"The declarations and statements of newspapers, writers, and
speakers * * * show avery clearly * * the general opinion held in
the North. That opinion, brie stated, was that the amendment
embodied the civil rights bill and gave Congress the power to define
and secure the privileges of citizens of the United States." "

It is no novel theory then to suggest that the legislative branch has
clear authority to define and protect the rights of "citizens" and to
declare that among these rights is the right to full and equal enjoy-
ment of public accommodations.

Representative Jonathan Bingham, who may without exaggeration
be called the James Madison of the 14th amendment, since he wrote
virtually all of it, pointed out that before the ratification of the 13th
and 14th amendments it was forbidden by law and custom "to help
a slave who was ready to perish; to give him shelter, or break with
him his crust of bread." "

The distinguished and able Bingham would not concede for a
minute that the 14th amendment left Congress powerless to act
against individuals who deny rights to free citizens. These are his
words:

"Who dare say, now that the Constitution has been amended, that
the Nation cannot by law provide against all such abuses and denials
of right as these in States and by States, or combinations ofpersons?" "
[Emphasis supplied.]

Since clauses 2, 3, and 4 of the first section of the 14th amendment
speak only of what a State may not do, it is patently clear that the
Federal Government may move against "combinations of persons"
only by virtue of the affirmatively stated citizenship clause and section
5 which gives Congress the power to enforce that clause.

It is small wonder then that Cooley says in his treatise on "Consti-
tutional Limitations" (6th ed., p. 369, star p. 294:)

"The most important clause in the 14th amendment is that part
of section 1 which declares that all persons born or naturalized in the
United States and subject to the jurisdiction thereof, are citizens of
the United States and of the State wherein they reside. This provision
very properly puts an end to any question of the title of the freedman
and others of their race to the rights of citizenship."

Mr. Dawes, a Member of the 39th Congress which adopted the 14th
amendment, placed an equally high value on the citizenship clause
of that amendment:

"After the bloody sacrifice of our four years' war, we gave the most
grand of all these rights, privileges, and immunities, by one single
amendment to the Constitution, to four millions of American citizens
who sprang into being, as it were, by the wave of a magio wand.
Still further, every person born on the soil was made a citizen and
clothed with them all."

9* 9. t.. 1O.t.
St lrk, ;'TM Adoptin ofthe Fourteoth Amendmot"OS)l we m. ) -164.

* Ool~0)ioOote, ad4 OOng., lIt me., (Ion), apwdi, m pp. 4
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Dawes goes on to say;
"It is all these, Mr Speaker, which are comprehended in the words

'American citizen,'; an it is to protect and to secure him in these
rights, privileges, and immunities this bill [a civil rights measure]
is before the House."

SSenator Hbward was a coauthor of the 14th amendment in that it
was a Howard modification that added the citizenship clause to that
amendment. He gave an important speebh on May 23, 18661 ex-
plainiirg what he had intended to accomplish. In summarizing
Senator Howard's words the Bostotn Daily Advertiser declared:

"The first clause of the first section was intended to secure to the
citizens of all the States the privileges which are in their nature
fundamental,, and which belong of right to all persons in a free gov-
ernment. There was now no' power in the Constitution to enforce
its guarantees of those rights. They stoodsimply as declarations * * *.
The great object of the first section, fortified by the fifth was to * * *
throw the same shield over the black man as over the white, over the
humble man as over the powerful."

I have said that the scope and purpose of the 14th amendment
must be gathered from the history of the times. Perhaps nothing
indicates more clearly the scope of that amendment than the nature
of the civil rights statutes approved by the men who actually framed
the constitutional modification.

As an appendix to this section there will be a short survey of these
laws, the nature of which spotlights the original understanding of the
14th amendment.
:On can cull from these legislative enactments the peripheral

intendmnents of the framers of the 14th amendment. It must be
remembered that these civil rights acts above mentioned were enacted
contemporaneously with the amendments in questioti by a Congress
made up in gbod measure by the framers of these same amendments.

That the courts at subsequent times limited sote of these enact-
ments does not detract from the question of what was intended by the
framers. -The restrictive actions of the courts can be explained as the
product of many forces-not the least of which was a feeling expressed
b-President Johnson and implied by Mr. Justice Bradley that the
Congress was becoming inordinately powerful. The court undertook
to redress the balance

Another most important force at work was the oft-mentioned but
clearly erroneous impression that oppressed Negroes had remedies
available, from the State.

One can readily see how a court, operating under these assumptions,
might think the power balance of dominant importance.

Add to this consideration the fact that most of the statutes in
question imposed criminal penalties for situations involving issues of
morality and one can lend some sympathy to judicial hesitancy.
But, however, these decisions may be viewed, "the dourt dep rted
from the familiar rule requirin, in th iterpretaion of constitutional
provisions, that full effect be given to the intent with which they were
adopted.",r! (Justice Harlan, dissenting in the Oi ol Rights cases,
103 U.S. 3,26.). .

Despite the fact "'that- much of this legislation was bomr 6f that
vengeful spirit which to no small degree envenomed the Reconstruction

M onerol wlo, on i'Sp. I(187), poO& ob. : e . ; -, a; e
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era (see Screws v. U:S. (325 U.S. 91, 140) 194D * i* * [t was
worded to serve as a basis for safeguarding the rights of citizens,
black or white, in all parts of the country. The rights ingled out
for protection were, with few exceptions, rights that enlightened
persons have always regarded as fundamentally important to a citizen
in a free society. Sectional malice and partisan hatred may have
played their part in bringing about the enactment of these laws. But
on their face they did no violence to the democratic principle-and
offered many possibilities for constructive use in furthering the cause
of individual rights." (Carr, "Federal Protection of Civil Rights,"
p. 40.)

The fact that the Supreme Court gave too narrow an interpretation
of the 14th amendment, where the rights of citizens are involved, has
been recognized by the Court itself.

Mr. Justice Moody speaking in the name of the Court in the famous
case of Twining v. New Jersey (211 U.S. 78) said of the Slaughter
House case:

"Criticism of this case has never entirely ceased, nor has it ever
received universal assent by members of this Court. Undoubtedly,
it gave much less effect to the 14th amendment than some of the
public men active in framing it intended, and disappointed many
others."

On the 6ther hand, he said, if the views of the minority had pre-
vailed, it is easy to see how far the authority and independence of the
States would have been diminished. , , i

In effect Justice Moody was saying we did notgive the 14th amend-
ment the effect it was supposed to have.because it would give too
much power to Congress. '

The argument, if a valid one, was one which 'ouht to have been
addressed to Congress when the amendment was discussed, or to the
State legislatures when considered for ratification. It has no place
in any court of. lawwhen the language of the Constitutioh under
study contains no ambiguity. If the effect of the 14th amendment
was to greatly enlarge the power of Congress it was 0 because the
American people had thus decreed and it was not the function of the
Court to defeat their will. .

Both the majority and minority in the Slaughter Hous cases were
wrong. -The true mtention of the framers:of the ' 14th amendment
was to place all civil rights under the Federal Goverrnment but only
to the extent of preventing infringement by discrimination.* i

It should be made unmistakably cleat that I have referred to the
Slaughter Houe cases only to show how'the Supte in Court has gone
astray in falling to give the 14th amendmentthe full intendment of
its framers.

Slaughter House dealt with the second clause of the 14th amend-
ment, the "privileges and immunities" clause, which is nbt affirma-
tively stated as is the citizenship clause, around which my' entire
argument revolve. :v . .

One last word about the 8laugdar House cases before We'return td the
citizenship clause, .. - ... ...
.Wehave dieussed the narrow intersretatioh, the Suprem6 Court

gave the "privileges and immiiltles" clause in those cases. It'il
interesting to note, however, that about 2 yeas earlier an entirely

Se. "Oon0 not by ndk rty," tLW i . boadti, p. 11.
28-08 40-.4-dt 1--
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different view had been taken by Mr. Justice Woods, who was holding
a circuit court in the southern district of Alabama. The decision of
this court is striking and takes into full account the objectives of the
men who wrote the 14th amendment. What asks the Justice are the
privileges and immunities of citizens of the Inited States? He gives
this response:

"They are undoubtedly those * * * which belong of right to the
citizens of all free States, and which have at all times been enjoyed by
the citizens of the several States which compose this Union from the
time of their becoming free, independent and sovereign." "

Certainly it can be said that from the inception of the Union,
citizens have had a right under the common law to partake of the
advantages of public accommodations. Slaves, no, but citizens, yes;
and by virtue of the 14th amendment the one-time slave became a
citizen.

Chief Justice Taney, who was no great champion of human rights,
declared that citizens had the right "to go where they pleased at
every hour of the day or night."

As American citizens, all of us have the free and absolute right to
move about freely in this great country of ours. No State or indi-
vidual can interfere with this ripht without becoming subject to
possible Federal sanctions. This right, flowing from the very nature
of our national existence, has received the protection of our Federal
courts.

As early as 1868 the Supreme Court held that a citizen had a right
to pass freely through each of the several States (Orandall v. Nevada,
6 Wallace 361 (1868)).

It ought to be remembered that the Orandall case arose before the
adoption of the 14th amendment. Subsequent to the 14th amend-
ment, the Supreme Court in Edwards v. California (314 U.S. 160
(1941)) reaffirmed this right to pass freely'from State to State.

Mr. Justice Jackson, in a concurring opinion in that case, expressed
the same view which I hold with respect to the administration's
civil rights'bill.

After other members of the Court had sought to protect Edwards'
rights within the scope of the commerce clause, Justice Jackson noted
that "to hold that the measure of his rights is the commerce clause is
likely to result eventually either in distorting the commercial law or
in denaturing human rights."

He then stated that it was a privilege of citizenship of the United
States to enter any State of the Union, either for temporary sojourn
or for the establishment of permanent residence therein and for
gaining resultant citizenship thereof.

In the words of Justice Jackson, "If national citizenship means
less than this it means nothing. * *" (See also Twining v. N.J.,
211 U.S. 78 at 97.)

Taney, who spoke for the majority of the court in the Dred Scott
decision, had in earlier cases (Passenger cases, 7 Howard 283, 292)
said that: "We are all citizens of the United States; and as members
of the same community, must have the right to pass and repass
through every part of it without interruption, as freely as in our own
States."

i tt.& . na, wna. caW 79, 1,082.
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And from the language of Chief Justice Fuller in Williams v. Fears
(170 U.S. 270, 274): "Undoubtedly the right of locomotion, the
right to remove from one place to another according to inclination,
is an attribute of personal liberty, and the right, ordinarily of free
transit from or through the territory of any State, is a right secured
by the 14th amendment and other provisions of the Constitution."

Therefore clearly, the right I seek to protect is a right of long-
standing judicial recognition.

The declaration of citizenship in the 14th amendment had a col-
lateral effect on rights of persons arising out of residence in a State.
Prior to the 14th amendment, a citizen of one State going into another
State was to enjoy all the privileges and immunities of the citizens of
the host State by virtue of article IV, section 2, of the Constitution.
But the Dred Scott decision denied that a Negro had such citizen-
ship as would entitle him to all the privileges and immunities of the
host State. So article IV, section 2, came to mean that every white
citizen of one State shall have all the privileges and immunities of
the white citizens of the several States. But, the 14th amendment
abolished this distinction and now any citizen of any State shall be
accorded the privileges and immunities of the citizens, be they black
or white, of the several States.

Since our Constitution does not recognize such concepts as black
citizen and white citizen a Negro traveling from State to State
shall have the right to the full and equal enjoyment of all the privileges
extended to any citizen of the host State.

We have seen that the right to use inns and other places of public
accommodation was a fundamental common law right. We now
come to the question of how that right is related to other rights.

Clearly, the liberty to move about in this grand Nation of ours
could not be exercised were it not for the availability of food and
lodging at the convenience of the traveler. Where persons are denied
food and lodging because of their race an arbitrary and irrational
barrier is thrown across the road of travel, and these persons are effec-
tively deterred from exercising this basic liberty. The incidental
side effects to such deterrence are varied and of national concern.

The mobility of labor is impaired and unemployment in single areas
grows inordinately high.

Education and the quest of knowledge are impaired because all our
citizens cannot see our great country; they are not permitted to sow
the varied seeds of our national character; nor are they able to reap
the vast rewards of our geographical treasury.

Interstate comnrerce is burdened. But, all these harms are only
incidental to the fhct that an essential national right of one of our
citizens is denied him solely because of his race.

Public accommodations are privileges extended- generally, to all
citizens of the several States. History has considered as an essential
privilege of any citizen the equal privilege of trade and commerce.
The common law recognized this fact and offered- -enforcement-
machinery.

With the advent of slavery, some o our States saw fit to negate the
common law. I have no doubt that but for slavery the law of most, if
not all, of our several States would support this privilege today. In
some 32 States the law does support that principle, The other States
have historical familiarity with the principle and I am sorry they have
chosen not to follow its dictates.
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SCongress has the power to protect a Federally created right from all
adverse forces. That Congress has this power was implied in Collins
v. Hardyman (341 U.S. 651) and sustained in Reese's case (92 U.S.
214 at 217):

lightss and immunities created by, or dependent upon, the Con-
stitution of the United States can be protected by Congress. The
form and the manner of protection may be such as Congress in the
legitimate exercise of its legislative discretion shall provide. These
may be varied to meet the necessities of the particular right to be
protected."

The fact that much of the 14th amendment speaks in terms of
prohibitions upon the States does not negate all possible exercise df
Federal legislative power against individual impairment of Federal
rights. Federal power over State activities must be expressly given
by .the Constitution because of the nature of our Federal system.
But the very nature of government itself permits the sovereign to
protect against all comers the rights that naturally flow from the
sovereign's existence. .Congress may direct prohibitions against the
impairment of certain civil rights by individuals. This does not
preclude the State from enacting the same prohibitions. Congress is
not now seeking to solely occupy the field of civil'rights or trample
upon State powers. It is only seeking to redress the infringement of
the rights of national citizens in those instances where the States have
failed to provide such protectibonin the 100 years allowed them.

As Justice Wood stated in the Hall case.(supra note 26), the 14th
amendment is broad enough to protect those privieges that "(were at
all times * * * enjoyed by the citizens of the several States * *
from the time of their becoming free, independent, and sovereign" until
the time of the adoption of the 14th amendment. Among these rights
were the right to obtain food and lodging in a public establishment
and the right to travel arid enjoy all privileges of trade and commerce.

That the objectives of my bill are legitimate and soundly based
on the constitutional powers of Congress itself is self-evident. With
13th and'14th amendment protections joined together, equal access
to all the public accommodations enumerated in the bill becomes a
valid legislative objective and Federal enforcement of this goal is
clearly necessary and proper.

I hold, and it haslong been held, that positive rights and privileges
were intended to be secured and were in fact secured by the 14th
amendment (Strauder v. Wett Virginia, 100 U.S. 303 and Ez Parte
Virginia, 100 U.S. 339)."
SThe argument that the amendment contains only prohibitions upon

the States entirely overlooks the language of the first clause of the
first section which declares: , . :
. "All persons boin or naturalized in the United States, and subject
to the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside."

-Through. this clearly affirmAtive provision, Congress, by virtue of
section 5 of' he 14th amendment, may pass legislation of a direct and
primary nature to protect and enforce that status of citizenship and
all its attendant'rights.'

vse als atir k5 a tte. i bad i4rDs Sqa ted. 2dt. s stands for the tDroDoitti that the
t1tbh menmnt t be the bso of an con for lnJutki l the actions of viduals when
IlndTiduals attempt to Intrfe wtb ribts ad duties p bd by the 14th amendment.
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Senator Howard, the author of the citizenship clause of the 14th

amendment, saw its purposes to be large and magnificent. He
described the crowning glory of the 14th amendment in these words:

"We desired to put this question of citizenship and the rights of
citizens and freedmen * * * beyond the * * * power of gentlemen* * * who would pull the whole system up by the roots and destroy
it, and expose the freedmen again to the oppressions of their oldmasters.""

SUBAPPENDIX

ENACTMENTS PURSUANT TO THE 14TH AMENDMENT BY CONGRESSES
CONSTITUTED BY MANY OF THE FRAMERS OF THAT AMENDMENT

Within the historical context of the post-Civil War period the 14thamendment might be viewed as a device to perfect and clarify the
constitutional demands of the 13th amendmentt.

As I have previously pointed out, the 13th amendment was intended
to have a much broader impact than the abolition of institutionalized
slavery-theeconomic system. Not only wrs this purpose clearly
stated in the language of the amendment itself, but legislation passedpursuant to the amendment was sweeping in scope,.On March 13, 1866, Congresspassed a bill known as the Civil
Rights or Enforcement Act. Entitled "An act to protect all persons
in the United States in their civil rights, ind furnish the means oftheir vindication," " it was aimed at outlawing the "black codes."
All persons born in the United States were. declared citizens thereof.The bill further sought to provide eqiality among the races as to their
rights to make and enforce contract, to su, be parties give evidenceand inherit, purchase, lease, sell, hold an4 convey rea and personal
property and to fu and equal benefit of all laws and. proceedingfor the security of person and property." In several of ts pro'sons,
the bill was remarkably parallel to the 14th amendment, ut it pre-dated that amendment. :

When the bill was presented to Preident Johnson for his signature,
hereturned it, vetoed. e objected to the bill on the several groundsthat :

The Negroes were too newly fr6ed to possess the requisite quali-
ftilons to entitle them to all the privileges and immunities of citizensof the United Sittes.

(2) The civil rights enumerated in thebill were already secured toall aliens, and it might be assumed that they were already secured tothe Negro as well.
(3) Ifthe principle of the bill were admitted,'Congr could leis-

late against racial discrimination with regard to voting, office holdig,
jury service and the like.

(4) Former Federal-State power relationships would be unduly
uprooted.

Congress completely rebuffed Johnson's objections. The Senate
repassed the bill by a vote of 33 to 15; the House of Representatives
repassed it by a vote of 122 to 44 and the bill became law on April 9,1866.

However, Congress, to eliminate reasonable doubt as to the consti-
tutional basis for this bill, undertook within 2 months to frame the 14th

04As4r l Obt, st ms., h MoN., p. W.
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amendment." The 14th amendment passed the Senate on June 8,
1866, the House of Representatives on June 13, 1866, and ratification
was completed on July 9, 1868. Upon ratification the Civil Rights
Act of 1866 was reenacted. The adoption of the 14th amendment and
the reenactment of the Civil Rights Act of 1866 do not demonstrate
the inadequacy of the 13th amendment for the purposes sought of it
by Congress. Rather these events demonstrate that the 13th and
14th amendments read together empower the Congress to carry out
the many aims and purposes expressed during the formulation of these
amendments.

Thus, the adoption of the 14th amendment did more than provide a
constitutional basis for one civil rights act. It was adopted "to
obviate objection to legislation of a similar character, extending the
protection of the National Government over the common rights of all
citizens of the United States. Accordingly, after its ratification
Congress reenacted the act, under the belief that, whatever doubts
may have previously existed of its validity, they were removed by
the amendment." 1

*A brief survey of contemporaneous post-14th amendment civil
rights acts will further indicate the congressionally intended scope of
that amendment.

The second Civil Rights or Enforcement Act was passed by Con-
gress on May 31, 1870. It was later amended by the act of February
28, 1871. Both acts were designed to implement the 14th and 15th
amendments by providing Federal machinery to supervise elections
in the States. Stiff penalties were provided for interference with the
exercise of the franchise based on race or color.

An act of April 20 1871, the Ku Klux Klan Act penalized private
action, under color of law, which deprived persons of their rights under
the laws or Constitution of the United States. The bill levied penal-
ties for conspiracy to overthrow the Government of the United States
or to prevent the execution of its laws and authorized the President to
use military force to suppress unlawful action when States were unable
or unwilling to prevent interferences with citizens rights or the
obstruction of the Federal Govenment processes.

The Civil Rights Act of March 1, 1875, was designed to guarantee
the Negroes equal accoinmodations with white citizens in all inns
public conveyances, theaters, and other places of amusement. Refusal
by private persons to provide such accommodations was declared to be
a misdemeanor, and injured parties were given the right to sue for
damages.
. Two other acts, the Slave Kidnaping Act of May 21, 1866, and the
Peonage Abolition Act of March 2, 1867, made criminal kidnaping
any person with the intention of placing him in slavery or otherwise
reducing a person to a condition of involuntary servitude.

N Knoritz nd 1skes. "A Century of Civil R tI" p. St.
u Mr. Justice Fields, MhoaUr Houe cases (I6WaI. 97, 7).



APPENDIX B

8 CONGRESS Z S. 2037IsT Son 0* *i

IN THE SENATE OF THE UNITED STATES

AUousT 9, 1963

Mr. PBoUTY introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL

To provide for the protection of certain rights of citizenship, the
free exercise of certain privileges of citizenship, and the benefit of
certain immunities of citizenship.
Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled, That this Act may be cited
as the "Citizenship Act of 1963".

DECLARATION

The slave is gone. The whip that scourged his flesh-the chain
that gouged him hand and foot-one hundred years of suffering-all
these are gone.

Yet the heirs of his body are hot free.
The child of the slave and the child of his child are less than aliens

in the country of their birth; they are of a land that is not theirs.
Leashed by law, corded by custom, pilloried by prejudice, they

stand pinioned in a twilight zone between servitude and liberty.
The things that were this Nation's to protect we left unguarded as

conscience did desert us all.
What of the covenants we made with them?
Privileges. Immunities. Citizenship-the bundle of all rights-

the thing we prize the most. These are not the hollow words of
hollow men.

Although they lie in sleek wood moss grown, we should uncoffin
them in order that they may catch that sweet glimpse of promised
sun where there is neither caste nor class-where men pass freely and
lodge at will.

The child of the slave and child of his child, shall cast off the badge
of bondage they still wear. America can be more than shadow host.

Republic, scarred thy face no longer be. Man will be what man
was meant to be.

SCTrION 1. (a) All citizens shall be entitled to the full and equal
enjoyment of the goods, services, facilities, privileges, advantages,
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and accommodations of public establishments free from discrimination
or segregation on account of race, color, religion, or national origin,
where such discrimination or segregation-

(i) is a vestige of historical outgrowth of the slavery sought to
be abolished by the thirteenth amendment to the Constitution
of the United States, or

(ii) serves to deny or impair the right of any citizen or group
of citizens to travel freely from State to State or within a State
or to deny or impair any .privilege incidental to such travel
where such a practice would unduly burden the effective exercise
of the right to travel, or

(iii) serves to deny or impair any right or incident of citizen-
ship protected by the fourteenth amendment to the Constitution
of the United States.

(b) As used in subsection (a) of this section the term "public
establishments" shall include the following:

(i) any hotel, motel, or other public place engaged in furnishing
lodging to transient guests, including guests from other States
or traveling from State to State; or

(ii) any motion picture house, theater, sports arena, stadiufil,
exhibition hall, or other public place of amusement or entertain-
ment which customarily presents motion pictures, performing
groups, athletic teams, exhibitions, or other sources of entertain-
ment; or

(iii) any retail shop, department store, market, drugstore,
gasoline station, or other public place which keeps goods for sale,
any restaurant, lunchroom, lunch counter, soda fountain, or
other public place engaged in selling food for consumption on the
premises, and any other establishment where goods, services,
facilities, privileges advantages, or accommodations are held out
to the public for sale use, rent, or hire.

(c) The provisions of this title shall not apply to an establishment
not open to the public.

PROHIITION AGAINST DENIAL OF OR INTERFERENCE WITH THE RIGHT
TO NONDISCRIMINATION

SEc. 2. No person shall (a) withhold, deny, or attempt' to withhold
or deny, or deprive or attempt to depriye, any citizen of any rightt or
privilege secured by section 1, or (b) nterfere or attempt to interfere
with any right or privilege secured by section 1, or (c) intimidate,
threaten, or coerce any person with a purpose of interfering with any
right or privilege secured by section 1, or (d) punish or attempt to
punish any citizen for exercising or attempting to exercise any right or
privilege secured by section 1, or (e) incite or aid or abet any person
to do any of the foregoing.

CIVIL ACTION FOR PREVENTIVE RELIEF

SEc. 3. (a) Whenever any person has engaged or there are reason-
ble grounds to believe that any person is about to engage in any act

or practice prohibited by section 2, a civil action for preventive relief,
including an application for a permanent or temporary injunction,
restraining order, or other order, may be instituted (1) by the citizen
aggrieved, or (2) by the Attorney General for or in the name of the

/
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United States if he certifies that he has received a written complaint
from the citizen aggrieved and that in his judgment (i) the citizen
aggrieved is unable to initiate and maintain appropriate legal pro-
ceedings and (ii) the purpose of this title will be materially furthered
by the filing of an action.

(b) A citizen shall be deemed unable to initiate and maintain appro-
priate legal proceedings within the meaning of subsection (a) of this
section when such citizen is unable, either directly or through other
interested persons or organizations, to bear the expense of the litiga-
tion or to obtain effective legal representation; or when there is reason
to believe that the institution of such litigation by him would jeopard-
ize the employment or economic standing of, or might result in injury
or economic damage to, such citizen, his family, or his property.

(c) In case of any complaint received by the Attorney General
alleging a violation of section 2 in any jurisdiction where State or
local laws or regulations appear to him to forbid the act or practice
involved the Attorney General shall notify the appropriate State
and local officials and, upon request, afford them a reasonable time
to act under such State or local laws or regulations before he institutes
an action. Compliance with the foregoing sentence shall not be
required if the Attorney General shall file with the court a certificate
that the delay consequent upon such compliance in the particular
case would adversely affect the interests of the United States, or
that, in the particular case, compliance would be fruitless.

(d) In any case of a complaint received by the Attorney General,
including a case within the scope of subsection (c), the Attorney
General shall, before instituting an action, utilize the services of any
Federal agency or instrumentality which may be available to attempt
to secure compliance with section 2 by voluntary procedures, if in
his judgment such procedures are likely to be effective in the cir-
cumstances.
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88th CONORES S. 1732
1st RSSION 0 1*

IN THE SENATE OF THE UNITED STATES

Referred to the Committee on -------.---------------..-------------. and
ordered to be printed.

AMENDMENTS

Intended to be proposed by Mr. PROUTY to the bill (S. 1732) to elimi-
nate discrimination in public accommodations affecting interstate
commerce, viz:
On page 5, beginning with line 1, strike out all through line 3 on

page 7, and insert the following in lieu thereof:

RIGHT TO NONDISCRIMINATION IN PUBLIC ESTABLISHMENTS

SEC. 3. (a)(i) All citizens shall be entitled to the full and equal
enjoyment of the goods, services, facilities, privileges, advantages,
and accommodations of any public establishment free from discrimi-
nation or segregation on account of race, color, religion, or national
origin, where such discrimination or segregation-

(A) is a vestige or historical out-growth of the slavery sought
to be abolished by the thirteenth amendment to the Constitution
of the United States, or

(B) serves to deny or impair the right of any citizen or group
of citizens to travel freely from State to State or within a State,
or to deny or impair any privilege incidental to such travel where
such a practice would unduly burden the effective exercise of the
right to travel, or

(C) serves to deny or impair any right or incident of citizen-
ship protected by the fourteenth amendment to the Constitution
of the United States.

(2) All persons shall be entitled without discrimination or segrega-
tion on account of race, color, religion, or national origin, to the full
and equal enjoyment of the goods, services, facilities, privileges,
advantages, and accommodations of any public establishment which
is engaged m interstate commerce.

(b) For purposes of subsection (a), the term "public establishment"
means any establishment which holds itself out as offering goods,
services, facilities, privileges, advantages, or accommodations for sale
to, use of, or rent or hire by, the public, including but not limited to
the following:
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(1) any hotel, motel, or other public place engaged in furnishing
lodging to transient guests;

(2) any motion picture house, theater, sports arena, stadium,
exhibition hall, or other public place of amusement or entertain-
ment; and

(3) any retail shop, department store, market, drugstore,
gasoline station, or other public place which keeps goods for sale;
any restaurant, lunchroom, lunch counter, soda fountain, or other
public place engaged in selling food for consumption on the
premises; and any other establishment where goods, services,
facilities, privileges, advantages, or accommodations are held out
to the public for sale, use, rent, or hire.

(c) For purposes of subsection (a), a public establishment is engaged
in interstate commerce if--

(1) in the case of a public establishment described in paragraph
(1) of subsection (b), such establishment is engaged in furnishing
lodging to transient guests which include guests from other
States or guests traveling in interstate commerce;

(2) in the case of a public establishment described in paragraph
(2) of subsection (b), such establishment customarily presents
motion pictures, performing groups, athletic teams, exhibitions,
or other sources of entertainment which move in interstate
commerce; and

(3) in the case of a public establishment described in paragraph
(3) of subsection (b),if-

(A) the goods, services, facilities, privileges, advantages,
or accommodations offered by such establishment are pro-
vided to a substantial degree to interstate travelers,

(B) a substantial portion of any goods held out to the
public by such establishment for sale, use, rent, or hire has
moved in interstate commerce,

(0) the activities or operations of such establishment
otherwise substantially affect interstate travel or the inter-
state movement of-goods in commerce, or

(D) such establishment is an integral part of a public
establishment which is engaged in interstate commerce.

For purposes of this subsection, the term "integral part" means
physically located on the premises occupied by an establishment, or
located contiguous to such premises and owned, operated, or con-
trolled, directly or indirectly, by or for the benefit of, or leased from
the persons or business entities which own, operate or control an
establishment.

(d) For the purposes of this section, the term "State" includes the-
District of Columbia.

(e) The provisions of subsection (a) shall not apply to a bona fide
private club or other establishment not open to the public, except to
the extent that the facilities of such club or establishment are made
available to customers or patrons of a public establishment to which
the provisions of subsection (a) apply.

Amend the title so as to read: "A bill to prohibit discrimination
against any person on account of race, color, religion, or national
origin in public establishments, if such discrimination or segregation
denies to any citizen certain rights, privileges, and immunities of
citizenship, or if such public establishment is engaged in interstate
commerce."
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The Twilight of State Action

JERRE S. WILLIAMS*

It was in 1883 that the United States Supreme Court undertook to
delineate the scope and application of the critical first section of the four-
teenth amendment This was done in a group of five cases, decided at
once, which have come to be known as the Civil Rights Cases i' The firm
and clear majority opinion of Justice Bradley and the powerful and ap-
pealin opinion of Justice Harlan in dissent have become constitutional
classics. Ainy consideration 'of the requirement that there be govern-
mental action against an individual for that individual's constitutional
rights to be asse-ted, at least as to most individual constitutional liberties,'
stems from the Couit's opinion in the Civil Rights Cases. Inquiry into the
modem development of the doctrine of state action must begin with this
leading case.

I. THE CIVIL RoGHTS CASES

The five cases which make up what we have come to know as the Civil
Rights Cases involved the constitutional challenge of the Civil Rights Act
of 1875'. This law of Congress prohibited racial discrimination on public
conveyances, in inns, arid it theaters and other places of public amuse-
ment. The statute carried with it civil and criminal penalties. Two of the
five cases involved refusing Negroes accommodations in inns, two other

SProfesor of Law, University of Texas.
'109 U.S..3 (1883).
* A few individual liberties are not dependent upoti governmental action, is in the

thirteenth amendment prohibition against involuntary servitude where it is well estab-
lished that a private citizen can violate the constitutional prohibition. Bailey v. Alabama,

19 U.S. 219 (1911). Interference by private citizens with therights of other dtizens to
vote ip congressional elections is a violation of Article 1, Section 4 of the Constitution.
United State vr. Cluesc, 313 U.S. 299, 315.(1941) Es part Yarbrough, 110 US. M1

884).o ,
* Act of Marh 1, 1815, 18 Stat 335 (1876).
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cases involved refusing Negroes admission to theaters, and the fifth case
involved refusal of a railroad to supply transportation to Negroes.

The United States Supreme Court held the Civil Rights Act unconsti-
tutional as it applied to compelling these privately owned and operated
facilities to be made available without racial discrimination. In reaching
this conclusion, Justice Bradley, for the Court, read the first section of the
fourteenth amendment literally. Since the words in terms provide that
"no State" will deprive any person of life, liberty or property without
due process of law, a private deprivation of life, liberty, or property by an
individual was not in violation of the constitutional provision. The key
words of Justice Bradley's opinion, quoted so often as to be now quite
familiar, are:

It is state action of a particular character that is prohibited. Indi-
vidual invasion of individual rights is not the subject-matter of the
Amendment. It has a deeper and broader scope. It nullifies and
makes void all State legislation, and State actloh of evely kind,
which impairs the privileges and immunities of citizens of the
United States, or which injures them in life, liberty or property
without due process of law, or which denies to any of them the
equal protection of the laws.4

If the first section of the fourteenth amendment was not limited to state
action in derogation of individual rights, Justice Bradley reasoned, the
effect of the fourteenth amendment would be to destroy the federal sys-
tem. At two different places in his opinion, he stressed the assertion that
if the amendment were designed to allow federal legal protection of indi.
viduals against other individuals, this would enable Congress to enact a
detailed code of laws governing all conduct by persons whether they had
any official status or not In the view of the Court, this would have meant
that all criminal law would now have been subject to federal control, and
it would follow that much of the civil law would also have been within
the scope of the federal power to legislate.

Taken'rwithout limitations, and without consideration of the back-
ground of the amendmenl.this logic of the majority opinion would appear
unanswerable. Yet, histoAcal study of the origins of the fourteenth
amendment in the reconstruction days indicates that the framers had
something much broader in mind than a federal power simply to prohibit
official state intrusion upon constitutional rights. It is likely that the

S109 U.S.3,11 (1883).
SId. at 13, 14.
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framers of the amendment envisioned a power in Congress to insure that
the care of the civil rights of the recently emancipated Negroes would be
firmly in the hands of the federal government, regardless of the source
of the threat to those rights.* It was the Court, through these Civil Rights
Cases and other cases decided at about the same time,' that trimmed the
scope of the fourteenth amendment down to its present dimensions. From
some sources there is even today significant criticism of the broad sweep
of the fourteenth amendment,* yet historians tell us that the amendment
as it has been applied is far less sweeping in scope that the framers in-
tended .

Justice Harlan, in his dissent,s1 first made it clear that a literal reading
of the first section of the fourteenth amendment does not demand that it
be limited to those intrusions upon individual rights which are govern.
mental. He made reference to thewording which establishes that all
persons bon and naturalized in the United *tates are United States citi-
zens. Then he reasoned that freedom from racial discrimination in public
accommodations was an attribute of United States citizenship. Such an
attribute would be subject to the protection of the Congress under section
five of the amendment, which enables federal legislation.

TFPcu, Tni Ar i Tion or Tp FouiTi t AMw~iA r (t908); Prank & Munro,
Th Osr U'ndestanding of "Equal Prlection of the Laws," 60 Cotui. L R

tdStatesv. Harris, 106 U.S. 629 (1883); United States . Reese 92 U.S. 21t
(18?i6)1Unted States v. Cruikshank, 92 U.S. 42 (1875); Slaughter-House Cases, 83
U.S. (16 Wall.) 36 (1873).

*The more controversial of the recent Supreme Court cases which are criticized as
unduly broad in protecting individual liberties under the fourteenth amendment are
Weli known. In addition to cases discussed elsewhere in this article are Engel v, Vitale,
370 U.S. 421 (1962) (prescribed prayer in public schools) Mapp v, Ohlo, 367 U.S. 643
(1961) (illegally obtained evidence inadmissible in state court, overruling a prier
rule); Grifin v. Illinqis, 351 U.S. 12 (1956) (requiring that transcript be furnished on
appeal of criminal case); Brown v. Board of Educ., 344 U.S. 1 (1952) (school integra-
tion). There are many other cases involving statutes growing out of state opposition to
school integration which fall into the isdae category.

*The best proof is found in the various civil rights acts passed contemporaneously
with the fourteenth amendment which were held unconstitutional by the Supreme
Court in the Civil fiUhtis Cast cited in note I saupr. See also FLECa, op. cit. supra note
6, passim PFrank & Munro, supra note 6, pasimLtC. hpma tP wLm T.yCItL
Rioxys 36 (1947) attrOliSiakff.T h ConMsae.yYLadia o4M fMtw1sttai. srd
Ti .A1 .j.(j9.). Justice Black thoroughly explored the historical origins of the

fourteenth amendment in his dissenting opinion in Adamson v. California .3L U.SJ.
68 (1947); compare Fainnan, Does the Fourent h Anundmnt Incorporate the Bill of
RIgI sU.S. 3j ,(J . S -190i).

s 109 U.S.3, 2 (1883).
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Through this analysis, Justice Harlan avoided the seemingly unant
swerable argument of the majority that to treat the amendment more
broadly than the majority was willing to do would empower the federal
government to take over enactment of a criminal code applicable
throughout the United States, together with broad powers to enact civil
statutes on local subjects. In contrast, it appear from Justice Harlan's
opinion that he would not view the fourteenth amendment as giving the
federal government power to enact a law prohibiting theft by one private
person from another. This kind of truly private wrong would not be an
interference with the rights of United States citizenship.

Only when the interference with a person's right was based upon dis-
crimination of the type involved in civil liberties issues would the amend-
ment, to Justice Harlan, become applicable and Congress be enabled to
legislate. At least Justice Harlan showed that there was a middle road that
the majority of the Court did not in its opinion indicate it perceived.
Almost certainly this was the application of the amendment intended by
its framers. But it did not become the law, and it is not now the law.

In the alternative," Justice Harlan then assumed that the first section
of the fourteenth amendment required governmental action before it be-
came applicable. But this was not seen by him as a stumbling block to
finding violations of the Civil Rights Act by the railroads, hotels; and
theaters involved in these cases, and to finding the act as applied uncon-
stitutional. Concerning the railroads, he stressed the degree of govern-
mental control, the franchise, and the role that the railroads played in
fulfilling a state function by serving as a highway. He ihen treated the
inn as analogous to the railtoad under the common law obligations of inn-
keepers. Even with the more tenuous situation of the theater, Justice
Harlan found governmental action in the licensing and control which the
government exercises over such places of amusement So to Justice Har-
lan, state action, if required, could be found in the actions taken by all
three of these businesses.

It is this latter portion of Justice Harlan's dissenting opinion which
lives on and has gradually become more and more vital with the passing
of the years. Many cases, some of which will be discussed in more detail
later, have now firmly established the proposition that private individuals
can be so enfranchised or so regulated by the government that in pur-
suing their own activities they are fulfilling a governmental function.
From this recognition it follows that the state can become involved in the

s Id .I t -- 9. -
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actions of persons who are not actually employed by the state but are
acting in a sanctioned capacity of one kind or another. Obviously, draw.
ing this line is a difficult task in many instances. The necessity for draw-
ing this line has occasioned much of the constitutional litigation involving
state action, litigation which will be the subject of later discussion.

The Civil Rights Cases, then, are the leading cases which set the pat-
tern of the application of the fourteenth amendment. More broadly, the
impact of the requirement of state action as developed in the Civil Rights
Cases and those preceding and following them is the key to the under-
standing of most of the individual liberties guaranteed in the Constitu-
tion, whether against inroads by state or federal government. The same
requirement of governmental action is found in the first amendment
concerning freedom of speech and religion, in the fifth amendment due
process clause, and indeed throughout the Bill of Rights.

Almost all of those traditional American liberties which we espouse
are liberties protected against the action of the government, state or fed-
eral, and not against the action of the individual. When one private person
steals property from another, there is no violation of a constitutional right.
The property of the person unquestionably has been taken without due
process of law. But the government has not done the depriving, and the
local criminal law is applicable. On the other side of the coin, the con-
fiscation of the very same property by the government without just com-
pensation is a clear violation of a constitutional right. If done by the fed-
eral government, it is a violation of the fifth amendment; if done by the
state, it is a violation of the fourteenth. The theme of this article, then, is
to explore the modern implications of the definition of our individual
freedom in terms of constitutional prohibitions against intrusion by the
government.

While the Civil Rights Cases are leading with respect to this issue, they
certainly did not freeze the law into an unchangeable mold. It is now ele-
mentary that the concept of state action has been a developing and quite
broadly growing one. There follows, first, a summary of the leading
cases which represent this development of growth and broadening. After
this, there will be an evaluation of the modern concept of state action as
it applies in the situations which are of current concern in constitutional
law.

II. THE DEVELOPMENT OP THE STATE ACTiON CONCEPT

The growth of the concept of state action following the Civil Rights
Cases has taken place in four directions: (A) the individual acting "under
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color of law," (B) the non-official individual or group acting so much
under governmental authority as to be viewed as engaging in state action,
(C) the concept of governmental refusal or failure to act as fulfilling the
requirement of state action, (D) state action found in judicial enforce-
ment of private agreements and the supervision of private relationships.
Each of these four areas of development is discussed in turn below.

A. Under Color of Law
The matter of persons acting under color of state law has been disposed

of in a way useful to the understanding of the interpretation and applica-
tion of the Constitution. The problem is a simple one, although its solu-
tion has occasioned some difficulty. This is the case where a state official
acting under his authority nevertheless departs from that authority given
him. While still purporting to act under authority, he actually acts in
violation of state law. The most common example of this kind of case is
police brutality. The officer who beats a prisoner to extract a confession
is obviously violating state law. The issue is whether the officer involved
in such shocking and illegal conduct is actually engaged in governmental
action for purposes of the requirements of the fourteenth amendment.
This issue has been resolved in the affirmative, but not without recent
dissent.

The Supreme Court early committed itself in the leading case of EX
Parte Virginia." Involved was the prosecution of a state judge in Virginia
for engaging in racial discrimination in the selection of jury panels. The
judge had been indicted under an Act of Congress of 1875" which pro.
vided that any officer or other person charged with the duty of selection
of jurors who engaged in racial discrimination would be guilty of a mis-
demeanor. The Court upheld the constitutionality of the statute in an
opinion by Justice Strong. While recognizing that the judge in engaging
in racial discrimination in the selection of the jury had violated the
"spirit" of the state law, nevertheless, the Court found the judge to be
acting in his official capacity in selecting the jury.

This was a practical and sensible result. Otherwise, it would become
virtually impossible ever to find a violation of individual liberty. The gov-
ernmental authority could always abjure the actions of the state officer
as moving outside of his authority and as being in violation of state law.

There has been modern indirect attack upon this principle in spite of

* 1t00 US. 339 (1880).
's Act of March 1, c8, ch. 114, 4, 18 Stat 336.
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its pragmatic quality. But it did not occur until a leading modem case re-
affirmed the doctrine of Ex Parte Virginia. This case is United States v.
Classic' whi.ih involved prosecutions under federal civil rights legislation
for both fraud and ballot-box stuffing by Democratic Party primary ele-
tion officials in Louisiana. The action of the defendants in that case obvi-
ously was in violation of state law. Yet the Court found that they had
acted "under color of state law" asrequired by what was then Section 20
of the Federal Criminal Code," one of the Federal Civil Rights Acts passed
in the latter half of the last century.1' The Court's opinion, by Justice
Stone, concerned itself very little with the logical dilemma in finding that
a state official acting in violation of state law nevertheless was "acting
under color of state law."

The attack upon the doctrine came in Screws v. United States" in 1945.
Screws was a sheriff who arrested a prisoner and then beat him to death.
He was prosecuted under the same provision irivolved in the Classic case.
That the murder of the prisoner by Screws was in violation of state law
was obvious. The majority of the Court, relying on Ex Parte Virginia and
the Classic case, found that the sheriff had acted "under color of state
law." Justices Roberts, Frankfurter, and Jackson dissented" on the

ground that the statutes should not be interpreted as making a federal of-
fense out of a situation where a state officer violates the explicit law of the
state. They viewed the statute as providing for punishment only of those
persons who violated federal rights under claim of state authority, and
not those who were offending against state authority. Although both
Justices Roberts and Frankfurter had joined with the majority of the
Court in the Classic case, they now viewed the application of the statute
under such circumstances as unduly broad. It should be noted that their
objection was simply to the application of the statute, not to the constitu-
tional power of Congress to apply a federal statute to such a case.

The issue came before the Court again in Williams v. United States" in
1951, when the defendant, a private detective, who had been issued a
special police officer's badge to investigate some thefts from a local busi-

" 313 U.S. 299 (1941).
1s Civil Rights Act, 18 U.S.C. $ 242 (1958).
1 The statutory provision in question had its origin in the Civil Rights Act of 1866,

14 Stat. 27. The history of this section is traced in the appendix to Justice Frankfurter's
opinion in United States v. Williams, 341 U.S. 0, 83 (1951).

S325 U.S. 91 (1946).
M Id. at 138.
"- 341 U.S. 97 (1951).
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ness, beat suspects to extort confessions from them. Prosecuted under the
same statutory section, Williams was convicted. His conviction was af-
firmed by the Supreme Court. The majority of the Court again held that
action "under color" of state law could be found by a court or jury even
when the defendant was violating the state law against assault. Justices
Frankfurter, Jackson and Minton dissented' in a brief opinion in which
they simply reaffirmed the position of the dissent in the Screws case.

Finally, the same question came before the Court for more thorough
consideration in Monroe v. Paper in 1961. This case was a suit for dam-
ages against Chicago police officers who engaged in an illegal search of
the plaintiff's home. The statutory provision involved was the civil coun-
terpart" of the criminal statute applicable in the preceding cases. As in
the provisions of the criminal statute, "under color of law" was required.
Again the majority of the Court upheld the application of the statute to
the police officers who engaged in the illegal search.

Justices Harlan and Stewart concurred." This case was their first ex-
posure to this problem. They expressed their serious doubts as to the
proper interpretation of the statute in the preceding cases. However, they
indicated that because this was a matter of statutory interpretation, the
prior cases should be controlling. Justice Frankfurter dissented." He
covered the same ground that had been traveled in the dissent in the
Screws case. Admitting that he had joined with the majority in the Classic
case, he asserted that upon reconsideration he felt this statute could not
be so broadly interpreted. In his opinion he stressed that he was limiting
himself to the matter of the interpretation of the statutes, and not denying
the right of Congress to cover such cases.

While Ex Parte Virginia has not been directly assailed, the attempt by
dissenting justices to narrow down the scope of the statutes requiring
"under color of law" certainly raised doubt about the authority of the
Constitution to apply to a case where the state officer acts in explicit viola-
tion of state law. The many considerations stated by Justice Frankfurter
in his long dissenting opinion in Monroe . Pape would seem to be equally
applicable to the constitutional issue.

Facile logic would seem to be on the side of the dissenters. It destroys
the symmetry of the law to hold that a state employee who has so departed

SId. at 104.
t 365 U.S. 167 (1961).

Civil Rights Act, v. STAT. 1979 (1873-4), 42 U.S.C. 198. (1958).
S365 U.S.167, 192 (1961).
d Id. at 20b

I
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from his authorized activity that he is in precise and obvious violation of
state law nevertheless is still acting as a state officer for purposes of the
fourteenth amendment. Yet, illogical or not, this conclusion must be
sound. The matter of agency is one for private law, for relieving the state
of responsibility for the private torts of its agents as they move out of the
area of authorization. But this does not change the compelling need for
the state to be held responsible when its officers interfere with constitu-
tional rights, at least to the extent of holding it and its officers subject to
legal process such as by way of injunction to stop similar actions in the
future. As is mentioned above, if this were not so these constitutional
rights would become unenforceable against the government.

It is established, then, with reasonable certainty that state action is
present within the requirements of the Bill of Rights and the fourteenth
amendment when a government official engages in conduct which in-
fringes -upon individual liberty, even though in doing so he is in direct
violation of state or federal law. It is not likely that there will be a change
in this doctrine which will significantly alter the application of the con-
cept of state action in such instances. Further growth of the doctrine in
this area is not likely because the doctrine has been extended to cover all
instances of concern. Further extension actually would be in the direction
of moving to the coverage of persons who do not purport to be govern.
mental officials but are nevertheless fulfilling a function which is to some
extent governmental. Insofar as the development moves in this area, it
becomes a part of the second line of analysis, and the cases which have
considered that kind of issue are the pertinent ones. They will now be
discussed.

B. Private Groups and Governmental Power

The second area of the development of the concept of governmental
action is that in which private groups are clothed with a measure of gov-
ernmental power. Here it should be noted there is no ground to claim that
the persons acting for the private groups are government employees. The
assertion is that as private citizens they have been clothed with such gov-
ernmental power that the state is acting when these persons take action
under the authority given them by the state. The modern development of
this facet of the concept-of governmental action has taken place in three
major areas. The first of these is concerned with the power of labor uni-
ons, the second with transportation, and the third with voting.rights.

Since labor unions have become clothed by statute with significant pub-
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lic responsibilities, the courts have ceased to treat them as purely private
organizations and have found them to be acting as the government to a
sufficient extent to call forth the application of the concept of state action.
The leading case is Steele v. Louisville & N Ry.," decided in 1944. This
case had to do with the failure of a railroad brotherhood properly to repre-
sent Negroes whom it was charged by law with the obligation to represent.
The Court found that the federal statute did not authorize the union to
engage in racial discrimination, so its actions were in violation of the
statute. But the Court, speaking through Justice Stone, made it quite clear
that if the statute did permit racial discrimination in these circumstances,
then the requisite governmental action would be present. The Court said:

If... the Act confers this power on the bargaining representative
of a craft or class of employees without any commensurate statu-
tory duty toward its members, constitutional questions arise. For the
representative is clothed with power not unlike that of a legislature
which is subject to constitutional limitations on its power to deny,
restrict, destroy or discriminate against the rights of those for whom
it legislates and which is also under an affirmative constitutional
duty equally to protect those rights."

The Court went on to state that if the Railway Labor Act imposed upon
the Negroes the legal duty to comply with the terms of the discriminatory
contract, the Court would have to decide the constitutional questions. But
finding that the statute did not authorize the discriminatory action by the
labor union, the constitutional issue was not reached."

The same analysis of the role of labor unions was used to uphold the
Taft-Hartley requirement that union offcers file non-Communist .affi-
davits before their unions could avail themselves of the facilities of the
National Labor Relations Board." The c ise is American Communications
Ass'n v. Douds." Here the Court recognized the quasi-public nature of
labor unions and the role they play under the powers given them by
federal law. The Court metaphorically said:

But power is never without responsibility. And when authority

S323 U.S. 192 (1944).
t' Id. at 198.
" Justice Murphy, concurring separately, did reach and decide the constitutional

issue. Instead of leaving the issue unresolved as the majority did, Justice Murphy said
that if the statute did authorize such discrimination, it would be unconstitutional. 323
U.S. 192 209 (1944).

SNational Labor Relations Act (159(h), 61 Stat 36, 146 (194) (repealed by
Pub. L. 86-257, Tide II, 201 (d),Sept. 14 1959).

S339 US. 389 (1950).
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S derives in part from Government's thumb on the scales, the exercise
of that power by private persons becomes closely akin, in some
respects, to its exercise by the Government itself.'"

In the labor field, the law has become well established that while a labor
union is free to discriminate on a racial basis when it has no official
stature under law, when it has become a bargaining agent representative
of employees by virtue of legislation, this power becomes circumscribed.

' The doctrine of racial segregation or "separate but equal" was estab-
lished by the Supreme Court in a case involving public transportation
facilities, Plessy v. Ferguson." The role of the transportation cases in the
modern reversal of that doctrine has been indirect. The reason is that
insofar as interstate transportation is concerned, the Court has availed
itself of th theory of burden upon commerce and of the InterstateCom-
merce Act" as bases for eliminating racial segregation. In a series of
cases," the Court has held that the Interstate Commerce Act forbids racial
discriminationxon transportation facilities covered by it. The most recent
case i~ this line is also th most significant as far as the concept of state
action is concerned. In Boynton v. Virginia," 1960, the Court'voided a
trespass conviction for a Negro"sit-in" in a white restaurant in a bus ter-
minal. The Negro was art interstate passenger.'There was no showing in
the record that either the terminal o' cafe were owned oi operated by the
.itertate transportation company. But the Courtfound that the terminal
wds ni "integal part" 6f the is company's 6ianiportation service for
interstate passenger*. On this basit, the Interstate Commerce Act was
fb6nd tohave bee violatd b e bus company in using this segregated
terminal ahd restaurant.

'he constittioial issue of governmental action concerning transporta-
tion facilities has been raised in 'the cases involving segregation on pri-
vately.Awned municipal buses. Aft6e the Montgomery, Alabama, case,"
which held unconstitutional the state statutes and city ordinance of Mont-
gomery compelling racial segregation oh the municipal buses, the city of
Birmingham repealed its ordinance requiring segregation. Instead, an
ordinance was passed authorizing the privately owned municipal bus

; d. at 401 ....
"S 163 U.S. 537 (1896).

SInterstate Comnierce Act, 54 Stat 902 (1940),49U.S.C. 3(1) (1958).
a Hendenon v. United States, 339 U.S. 816 (1950) Morgan v. Virginia, 328 U.S. 73

(1946) Mitchellv. United States, 313 U.S. 80 (1941).
S364 U.S. 44 (1960).
s Browde v. Gayle, 142 F. Supp. 107 (N.D. Ala. 1956), a'd, 352 U.S. 903 (1956).
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company to make its own arrangements with respect to seating. Pursdant
to this ordinance, the bus company did segregate its passengers on a racial
basis.

A challenge to the legality of this segregation by the municipal bus
company in Birmingham was dismissed in the lower federal court." But
the dismissal was reversed in Boman v. Birmingham Transit Co.," in the
Fifth Circuit, in 1960, The Court found that the city had delegated to the
franchised bus company the power to regulate seating, a g6ve nmental
function, so that the bus company should be viewed as an agent of the
state in establishing this policy. Judge Cameron, in dissent," took the
position that the municipal bus company was purely a private business
and its action was not the action of the government' ,.

It is of the utmost importance to keep the distinction clear between
those cases where the private company segregates because of a state law
or municipal ordinance compelling it to do s, and those cases where'the
enfranchised company is iot compelled to segregate but does so on its own
initiative: The result in the former case is quite clear and beyond ques-
tion. Theri is no doubt of state action in a'case where the state by law has
compelled segregation on facilities even private in nature. The require-
ment of state action is quite clearly metif .the state compels segregation
in theaters, restaurants, private golf courses, rivate clubs, and the like.
Thisis clearly governmental action in violation of the Constitution. This
is not the questionable case. : .

S'The lire issue arises when the private group clothed with a measure of
governmental power makes its own determination to engage in discrim-
inatory activities which would violate the Constitution if the state took
the same action.The Bomhn case stands for the proposition that the public
utility can be so enfranchised that it is governmental action for the pri-
vately owned company to engage in conduct forbidden by section one of
the fourteenth amendment. ,

SThe Supreme Court has already.spoken on this issue in a transportation
case not involving discrimination; In 1952, the Supreie Court faced the
constitutional question involved in the broadcasting of a radio program on
privately owned municilil transportation in the'Districtbf Coluiibia."
In finding that no constitutional rights of the passengers were violated by
their being forced to listen to these radio prograins including commercial

, 8tfB sty.plMorss A1994 ass. &RaP . Spar (S.P Al,lW^ .195;9
" 280 FP~ d S1 (th Cir. 190).
M 292 A d4 (th Cir. 1961).

S*Pubi UtdL Comnia v. PoUll , 343 U.S. 46 (1952).
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announcements, the Court first had to determine whether the action of
the privately owned transit company in instituting the broadcasting pro-
gram constituted governmental action. If it did not, there would be no
constitutional issue.

In reaching the conclusion that the requisite governmental action was
present, the Court pointed to the fact that the Public Utilities Commission
of the District of Columbia, having received complaints of the practice,
had held a hearing and had dismissed its investigation on the ground that
the public safety, comfort, and convenience were not impaired by the
broadcasting. The Supreme Court stated flatly that it did not rely on the
fact that the bus company was franchi-ed, nor on the fact that it had a
monopoly. Rather, the Court asserted that it relied upon the fact that the
bus company was regulated by the Public Utilities Commission under the
authority of Congress.

In effect, the finding of the Court seems to be thut the Government ap-
proved the broadcasting by its unwillingness to stop it. This holding is to
some extent related to the cases later discussed concerning state inaction
constituting governmental action for purposes of making the constitu-
tional provisions applicable. Another aspect of the holding is of more
concern at this stage of analysis. The Court's reliance upon the fact that
the business was regulated by the Public Utilities Commission under Con-
gressional authority makes the holding, as far as governmental action is
concerned, substantially broader than if it were limited to franchise or
monopoly situations. In the light of the Pollak case, there would seem to
be little doubt that the Borian case states the law today concerning fran-
chised public utilities which engage in racial discrimination as part of
their own policy, but are permitted to do so by the governmental regu-
latory agencies.

The empowering of private groups by the state to fulfill the public
function has been the subject of a series of well-known cases in the matter
of racial discrimination in voting rights. Although presaged by the Court's
decision in the Classic case, a case not involving racial discrimination in
primary voting, the leading case is Smith v. Allwright. .The issue was
whether the Democratic party rule in Texas that Negroes could not vote
in the Democratic primary was a violation of the Constitution. The issue
was strictly one of whether there was governmental action or not. The
Court, already having found governmental action in the Louisiana pri-
mary in the Classic case, found the requisite governmental involvement

0 321 U.S. 649 (1944).
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in the Democratic primary in Texas. The opinion observed that the state
had delegated to the party the power to fix the qualifications of primary
electors. The Court took the position that this was a delegation of the state
function and made the party's action the action of the state. Particular
stress was laid upon the connection between the party primary and the
general election under state law, and the extensive controls which the
State of Texas exercised by statute over the organization and composition
of political parties.

Smith v. Allwright has recently been criticized on the ground that it
does not rest upon "neutral principles of constitutional law."" It is argued
that the case means that the constitutional ban on racial discrimination
actually has been extended beyond state action to the action of a party
organization, "at least where the party had achieved political hegem-
ony.""* It is well to ask at this point whether such a conclusion embodies
a plea for neutral principles of constitutional law or for abstract principles
of constitutional law. Law that views as neutral the allowing of the kinT
of interference with the right to participate in the election of public of-
ficials which took place in Smith v. Allright is withdrawn from reality."*
Not only is the state by its inaction permitting the private group to take
over part of a public function and engage in discrimination, a principle
which is discussed later in this article, but the history of the state itself
engaging in the discrimination and withdrawing so that the private group
could take its place in discriminating, realistically finds the state acting
in enabling the discrimination. If neutral principles are those where the
Court is required to close its eyes to what is actually the situation and
what is actually going on, the Court never has followed such neutral
principles, and it can be fervently hoped it never will.

Following the Court's decision in Smith v. Allwright, the state of South
Carolina undertook to withdraw state participation in the party primary
by repealing all of its laws having to do with primaries. The South Caro-
lina Democratic party primary continued to be operated precisely as it
had before, except that there were no state laws setting up these pro-
cedures. In Rice v. Elmore," the Fourth Circuit found that there was

4 1 Wechsler, Toward Neutral Principles of Constitutional Law, 73 HAI. L Rv.
, 28 (1959).
t Id. at 29.
* The whole Wechsler theory of "neutral" principles is effectively criticized in

Mueller & Schwartz, The Principle of Neutral Principles, 7 U.C.LA.L. RV. 671
(1960).
, 165 F.2d 387 (4th Cir. 1967).
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state action in the Democratic primary in South Carolina. The Supreme
Court denied certiorari." Judge Parker in his decision stressed the fact
that a political party is not a private organization like a country club.
Parties have become, in effect, state institutions. Primaries and party
conventions are part of the election machinery. The Court also empha-
sized the fact that the state law gave effect to what was done in the pri-
mary and that this made the primary part of the election machinery.

Two other aspects of Judge Parker's decision need to be mentioned in
connection with the later evaluation of the role state action plays today.
The first is his raising the question whether, a state by simply allowing
a party to take over part of its election machinery could avoid the involve-
ment which would bring about the application of the constitutional pro-
visions. Here, again, is the concept of the state permitting the discrim-
ination to take place as constituting the constitutional violation. The other
noteworthy matter is Judge Parker's recognition that a law which may
be fair on its face may. become unconstitutional if applied unfairly. Here
the Court is stressing the need for looking at the situation as it actually
exists, not looking solely at the sterile words of a statute. This, as will be
seen, is also a principle that plays a significant role in delineating the role
of state action today.

This latter principle was relied upon again by Judge Parker in the fol-
lowing case of Baskin v. Brown," which constituted South Carolina's
next attempt to limit the voting in a Democratic primary to white persons
only. After the decision in Rice v. Elmore, South Carolina stayed wholly
out of the picture, and the Democratic party itself vested control of the
primary elections in local "Democratic clubs." In holding that the Demo-
cratic primary still had to be open without racial discrimination, Judge
Parker followed the Rice case, pointing out that the state had allowed
the political party to take over and operate a vital part of the state's elec-
tion machinery. The Court also insisted again that this kind of issue must
not be viewed blindly. It concluded that it was quite clear the Negro
actually was being barred from effective participation in elections in
South Carolina.

The various justifications for the finding of governmental action which
have been used in the voting cases came to what would appear to be close
to the ultimate test in Terry v. Adams*4 in 1953. This case involved the

s* 333 U.S. 875 (1948).
t* 174 P.2d 391 (4th Cir. 1949).
345 U.S. 461 (1953).
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constitutionality of barring Negroes from voting in the Texas Jaybird
primary in Washington County, Texas. The Jaybird Democratic Associ-
ation held its "primary" in advance of the regular Democratic primary
in the county. Negroes were not allowed to vote in this pre-primary bal-
loting run by the Jaybird Democratic Association. Traditionally the
winner of the Jaybird primary had become the elected official. Only in
rare cases was he ever opposed in the Democratic primary, and the Demo-
cratic primary victory was almost always tantamount to election.

The obvious challenge to the breadth of the concept of governmental
action posed by these facts resulted, nevertheless, in an 8 to I holding by
the Supreme Court that racial discrimination in the Jaybird primary was
in violation of the fifteenth amendment. While there was no majority
opinion, three justifications of the finding of state action can be extracted
from the three prevailing opinions. The first of these was that, as a prac-
tical matter, the Jaybird primary was the election, relying upon Rice v.
Elmore. The second was that the state had delegated its function to the
Jaybird Association. Justice Clark said in this opinion that the state had
delegated to political parties the right to choose public officials, and the
Jaybird Association was a political party. The third line of analysis was
that the state's permitting this private primary to take over the election
process constituted the requisite state action. Here again is the concept of
state inaction as constituting the requisite governmental action to bring
the constitutional provisions into play.

Justice Minton alone dissented" on the ground that the Jaybird Demo-
cratic Association was a purely private association which simply hap-
pened to have a majority in the county, and that the Jaybird primary
was in effect nothing more than a caucus of this particular private asso-
ciation.

Terry v. Adams, in finding governmental action in the Jaybird pri-
mary, broke new ground. The issue was a factual one as to whether the
Jaybird Association met the test of a private group clothed with sufficient
governmental authority to cause its activities to be governmental action
for constitutional purposes. The Court reached its result by looking to
how the pre-primary actually controlled the selection of officials, rather
than by simply using abstract principles not related to the facts." Nor

4 Id. at 484.
t It h possibly an overstatement to say the court broke wholly new ground by 1e-

lying on the actual control of the selection of public official in the Jaybiri pr-primary.
In United States v. Classic, 313 U.S. 299, 313 (1941), the Court referred to the Demo-
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did the opinions limit themselves to the theory that governmental action

is present when the state sits back and allows the private group to fulfill

a significant public function.
So it is that these voting cases reveal that the private group can be so

clothed with governmental power that its actions become the requisite

governmental action for purposes of bringing the constitutional provi-

sions into play. Also, they show that the state may be acting by tolerating

or allowing the assertion of the power by the private group. This is the

concept of state inaction which becomes the next line of inquiry in trac-

ing the development of the modem application of the doctrine.

C. Governmental Inaction

The principle that failure of the government to act can be a constitu-

tional violation of individual liberty was established in the leading case of

Smith v. Illinois Bell Tel. Co." in 1926. The Telephone Company had

filed a proposed schedule for a raise in telephone rates. The Illinois Com-

mission was dilatory in acting on it and finally canceled the proposal.

This action by the Commission was reversed by the Court on appeal. Then

the Public Utilities Commission simply sat for two years without doing

anything while the company operated at a loss. The company finally

sued in the federal court to enjoin enforcement of the established rates by

the Public Utilities Commission on the ground that they were confis-

catory. The Supreme Court held the cause of action valid. The theme of

the opinion was that the failure of the state to act in a confiscatory situ-

ation can be a violation of the due process clause. Justice Sutherland,

speaking for the Court, said: "Property may be as effectively taken by

a long continued and unreasonable delay in putting an end to confiscatory

rates as by an express affirmance of them....""
This decision has been quoted and referred to in several other cases,

probably the most noteworthy of which for purposes of evaluating the

concept of state action today is Catlette v. United States," a decision in

the Fourth Circuit. Here the Court affirmed the conviction of a sheriff

for failing to protect members of the Jehovah's Witnesses group in their

constitutional rights of free speech and free exercise of religion. The

cratic Party's dominance in Louisiana resulting in the winner of the primary always

being the elected official. But no substantial reliance was placed upon this.
" S0 U.S. 8? (1926).
"t IA at 691.
" 132 F.2d 90 (4th Cir. 1943).
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sheriff was asked for police protection for a meeting, but he actively re-
fused it and stood by while private citizens broke up the meeting. This
case is a particularly significant complement to the principle of Smith
v. Illinois Bell Tel. Co. because it falls in the pattern of what is today the
likely kind of situation in which state action through inaction may well
arise. For example, the theory of the constitutional justification for the
proposed federal anti-lynching bill" is found in the punishment of state
officials for failing to protect prisoners from being taken by a mob.

A recent case of great significance re-enforces the state inaction prin-
ciple. In Baker v. Carr," in 1962, the Supreme Court held that the per-
petuation by a state of a serious malapportionment of legislative districts
which developed because of population shifts denies equal protection of
the laws under the fourteenth amendment. Implicit in this holding is a
finding of governmental action in the failure of the state to re-district its
legislature.

D. Enforcement of Private Agreements
Admittedly the sort of case of greatest tenuousness in applying the

concept of state action is a suit between two private persons where state
action is found solely through the judicial decision in that private suit
The leading case in this area is, of course, the restrictive covenants case,
Shelley v. Kraemer.' This was a suit to enforce a restrictive covenant-
rumning with the land which prohibited sale of property to a Negro. Suit
was brought by one covenantor against the seller, who was proposing to
sell the property in violation of the restrictive covenant. The Court said
that the covenant itself was lawful, but that the action of the state in
enforcing it was governmental action. Since it was state action and since
it involved racial discrimination, it was in violation of the fourteenth
amendment.

The case cannot be criticized on the theory that court action should not
be viewed as governmental action. This criticism is wholly untenable
because there have been many other instances where court enforcement
of state law is viewed as governmental action. The most obvious of these
situations is the labor injunction," although there are other instances as
well."

S. 17133, 82d Cong., It S. (1951) refn in part to the "nowneaance" of govem-
mental officers or employees permitting or endorsin lynching.
,4 369 U.S. 18 (196).
S34 U.S. 1 (1948).

SAFLv. Swi, 312 U.S. 321 (141).
, CentweU . Connecticut, 310 US. W96 (940).
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If there is to be criticism, it should be on the ground that state enforce-
ment of agreements between purely private persons is not discrimination
by the state." An evaluation of this criticism will be made later, but for
the present let it be said that whether rightly or wrongly, the case did
establish the proposition that the state was engaging in racial discrimi.
nation when it undertook to enforce the restrictive covenant between the
private persons involved in Shelley u. Kraemer.

Enforcement by way of granting damages met the same fate in the
case of Barrows v. Jackson" in 1953. The fact that enforcement by award
of damages would have the same legal and constitutional significance as
enforcement by injunction seems to follow from Shelley v. Kraemer.
Actually, the more significant factual aspect of Barrows v. Jackson for
purposes of delineating the role that state action may play in the future,
is found in the circumstance that the covenant involved was not at issue
as far as running with the land was concerned. The defendant, who was
sued for breach of the agreement by allowing a Negro to occupy the prop-
erty, was herself a covenantor. She had participated in the making of the
promise. Thus, putting the Negro in possession constituted a violation of
the personal promise made. Yet, the Court held that any enforcement of
this agreement by way of granting damages would be in violation of the
Constitution.

III. ANALYSIS OP THE DEVEiLOPMENT 0 THE
STATE ACTION CONCEPT

This completes the summary of the leading cases in the four lines of
development of the concept of state action. No fault need be found with
any of the fundamental principles established.

(1) If violation of state law excuses a state officer from engaging in
state action, most constitutional cases involving individual liberty would
go by the board because such actions are or can be made violations of state
law.

(2) It appears inescapable that a private group can be clothed with
sufficient authority from the government to make it act as the govern-
ment for purposes of constitutional liberty. For example,' suppose that
there is a public utility supplying all power under franchise for a par-
ticular community. Suppose this privately-owned public utility refused

" But cf. Henkln, Shellv v. Kramer: Notes for a Reviue Opinion, 1tO U. PA. L
Rar. 473, 46 (19).

P346 U.S. B49 (1953).
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to serve Negroes. Because of the franchise and the monopoly, this would
mean that no Negro would be able to get electrical power or gas in the
community. Unquestionably, for the state to allow its enfranchised mo-
nopoly to engage in this kind of racial discrimination would be in viola-
tion of the fourteenth amendment.

(3) In the case of state inaction, it is a sound proposition that the state
can tolerate inequity by private groups to the extent that constitutional
violation has occurred. To state the extreme hypothetical situation again,
suppose state officials simply refused ever to enforce the law of assault
when a member of the white race assaulted a Negro. Without any doubt
at all there would be constitutional violation. So also would there be an
infringement of constitutional rights when police officials actively re-
frain front protecting certain racial or other groups, as in the Catlette
case.

(4) Finally, in the matter of state enforcement of private agreements,
the extreme hypothetical situation can again show that the principle itself
is unassailable. A group of citizens in a particular community could sign
agreements which provided that no houses in the community could be
owned or occupied by persons who did not vote solely for Republican
candidates. Enforcement of this kind of agreement by the state in a com-
munity where not :al persons actually made the promise hut simply
bought property in the community subjectito the restriction would con-
stitute the requisite state action and a constitutional violation. This would
particularly be seen if the area covered constituted, an entire com-
munity. . .

There has been no attempt here yet to evaluate the application of these
general principles, which appearto be unassailable as they apply in par-
ticular situations It can be argued with reasonableness that some of the
cases already mentioned applying these principles are incorrectly decided.
But it is important to, uderstanding at this point to recognize the nature
of the principles and their validity, at least as applied in some situations.
Then.the evaluation as to hoy these principles qught to be applied in each
case capeffectively.be nid.,de , I .

It s the subject of particular emphasis ~ere that recogiingthe alid
ity of tepriniples means that the lipmitatins, upon their apuckqtion
must be kund within the Copeof oh e nd cpnpting pri #iples. Stating

O The plea for "neutral" principles would apparently argue that such comdderatfon
we Irre iint. Wec aler, upraee at AS haas, ̂  « Acdpt o Afi 9rtrin
Eftat CMr 105 U. PA. L Rarv.13 (1956). ,
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this in another-way, the application of these principles must be recognized
as matters of degree. There are no absolutes here, just as it is exceedingly
difficult to find any absblutes, or even near-absolutes; in the law.

Another conclusion which must be accepted from the lines of develop-
ment set forth above is that as a means of determining Whether individual
constitutional liberties have been violated, the concept of state action has
substantially lost its utility. A court decision resolving a private legal dis-
pute is state action. Police action in the enforcement of a private interest
is state action. State action is broadly found in many businesses or organ-
Itations which atr substantially private in nature but have some public
concern connected with them. Indeed, all rights of private property and
of contract are based upon state law. So the enforcement of these laws'is
state action."

The result is that it is difficult to conceive of situations where state ac-
tion is not present. One private citizen steals money from another. It
would be state action to refuse to enforce the law concerning theft. A pri-
vate citizen bars someone from his home on a racial basis. This is the
extreme situation which always is posed. He is entitled to claim it as his
home only because of state common law or statutory enactment, which is
state action. If he calls upon the police to evict the undesired person from
his property, this is state action. While in the past'it has been possible to
use the finding of state action as the determining factor in deciding
whether constitutional rights have been violated, we are now substanti-
ally at the end of this road.

Does this mean that the right of the private citizen to engage in dis-
crimination on a racial or religious basis has been ended? It is at this
point that a very careful distinction must be made in analysis. It is proper
to conclude that the state action limitation, as a limitation, has sub-
stantially disappeared. But this is not enough. All that this conclusion
does is lead to the further inquiry as, to whether or not the' state has
violated constitutional rights. Under the terms of the C6nstitution, it
must be the:state which engages it the'violation, not th6 private indi-
vidual. This inquiry must open up a substantially diffeit'road down
which ke mist proced for the determination of the cases in the future.
There would seem to be little doubt that we are moving into new di-
mension where the 'ses will n oij ge~ turn, upoh the 4ue6tio whether
there was state action or.not But this does not mean that the cases must

** Horwts, TA. AfitiadinS r.ch'fr Statd Action Under tLh Pwrt? h Amnd-
iet, 0 So. CAL.Rv202(). Ra , 09 (1) '
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all uphold the claimed individual constitutional right There still will be
serious matters of concern before it can be decided an individual liberty
has been interfered with. It is the nature of this new inquiry which is the
subject of the remainder of this article.

IV. AVTE STATE ACTION-WHAT?

The point that is being made here can perhaps best be shown by taking
two well known and relatively simple examples. The first of these is the
kind of situation that was involved in one of the Civil Rights Cases. The
conclusion today must be that that portion of the Civil Rights Cases hav-
ing to do with racial discrimination by the railroad is no longer good law.
Without precise holding, Justice Harlan's dissenting position has pre-
vailed. While the cases involving interstate carriers have all relied upon
the Interstate Commerce Act," we have already seen reliance upon the
Constitution in the cases involving local transportation." It would be in-
conceivable today that the refusal of any franchised public carrier to carry
a person in a non-discriminatory fashion would not be considered to be
state action" and a violation of the Constitution. Private ownership and
private pollcy-making could not prevail over the quasi-public nature of
the function which is being fulfilled.

In contrast to this situation, consider again the extreme factual case
raised above, where the private individual wishes to discriminate on a
racial basis in his own home. There is state action. But in contrast to the
past cases where this was enough to find a violation of constitutional right,
this is not enough in this kind of case. This is where much of the analysis
has gone astray. There is a competing interest here which the state has a
right to protect. This is the freedom of the individual to engage in dis-
crimination on a purely private basis without intrusion. This freedom
may or may not have constitutional backing, as will be later shown. But
there should be no doubt that the conclusion in this case is that while state
action would be involved in having the police evict unwanted persons
from the private home, there would be no constitutional violation. Here
it is not the state which is engaging in the discrimination. The state is
only aiding the individual in his own private freedom to discriminate if
he wishes. The key to sensible solution to this case is not whether there

s Interstate Commerce Act, 4 Stat. 902 (1940), 40 U.S.C. 3(1) (198).
P Puk Util. Conumn v. Polla, 343 U.S. 461 (196S) Boman v. Birinbgam

Trmsit Cos, 80 FSd 531 (th Cir. 1960).
"* Public UtiL Comm'n v. Pola, uwp note 63.
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was state action or not but whether there was the violation of a constitu-
tional right, conceding that state action was present.

Admittedly the problem is one of balance. It is proper to say, as some
have said," that there is no formula which will solve each particular case.
Some have suggested that the distinction can be stated in terms of whether
the government is affirmatively aiding in the discrimination, which would
be unconstitutional, or simply is tolerating or permitting the discrim-
ination, which would be constitutional." This is not an accurate way of
describing the distinction because in many instances, as in the case of the
private home, the government is affirmatively aiding in a discrimination.
Yet this would not make the discrimination unconstitutional.

V. GOVERNMENT TOLERANCE OP OR AID IN
PRIVATE DISCRIMINATION

With these general observations in mind, a number of cases and factual
situations can be considered and evaluated to establish the need for this
new approach. It is well to mention here that after consideration of a
number of these cases, a recent decision of the United States Supreme
Court which lays the foundation for effectively moving down this new
road will be stated and discussed.

Perhaps the best case with which to start an evaluation of guides for
the decision of cases, since the concept of state action has become all-
pervading, is Rice v. Sioux City Memorial Park Cemetery Ass'n. This
case involved an attempt by a widow owning a burial plot in the Sioux
City Cemetery to bury the body of her husband, a full-blooded Winne-
bago Indian. The contract which she had entered into provided that only
Caucasians would be buried in the burial plot. The cemetery refused to
allow the deceased husband to be buried in the cemetery, and the widow
brought a suit for damages for mental suffering. The United States
Supreme Court affirmed the Iowa Supreme Court on equally divided
vote," the Iowa Court having held that the contract was an adequate
defense." Upon rehearing, the United States Supreme Court dismissed

SJustice Clark peaking for the Court in Burton v. Wilmington Parking Authority,
365 U.S. 715, 725 (1961), quoted at p. 38 infra. See Henkin, supra note 58, at 4861
Van Alstyne & Karst, Stale Action, 14 STA. L. REz. 3,4, 68 (1961).

SHenkin, supra note 58, at 489; Pollak, Racial Discrimination and judicial Intcdrity,
108 U. PA. L RE. 1, 13 (1969); 57 Mica. L Rv. 122, 4 (1958).

V 348 U.S. 880 (194).
"245 Iowa 147, 60 N.Wd 110 (1953).
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the writ of certiorari as being improvidently granted." So the issue re-
mains unsettled in the Supreme Court.

The Iowa Supreme Court followed the traditional state action analysis.
This led it to very peculiar grounds for the justification of itsdecision.
The Court indicated that the cemetery could not affirmatively enforce
this "restrictive covenant," but that it could use it for an adequate defense.
It was said that if Mrs. Rice had undertaken actually to go ahead and
bury her husband's body in the grave which she had purchased, the
Cemetery Association could not have stopped her because this would
have involved state action in the discrimination."

Here is an example of the kind of faulty analysis which results from
the state action fetish. The resolution of the Sioux City problem cannot
be on the basis of whether there was state actionror not. Treating the con-
tract provision as a defense unquestionably is also giving it legal signifi-
cance, and therefore state action is present. The issue in the Sioux City
case, rather, should be viewed as requiring the need to evaluate the extent
to which the government of the state of Iowa became involved in the dis-
crimination practiced by the cemetery. This involvement has to do with
the extent to which the cemetery is like a public utility, is franchised, is
controlled by law, or fulfills a quasi-public function.

The facts of the case show that the cemetery did not have a monopoly
in the community. If it did have such a monopoly, it would be a certainty
that the refusal to bury the body of Mrs. Rice's husband would be in vio-
lation of the Constitution. But the matter of monopoly is not where the
line automatically should be drawn. It will be recalled that in the Pollak
case, involving the piped music in the transit buses in the District of
Columbia," the Court disavowed relying upon the fact that the company
had a monopoly. Often labor unions do not have monopolies, but they
also have been treated as being quasi-public organizations whose actions
are governmental actions. So their actions are the subject of concern in
the balancing of the individual right against the governmental right.

.The more effective analysis of the Sioux City case is started by admit-
ting there was state action. The question should then be asked: was there
a sufficient private interest in the cemetery company in the form of a
right to discriminate to outweigh the public interest in the constitutional

I* 349 U.S. 70 (1955). The Court's reasoning was that the state had passed a statute
which eliminated the possibility of this issue ever arising again in Iowa.

* 246 Iowa 147, 57, 60 N.W.2d 110, tt? (1953).
*343 U.S. 41, 46 (1952). .
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elimination of discrimination? Reasonable men could differ about the
answer to this question. Yet if discriminatory action by the cemetery
was held to violate the Constitution, this would not automatically mean
that all businesses, therefore, became touched with the public interest
and would be forbidden to engage in racial discrimination. Obviously, the
cemetery business is more public in nature than are many small shops
and manufacturing businesses of one kind or another. On the other side,
since other cemeteries were available, it can be argued that there is not
sufficient justification here for the intrusion upon the right of the busi-
ness to engage in discrimination if it wishes, when the purchaser of the
lot agreed to the discriminatory provision. But the critical aspect of the
analysis of the Sioux City case should be that it does not turn upon
whether there was state action or not.

The Sioux City case involved a contractual agreement between private
individuals. Growing out of the restrictive covenant situation, two other
kinds of cases have arisen where the state action analysis had resulted
in a most peculiar and unrealistic approach to the legal problem. The
first of these situations is found in MacGregor v. Florida Real Estate
Comm'n," a 1958 decision of the Supreme Court of Florida. This was a
proceeding to discipline a real estate broker for his actions in the sale of
property to a member of the Jewish faith. The property had been listed
by his principal subject to the restriction at the behest of his principal
that it be sold only to a Christian. The real estate broker misrepresented
to the principal that the buyer was a Christian. In the disciplinary pro-
ceeding, the broker challenged the validity of the action undertaken
against him on.the ground that it was a violation of the Constitution.
The Florida Supreme Court held that this was not an unconstitutional
attempt to enforce the restriction contained in the listing contract, but
that the broker was being punished for the violation of trust and for his
Deception of his principal. The Court stated that it had no doubt that the
restriction contained in the contract could not be enforced by the courts,
because this would constitute state action.

While the result of this case seems completely sound, the conclusion
that the agreement could not be enforced because enforcement would
constitute state action is clearly erroneous. Of course, state action would
be involved in the enforcement of such a contract. But it was also present
in the disciplinary proceeding. The reason why the state action analysis
is misleading in this case can best be seen by recognizing that the princi-

S99 SarS 709 (la. 198).
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pal himself could certainly sell the house in discriminatory fashion if he
wished. It is his property, and he could sell it or not. There is not the

slightest hint in any of these cases or any Supreme Court analysis that
it would be a violation of the Constitution for a court to enforce the
jight of the owner of property to discrimination a racial or religiousbasis
in the sale of that property which he owns.'* Since the principal himself
could have sold the property on a discriminatory basis, then he can
designate his agent to sell the property on a discriminatory basis. The
issue is not whether there is state action at all. Rather, the issue is to be
resolved by the balancing of the constitutional right against racial or
religious discrimination on the one hand, with the freedom of the private
citizen to engage in his personal discrimination as he wishes. The right
of the individual to discriminate in the disposition of his own property
certainly would prevail in this case, absent any policy in law forbidding
such a private discrimination." But the fact that the state could prohibit
this private discrimination shows that the personal right to discriminate
here is not a constitutional one. Yet this personal right to discriminate,
when permitted by the state, should prevail over a constitutionally
claimed right against discrimination in some situations. There are posi-
tive values of individuality in many personal discrimination, including
some which have no constitutional protection."

Another kind of case which has been the subject of most unfortunate
analysis as a result of the state action idolatry is that involving marital
separation agreements under which the parties agree that the children
will be reared in a certain religious faith. The courts of Iowa" and Ohio"
have refused to enforce such agreements on the ground that to do so
would be state action, and the religious liberty provided in the first
amendment would be infringed: Again, the analysis of these cases has
been that any enforcement of a contract is state action and, since it is
state action, enforcing these contracts is automatically unconstitutional.
One cannot escape the feeling that the courts are using this device as a

' The restrictive covenants cases involve forcing the property owner to discrimi-
nate against his own desires. Barrows v. ackson, 346 U.S. 249 (1953); Shelley v. Krae-
mer, 334 U.S. (1948).

" The state may by law prohibit discrimination by individuals in the way they hai-
die their property. Railway Mail Ass'n v. Corsi, 326 U.S. 88 (1946).

1" For the position that only constitutional rights to discriminate may be weighed
against the constitutional prohibition of discrimination see Henki upre note $8, at
492; Van Alstyne & Kant, spray note 65, at 45.

" Lynch v. Uhlenhopp, 248 Iowa 68, 78 N.W.2d 4091 (1956).
t Hackett v. Hackett, 150 NE.2d 41 (Ohio App. 1958).
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convenient means of avoiding the difficult and delicate issue which really
is posed.

The true issue in such a case must be resolved by balancing the indi.
vidual interest in favor of the discrimination, against the public interest
opposed to the discrimination. There is no desire here to quarrel with the
results in the cases. But if those results were to be reached, it would be far
better to reach them on the basis that the children are the wards of the
court and that a contract provision attemping to secure a restricted re-
ligious exposure to only one faith is contrary to public policy and will not
be enforced.

Under the analysis here presented, the question can properly now be
raised as to whether the restrictive covenants cases, Shelley v. Kraemer"
and Barrows v. Jackson,' are wrong. Admittedly state action is present.
But the question still is whether in the balancing of interests the right
of the individual to discriminate must overweigh the constitutional
interest against discrimination. It is not difficult to draw the distinction
between the restrictive covenants cases and other cases involving con-
tracts between parties which call for discrimination, such as the Sioux
City Cemetery case, the real estate agent case in Florida, and the cases
involving the religious upbringing of children. In the restrictive cove-
nants cases, the concern for the right of the individual to discriminate is
not a personal matter. At best, it is a matter of economics. In those cases,
the willing buyer and willing seller wish to take the action. This elimi-
nates the element of a personal desire to discriminate. Some other person
is involved in the contract, but this person is not involved with respect
to his own desires and personality in the element of discrimination. This
third person is attempting to force the discrimination upon those who do
not wish to discriminate. The concern for individual freedom, for the
freedom to be left alone with one's own beliefs and to be allowed to carry
them out, is far less cogent in such a case."

The holding in Shelley v. Kraemer has been criticized on the ground
that the decision was not based upon "neutral principles" of constitu-
tional law.1 The same evaluation of this position made previously in
connection with the election cases" can properly be made here. Only by
closing one's eyes to the actual effect of a restrictive covenant and the

s 334 U.S. I(1948).
* 346 U.S. 249 (193).

** See Henkin, super note 58, at 496.
' Wechler, supra note 41, at 29.

6' See p. 360, upra.
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legal foundation given by the state to such a covenant running with the
land can one say that the Court played an unduly activist role in Shelley
v. Kraemer. Any realistic appraisal of the role that the state plays in
barring entire segments of cities to residence by certain groups through
the enforcement of such broad restrictive covenants running with the
land shows the inevitable involvement of the state in discrimination.
The state here is not enforcing a purely private discrimination, but is
lending the use of its own law to the establishment of ghettos. The call
again appears to have been for abstract and unrealistic principles rather
than merely neutral ones.

The matter of the private desire to discriminate often arises also in the
case of devolution of property. Many of these possibilities have been con-
sidered in various places and from time to time, again with the result
that analysis by the state action concept is most misleading. A person
leaves property to his daughter on condition that she marry someone of
her religious faith. She marries someone outside of her faith and sues to
obtain the property anyhow, on the ground that the enforcement of the
condition is unconstitutional state action. Proper analysis would compel
the conclusion that the devolution of property involves state action. This
is something that is carefully controlled by state law, done under super-
vision of the state probate court, and with precise and detailed approval
throughout. But the compelling factor should be that it is an element of
individual freedom for a person to be allowed to bequeath his property
as he wishes even though he does desire to engage in racial, religious, or
other discrimination in the way he disposes of it. Here is another instance'
where the personal freedom which is being supported by allowing the
discriminatory devolution is not a constitutional freedom. It has been
well established that there is.no constitutional right to bequeath prop-
erty," although there could be constitutional rights in discriminations
enforced by the state upon the person making his will." But this is the
reverse situation to that which is here being considered.

A recent North Carolina case provides a good example of the problems
which arise from application of the state action analysis to the devolu-
tion of-property. Charlotte Park & Recreation Comm'n v. Barringer"
involved park land which was conveyed to the city on condition that it

*s See Irving Trust Co. v. Day, 314 U.S. 556 ,56 (1949).
s Any invidious discrimination in the privilege to dispose of.propesrty will, such as

depriving any particular racial or religious group of this pW*iem, would be uncon
stitutional.

u 24a NC. 311, 88S.ELd 114 (1956).
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be limited to use by white people only. The conveyance was a determi.
nable fee providing for its termination if the park was used by persons'
other than white, and if the heirs paid $3,500 to the city. Under suit for
declaratory judgment, the court held that the park land would revert to
the heirs, the conditions having been met. Certiorari was denied by the
United States Supreme Court."

DThe court's analysis was that there was no judicial enforcement of the
reversion since it was automatic. This is not a justifiable distinction.
While it was not necessary for the court under the principles controlling
determinable fees to cause the reversion by a decision, it nevertheless was
state law which made the property revert. State action is unavoidably
involved in the operation of any determinable fee. The distinction drawn
by the state court is a distinction without a logical or justifiable differ.
ence.

Instead, it needs to be accepted in a case such as this that state action
is present. The issue should then be determined by deciding whether the
individual right to discriminate should outweigh the constitutionally
required public concern against discrimination. This analysis will not
give an automatic answer to such a case. It can be argued that even
though, in general, there is a value in allowing private persons to engage
in racial and other discriminations in bequeathing their property, they
should not be allowed to do so in the terms of a grant when they are
leaving their property for the use of the general public. .Tle intensely
personal nature of the terms of the devolution is removed to a great extent
when property is given so broadly. This is not to say that that ought to be
the conclusion in this kind of case. It can also be effectively argued that
this is the wish of the person granting the property, that if he desires to
give it in this fashion then his wish is worthy of respect.

The United States Supreme Court seems to have approached this kind
of case with the correct analysis, although clear explanation has not been
given. The Girard cases involved the devolution of property to the city of
Philadelphia, the city to serve as trustee for the setting up of Girard
College, limited to male white orphans. The Board of Directors of the
College was the Board of Trusts of the City of Philadelphia. The United
States Supreme Court found that the city was engaged in racial discrimi-
nation by acting as the trustee of this College."

On remand to the state, the state court found that the dominant pur-

S350 U.S. 983 (1956).
* Pennylvania v. Board of Directors of City Tnu t, 33 U.S. 230 (1957).
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pose of the grant had been to limit the school to white orphan boys, rather
than to have the school administered by a public trustee. Following out
this conclusion, the state court set up a private trustee, but the original
grant limiting the College to white orphan boys was continued." Upon.
return to the United States Supreme Court, the appeal was dismissed and
certiorari was denied." The continuance of the College, limited to white
orphan boys, was permitted so long as the public agency did not serve as
trustee.

There are elements of the traditional state action analysis in the hold.
ings in these two cases. Yet the requirement of state action was surely
met in the second case as well. The actual determination of the Pennsyl-
vania court to remove the public trustee because it found that the domi-
nant purpose of the gift was to set up a college restricted to white, male
orphans was itself state action in every bit as strong a sense as court
enforcement of restrictive covenants. Indeed this was quite analogous to
the enforcement of a restrictive covenant by the court. Yet the Supreme
Court declined to review the case either by appeal or certiorari although
it had already had the case once before. This result is clearly acceptable
on the basis of a balancing of an individual's right to designate how his
property will be used as against the public concern with discrimination."

In summary, the analysis here applied to the case just discussed, while
not actually undertaking to formulate a "test," reveals this core question:
Is the state limiting its action to enabling the private individual to engage
in his private discrimination? Insofar as the state moves beyond this, by
letting someone else enforce the discrimination as in the restrictive cove-
nant cases, or by aiding groups and organizations which are beyond the
role of the private citizen with his own private interest in discrimination
as in the transportation and labor union cases, the constitutional right
against discrimination applies.

VI. GOVERNMENT INVOLVEMENT IN GRou DISCRIMINATION

Evaluation of the situations which have to do with a degree of shift
away from the private individual to the group or organization claiming
the right of private discrimination is now in order." Groups have a

s* In re Girard College Trusteeship, 391 Pa. 434, 138 A.d 844 (1958).
s* 357 U.S. 570 (1958).
0 But cf. Henkin, supra note 58, at 500, doubting the right of a state to enforce an

institutional bequest which discriminates on race although recognizing the right to
make such a bequest which dlacriminateson a religious basis. QUMMw.

" Rice v. Sioux City Memorial Park Cemetery, 34 U.S. 880 (1954), wgPw 349
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greater vulnerability to the rights of the public generally because they
have greater relationship to the public generally than do individuals. The
process of a state policy clothing a group with public interest so that
freedom to engage in private discrimination no longer exists has been
developed earlier. Labor unions now clearly fall into this category, as do
enfranchised public utilities and transportation facilities.

The similar issue has been raised in housing. In Dorsey v. Stuyvesant
Town," a decision of the New York Court of Appeals in which the Su-
preme Court denied certiorari," the City of New York and an insurance
company entered into a contract to clear a slum area and construct a
housing project. The land was condemned by the city and certain tax
concessions were given. After the housing project was completed, the
private company refused to lease to Negroes. The New York Court of
Appeals found that the aid by the government was not enough to be con-
sidered state action. The court said that the concept of state action is'
applicable to private organizations and individuals "only in cases where
the State has consciously exerted its power in aid of discrimination or
where private individuals have acted in a governmental capacity so
recognized by the State.""

This statement made by the court in support of its conclusion cannot
stand under searching analysis. Tlere are instances where the state can
properly consciously exert its power in aid of discrimination and yet
there is no constitutional violation. These are the instances of private
and personal discrimination by individuals. Also, certainly the require-
ment of state action is not limited to those cases where the state itself
recognizes that it has delegated governmental power to private indi.
viduals. The state had not recognized such delegation in the white pri.
mary cases.

r- The Stuyvesant Town case should be accepted as involving state action.
To say that the condemning of the land and the tax concessions do not
constitute state action is a clear denial of the modern application of the

U.S. 70 (1955), discussed p. 369, supra, would appear at tint glance to be more properly
classified in this article as involving a quas-public group rather than a private indi-
vidual The reason the case was considered with other cases involving private individuals
is that the existence of a contract between the parties and the issue of court enforcement
of that contract as state action is the more uniquely useful facet of the case for analysis
here. If the case is viewed solely as being concerned with a quasi-public business, the
cemetery, it simply becomes one of many raising a similar issue.

s*299 N.Y. 12, 87 N.E2d $41 (1949).
* 339 U.S. 981 (1950).
S299 N.Y. 512 6, 53, N.EAd 541, 51 (1940).
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doctrine. But this should not be taken as establishing that the decision in
the case is therefore determined. The issue of state action is not the real
issue. The issue must be resolved by a balancing of the right of personal
discrimination against the state's compulsory concern for the elimination
of discrimination.

Perhaps this can most clearly be seen by considering the same prob.
lem in a church organization. Here tax concessions and other aids to
churches are accepted beyond cavil, in spite of the specific mandate for
separation of church and state contained in the first amendment. The
reason that these concessions are of concern is because the church group
engages in discrimination which would be unconstitutional if the govern.
ment itself so acted. This relationship cannot be resolved on any state
action basis. The state action obviously is present. Rather, in evaluating
the government's relationship to various church groups, the balancing of
the individual's right to discriminate, which in this instance is an aspect
of freedom of religion, must be weighed against the state's concern for
the elimination of discrimination. And fortunately it is well established
that this right of the individual religious group to discriminate must
predominate.

Note that in making this constitutional analysis of action by groups,
the same type of evaluation is used as has been used in determining
whether state action is present or not. What is important is recognizing
that the analysis is not for the purpose of determining whether there is
state action, since the cases establish that there is. The purpose of the
analysis, rather, is to determine the extent of the state involvement with
the private group. Stating this proposition in the reverse, the purpose of
the analysis is to determine the extent to which the private group has
moved toward a relationship to the public which gives the public the
obligation to police on a constitutional basis the group's desire to dis-
criminate. In the Stuyvesant Town case, the issue was whether the state
gave a sufficient degree of aid, both in quantity and nature, to the Stuy-
vesant Town Corporation to bring about the conclusion that the private
housing group has so departed from its private nature that the public
must insist that it not discriminate on a racial basis. To repeat, this is
not an issue of state action; it is an issue of a balancing of the private
right to discriminate against the constitutional obligation upon the public
acting through the government to eliminate discrimination. On this
analysis, the Stuyvesant Town case is seen as a border-line case with the
result subject to serious question. The intimate relationship between the
city and slum clearance, the size of the housing project, and the fact that
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the city had to exercise its powers of condemnation to obtain the prop-
erty for the corporation show the quasi-public nature of the corporate
action.

In contrast to this case is Johnson v. Levitt &c Son," a decision of the
Federal Court for the Eastern District of Pennsylvania. This case in-
volved racial discrimination in Levittown by the owners of the Levittown
housing project. The only claim of state involvement was the fact that
there was FHA and VA financing on the houses. The court held the
government was not sufficiently involved for there to be a constitutional
violation in this racial discrimination. This decision appears correct with.
out serious question although, again, it would be difficult to hold that the
governmental guarantee of the mortgages of these houses is not govern.
mental action. Indeed, the government is so intimately concerned with
the problem of racial discrimination in housing for which the govern-
ment guarantees mortgage loans that the matter became an issue in the
Presidential campaign of 1960, and President Kennedy has issued an
Executive Order forbidding racial discrimination in the sale of such hous-
ing by the original entrepreneur."

To explore the gamut between the personal discrimination and the
public interest, one need only consider the vast area of private schools,
private clubs, and, as mentioned above, churches. Perhaps the most use-
ful kind of organization for evaluation is the private school. Here the
nexus with the state is quite acute in many respects. Curriculum is
prescribed to a large extent in the elementary grades. Free textbooks,"
lunches," bus fares" may be given, as may tax exemption.'0 Such pri-
vate schools are publicly accredited in that they fulfill the state require-
ments of law concerning compulsory schooling.'' In the private colleges,
credits in many instances are acceptable by law, as in the case of medical
degrees and degrees in law. The federal government has engaged in an
extensive program of scholarship and financial aid for persons attending
such private schools.'"

S131 F. Supp. 114 (ED. Pa. 1955).
Exec. Order No. 1063, 27 Fed. Reg. 11527 (1961).

t Cochrn v. Louisiana Bd. of Educ., 281 U.S. 310 (1930).
SNational School Lunch Act, 60 Stat 230, 234 (1946), 48 U.S.C. S 1753, T160

(d)(3) (1958).
" Everon v. Board of Educ; 330 US. 1 (1947).
'" Paulsen, Prfrment of itijWous Institution in Tax and Labor Legislaton, 14

LAW & ComW P. 144 (199)t Note, 4CoLt 0 .L RRv. 96 (1940).
St Pitcse v. Soc oisters, g68 U.s;.S (1925).

.*a Se National Scdece Foundation Act 64 Stat. 140(1950), 48 U.S.C. $ 18(4),
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An issue for the future is whether such schools engaging in racial dis-
crimination are doing so in violation of the Constitution. But it would
be totally misleading to resolve this issue on a determination of whether
there was state action or not with respect to these schools. It is quite
obvious that the state action here meets all constitutional requirements.
But if the issue is to turn on the presence of state action, we then move
ourselves into the constitutional dilemma that these schools are not only
prohibited from engaging in racial discrimination, but they are pro-
hibited from engaging in religious discrimination as welL This, we im-
mediately recognize, does not make sense under the Constitution. One
of the very purposes of the private school is to engage in religious dis-
crimination. Indeed, if these schools are to be found as involved in state
action and this is considered to be enough to bring the constitutional
provisions into play, sectarian religious training in private religious
schools would be outlawed. Public schools, of course, clearly may not
engage in religious discrimination or sectarian religious training.'"

This is but another instance of the need shown for realizing that the
concept of state action does not solve these cases. In all of them, state
action is present. Rather, there must be the evaluation of the personal
right to discriminate as against the public's concern for the elimination
of discrimination. And in such an evaluation, the result may well be
different when the issue is one of religious discrimination as opposed to
racial discrimination. But these differing considerations are not even
subject to use if the traditional state action analysis is taken as the "test."

The matter of the private club is subject to the same need for sophisti-
cated inquiry. If there is not state action, there is at least state inaction

Sin allowing the private club to engage in racial or religious discrimina-
tion. The issue is simply whether'in our society there is a positive value
in allowing private groups to engage in such racial and religious discrimi-
nation when these groups limit their relationship to the public as narrow-
ly as possible. The constitutional answer to this issue should be pre-
dictably certain. It should not take the required freedom of religion of
the first amendment, applicable only to religious groups, to authorize
such discrimination by groups that truly can be viewed as private and

1869 (1958); National Defense Education Act of 1958 72 Stat 1590, 20U.S.C. $$ 461-
465; STAFF oP SZNAT CoMM. ON LABOR AND Puauo Wn"AJ, 81t Cono., ir Ss.,
RmoitOr Of Fa. ScaoLAMrSr AND FPILowsmI PaoolAs AD Ormat Gov'r Am To

(ro&mr (Cunm. Print 1950).
*" Engel v. Vitale, 370 U.S. 401 (19) )( McCollum v. oad of Edoc., 333 U.S. 903

(1948).
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voluntary. The country club, the luncheon club, the lodge or social club,
as long as they do not move out into the area of public concern, as have
the labor unions, should be under no constitutional inhibition whatsoever
against engaging in discrimination. This should be so whether the dis-
crimination involves race, religion, politics, sex, diet, or any of the
multitude of other facets of individuality. It has been suggested that the
private club could turn away the Negro non-member but only because
they could also turn away the white non-member.' 0 This again is the
trap of the state action analysis. It fails to recognize the valuable right
of the person or truly private group to engage in all manner of discrimi-
nations, except as they may be specifically outlawed by affirmative state
regulations.

Another kind of problem that arises in evaluating the extent of state
involvement is seen in cases such as Eaton v. Board of Managers of lames
Walker Memorial Hosp.,1* a Fourth Circuit decision in 1958. This case
had to do with the denial to Negro doctors of the "courtesy staff" privi-
leges of the hospital. The court held the hospital policy constitutional.
The hospital had originally been public. But in 1901 it had been con-
veyed to a private corporation for the purpose of obtaining a donation.
It had remained private ever since 1901, although from 1901 until 1951
it received some financial grants-in-aid from the city. The only govern-
mental connection with the hospital in existence at the time of the suit
was the fact that the county had a contract with the hospital to pay for the
care of indigent patients.

The quasi-public nature of the hospital, with rigid control by law of
its activities and of the activities of its staff, clearly involves state action.
In view of this fact, the circumstance that the county pays for the care
of some indigent patients at the hospital would be irrevelant to the issue
of state action. Here actually the government is a customer of this private
business organization. Admittedly, the matter of being a customer could
become so broad that it would be proper to treat the private organization
as actually public in nature. But the mere payment of the funds should
not of itself make the distinction as to whether in this case the racial
discrimination is constitutionally prohibited or not. The state is a custo-
mer of many private business groups of one kind or another. State
employees on official business, being paid by state funds, stay at hotels

I" Schwelb, TA Sit-In Demonstration Criminal Trespass or Cnstitutional Riht?,
36 N.Y.U.L Ry. 779, 99 (1961).

If 261 F.2d 521 (4th Cir. 1958), crt. dnid, 369 U.S. 964 (1959).
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and eat in restaurants. The issue as to whether hotels and restaurants
may constitutionally engage in racial or other discrimination should not
hang upon such a tenuous thread. The issue in this case also must be one
of evaluating whether the private group has so moved into the area of
public concern that the public's interest in eliminating the particular
discrimination in question must outweigh the personal right to discrimi-
nate.

VII. THE SUPREME COURT LAYS A FOUNDATION FOR
ABANDONING THE STATE ACTION ANALYSIS

In a significant decision in 1961, the United States Supreme Court for
the first time opened the door to the abandoment of the state action con-
cept as a means of deciding the constitutional issue on discrimination.
The case is Burton v. Wilmington Parking Authority.'" To those who
are bound up in the state action syndrome, Justice Clark's opinion for
the majority of the Court can be called vague and obscure.'"' But when
it is realized that we have entered the time of the twilight of state action,
the Court is revealed as perhaps beginning the construction of the new
and sensible road of evaluating the constitutional issue concerning dis-
crimination on the merits rather than letting the accident of state action
make the determination.

The case involved a publicly owned and operated parking garage.
Part of the building was leased out for stores and a restaurant, the Eagle.
The land had originally been condemned for public use, and the leasing
was an integral part of the income to the public from the entire property.
The building upkeep was at public expense, and certain improvements
by the restaurant were given tax exemption. The United States Supreme
Court, in the opinion by Justice Clark, held that the racially discrimina-
tory policy of the Eagle Restaurant was in violation of the Constitution.
The Court stressed the fact that the profits from the racial discrimination
would go to the financial success of the government agency. Justice Clark
firmly asserted: "[R]eadily applicable formulae may not be fashioned"'"
for such cases. Then, in the opinion, he summarizes the approach of the
majority of the Court to the issue before it in a way that opens the door
to the new analysis:

J.ut.no state may effectively abdicate its responsibilities by either

* 365 U.S. 715 (1961).
1t St. Antoine, Color Blindnes But Not Myopia, 69 Mica. L Rar. 993, 1005-0

(1961).
* 365 U.S. at 2 (1961).
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ignoring them or by merely falling to dishage them whatever the
motive maybe.. .. By i nation, the Authority, and through it
the State, has not only made itself a party to the refusal of service,
but has elected to place its power, property and prestige behind the
admitted discrimination. Thi State hii so far insinuated itself into
a poitio of interdependence with Eagle that it must be recognized
as a joint participant in the challenged activity, which, on that
account, cannot be considered to have been so 'purely private' as to
fall without the scope of the Fourteenth Amendment'"

Of particular relevance is the reference to the government's "inter
dependence" with the restaurant, and the reference to "purely private"
activity. While there are also words of.state action, particularly state
inaction, in Justice Clark's opinion at least the foundation has been laid'
for the Couit to evaluate these cases on grounds other than simply deter.
mining whether state action is present or not The denial of the possibility
of a formula, the reference to questions of degree in interdependence and.
the privateness of activity clearly open the door to this kind of analysis.

Interestingly enough, the traditional state action approach by the
concurring and dissenting Justices points up most effectively the inade-
quacies of such an analysis. Involved in the case was a state statute which
authorized restaurants to choose their customers. Justice Stewart, in his
concurring opinion," said that the only proper interpretation of this
state statute was that it authorized racial discrimination. As such, he
found that the statute violated the fourteenth amendment In his strictly
state action approach, Justices Harlan, Whittaker and Frankfurter con-
curred in their dissents. All of them said that if the statute was properly
interpreted as authorizing racial discrimination in restaurants, it would
be in violation of the fourteenth amendment"' Indeed, a rather in-
credible distinction was made by Justices Whittaker, Harlan and Frank-
furter in dissent. While stating that if the state statute provided that
restaurants may engage in racial discrimination, the statute would be
unconstitutional, the Justices went on to say that if the state law was
merely the common law policy.of allowing restaurants to choose its
customers, then there would be no constitutional violation.

This attempted distinction between state statutory law and state com-
mon law would seem to have no constitutional justification. Certainly it-
has been well accepted and established for many years that state common

* 36w U.S. at 2?.
lt 3M U.S. at 729.
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law is just as much state action for purposes of the fourteenth amend-
ment as is state statutory law." And a distinction between a statute or a
common law principle which states that restaurants may choose their
customers to allow the racial discrimination as opposed to a statute or
common law principle which says in terms that restaurants may engage
in racial discrimination (but does not compel it) shows theexceedingly
tenuous and useless nature of the state action concept.

Even the apparent conclusion reached by these Justices that any statute
which in terms authorized racial discrimination would be in violation of
the Constitution would seem to be specious. Suppose, for exmple, that a :

state passed a statute which provided that individuals shall have the
legal right to engage in racial discrimination in their own homes. Under
the claim of the dissenting Justices in the Wilhington Parking Authority
case, this statute would be unconstitutional. The same, I suppose, would
be true of a statute which in terms authorized churches to engage in
religious discrimination. It is here asserted that the position taken by
the specially concurring and dissenting Justices in this case reveals quite
clearly the fallacy of falling back upon the concept of state action to
determine these cases. The issue must be whether the private organiiza
tion has moved into an area of sufficient public concern, whether there
is such "interdependence" that the discrimination is no longer private
and personal. And whether the state allows the restaurant to discriminate
through a common law policy or through specific statutory authorization
would seem to be irrelevant to the merits of that issue.

VIII. STATE ACTION AND THE "SIT-INS"

The Supreme Court is in this term facing a series of cases which may
cast further light upon the need to move beyond the state action analysis.
These cases are, of course, the restaurant "sit-ins." The facts are well
known. Groups of Negro and white citizens went into the restaurant
portions of stores where Negroes were allowed to trade and occupied
seats in the restaurant area. Under store policy denying Negroes the
right to eat at the restaurant facilities, the Negroes were not served. The
Negro and white persons continued to remain quietly in their seats until
police were called. The persons engaging in the sit-ins were arrested and
convicted under typical trespass statutes or more specific statutes pro
hiding that any person commits an offense who fails to leave store prop-

st See pp. 347, 361, 33, 364, supA

IS-0«l 0 *- p . I -*
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erty when requested by store personnel to do so. These convictions,"'
challenged on constitutional grounds, have been argued'" and are await-
ing decision in the United States Supreme Court.

It is probable that these cases will not throw much additional insight
upon the whole problem of state action. In four of the five cases, the cities
involved had existing ordinances requiring segregation in public dining
facilities."' While these ordinances were not used in the convictions,
since the defendants were convicted of trespassing, the trespassing grows
out of the violation of the city ordinances by those persons engaging in
the sit-ins. Under these circumstances, the Solicitor General took the
position in argument that it is not necessary to go beyond the point of
holding that the state is affirmatively engaged in discrimination when
such statutes exist, and then persons are convicted for conduct which
also constitutes violation of those segregation statutes."' It would do no
violence to the most fundamental concepts of state action and of past
cases to find constitutional violations in the affirmative governmental
conduct in these four cases.

The other sit-in case, the Louisiana case, does not involve any precise
ordinance requiring segregation."' The Solicitor General took the posi-
tion in his argument that the "pervasive state policy of segregation would
create the same effect" as if there were such specific segregation ordi-
nances or statutes."' That this case could also be disposed of on this
narrower ground would appear to be obvious from past developments.
Any practical approach to the actual effect of segregation, as we have
seen the Court use in Smith v. Allwright,"' Terry v. Adams," and
Shelley v. Kraemer,"' shows that the pragmatic impact of what the state
does or what the state allows to occur is a proper factor. Justice Bradley
himself in his majority opinion in the Civil Rights Cases, specifically
stated that state "custom" supporting individual action could be state

I" Shuttlesworth v. City of Birmingham, 134 So. 2d 213, 214 (Ala. 1961); Grober v.
City of Birmingham, 133 So. 2d 697 (Ala. 1961); State v. Goldfinch, 241 La. 958, 135
So. 2d 860 (1961); State v. Avent, 953 N.C. 680, 118 S.E.d 47 (1961); City of
Greenville v. Peteron, 239 S.C. 298 122 S.2d 826 (1961).

" The argument is reported in 31 U.S.L Wam 3159 (U.S. Nov. 13, 1962).
Is The Greenville, Birmingham, and North Carolina cases, ee note 113, supra.
sts 31 U.S.L. Wu 3162 (U.S. Nov. 13,1962).
"' State v. Goldinch, 241 La. 958, 135 So. 2d 860 (1961).
'11 31 U.S.L Was 3163 (U.S. Nov. 13, 196).
l" See p. 360, upra.

"* See p. 362, upra.
1s 1 See p. 373, upr.
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action." * So it would be nothing new for the Court to be able to dispose
of the sit-in cases by reversing the convictions on the ground that there
has been governmental violation of the fourteenth amendment, without
going beyond the law which has already developed.

In view of the position taken by the United States government through
the Solicitor General as amicus curiae, it is probably likely that the sit-in
case will be disposed of on this narrower basis and will not substantially
advance the modern evaluation of state action. Yet, it is always possible
that the Supreme Court may write more broadly. In any event, the
sit-in demonstrations provide a useful means for making further appli-
cation of the principles which have been the subject of this article.

Perhaps the beginning point of the application of the principles devel-
oped in this article to the sit-in situation can best be the reporting of a
brief interchange between Justice Douglas from the bench and Solicitor
General Cox. The question and answer in the interchange are precisely
in accordance with the analysis which is here proposed. At one point in
the argument, Justice Douglas asked Solicitor General Cox, "Isn't it
always state action when a state sends people to jail for doing something
like this?" Solicitor General Cox replied, "It's always state action, but
not always discrimination.""' Here is a clear indication from the Solici-
tor General that he recognizes the all-pervading nature of state action
and further recognizes that state action of itself cannot be the controlling
and deciding factor in these cases.

State action can be found in several sources in the restaurant sit-ins.
The first source is in the public nature of the restaurants, the public
control exercised over them. To find state action by this means would in
effect be an adoption of Justice Harlan's dissent in the Civil Rights
Cases"' and an overruling of the majority opinion on the state action
issue."' But this aspect of state action does not stand alone.

The second aspect of state action is the element of state inaction found
in the toleration by the state of widespread discrimination by businesses
of a significantly public orientation. If an occasional isolated business
engaged in racial discrimination, there would be little justification for
the state to concern itself on behalf of its citizens who are being discrimi-

." Civil Rights Cases 109 U.S. 3, t7 (1883) ("State authority in the shape of laws,
customs or judicial or executive procedines.").

" 31 U.S.L.Wa 3168 (U.. Nov. 15, 196).
1s 109 US. 3,6 (1883).
"* Counsel reprwseting the sit-a dmontrators in one of the cas arped that

the Cil Rights Cases should be ovrled. 31 U.S.L Wnzs 360 (U.S. Nor, 13, 192).
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nated against But when the discrimination is so widespread that it is
difficult for the particular group of citizens to live effectively in the com-
munity, the state may not stand idly by and allow this kind of wide-
spread sanction without discriminating through its inaction.

In the third instance, state action is clearly found in the arrest and
removal by the police of the persons engaged in the demonstrations.
Solicitor General Cox stated this in argument"' Indeed, it has been said
that this alone is enough to establish the unconstitutionality of the
response of the stores to the sit-ins."' Of course, this final conclusion is a
return to the traditional state action analysis which treats the presence
of state action as controlling the constitutional issue.

If this important constitutional issue were determined upon the fact
of the use of police to remove demonstrators, by the same analysis the
person who caused the police to remove someone not wanted from his
own home would be enlisting state help and the Constitution would be
violated. This is the great danger of considering the issue on the basis of
state action rather than on the basis of its merits.

Evaluations of the legality of the sit-in demonstrations, if the narrower
grounds mentioned above are not used, should be upon the same analysis
which has been put forward here so many times in so many different
factual situations. The issue should be resolved by a careful balancing
of the right of personal discrimination by the private individual or group
against the compulsory public concern against discrimination. The in-
quiry should be very much along the lines of the traditional state action
inquiry, but not to the same result. If the inquiry is directed to finding
whether there is state action or not,'the merits of the issue will not be
posed. The valid affirmative concern for the right of personal discrimi-
nation will not be considered.

In this evaluation, it should be obvious that the restaurant in the store
is far more interdependent with the public interest than is a private club.
On the other hand, it obviously is less interdependent with the public
interest than is the monopolistic, franchised public utility.

The traditional property law concept cannot be controlling. In Marsh
v. Alabama,"* the United States Supreme Court held that the owner of

I' See p. 386, supra.
t" Schwelb, supra note 104, at 809, seems to conclude that the sit-in conviction must

be reversed because police aid was used to evic them. He does not cany his analysis
oa to the use of police to evict a trpespaer in a private home because the trspasser is
a Negro.

* 326 US. 601 (1946).
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a company-owned town could not bar members of the Jehovah's Wit-
nesses sect from engaging in free speech activities on the streets. This
case certainly is as closely relevant as any to the sit-in cases now before
the Court It was pointed out in Marsh v. Alabama that the company-
owned town was actually a suburb of Memphis, and the streets were
open to the general public. The court stressed the right of the people
living in the city to be exposed to the same kind of opportunity for the
hearing of expression of opinion as would persons in other communities.
The Court very properly said that the traditional concept of property, a
state-created concept in any case, should not be controlling in such a
ciumstance. It has been seen in the discussion of the many instances
here of private groups or organizations fulfilling quasi-public functions
that this conclusion is not a radical one, although it was subject to much
criticism at the time.1'"

At the time it was decided, it was felt by many persons that the Marsh
case meant that no one could bar people from his own home or from his
own private club. These fears were occasioned by the same kind of an
analysis, stopping short of the merits of the controversy, as has been the
subject of criticism in this article. It has not been widely publicized, but
the Marsh case has been significantly and properly limited by a later
decision. The same issue of the right of the Jehovah's Witnesses colpor-
teurs to move through the halls of a privately-owned apartment house
in carrying their message was before the Supreme Court of Virginia in
Hall v. Virginia."* The conviction for trespass for insisting upon enter-
ing the halls of the apartment house contrary to the orders of the owner,
was upheld. The United States Supreme Court dismissed the appeal, with'
Justices Douglas and Murphy dissenting.'18 The practical difference be-
tween the company-owned Memphis suburb and the apartment building
is obvious and raises a wholly justifiable distinction. In further confir-
mation of the narrowness of the Marsh case, it should be noted that the
"sit-down" strikes of the middle 1930's, where the employees stayed in
the plant and took over the premises but refused to work, were held to
be unlawful at that time."'

1t E.g, 44 MIac. L R. 848 (1946)1 2 On. L Rav. 132 (1946); 1 WTo. LJ.
142 (1947).

** 188 Va. 72 49 S.E2d 369 (1948). But c. Abernathy, EpMwsion of the Stea
Action Concp Under the Forteenth Amndment 43 Coumnu LQ. 376 (196S)
(Apartmet house owne must beware of Marsh v. Alabavm).

S35 US. 876 (1948).
SNLRB v. Fauuteel MetaUllurial Cor. 306 US. 240 (1939).
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If the Court does go beyond the likely narrow grounds for the disposi-
tion of the "sit-in" cases, it will be faced with the need to balance the
competing considerations developed in this article. And the resolution
would be an exceedingly difficult and delicate matter. But it should be
recognized that regardless of which way the Supreme Court were to
determine this issue, it should not mean that immediately all other cases
are swept into the same category. If the Court should find the sit-ins
lawful and the state action unconstitutional, simply because there was
"state action," then other cases would be swept into serious question
when there should be no question."'

But if the Court did recognize that it is balancing the personal interest
as against the state interest, as it did, to some extent at least, in the
Wilmington Parking Authority case, then a holding that the sit-ins were
lawful and the state action was unconstitutional on the broader basis
here proposed would not automatically mean that a private club could
not discriminate, or that the private school could not discriminate, or that
the individual in his private home could not discriminate. It would not
even establish that under other circumstances even restaurants, which
were separate and not part of stores, could not discriminate or that
businesses of other types could not discriminate. If, on the other hand,
the Court should hold that there was no legal justification for the sit-ins
and that the state acted constitutionally, this would not automatically
mean that the public utility could engage in discrimination or that the
Court was abandoning its position and the leased public facility was no
longer subject to constitutional requirements.

IX. CONCLUSION

This article has attempted to make the following points:
First: The sun is setting on the concept of state action as a test for

determining the constitutional protections of individuals. Through devel-
opments concerning "color of state law," state inaction, private groups
and organizations becoming sufficiently oriented to public concern to
justify public control, and judicial enforcement of private agreements,
state action is so permeating that it is present in virtually all cases.

Second: A kind of analysis which resembles the state action analysis
is still properly used in those cases which evaluate the extent to which a

i, The cases of licensed clubs, private schools, churches, all business and even
discrimination in private homes would then be doubtful because state action is present
in all. See p. 367, supra.
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private group or organization has become oriented to public concern. But
the purpose of this analysis is not to determine whether there has been
state action or not, but rather to determine whether the state's compul-
sory constitutional interest in the elimination of discrimination is over-
balanced by the desirability of permitting a private right to engage in
personal discrimination.

Three: Personal freedom to discriminate lessens as the personal role
becomes lessened, either through lack of personal interest (restricted
covenants cases) or the public's concern as the person moves into a rela-
tionship with the public generally (business and organization cases).

Fourth: There is no formula. Each case must turn upon its own facts,
although stare decisis will give a measure of predictability to similar
cases.

Fifth: The elimination of state action as a controlling concept does not
eliminate the role of the courts. Rather, it broadens it. The issue must
become one of the merits of accommodating the interests, not one in the
nature of a formula which is irrelevant to the interests involved.

The vast amount of literature evaluating the concept of state action
has almost universally omitted consideration of the desirable right of
individuals and private groups to engage in a multitude of discrimina-
tions in our society.'" Analysis of cases on the basis of finding whether
there has been state action or not leads to ignoring this significant com-
peting consideration. Only by moving beyond the cant of state action to
the merits of the constitutional issue in cases involving individual consti-
tutional rights against discrimination can there be an effective studied
line of principles established which will enable the state to permit and
encourage private discriminations but prohibit the state from making its
own policy one of discrimination.

1u E.g., St Antoine, supra note 107; Shanks, "State Action" and the Girwrd Estate
Caw, 105 U. PA. L Ray. 213 (1956); Schwelb, supra note 104, all passim. Even those
who recognize the competing personal freedom to discriminate do so grudgingly and
seem to try to confine it narrowly. Thus, Henkin, Shelly v. Kramenr Notes for Revisd
Opinion, 110 U. PA. L Ra. 43?, 490 (1960): "a small are of liberty which the Con-
stitution favors above the claim of equality." Of course, this area of private discrimina-
tion is quite broad: in the house, in the devolution of property, in buying and selling,
in family relationships, in some business, in churches, private schools and as to race,
sex, religion, politics, physical appearance, and all matter of personal attributes. And
these areas of private discrimination are not limited to constiutionally protected rights
to discriminate. Compare also Van Alstyne & Kant, State Action, 14 SrTA. L Rar. 3,
(1961) ; lwis, The Meanin of State Action, 60 Cou.. L Rxv. 1063 (1960), both
pssim.
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CIVIL RIGHTS AND STATE NON-ACTION

Roger Paul Peters*

Introduction

The failure of the states, taken as a whole, to insure and protect the
civil rights' of everyone equally, from the earliest days to the present, is an
accepted fact. Perhaps the pattern was established by the State of Virginia
during the days of the Articles of Confederation. After enacting an elaborate
Bill of Rights, this state proceeded to 1) suspend sitting of the courts, 2)
twice appoint a dictator, 3) limit the right to vote otherwise than as provided,
4) enact ex post facto legislation, 5) attaint a man of high treason, and
6) declare a man's life forfeited without trial.'

More recently, governors of certain states, meeting the particular civil-
rights problem of Integration, have asserted that there is no higher law than
that established by the "majority" (a numerical majority or a numerical
minority with a majority of the power?). If the majority want to deny the
civil rights of a minority, it is the duty of the governor, by their definition, to
effectuate this desire, as if it were the supreme law of the land. Such an
approach contradicts a basic principle of our form of government, that there
exists a law slightly higher than the desires of the majority. This approach in
the states is not new. Concerning the state governments under the Articles of
Confederation, Madison concluded: "(M]easures are too often decided, not
according to the rules of justice and the rights of the minor party, but by the
superior force of an interested and overbearing majority."*

* Professor of Constitutional Law, Notre Dame Law School, LLB. New York Univerity.
Member of the New York and United States Supreme Court Bars.

I It s not the purpose herein to define the civil rights of the Individual. An interesting list s
contained in the Convention of North Carolina, Declaration of Rights (1788), THE FEutEALT 646
(Ford ed. 1191).

2 Tn FroutttS No. 10, at 55 (Ford ed. 1898) (Madion). Activities such as these led
Madison to conclude that the operation of state governments under the Articles of Confereratoa was
meponble for many of our heaviest misortunes; and, particularly, for that prevaling aad l-
tu dstt of pblc eaements, and alarm for private drihts. ... " . at S-56.
6 Id. at$$.
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In comparison with the federal government, the states, again taken as a
whole, are more susceptible to corruption on all levels, more likely to heed the
wishes of the majority in disregard of law, less able to enforce their laws,
and less able to rise above self-interest. We have for a long time by-passed the
state governments in favor of the federal government for reasons just such
as these. The adoption of the Constitution was such a by-passing. Similarly,
and more recently, we have the Mann Act,' the Lindbergh Kidnapping Act,"
and the Interstate Transportaion of Stolen Vehicles Act," as examples of a
turning to the federal government because of the state's failure to provide
desired results. Furthermore, today the federal government rather than the
state government is expected to control overlords of organized crime.

:These by-passings of the states in favor of the federal government
establish a pattern which is perhaps descriptive of what the relationship
between the state and federal governments should be. If the end to be
achieved by government is within the capabilities of the states, responsibility
for. achieving that end should remain with them. But when a state fails or
refuses to fulfill this responsibility, it devolves upon the federal government
either to force the state to fulfill its responsibility or to achieve the particular
end itself.

That the securing of civil rights is an end to be achieved by govern-
ment, was early recognized in the Declaration of Independence. It is within
the capabilities of the states to achieve this end, but if a state fails or refuses
to fulfill this responsiblity, it devolves upon the federal government to either
force the state to secure the civil rights of the individual or to secure these
rights itself. Only by such a system as this would the civil rights of an in-
dividual be completely secured as far as possible under our system of gov-
ernment.

Congressional civil rights legislation of some sort is a certainty. The
continuous failure of the states to secure the civil rights of individuals will
eventually result in a complete turning to the federal government for a solu-
tion. This immediately raises serious constitutional problems if Congress is to
produce an effective solution. Do Barron v. Balitmore,' the Slaughter-House
Cases, and the Civil Righis Cases* correctly define the basic limitations of
congressional action, or does our Constitution establish the type.of system
described previously? These are the questions to be explored in this article.

I. BARRON v. BALTIMORE
Legal protection - the maintenance of a certain degree of order In the

community - was enjoyed by inhabitants of the thirteen colonies that
became the original United States of America. Dissatisfaction with oppressive
measures on the part of the legally constituted authorities, with King and

4 8t UC. 2421 (1952).
* s US.C. 1201 (19)2).

* IS U.S.C. 2312 (1952).
? 32 U.S. (? L) 153I (1)).

* 83 U.S. (4 Wit.) 36 (1872).
* 109 U.S. 3 (1883).
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Parliament at the summit, led to the demand for independence, the successful
Revolution, the establishment of the United States, and the more perfect
union of 1787-89. Having won freedom from tyranny, the people of the new
nation were determined not to suffer the new national government to develop
into an instrument for curtailing dearly bought liberty. To that end, a Bill of
Rights was adopted almost contemporaneously with' the new Constitution. It
seems to have been the general belief at the time of the adoption of the Bill
of Rights that such safeguards were necessary primarily as a warning to, or
a restraint on, Congress and the national government with little, if any,
concern being felt about the necessity or desirability of having similar
restraints expressed in the national Constitution with respect to the state
governments. There appears to have been a pervading sentiment that the
people of each state could readily see to it that the government of the states
be kept in check. Such protection for the inhabitants of each state against
their local government as was felt to be necessary had already been provided
for in Article I, section 10 of the Constitution. These are the provisions pro-
hibiting ex post facto laws, bills of attainder, laws Impairing the obligation of
contracts, and forbidding duties on imports and exports.

Such in brief is the orthodox view of the position of constitutional
guarantees of fundamental human rights. This view received the approval of
the Supreme Court in 1833 when Barron v. Baltimore"' was decided. The
Court held that action by a municipality was not governed by that provision
of the fifth amendment which forbids the taking of property for public use
without just compensation. The great Chief Justice, speaking for the Court,
stated that the first eight amendments, the Bill of Rights we hear so much
about, do not apply to the States or their instrumentalities. The Court has
never departed from this view. No matter how often the Court has revised
ind even overruled previous doctrines and decisions this marvelous holding
has ever remained a fixed star in the constitutional firmament. The soundness
of the holding on the basis of reason and authority has been widely accepted.
Reason in this connection embraces traditional political theories concerning
the role of the states in the Union as well as construction of the language of
the Constitution, particularly Article I, section 10, which expressly refers
to the states, and the first eight amendments which do not. Authority em-
braces a history of the adoption of the amendments. Yet doubts about the
soundness of Barron v. Baltimore persist." Even at this late date the holding
seems incredible to many until they are shown the report of the case. To the
vast majority of Americans the holding is unknown. After having had the
eulogies of the Bill of Rights dinned in their ears by orators, pundits, lawyers,
bar association committees, and the like, they would be amazed to discover
that this wonderful Bill of Rights does not apply to their state governments.

The people of Alaska have been lately celebrating their great good
fortune in having been admitted as a state of the Union. Henceforth, the
voter in Alaska or Hawaii (presumably soon to be admitted) can vote for

* )2 U.S. ( Pet.) 153 (I3)3).
1t 2 CaossXev, PotKcs AeO THe CONstmInloN 105642 (1953).
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senators and representatives, he can vote for a governor and for the presi.
dential electors. Politicians throughout the United States will now have to
take Alaskans and Hawailans into account in their calculations about meas-
ures in Congress as wevl as about presidential elections. Alaska and Ha-aii
will be guaranteed a republican form of government. Their legislatures will
be restrained by Article I, section 10 of the Constitution. All sorts of benefits
will accrue - but no longer will their legislatures be restrained by the Bill
of Rights in the United States Constitution. If Alaskans and Hawaiians want
a Bill of Rights, they will have to do what state citizens before them have
done - see to it that there is a Bill of Rights in the state constitution and get
it observed if they can.

Our American Bill of Rights was adopted long before the parliamentary
reform of 1832 in England when rotten boroughs were abolished. The gerry.
mander, however, appeared early in our history and conditions in some of our
states today approach the rotten borough system of abuses. Georgia is most
notorious in this respect." The up-state and down-state inequities in New
York and Illinois are well known. The failure of Indiana to redistrict by its
own legislature, in contemptuous disregard of the state constitution, has re-
cently been brought to public notice.

Contrary to the expectations of the old Jeffersonians, representatives
from rural areas have tended in recent times to show little regard for human
rights. Whatever the causes may be, the fact remains that the individual
humab being - without regard to his station in life - has discovered again
and again that he is more apt to receive decent equality of treatment from
federal officers than from local functionaries." Local tyrannies are exercised.
Powerful men at the local level find their power ineffective on the broader
national plane.

Barron v. Baltimore ruled that the rights specified in the first eight
amendments are guaranteed only against federal action. The first amendment,
of course, in terms forbids only action by Congress, but the other amendments
are not in terms so limited. The teaching of Barron v. Baltimore is that since
the words "no state shall" or similar words do not appear in the amendments,
protection on the state level is not guaranteed by the amendments. This doc-
trine is a product of strict construction and not one in the interest of freedom
of individual persons.' Every man, woman,a d child in every state with a

1s South v. Pters, 339 US. 276 (1950). See also Magraw v. Donavan. 163 P. Supp. 184
(D.C. Minn. 1958).

18 Mr. Justice Jackson apparently felt differently.
Courts can protect the innocent'against [illegal searches and seizures] only indirectly
and through the medium of excluding evidence .... Federal courts have used this
method of enforcement of the lFourth) Amendment, . . . although many state
courts do not This Inconsistency does not disturb me, for loae exce e or Invwfons
o liberty art more amenable to political torrecrton .. .. (A]ny really dangerous
threat to the general liberties of the people can only come from [the federal
government. (Emphasis added.)

Brinegar v. United States, 338 US. 160. 111 (1949) (dissenting opinion).
t4 Mr. Justice Frankfurter in speaking of the tfth amendment privilege against self-incriina

ton stated: his constitutional protection must not be interpreted i a bostile of niggardly p"
Ullman v. United States, 350 US. 422, 426 (195). Contrast the language in Ulamm typides

sed in referring to federal infringement of individual rights with the tanguage of Mr. Jmtif
Jackson b note 13, nspe, where only state infrinemet wa involved.
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republican form of government is left at the mercy of the governing group
in the state insofar as the Bill of Rights is concerned.

Professor Crosskey has pointed out, to the disgust of the orthodox, that
the Bill of Rights by its terms specifies standards of governmental action and
that the failure to observe them was believed to be a great evil." It was so
at the time of the adoption of the amendments, probably almost universally.
It is so believed by many today with regard to most of the standards specified
therein. If violations of the standards are grave evils and forbidden to the
national government, why are not violations by local and state governments
equally grave?" Crosskey points out that the language of the first amendment
that "Congress shall make no law respecting an establishment or religion,"
means what it says and only what it says. Congress may not legislate on this
matter at all, but the states may. The first amendment is clearly addressed to
congressional powers only. The remaining language of the amendment, "or
prohibiting the free exercise thereof; or abridging the freedom of speech, or
of the press; or the right of the people peaceably to assemble and to petition
the government for a redress of grievances," also, Crosskey explains, clearly
forbids Congress to prohibit the free exercise of religion, but does not forbid
ithe saits to do so. The same can be said about freedom of speech, that is,
Congress may not abridge it, but the states may. And so forth. But, and here
is the matter that is frequently overlooked, Congress is not forbidden to
protect the free exercise of religion, the freedomiirfeehli, or oW f thie press,
or the right of the people to peaceably assemble, and to petition the govern-
ment for a redress of grievances. Indeed, Congress should be able to control
the states in these matters without in any way violating the Bill of Rights.
Congressional legislation could be held to be authorized by a combination of
the Bill of Rights and the "necessary and proper" clause of Article I, section 8
of the Constitution.

It should be noted that Barron v. Balltmore came down in 1833, long
after the adoption of the Bill of Rights, in an era when elements disruptive of
the Union were increasing in virulence. In the succeeding generation those
same elements brought on our bitter Civil War. Crosskey indicates several
statements of judges and commentators on the Constitution which make clear
that many believed (as the unlearned today no doubt still believe) that the
Bill of Rights, except the first amendment, applied to the states." It is also
worthy of note that a provision guaranteeing trial by jury in criminal cases
is contained in Article III of the Constitution, relating to the judicial powers
of the United States. Why was this guarantee repeated in the Bill of Rights,
Article VI? It can readily be seen that the repetition of this provision might
well be interpreted as having a wider application in the Bill of Rights, namely,
to the states as well as to the federal courts.

s1 Mdison referred to these rights as the "peat rights of manind to be secured under this
stiution," not simply federal rights. Smrm AN MWmn, LaUm AmD Jumnc 11(195) (MSad

te's Speech to Conres, June 8, 1789).
I 2 CaoSsm, op. eft. apq note 11. at 10 2.

I IL.lt 1076.
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Recently the futility of further investigation into the matters discussed
in this article has been alluded to by a judicious writer on the right to
counsel." It is submitted, that even though little that is new or important is
likely to be discovered by further investigation, it seems salutary to remind
the bar and inform the public that the great pillars of constitutional law dis.
Passed herein are not althogether worthy of unstinted praise and approbation
and may soon be ripe for being distinquished into the constitutional limbo of
Lochner v. New York," Allgeyer v. Louislana," the Child Labor Tax Case,"
or even into the pit of oblivion of Plessy v. Ferguson," Dred Scott v. San.
ford," the great income tax case" and the like.

II. THE SLAUGHTER-HOUSE CASES
A discussion of the Slaughter-House Cases" is undertaken here for the

purpose of examining the concept of state action as a limitation on the power
of Congress. In this case, decided in 1872, the Supreme Court was being
called upon for the first time to give judicial construction to the.fourteenth
amendment which had been ratified in 1868. The issue before the Court
was whether the legislature of Louisiana had the constitutional power to
create an exclusive franchise in one corporation to maintain the slaughter
house facilities for all butchering in the city of New Orleans. The.plainiffs
objected to such action on the grounds that the sanitatiori .aons.advanced in
justification were a pretense for creating a state-favored monopoly which
would violate the natural rights of butchers to pursue their profession. Such
rights, it was contended, were privileges and immunities of federal citizenship,
which could not now be abridged by state law because of the adoption of the
fourteenth amendment. In a five-four decision, the Court rejected this argu.
ment by holding that privileges and immunities of federal citizenship was a
separate category from privileges and immunities of state citizenship. Each
class encompassed only those rights which were in fundamental relationship
to the modifier "federal" or "state." Pursuit of a profession was within a
citizen's state rights, not federal; therefore, any abridgement of this right by
the state would not be an abridgement of the privileges and immunities of
national citizenship. National citizenship protected things in the nature of
freedom to travel among the states," rights to petition the federal government,
protection on the high seas, habeas corpus and other enumerated rights.

The dissents asserted" that the privileges and immunities of federal
citizenship was a much broader category, including within it the fund.

Ir Rackow, The Right to Coswel - TIe or Reconlrtio sunder the Due Proes CIuss, 10
W. RU. L Rav. 216, n.2 (1959).

s 198 U.S. 45 (190).
to 165 U.S. $57 (1697).
1 259 U.S. 20 (1922).

2 163 U.S. 53? (1596).
*I 60 U.S. (19 How.) 393 (1857).
34 Pollock v. Famers' Loan and Trust Co., 17 US. 429 (1195).
2 83 US. (16 Wall.) 36 (112).
tO Crradll v. Nevada, 73 U.S (6 WaH.) 35 (167), had been decided prior to the fourteeth

meoadmot and had stuck down state law attemptin to charge traveler for the prle ge of
peas through the sate because k would Interfere with the righbt of the federal govereat

t 63 VS. (16 Wal.) 36 at as, 11, 124 (1572).
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mental rights of state citizens in their relation to state governments..'The right
of a state citizen not to have the state abridge his fundamental rights against
.th state was of itself a privilege and immunity of federal citizenship. The
right to follow one's profession freely without the state interference of favor-
itism to special groups was such a right and therefore could not be abridged
by state law.

These, then, were the first views taken of the privileges and immunities
of national citizenship by the Supreme Court. And though the majority view
became firmly established as a fundamental canon from which the vast store
of fourteenth-amendment jurisprudence flows, some persist to question the
validity of the decision, notably Justice Black." The case has become
identified with the issue of whether the fourteenth amendment "incorporates"
the first eight amendments, and an examination of the views of Professor Fair-
man against those of Professor Crosskey on this question" gives some idea
of the conflicting theories of history that may be applied in an historical
evaluation of the Slaughter-House decision.

Some of the salient issues with which this controversy is concerned
reveal the tremendous scope and importance of the Slaughter-House de-
cision in our constitutional history. The question of whether the Framers of
the first eight amendments originally intended that the rights contained in
these amendments should be protected against infringement by only the
national government and not the states is the beginning of the controversy. To
Fairman, the declslonJn Barron v. Baltimore enunciates the true constitutional
will of the people. Consequently, the legislative history of the fourteenth
amendment is to be interpreted in this light. Crosskey, on the other hand,
concludes that the decision in Barron v. Baltimore was incorrect. He further
concludes that the most obvious intent shown in the legislative history of
the fourteenth amendment was an intent to do away with Barron v. Baltimore.

In light of these two interpretations of history, it is relatively simple, then,
to see the two opposing definitions that could be given to the privileges and
immunities clause. The words of the original draftsman speaking of the
fourteenth amendment have this to say:

[Tjhe proposed amendment does not impose upon any state of the
Union, or any citizen of any State of the Union, any obligation which
is not now enjoined upon them by the letter of the Constitution. 8e

Allowing Fairman to project his own psychological satisfaction with the
prior constitutional history into this speaker, the resulting statement says the
fourteenth amendment is a truism, as the court did indeed interpret it. Allow-
ing Crosskey to interject his disatisfaction, the statement becomes an obvious
attempt to overthrow Barron v. Baltimore.

t1 See dissent In Adamson v. Californa. 332 U.S. 46, 71 (1947), and more recently, cian that
dista, Birtkus v. Illinois, 159 U.S. 121, 150 (1959) (dissening opinion).

It Ftarman Does the Fourteenth Amendment Imcorponte the BoI of RUIt 2 Stn. L Ray.
I (1949); Croskey, Chafrs Firmxw, "Legideir Htoty," and the Conset tifo ULmrItion
Sat AtAhorty, 22 U. CM. L RIv. I (1954); and Fairma. A Reply to ?rofte CrosAak, 22
U. CO .L I. 144 (1954).

* Cone. OLo, 39th Cong., I Sere. 1034 (16-66).
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The period subsequent to the adoption of the fourteenth amendment
by Congress again provides the battleground for their opposing inferences.
Fairman asserts that the failure of states to consider that many of their pro-
cedures were then in conflict with the first eight amendments, and the failure
of lawyers to assert such arguments in court," are clear indications that
the clause was not intended to have such a broad effect, whereas Crosskey
discounts these instances as oversights of negligible importance when balanced
against the view expressed by the contemporary Congress in its passage of the
civil rights legislation.

Fairman has on his side the tremendous weight of judicial history sub-
sequent to the Slaughter-House Cares, which has always re-affirmed its hold.
ing, while Crosskey's position finds its strength in the inference that the
privileges an# immunities clause, if the heart of the fourteenth amendment,
certainly was intended to have a greater effect than the cipher to which it was
reduced. The controversy here outlined, however, takes place wholly within
the area of what is protected against positive state action, since the clause
is prefaced "No state shall make or enforce any law. . ." Part of the question
becomes moot since the subsequent enlargement of the due process clause
to include "fundamental personal rights and liberties"" has resulted in the
inclusion of much of what the dissenters in the Slaughter-House Cases would
include as things "which of right belong to citizens of all free governments""
in the privileges and immunities clause.

Asto the concept of state action, however, the Slaughter-House Cases
.remain relevant in two respects: 1) Insofar as it made the due process and
equal protection clauses of the fourteenth amendment bear the burden of
what was intended to be covered by the privileges and immunities clause, the
decision destroyed any vitality the equal protection clause might have had
by contrast with a "proper" interpretation of the privileges and immunities
clause. 2) This decision implied some basic assumptions that were later to
.become dogmatic in the subsequent cases defining the limitations of con-
gressional power over civil rights.

Relevant to the second point are the statements by Mr. Justice Miller
in the Slaughter-House Cases implying that any other interpretation of the
privileges and immunities than his interpretation, would grant Congress
complete control over state legislation. Thus, he asks:

[Wias it Intended to bring within the power of Congress the entire
domain of civil rights heretofore belonging exclusively to the States?

All this and more must follow, if the proposition of the plain-
tiffs In error be sound. For not only are these rights subject to the
control of Congress whenever in its discretion any of them are supposed
to be abridged by State legislation, but that body may also pass laws In
advance, limiting and restricting the exercise of legislative power by the

st See noe 5 tr.
ss "For present purposes we may and do assume that freedom of speech and of the pre ...

are amos the fundamental penonal rights nd lierties' protected by the due process dams et
the Fourteeath Amendmeat-from Impairmnt by the State." Oldow v. New York, 266 UA 4$,
666 (1925).

*S $3 US. (t Wan.) t 97.
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States, in their most ordinary and usual functions, as in its judgment
it may think proper on all such subjects. And still further, such a
construction . .. would constitute this court a perpetual censor upon
all legislation of the States, on the civil rights of their own citizens,
with authority to nullify such as it did not approve as consistent with
those rights, as they existed at the time of the adoption of this
amendment.... But when, as in the case before us, these consequences
are so serious, so far-reaching and pervading, so great a departure
from the structure and spirit of our institutions; when the effect is to
fetter and degrade the State governments by subjecting them to the
control of Congress, in the exercise of powers heretofore universally
conceded to them of the most ordinary and fundamental character;
. .. the argument [that such was not the Intent] has a force that is
irresistible, in the absence of language which expresses such a purpose
too clearly to admit of doubt."

It would seem that Mr. Justice Miller's argument, and that of Mr.
Fairman, are founded in reasoning that because'the privileges and immunities
clause was poorly drafted to allow for two extremely divergent views as to
its meaning, the Court should choose that interpretation most consistent
with the existing state-federal structure, However, if we examine the results
of subsequent judicial history under the fourteenth amendment and observe
the great supervisory power of the Supreme Court that has subsequently
developed over state legislatures through the medium of due process, and if
we assume further that such was the intent of the framers of the fourteenth
amendment, then the intent we discover in retrospect today is certainly at
odds with much of what Mr, Justice Miller concluded could not be the intent
without further clarity.

First, his assumption that if a broad meaning were given to the privileges
and immunities clause, the Supreme Court would then have the "authority
to nullify such [state legislation) as it did not approve as consistent with those
rights as they existed at the time of the adoption of this amendment"" is
spurious in its import that as a result, a natural law-laissez faire system of
rights would be frozen into the Constitution under which state legislatures
could make no new laws nor change old ones.'" For in reflecting on the Sdu-
preme Court's ability to collapse generalities under the force of social
pressures," the privileges and immunities "in their nature, fundamental;
which belong of right to citizens of all free governments"" could have been
made to give way before the future surge of social legislation just as easily
as "the fundamental rights and liberties protected by the due process clause.""

Secondly, Mr. Justice Miller's repugnance to the general idea of the
Supreme Court as a "perpetual censor upon all legislation of the states" has
not proved to be an inherited characteristic of his judicial descendants in

SId4. at 77-f7.
9s Id. at 78.
11 See FAIMAm , MI. JusTnI MILU AND Tr Suasua Cou', 1862-1890. at 18041 (1939),

wnt forth opposing counsels' views on he affect of a broad interpetadion of priviege ad I-
waakks.
It E.1, Home Building A Loan Ass'n v. Blaisdel, 290 U.S. 91 (1134), bolding that a mortgage

mrloriom law did not mpair the obligtion of contracts.
U* Corkld v. Codl, 6 Fed. Cas 546. 5S1 (Noa .230) (C.C. B.D. P 1123).
is Oklow v. New York, 28 U.S. 652, 666 (192M)
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terms of the power they have seen fit to wield over state legislation, except
when judicial humility prompts them to refrain from scrutinizing too closely.

Thirdly, his concept of what is within the state legislative power "in
their most ordinary and usual functions" as against the scope of the federal
legislative power, has undergone a tremendous displacement of power through
other clauses of the constitution, most notably taxation" and commerce, 4,
bringing with it new concepts of concurrent state-federal legislative jurisdic.
tion unknown in 1872."

If we were allowed to give Mr. Justice Miller an insight retrospectively
into what the dormant "intent" of the whole Constitution would come to mean
as to the proper balance between state and federal power, would he be
equally as willing today to say in affirming his argument for a narrow con-
struction of privileges and immunities that:

The argument we admit Is not always the most conclusive which is
drawn from consequences urged against the adoption of a particular
construction of an instrument. But when, as in the case before us, these
consequences are so serious, so far-reaching and pervading, so great
a departure from the structure and spirit of our institutions; . . when
in fact (the effect) radically changes the whole theory of the State and
Federal governments to each other and of both these governments to
the people; the argument has a force that is irresistible, in the absence
of language which expresses such a purpose too clearly to admit of
doubt."4

Such an analysis may be an argument for, or an argument against, or no
argument at all that the Slaughter-House Cases were wrong In their inception

,since it is a dubious method of constitutional jurisprudence to reconstruct
the framers' intent in history by imputing to them knowledge of what later
Courts would declare the whole Intent of the Constitution to have been. But
It is significant insofar as Mr. Justice Miller did not refer to the legislative
history of the fourteenth amendment to find this intention but relied squarely
upon his interpretation of what the federal-state structure was in making a
choice between two definitions. For the resulting definition of privileges and.
immunities based upon the state-federal structure, should then be subject to'
as much change as the state-federal relationship has undergone. The anomaly
remains, that in construing the Constitution as a living, organic whole, the
privileges and immunities clause has been discarded as lifeless, when in
reality, even without saying Slaughter-House was wrong, there should be
principles of life remaining which are as yet undeveloped."

40 .g., Steward Machine Co. v. Davis 301 US. $48 (1937); Helvering v. Davis, 301 US. 619
(1937) (sustaining the Social Security Act of 1935).

41 Eg., Wckard v. Fflbun. 317 US. Il1 (1942) (sustaining the Agricuturd Adjustmeat Act).
SE£.t, Compare United States v. Southeastern Underwriters Ass', 322 US. 5)$ (1944), 1vt

Prdeatal Ins. Co. v. Beauain, 328 U.S. 408 (1946), where after the Court held e businem of ik
suraae to be Interstate comnece, Congress successfully ceded its power to the states.

*4 83 US. (16 Wall.) at 71.
41 In this connectio, it I bterestn to note the comment of Oreuman, The Unhappy Hfory

ol Chfl RIghis Legltihron, 54 . L. Ray. 132). 134647 (195)., coocerning the pomdae applks
too of 241 of the Ctvl Nsts Act mainn it a crime to latefer with a citheae' eercise c
his prices ad immuanide) to laterferece with rights created uoder variot. pes of federal
Ieglatko. S ee KImn, Tm CoaTmmmon AN Cm Raim 44-45 (147).
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The fact that e state-federal structure has changed and grown in com.
ilexity is also directly relevant to the concept of state action that the Slaughter-
House Cse. engendered. First of all, the contentions in the case represented
two polar extremes, with no indication being made that there was in fact a
great middle ground of decision both as to the Supreme Court's power of
review and the legislative power of Congress; #For instance, none of the
justices saw fit to hold:that the right to pursue one's profession without un-

Sreasonable Interference from the state was a privilege or initmunity of national
citizenship but that in this particular case, there was no abridgement because
the legislation was not arbitrary or unreasonable. Yet today under substantive
due process, the right is recognized even though the legislation is upheld."

There was an assumption by the majority, implied by its projection of the
consequences that must necessarily flow from a broad interpretation' of
privileges and Immunities that future Supreme Courts would be unable to
make evaluative distinctions as to what was and what was not fundamental
between the citizen and his state government. This assumption, as we have
seen before, has been proved inaccurate as to the power of the Court by the
subsequent development of substantive due process and the greater protection
of civil as opposed to economic liberties.

But there was also an assumption that as to the legislative power of
Congress in the enforcement clause, the necessary result of broad privileges
and immunities would be complete control of state legislatures in all respects.
Again, the assumption failed to recognize that future Supreme Courts would
have the ability and the duty to draw the line on Congress between what
was fundamental to the spirit of the fourteenth amendment in'the concept
of civil rights as against the large area' of legislative subject matter'which
could properly remain Indifferent to that spirit and therefore be left a matter
of local concern. Why shuld privilegess and immunities of national citizen-
ship" be any less subject to progressive evaluative definition than "due
process of law"'The conclusion of the majority that it should not be capable
of such interpretation deiled the ability of the Supreme Court to use its own

common sense to avoid those same consequences which were thought to be so
"serious, far-reaching and pervading" as to call for no other conclusion than
that it had just made.

In this context, the attempts at civil rights legislation by Congress were
to fight for their existence and find their annihilation. The assumptions had
been laid. All that was necessary now was to follow them out. Privileges and
immunities of national citizenship did not include any relationships of the
individual to his state government because this would allow complete con-
gressional power over all things ordinarily subject to state legislative power.
Acts of Individuals against other individuals are ordinarily subject to state
.jislation and, therefore, they could not be subject matter of federal
legilation. Without recognizing that Congress had itself made the evaluative
distinction as to the actual constitutional limits of its power in state legislative

(M .. t. Lo. ,v. . M,, , A * 4 . ( ), " NO . Now York 21 *.02
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areas, the Supreme Court blindly followed the assumptions of the Slaughter.
House decision into the abyss of the Civil Rights Cases.

III. THB CIVIL RIOHTs CASES

In 'a series of cases" culminating with the Civil Rights Cases," the
Supreme Court of the United States frustrated in large measure the intention
of the framers of the fourteenth amendment to provide the federal govern-
ment with legislative power extending to private interference with civil
rights.' 8 This was accomplished by the concept "state action," or more pre-
cisely, "positive state action."" Simply stated, state action includes state
legislation and the acts of state officials and quasi-officials done under color
of state law. 0  -

State action proved from the beginning to be a difficult concept to apply,
and the courts have been continually called upon to define its limits. Their
efforts, particularly of late, hav resulted in charges that they are disin-
tegrating the strict a nvenentional in station of the fourteenth amend-
ment." 

At the ent time state action stands as a ier to effective judicial
interpretat n and effective le e implementat n of the fourteenth
amendm t because it cents th Cn ess and the ederal courts from
reachi individual ion en, I their ju ent, the sit tion might other-
wise arrant suc tension f the eder wer. Such a sit tion exists when
priv e individu nterfe ghits a e states , oose to "sit on
the hands" and permit s ere .

The presentsita in e tedarea f civil rits school
gregatio ilustr ect o co t state action on the

U ted Statd Coned since the S preme Court
d ared .sch I segre ion on of race unconstitit nal, and as

4\ United Stal v. Ika 92 (2 542 )I Virgina v. 100 US. (10
Otto) 13 (1879); t ViriniaU ((t Otto) 339 ( ); United taltes . Harr.i 106
U.S. ( Otto) 629 (1U882).

46 O sa, Tht History of Is is Lte ton 50 M .L Rev. 1323, 13)940
(1952). tthbwas tau of the fr rn, T A nor T FOUaTNTm
A MmwoMr 624-3. 27 (19r' r Screw se: Federal Pr ecron of Negro RISAk, 46
CotxLU. L , 105 (1946); Barnett, I "State" Action nd Fourteenth, FUIteent, nd
Nineteenth Ame tn of the Com:IIuwon 24 Ou. L Rae. 227- 232 (1945); Frank & Munro
The Ortiinal Unde g of "Equal Proitecton of the Law $ CoLW.. L Rv. 131, 163-64
(1950). Th vast of the witnesme before the comdttee which framed t
fourteenth amendment com of private and action. Ksnmsx, Tin JovnOUi or Tn
JoinT Conmnrrrs or Firm oni 7-68(1914).

4i Abernathy, Expnson of th State ActIon Concept Under the Fouteenth Amendment, 43
Coalxal L Q. 375-76 (1958).

so Id. at 375. See generally Slate Action, I RAc REu L Ra..613 (1956).
s- More, Polty md the Foureenth Amendment: A New Sementres, 21 Foagmu L RaV. 181

(1958). See also Horowltr, The Mldeodin Search for 'Ste Actn" Under the Fourteent
Amndmnt, 30 So. CAL L Rav. 208 (1957); Note, Th Dirfatngrarl ion a Concep--StRa Acuio
Under te 14th and 15th Amendments, 96 U. PA. L Ra . 402 (1948). T cortt, however, hve
a defender. Manning, State Responsilty Under the Fourteenth Amendment; An Adherence i
Tradtom, 27 Foamuf s L RI, 201 (1958)..
as Brwa v. Board of Edoc, M7 U. .483 (954).
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yet Congress has enacted no legislation which would assist the courts in en-
forcing this decree. However,

We sense, indeed, a crying need for the flexibility of tht political
process as distinguished from the relative rigidity of the judicial process,
and we can deplore the fact that Supreme Court in the Civil Rights,
Cases of 1883 relieved the congressional conscience by freeing it of
major responsibility. Perhaps more relevant to the public need at the
time of the Brown decision would have been the overruling of the Civil
Rights decision rather than of Plessy v. Ferguson with its "separate
but equal" doctrine. But the Supreme Court of today has no means
of overruling the Civil Rights decision unless Congress goes in the face
of that decision and enacts a statute in violation of it. This, we currently
see, Congress is most reluctant to do.$s

Thus as the federal judiciary continues to go it alone in the area of school
desegregation it is paying for the "sin" of their predecessors over fifty years
ago - the Civil Rights Cases.
" The Civil Rights label itself raises a major problem of definition -
what are civil rights? Which rights should be protected by government? Yet
rather than being concerned with this problem, the United States is still pre-
occupied with the lesser problem of devising a system commensurate with
federalism which will effectively protect that which is predetermined a civil
right of an individual. If such a system were established by the fourteenth
amendment, and the Supreme Court had been willing to recognize it, the
United States could have proceeded to the definitional problem involved in
civil rights. But by not recognizing the system established in the fourteenth
amendment for federal protection of civil rights, our dual sovereignty form
of government, which should provide a double guarantee of civil rights to
the individual, has been permitted to becolne itself an instrument for the
denial of civil rights.

Effective protection of civil rights occurs when a forum exists in which
interference with a civil right either by the state or an individual is rectified.
This may be illustrated as follows. Assuming freedom of speech to be a civil
right, if John Doe rents a hall and announces that he is going to give a speech
on the evils of smoking, and another individual who happens to be a cigarette
salesman informs him that if he gives this speech he will suffer certain eco-
nomic and physical injuries, there has been an interference with John Doe's
freedom of speech. (There may also be an interference with his right to be
free from threats of violence, but this is a right distinct from his right of
freedom of speech and his remedy for one is not necessarily the remedy for
the other.) John Doe's right of freedom of speech is effectively protected if
the state 1) provides laws which make it a crime and/or a tort for one person
to interfere with another's freedom of speech and 2) actually administers,
enforces, and construes these laws so that the individual who interfered with
John Doe's civil right is convicted of a crime and/or assessed with damages,
subject of course to the vicissitudes of the judicial process. The failure of a
state to provide an effective remedy to rectify an interference with the civil

IS SwmHa, THn Surnsa COUMT IN Mooun ROLu 160 (1958).
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rights of an individual is termed, in the context of this article, state non-ac.
tion.*

By reason of the Civil Rights Cases Congress is powerless under the
fourteenth amendment in the face of state non-action. Congress cannot
order the state legislature to enact laws which provide remedies for inter.
ference with civil rights. Thus, when a state has provided no effective remedy,
Congress must deal directly with offenders and offenses, but this the Civil
Right Cases t ,ught us Congress may not do. In the context of our illustration
above, if the state has not provided John Doe with a remedy against the
individual who interferes with his right of freedom of speech, Congress is
precluded from declaring such interference a crime or a tort and providing
for adjudication in a federal court.

Because the Civil Rights Cases prevent Congress from overcoming the
effects of state non-action, this decision will be put to close scrutiny in an
effort to determine the soundness of the Court's reasoning and assumptions.
Then, the theory of state non-action will be more fully developed in an effort
to determine what congressional legislation today would be "appropriate
legislation" under the fourteenth amendment.

The Supreme Court of the United States must of necessity take into con-
sideration things other than what are normally termed judicial precedents.
As precedents, decisions founded in policy are frequently the most unsound
precedents of the Court because they remain in existence long after the
considerations of policy upon which they were based are proved invalid or
cease to exist. The Civil Rights Cases was a policy decision, as a reading of
the decision will demonstrate. At the end of the rather long and repetitious
opinion, Justice Bradley wrote:

When a man has emerged from slavery, and by the aid of beneficent
legislation has shaken off the inseparable concomitants of that state,
there must be some stage in the progress of his elevation when he takes
the rank of a mere citizen, and ceases to be the special favorite of the
laws, and when his rights as a citizen, or man, are to be protected in
the ordinary modes by which other men's rights are protected.'"

This strange platitude indicates that the decision was merely a "judicial
ratification of the conviction-widely held among white people that enough
time had been spent in getting protection for the former slaves and that they
must find some way of getting along without special attention.""

Time has-proventhe invalidity of the Court's policy determination that
the Negroes as a race were ready to fend for themselves: However, the fiction
of.this determination even at the time it was made can be readily seen by con-
trasting Justice Bradley's statement above with one made by Justice Strong

54 A distinction will be made here between state non-action and state Inaction. State Inaction i
the failure of officials of the executive and judicial branches of the state government to act In a
particular situation for the protection of the rights of an Individual when under a duty to act under
existing state laws. State non-action wilt refer to the failure of the state legislatures to enact legisa-
tion to provide effective remedi-e against Individuals' Interference with cdvl rights.

s Cvil Rights Case, 109 US. 3, 2 (188)).
as SwmHu, op. df. sup note 53, at 152.
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less.than three years earlier. In Strauder v. West Virginia"' Justice Strong
wrote:

At the time when [the Thirteenth, Fourteenth, and Fifteenth Amend.
ments) were incorporated into the Constitution, it required little
knowledge of human nature to anticipate that those who had long
been regarded as an inferior and subject race would, when suddenly
raised to the rank of citizenship, be looked upon with jealousy and
positive dislike, and that State laws might be enacted or enforced to
perpetuate the distinctions that had before existed. Discriminations
against them had been habitual. It was well known that, in some States,
laws making such discrimination then existed, and others might well
be expected. The colored race, as a race, was abject and Ignorant,
and in that condition was unfitted to command the respect of those
who had superior intelligence. Their training had left them mere
children, and as such they needed the protection which a wise govern-
ment extends to those who are unable to protect themselves.'"

Thus in the fifteen years which had clasped since the ratification of the
fourteenth amendment, and the less than three years since Justice Strong
wrote his opinion in Strauder, the "abject and ignorant" colored race whose
"training had left them mere children" had closed the gap between themselves
and the "superior intelligence" of the white race despite the fact that continued
efforts had been made during this period "to perpetuate the distinction that
had before existed." Therefore, "the protection which a wise government
extends to those who are unable to protect themselves" was no longer needed.

By "repealing" most of the existing civil rights legislation, a short time
before its probable repeal by Democratic majorities in Congress, the Court
returned the protection of the civil rights of the Negro race and all future
minority groups to the "ordinary modes -by which other men's rights are
protected."" The Court, speaking through Justice Bradley, had something to
say about these "ordinary modes" of protection also.

In this connection it is proper to state that civil rights, such as
are guaranteed by the Constitution against State aggression, cannot be
impaired by the wrongful acts of individuals, unsupported by State
authority In the shape of laws, customs, or judicial or executive pro-
ceedings. The wrongful act of an individual, unsupported by any such
authority, is simply a private wrong, or a crime of that individual; an
invasion of the rights of the injured party, it is true, whether they affect
his person, his property, or his reputation;.but if not sanctioned In some
way by the State, or not done under State authority, his rights remain
In full force, and may presumably be vindicated by resort to the laws of
the State for redress. An individual cannot deprive a man of his right to
vote, to hold property, to buy and sell, to sue in the courts, or to be a
witness or a juror; he may, by force or fraud, interfere with the enjoy.
ment of the right in a particular case; he may commit an'assualt against
the person, or commit murder, or use ruffian violence at the polls or
slander the good name of a fellow citizen; but, unless protected in
these wrongful acts by some shield of State law or State authority, he
cannot destroy or injure the right. He will only render himself amen-

t to U.S. (10 Otto) 303 (1S0).
i Id. at 36.
it Civil Rsh Ce, 109 US. 3, 2 (1U).
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able to satisfaction or punishment; and amenable therefore to the
laws of the State where the wrongful acts are committed.

Innkeepers and public carriers, by the laws of all the States as far
as we are aware, are bound to the extent of their facilities, to furnish
proper accommodation to all unobjectionable persons who in good
faith apply for them." (Emphasis added.)

The above quotation illustrates a fictional presumption the Court is
too often wont to make - the sufficiency of state processes. * This is a de-
termination that is properly made by Congress after long and careful invsti.
gation of not only whether laws exist, but also whether they are enforced.
Justice Bradley presumed that any interference by one individual with the
civil rights of another in any state in the union may "be vindicated by resort
to the laws of the State for redress." He further presumed that a person
who interferes with the civil rights of another, no matter in which state duch
interference occurs, is simply "amenable to satisfaction or punishment . .
[under] ... the laws of the State where the wrongful acts are committed." No
indication is made to show that every state had civil rights legislation (which
they did not),* 2 to say nothing of the question of enforcing ordinary
criminal and tort actions. Justice Bradley assumed that the objective of the
congressional enactment being struck down - equal facilities in Inns and
public conveyances for people of all races - was being accomplished "by
the laws of all the States as far as [members of the Court] are aware." Again,
there was no indication of the extent of the "awareness" of the Court.

It is unnecessary to demonstrate the invalidity both in 1883 and today of
these presumptions indulged in by Justice Bradley. Congress undoubtedly de.
termined in 1875 that individuals were being denied equal facilities in
restaurants, inns, and public conveyances, and that such denials were not
being rectified by state processes. Presuming as correct all the Court's as-
sumptions as to the sufficiency of state processes in 1883 to accomplish the
objective of the law in question, they would only be grounds for congressional
repeal of the law, rather than for the Court's determination that Congress did
not have the power of enactment.

Thus far we have seen two presumptive fictions used by the Court in
the Civil Rights Cases - the readiness of the Negro race to fend for itself
and the sufficiency of state processes to protect civil rights. But these two as.
sumptions are most likely only excuses for the Court's narrow construction

Sof the fourtenth amendment, rather than the basis for that construction.
Narrow construction of the Constitution when the power of'Congress is con-
cerned and broad construction when the power of the Court is concerned is

so Id. at 1, 25.
*i E.g.. Belts v. Brady, 316 U.S. 455 (1942); Wolf v. Colorado, )38 US. 25 (949); Screws v.

United State, 325,U.S. 91 (1945) (dissenting opinion of Justice Roberts).
6* Between 1165 and 188) there was comparatively litt legislation In the Northern, Estemr and

Western states as to civil rights. Massachusetts, Delaware, Kansas, Montana, and New York were
the only states outside of the South having any civil rights leaislaio n 18). Such legislation could
be found in the South at this time only In Louisiana, Arkansa, Tenn e, Florid and North Caro
lina. Stephenson, Rocf Dhstinctons In Amerkewa Law" 43 AM. L Ra. 547, $55-43 (1909). See
Swisum, op. cit. sup note $3, at 141-2.
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an almost traditional aspect of our jurisprudence." This, coupled with the
general feeling of dissatisfaction with the congressional role in the Reconstruc-
tion, is probably the real basis for the decision of the majority. In view of
congressional excesses during Reconstruction, the Court's interest in curtailing
rather than extending the power of Congress is understandable. But by be-
latedly locking the barn in 1883, the Court denied the power to all succeed-
ing Congresses and effectively removed civil rights from the political process.
Thus, the changing sentiment of the people in regard to civil rights has found
only limited expression through the courts. Correctly used, the power the
framers of the fourteenth amendment intended to confer upon Congress would
have allowed for full expression of these sentiments as well as have provided
the flexibility needed to meet changing situations." The error of the Court's
action in denying a power to Congress because of a past abuse of power
might be readily conceded by the present Court when it reflects that the
same sort of reasoning is being used by those who urge curbing the Court
because of more recently alleged abuses.

But returning from the area of policy, the incorrectness of the considera-
lions underlying the Court's decision in the Civil Rights Cases means nothing
if the Court nevertheless correctly construed the language of the fourteenth
amendment. The Court dismissed the first sentence of the amendment as
merely "declaring who shall be citizens of the United States." Justice Harlan
objected to this eclectic reading of the amendment and found that the first
sentence was positive, granting and creating both state and federal citizenship,
and entitling Congress to insure to everyone all the rights of citizenship."
The invalidity of the majority's interpretation of the amendment can be
shown, however, without attempting to settle the dispute with Mr. Justice
Harlan in dissent. Speaking for the majority in the Civil Rights Cases, Justice
Bradley wrote:

It is state action of a particular character that is prohibited.
Individual invasion of individual rights is not the subject matter of
the amendment. It has a deeper and a broader scope. It nullifies and
makes void all State legislation, and State action of every kind, which
impairs the privileges and immunities of citizens of the United States,
or which injures them in life, liberty or property without due process
of law, or which denies to any of them the equal protection of the
law."*

It is necessary for the reader at this point to have before him an exact
text of the portion of section one of the fourteenth amendment under dis-
cussion and of section five.

Article XIV
Sec. . .... No State shall make or enforce any law wbich shall

abridge the privileges or immunities of citizens of the United States;

6* Compare Kansas v. Colorado, 206 U.S. 46 (1906). with In re Debt, 151 US. S64 (1893). A
at*bl excepdon Is Conpresa' power under the commerce clause. After the traddonally narrow too-
arctio United States v. B.C. Kniht, 156 U.S. I (1195), the Court ultimately weat to the other
lune, Wickard v. Fibra, 317 US. 111 (1942).

4 Se SwIsmn , op. cf. suprs note 53, at 1440.
* Civi Rights Caes, 109 U.S. 3, 43-2 (118 ) (dileenaa opinio io Joutice Hartaa).
4 ld. at II.
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nor shall any State deprive any person of life, liberty, or property
without due process of law; nor deny to any person within Its jurisdic.
tion the equal protection of the laws.

Sec. 5. The Congress shall have power to enforce by appropriate
legislation, the provisions of this article. (Emphasis added.)

Justice Bradley, by the statements just quoted, rewrote section one so
that it now reads in effect:

No state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State [make or enforce any law so as to] deprive any person of life,
liberty, or property without due process of law; nor make or enforce
any law so as to] deny to any person within its jurisdiction the equal
protection of the laws.

If it is doubted that Justice Bradley read the first section in this manner,
re-examine the excerpt of the opinion quoted above where he said:

It nullifies and makes void all state legislation, and state action of
every kind which impairs . . . privileges and immunities, Injures . . .
without due process of law, or which denies ... equal protection.... 1

If this is what the framers meant they would have anticipated Justice
Bradley and written:

No state shall make or enforce any law which shall abridge .. , deprive
... , or deny ....

But this they did not do. What they did do was (1) prohibit the states from
Sabridging the privileges and immunities of citizens of the United States.
designating with positive language ("... make or enforce . .. ") the method
by which abridgment must occur in order to fall within the prohibition; (2)
prohibit the state from depriving any person of life, liberty, and property
without due process of law, saying nothing about the method by which de.
privation must occur in order to come within the prohibition; (3) prohibit
the states from denying any person the equal protection of the laws, again
without designating how the prohibited denial must come about."

The obvious question at this point is: May a state deprive a person of
due process of law and deny him the equal protection of the laws other than by
making or enforcing a law? The equally obvious answer is: Yes, by not
making or enforcing a law when under a duty to do so.

IV. STATE NoN-ACTIoN

It is helpful to review briefly the development up to this point. The
validity of the decision which made necessary a fourteenth amendment,
Barren v. Baltimore, was questioned in Section I. In Section II, the Slaughter.

T1 Ibid.
*6 The complete separation of the second and third Jcuses from the Arst clase i obvious to

the casual reader. The last two clauses are set off from the first clause by a semi-colon. The
subject of the frnt clause ("no State") b repeated but changed ("any State"). The recipleat of the
protection in the frst clause ("citizens") I changed and the number of recipients b increased ("May
person"). Lasly, while the first clause is limited to those laws which Involve prifveges sad lanM ol
ties of citizen of the United States, the lust two clauses exted to all laws o matter what the
subject matter. The second and third causes express distinct concepts of their owa, borrowng oth
from the first clause, particulsry not the words "make and enforce "
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House Cases, the Court's first pronouncement On the fourteenth amendment,
was considered primarily to show that the a prior rejection of broad con-
gressional power in its reasoning set the stage for the decision in the Civil
Rights Cases. This last-mentioned decision was considered in Section III in
order to demonstrate the fragile assumptions of the majority and the consid-
erations of policy which dictated such an extreme denial of congressional
power. As a secondary point, the effect of this decision on the protection of
civil rights in our dual-sovereignty form of government was briefy examined.
In the present section, state non-action, the key to a correct determination of
the extent of congressional power under the fourteenth amendment, will be
first traced in the legislative history of the civil rights laws enacted between
1868-1875. Secondly, state non-action will be examined in light of judicial
developments since the decision In the Civil Rights Cases as well as in the
judicial history prior to this decision. Ultimately, it is hoped that the question
raised by section five of the fourteenth amendment, namely, just what is
"appropriate legislation," will be answered.

A. Legislative History of State Non-Action

The first real efforts to enact laws for the enforcement of the provisions
of the fourteenth and fifteenth amendments occurred during the Second
Session of the Forty-First Congress and resulted in the Act of May 31,
1870." A bill was introduced in the Senate by Senator Edmunds for the
enforcement of the fifteenth amendment, but was amended by Senator Se-
ward for the purpose of enforcing the third section of the fourteenth amend-
ment and for securing to all persons the equal protection of the laws. During
the debates on this bill, .Senator Pool of North Carolina surveyed the
problem of state non-action and asserted that Congress had the power to
overcome the non-action of a state by legislating directly against individual
action. Senator Pool defined the word "deny" as used in both the fourteenth
and fifteenth amendments as including both acts of omission and com-
mission by the states. According to him, a state was capable of denying civil
rights by omission, that is, by a failure to prevent its own citizens from de-
priving any of their fellow citizens of the rights secured by the amendments,
but the States were now prohibited from such denial. The possibility of denial
by omission gave Congress the power to reach individual action because
Congress had no power to legislate against the states,"

On the 23rd of March, 1871, after the House of Representatives had
determined to adjourn without having passed any bills for the enforcement
of the amendments, a message was received from President Grant recom-
mending that such legislation be enacted. Congressman Shellabarger, who
had been in Congress when the fourteenth amendment was proposed, re-
ported a bill In the House five days later to the special session which had re-

*i IS SaL 140. This statute reenacted the Civ9 Ruiht Act of 116, Act of Apri 9, I6 14
SUL tl, wich rbled the comtutonal questlo keading to the proposal d the forteeath and fteenth
meedmnt PF A.m Tus Aomrrio or ma FPOVutmusm AMUsUMut 1940, 94.95 (190).
t CoMs. OLoe1, 41d Coas., 2U Sew. 361-) (1170) (Sentor Pod. N.C.)..-/
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suited from President Grant's message." Section three of the proposed bill
is of particular interest for our purposes because it was aimed directly at
state non-action. This section provided:

That In all cases where insurrection, domestic violence, unlawful
combinations, or conspiracies in any State shall so obstruct or hinder
the execution of the laws thereof, and of the United States, as to
deprive any portion or class of the people of such State of any of the
rights, privileges, or Immunities, or protection named in the Constitu-
tlon and secured by this act, and the constituted authorities of such
State shall either be unable to protect, or shall, from any cause, fail in
or refuse protection of the people in such rights, such facts shall be
deemed a denial by such State of the equal protection of the laws to
to which they are entitled under the Constitution of the United
States.....

This bill, including the third section, was passed by the House, after nine
days of debate. Of the one hundred eighteen voting for the bill, fifteen had
been members of Congress when the fourteenth amendment was proposed.
Two others who also had been members at that time were absent, but they
were probably in favor of the bill."

Even more important than the adoption of the bill with a section
aimed directly at state non-action, are the remarks made during the debates
which preceded its adoption. (It must be remembered that this was the
first effort by Congress to enforce primarily the provisions of the first section
of the fourteenth amendment.)

Congressman Hoar of Massachusetts pointed out that it had sometimes
been suggested that the fourteenth amendment was aimed at only unlawful
acts by state authorities. He urged, however, that the equal protection clause
was evidence that this was not the case since it would have been unnecessary
if that were all that had been intended. He then indicated that the refusal
on the part of the state officials to extend the protection provided for by the
first section, for example, if juries as a rule refused to do justice where the
rights of a particular class of citizens were concerned and the state aforded
no remedy, was as much a denial of equal protection of the laws as if the
state had enacted a statute that no verdict should be rendered in favor of
that class of citizens." "

Representative Garfield, also a member of Congress when the four-'
teenth amendment was proposed, maintained that the equal protection of
laws clause was the most valuable clause in section one. He stated that if
state laws were just and equal on their face, but were not enforced either
by reason of the neglect or refusal of state authorities, Congress was em-
powered by the equal protection clause to provide for the doing of justice to,
those who were thus denied equal protection of the laws."

Congressmen Colburn and Wilson of Indiana held similar views on the
power of Congress to rectify the effects of state non-action. Mr. Colburn,

t1 FLACX, op. eft. upM anote 69, at 226-21.
1s Act O April 20, 171. IT Stat 1).
ts RLAc, op. ef. supr note 69, at 24445.
14 Cons. OLc, 42d Cona., Ii Seas. 334 (1871).
I tI. at ap. 149-54. -
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/in answer to those who were maintaining that Congress had no power until
a state had actually abridged the privileges of citizens, stated that affirmative
action or legislation on the part of the state was not necessary to authorize
congressional action, since the failure of the state to see to it that every one
was protected in his rights was just as flagrant as a positive denial of pro-
tection.' Representative Wilson felt that the equal protection clause should
be read as saying in effect that "no State shall fail or refuse to provide for the
equal protection of the laws to all persons within its jurisdiction." According
to him, both the failure of a state to enact proper laws as well as the failure
-of a state to enforce existing laws constituted a denial of equal protection.
When such was the case Congress possessed the power to enact laws to secure
equal protection."

Congressman Bingham, the man who drafted the second sentence of
section one of the fourteenth amendment, including the equal protection
clause, made a long and significant address during the debate on the bill.":
At one point in his remarks, Representative Bingham stated that under the
Constitution as recently amended, Congress had the power to provide against
the denial of rights by the states whether the states accomplished this denial
by acts of omission or of commission. He said that citizens were being de-
prived of property without compensation, denied trial by jury, restricted
in the freedom of speech and of the press, and that no remedies existed by
which such interference with the rights of citizens could be rectified."

While these remarks on the power of Congress to overcome the effects
of the state non-action were being made in the House, a similar approach
developed in the Senate. On April 4, 1871, Senator Morton of Indiana de-
clared that the last clause of section one made a failure to secure the equal
protection of the laws the same as a denial of equal protection. It was un-
important whether this failure was willful or merely the result of inability.
Senator Morton felt that the last clause read in effect that every person in
the United States shall be entitled to the equal protection of the laws. Because
Congress could enact legislation applicable only to individuals and not the
states directly, this was the only method available to secure equal protection
where it was being denied by a failure of the state to act."

t CoNo. OtWo, 42d Con., Ist Ses. 459 (1871).
11 Id. at 4814-83.
to In this speech Represenative Bingham careful explained the meaning of sections one and
re of the fourteenth amendment as understood by himself and the other framers of the
menadenta at the time of its proposal. In his conservative statement on the intent of the

framers of the fourteenth amendment, Mr. Fairman Intimates that Conressman Binham's speech
of 1871 i no evidence of the intent of the framers; and implies that perhaps in 1871, he was at-
lemptin to perpetrate a fraud on the country. Fairman, Does the Fourteenth Amendment Incorporate
th Bill of RIghtM, 2 STAN. L Rev. 5, 137 (1949). It s difcult to understand why the statements

of the man wh6 drafted all except the rst sentence of section one, expressed in Congress darna
the nt real effort to enact letation for the enforcement of that section are not evidence the
neanitn the frames intended the amendment to have while Mr. Falrman' opinions formulated
oer annety years later are evidence of that Inten See also Croskey, Cha es Fanm., "Legitatve
HItory, end the Cofututlonha LUmntio.lu on State Authorty, 22 U. CK. L Ra. 1, 89-91 (1954).
it Com. OLOu, 42d ConS, Ist Ses., app. 8-45 (1871). Congressman Bingham expressed

sidar view when the first sectka of the fourteenth amendment wa before the House. Puc, op.
d. nspr note 69, at 79.

" Cos. OLo ,42d Coag., 1t Ses., app 251 (1871).
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The end result of the debates in Congress during the special session of
the spring of 1871 was the Act of April 20, 1871. s" Portions of this act were
held unconstitutional in United Slates v. Harris," which was one of the de-
cisions leading up to the Civil Rights Cases.

During the debates preceding the enactment of the Act of March 1,
1875,' the first two sections of which were held unconstitutional in the
Civil Rights Cases, the power of Congress to reach individual action when
faced with state non-action was again recognized. Mr. Lawrence of Ohio, a
member of Congress when the fourteenth amendment was proposed, made
an important address. After quoting the first section of the fourteenth amend.
ment, he continued: "The object of this provision is to make all men equal
before the law. If a State permits inequality in rights to be created or meted
out by citizens or corporations enjoying its protection it denies the equal pro.
tection of the laws. What the State permits by its sanction, having the power
to prohibit, it does in effect itself."" Mr. Lawrence asserted that the word
"deny" included omission as well as commission. To him the state which
failed to enforce or secure equal rights was just as reprehensible as the
state which actively denied those rights, for the failure to secure protection
was in itself a denial. He further declared that the bills, the debates of which
we have just considered, proceeded upon that idea that if a state omitted or
neglected to secure the enforecment of equal rights, it denied the equal protec-
tion of the laws."

It is not asserted that the laws enacted in 1870, 1871 and 1875 to over-
come the effects of state non-action were necessarily appropriate to ac-
complish that end. It is asserted, however, that it was intention of the framers
of the fourteenth amendment that Congress have the power to provide

Remedies for interference with civil rights when no remedies exist under state
law. This is readily discernible from the remarks of men who were in Congress
when the fourteenth amendment was proposed, who were instrumental in its
becoming a part of the Constitution, and who even wrote the very words
which conferred this power.

In the Civil Rights Cases, the majority refused to adopt this interpreta-
tion of the framers of the equal protection clause, but Justice Bradley in
writing the opinion could not help but adopt some of the phraseology of this
interpretation.

The wrongful act of an individual, unsupported by any authority, is
simply a private wrong .. .; an invasion of the rights of the Injured
party, it is true ... ; but If not sanctioned In some way by the state,
or not done under state authority, his rights remain in force."
(Emphasis added.)

The interpretation the Supreme Court did adopt in the Civil Rights Cases
was that of the minority which opposed the fourteenth amendment and op.

Sl I1 Stat13.
as 106 (16Otto) U.S 629 (1 2)e '

* I Stt. u335.
34 2 Com. Rc.412 (1874).
as 5 R5ht 109 Ud, 1 (1)6 TaeCblRshtCues,109 US.),P7(l).

105



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

posed the legislation enacted to enforce its provisions. It is a fairly safe
assumption that whatever the amendment was intended to mean, it certainly
was not intended to mean that which its opponents said it meant.
p. Judicial History of State Non-Action

Oddly enough the judicial history of state non-action begins with two
Justices of the Supreme Court of the United States who both wrote the
opinion for the majority in decisions which led up to the Civil Rights Cases -
justice Woods and Justice Strong." Justice Woods also has the dubious honor
of having voted with the majority in this last-mentioned decision.

Justice Strong was appointed to the Supreme Court in 1870 and re-
signed in 1880." Assigned to the Third Circuit, in 1873 he wrote in United
Saes v. Given:"

(The thirteenth, fourteenth and fifteenth) Amendments have le/t
nothing to the comity of the states affecting the subject of their pro-
visions. They manifestly intended to secure the right guaranteed by
them against any infringement from any quarter. Not only were the
rights given - the right of liberty, the right of citizenship, and the right
to participate with others in voting ... but power was expressly con-
ferred upon congress to enforce the articles conferring the rights."*
(Emphasis added.)

Given involved a refusal by a state official to collect poll taxes from Negroes.
No sanction existed under state law for this refusal. In upholding the in-
dictment of the state official for infringing rights under the fifteenth amend-
mat, Justice Strong said:

It is, I think, an exploded heresy that the national government cannot
reach all individuals in the states. . . . But when state laws have im-
posed duties upon persons, whether officers or not, the performance or
non-performance of which affects rights under the federal government,
... I have no doubt that Congress may make the non-performance of
those duties an offense against the United States, and may punish it
accordingly .... Undoubtedly, an act or an omission to act may be an
offense both against the state law and the laws of the United States.
Any other doctrine would place the national government entirely within
the power of the states and would leave constitutional rights guarded
only by the protection which each state might choose to extend
to them.#1 (Emphasis added.)

st justice Woods wrote the opinion In United Stales v. Harris, 106 US. (16 Otto) 629 (1I82).
l)ruce Strong wrote the opinions In Ex prte Virginia, 100 U.S. (10 Otto) 339 (1879); Virginia v.
Ite, 100 US. (10 Otto) 313 (1i79).
** Biographical Not, 30 Fed. Ca. 1396 (1697). Upon Justice Strong's.resination In 1880,

eputi opinion demanded that the "proper South" be represented on the Court. Accordingy,
Mice Woods-"a ardent Republican," native of Ohio and former Union general who paticipated
a Seman's march to the sea - was appointed. 20 MALoNs, DIcnoNAY or AuwusC Bwoorrr
M4 (1936).
** 3 Fed. C. 1324 (No. IS,210)(C.C.D. Del. 173).
n 25 Fed. Ci. 1324, 1326 (No. 15,210)(C.C.D. Del. 1873).
st It. at 1328. See also opinion of Bradford, J. In the same case, 25 Fed. Cs. 1328, 1329 (No.

Ull)(C.C.D. Del. 1173):
If by indifference, refusal to pass such laws as harmonize with and aid n making
vailable and secure to all citizens the right to vote, and by negleting tt punish

the officers of its own state for a violation of their duty in affording to the citizens
the prerequisites to voting, a practical denial and abridement of that right are
effected, congress, in my Judgement, has full power under the afteenth amendment to
remove his evil, and to select such means as it may deem appropriate leglatko.
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Seven years later in Ex parte Virginia," Justice Strong wrote:
We have said the prohibitions of the 14th Amendment are addressed
to the States. They are: "No Srate shall make or enforce a law which
shall abridge the privileges or immunities of citizens of the United
States ... nor deny to any person within its jurisdiction the equal pro-
lection of the laws." They have reference to actions of the political
body denominated a.State, by whatever instruments or in whatever
modes that action may be taken. A slate acts by its legislative, its
executive or its judicial authorities. It can act in no other way. The
constitutional provision, therefore, must mean that no agency of the
the State, or of the officers or agents by whom its powers are exerted
deny to any person within its jurisdiction the equal protection of the
law.$$

Justice Strong, by his dictum in Ex part Virginia, indicating that the
prohibitions of the fourteenth amendment are limited to the positive acts of
state officials, is ready to close the concept of the rights protected by that
amendment, and to leave to the comity of the states the corrections of private
injustices of one group of citizens to another. Despite his opinion in Given

I as to the meaning of the amendments, the states are to be allowed to
'choose whether or not they will act in any given area to secure individual

rights, and until they do, there are no constitutional rights in its citizens.
Thus, Congress is denied the power to overcome state non-action, a power
it apparently had when United States v. Given was decided.

Justice Woods was appointed to the Supreme Court in 1880 after having
.served as a judge in the Fifth Circuit for eleven years." While a circuit judge
in 1871 he wrote in United States v. Hatl," to the effect that the fourteenth
amendment prohibited state non-action as well as state action. The defendants.

;private individuals, had been indicted for violating Section Six of the Civil
Rights Act of 1870" by conspiring and banding together with intent to
hinder the complainants in their exercise of their right of freedom of speech
and peaceful assemblage. After holding that these rights were privileges and
immunities of citizens of the United States," Judge Woods wrote:

We find that congress is forbidden to impair [freedom of speech and
assemblage] by the first amendment, and the states are forbidden to irn-

2 100 U.S. (10 Otto) 339 (1879).
3 Id. at 346-47.
4 Biographical Notes, 30 Fed. Cas. 1403 (1897).
s* 26 Fed. Cu. 79 (No. I3,282)(C.C.S.D. Ala. 1871). In this decision Judge Woods held t i

"the right of freedom of speech, and the other rights enumerated in the first eight ankles of amend
meant to the Constitution of the United States, are the privileges and immunities of citizens of he
United States. . ." Id. at 82. Mr. Fairman, In finding that amendments I-VIII are not the privilege
and immunities of citizens of the United States, makes no mention of this decision, but mainaiin
that "if the theory that the new privileges and immunities caluse incorporated amendments I-Vill
found no recognition in the .. . courts, it is not surprising that the contemporary Supreme Court
knew nothing of it either." Fairman, Does the Fourteenth Amendment Incorporate the Bl *I
Rights. 2 STAN. L Rev. 5, 132 (1949). Mr. Justice Frankfurter recently said: "The relevant bit
topical materials have been canvassed by this Court and by legal scholars. (Citing Fairman). Tbat
materials demonstrate conclusively that Congress and the (state legislatures] did not contemplate tht
the Fourteenth Amendment was not a short-hand Incorporation of the first eight smendee
making them applicable as explicit restrictions on the State." Bartkus v. linois, 359 US. 121, 134
(1959).
9* Act of May 31, 1870, 16 Stal. 140. This section was the forerunner of 18 U.S.C. 242 (1952).

" r Thsough such a view was rejected by the holdinin n the Slaughter-House Cses, 83 US
(16 Wall) 36 (1872), these rights later became fundamental liberties of perons protected b
substantive due process. C. Gidow v. New York, 268 US. 652 (1925).
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pair them by the fourteenth amendment. Can they not, then, be said to
be completely secured? They are expressly recognized, and both con-
gress and the states are forbidden to abridge them. Before the fourteenth
amendment, congress could not impair them, but the states might.
Since the fourteenth amendment, the bulwarks about these rights have
been strengthened, and now the states are positively inhibited from im-
pairing or abridging them, and so far as the provisions of the organic
law can secure them they are completely and absolutely secured.
The next clause of the fourteenth amendment reads: "Nor shall any
state deny to any person within its jurisdiction the equal protection
of the laws." Then follows an express grant of power to the federal
government. . .. From these provisions it follows clearly, as it seems
to us, that congress has the power, by appropriate legislation, to pro-
tect- the fundamental rights of citizens of the United States against
unfriendly and insufficient state legislation,'* for the fourteenth amend-
ment not only prohibits the making or enforcing of laws which shall
abridge the privileges of the citizen, but prohibits the states from deny-
ing to all persons within Its Jurisdiction the equal protection of the
laws. Denying Includes inaction as well as action, and denying the
equal protection of the laws includes the omission to protect, as well
as the omission to pass laws for protection. The citizen of the United
States is entitled to the enforcement of the laws for the protection of.
his fundamental rights, as well as the enactment of such laws. There-
fore, to guard against the invasion of the citizen's fundamental rights,
and to insure their adequate protection, as well against state legislation
as slate inaction, or Incompetency, the amendment gives congress the
power to enforce its provisions by appropriate legislation. And as it
would be unseemly for congress to interfere directly with state enact-
ments, and as it cannot compel the activity of state officials, the only
approriate legislation it can make is that which will operate directly
on offenders and offenses, and protect the rights which the amendment
secures. The extent to which congress shall exercise this power must
depend on its discretion in view of the circumstance of each case."*
(Emphasis added.)

Eleven years later and then an Associate Justice of the United States
Supreme Court, Justice Woods in United States v. Harrist oo wrote:

The purpose and effect of ... the Fourteenth Amendment . .. were
clearly defined by Mr. Justice Bradley in the case of United States
States v. Crulkshank . . . as follows: "It is a guaranty of protection
the acts of the State government itself. It is a guaranty against the ex-
ertion of arbitrary and tyrannical power on the part of the government
and legislature of the State, not a guaranty against the commission of
individual offenses; and the power of Congress, whether express or
implied, to legislate for the enforcement of such a guaranty does not
extend to the passage of laws for the suppression of crime within the
states.""'

*s Thus, Conress could enact such laws as would prohibit ll Interference with the freedoms
d speech and assemblage whether by state br individuals. This b in accord with Croskey's ex-
laution that the restriction on Congress to make no law abridsing the freedoms of speech and
acblage does not mean that Colgress can make no law ptotectin those freedoms, such as a law

p ribikg the states or individuals from nterfering with them. 2 Caossaw, PotmcL AND Tn CON-
mnmoNe 1057 (195)). See text at footUotes 1617 suprs.
It United States v. Hall, 26 Fed. C V.9. 812 (No. 15,212)(C.CS.D. Ala. 1871).
lt 106 US. (16 Otto) 629 (182).
I't d. stt .
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It has been asserted that Justice Woods' decision in United States v.
Harris cannot be reconciled with his decision in United States v. Hall. e'
However, the inconsistency is less apparent when Justice Woods in Harris
eased quoting Justice Bradley and spoke in his own words:

When the State has been guilty of no violation of [the fourteenth
amendment's) provisions; when it-has not made or enforced any law
abridging . . . privileges or immunities ... ; when no one of its de-
partments has deprived any person of life, liberty, or property without
due process of law, or denied to any person . . . equal protection of
the law; when, on the contrary, the laws of the State, as enacted
by Its legislative, and construed by Its judicial, and administered by
its executive departments, recognize and protect the rights of all
persons, the amendment Imposes no duty and confers no power upon
Congress.t' (Emphasis added.)

But what if on the contrary the laws of the state do not protect the rights
of all persons because the state refuses to enact laws which provide for a
remedy for interference with a particular right because it knows that only a
minority group which the majority wishes to discriminate against will avail
themselves of this remedy?

The portion of Justice Woods opinion in United States v. Hall quoted
previously t'1 serves as an adequate statement of the argument in favor of
congressional power under the fourteenth amendment capable of overcoming
state non-action. The real thrust of this argument is that "the citizen of the
United States is entitled to the enactment of the laws for protection of his
fundamental rights, as well as the enforcement of such laws.""'

The intention of the framers of the fourteenth amendment as set out
above and reflected in the lower court decisions of Justices Strong and
Woods, is that when a state fails to protect civil rights the federal government
may extend that protection. The logical assertion to be made against this
position is that the fourteenth amendment places no affirmative duty on
the states to act for the protection of civil rights. It is unnecessary.for the
fourteenth amendment to place such a duty upon the states because it exists
notwithstanding the fourteenth amendment. The Supreme Court has rec-

i2 Powe v. United States. 109 F.2d 147, 150 (5th Cir. 1940). In addition to the fact that the
slughter-House Cases were decided in the interim, two feasible explanations of this nconsistency
s aislable. inrst, that Justice Woods "better" grasped the intent of the framers of the fourteenth
meadmem at the time of the decision n n Hrnts. However, this s unliely, in that having lived through

as period of ratification his conclusions o this point in Halt better express his own as distinguished
htr the Court's opinion. Furthermore, in deciding HaN he was not faced with the policy con

rations which influenced the decision of the Supreme Court, particularly that of the Cth Rights
Ctes where he voted with the majority. The second explanation b that in adopting the interpretatio
4 the fourteenth amendment that the Democratic minority had been continuously during on Congrem
(Se Fuca, Ta ADonow or me FOUXrTame Amzeuwuhr 210-77(1908)), Justice Woods was
ivina vent to hb partisan political letains which had been repressed during the Civi War and the
riod do his lower court judgeship. Although Democratic speaker of the Hoe of the General
Aably of Ohio in 1857, minority leader of the Democrats two years later d "blesty opposed to
P lddit Lncola. Jastike Woods became an "ardent Republican" after the war, acively partic-
in* in the reconstruction government Republican presidents appolted him rnt to the cc
st of appeas and then to the Supreme Court. 20 MALOE, DscrnoDta or AMuM as BIoesatr
W45 (I9*6). . .

1* Unied Staues . Harris, 106 US. (16 Otto) 629, 69 (182).
4 Ts t e t ates9n 9-9 asr.

IN Usked Stale v. Hal, 26 Ped. Cas. 79, (No. 15,22)(C.CS.D. Ala. 1 1).

a * -3 . 0t. 4 -*"
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ognized that "the equality of rights of citizens is a principle of republicanism.
Every republican government is in duty bound to protect all its citizens in
the enjoyment of this principle, if within its power. That duty was originally
assumed by the States; and it still remains there." 0' What the fourteenth
amendment was intended to do was to make this affirmative duty of the states
to protect civil rights an enforceable one. The last clause of section one
provides that no state shall "deny to any person within itsjurisdiction the
equal protection of the laws." This clause is equivient tothe principle of
republicanism just stated - every republican government is in duty bound to
protect all its citizens in the enjoyment of equality of rights if it is within
its power to do so. " ' The last clause of section one does not read "inor deny
to any person within its jurisdiction the equal operation of the laws." The
word "protection" is used instead of the word "operation." Equal protection
includes, but is not limited to, equal operation. However, it seems that all
that present constitutional doctrine requires is equal operation of the laws.
But the word "protection" implies a positive duty to act and it is by reason of
this word as well as the principle of republicanism that the states are under an
enforceable duty to affirmatively secure civil rights.

Stated briefly, the argument interpreting the fourteenth amendment
as granting Congress the power to overcome state non-action is as follows:
The states are under a duty to make and enforce laws which provide an In.
dividual with an effective remedial process for interference with his civil
rights. The states violate this duty when, through noi-action, they fall to
provide such a remedy. This failure is a denial of equal protection of the
laws.

In the Civil Rights Cases the Court, by holding that a state could only
violate the fourteenth amendment by positive action, precluded any argument
based oi the failure of a state to act when under a duty to do so. The illogic
of holding that the states could only violate the fourteenth amendment by
positive action became readily apparent, however, as soon as the Court found
a particular duty upon the states. The development of the "separate but
equal" doctrine furnishes an illustrition. A state is under no duty to provide
a law school, but when it does provide a law school solely for white students
and refuses a Negro admittance, it comes under a duty to provide equal
facilities for the Negro. Failure to provide him with equal facilities, while
at the same time refusing him admittance to the white school, became a
violation of the fourteenth amendment.'*

The next step for the courts was to find that whenever a state official
was under a particular duty to act for the protection of a right, and be failed

I2« United States v. Cruikshank, 92 US. (2 Otto) 542, 555 (175).
s1r Under Iaternatioal law, a foreign nation b Injured "when a state, through Its office or

duly atborked taean, acts directly against the subject of a foreign state, in violation of ntn-
tonal law (or) wen a state acts indirectly, by fan to ecure adequate renedles to stran er

trd b indfIdals within their Jurhdiction" DAYv, E.uMrm Or iTZ anonaL LAw 95 (1900).
rkTIw while the duty to act affrmatvely for the protection of rights i recogb ed in International l
it i not now reconaked in our constttiounl law ,
5o Missouri ex t. Gaines v. Canada 305 U.S. 337 (1938); el. McCae v. Athipo. T. a SF.

Ry, 235 US. 151 (1914). ,
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to act, this also would constitute a violation of the fourteenth amendment
Three circuit court decisions illustrate this development of the law.

- In Catlette v. United States,'1  a police officer was under a duty to
* protect people from mob violence. He abandoned his duty and walked away,
Sallowing a mob to assault a group of Jehovah's Witnesses. In upholding his
Conviction of a violation of 18 U.S.C. - 52'1 and ultimately the fourteenth
amendment, the court said:

It is true that a denial of equal protection has hitherto been largely
confined to affirmative acts of discrimination. The Supreme Court,
however, has already taken the position that culpable official state
inaction may also constitute a denial of equal protection.' r

. In Picking v. Pennsylvania R.R.,"' a justice of the peace was under
a duty to grant a hearing before a person was extradited from the state. He
refused to grant a hearing to the plaintiff. In deciding that the plaintiff had a
cause of action under the Federal Civil Rights Act"' against the justice of the
peace, Judge Biggswrote:

If these allegations be proved it may be concluded that the refusal of
the justice to act as required by law may have deprived the plaintiffs
of their liberty without due process of the law In violation of the

SFourteenth Amendment... The refusal of a state officer to perform
a duty imposed on him by the law of his state because he has conspired
with others in a conscious design to deprive a person of civil rights in
legal effect may be the equivalent of action taken "under the color"

S .of the law of the state,'
In Lynch v. United States,"' police officers were under a duty to protect

.prisoners from mob violence. After arresting some Negroes, the police officers
made no effort to protect them from a Ku Klux Klan mob. In upholding
their conviction under 18 U.S.C. 242 (1952), the court held:

There was a time when the denial of equal protection of the laws
was confined to affirmative acts, but the law now is that culpable
official Inaction may also constitute a denial of equal protection"

li*lghit of the judicial development since the Civil Rights Cases, the
following general principle may be stated. When a state,bs under a duty to
act to protect the rights of an individual, but fails to do so, the individual
has been denied equal protection of the laws.

The duty of the states to act positively to protect the fundamental
rights of all individuals has already been recognized."' The failure of the
states by non-action to protect these rights is a violation of this duty, and in
accord with the principle just stated, should be a denial of equal protection
of the laws. By reason of section five of the fourteenth amendment, Congress

S2* 13P.2d 909 (4th Ckr. 951).
11r Th former verne f Ia US.C 242(1952).
I11 Cetlee v. United States )2 P.2 902, 07 (4th Cr. 14)).
lsit 51 F.2dP240(3d Cir. t945), cra.demk 32US. 7(I1l7).
s11 A't f Aprl 20, 181, cI 22 , ,11 S 1, 42 U.S.C. 13 (1952). Se the debae

Conaren whe this law was elated. Text at notes 72-7, nirw which m"pp ortr toeasoi d

r I at 479. , , ,
II Tet at to# 106, are.
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is empowered to enact whatever legislation is appropriate to enforce the pro-
hibition on the states not to deny anyone the equal protection of the laws.

Justice Bradley in the Civil Rights Cases was correct in characterizing
the laws Congress may enact pursuant to section five as corrective legisla-,
tion." He was incorrect, however, in asserting that in no situation could
such corrective legislation operate directly on individual action. Congress
should be able to provide an individual with a remedy against another in.
dividual for interfering with his civil rights when such legislation is also cor-
rective legislation.

Against state action, and by this is meant positive state acts, once Con-
ress implements the constitutional power of the federal judiciary with general

jurisdiction over constitutional questions, the prohibitions of section one
of the fourteenth amendment become self-executing on the federal level. By
providing such jurisdiction Congress has just about exhausted its power to
enact appropriate legislation to enforce the amendment against state action.
However, this may not provide an effective remedy in all cases where an
individual is deprived of his civil rights by reason of the acts of a state
official. For example, if a person is convicted of a crime through a confession
obtained by third-degree methods, the general jurisdiction of the federal
judiciary over constitutional questions provides him with an effective remedy
because he can obtain reversal of the conviction upon appeal...Bt, if a
person's civil rights are simply interfered with by the act of a state official and
no conviction of a crime results, the general jurisdiction of the federal
judiciary provides him no relief. To insure the person in this situation an
efective remedy, Congress may appropriately provide that such acts of the
stale official constitute a crime and/or a tort, and also provide for preventive
relief upon the instigation of either the aggrieved person or the Attorney
General of the United States. The remedy of criminal prosecution and tort
liability should be discreetly granted according to requirements of wilfulness
and direct infringement. Thus it would be inappropriate for Congress to
provide such relief against legislators enacting laws in violation of the civil
rights of an individual, whereas it would be appropriate to provide such
relief against local police officers violating the civil rights of an individual. .

State inaction is the failure of a state official of the executive or judicial
ranches of government to act in a particular situation for the protection

of the rights of the individual when under a duty to do so under existing state
bw. State inaction is the equivalent of state action, as was developed in
Calette, Picking and Lynch. All legislation by Congress which would be ap-
propriate to enforce the fourteenth amendment against state action is also
appropriate against state inaction. But i some instances of state inaction
kere the individual is harmed by other individuals, the only fully effective

tnedy is not to grant a remedy against the state official alone, but also to
obstitute a federal remedy against the individual, equivalent to the remedy he
us been denied by the inaction of the state official. For example, it might be
Povid that where a state prosecutor has willfully failed to prosecute a

Sts C a mhts 109 U.. S, 11.14 (183).
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criminal action, the complainant be allowed to instigate a suit in the federal
court similar to the one he has been denied in the state. Such appropriate
legislation would here be operating against individuals, but only through
the element of state inaction.

State non-action is the failure of the state legislature to provide effective
remedies against individuals who interfere with the civil rights of other in.

ividuals. Congress cannot compel state legislatures to enact laws. Thus, in
the face of state non-action, Congress is left no other course but to provide
legislation which operates directly on offenders and offenses and provides
remedies the state legislature should have provided. Consequently, Congress
may provide that the interference of one individual with the rights of another
individual constitutes a crime and/or a tort and further provide for preventive
relief upon the instigation of the federal government or the injured person.
Thus it is seen that the only appropriate congressional legislation corrective

jof state non-action is that which was expressly prohibited by the Civil Rights
Cases - legislation operating on private individuals.
- It must be remembered that Congress deals with fifty states and not
necessarily all will be guilty of non-action in regard to the particular right
Congress deems it necessary to protect by federal legislation. On this point
a complaint Justice Bradley voiced in the Civil Rights Cases against the
legislation therein involved is pertinent:

It applies equally in States which have the justest laws respecting
the personal rights of citizens, and whose authorities are ever ready
to enforce such laws, as those which arise in States that may have
violated the prohibitions of the amendment. e'

Appropriate congressional legislation against state non-action, therefore,
would be inapplicable in states not guilty of non-action. How this may be
accomplished is left to the skill. of the draftsman, but some suggestions are
offered here. Presuming that freedom of speech is a civil right of an in-
dividual, and Congress deems it necessary to enact legislation to overcome
state non-action in regard to this right, legislation could be enacted by Con-
fress making it a crime for one individual to interfere with another in.
dividual's freedom of speech, conferring jurisdiction of the crime on the
courts of any state not having an adequate remedy of its own for such in-
terference. The state courts would make the initial determination as to
whether an adequate remedy existed under state law, and this determination

wuld be made subject to review by the Supreme Court. Failure through re-
fusal of the executive and judicial officials of the state government to enforce
the federal law or their own remedy would be state inaction. Congress could
provide that such action or inaction is a crime and/or a tort and provide
for adjudication in a federal court pursuant to their admitted power to
legislate against state action and inaction as developed above.

A more feasible suggestion would be legislation making it a crime for
an individual to interfere with another individual's freedom of speech, con-
ferring jurisdiction of the crime on the federal courts when no adequate

. Idat 14.
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remedy for such interference exists under state law. Here a federal court
would determine the question of the adequacy of the state remedy, including
its effectiveness. If an effective remedy exists, the federal courts would have
no jurisdiction and the complainant would have to pursue his state remedy.
The refusal of the state prosecutor to Initiate state proceedings would con-
situte state inaction and Congress could provide a federal remedy against
the prosecutor in such a situation.

At the present time the power in Congress to enact all the legislation
deemed appropriate against state action, and to some degree against inaction,
exists. Congressional power to enact effective legislation against inaction and
individual interference with'civil rights remains to be recognized. It is main.
tined that Congress has this power to overcome state non-action by reason
of the equal protection clause of the fourteenth amendment. This is seen from
the meaning of this clause as understood by the framers when they enacted
enforcement legislation, from circuit court decisions prior to the Civil Rights
Cases, from judicial developments subsequent to the Civil Rights Cases, and
from the plain meaning of the words "deny" and "protection" as used in the
amendment.

The legislation which would be appropriate for Congress to enact against
state non-action is commensurate with the principles of federalism. Any state
may retain its sovereignty over any civil right and completely exclude the
federal remedy for interference with that right by simply providing an ad-
equate and effective remedy of its own." 0

Such an interpretation of the fourteenth amendment would result in an
effective system commensurate with our dual sovereignty form of government
for the protection of any right predetermined a civil right. This then leaves us
with the definitional problem, which was avoided at the beginning of this
uticle and to which we can only allude at this point. Civil rights of the in-
dividual could be characterized as the "unaen n .tigbri s" of the Declaration
of Independence, the "inalienable rights of the people" of the North Carolina
Convention of 1788,'11 and the "great rights of mankind" developed in
Madison's Speech to Congress in 1789."' More particularly, the civil rights
of an individual are at least those minimum protections mentioned in Amend-
ments I-VIII of the Constitution.

Concluson
That the individual is endowed with fundamental rights was generally

recognized at the beginning of our history as an independent nation. That
governments are instituted among men to secure these rights was proclaimed
0t mankind. The federal and state governments were instituted for this pur-
pose. These governments, whether before or after the forming of a more per-
ect Union were not considered as creating these fundamental rights or dis-

iN For an exaplt of a state providing at let some remedy for lauerfenace with a ci right,
M Lbd T. Swbirct, 93 N.W.2d 21 (Mich4958)
ilt Conemaon of North Carolin, Declarataon of Rtht (1781), TWa FUonust 646 (Pord ed.

in Sumrn AN Mvm, Lautr AN JuSmn ISI (1951).
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tributing them as a majority of the people might see fit. Until Barron v. Ball.
more was decided, it was still possible to hope that the fundamental rights of
mankind were secure by process of law froni oppression throughout the length
and breadth of the the United States. Barron v. Baltimore made the protection
of fundamental rights solely a matter of process of law in each state unless the
federal government itself was oppressive. Oppressive laws of certain states led
to the adoption of the fourteenth amendment, which by its terms re-instated
the securing of fundamental human rights thoughout the United States and
authorized congressional legislation to carry out its great purposes. As has
been shown, the Supreme Court in the Slaughter-House Cases nullified the
significance of the priviliges and immunities clause of the amendment and in
the Civil Rights Cases further restricted the scope of Congressional action.
The scrutiny of these cases previously made In this article has, it is submitted,
indicated that the limitations on the national protection of fundamental rights
need not in the future prevail when Congress has under consideration whit
as come to be known as civil rights legislation. This consideration fortified

Sby the demands now made in many quarters that the fundamental rights of
the individual must receive protection not only at the national level but even
in International law.



APPENIIX tb(3)

EXPANSION OF THE STATE ACTION CONCEPT
UNDER THE FOURTEENTH AMENDMENT

Glenn Abernathyt

Aside froin two specl instances, the United States Constitution does
not, through its owf force, set limitations upon private action. With the
exception of the thirteenth and twenty-first amendments, it deals wholly
with the structure and organization of the national government, limita-
tions upon the state and national governments, and the distribution of
powers-first, among the three branches of the national government and,
second, between the national government and the states and the people.
With the notable exception of the two amendments mentioned above, only
positive governmental action by the executive or legislative departments,
supported it necessary by judicial decision, can set limitations upon
private action.

If there is any doubt as to other sections of the Constitution, there
should be none about the general applicability of the fourteenth amend-
ment to states rather than to private persons. The second sentence con-
tains the phrases "No State shall make or enforce any law . .. " and
"nor shall any State deprive any person . .. ; nor deny to any per-
son ... " As the court is wont to say, "If language is to carry any mean-
ing at all it must be clear" that this amendment was designed to impose
limitations upon actions of the states and not upon those of private per-
sons. That there is some evidence leading to a contrary conclusion as
to the intention of Congress appears both in Congressional speeches at
the time of passage and in later studies on the subject.' The practical
answer to the intended application of the fourteenth amendment, how-
ever, was given by the Court in Brown v. Board of Education: "In ap-
proaching this problem, we cannot turn the clock back to 1868 when
the Amendment was adopted . . .. "' The decision rendered in the Civil
Rights Cases' was unequivocally that the amendment covers' state action
and not individual action. Justice Bradley, speaking for the majority in
those cases, stated:

The first section of the Fourteenth Amendment (which is the one relied
on), after declaring who shall be citizens of the United States, and of the

SSee Contributors' Section, Masthead, p. 449, for biographical data..
See Cohen, "The Screws Case: Federal Protection of Negro Rights," 46 Colum. L. Rev.

105 n.61 (1946) for Congressional statements. See also Flack, Adoption of the Fourteenth
Amendment 262-63 (1908); Barnett, "What is 'State' Action Under the Fourteenth, Fif-
teenth, and Nineteenth Amendments of the Constitution?" 24 Ore. L. Rev. 227, 228, 232
(1945); Frank and Munro, "The Original Understanding of 'Equal Protection of the Law',"
SO Colum. L. Rev. 131, 163-64 (1950).

* 34? US. 483, 492 (1954).
* 109 US. 3 (1883).
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several States, Is prohibitory in its character, and prohibitory upon the
States ....

It Is state action of a particular character that is prohibited. Individual
invasion of Individual rights is not the subject-matter of the Amend-
ment.*

These statements made by Justice Bradley in 1883 are concrete and
specific, and Indicate clearly that it Is certain types of positive action by
state officers or agencies which the amendment prohibits. But later In
the opinion, he made remarks which leave the way open for considerable
question as to the application of the amendment to state inaction when
private persons deny rights of other private persons:

(lit Is proper to state that civil rights, such as are guaranteed by the Con-
stitution against State aggression, cannot be impaired by the wrongful
acts of Individuals, unsupported by State authority in the shape of laws,
customs, or judicial or executive proceedings. The wrongful 'at of an in.
dividual, unsupported by any such authority, is simply a private wrong,
or a crime of that individual; an invasion of the rights of the injured party,
It i true, whether they affect his person, is property, or his reputation;
but if #otf lcactlned i iomw a by y tke Sote, or not done under State
authority, his rights remain In' full force, and may presumably be vlidi-
cated by resort to the laws of the State for redress. .. ' (Emphasis added.)

Tlie rule stated in the first selection from Justice Bradley's opinion
has remained the law down t the present. A general principle, how-
ever, is capable of a great deal of molding, shaping and expansion as it
passes via 'the decisloial process through successive generations of
judges. The majority opinion in the Civil Rights Cases 'alsd at least
as many questions as It answered, and later decisions hve been rendered
which point the way, partially at least, to answers to the secondary
questions.

The dissent by Justice Hirlar In the Civil Rights Cases represents a
monumental Intellectual and legal effort to justify the constitutionality
of 6cogressional legislation imposing civil liability for racial discrimina-
tioh effected not by the normal officers of the state, e.g., by hotels, Inns,
railroads and places of amusement. (Since this study is directed to the
definition of state action, Justice Haran' g agiments as to the validity
of the legislation under the thirteenth amendment are omitted.) Par.
ticularly Ingenious is the manner In which the Justice perceived state
action In the rules and practices of hotels, inns, taverns, railroads and
places of amusement. Citing nUmerous authorities, he concluded that
tinkeepers Were exercising a quasi-public employment. "The law gives

hIi special privileges and he Is charged with certain duties and rtspoisi
bilitle sid t6 public." He felthat t public "iture of th Innkeepe

6 Id, at 1I.11
* Id. at 17.
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employment forbade him from discriminating against any person seeking
admission on account of that person's race or color.

As to public conveyances, the Justice read the law of common carriers
to require the performance of public duties, and that no matter who is
the agent or what is the agency, the function performed "is that of the
State." In addition, the investiture of the railroad with the state's right
of eminent domain and the right of municipalities to spend tax money
to aid in the construction of railroads made these corporations' func-
tions public functions.

Implicit in both the majority opinion by Justice Bradley and in Justice
Harlan's dissent are a number of legal paths which might be taken in
the expansion of the concept of state action. Justice Bradley said that
not only the legislature's acts were included, but "the action of state
officers executive or judicial." He further stated that the wrongful act
of an individual is not state action "if notsanctioned in some way by the
state, or not done under state authority." This latter comment is the
embryonic statement of the theory that state inaction to remedy private
wrongs constitutes state action under the fourteenth amendment. Justice
Harlan added other theoretical bases for expansion, albeit a more re-
stricted development strangely enough, of the concept of state action.
In effect he argued: (1) if a person or corporation is granted the tool of
eminent domain, that person or corporation may be considered an agent
of the state, and its acts considered the acts of the state; (2) if the opera-
tion being considered is subject to special regulation or supervision by the
state and is granted special privileges by the state, then it may be con-
cluded that its acts constitute state action; and (3) if the purpose served
by a particular person or corporation is properly classified as a "public
purpose," the operators may be described as agents of the state.

There are presented, then, in these opinions, several legal theories
which the judiciary of later days could use as rationale for justifying
an expanded interpretation of the acts included in the concept of state
action. The peculiar feature of the expansion which has taken place
since those cases, however, is that the judicial pegs on which this growth
has been hung are those of the majority opinion rather that those of the
dissenter. If the majority opinion be considered as restrictive in its de-
lineation of state action, it would appear that development of a broader
scope of coverage would almost of necessity move in the direction indi-
cated by the dissenting Justice Harlan. Not only is this not the case, but
the majority opinion contains implicitly a theory which would extend
the concept of state action far beyond the reach of any of the three sug-
gested tests of Justice Harlan-this is the theory that state Inaction
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may be state action violative of the fourteenth amendment. The answer
seems to be that while the decision of the majority was more restrictive,
the theory stated by that majority admits of very broad applications.

Prior to discussing the state inaction theory, an examination will be
made of the various developments in the concept of what constitutes
state action.'

The Court rather early began the extension of the term state action
to cover not only legislative'action (indicated by the use of "law" in
the privileges and immunities clause) but action of the judicial and execu-
tive branches as well. And there was a vertical extension to include all
governmental units subordinate to the state. The Court has found viola-
tions of the amendment by the state courts,' legislatures,g executives,'
tax boards,1" boards of education," counties," and cities," among others.
In cases where there is a clear official mandate to persons performing
state functions in any of these categories, and the execution of such
mandate results in a violation of rights protected either by the due
process clause or the equal protection clause, then the fourteenth amend-
ment is violated. Assuming the official position and the legal mandate to
act, there is no further problem of determining state action. The only
problem remaining is to determine whether a fourteenth amendment iight
has been violated, and this discussion does not contemplate the problem
of the rights protected.

More complex questions concerning state action have arisen with
respect to either operations not strictly classified as government opera.
tions, or acts of state agents which are not a part of their statutory
duties. These will be taken up under various categories.

OFFICIAL ACTS UNAUTHORIZED OR PROHIBITED BY STATE LAW

A question was raised very soon after the adoption of the fourteenth
amendment, and even before the decision in the CivU Rights Cases, con-
cerning the applicability of the amendment to the act of a state judge in
discriminating racially in the process of selecting jurors. Such discrimi-

* For discussion of the subject see, Hale, Freedom Through Law cc. VIII-XI (1 9S2)
Barnett, supra note I; Frank and Munro, supra note 1, at 16264; Nicholson, "Tb Legal
Standing of the South's School Resistance Proposals," 7 S.CL.Q. I, 23-31 (1954);Hale,
"Rights Under the Fourteenth and Fifteenth Amendments Against Injuries Inflkted by
Private Individuals," 6 Law. Guild Rev. 627 (1946)' Watt and OrUkoif, lTe Comin
Vindication of Mr. Justice Harlan," 44 III. L, Rev. 13 (1949) Notes, 47 Colum. L. Rev. 6
(1947); 35 Cornell L.Q. 399 (1950); 96 U. Pa. L. Rev. 402 (1948).

? Ex part Virginia 100 US. 339 (1880).
* Strauder v. West Virginla.100 US. 303 (189).
* Sterling v. Constantln, 28 US. 378 (1932);
*t Raymond v. Chkago Union Tration Co., 207 US. 20 (190).
It West Virinia Board of Education . Barnette, 319 US. 624 (1943).
t Ward v. Love County 253 US. 1 (1920).

1 Home Telepone & Tekleaph Co. v. Los Angeles, 22 US. 78 (1913).
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nation was not authorized nor required by state law, but Judge Cole, of
Virginia, on his own initiative excluded Negroes from jury service. The
judge was indicted under section 4 of the Act of Congress of March 1,
1875, for the intentional discrimination. While in custody, he petitioned
the United States Supreme Court for habeas corpus, alleging that the Act
could not constitutionally be applied to him. The question raised, then,
was whether the federal criminal law passed under authority of the equal
protection clause of the fourteenth amendment could constitutionally be
applied to official acts of a state judge who acted in his own discretion
and not under statutory direction. In Ex parte Virginia" the Supreme
Court held that such acts were within the purview of the prohibitions of
the fourteenth amendment and the enforcement acts passed under it.
Justice Strong, speaking for the majority, stated:

Whoever, by virtue of public position under a State government, deprives
another of property, life, or liberty, without due process of law, or denies
or takes away the equal protection of the laws, violates the constitutional
inhibition; and as he acts in the name and for the State, and is clothed
with the State's power, his act Is that of the State. This must be so, or
the constitutional prohibition has no meaning. Then the State has clothed
one of its agents with power to annul or to evade it."
While the action of Judge Cole of Virginia was not authorized by state

law, neither was it expressly prohibited nor made punishable under Vir-
ginia law. The question logically arises whether an act specifically pro-
hibited by state law can be brought within the purview of the fourteenth
amendment when performed by a state official while supposedly acting
in his official capacity. To phrase the question differently, can illegal
acts of a state official be classified as "state action" when the defendant is
purportedly acting in an official capacity? In early cases dealing with
attempts to obtain civil remedies against this type of official action the
Supreme Court vacillated, first saying "no," and then saying "some-
times."' 6 The attempt to apply federal criminal penalties under the civil
rights acts further complicated the answer in that the criminal provision
punishes acts done "under color of law." It was not until 1945 that the
United States Supreme Court squarely faced and answered the ques-
tion with respect to federal criminal penalties. The case was Screws v.
United States," a classic example of police brutality.

14 100 US. 339 (1880).
Is Id. at 347.
3* The first case was Barney v. City of New York 193 US. 430 (1904). In Raymond v.

Chicago Union Traction Co., 207 US. 20 (1907), the Court held the unequal assessment
bais of a state board violative of the fourteenth amendment even though such action of
the board violated the state constitution. In Home Telephone & Telegraph Co. v. Los
Angeles, 231 US. 278 (1913), the Court held that the fact that city ordinance might
violate the state constitution did not foreclose a finding of "state action."

It 325 US. 91 (1945). In United States v. Classic, 313 U.S. 299 (1941), the primary
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Screws, sheriff of Baker County, Georgia, aided by a local police offi-
cer and a deputy sheriff, arrested Hall, a Negro citizen of the United
States, on a warrant charging theft of a tire. Hall was handcuffed and
driven to the court house. There he was dragged from the car and,
while still handcuffed, beaten by all three men with their fists and with
a two-pound solid-bar blackjack. The beating continued for fifteen to
thirty minutes. Hall was then dragged feet first through the courthouse
yard into the jail and thrown upon the floor, dying. An ambulance was
called, but Hall died shortly afterward without regaining consciousness.

An indictment was returned against the three men charging, on one
count, violation of the Criminal Code, 18 U.S.C. section 242. This sec-
tion provides:

Whoever, under color of any law, . . .willfully subjects any inhabitant
of any State, Territory, or District to the deprivation of any rights, privi-
leges, or immunities secured or protected by the Constitution or laws
of the United States, . . . shall be fined not more than $1,000 or Im-
prisoned not more than one year, or both.
The key phrase which concerns us here is "under color of any law."

It is, of course, a statutory provision passed under the authority of the
fourteenth amendment, and does not necessarily indicate the full reach
of the amendment. But, certainly, if the phrase be interpreted as con-
templating illegal acts of state officials in their official capacity, then
the amendment must justify such inclusion for it to be constitutional.

The members of the Court divided on the interpretation of this phrase,
with six members holding that the statute covered such illegal acts of state
officials and three contending vigorously that such an interpretation was
never intended by the Congress.

Justice Douglas announced the judgment of the Court and delivered an
opinion in which the Chief Justice and Justices Black and Reed con-
curred. Justice Douglas' opinion is not notable for clarity of reasoning.
The Justice knew where he wanted to go but seemed uncertain how to
get there. He stated that the "color of law" phrase was before the Court
in United States v. Classic," and that the decision there was a rule of law
controlling the Screws case. As to where the line is drawn between acts

election oftidals were held to have acted in violation of the federal act In miscounting
ballots intentionally, even though the acts complained of were likewise condemned by
Louisiana law. But the issue was not presented In the same way as in the Screws case.
In the words of Mr. Justice Roberts, "the truth of the matter is that the focus of attention
in the Classic case was not our present problem, but was the relation of primaries to the
protection of the electoral process under the United States Constitution. The views In the
Classic case thus reached ought not to stand In the way of a decision on the merits of a

uestion which has now for the arst time been fully explored and Its Implications for
the workings of our federal system have been adequately revealed . . ." 325 US. at 14.

is 313 US. 299 (1941).
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performed under color of law and those not so included, Justice Douglas
stated:

It is clear that under "color" of law means under "pretense" of law.
Thus acts of officers in the ambit of their personal pursuits are plainly
excluded. Acts of officers who undertake to perform their official duties
are included whether they hew to the line of their authority or overstep
it. If, as suggested, the statute was designed to embrace only action which
the State in fact authorized, the words "under color of any law" were
hardly apt words to express that idea ... .
Mr. Justice Rutledge was in full accord with the view that the statute

extended to acts of state officials in their official capacity even though
such acts were made criminal under state law, and Justice Murphy held
that "section 20 unmistakably outlaws such actions by state officers."

Justice Roberts dissented, and was joined by two of his brethren-
Justices Frankfurter and Jackson. To these men the question was purely
one of congressional Intent, and they concluded that Congress did not
Intend to make criminal the act of a state officer who flouts state law and
is subject to punishment by the state for his disobedience. As to whether
the fourteenth amendment authorized such a coverage as the majority
attributed to section 20, Justice Roberts did not categorically answer.
The indications are, however, that he might have gone along -with the
majority on the point of constitutional power, even though he differed
on the congressional intent."

It is clear, then, that the rule of construction laid down in the Screws
case by a majority of at least six, and possibly seven, extends the cover-
age of the fourteenth amendment to acts of state officers performed in
their official capacity, even though state laws prohibit such acts."

OFFICIAL OR PRIVATE ACTION

The next question to be answered is when does a state official act in his
official capacity? Justice Douglas, in his opinion in the Screws case, stated
that acts of officers "in the ambit of their personal pursuits are plainly
excluded" from the coverage of the statute or, presumably, the amend-
ment. While such a statement does not necessarily preclude a broader
interpretation of the full reach of the fourteenth amendment, it would
seem to be an eminently reasonable delineation of the extent of coverage.

It 325 US. at 111.
s Id. at 148.

1s The convktion of Screws was reversed, however, by the vote of the Justces that
the trial judge's charge to the Jury was defective In that he did not require the jury to find
that the defendant was not merely guilty of the act of taking a life without Justuicalton,
but Intended to deprive the prisoner of a constitutional right, I.e., the right to be tried by
a court rather than by ordeal. At the second trial Screws was acquitted. A similar case of
pole brutality reached the United States Supreme Court in 1951-Willams v. United
States, 341 US. 91 (1951). Wallams' conviction under I 20 was upheld.

122



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

To hold differently and consider every act of a state officer or employee
to be "state action" subject to the fourteenth amendment would appear
to place an intolerable burden upon both the Individual employee and the
state.

Few cases are available to illustrate the judicial view of what consti-
tutes "private" as opposed to "official" acts of state officials. The
extremes of the two categories are, of course, apparent. But when a
quarrelsome police officer off duty gets Into a brawl with a private
citizen who kn6ws the occupation of his opponent, ahd who might fear
the consequences of a victory over a policeman, is the officer's action
"state action"? Liability of this officer under federal civil provisions of
the fourteenth amendment enforcement acts would be a somewhat more
difficult question to answer.

Where an officer's acts are performed while on duty or in response to a
citizen's request for some official performance of duty, it would appear
that tje officer's acts certainly constitute "state action." In Catlette v.
United States" this situation was presented In a peculiarly distasteful
fashion. Two Jehovah's Witnesses went to ilchwood, West Virginia, to
distribute religious literature, seek converts and get a petition signed.
After having been warned by Deputy Sheriff Catlette and others to get
out of town, the two men and two companions went to the city hall to
request the mayor to furnish them police protection while carrying on
their religious activities in the city. The mayor was absent, and their
request was made to Chief of Police Stewart. Thereupon Catlette and
Stewart took the men into the mayor's office. Catlette then said that what
"is done from here on will not be done in the name of the law," and
removed his badge. They forced three of the men to drink eight ounces
of castor oil each, and the fourth, because of his protests, was forced to
drink sixteen ounces. These and other members of the sect were then
tied In file, marched to their cars, and given their personal property,
which had been covered with castor oil and uncomplimentary inscrip-
tions, and advised never to return.

Catlette was prosecuted under section 20 of the United States Criminal
Code for deprivations of constitutional rights (including one's right not
to have his stomach purged while engaged in purging souls) while acting
under color of law. He defended on the ground that in view of his state-
ment and the removal of his badge, the acts were committed in his pri-
vate and not his official capacity, and that therefore such acts were not
"under color of any law." The trial court was hot Impressed with this

n 132 Fid 902 (4th Cir. 1943).
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argument, and he was convicted. On appeal Judge Dobie, speaking for
the court of appeals, stated on this point:

We must condemn this insidious suggestion that an officer may thus
lightly shuffle off his official role. To accept such a legalistic dualism would
gut the constitutional safeguards and render law enforcement a shameful
mockery. . ."

In a later case involving essentially the same question, the court of
appeals of another circuit held in similar fashion. In this case, Crews v.
United States * the Government obtained the conviction of Tom Crews,
a Florida county constable, on the charge of violating section 20. Crews
"arrested" a Negro farmhand on the grounds of drunkenness, proceeded
to beat him with a bull whip, and ultimately forced him to jump into the
Suwanee River where he was drowned. Crews appealed his conviction,
claiming that his act was purely one of personal vengeance and was
devoid of official character and authority, in that he was off duty and
out of uniform. The three judges of the court of appeals unanimously
rejected this argument, stating, through Judge Waller:

An officer of the law should not be permitted to divest himself of his of-
ficial authority in actions taken by hir wherein he acts, or purports, or
pretends,' to act pursuant to his authority, and where one, known by
another to be an officer, takes the other into custody in a manner which
appears on its face to be in the exercise of authority of law, without making
to' the other any disclosure to the contrary, such officer thereby justifies
the conclusion that he was acting under color of law in making such an
arrest."
Thus, as Professor Robert Carr so ably states the rule, "When an

officer uses his official position as a means of gaining physical control
over his victim, further evidence that his actions were in good part un-
official cannot interfere with the conclusion that he acted under color
ofilaw.'"

Suppose, however, that an officer takes an off duty job as watchman or
guard over private property. Would his acts in such related police ca-
pacity constitute "state action"? The answer is less easily determined
than in the Screws and Crews cases, and seems to hinge on the specific
facts in each case. The most notable case in this area which reached the
United States Supreme Court Is Williams v. United States, decided in
1951."

Williams, the head of a private detective agency, was employed by a

u Id, at 906.
s4 160 F.d 746 (Sth Cir. 194I).

Id; t SO.
M Canr Federal Protection of Civil Rights 17 (194).
M 341 US. 97 (1951).
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Florida corporation to investigate thefts of its property. He held a
special police officer's card issued by the City of Miami. Along with two
employees of the company and a Miami police officer, he took several
suspects one by one into a shack on the corporation's property and there
subjected them to brutal third-degree methods. The Miami policeman
was sent along by his superiors to lend authority to the proceedings. And
Williams, who committed the assaults, went about flashing his badge.

The indictment under section 242 (formerly section 20) charged that
Williams, acting under color of law, obtained confessions by force and
that the victims were denied the right to be tried by due process of law.
Justice Douglas spoke for the majority in holding that such action was
"state action" or action under color of law:

... [the] petitioner was no mere Interloper but had a semblance of police-
man's power from Florida. There was, therefore, evidence that he acted
under authority of Florida law; and the manner of his conduct of the in-
terrogations makes clear that he was asserting the authority granted
him and not acting in the role of a private person. . .s

Various other cases presenting the question of when an officer acts
in his private capacity have been decided in the lower federal courts.
One of these is Plemming v. South Carolina Electric dnd Gas Company."
The case was an action brought by a Negro woman under the federal
civil rights acts for damages suffered as a result of a bus driver's requiring
her to move to the rear of the bus, such move required by the segregation
law of the state. Under South Carolina law the bus driver is made a
police officer of the state for the purpose of enforcement of laws deal.
ing with bus operation. Thus his act was claimed to have been under
color of law and an act depriving the plaintiff of a constitutional right.
The district court dismissed, but the court of appeals reversed. On the
question of state action the court said, in a per curiam opinion:

It is argued that, since the driver is made a police officer of the state by
. . the South Carolina Code, his action is not attributable to the de-
fendant; but we think It clear that he was acting for the defendant in
enforcing a statute which defendant itself was required by law to enforce.
. . . He was thus not only acting for defendant, but also acting under
color of state law... ".

In any given controversy the question of whether stat officers were
acting in their official or in a private capacity must hinge on the individual
facts surrounding the Incident. 1 Such circumstances may be considered

4 Id., at 100.
W 224 1.9d 752 (4th Cir. 195S), appeal dAmissed, 3jl1 S. 901 (1956).
- Id. at tS3.
s8 See, e4. Vale v. Stensde 16 FJd 469 (3d Cir. 1949) ' WaUda v, OaJawi Jocky

Club, 86 F. pp. 1006 (W.D.-Ark. 1949), td, 38 F.2d 440 (t Ci. 1950).

1-041 0 - I4 * p4. * -
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as whether the officer (if a peace officer) was wearing a uniform or badge,
whether he was known to the injured party as an official of the state,
whether he acted "under pretense" of his official position, whether he
would have acted in the same manner if he had not held a state office,
and any other circumstances relevant to determining the fact question.
Certainly It can be concluded that the courts generally will look to the
substance of his action and not merely the form. Momentary abdications
of offical title, even if accompanied by sonorous warnings to such effect,
will not suffice to reduce conduct from the level of official acts to private
acts If the Initial focus of conflict occurred during the exercise of official
authority.

An unusual aspect of the problem of differentiating between official and
private action under the fourteenth amendment appears in the case In re
State of Stephen Girard. In 1831 Stephen Girard created a testamen-
tary trust for the education of "poor white male orphans." By the terms
of the trust, it is administered by the City of Philadelphia. This is ac-
complished through the Board of Directors of City Trusts of the City
of Philadelphia. The board consists of the mayor and the president of the
city council, both ex-officio, and twelve other members appointed by
the judges of the courts of common pleas for the county. The members
of the board serve, without compensation, for life or during good be.
havior. The board's operations are conducted completely independently
of control or connection with any city or state agency other than the
Philadelphia Orphans Court. These operations are financed solely from
the proceeds of trust property.

Having been denied admission to the school operated under Girard's
trust, two otherwise qualified Negro children petitioned the Philadelphia
Orphans Court to direct the board to show cause why they should not
be admitted to the school. They contended that.the board's action
was state action because the board's authority was derived from a
statute, which provided that most of the board's membership was to be
selected by elected public officials, while two of the board's members and
its treasurer serve as such by virtue of their status as city officials. The
court held that the action of the board of directors In administering
Girard's racially discriminatory private testamentary trust was not state
action under the terms of the fourteenth amendment, since the Interest
of the board was limited to that of a bare legal title holder and admln.
Istrative agent. In a re-examination of the question en base the Orphans
Court affirmed the first decision, pointing out that the position of the

S314 ts.L. Week (Phil. County, , PaOrphau Ct. Jul 9, s19). Se Not, 104
U. Pa. L Retv. 4 (1956).
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City of Philadelphia was functional-to act for the decedent and carry
out his Intent."

The court added that even if the board were constitutionally barred
from racial discrimination in administration of a private trust, the court
would have to appoint a private trustee to carry out the terms of the
will to restrict the school to "poor white male orphans."

Here there is no question as to the public positions occupied by the
members of the board. The question, as the court saw it, was whether
the officers were acting as state agents or as private agents in adminis.
tering the trust, and the decision was that they were performing in es.
sentially a private capacity.

In an opinion more noteworthy for the prolixity of its author than
for clarity, the Pennsylvania Supreme Court upheld the decision, one
justice dissenting." The United States Supreme Court reversed this
decision on the authority of Brown v. Board of Education and with no
reference to the distinction between governmental and fiduciary func-
tions." Thus it may be assumed that when state agents act and act by
virtue of their public position, then the requirement of state action is
met even though the function performed is that of administering a pri-
vate testamentary trust, or other normally private functions. The obvious
next question is whether it would be unconstitutional for the Orphans
Court to appoint, as it suggested, a private trustee for the estate and
demand of that trustee that the terms of the will be met. There would
appear to be no important constitutional distinction between enforcement
of the terms by a city board and similar enforcement by a court.

PRIVATE OPERATIONS ASSISTED BY GOVERNMENT APPROPRIATIONS

Another facet of the problem of delineating state action appears in the
classification of the privately owned and managed operation which re-
ceives direct financial aid from the state. Is the act of such an agency an
act of the state or is it a private act for purposes of the fourteenth amend.
ment? Obviously, a categorical yes or no answer to the question is Im-
possible. It would seem patently ridiculous to characterize as state
agents all persons or institutions which receive direct financial aid from
the state. Persons on relief, unemployed persons benefiting under state
compensation plans, persons on state retirement pensions, veterans or-
ganizations in some states, or even persons who financially benefit through
ordinary contracts.with the state could then be classified as state agents
and their acts as state acts. Thus would the public purpose doctrine con-

* 24 US.L. Week i3il (Phila. Couny , Pa, Orphana Ct' Jan. 6, 195).
o In nr OGrard's Estate, .86 Pa. S48, l AJd s28 (19S6).
u Pennsylvaaia v. Board of Directors of City Trus, UVS. 230 (195)).
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cerning the validity of state expenditures under the due process clause be
equated with state action: any operation or purpose of value to the public
may be encouraged by the appropriation of public money and the result-
ing publicly supported operation is a state operation for purposes of the
fourteenth amendment. Justice Harlan virtually stated such a rule In
his dissent in the Civil Rights Cases. Such a rule would seem to go to an
extreme, and, in addition, would open up another well of uncertainty-
that of discovering how direct the state assistance must be in order to
characterize the recipient's acts as state acts. It would seem that a more
useful approach would be that of determining the degree of control which
follows the dollar, or of determining whether the purpose behind the
state appropriation represents a systematic and Intentional exclusion
of persons, to borrow a phrase from the jury panel cases, from benefits
or services to which they would normally be entitled if the purposes
effectuated were accomplished directly by the state. There seems to be
no formula which would provide the correct division of cases of this type
into neat categories of state action and private action, but the absence of
precise formulae for judicial decision is old hat in the field of constitu-
tional law. Some clues, however, to the considerations which might impel
the court in one direction or the other may be obtained from an examina-
tion of the cases in this area. These are lower court decisions, since the
United States Supreme Court has not as yet decided a case squarely pre-
senting the issue of whether receipt of state financial aid alone makes
the recipient an agent of the state.

In 1945 a question was raised concerning the status of the Enoch
Pratt Free Library of Baltimore. Kerr, a Negro, sued for damages and
an injunction on complaint that she was refused admission to a library
training class conducted by the library to prepare persons for staff posi-
tions In the central library and its branches. She charged that the library
was performing a governmental function and that she was rejected solely
because of race, and that such rejection constituted state action pro*
hibited by the fourteenth amendment. Her father joined in the suit as a
taxpayer and asked that if the library were found to be a private body
not barred from discriminating, the City of Baltimore be enjoined from
making further contributions on the ground that it would then be exact-
ing taxes' from him in violation of the due process clause. The library
defended on the ground that it was a private corporation.

The library was established by Pratt in 1882. He erected a building
and established a fund and gave them to th city on condition that the city
would create a perpetual annuity of $50,000 to be paid to the board of
trustees for the maintenance of the library and the erection.of four

!
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branches. In giving legal effect to the terms of the gift, the Maryland
legislature passed a statute and the city passed three ordinances. The
state law named the persons who were to constitute the board of trustees.
The real and personal property vested in the city by virtue of the act,
as well as later acquisitions, were exempted from state and city taxes. In
addition to the $50,000 annually appropriated, much greater sums were
required to meet demands for Increased services. In 1943 the total
amounted to $511,575 and In 1944 to $650,086. In addition the city paid
large sums for bond interest, bond retirement, and the retirement funds
for the library's employees. Salary checks were Issued by the city's
payroll officer and charged against the library's appropriation. The
library budget was included In the regular city budget, and library em-
ployees were included within the municipal employees' retirement system.

The Court of Appeals for the Fourth Circuit held that the library's ac-
tion was state action within the meaning of the fourteenth amendment."
The two criteria stressed by the court of appeals in holding the library's
action to be state action were control by the state over the library's activ-
ities and, apparently, the volume of importance of financial assistance
afforded by the state. The opinion Indicated no line of demarcation to
aid In determining how far along the spectrum from zero to complete
control or complete financial support the state must go before the activity
becomes that of the state. Nor is it easy to see where such a line can be
drawn. It would seem that the only solution is the case-to-case approach,
examining each question on its own peculiar set of public-private relation-
ships. Certainly, however, the two criteria stated would necessarily be a
part of the consideration of the question. The major problem is to de-
termine whether other criteria should be added to these two.

In a subsequent Maryland case, Norris v. Mayor and City Council of
Baltimore," decided three years later, a very similar question to that
decided in the Kerr case was presented. Maryland Institute was in-
corporated in 1826 as a private corporation for the purpose of teaching
art courses. Norris, a Negro, applied for admission in 1946 and was
refused on the ground that no Negro students were admitted. He sued
for a declaratory judgment that he was entitled to enter and for an in-
junction barring further exclusion on ground of color.

The city made one appropriation of $20,000 and the state made an an-
nual grant of $3,000 to the president of the institute. Ir 1907 the city
leased a building constructed with public funds to the institute for $500

8* Kerr v. Enoch Prat Free Libruy, 149 FJd 21 (4th Cir.), cert. denied, 326 U.S. til
(194) S 41 (D Md. 1
" 78 F. Supp. 451 (D. Md. 1948).
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annual rent. The estimated commercial rental value of the institute's
lease was $12,000 annually.

After 1881 the city maintained a contract relationship with the insti-
tute for the education of pupils in the schools of the institute. Pupils
under such contracts secured appointments from members of the city
council. City payments to the institute under these contracts amounted
to about $25,00 annually. The state made annual contributions to the
institute varying in amount-in 1948 about $16,500. For this contribu-
tion each of the twenty-nine members of the Maryland Senate had the
right to appoint one student free of tuition charge. No control over the
management of the affairs of the Institute was exercised by either the
city or the state except that courses were examined from time to time to
guarantee that contract requirements were being fulfilled.

The question presented in the federal district court was whether the
institute's activities became acts of the state in view of the financial sup-
port rendered by city and state and the contract relationships between
those governments and the institute. The court held that there was no
such control exercised by the state as to require a holding that the insti-
tute was an Instrumentality of the state.

This lack of direct control was the essential point of differentiation
between the Norrs and the Kerr cases, according to Judge Chesnut,
who compared the fact situations in the two cases at great length, even
presenting a tabular statistical summary of financial aid in each case.
He pointed out that the state made no designation of the particular in-
dividuals as managers, reserved no special visitorial powers with respect
to management of the Institute, and also noted the institute owned its
property in its own right. In further support of the holding he cited
earlier decisions of Maryland's courts holding the institute and other
schools to be private corporations.

In spite of the absence of direct control, the court still had to answer
the charge that the substantial financial support rendered by city and
state'converted the operation into a state Institution. In answer the
court stated:

[Counsel for the plaintiff contends] . . that whenever the State or
Balimore City as a municipal agency of the State, advances moneys to
a private corporation of ah educational nature in a appreciably substan-
tial amount which thereby becomes mingled with other general funds of
the institution,, that action of the institution or City thereby becomes
State action within the scope of the 14th Amendment. N6 authority is
citd for this proposition and I know of none. In my opinion it is un-
tenable. .

u Id. at 460,
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The court stated further that at each session of the Maryland Legis-
lature there was passed an omnibus appropriations bill giving state aid
to many private institutions for educational and charitable purposes, and
even though many of the institutions practiced racial discrimination, the
Maryland courts expressly approved the policy and action.

It may very well be true that state financial aid alone does not render
the institution receiving such aid a state agency. The principle would
certainly seem to be a sound oneto follow. But financial aid plus some
additional factor might lead to a different conclusion. Of course, a mere
finding of state control is not determinative, since the state has a con-
siderable measure of control under its police power over all types of busi-
ness operations. However, a finding of state financial support plus an
unusual degree of control over management and policies might properly
lead to characterization of a business or agency as a state operation. The
problem, of course, is to determine just how much control constitutes
an "unusual degree of control." There appears to be no facile answer
to the problem, although it seems that one practical approach might be
to compare the degree of control over the operation in question with
the control exercised over other similar-types of businesses or agencies.'

There ate other factors also which when added to the factor of state
financial aid might result in a finding of state action. It seems a fair
guess that the United States Supreme Court would examine closely a
state expenditure or appropriation to private Institutions where there Is
any suggestion that such appropriation is in reality for the purpose of
accomplishing an end which would be held unconstitutional if attempted
directly. To put the case squarely, if a state favoring racial segregation
should withdraw from the field of active education of its'citizens and sub-
stitute therefor a contract device for furnishing tuition and fees to any
private schools selected by the citizens, it is inconceivable that the Court
would ignore the possibility that the whole purpose of the device might
be to defeat the decision barring state enforced racial segregation in
public schools. Thus financial aid plus motive to accomplish an 'iucoh-
stitutional purpose would present a second type of fact situation which
might result in a conclusion of unconstitutional state action. However,
there is a very important difference between this situation and the
first one. In the first situation the Court can quite properly, categorize
the acts of the ".private" institution as state acts. In the second this con-
clusion would not follow at all. The state appropriation to effect an un,
constitutional purpose is simply unconstitutional under the, due process
clause. It represents a taking of property. for an unconstitutional pur-
pose and therefore for a purpose not 'public" within the rquiremenf'of
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the due process clause. The institution would remain private unless
unusual control by the state be a condition of the receipt of state money.

Another factor which might be considered is whether the operation is
an important public function. Would the combination of state aid and
the furnishing of an important public service result in a conclusion that
the operation should be classified as a state agency? If so, it would seem
that logically the conclusion would have to rest on the theory that the
performance of a public function is a state act. If a given function is of
such public importance and so closely related to state governmental func-
tions as to be classified as a governmental agency, then the presence or
absence of state financial aid should be irrelevant in making a finding of
state action. If the function does not fall within such a description, then
the mere addition of state money should not influence the conclusion.

Thus the conclusion here is that thq fact that a state appropriates
money to a private person or institution has nothing to do with the
determination of whether the acts of the person or institution constitute
state action. While to recount a list of various appropriated sums of
money may sound impressive, the fallacy of this consideration is exposed
when one looks at the various persons or operations which receive govern-
ment money. To take the extreme case, assume that a given operation
is completely dependent upon the money it receives from the state, as
for example a private garbage collection agency. The mere fact that the
city provides the agency with its-entire means of existence does not
change the denomination of that agency as a private one. Nor does a
person entirely dependent upon state welfare relief become thereby a state
agent. Neither the total amount of the appropriation or the ratio of
state aid to total cost of maintenance of the private operation would
seem to have any bearing on a determination of the presence or absence of
state action on the part of the recipient. The determining factor must be
something other than mere financial aid furnished by the state.

PRIVATE OPERATIONS ASSISTED BY GOVERNMENTAL ACTS OTHER THAN
APPROPRIATION OF MONEY

The state may aid a private operation in various ways other than by
direct financial assistance. It may give the organization the power of
eminent domain, it may grant tax exemptions, or it may give it a monop-
olistic status for certain purposes. Does the receipt of such assistance
convert the organization into a state agency? According to Justice
Harlan, in the Civil Rights Cases, it would, especially if the state acquired
special control powers in return.

The most thoroughly argued case on the point is the case of Dorsey v.
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Stuyvesant Town Corporation," decided in the New York Court of
Appeals in 1949. Stuyvesant Town was built as an apartment housing
development pursuant to a contract between the City of New York,
Metropolitan Insurance Company and its wholly owned subsidiary
Stuyvesant. Stuyvesant was organized under the state's Redevelopment
Companies Law of 1942, as amended. The purpose of the law was to
encourage private companies to enter the housing field. Under that law,
the City of New York, by eminent domain, brought under one good title
an area of eighteen blocks in the city, the area having been declared one
of substandard housing. Stuyvesant acquired the property, including
certain streets which the city had agreed to close, by paying to the city
the cost of acquiring land and buildings. The agreement provided that
Stuyvesant would demolish the old buildings and construct new ones
without expense to the city, and the city granted the corporation a
twenty-five year tax exemption to the extent of the enhanced value to be
created by the project. (Certain writers estimate the total tax exemption
to reach approximately $50,000,000.)' 1 The project represented an in-
vestment of about $90,000,000 of private funds by Metropolitan Insur-
ance Company. No state law barred the owner or operator of this project
from discriminating, racially or otherwise, in his choice of tenants. While
repeated attempts had been made in the state legislature to amend the
redevelopment law to bar racial discrimination, all had failed. Although
the question was discussed in the city council, the agreement reached
contained no bar to practice of racial discrimination by the landlord.
When finally completed, the project housed approximately twenty-five
thousand persons. The contract gave the city the right to regulate
rents, and certain auditing privileges, and prohibited the mortgage or
sale of the property.

Dorsey, a Negro, was refused tenancy because of race and sued to
enjoin Stuyvesant from denying accommodations because of race, on
the grounds of alleged violation of the fourteenth amendment. The
issue presented, of course, was whether the city's assistance in the form
of eminent domain and tax exemptions and the reserved control over
the housing operation made the housing project a state instrumentality
within the meaning of the fourteenth amendment. The lower court held
that Stuyvesant town was not a state instrumentality. Justice Benvenga,
in the New York Supreme Court, stated:

** 299 N.Y. 512, t8 N.Jd $41 (1949), cert. denied, 339 US. 981 (1950). Among the
many notes on the case ee 3 Corne L.. 399 (19S0); 34 Minn. L. Rev. 334 (1950); 3S
Va. L. Rev. 91 (1949) 1950 Wash. U..Q. 139.

e* Bhtm and Burler, "Tax Subsidies for Renta Hosing," IS U. ChL L . R. $, 269
.22 (198).
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The' fundamental fallacy In plaintiff's argument is that It confuses
Public uye, and "public purpose" with,'"public project," and assumes
t, because the work of redevelopment'and rehabilitation is i public

.purpose, the project izolvud' Is necessriy a piblik project. But the
public use hnd purpose involved'terminates when the work of redevelop-
ment Is completed,. ,. In a word, though the purpose Involved is a public
purpose, the project itself is not now and never was a public project. .41

By the narrow margin of four to three the New York Court of Appeals
affirmed the decision in favor of Stuyvesant, and the United States Su-
preme Court denied certiorari." Judge Bromley, speaking for the ma-
jority in the Court of Appeals, stated:

To say that the aid accorded respondents is nevertheless subject to .. ' [the
fourteenth amendment requirements]) on the ground that helpful co-
operation between the State and the respondents transforms the activities
of the latter into State action, comes perilously close to asserting that any
State assistance to an organization which discriminates necessarily violates
the Fourteenth Amendment. Tax exemption and power of eminent domain
are freely given to many organizations which necessarily limit their benefit
to a restricted group. It has not yet been held that the recipients are sub-
ject to the restraints of the Fourteenth Amendment. '"

Judge Fuld spoke for the three dissenters In a vigorous rebuttal to the
majority view. He stated that the housing operation was assuredly not
a purely private agency because governmental assistance at a number of
points was vital to the establishment of the project. Since it was not a
private operation, it must be a state agency. The majority certainly did
not overlook the presence of governmental assistance. The difference lay
in the treatment accorded the project as result of'this aid. The ma-
jority seemingly considered the solution to the question of state action to
rest In a process of determining how far along a continuous spectrum from
purely private to purely governmental a specific problem situation might
be located-at least in a case not involving "matters of high public In.
terest" or performance of functions 6f a governmental character. Pre-
sumably, then, the majority would consider an act private if it'werq¢
mostly private and governmental If it were mostly governnmeta). The
dissenters, bn the other hand, seemed tc take the position that a irticu-
iar operation is either pury prl; ate or else is governmental.

Whether or not the principle of deciding questions of state action
laid do b the dissenters wll ultimately be the rulbigilaw, it is ertin
that the Unilied Stats Supreme Coirt has not yet expanded the state
action concept this far. As the New York Supreme Court Indicated, the

«:- u M tl ; ;f(i. a4 d^M , zsl(( .N. .'C M l)!: , ; " ,' ... .-
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minority view does in fact equate public purpose and state action, at least
in cases where private persons receive state aid. As stated earlier, such a
view would lead to ridiculous conclusions if pursued to its logical end.

The public purpose argument or doctrine must be left where it right-
fully belongs-as a limitation of the power of the government to spend
money or to exercise eminent domain-"and not dragged into the proper
delineation of state action and private action. If the citizen is denied
the equal benefits of a service performed by private persons with gov-
ernmental financial aid or the "loan" of eminent domain, then he should
litigate his rights in the matter under the public purpose doctrine of
the due process clause.4 Then if the services afforded by the private
persons are unduly restricted, or if the classification of customers and
non-customers is unreasonable, the courts can stay further expenditure
of public money. This would accomplish the end of discouraging public
expenditures to accomplish unreasonable discriminations without the
encumbering legal snarls coincident with a finding of governmental in.
strumentality.

PRIVATE ACTIVITIES CONDUCTED ON GOVERNMENT PROPERTY

In a number of cases a question has been raised concerning the status
of an operation conducted by private persons under lease or permit on
government property. The variety of fact situations which might be
visualized in this connection is, of course, infinite. For purposes of at-
tacking the problem of the application of the fourteenth amendment,
therefore, the possible variations are grouped into four general types of
situations for analysis: (1) private operation of a facility open to the
public where the operator leases land from a governmental unit but where
the governmental unit in fact directs and controls the management and
the policies under which the facility is operated; (2) private operation
of a facility open to the public where the operator leases land from a
governmental unit and where there Is a bona fide arm's length lease with
no improper collusion or control over operating policy exercised by the
governmental unit; (3) the same situation described In (2) except that
the private operator makes capital improvements on the government land,
but not open to the public, and (4) a private operation conducted under
lease on government land.

C See Carmkhul v. Southern Coal & Coke C, 301 $s . 49S (91 .INote, "Recent
Constitutional DvelopmenLs on Eminent DomaIn," 4 Vand. LRev. 6)3 (1951).
4s For cxmiple, In nnccu Cot llege for Women v. Calvert, 87 Con. 431, Als AtU 6S

(1913), the Connecticut Supreme Court of Etrors hl.bid nv a state 4 oantj the
college the right of eminent domain. The court held hate grani of this right .could
only be mide where there was a common and equal right of the public the benet of the
service rendered, free from unreasonable discrimination, and there was n guarantee of equal
right ot the public to use the college. .
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There has been no general division of cases by the courts into any such
categories as those suggested here, but it seems that much of the con.
fusion engendered by the opinions could be avoided by such a differenti-
ation. It is necessary here also to add to the analysis a discussion of the
rights protected by the fourteenth amendment, in a limited fashion, as
well as the concept of state action.

It is clear that if state property is opened up to the use of the public,
then restrictions upon that use imposed directly by the state must meet
the test of the fourteenth amendment. The state cannot, for example,
discriminate on the basis of religion," or political belief," or race" in' the
grant to the public of the use of its facilities. The state may withdraw
public property from general public use or it can make such property
available to the use of' the public under various restrictions, but such
restrictions must fall within statutory authorization and must not violate
state or federal constitutional guarantees. To this extent, certainly,
governmental power to determine conditions attaching to the use of
public property is less than that of private persons over private prop-
erty. The right of access to government property under reasonable re-
strictions appears to be a right clearly possessed by the citizen. However,
the question arises as to the source of the right and the proper remedies
for its abridgment.

The fourteenth amendment establishes the right as against unreason-
able interference by the state. The fourteenth amendment establishes no
such federal rights as against Interference by.private persons. Since the
decision in the Slaughter-House Cases in 1873,1* more recently reiterated
in Collins . Hardyman," a distinction has been made, albeit not a crystal
clear one, between federal rights and state rights, and only the former are
covered by the fourteenth amendment.' The right to gain access to state
property, under reasonable restrictions, free from pivate Interference is
i state right not now protected by the Federal Constitution. Thus In the
latter situation remedies against private Interference must be sought In
ordinary actions brought in state courts. 'Only where the state utreason-
ably interferes with the exercise of the right does' the fourteenth amend-
nent come into play. i~th this distinction as to the nature of the

rights Involved, it is less difficult to Approach the cases concerning pri-
vate activities on government land.

(1) Private operation of a facility open to the public where the oper.
* Nkimotko v. Matlnd. 340 US. 6e (1951).
« Hue v. CJ.OJ US. 96 (1939)
SBrow Bdt Edwain, MI VS. 483 (1954).

$ $3US, (16Wat.) 35 (MI* ).
S341 VS. 65 (f9s!) &A'r with private Interference with the asemb&ng of ditsea

to discuss federal iovtr*uisi olicy. -
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actor leases land from a governmental unit but where the governmental
unit in fact directs and controls the management and the policies under
which the facility is operated. In cases falling in this category, there
should be no question but that state action is present in the operation
of the facility and in the execution of policies affecting access of the public
to the facility. An illustration of this sort of lease is found in the case
of Lawrence v. Hancock."' The City of Montgomery, West Virginia,
built a municipal swimming pool. Vacillation on the question of admis-
sion of Negroes to the pool delayed the opening of the pool when com-
pleted in 1945, and in 1946 the city council leased the property for
one dollar to the Montgomery Park Associatidn,'a private corporation
formed for the purpose of operating the pool. All revenue, according to
the lease, was to be used for redevelopment and improvement of the
property. The association opened the pool to the public, but denied its
use to negroes. Lawrence brought suit for a declaratory judgment and an
injunction to restrain defendants, members of the city council, from
discriminating against plaintiff because of race. (The action was dis-
missed as to defendant Montgomery Park Association.)

In finding a denial by the state of access to the pool, District Judge
Moore stated:

Justice would be blind indeed if she failed to detect the real purpose in
this effort of ibe City of Montgomery to clothe a public function with the
mantle of private responsibility. "The voice is Jacob's voice," even though
"the hands are the hands of Esau." It Is clearly but another in the long
series of stratagems which governing bodies of many white communities
have employed in attempting to deprive the Negro of his constitutional
birthright; the equal protection of the laws."

Thus even though improper interference be accomplished by In.
direction, If the state is found.to be an active party to the Interference,
the denial constitutes state action.

Of course a broad statement based upon equal protection would go
too far if it covered all leases of public land to private Individuals.
While all persons most have opportunity to bid on a lease, it would seem
perfectly proper to lease public land to private oil companies for ex-
traction of oil without at the same time guaranteeing to ill citizens equal
shares of the oil extracted, or equal access to the property for the pur-
pose of sinking wells once the lessee has been selected. The better rule
would appear to be that the citizen has a right of access to state property
without unreasonable discrimination if that.property is to be opened
up to any substantial part of the public.

S iP. Supp. 1004 (S.D. W.Va. t"94).
s Id. at 1008.
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(2) Private operation of a facility open to the public, where the
operator leases land Irom a governmental unit and where there is a bone
jide arm's length lease with no improper collusion or control over
operating policy exercised by the governmental unit. The case which
best illustrates this category is Kern v. City Commissioners of Newton."
The question presented was the right of Negroes to admission, on the
same basis as others, to a municipally owned swimming pool which was
operated by a private person under a lease with the city. The pool had
been constucted by the City of Newton, Kansas, with- funds procured
from the sale of municipal bonds. Hunt, the private lessee, operated the
pool for his profit and denied access to all members of the Negro race.
Kern, a Negro, sued for mandamus, directed to both the city commis-
sioners and the lessee, and requiring them to admit him to the pool.

Since mandamus generally lies only against public officials, or if
against private persons only where there is express statutory duty im.
posed," It would seem that the better approach would have been to
seek a declaratory judgment and injunction. This would have put the
issue squarely as to the right of access, without the overtones of state
action surrounding the collateral attack by defendant on the propriety
of a suit for mandamus.

Whatever the actual circumstances might have been, the record shows
a lease entered into in good faith at arm's length with no subterfuge
attempted by the city. Upon this record the denial of access was not
accomplished by the city, and the remedy afforded should have been
a private one. The Kansas Supreme Court held mandamus to lie, how.
ever, and had a difficult time in doing so. Since the action was brought
in a state court, it Is clear that a remedy could and should have been
offered. The objection is.that the wrong one was sought and considerable
confusion attended the court's justification for giving it. The court
held that the lessee Hunt was an official of the city to the extent that
mandamus properly lay against him. It held that Hunt was not an
official of the state to the extent that his operation was clothed with
governmental immunity from wrongful death claims arising out of the
furnishing of this municipal function. The opinion stated that Hunt
merely managed the pool for the city. This simply was not true in
view of the fact that the profits redounded not to the city but to Hunt.

Either Hunt's position as manager of the swimming pool leased from
the city made him an agent of the government or it did not. It his acts
In such capacity constituted state action, then he was clothed with

a II KIn. $65, 100 Pid 109 139 AL.R. 116 (1940).
s o SS CJ.- M adamu I SS (94). ee ao Note, "adud).U: ComNoa Law ud

atutory Devepmut," 0 Iowa L. Rev. 66 (193S).
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both the responsibilities and the Immunities of such status. If not, then
actions brought against him ought to have followed the normal remedies
available against other private persons. Assuredly It Is not reasonable
or proper to classify all private operators of concession stands on gov.
ernment property as governmental agents. Here again, a frm distinc-
tion must be made between federal rights and state rights-between
state deprivation of liberties included in the coverage of the fourteenth
amendment and private deprivation of liberties included In the fourteenth
amendment, There are ample remedies either at law or In equity to
cover the situation of private abridgment of rights without resorting to
awkward and unsound applications of the fourteenth amendment.

Other cases of a similar nature have appeared in the courts more
recently," but the only one which presents a sufficiently different facet
of the problem to merit examination here is Sweeney v. City ol Louis.
viUle."

In one of its parks the City of Louisville constructed an amphitheatre
at its expense, except that the Louisville Park Theatrical Association
contributed $5,000. The association is a private non-profit organization
incorporated under the laws of Kentucky, and which at its own expense
and under its sole direction and supervision, during some of the summer,
presented operas, for which an admission fee was charged. The ar.
rangement with the city for these performances was pursuant to a writ-
ten contract whereby the city maintained the amphitheatre and the
association would pay into the city any profit realized from the' per,
formances, less $5,000 to make up for the original contribution to the
city. Any organizations desiring to use the amphitheatre during the
months for which the lease ran were to be required to apply for a sub.
lease from the association. No Negro group applied to the association
for a sub-lease during the summer. Sweeney and other Negroes, how.
ever, did apply for admission Id performances and were refused on
account of their race. Both the city and the association were made
defendants In an action In a federal district court for a declaratory
judgment as to the right of access of Negroes to the performances In the
amphitheatre. The district court held that the City of Louisville had
made a proper lease which did not by Its .zrms prohibit other organzla.
tons from using it, nor was there any proof that other organizations
had not used it. In view of this and the fact that the city exercised no

4 See N b v. Air Terminal Services Int 8S F. Supp. S4S (B.D. Va. 949), concern
acce to rvately operted restaurant on federal Iy Bsterly v. Demptkr, 11 f.
Supp. 314 (B.D. Tenn. 195), concerning access to a prtely operated olf course owned
by a dcity. I

t a0z. Supp. SIS (W.D. Ky. 1951).
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special control over the operations of the association and, further, the
indication that the association actually occupied the amphitheatre for
only thirty days, the court held that the complaint against the city was
without merit. In dismissing the complaint against the association,
the court implicitly held that Its acts were not state acts.

In a brief per curiam opinion the Sixth Circuit Court of Appeals af-
firmed this decision." It held that where the City of Louisville did
not participate either directly or indirectly in the operation of the private
enterprise, the theatrical association was guilty of no unlawful dis-
crimination in violation of the fourteenth amendment in refusing ad.
mission to colored persons. Contemporaneous with the decision in the
school segregation cases the United States Supreme Court granted cer-
tiorari. In a per curiam opinion the' judgment was vacated and the
case remanded "for consideration in the light of the Segregation Cases"
and "conditions that now prevail."" In view of the findings of fact in
the trial court, supported on appeal, that the city was not a party to
the discrimination, the instructions of the Supreme Court are not par-
ticularly edifying. The school segregation cases are authority for a
holding that the City of Louisville can no longer directly or indirectly
discriminate on the basis of race in granting access to its parks. The
fourteenth amendment right, then, is to be free from racial discrimina-
tion imposed by the state with respect to state property opened to the
public use. The right to be free from racial discrimination imposed by
private persons with respect to state property opened to the public use
is a state right and presents no federal question. Negroes have a federal
right not to be denied admission by the state to the operas on account
of race. Negroes have a state right not to be denied admission by private
persons to the operas because of race.
SObviously, the next question is what happens if the state courts refuse
to hold that the Negro has a right of access to state property opened
to the public? Is there no federal question to enable one to obtain re-
view in the United States Supreme Court? The answer must be that
there is a federal question presented under the equal protection clause
if the state court holds that the white person has a right of access and the
Negro does not. This is an affirmative declaration of state policy by
an organ of the state with respect to land owned by the state, and thus
comes within the purview of the fourteenth amendment. The important
point in making this differentiation is that the issue is clarified and the
proper defendants and remedies can be chosen without unnecessarily

st Sub ao. Muir v. Loubvilk Park Theatrical Assn, 202 Fd 275 (6th Cir. 195s).
S347 US. 971 (1954).
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dragging into the picture questions of tax immunity or tort liability of
governmental agents.

To complete the picture, it is necessary to take up the' special situa.
tion of a governmental facility normally open to the public but leased to
private persons for short intervals and for purely private purposes.
As an illustration the example of the municipal auditorlm nMay be used.
This is similar in principle to the amphitheatre case, but the auditorium
admits of a much greater variety of activities and is not so subject to
seasonal temperature or weather variations. Such auditoriums are al-
most invariably leased out to various private organizations for one or
two-day activities. Some of these activities are open to the public, either
free or for an admission charge, while others are 'not. Assunilng the
very short term leasing arrangement, the 'differentiation' as' to right of
access to the activity must rationally tirn on whether the private lessee
opens the facility to the public or restricts it to some specific private
group. First, of course, the municipality must allow .free compettiton
in determining which groups shall be given a right to contract for the
auditorium. Improper discrimination in leasing the facility would clearly
violate the fourteenth amendment. But assuming this phase of the pro-
cedure to be fair, then it would appear that there is no violation of
either federal or state right for the lessee to limit access to some specific
group so long as the public generally is not invited or encouraged to
attend. For example, if the lessee is offering a concert performance in
a municipal auditorium and urging the public to buy tickets and attend,
then right of access cannot be denied on the basis of religion, color, size,
or other improper classification. The denial of access on such bases by
the lessee would be a denial of a state right. But assume that the city
leases the auditorium to the governing body of the southeastern region
of the Methodist Church, for the purpose of holding an annual con-
vention of delegates and ministers of that faith to determine church
policy. While permission to use such a facility might, broadly construed,
be Interpreted as an aid to religion in general or an aid to the Methodists
in particular, this type of aid certainly ought not to come within the
proscribed behavior of McCollum v. Board of Educaton, in which a
released time program for religious instruction in school buildings during
school hours was held unconstitutional. So long as the city does not dis-
criminate improperly in offering its park facilities for speeches and as-
semblages, It is perfectly permissible for the city to grant a specific
religious organization a permit for a religious meeting on a given day."

N 33 US. 203 (1948). 9 .
- S« Milwakee Cownty v. Cauter, 258 Wi. 139,45 N.WJd 90 (1950).
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A fortiori, the city can do the same with an auditorium it owns. And if
the lessee chooses not to open the meeting to the public generally, then
there is no right, state or federal, of access in the public to the meeting.
The lessee can then discriminate on the basis of religion or non-member.
s lp in the specific organization, whatever it may be.

(3) Private operation of a facility open to the public where the
operator leases land from a governmental unit and where there is a bona
ide, arm's length lease and no improper collusion or control over opera-
tion policy exercised by the governmental unit, but where the physical
facilities forming the basis of the service to the public are constructed
by the lessee out of private capital and owned by the lessee. In this
third situation, as in the category just discussed, it should be clear that
the acts of the lessee are not state acts and thus do not come under the
fourteenth amendment. The earliest case located which is directly in
point is Swan v. Riverside Bathing Beach Co.," which dealt with the
question of the extension of governmental immunity from suit to a lessee
of governmental property under the circumstances set out above.

A private person leased certain property from a city in Kansas for a
period of fifteen years, under the terms of the contract. The city agreed
to excavate for the pool, provide storm and sanitary sewer lines and lay
out certain roads around the pool. The lessee agreed to build and main-
tain a concrete swimming pool, pay a designated rate to the city for the
water used, construct and maintain dressing rooms, and provide proper
guards and police facilities. At the end of the fifteen-year lease period,
all properties and buildings were to revert to the city.

Kansas law granted, at this time, to municipalities immunity from suit
for damages to one injured in a municipal swimming pool through the
negligence of Its officers or agents. Swan sued the lessee Riverside Bath-
ing Beach Company for damages for its alleged negligence leading to the
death of a child. The lessee claimed governmental immunity from liabil-
ity, and the question presented was whether, under the contract arrange-
ment between lessee and city, the lessee was in fact an agent or employee
of the city. The Kansas Supreme Court held that the lessee was not in
such category and was not therefore immune from suit in the case. The
opinion of the court is noteworthy in that a differentiation Is made be-
tween a purely private lessee and a "state agent" lessee on the basis
of the net effect of the contractual agreement itself."
-It is interesting to note that in comparing decisions of courts dealing

with a lessee's denial of access on the basis of rice with decisions deal.
it 18 Kan. 230, 276 Pac. 796 (1929).
U Id. at 332, 2T6 Pac. at 797.
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Ing with a lessee's attempt to attain governmental immunity from suit,
the cases present judicial pressure operating in exactly opposite direc-
tions. In the former the scope of state action is being broadened, while
in the latter the scope of state action is being narrowed. Clarification
of the status of such lessees by proper categorization should simplify
decision making in both types of cases.

The most recent statement concerning this category of privately
leased government land is found in HoUey v. City of Portsmouth," de-
cided in April, 1957. Judge Hoffman dealt with the question of the right
of Negroes to the use of a municipal golf course. In the course of the
opinion the following statement was made as dictum:

It is not suggested that, where a lessee pays ground rent on a reason-
able basis and private capital Is used for the construction and operation
of the golf course with no expense to the taxpayers, the Tate case should
be controlling as such a situation would not be a governmental facility or
operation*.

It would seem reasonable to conclude, with Judge Hoffman, that where
the private lessee himself makes the capital improvements which form
the basis for the service offered, he can make such discrimination as
any other private operator on purely private property is free to make,
and his acts are not state acts. Thus a particular religious group might
lease land from the state and construct thereon an orphans' home and re-
strict admission, constitutionally and legally, to those persons of the
lessee's faith. However, the facts in each case must be examined carefully
to support a finding that the private improvements are the essential ele-
ment of the service rendered to the customers and not a mere subterfuge
under which Immunity from a duty not to discriminate is claimed. As.
suredly, there are difficult questions to decide in considering such factors
as reverter clauses and options to renew leases.

(4) Private operation conducted under lease on government land but
not open to the public. This fourth category would seem to present no
problems concerning state action, so long as the governmental unit leases
in good faith by giving due notice of intention in such a manner that
interested parties may avail themselves of equal opportunity to submit
bids with respect to the property, and have such bids considered fairly.
The grazing of cattle on land privately leased from state governments
does not by itself make the lessee's activity a governmental act. The
private lessee under these circumstances is obviously not an agent of
the governmental unit, and the public has no right of access to the
property once the effective date of the lease begins. The only situation

- iso F. supp. 6 (BD. Vt. 19S).
M Id. at 9 a.1.
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which poses somewhat of a problem is that discussed earlier, under the
second category, concerning the use of a municipal auditorium for activ-
ities sometimes public and sometimes private. However, as was in-
dicated in that discussion, the determining factor is the question of
whether the facility is to be opened to the public. If so, then the case
falls in the second category, above, and the public has a right of access,
even though state action may not be present. If not, then the case
properly falls into the present area of discussion and there is neither
state action violative of the Constitution nor a right of access in the
public.

To summarize, it is felt, first, that the fact situations which arise
under the general heading of private activities conducted on government
property may.reasonably and profitably be broken down into four cate-
gories, and that such categorization will clarify the legal issues presented
in such cases. Secondly, it is suggested that a clear differentiation be-
tween the federal and the state rights possessed in the various categories
of cases above has not been made in most of the cited cases, and has
therefore led to some confusion in the rationale for disposition of these
cases.

PRIVATE AClVTIrES CLASSIFIED AS GOVERNMENTAL BECAUSE OF THEIR
PUBLIC NATURE

In the Dorsey case, discussed previously, and in several others there
is reference to institutions engaged in "matters of high public Interest"
or agencies performing a "public function," which again harks back to
the arguments Of Justice Harlan In the Ciril Rights Cases. The theory
sometimes stated In the cases is that suih Institutions or agencies are,
-by vrtue solely of the function performed, governmental agencies. The
best Illustration of the point is found in the cases concerning political
parties.'

The series of cases dealing with the question.of Negro voting in the
south culminated in a holding that, in the south; at least, even though
the activity of a state or local Democratic Party be completely under
private control and outside the regulatory pattern of the state, the party
is still an Instrumentality of the state because of its nature. In Nixon v.
lHerndon," Nixon v. Condon," and Smith V. AlcU ght," the United
States Supreme Court found state action in the acts of the Texas Demo.
cratic Party by virtue of close statutory control, statutory grants of
power, and judicial processes in ald of the party's actions and decisions.

w 12 US. $36 (19 ).
* 286 US. S3 (1932),

' 321 US. 649 (1944).
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But in Rice v. More the question was presented of whether the actions
of the South Carolina Democratic Party constttited'state action despite
the legislature's repeal of all statutes relating to the primaries. The
trial court held the party to be a state instrumentality, and this view
was affirmed in the court of appeals. Judge Parker, speaking for the
latter court, stated:

.The fundamental error In defendant's position insists in the premise'
that a political party is a mere private aggregation of- lndivduals like a
country club, and that the primary is a mere piece of party machinery.

. [W)ith the passage of the years, political parties have become in
effect state institutions . . through which sovereign power is exercised by
Sthe people. . . ..
In Terry v. Adams, the most recent of the white primary cases, the

Supreme Court found state action in the nominations of a county or-
ganization in Texas called the Jaybird Democratic Association, which
consisted of all qualified white voters in the county. In this case the
Court went even further than in Rice v. Elmore, since the Jaybird
primary was in reality a'preliminary primary, and only custom dic-
tated that the winners would run unopposed in the regular primary..

The Court's statements In Terry v. Adams, taken with that of Justice
Cardozo who, in Nixon v. Condon, used the phrase "matters of high
public Interest" in connection with participation in the Texas Democratic
Party primary, have led to conjecture concerning the possibility 'of
bringing all of the important functions of society under the same broad
rule. While such an extension presents interesting possibilities, it seems
that voting for public officials and participation in political party activ.
itles are unique phases of life in a democratic society." Consequently,
extreme care should be used in transferring some of the broad generaliza-
tions found in those opinions into other areas of activity.

:An uncautious extension of these generalization s s hoted In the theot
espoused by some.writers" to the effect that activities which are fundss
mental" or indispensable" in our society are, by definition, too'I i
portant not to be considered as governmental functions, even though
completely controlled and operated by private persons, The only prob-
lems to.be solved under this approach are, first, the delineation of the
political theory which demands that government undertake positively to

4 16 FPd 3ss (4th Cr. 1947), tt. deld, 433 US. 875 (194).
, Id. at 

-9. ,
t* H. B. MaWe ie of thbe m dp d al Ibertaleaffides t to osr thsi a 00eado 1a

aad shift. maJi a b i.ed at Ire y Mmy, Moy u d the Cwoay
tutloSn b ndat td Stte( Westen P , . I Y). .

St Se Note, t Taue L Rev. 2s3 1953), ad the dsciotn i k-bo tie Lal
Standin oft Soouth School Resistanc Proposals," S.C.L.Q. 1,40o.4 (194).
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provide all persons with all fundamentals of life, and, second, the de-
termination of which aspects of life are "fundamental."

While the political theory of Karl Marx embraces the idea that gov-
ernment, at least in the transitional stage of its existence, should fur-
nish the fundamentals of life, the anti-democratic aspects of his theory
make it a poor format for illustration. The host of more recent socialist
writers include many, such as the Fabian Socialists, whose theories may
be more acceptable to those in this country who argue for such a goal for
the state." T. H. Green does not explicitly argue for such a function, but
his theory is at least congenial to the view that the state has the af-
firiiative duty of seeing that all essentials of life are available to all
persons. Green holds that the state's task is to make possible the achieve-
ment of the good life both by removing obstacles in the.path of such
achievement and in assisting the Individual in realizing his ideal of self-
perfection." Somewhat similar is the statement in the Report of the
President's Committee on Civil Rights:

It Is not enough that full and equal membership in society entitles the
individual to an equal voice-in the control of his government; it must
also give him the right to enjoy the benefits of society and to contribute
to its progress. The opportunity of each individual to obtain useful em-
ployment, and to have access to services in the fields of education, housing,
health, recreation and transportation, whether available free or at a price,
must be provided with complete disregard for race, color, creed, and na-
tional origin, 4

This latter statement stops short of demanding that government Jur-
nsh such necessaries-it merely says that they shall not be denied
because of race, color, creed or national origin. With the exception,
perhaps, of education and recreation, there is a substantial difference
of opinion in the United States as to the degree of direct participation
of government in even the admittedly vital areas mentioned in the above
quotation. And assuming that general agreement could be obtained to
the effect that indispensable functions are governmental functions, or
that they relate in some manner to the state even without specific statu-
tory control, then the problem remains of defining the line between the
"fundamentals" and the "non-fundamentals" of life.

The analogy of the doctrine of "businesses affected with a public
interest" immediately comes to mind In this connection, as does the
memory of the tortuous meanderings of the Court in trying to give effect
to that doctrine from Munn v. I Inos" to Nebbid v. New York." The

SFor a general treatment see Coker, Recent Politcl Thought cc. IV, V (1934).
n S~ The Works of Thomas Hil Green (R. L. Nettlsbip ed. 1886).
U To Secure These Rights 9 (1947).
I 94 US. 511 (t896).
S291 UVS. 02 (1934).
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difficulty was well stated by Justice Holmes In a dissenting opinion in
the case of Tyson & Brolher v. Banion, dealing withthe constitutionality
of a New York statute which limited the fees charged by theatre ticket
brokers:

But if we are to yield to fishion4ble conventions, it seems to me that
theatres are as much devoted to public .use as anything well can be. . ,.
Tao many people the superfluous is the necessary, and It seems to me

that Government does not go beyond its sphere n attempting to make life
livable for then, ... "
Fear of a repetition of the experience during the rise and fall'of the

affectation doctrine might be sufficient for many to eschew acceptance
of the doctrine that the fundamental Is governmental. Even for the less
timorous, there Is considerable doubt as to the desirability of adopting
a policy which would classify thousandss of formerly private persons as
governmental agents, subject to the law of such agents.

That such a theory presents a useful wedge for further expansion of
the coverage of the fourteenth amendment through the concept of state
action is clear. But the burdensoine ramifications of Its use m~st be
recognized also, and weighed against the benefits derived.

A related, although more restrictive, theory may be derived by a re.
statement of the iremise. The premise might be put that If a function
is governmental in its nature, then the activity is a state Instrumentality
whether conducted privately or publicly. Thus, electing public officials
and participating In political party activities are so vital to'the Organiza-
tion and policies adopted by government as to make those agencies
carrying out such functions governmental Instrumentalities. The danger
in such a theory is that there may crop up the old distinction between
"governmental" and proprietary" ' functions which has plagued the
courts In determining the .law relative 'to Itergovernmental tax Im-
munities and' tot liability of municlpalities. The later two situations
present the reverse approach, of course, to determining where 'te line
should be drawn. Instead of the question raised by the latter Mf 'what
governmentalactivities are private?", we hav6 ider this stac action
theory the question of " pwhat pivte'atiitles dre $overnmetil?"

The confusion engender In atterpttn to delineate those"functlons
whicl are governmentall by tilr very nature" Is we llliustratedln some
of the cases dealing with imimunity of various state activities from na-
tional taxation, as, for example, liquor dispensaies, ' university aheti:
contests," elevated railroads" and water works." To avoid 'tit 'pitfall

" 73 -US. 418, 44,7 ( 192 ). .'

,Alea v. RegBts of Ul Syt 6Oto US. 49 (198),
oe Hdlvr V. PowrlM, 293 U 4 (1934).
*I Brush v.Comiloaer, 300 US. 3W (193?).
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and still bring the voting cases within at workable definition of "state
action,' it is. suggested, here that the only purely privately operated
functions which properly should be considered as governmental are those
which are Indispensable to the maintenance of democratic government.
It should be noted that such a definition does not go so far as to cover
operations which are merely useful or desirable as aids to a tiore efficient
oi Intelligently controlled government. If these are to be included, then
we ar: no better ok than if'we' equate governmental action with opera-
tions affected with a public interest. Education is desirable and useful
insa demnocatic system, but it is not indispensable to the maintenance
of democratic government in the sense that access to the ballot and the
processes of selecting public officials Is. Philosophically, perhaps, the
man who Is properly fed, clad, and housed is in a position to decide pub.
lic questions in a more rational manner than one who is not. This, how.
ever, should not in itself make the functions of furnishing food, clothing
and housing governmental functions brought within the coverage of "state
action." The criterion must not be merely the finding that a given
operation exerts an Influence on public -policy for the operation to be
classified as "governmental" or else-If reports concerning such figures
as Napoleon and Mark Antony be given credence-even one's activities
relative to procreation would be so categorized.

A different situation Is presented when the private organization is
exercising authority granted to it by government and Is empowered by
such grant to create or destroy rights of private persons. The best avail-
able illustration is that of the labor union certified by a government
agency as exclusive bargaining agent for a specified group of employees.
The leading case on this question is Steele v. L. & N. Railroad," decided
in 1944. The Negro petitioner, a fireman on the L. & N., sued the rail.
road and the Brotherhood of Locomotive Firemen and Enginemen to
have a contract between the two set aside. The Brotherhood was the
exclusive bargaining agent for all firemen and enginemen but, at the
same time, excluded Negroes from Its membership. Following an an-
nouncement of their Intention, the Brotherhod entered into an agree-
ment with the railroad so as to exclude ultimately all Negro firemen
from the service. The state courts of Alabama held that the Railway
Labor Act Imnposed on petitioner and other Negro members the legal
duty to comply with the contract terms since the Brotherhood was their
legal representative.

The United States Supeme Court reversed the state court, and Chief
Justice Stone, speaking for the Court, stated:

f slS US. 19 (1944). * . , .. . - -
* - ' ,\ ' -r -
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If, as the state court has held, the Act confers this power on the bargain-
ing representative of a craft or class of employees without any commen-
surate statutory duty toward its members, constitutional queslons arise.
For the representative is clothed with power not unlike that of a legisla-
ture which is subject to constitutional limitations on its power to deny,
restrict, destroy or discriminate against the rights of those for whom it
legislates and which is also under an affirmative constitutional duty
equally to protect those rights."
The Chief Justice, however, chose to avoid the constitutional questions

presented by the.simple remedy of holding that the act Imposed upon
the representative of a craft the duty to represent non-union members
of the craft, at least to the extent of not discriminating against them as
such. Justice Murphy put the case more succinctly when he said that
since the union received its authority solely from Congress, it could take
no action in the exercise of its delegated powers "which would in effect
violate the constitutional rights of individuals.""

STATE JUDICIAL INTERVENTION TO Aro PRIVATE DISCRIMINATION

In 1948 the United States Supreme Court decided the case of Shelly
v. Kraemer," in which was presented the question of whether the state
courts could constitutioally eiiforce private racially restrictive cove-
nants. The Court held that such action was state action, and that the
state court's enforcement Eo such agreements ' as a denial of, equal
protection of'the laws The acts of state judges In their official capacity
have long been held to be encompassed within the meaning of state acts
under the foirteenth and fifteenth amendments, as was discussed earlier
In this study. And the opinion for the Court in the Shelley case contains
a lengthy collection of cases so holding." While this study Is primarily
concerned with the distinction between state and private action, rather
than the rights involved under the amendments, ihe whole problem pre-
sented by the decision In the Skheley case turns on the rights projected
against state judicial interference. Without careful examination of this
problem, the case may very well be construed as extending to altogether
unreasonable lengths.

The question arises whether the holding In the Shelley case bars state

05 Id. at 198.
51 For other cases on the dbacrimintory powers of bargaining g iepesentav, e

Brotherhood of Railroad Traiuen v. Howard, 3 4 US. ?68 (1952)1 James v. Mtsrt dip
Corport n, 25 Cal. d , IS PJd 329 (1944) Bets v. Easky, 161 KS. 459, 169 PJd
8$1 (194). ' -....

.- 834 I (1948). This cwaus foUlled by another, arrows v. J 4 6 US.
249 (195) li which the Court ed unconitutional the state court's award damu
an action for breach of a rally retrtve covenant o authority of thb Skey case.
Slace the Barrow holding appear to be a perfectly rtl consequtwce of U fo cr awe,
dlcsuio ia ths sectlou centers about t helly case with no furtw comment 0s

* 34 is it 1- k ."



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

organs from aiding private persons to effect any and aU discrimination
based on race, religion, creed or other classification which would be con-
sidered unconstitutional if made directly by a state organ. To be specific,
would the private householder be barred by the Shelley rule from obtain-
ing state assistance in his attempt to stop Jehovah's Witnesses (but no
other sect) from entering his property? In all reasonableness the private
householder should certainly be allowed his eccentricities, if such they
be, in determining what private persons shall be permitted the use of
his home or property. And his determinations in this respect should be
given the bulwark of judicial remedies if necessary to enforce his deci-
sion. This circumstance, then, should be outside the application of the
Sheley rule. The problem which must be solved is the construction of
a proper rule which will adequately describe the situations covered by
the decision In the Shelley'case without depriving the private individual
of the power to make discriminations or classifications which make life
more bearable for him but which would be unconstitutional if made
by the government directly. In other words, it is contended here that
lot every governmental act which would be unconstitutional If adopted

as general policy is unconstitutional when it is merely in support of
private discrimination.

In Marlin v. City of Slruthers,' the Court held uncoistitutiqnal, as
applied to the distribution of literature by Jehovah's Witnesses, an ordi-
nance barring the knocking on doors or ringing of doorbells of residences
in order to deliver handbills. Certainly, then, these prohibitions could
not constitutionally have been propounded as public policy by the state
courts either. But assuredly the courts can constitutionally come to
the rescue of harassed householders and, through application of the
law of trespass or by injunction, afford relief. In fact, such was the
suggestion of the majority In the StrUthers case." To hold otherwise
leads us to the idiculous conclusion that when one wants to peddle his
product, be it a religion or a magazine, to a private person, all judicial
assistance is denied the householder, for it would be state action in
denial of a first amendment right, or else a denial of equal protection.

What, then, is the proper rule? In the Shelley case the property owner
and the would-be purchaser were denied the right to contract for sale
of the property solely because the purchaser wa a Negro. The important
fact n' the case was the willingness of both parties to enter Into the
contractual agreement. It may be said that there inheres in the individ-

1I 319 UjS. 141 (1943).
M Justc Blic speaklag for the Cbtt, $ted: *Traditionally the Amtrcan law

peaishes Mnool who enter onto the ppry of another after having been warned by the
owner to keep off. . A city can push those who call at a home In dae 6Iof the
priiouly pressed will of the occupant ... P 319 US. at 14-48. - .
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ual a right of contract when bilateral agreement is present. However,
a contract contemplates two or more willing parties, and there is no right
of contract enforceable unilaterally over the objections of the reluctant
party.

S Freedom of contract is, of course, no more absolute than any other
right, bu: despite this fact, the state violates the due process clause if
it unreasonably restricts this useful mechanism. And state restrictions
on the enjoyment of contractual benefits are unconstitutional if based on
race or religion.. The Sheley rule thus bars the state from interposing
its authority in order to halt consummation of a contract between
agreeable parties when the basis for the interference is the race or re-
ligion of one of the parties. Such Interference would be state action
depriving an individual of a right protected by the fourteenth amend.
ment because of his race or religion. But since there is no unilateral right
of contract, the rule does not bar the state from Interceding on behalf of
a private person who seeks to prevent another person, because of the
latter's race or religion, from further efforts to conclude a contract
agreement. State action is present, but no right protected by the four-
teenth amendment is violated. The same principle would apply to entry
on privately owned land for the practice of religion. Once permission
of the owner is obtained, the outsider may be said to have acquired a
right of religious teaching, within the reasonable restrictions imposed
by the state. Until such permission is obtained, no right accrues to
practice religious exercises on another's private property, and state
punishment for trespass on complaint of the owner does not violate the
fourteenth amendment.

The equal protection clause is essentially an explanatory adjunct to
the due process clause and for all practical purposes cannot stand alone.
The facility with which an equal protection guarantee was written into
the fifth amendment is illustrative of this fact. The equal protection
clause only becomes operative when there is a denial of some aspect of
the right to life, liberty or property. Some rights by.their nature are
capable of exercise unilaterally, such as speech, but are constit tonally
protected within certain limits only if the exerciser has a right to be in
the place of exercise. Speeches' in the public streets and paks have
broad constitutional protection against state interference, since the
speakers have a general right to use the public streets and parks for this
purpose. The same speeches are broadly protected again~ statiC oir-
ference when made on private property with the owner's permission
since the speaker has then acquired at least a temporairyrighti o use
the property for that purpose. The same speeches o another's ivate

the ropet Th

4A
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property have no constitutional protection against state interference
requested by the owner, because there is then no right to the use of the
property for making speeches. Thus even the fact'that the owner denies
the use of his property because of religious bias does not make the as-
sistance offered by the'state a denial of the equal protection clause of the
fourteenth amendment.

This is the only rational basis on which the decision in Marsh v. Ala-
baman" can be squared with the proper application of the fourteenth
amendment. In that case the State of Alabama convicted Jehovah's
Witnesses of trespass for continuing, despite warnings, to distribute
literature on the streets of a privately owned company town. In setting
aside the conviction, the opinions of the majority of the United States
Supreme Court said essentially that "this company town looks like a
governmental, town and therefore it is subject to the constitutional re-
strictions on the latter in the field of religious exercise." Justice Black
even went to the subject of interstate commerce to find a horrible ex-
ample of what private discretion of the town manager might lead to In
the matter of discriminatory street regulation. He stated:

.. .And, though the issue is not directly analogous to the one before us,
we do. want to point out by way of illustration that such regulation may
not result in an operation of these facilities, even by privately owned
companies, which unconstitutionally hterferes with and discriminates
against Interstate commerce. . . .
- 326 US. SO (1946).
H Id. at 506. Thi s the sort of haardous reasoning against which the opening sentences

of the present study are directed. As stated there, the Constitution does not restrict
private action through its own force except In the thirteenth and twentyfirst amend-
meats. Therefore private persons cannot "unconstitutionally Interfere with and discrim.
Inate against Interstate commerce." With the exception of the two amendments men.
toned, private persons may act llegally, but they do hot act unconstitutionally only
governments and government agents act unconstitutonally. The determination of what sort
of acts unreasonably Interfere with interstate commerce b a matter for legislative decision
where such acts are performed by private persons. It s for Congress to regulate the com-
merce among the several states when it deems regulation necessary, and the courts are neither
delgated that power nor Is the court equpped to make a proper analysis of the myriad po-
litcal factors whkh must be considered in determining the desirability of a particular type of
restriction. The function of the courts In this matter of the commerce clause is to protect
the plenary power of Congress over the subject from Improper Inroads on the part of the
States and their subordinate units. It is the judicial task to reconcile the practical demands
of a federal system of government with the specific delegation of the commerce power to
Congress. It is assuredly not the judicial task to lay down the general policy of what
sort of private acts unduly burden or Interfere with Interstate commerce.

The Fourth Circuit Court of Appeals went astray in just this fashion in deciding the
case of Chance v. Lambeth, 186 F.2d 879 (4th Cir.), cert. denied. 341 U.S. 941 (1951).
Chance, a Negro, brought suit for damages against ambeth and the A.C.L. Railroad be.
cause of plaintiff's alleged wrongful ejectment from a railroad coach because of race. The
railroad had adopted a regulation requiring segregation In the South, and upon Chance's
refusal to move to a colored car be was ejected. The court held that the regulation was an
ucoastitdtional burden on Interstate ommerce. It did not base the holding In any way upon
a violation of any act of Congress regulating carriers. Judge Soper, speaking for a unanl-
aous court said:

.... It b true that the regulation of the crer was not enacted by state authority
although the power of the state customarily Invoked to enforce It{ but we know of
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The company town Is certainly not a governmental unit. It may re-
strict tenancy of its houses In ways which would be clearly unconstitu.
tional if attempted by the ordinary municipality. Its managers need
not be elected, and constitutional debt limits applicable to cities have
no relevance in the case of the company town. It is the first rule of
judicial restraint to avoid unnecessary generalizations which may place
the Court in completely untenable positions later. The question can
more properly be brought within the application of the rules of the four-
teenth amendment by holding first that the Witnesses had a state right
to use the streets for distributing religious literature, since they had been
opened up to the public for the ordinary uses to which streets are put
(Including, since Hague v. CJ.O."* communication of Ideas) and, sec.
ond, when the state prosecuted the Witnesses for trespass, it established
the element of state action necessary for a finding of unconstitutionality
under the fourteenth amendment. If the creation of a congeries of
people is sufficient in itself to activate the fourteenth amendment pro.
hibitions against persons exercising any managerial authority over such
people, then owners of substantial apartment house projects should take
careful note. All things considered, it would seem to be a very dubious
proposition to follow.

The conclusion here is that if the rule of Sheley v. Ktamer Is to
be applied reasonably, the Constitution must allow the private individual
some measure of Intolerance. In all the pressure toward conformity in
this society" It may well be that for solution to public problems we
must look to the rebellious and those with low Irritability coefficients.
Constitutionally the distinction between state acts in furtherance of
private discrimination which are valid and those which are not per.
missible must rest on whether the victim of the discrimination was
exercising a state or federal right-not merely whether the discrimina.
tIon was based on a classification which would be improper If made
directly by the state.

STATE INACTION: FAILURE TO PREVENT OR AFFORD REMEDIES FOR A
DEPRIVATION OF STATE OR FEDERAL RIGHTS

It Is time now to return to Justice Bradley's remarks In his opinion
for the majority in the Civil Rights Cases. He said that the wrongful
act of an Individual, unsupported by state authority, Is simply a private

no principle of law whih require the corts to trike down a state state whikh
interfere with Ittentate coamme. but to uphold a nrlro d reulatlo which b i
fected with the same vke.

Id. at .83.
l 307 U.S. 496 (1939).
SWhyt, 'l Oraanation Mau (19S6) bti pot,.
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wrong "if not sanctioned in some way by the state, or not done under
state authority." Implicit In this statement is a broader coverage for
the fourteenth amendment than can possibly be read Into Justice Har-
Ian's dissent. If the quoted statement be rephrased, it might be put in
rather forceful language: If a state agent willfully falls to fulfill a legal
duty to any person and, as a result of such failure, the person is denied
or deprived of any right, then the state in effect becomes a party to the
wrong and the fourteenth amendment is violated." Such a rule would
be, it seems, a proper paraphrase of Justice Bradley's statement, "If not
sanctioned in some way by the state." Thus if a religious speaker fears
private interference with his speech, and his requests to local police to
furnish protection are willfully and unjustifiably refused, the police are
violating the fourteenth amendment. A few cases have appeared in
which this question was considered, although none has yet been decided
by the United States Supreme Court on this specific point.

The best illustration is Calette v. United States, discussed earlier.
A group of Jehovah's Witnesses asked the mayor and the police chief
for police protection while distributing religious literature. Not only
did the police fail to furnish such protection, but they subjected the
Witnesses to various indignities and ejected them from the town. Among
other bases for holding that the federal civil rights acts applied to such
acts the Court of Appeals for the Fourth' Circuit said:

.. And since the failure of Catlette to protect the victims from group
violence or to arrest the members of the mob who assaulted the victims
constituted a violation of his common law duty, his dereliction In thlt
respect comes squarely within the provisions of 18 U.S.C.A. § S2.

It Is true that a denial of equal protection has hitherto been largely
confined to affirmative acts of discrimination. The Supreme Court, how-
ever, has already taken the position that culpable official State inaction
may also constitute a denial of equal protection. . .
In Picking v. Pennsylvania Railroad" a damage suit was initiated

against the railroad, the Governor of Pennsylvania, and various other
persons as a result of the apprehension and transportation of a fugitive
to the State of New York from the State of Pennsylvania. During the
proceedings, Picking applied to a justice of the peace In Pennsylvania
for a hearing on the legality of the apprehension and proposed removal.
The justice allegedly refused the hearing. In discussing the question of
whether a cause of action lay against the justice under the federal civil
rights acts, Chief Judge Biggs stated for the court:

98 For an excelnt discussion of the posdbl apptkaon of the crminal provisions of
the federal civil rights acts to state inaction, se Cr, Federal Protection of Civil Rights
ISRl (194 ). See aso, Coleman, "Freedom frm Fear on the Home Front," 29 Iowa L.
Rev. 415 (1944).

M 13 Fd 902, 907 (4th Ci. 1943).
O 151 FJd 240 (3d Cir. 1945).
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;. If these allegations be proved it may be concluded that the refusal of
Kelifer to act as required by law may have deprived the plaintiffs of their
liberty without due process of law in violation of the fourteenth Amend.

*ment.-. . The refusal 6f a state officer to perform a duty imposed on
him by the law of his state because he has conspired with thers in a con
sclous design to deprive a person of civil rights in legal effect may be the
equivalent of action taken "under the color' of the law of the state."
Of course the problem in these cases, once the law Is accepted, is to

determine whether any specific failure to furnish requested police pro*
tection or judicial remedies was in fact a culpable defection of duty. But
this is a problem for the jury In each Instance to determine.

It is the extension of the state Inaction theory to areas of purely
private controversy which has led to some strangely circuitous reason-
ing. Suppose an intrastate employer fires an employee because of the
latter's religion, or lack of it. Then assume that the ex-employee goes
to a state court for a court order directing the employer to reinstate
the employee because the employee has a right to his own choice of
religion. If the court refuses to Issue such an order, does such refusal
constitute willful state inaction which directly permits the abridgment
of religious belief in violation of the fourteenth amendment? Some
speculation exists that such will be the holding in the near future. Ra-
tionally, however, it should not fall within the coverage of the fourteenth
amendment unless there are added certain important facts-as, for ex-
ample, a state law barring employers from making religion a test of
employment. The reason for excluding this case from fourteenth amend.
ment protection is that no right is violated. In this respect the dis-
cussion parallels some of that in connection with the Selley rule. There
is no federal or state right (in the absence of statute) to employment
irrespective of religion in Intrastate business generally. Thus when the
state court falls to act in the'hypothetical case, It does not fall In any
legal duty imposed upon it, and no fourteenth amendment violation
takes place.

That there is need to consider this type of fact situation carefully is
indicated by an examination of Justice Douglas' dissenting opinion for
himself, Chief Justice Warren and Justice Black In the case of Black
v. Cutter Laboratories." A pharmaceutical company in California dis-
charged an employee on the grounds that she was an active member of
the Communist Party and had falsified her application for employment
Her union sought her reinstatement before an arbitration board pursuant
to a valid collective-bargaining agreement which authored discharge
for "Just cause" only. The board ordered her reinstatement after find-

SId. at 250.
M 351 US. 292 (1956).
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Ing that although she was an active member of the Communist Party
and had falsified her application for 'tiployment, she actually was dis-
charged for unlon6 actlitles. The lower California courts affirmed this
order, but'the Supreme Court of California reversed." The United
States Supreme Court granted certiorarl on a petition contending that the
decision and opinion violated the equal protection and due process
clauses of the fourteenth amendment. Upon examination of the record
the Court, with three dissenting votes, held that the writ should be dis-
missed In view of the California court's construction that "just cause"
included membership In the Communist Party and that the decision in-
volved only California's construction of a local contract under local law.
If we stipulate the terms of the contract and narrow the Issue down to
the question of whether a contract permitting discharge of an employee
because of Communist membership can constitutionally be upheld by
the state courts, then we have the question essentially as the dissenters
viewed it. It Is the opinion of Justice Douglas which presents the contro-
versial viewpoint for the purposes of this discussion. He stated that it
was plain that the judgment of the Supreme Court of California sus-
tained a discharge of this worker because she was a communist, and
that such action violated the first amendment rights of the employee.
In explaining his position he stated:

I can better illustrate my difficulty by a hypothetical case. A union
enters into a collective-bargaining agreement with an employer that allows
any employee who b a Republican to be discharged for "Just cause."
Employers can, of course hire whom they choose, ranging for an all.
Democratic labor force If they desire. But the cou.3 may not be Im-
plicated in such a discriminatory scheme. Once the courts put their Im-
primatur on such a contract, government, speaking through the judicial
branch, acts. Shelley . Kraemer,... ; Barrows v. lackson.... And it Is
governmental action that the Constitution controls. Certainly neither a
State nor the Federal Government could adopt a political test for workers
In defense plants or other factories. It is elementary that freedom of
political thought is protected by the Fourteenth Amendment against
interference by the States. ...
. .. And If the courts lend their support to any such discriminatory pro-
gram, Skelley v. Kraemer, supra, teaches that the Government has thrown
its weight behind an unconstitutional scheme to discriminate against cit-
sens by reason of their political ideology. ... "
With all due respect to the dissenting Justices, Shelley v. Kreame

teaches no such thing. The Shelley rule bars the state judiciary from
interfering with the enjoyment of a state or federal right where the basis

of the interference rests on an unreasonable classification. Where an

S43 Cal. td ?8 28 PJd 901 (19SS).
S3St US. t 302.0 (footeot" omaittd).
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Individual has no right to take a particular course of action, the state
court's assistance In barring the Individual from beginning or continuing
such action does not violate the fourteenth amendment even though the
basis for the private denial of permission be religion, political ideology or
other classification which would be improper If used by the state in estab.
lishing various tights or In abridging those already existing. The crucial
fact In either case is the existence of a state or federal right, and, In the
absence of statute, there is no right of private employment Irrespective of
political affiliation.

The best guess concerning a rule which the dissenters in the Cuater
Laboratories case would follow is this: Where there exists a right pro.
tected by the fourteenth amendment against Improper state abridgment,
and where the state could, within the due prOcess clause, constitutionally
create a similar right running against frivate abridgment, the state court
acts In violation of the fourteenth amendment If it falls to offer a remedy,
upon request, against such private abridgment. Under such a rule the
state remains free to enforce Its ordinary trespass laws at the Instance
of the harassed householder, because the state could not constitution.
ally take away the householder's freedom to discriminate in his choice
of guests. Under the rule the state is not free to aid the employer In his
attempt to fire an'employee who happens to be a member'of the Re.
publican Party since the state can constitutionally bar the employer from
discharging an employee solely because of political affiliation. Further,
in the latter case the state must, upon request, furnish the aggrieved
employee a remedy against such attempted discharge. In short, what
the state can do it must do to protect the Individual against constitution-
ally unreasonable discriminations on the part of other private persons.

This theory not only Includes in entirety the "state inaction" theory
expressed In the cited cases, but It goes one step further. Not only must
state agents perform all acts demanded of them by common law or by
their constitution and statutes, they must, In addition, perform all acts
in furtherance of non-discrimination which the fourteenth amendment
due process clause would permit them to perform. While such a theory
presents a salutary solution to the. plaguing problem of energizing a
legislative body Into action to protect persons from unreasonable private
discriminations, there Is absolutely no justification for restricting its
application tb equal protection cases while at the same time excluding
due process questions. If the rule Is good for one, it is equally applicable
to the other clause of the fourteenth amendment. To take a sample ques.
tion, suppose a group of citizens resident In Smoky City decide that a
smoke abatement program should be established in that city. The freeing

St-0)4 0 - o( t. 3 II
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of air from an overabundance of impurities certainly represents an en.
hancement of the citizens' liberty to live In healthful surroundings, as
well as an Improvement of their real property values. The right to en.
Joyment of one's property can constitutionally be protected by the state
against private abridgment. Therefore, under the theory stated, the
state must, upon request of the citizens, embark upon a smoke abatement
program. Presumably, if the citizens appeal to the courts for a remedy
against air pollution, then such remedy would have to be given or the
fourteenth amendment would be violated. This goes further than mere
judicial proceedings to abate a nuisance, and would require a full-scale
program of smoke abatement to be established by the judicial branch.
Otherwise the state becomes a party to the abridgment of a property
right. The vision of a trial judge substituting his procedures for legis-
lative research, Investigation and hearings in the preparation of a fair
and comprehensive smoke abatement program presents an absurd picture.
And this is a relatively simple problem. Considering the various possi-
bilities inherent in the state police power for improving the health, safety,
morals and convenience of the citizens, there is an infinite variety of
legislative-type duties which would be laid upon the judges by such a
reading of the fourteenth amendment Judges can and do perform occa-
sionally in a legislative. capacity, and this "judicial legislation" is cer-
tainly a necessary part of their function. But such functions can be

.performed only In a limited fashion by judges. Their training, their staff,
and their procedures are simply not geared.to the practical demands of
the legislative process generally. The Supreme Court can readily hold
unconstitutional a permit ordinance for street meetings In the City of
New York, but, as Justice Jackson suggested,'" If the Court is not in a
position to draw a proper ordinance, It should be cautious in ruling out
those drawn by the city. If the Court is unwilling to lay down the
specific policy in a first amendment question, then even greater restraint
is called for in the other areas of governmental regulations.

It seems that from a practical standpoint the theory implicit in Justice
Douglas' statements above is simply not tenable. Restricting the cover-
age of his theory somewhat, a rule which would properly reckon with the
problem of state Inaction might be stated thus: Where there exists a state
or federal right running against private abridgments, the state acts in
violation of the fourteenth amendment If, upon request, it fails to protect
this right against private abridgment. Such a theory represents an
extension of the Skelly case to some degree, since it requires affirmative
action on the part of the state, yet It is a workable and logical tension.

e Kaua v. New York, O UJS. 290 (1951).
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It does not require the judicial branch to undertake purely political func-
tions of regulating the "various and interfering Interests" of society.

CONCLUSION

This analysis attempted, first, to Indicate the lines along which the
concept of state action has developed; second, to point up the practical
and theoretical dangers involved in some of the more recently suggested
theories on the reach of the state action concept; and, third, to present
a logically consistent delineation between state action and private action
which will afford broad protections to personal liberties without embroil.
ing the courts either In Improper legislative functions or In Irrational and
burdensome applications of the law of public officers to private persons.

Throughout the whole problem runs the difficult task of expanding per-
sonal liberty In certain directions without undermining the responsibility
and Incentive of local officials under a federal system for expansion of
liberty in other directions. Many aspects of economic liberty and en-
joyment of property are so Inextricably Involved in purely local problems
as to be Irresoluble at the national level on any proper basis. And one
need not be dubbed a professional states-righter merely for his recogni-
tion of the usefulness of the federal system of government

Changes In application of the state action concept have enormous rami.
fications concerning the operation of the federal system and the status
of Individual rights. Whatever direction expansion of the concept takes-
and expansion is a certainty-much careful thought must be given to
the consequences of such a move If the results are to prove more beneical
than harmful.
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APPENDIX D(4)

Comment: Sit-Ins and State Action-
Mr. Justice Douglas, Concurring

KENNm L. KARST* AND WIIAM W. VAN ALSTYNI**

Last December the Supreme Court decided three "sit-in" cases.
In Garner v. Louidana,' the Court struck down disturbing-the-
peace convictions of sixteen young Negroes whose only allegedly
criminal activity was to sit at "white" lunch counters in a depart.
ment store, a drug store, and a bus terminal, all in Baton Rouge.
The opinion of the Chief Justice for the majority was a disappoint.
ment for those who had hoped for a sweeping expansion of the
doctrine of state action under the fourteenth amendment. It rested
on grounds which were as drab as they are now familiar:

In' the iew we take of the cases we find it unnecessary to reach the
broader constitutional questions presented, and in accordance with our
practice not to formulate a rule of constitutional law broader than Is re-
quired by the precise facts presented in the record, for the reasons herein
after stated, we hold that the convictions in these cases are so totally
devoid of evidenary support as to render them unconstitutional under
the Due Pocess Clause of the Fourteenth Amendment.'

With a citation to Thompson P. City of Louisille,' the Courts con-
stitutionalanalysis was over; it remained to examine the Louisiana
statute to determine the elements of the crime, and to demonstrate
by references to the several records that the convictions did not "rest

* A.., Univenk of California, Lot Angeles, 1950; LL.B, Harvard University, 19531
Profeuof aw, Ohio State University.

0 B.A., Univerity of Southern Californa, 19551 LL.B, Staford University, 195;
Asociate Profesor of Law, Ohio State Universny.

1. 368 .S. 157 (1961). The Gm cas was argued ad decided alog with Bir.ee
r. Lo.iiau ad Honrt e. L.diis.. In Gr, two Negro student from Southern Unil
vrity "at la" a drstore at ks luach counter, after one of them had just bouht a
umbrea elsewbee In the store. The sore reed both Negroes sad whites but seregted
the race i sMeting arrangement. nl Brio, seven Negro studcts "tat in" the res
taurnt to the tocal Greyhound .Terminal, which abo maitabed repeated eatfn.
In HoI. erea NCgro students "sat i" a Kres department tore at the "white" hac
cooater, ad did not change eats when they were told that they could be served at the
coouter acrot the isle. E ch of the t adea wa a reed test aooaay t 2
isft, tried, aid covikted fo disturbance of the pacea each defendat wa O to
limprbsmIer for fou moathsthree mont of whc= would be speed p the pay

awt e a te R 100." l6 US. at 161.
2 . Jati 3.
3. 342 U.. 199 (1960).
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upon any evidence which would support a finding that the peti.
tioners' acts caused a disturbance of the peace."'

But there was something for everyone in the Garner case. Those
who wanted ah opinion on the broader constitutional questions got
one from Mr. Justice Douglas. Because his reading of the Louisiana
Supreme Court opinions interpreting the statute required the con-
clusion that the accused Negroes had committed a violation, he
reached the question of state action. While prediction is risky, it
seems likely that if the Garner case is remembered at all, it will be
remembered for Mr. Justice Douglas's concurring opinion.

The traditional nature of the opinion's opening gambit does not
permit adequate psychological defense against the dazzling moves
which are to come:

It is, of course, state action that Is prohibited by the Fourteenth Amend.
ment, not the actions of individuals,'

Of course. The reader may settle back, awaiting an extension on
the mechanics of Shelley V. Kraemer;" the arrests were made by
policemen, and the convictions were adjudged by state courts. But
Mr. Justice Douglas, having lost the last time he tried such a me-
chanical extension,' does not even cite the Shelley case. Instead,

Sthe state action requirement is to be killed with a new kind of kiss.
Three seemingly independent grounds are asserted for holding that
the private discrimination on which these convictions are based has
satisfied the requirement of state action: (a) The customs of Loui.
sian, reinforced by the state's general legal patterns, maintain ra
cial discrimination; (b) .the restaurant business is "affected with
a public interest," and thus subject to the regulatory power of the
state; and in fact (c) the state, through its municipalities, had
licensed these restaurants.

The opinion thus discards the substance of the state action limi-
tation while maintaining it as a verbal facade. There is, of course,
room for argument that the principle of state action has outlived
any usefulness itever had; such arguments have been made, off and
on, ever since the adoption of the fourteenth and fifteenth amend-
ments. Occasionally it I said that there is no jus tificaon for a
traditional state action imitatioawhen certain interests are at stake,

4. 3 S.at 16-4.
5. tI.atl ? .

7. Blcuk v. OAC Labs, 351 U. 292,3 2-03 (16) (&Mu W ph" a).
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as in the voting* or lynching' cases. Others have urged a more
thoroughgoing rejection of the requirement of state action," and
perhaps the Court is listening. Griffn P. Illinois," while obviously
distinguishable, certainly looks in the direction of an affirmative
state duty to guarantee equality.

If the state action requirement is not discarded, however, it
seems unfortunate to assume that it can be satisfied by the skillful
use of slogans. If the state action requirement is kept, no doubt
the reason will be that it serves-or should serve-real values of con-
stitutional proportion. Even in a unitary government, some prin-
ciple of "governmental action" would be desirable as a protection of
individual freedom of choice; the national interest in racial equality,
for example, should not prevent an individual attorney from using
racial criteria-or any other arbitrary criteria-in the selection
of a partner." When an individual's actions strongly affect the
interests of many people, we may apply constitutional limits to his
freedom of action, on the ground that the Impact of his conduct
in effect resembles that of governmental conduct. Something like
this consideration probably stands behind Mr. Justice Douglas's
first ground, based on community customs. But when government
acts, we do not worry about subordinatiig i freedom of action;
government must justify 1it conduct, and cannot act arbitrarily.
The federal system adds another consideration which supports a

S. See United States .Oica, P5 FEd:s. C 1324 (No 12510) (D. DeL 1873)i Polack
R id D mrituiw 4 i IUi 4 R y to Pola# wd Aer, 10$ U. PA.
L Ra,. 1, 19-23 (199). 1 case of1en v. A m, 345 VS. 4t (1953), may-ut

* eed at-.be aeplaiedo t brootahd. i s
9. .See Er per Rii, 134 409 (ND. Ala. 1904)i Hale, ARis Uader

the fourtfask ead FiteshiAd ii A /Wtsf fite$kd by riNe Mndiiad,
6 L a t .a .6 , 7 638 (1946). For sUar Mcil ds iq other context, epre or
impl, see Brewer . Hoe School Di., 238 F.2d 91 (8t o. 1956), 7Q HAaV. L Kv.
1299 (1957) educator) ; Frank & Munro, T*h OndiMA Usdertuwdis o "Be d Ro
trsof a I P o 50 Cw. L KRa. 131 (1950) (aad ownenrship or we; ces to
Pblic eomonunodjstiou)'

S10. FPor recent et mer.Jastice FHarau' diau nt Cth Ciilgi Cases, 109 US.
3, i-2 (1 83), ehoed l HAus, Tk QuR r oa EquA.rr 42 (1960)t "be dame
does more, teio than conda oeuaeql state law or the unequal eforcemet o
equal la it r the states to provide or aford equal protectioothe aw. Nether
a treud e ia philology aot an inexmLtiMoa ot e nl 1866 r ed to defied

Sthe word Mea.' met thee wkth the copt of the amendment what i meant lo
bore ad cootioe to mea, to e a to hhto withhod, ocu aoe i refrain
foat |^i do aimi, riw 6t nvoi r.Accodly, the pohibite asslt the deahl
So l ateo of t e s the same hias as a podti qui meat which could
red, 'e state hal aord, or furahi, ery penrset hi jordictI the equal
prosecdoa the kws."'

II. 351 US. 12 (195). ;
12. We assu the atnece of tate fair employment kgeatio. Eta ia the abs e

d (ch hhtol the tate actoa balane may a aotfthea me way l tlh .a do a aty.
ian law rIm wics i nr Hes i to*rsis o r idal rro s. ; .
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requirement of state action before constitutional limits are to be
applied. Such a doctrine decentralizes both the administration of
nationally adopted standards and the effective decision whether to
promote or retard various competing policies."

The most unsettling aspect o( Mr. Justice Douglas's concurring
opinion in the Garner case is that it ignores these interests, and lends
support to treatment of the state action requirement as a gimmick.
State action is orce again viewed as a kind of conceptual hook; once
the hook is found or invented, the racially discriminatory conduct
is invalid, without further analysis.

I. THE CUSTOM OP THE COMdMUNIT

The Civil Rights Cases" of 1883 are the bedrock for the strin-
gent state action limitations on the fourteenth and fifteenth amend.
ments-limitations with which the Court has been wrestling ever
since. The cases invalidated the application of an early federal Civil
Rights Act to the exclusion of Negroes from places of public ac-
commodation, holding that Congress lacked authority to legislate
against "private" discrimination. Yet in the Garner case Mr. Justice
Douglas employed an unguarded dictum of Mr. Justice Bradley in
the Civil Rights Cases to reach a veiy different result; the implica.
tion drawn from the dictum is that "state authority in the shape of
laws, customs, or judicial or executive proceedings" provides the
necessary modicum of state action so as to involve the equal pro.
tection clause." He went on to demonstrate that at least from the
time of Plessy . Ferguson," Louisiana has contributed to a custom
of segregation by adopting it as a legislative policy with respect to a
vast number of activities. On the strength of these premises, he con-
cluded that a Louisiana lunch counter proprietor in x96i is costi-
tutionally inhibited from segregating his customers because of race.
No particular statute or ordinance compelled segregation in' the
business establishments involved in Garner, but Mr. Justice Douglas
felt that the custom, observed by parallel private decisions and un-
coerced by state police or state laws, was sufficient nevertheless:

13. We bae imre fully stated or views o then values preeted b6 the sta action
hmltatio In Va Alrtyme A Karat, SI H t L. R, 3 (11). Pa api PD
cation of these views ha the -la contet ee id. at 2-57.

14. 109 VU..3 (1$83).
15. Id. at 17, quoted in 3$6 US. at 178. The emphasis was added by Mr. sode

Do5fUs .'
16. 163 U.S. 537 (189).
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If these proprietors also choose segregation, their preference does not
make the action "private," rather than "state," action."

If he is correct, and if he ultimately persuades the Court to adopt
this view, then there is no area of social intercourse in the South
which is free from the constitutional protections against state ac-
tion, since the custom is generally one of segregation. Moreover,
since virtually every federal civil rights statute enacted since i866
speaks of "custom" as sufficient to bring a defendant within its pro.
visions," acceptance of Mr. Justice Douglas's interpretation plus
immediate enforcement of the federal laws would result in whole-
sale prosecutions and civil suits under existing statutes.

We have commonly understood, however, that a free, individ-
ual decision is the very freedom of choice which the fourteenth
amendment is not designed to foreclose. Will a common practice
by white'persons in a given community hereafter be sufficient to
convert the choice of a local service or social club not to accept
Negroes into state action which offends the equal protection clause ?
If convincing survey evidence should reveal that white families
in Jackson, Mississippi, customarily refuse to rent rooms in their
homes, or to offer dinner at their family tables, to Negroes while
occasionally providing such accommodations for whites, can dam-
ages be obtained in a federal court under 42 U.S.C. x983 and an
offending family imprisoned under 18 U.S.C. S 242?" And if it
makes no difference that the club members or the family were ex-
pressing their own preferences and their own choice in the matter,
have we finally resolved that the fourteenth amendment no longer
requires state action in the South because of the prevailing custom,
but that it continues to require some state action in the North absent
a similar custom? Mr. Justice Douglas's opinion suggests an af.
firmative answer to all of these questions. In doing so, it unneces-
sarily confounds existing confusion about the fourteenth amend-
ment.

A more careful examination of the interests involved in Garner
and of the manner in which they compete for constitutional pro

17. 368 US. at 191. (Emphub added.)
18. See, .g., 18 U.S.C. 242 (1958) (carryin the word "custom'" through three

revisios since it original appearance, Act of May 3, 1870, ch. 114, 117, 16 Sat. 144)1
Ray. SAr. 1 1979 (1875), 42 U.S.C. I 1983 (1958).

19. Section 1983 provides ana ctio for damages against any person "who, under
color of any .. cutom" deprives another person of ay right secured by the Coastit-
tio. Section 242 makes it a federal misdemeanor for any pern "unde oor of ot ay .
custom" to deprie another of any rights secued or protected by the Costittion.
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tection would have been helpful. As we have suggested elsewhere,"
the interest of the defendant Negroes involved in Garner-type situ.
ations is essentially in obtaining light food and refreshment, and
perhaps to enjoy the atmosphere and social contact offered in the
restaurants." Qualitatively, this interest is not so substantial as
interests in shelter, employment, education, or voting, especially
where the policy of the management is not to exclude, i.e, to deny
access to the light food and refreshment, but only to segregate. One
might therefore expect that in view of the less substantial character
of the interests which compete for constitutional protection there
would be less judicial inclination to extend "state action" than in
the.voting," education," or housing" cases.

Quantitatively, however, custom is significant: it may demon.
state the extent to which the interest of the minority clas is af-
fected. If all but one of a dozen lunch counters are available to all
persons on an unsegregated basis, the urgency of judicial action to
change the policy of the single lunch counter owner to vindicate
the minority interest is substantially less. But if all lunch counters
are closed to Negroes, the harm to their legitimate desires is con-
spicuously greater. Thus the element of community custom is cer-
tainly relevant, although it surely ought not be conclusive as sug-
gested by Mr. Justice Douglas's opinion.

Competing with these interests in access is the interest of the
lunch counter owner in his freedom of choice--choice as to the use
of his property, the economic risks he will incur, and the personal
.associations he will encounter in his trade. In determining whether
the fourteenth amendment should be construed so as to deprive him
of these freedoms, surely some inquiry as to their particular involve-
ment is demanded. If his establishment is provided by public sub.

20. Via Alstyne & Karst, snpr note 13, at 54.
21. Additionally, Mr. Justice Harlan properly acknowledged thb legitimate interest of

the Negroes to demonstrate for the purpose o inuencing public opinion with respect to a
lawful obctive. See Thornhill v. Alabama, 310 U.S. 88 (1940); Cantwell v. Connecticut,
310 US. 296 (1940); Marsh v. Alabama, 326 US. 501 (1946). There may be some doubt
however, whether the acknowledgment of such an Interest takes suacient account of the
"reasonable time, place, and manner" doctrine of Kovacs v. Cooper, 336 US. 77 (1949),
ia view of the feasible alternatives availabl to the Negroes to promote this interest in free-
dom of speech outside the premises. Unassisted by the vagueness of the local ordinances,
the equiocal re of the manage in the Grsira and Hortos c" , and the agreuiveness
of the local police, perhaps the invasion of the interest in freedom of expression under the
circumstances would not have beea unconstiodonal. This is not to suggest that a cosid.
ration of the free speech issue is Irrelevant I determinlo what interests were n the
balance, but only to say that its involvement here was comparative slight.

22. Terry v. Adams, 345 U.S. 461 (1953); Smith . A ri 321 US. 649 (1944).
23. Brewer v. Hoe School Dist, 238 P.2d 91 (th Cir. 1956).
24. UMi v. Horsu, 3 RAc axs.. LRa. 693 (CaL Super. O 1958).
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sidy, if it is clear that he would sustain no loss of trade by pursuing
a nondiscriminatory policy, and if he has no personal contact with
his customers, the case stands on an entirely different footing, and
correspondingly there is less reason to exempt him from the full
measure of equal protection required by the fourteenth amend.
ment. These are matters which Mr. Justice Clark doubtless held
in mind in the Burton case," and they are equally relevant here.
Mr. Justice Douglas apparently would make no such distinctions,
but would treat these "opposite" cases identically.

Additionally, a substantial difference might be made by a more
particular inquiry into the effect of the local custom in depriving
the lunch counter owner of his own freedom of choice. If the deci-
sions to have the students arrested and removed from the stores
were not made by the owners or managers of the stores, but were,
rather, made by the police because it was their judgment that the
students' presence by itself constituted a breach of peace, then-
parallel with the "willing buyer-willing seller" aspect of Shelley
P. Kraemer"-there is not necessarily any conflict between the
interests of the owners and that of the students; freedom of choice
for both private parties has been foreclosed by the intervention of
the police in response to third party pressure. Since third party
interests in having the establishment segregated are clearly less
substantial than the interests of the Negroes and those of the owner,
it would be perfectly proper to apply the fourteenth amendment,
as Judge Bazelon suggested in his opinion in the Hot Shoppes
case." The situation would then be quite close to Shelley . Krae.
mer. However, the Garner cases themselves are not wholly of this
character, for the decision to segregate the lunch counters, and even
the decision to call the police in at least one case, was made by the
manager;" thus the interests of the proprietors and of the Negroes
were not all on one side, but in competition.

It might still be suggested that the custom of the community
effectively deprived the manager of his own freedom of choice in
a more subtle fashion, justifying application of. the fourteenth
amendment. Thus, if the manager concludes from the custom of
the white community that, should he follow a personal preference

25. Burton v. Wiltmlnton Puklin Autority, 365 U.S. 71 (1961).
26. 334 U.S 1 (194.
27. Williams . Hot Sboppc I, 293 F.2d 835, 844-47 (D.C. Cir. 1961) (dissat.

S369 US. at 160, 19W-99.
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for desegregation, he will lose a disproportionate amount of busi-
ness to his segregationist competitors, that he will lose his affiliation
with various social organizations and otherwise be stigmatized and
ostracized, and that his children may be harassed, the choice to
maintain segregation is-by definition-not one he had any practi-
cal freedom to avoid. Should the indirect coercion of the com-
munity, as manifested by its custom, be used to transform his deci-
sion to discriminate from a private one to a community-state one?

Again, the answer is that this consideration is relevant in deter.
mining the arrangement of interests which would be affected by
application of the fourteenth amendment, but these subtle forces
ought not, of themselves, tyrannize over all other considerations.
Moreover, in deciding what is a private decision and what is a com-
munity-imposed decision, there is some risk in separating an indi-
vidual's personal decision to segregate from the impersonal motives
for making the decision. Carried to the limit, such a distinction
would suggest that unless an entrepreneur's decision to segregate
were solely the product of personal animus toward Negroes on
account of race, it was somehow not really his decision. Although
no personal animus may be involved, when the lunch counter
owner assesses the risks to his business in terms of loss of other
customers and loss of personal status among his community peers,
it is at least his own assessment, however, rather than that of the
police or other persons, which leads him to the choice of segrega.
tion. Indeed, if we carry a theory of community determinism to
its ultimate extreme, it is quite possible to conclude that a decision
to discriminate based even on a self-conscious animus toward Ne-
groes is still community-imposed; in the sense that the decision
maker was reared in a segregated environment, was spoon-fed his
social values, and was subject to the steady conditioning of the com-
munity, he never had a "free" choice to become anything other than
a segregationist. Thus the fact that custom may tend to dictate a
decision to a businessman, pre-empting his own freedom of choice

"under some circumstances, must fairly be viewed as one element
among many under the fourteenth amendment rather than as the
critical link between the individual's racial discrimination and the
state.

The use of "custom" in deciding whether the critical quantum
of state action is involved to invoke the fourteenth amendment
might also properly vary according to whether the case involves
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the self-executing effect of the amendment against a single estab-
lishment In a limited case, or whetherit involves the general appli-
cability of a federal statute. Where the issue is raised as it was in
Garner, the net effect of the result under Mr. Justice Douglas's treat-
ment is only to halt segregation in the very establishments involved
in the case; the decision obviously has no direct effect on other busi.
nesses in the community. And although stare decirs makes clear
that discrimination by other businesses would be violative of the
fourteenth amendment, the amendment itself does not impose any
type of penalty likely to deter a continuation of their segregationist
policy. Such a situation may put the economic onus of desegrega-
tion on the first business required to desegregate by court order,
since its customers may take their trade to those stores which con-
tinue to segregate.

The ad hoc nature of judicial desegregation thus tends to make
the first target of a sit-in demonstration the economic fall guy for
the community. But where Congress has acted to forbid all busi-
nesses of a certain kind to distinguish among customers because of
their race, the situation is improved in two ways. First, the legal
duty to conform to a uniform policy applies to all alike; assuming
the civil or criminal sanctions of the statute are fairly stringent,
fewer enterprises will dare to hold out against the policy and risk a
lawsuit. If the deterrent effect of the statute can effect a uniform
change of policy with respect to all businesses similarly situated,
the apprehension of any one owner that he will lose business by
desegregating will be significantly reduced.

Second, as has been said previously, for Congress to make the
decision may justify greater deference to an interpretation of consti.
tutional power than the Court might justify without the backing
of Congress. "Federal intervention as against the states is... pri.
marily .. . for congressional determination in our system as it
stands," since "the representative nature of Congress and its sen-
sitivity to local interest--guaranteed by the manner in which it is
selected"" provide certain political safeguards against arbitrary
federal power which are not present in the selection or operation
of the Court.

Finally, the consideration of custom also is relevant in evalu-
S29. Wehkda, A#tr fti Sor ,I elF duin: Tr Rk Sofd he i tn r k

( . Swk.e fI m oc , Caoun . M. 543, 559

30. Van Atyue& K anto pre ao S9 IIt 1.19.
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ating the exercise of local responsibility as that exercise bears upon
the issue of state action. Where the community stands ready to
vindicate the vital interests of its members by responsible local
means, something of the value of federalism and its emphasis upon
decentralized authority is sacrificed by gratuitously supplanting
local remedies with protection by the national authority. Indeed,
the willingness of the Court or the Congress to extend national pro.
tection may tend to sap the state's incentive to discharge its responsi.
abilities toward its citizens, whether the context be race relations,
aid to education, welfare assistance, or something else.

Statement of the value of local decision making merely poses
the issue and does not dispose of it in a given case. The desirability
of responsible local government cannot be used forever to insulate
local irresponsibility behind the orator's demand for deference to
the abstraction of "states' rights." To the extent that the long-stand.
ing custom of the community and the continued indifference of its
legislature make clear that protection of minority interests in the
South cannot be achieved without national intervention, custom
may properly be reviewed by the Supreme Court in determining
the present necessity for construing the fourteenth amendment so
as to offer those legitimate interests some shelter. In this connec-
tion, the announced policy of Louisiana to encourage segregation,
its repeal of the common-law rules affecting innkeepers, and the
discriminatory custom of local businesses in keeping with white
supremacy all indirectly contribute'to the predictable expansion of
the concept of state action under the fourteenth amendment."

II. STATE POWia To RICULAIr AND LIcusm

In the latter portion of Mr. Justice Douglas's opinion, the chief
reliance is on the line of cases which stretches from Mann p. Ili.
noil" toNebbia P. New York" and beyond. Thus there is proposed
a test for state action which is coextensive with the vast domain of
what is traditionally called the police power. Of that power, Mr.
Justice Douglas has said:

An attempt to define its reach or trace its outer limits Is fruitless, for each
cae must turn on its own fact. 'he definition s essentially the product
of legislative determinations addressed to the purposes of government,
purposes neither abstractly nor historiclly capable of complete definition.

31. $ft. at 14-3 .
32. 9 U.S.I 13 (11").
33. 291 U. 502 (1934).
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Subject to spedfic constitutional limitations, when tAm eiisdtesu A
pokew, he pweb inress has bees dcred in serm weilt-ih condw

Aftti all;hat was the pohi in Nebbi.a The legislature had spoken.
The Court abandoned earlier police power formulas in' fvir of
genuiie deference to the legislative judgment. The plain and re
peated references In the Nebbla opinion to the presumption of con*
stitutonality have found reflection in a virtually unbroken series
of modern case in which the Court has consistently rejected due
process attacks on legislative regulation of business so long as the
legislation has a "rational basis,"'

Now that the Court has properly resigned its former function
as arbiter of the reasonableness of economic regulation, Mr. Justice
Douglas proposes to make that vey resignation the basis for the
most sweeping application of national judicial standards of reason-
ableness in race relations. The conclusion does not follow, no
matter how often one quotes Lord Hale's maxim about businesses
"affected with a public interest."" The issue is not whether that
phrase can bemade to serve in a manner remote from its author's
context, but whetherit is useful to make it do such service.

It s clear, for example on traditional police power analysis, that
there is no due process objection toa statute which forbids motorists
to drive on sidewalks or forbids, restaurants to serv from un-
wished'l;she. So also after Nebbia and its progeny, motorists
tight be required, asa condition of being allowd to drive, to pick
up hitichikets atdesigrnated stands duri a period of trasporta-
tion shortage; restaurants might also be limited in the prices they
charge or the wages they Fay. All these activities are "affected with
a public interest" in the sense of the Nebbia decision. That phrase

, is the equivalent of "subject to the execise of the police power"; and It
is plsin that nothing more was intended by the expression [in Muss y.
kn oia. . . .

So far a the requirement of due process concerned, and in the

4. BSmarni v. P 4arC, 348 h. 2, 2 (I94 ). (imp uI ad) )
; . r ., WlUhiunoa . Lee Opk OkN. I., 348 V S. 40 (1955) Dtr-Bito

ULi c. v. V Misourt, 342 U.S. 421 (0 3 ) LincolA Fed. Labor Unio v. Nowt
ua Iron kMcul Co., 3)5 U, 535 (194). Dod,4 354 US. 457 (1957). decided

soa teiul Mcdon be acFk aa a a t t theNa dia mtapg
opim ac* k ad Fm t c make i.. at 470 472.

. The phMre come to as thouh the olioa o. Mr. Cid f*Iike Wale in sma
a. UfIkr, See Ptirais TA. Scfed Gruaer Cs r , Lf Kd wo dir arwdley,

5 STAN.L.Ray. 7(l3).
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abeoce of other ocr~tiuionl restrictioa, a ate is free to adopt what.
ever economic poliy may reasonably be deemed to promote public wel

.fare . ... I the laws passed are seen to have a reasonable relation to a
proper legislative purpose, and are neither arbitrary nor dicriminatory,
the requirements of due rocesi art satisfied, and judicial determination
to that effect renders a couNfun nw ode.'

Mr. Justice Douglas takes us one step-one leap-further. Be-
cruse the Supreme Court will not exercise is veto to prevent the
state legislature from keeping motorists off sidewalks, or requiring
them to pick up riders, then the fourteenth amendment-absent
implementing legislation-will not permit motorists to pick up
only white hitchhikers, refusing rides to Negroes. Because the
Supreme Court will not exercise its veto to prevent the state legis.
lature from requiring restaurants to be sanitary or to pay a living
wage, then the fourteenth amendment-absent implementing leg-
islation-requires the restaurant to open its facilities to all custom.
ers, without discrimination based on race. Thus is the fourteenth
amendment converted into a self-executing omnibus fair employ.
ment and civil rights act, covering all forms of racial discrimination
which could be reached by state legislative power. Since there is
now no effective due process limit in the Supreme Court on state
economic regulation under the fourteenth amendment, every bust.
ness is "affected with a public interest," every business sa subject to
some regulation by the state, and-Mr. Justice Douglas adds-every
business must refrain from conduct which, if performed by the state
itself, would be objectionable as a denial of equal protectionor due
process. "It is, of course, state action that is prohibited by the Four.
teenth Amendment, not the action of individuals" but since practi.
cally all individual action Is subject to some form of state regulation,
practically all individual action is state action; so the reasoning
goes."

We are on no firmer ground when we turn to the municipal

37. NebbU v. New York, 291 U.S. $025, 537 (1914).
S3. The dculou to make the boundaries of the fourtaonb ame enat sad the states

regulatbry porw cotermnous ca also be used laewly, to cut bak the state's power so
that t dVii rahts legislation s jtifed ootl to the aetet that h reaches govermetal
action. A Waiuhatom court hu la fct reached th blaue com clusdo. O'eara v. Wash.
laS.t State Bd. A iost Dicrimitdoe, 4 lcs It,. . L1. 664, 682 (WOash Super. C.
193). The Wahington Supcme ort, la nig o0 the ouod th. the Statute Vie
lated both the eual protcon claus the o furteeth amendment ad the prnuieta aod
kmmukics cfuse of the Wuhliat cbeiotitutio I ound k unecesr o a the oue
of state acton thus posed. 365 Pd I (Wa. 1961), eMrt. dmk, 369 U S. (I2
we Van Atye, Tie OMmwr Cwae ad Coiraiwiml Rw xraUw.t of SMr A4 u
cinWr Larw, S How. 1. (tIsse 2, forb heoml Ia 190).
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license aspects of the Ganer case. Mr. Justice Douglas correctly
assumes that state cannot license a business "to'derve only whites
6r only blacks inly ellowsr only browns."" But the fact that
a'state cannot require it licenee to segregate does not dispose of
the problem of this case. The state action issue should not be de-
termined by reference to the state's power to condition its. per-
mission to operate a restaurant n the periodic examination o the
reitai ant's ildenlihnef , the adequacy of its refrigeration and fdod
preparation equipment, had the like. The interests at stake are
totally different, and this opinion ii objectionabl piecisely because
it does not talk about particular Interests, bit about the public
interestin general:

[(One who operates on enterprise under a license from the government
enjoy a privilege that derives from the people. . (T]he necessity of
a Ikense shows that the public has rights in respect of those premises.
The business is not a matter of mere private concern.*

The opinion thus equates state regulation with state assistance,
perhaps on the assumption that any state connection suffices to
satisfy the state action requirement Such a confusion is common,
but totally unjustified. the state gives its assistance to a private
enterprise, either by .direct grant of public funds or by more in.
direct means, then the personal, private interests in the enterprise
are to hat extet diminished. A man's lunch counter is less his
case when it is in a cityowed building, as Birton v. Wilmington
Parking Authority" suggests. 'Jihe proprietor who operates on state
capital, or with the benefit of state assistance, does not have the same
quality of private proprietary interest as his unassisted competitor.
If the state's license were, as Mr. Justice Douglas says, properly con-
sidered as a kind of capital gift from the public, then the reduction
of the personal interests of the licensee should importantly influence
tle resolution of the state action question.

The license requirement in the Garner case, however, is only
a form of regulation. It is forbidden to operate a restaurant except
with a license. In order to get a license, one must apply, perhaps
pay a fee or a tax, and submit to certain limitations on the conduct
of his business. If he fails to comply with the law's requirements,
his lkene can be revoked. Thus when we say thit the operator of

39. 30 USa. (64.
40. 6d.tt14 .(1.
41. S65 U.S.5 (I ). 00
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a restaurant must be licensed, the important consequence is that he
cannot operate in certain ways: He cannot serve from unwashed
plates; he must maintain adequate refrigeration for his food; if he
fails to meet these requirements, he will be put out of business.
Correspondingly, anyone willing to comply with the requirements
will be licensed. There is no magic to a license from the govern.
ment; it hat none of the significance of governmental assistance, but
it does perform the state action trick for Mr. Justice Douglas.

The opinion's principal citation in support of the license argu-
ment is to Boma v. Birmingham Transit Co.,* in which the Fifth
Circuit properly held that a bus line franchised by a city could not,
by its own choice, segregate the seating of its passengers by race.
In Boman, the state had not required segregaton; the company
chose it. But the transit company, unlike the restaurants in the
Garner case, had an exclusive franchise. It was, in other words, a
public utility. One may grait that the phrase "public utility" does
not solve problems any better than its counterpart, "affected with
a public interest." But wheh the government prevents other would-
be bus lines from operating in competition with the transit com-
pany, three important consequences follow, none of which is pres-
ent in the facts of the Garner case. First, the governments exclusive
license magnifies the impact of the company's decisions on the dis-
advantaged class-the Negro riders. There is no such similar re-
sult when a single lunch counter proprietor decides to segregate
his customers, even though he may be licensed by the city. Second,
the exclusive franchise gives the transit company an important
economic advantage, which it would not have in the absence of the
license requirement and the policy of noncompetition; one who
operates under an exclusive license plainly does enjoy "a privilege
that derives from the people." Finally, the economic interest of the
monopoly transit company is much less harmed by a judicial ruling
forbidding it to discriminate by segregation than is the interest of
an individual lunch counter proprietor. A monopoly bus line need
not fear any substantial loss of business because of such a judicial
decision, because there will be no segregated bus line to which white
riders may divert their patronage. Thus the Boman case is dis
tinguishable on both sides of the constitutional balance, in the in-
creased impact of the "private" segregation on racial equality and

42. 210 pd 531 (5 COr. 190).

31-0ol 0 -4 - pL -I1
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in the reduced impact of the judicial decision on the interests of
the person forbidden to segregate.

We want to make clear that we do not assert that the facts of
the Garner case cannot support a conclusion that the state action
requirement has been met. Much less do we contend that the Gar-
ner case itself is wrongly decided. Nevertheless, the choice to rest
decision on principles so broad and so different from what has gone
before carries with it an obligation to base the new principles on
analysis of the relevant interests, even though another technique
may be easier or may provide more quotable judicial epigrams.

One who is strongly devoted to the advancement of a uniform
national standard of racial equality may be excused for impatience
with what may appear to be a technicality. But the state action
requirement is not a technicality; it serves legitimate and important
constitutional purposes. If the requirement seems to some to be a
quibble, a merely technical roadblock in the path of social advance,
perhaps a measure of the fault lies with opinions like this one.
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APPENDIX E(1)

SUPREME COUBT OF THE UNITED STATES

. No. 58.--OTromBR TERM, 1962.

Rudolph Lombard et al., On Writ of Certiorari to
Petitioners, the Supreme Court of the

S. State of Louisiana.
State of Louisiana.

[May 20, 1963.]

MR. CHIEF JUSTICE WARREN delivered the opinion of
the Court.

This case presents for review trespass convictions result-
ing from an attempt by Negroes to be served in a privately
owned restaurant customarily patronized only by whites.
However, unlike a number of the cases this day decided, no
state statute or city ordinance here forbids desegregation
of the races in all restaurant facilities. Nevertheless, we
conclude that this case is governed by the principles an-
nounced in Peterson v. City of Greenville, ante, p. -,
and that the convictions for this reason must be reversed.

Petitioners are three Negroes and one white, college
students. On September 17, 1960, at about 10:30 in the
morning they entered the McCrory Five and Ten Cent
Store in New Orleans, Louisiana. They sat down at a
refreshment counter at the back of the store and requested
service which was refused. Although no sign so indi-
cated, the management operated the counter on a segre-
gated basis, serving only white patrons. The counter was
designed to accommodate 24 persons. Negroes were wel-
come to shop in other areas of the store. The restaurant
manager, believing that the "unusual circumstance" of
Negroes sitting at the counter created an "emergency,"
asked petitioners to leave and, when they did not do so,
ordered that the counter be closed. The restaurant man-
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ager then contacted the store manager and called the
police. He frankly testified that the petitioners did not
cause any disturbance, that they were orderly, and that
he asked them to leave because they were Negroes. Pre-
sumably he asked the white petitioner to leave because
he was in the company of Negroes.

A number of police officers, including a captain and
major of police, arrived at the store shortly after they
were called. Three of the officers had a conference with
the store manager. The store manager then went behind
the counter, faced petitioners, and in a loud voice asked
them to leave. He also testified that the petitioners
were merely sitting quietly at the counter throughout
these happenings. When petitioners remained seated,
the police major spoke to petitioner Goldfinch, and asked
him what they were doing there. Mr. Goldfinch replied
that petitioners "were going to sit there until they were
going to be served." When petitioners still declined to
leave, they were arrested by the police, led out of the
store, and taken away in a patrol wagon. They were later
tried and convicted for violation of the Louisiana criminal
mischief statute.' This statute, in its application to this
case, has all the elements of the usual trespass statute.
Each petitioner was sentenced to serve 60 days in the
Parish Prison and to pay a fine of $350. In default of

SLa. Rev. Stat., 1950 (Cum. Supp. 1960), § 14:59 (6), provides in
pertinent part:

"Criminal mischief is the intentional performance of any of the
following acts:

"(6) Taking temporary possession of any part or parts of a place
of business, or remaining in a place of business after the person in
charge of such business or portion of such business has ordered such
person to leave the premises and to desist from the temporary pos-
session of any part or parts of such business."
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payment of the fine each is to serve 60 additional days in
prison. On appeal to the Supreme Court of Louisiana
the judgments of conviction were affirmed. 241 La. 958,
132 So. 2d 860. Because of the substantial federal ques-
tions presented, we granted certiorari. 370 U. S. 935.

Prior to this occurrence New. Orleans city officials,
characterizing conduct such as petitioners were arrested
for as "sit-in demonstrations," had determined that such
attempts to secure desegregated service, though orderly
and possibly inoffensive to local merchants, would not be
permitted.

Exactly one week earlier, on September 10, 1960, a like
occurrence had taken place in a Woolworth store in the
same city. In immediate reaction thereto the Superin-
tendent of Police issued a highly publicized statement
which discussed the incident and stated that "We wish
to urge the parents of both white and Negro students who
participated in today's sit-in demonstration to urge upon
these young people that such actions are not in the com-
munity interest. . .. [We want everyone to fully
understand that the police department and its personnel
is ready and able to enforce the laws of the city of New
Orleans and the state of Louisiana."' On September 13,

2 The full text of the statement reads:
"The regrettable sit-in activity today at the lunch counter of a

Canal st. chain store by several young white and Negro persons causes
me to issue this statement to the citizens of New Orleans.

"We urge every adult and juvenile to read this statement carefully,
completely and calmly.

"First, it is important that all citizens of our community under-
stand that this sit-in demonstration was initiated by a very small
group.

"We firmly believe that they do not reflect the sentiments of the
great majority of responsible citizens, both white and Negro, who
make up our population.

"We believe it is most important that the mature responsible citi-
zens of both races in this city understand that and that they continue
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four days before petitioners' arrest, the Mayor of New
Orleans issued an unequivocal statement condemning such
conduct and demanding its cessation. This statement
was also widely publicized; it read in part:

"I 'have today directed the Superintendent of
Police that no additional sit-in demonstrations . . .
will be permitted . . . regardless of the avowed pur-
pose or intent of the participants. . . .

"It is my determination that the community inter-
est, the public safety, and the economic welfare of
this city require that such demonstrations cease and
that henceforth they be prohibited by the police
department."

the exercise of sound, individual judgment, goodwill and a sense of
personal and community responsibility.

"Members of both the white and Negro groups in New Orleans for
the most part are aware of the individual's obligation for good con-
duct-an obligation both to himself and to his community. With
the exercise of continued, responsible law-abidiig conduct by all per-
sons, we see no reason for any change whatever in the normal, good
race-relations that have traditionally existed in New Orleans.

"At the same time we wish to say to every adult and juvenile in
this city that the police department intends to maintain peace and
order.

"No one should have any concern or question over either the intent
or the ability of this department to keep and preserve peace and order.

"As part of its regular operating program, the New Orleans police
department is prepared to take prompt and effective action against
any person or group who disturbs the peace or creates disorder on
public or private property.

"We wish to urge the parents of both white and Negro students
who participated in today's sit-in demonstration to urge upon these
young people that such actions are not in the community interest.

"Finally, we want everyone to fully understand that the police
department and its personnel is ready and able to enforce the laws
of the city of New Orleans and the state of Louisiana."

*The full text of the Mayor's statements reads:
"' have today directed the superintendent of police that no addi-

tional sit-in demonstrations or so-called peaceful picketing outside
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Both statements were publicized in the New Orleans
Times-Picayune. The Mayor and the Superintendent
of Police both testified that, to their knowledge, no eating
establishment in New Orleans operated desegregated
eating facilities.

Both the restaurant manager and the store manager
asked the petitioners to leave. Petitioners were charged
with failing to leave at the request of the store manager.
There was evidence to indicate that the restaurant man-
ager asked petitioners to leave in obedience to the direc-
tive of the city officials. He told them that "I am not
allowed to serve you here ... .We have to sell to you

retail stores by sit-in demonstrators or their sympathizers will be
permitted.

"The police department, in my judgment, has handled the initial
sit-in demonstration Friday and the follow-up picketing activity
Saturday in an efficient and creditable manner. This is in keeping
with the oft-announced policy of the New Orleans city government
that peace and order in our city will be preserved.

"I have carefully reviewed the reports of these two initial demon-
strations by a small group of misguided white and Negro students, or
former students. It is my considered opinion that regardless of the
avowed purpose or intent of the participants, the effect of such
demonstrations is not in the public interest of this community.

"Act 70 of the 1960 Legislative session redefines disturbing the
peace to include 'the commission of any act as would foreseeable
disturb or alarm' the public.'

"Act 70 also provides that persons who seek to prevent prospective
customers from entering private premises to transact business shall
be guilty of disorderly conduct and disturbing the peace.

"Act 80-obstructing public passages-provides that 'no person
shall wilfully obstruct the free, convenient, and normal use of any
public sidewalk, street, highway, road, bridge, alley or other passage
way or the entrance, corridor os passage of any public building, struc-
ture, water craft or ferry by impeding, hindering, stifling, retarding
or restraining traffic or passage thereon or therein.'

"It is my determination that the community interest, the public
safety, and the economic welfare of this city require that such demon-
strations cease and that henceforth they be prohibited by the police
department."
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at the rear of the store where we have a colored counter."
S(Emphasis supplied.) AJnd he called the police "[a]s a
matter of routine procedure." .,The petitioners testified

,-that when they did not leave, the restaurant manager
whistled and the employees removed the stools, turned
off the lights, and put up a sign saying that the counter

,was closed. One petitioner stated that "it appeared to
be a very efficient thing, everyone knew what to do."
The store manager conceded that ig decision to operate
a segregated facility conformede] to state policy and
practice" as Well as local custom. When asked whether
"ih'the last 30 days to 60 days [he had] entered into any
conference with-other department store managers here
in New Orleais relative to sit-ii problems," the store
manager stated: "![w]e have spoken of it." The above
evidence all tended to indicate that the store officials'
actions were'coerced by the city. But the evidence of
coerelon wae not fully develbpedi cause the trial judge
forbade petitioners to ask questions directed to that very
issue;

SBut we need not pursue this inquiry further. A State,
or a city, may act as authoritatively through its executive
as thrigh its legislative body. See E L~ arte Virginia, 100
U. S. 339,347. As we interpret the New Orleans city offi-
cials' statements, they here determined thatthe city would
not permit Negroes to seek desegregated service in res-
.taurants. Consequently, the city must be treated exactly
as if it had an ordinance prohibiting such conduct. We
have just held in Peterson v. City of Greenville, one,
p.--, that where an ordinance makes it uniiwful for
owners or managers of restaurants to seat whites and
Negroes together, a conviction under the State's criminal
processes employed in a way which enforces the dis-
crimination mandated by that ordinance cannot stand.
Equally the State cannot achieve the same result by an
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official command which has at least as much coercive effect
as an ordinance. The official command here was to direct
continuance of'segregated service in restaurants, and to
prohibit any conduct directed toward its discontinuance;
it was not restricted solely to preserve the public peace in
a nondiscriminatory fashion ri a situation where violence
was present or6 imminent by reason of public demon-
strations. .Therefore here, as in Peterson, these convic-
tions, commanded as they were by the voice Of the State
directing segregated service at the restaurant, cannot
stand. Turner v. City of Memphis, 369 U. S. 350.

Reversed.

:
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SUPREME COURT OF THE UNITED STATES

No. 58.-OCTOBER TERM, 1962.

Rudolph Lombard et al.,Rudolph Lombard et a.,On Writ of Certiorari to
Petitioners,Petit ners,the Supreme Court of the

.Stae of . State of Louisiana.
State of Louisiana.

[May 20, 1963.]

MR. JUSTICE DOUGLAS, concurring.

While I join the opinion of the Court, I have concluded
it necessary to state with more particularity why Lou-
isiana has become involved to a "significant extent"
(Burton v. Wilmington Parking Authority, 365 U. S. 715,
722) in denying equal protection of the laws to petitioners.

I.

The court below based its affirmance of these convic-
tions on the ground that the decision to segregate this
restaurant was a private choice, uninfluenced by the
officers of the State. State v. Goldfinch, 241 La. 958, 132
So. 2d 860. If this were an intrusion of a man's home or
yard or farm or garden, the property owner could seek
and obtain the aid of the State against the intruder. For
the Bill of Rights, as applied to the States through the
Due Process Clause of the Fourteenth Amendment, casts
its weight on the side of the privacy of homes. The Third
Amendment with its ban on the quartering of soldiers in
private homes radiates that philosophy. The Fourth
Amendment, while concerned with official invasions of
privacy through searches and seizures, is eloquent testi-
mony of the sanctity of private premises. For even when
the police enter private precincts they must, with rare
exceptions, come armed with a warrant issued by a magis-
trate. A private person has no standing to obtain even
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limited access. The principle that a man's home is his
castle is basic to our system of jurisprudence.

But a restaurant, like the other departments of this
retail store where Negroes were served, though private
property within the protection of the Fifth Amendment,
has no aura of constitutionally protected privacy about it.
Access by the public is the very reason for its existence.

"Ownership does not always mean absolute domin-
ion. The more an owner, for his advantage, opens
up his property for use by the public in general,
the more do his rights become circumscribed by the
statutory and constitutional rights of those who use
it." Marsh v. Alabama, 326 U. S. 501, 506.

The line between a private business and a public one
has been long and hotly contested. New State Ice Co. v.
Liebmann, 285 U. S. 262, is one of the latest cases in a long
chain. The Court, over the dissent of Mr. Justice Bran-
deis and Mr. Justice Stone, held unconstitutional an
Oklahoma statute requiring those manufacturing ice for
sale and distribution to obtain a license from the State.
Mr. Justice Brandeis' dissent was in the tradition of an
ancient doctrine perhaps best illustrated' by German
Alliance Ins. Co. v. Kansas, 233 U. S. 389, which upheld
a Kansas statute that regulated fire insurance rates. Mr.
Justice McKenna, writing for the Court, said, "It is the
business that is the fundamental thing; property is but
its instrument, the means of rendering the service which
has become a public interest." Id., 408. Cf. Ferguson
v. Skrupa, 372 U. S. 726.

Some of the cases reflect creative attempts by judges
to make innkeepers, common carriers, and the like per-

1 See Hamilton, Affectation with Public Interest, 39 Yale L. J. 1089,
1098-1099.

183



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

form the public function of taking care of all travelers.'
Others involve the power of the legislature to impose vari-
ous kinds of restraints or conditions on business. As a
result of the conjunction of various forces, judicial and
legislative, it came to pass that "A large province of indus-
trial activity is under the joint control of the market and
the state."

The present case would be on all fours with the earlier
ones holding that a business may be regulated when it
renders a service which "has become a public interest"
(German Alliance Ins. Co. v. Kansas, supra, 408) if Lou-
isiana had declared, as do'some States, that a business
may not refuse service to a customer on account of race
and the proprietor of the restaurant were charged with
violating this statute. We should not await legislative
action before declaring that state courts cannot en-
force this type of segregation. Common-law judges
fashioned the rules governing innkeepers and carriers."

SSee Jeremy, The Law of Carriers, Innkeepers, etc. (1815), 4-5,
144-147; Tidswell, The Innkeeper's Legal Guide (1864), c. 1;
Schouler, Law of Bailments (2d ed. 1887), §§ 274-329, 330-341;
Beale, Innkeepers and Hotels (1906), passim; 1 Wyman, Public Serv-
ice Corporations (1911), §§ 1-5; Burdick, The Origin of the Peculiar
Duties of Public Service Companies, 11 Col. L. Rev. 514, 616;
Arterburn, The Origin and First Test of Public Callings, 75 U. of Pa.
L. Rev. 411.

*Hamilton, supra, note 1, p. 1110.
4 See, e. g., McKinney's Cons. N. Y. Laws, Vol. 8, Art. 4; id., Vol. 18,

Art. 15; N. J. Stat. Ann., Tit. 10; id., Tit. 18, c. 25; Cal. Civ. Code
§51. Cf. Cal. Health and Safety Code, §§35700 (1962 Supp.)
et seq.; Burks v. Poppy Constr. Co., 20 Cal. Rptr. 609; Martin v.
New York, 201 N. Y. S. 2d 111. See generally, Greenberg, Race Rela-
tions and American Law 101-114 (1959); 7 St. Louis U. L. J. 88
(1962).

s See Schouler, op. cit., supra, note 2, §§ 274, 335; Wyman, op. cit.,
supra, note 2, § 1; Arterburn, supra, note 2.
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As stated by Holt, C. J., in Lane v. Cotton, 12 Mod. 472,
484 (1701):

"[W]herever any Subject takes upon himself a
Publick Trust for the Benefit of the rest of his fellow
Subjects, he is eo ipso bound to serve the Subject in
all the Things that are within the Reach and Compre-
hension of such an Office, under Pain of an Action
against him. . . . If on the road a Shoe fall off my
Horse, and I come to a Smith to have one put on, and
the Smith refuse to do it, an Action will lie against
him, because he has made Profession of a Trade
which is for the Publick Good, and has thereby ex-
posed and vested an interest of himself in all the
King's Subjects that will employ him in the Way of
his Trade. If an Inn-keeper refuse to entertain a
Guest, when his House is not full, an Action will lie
against him; and so against a Carrier, if his Horses
be not loaded, and he refuse to take a Packet proper
to be sent by a Carrier."

Judges who fashioned those rules had no written consti-
tution as a guide. There were, to be sure, criminal
statutes that regulated the common callings.' But the
civil remedies were judge-made. We live under a consti-
tution that proclaims equal protection of the laws. That
standard is our guide. See Griffin v. Illinois, 351 U. S. 12;
Douglas v. California, 372 U. S. 353. And under that
standard business serving the public cannot seek the aid

SSee also, White's Case (1558), 2 Dyer 158b; Warbrooke v. Griffin
(1609), 2 Brownl. 254; Bennett v. Mellor (1793), 5 Term Rep. 273;
Thompson v. Lacy (1820), 3 B. & Aid. 283.

For criminal prosecutions see, e. g., Rez. v. Ivens (1835), 7 C. & P.
213; Regina v. Sprague (1899), 63 J. P. 233.

For a collection of the English cases see 21 Halsbury's Laws of
England (3d ed. 1957) 441 et seq.; 10 Mews Dig. Eng. Cas. L. to
1924, pp. 1463 et seq.

' Arterburn, supra, note 2.
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of the state police or the state courts or the-state legisla-
tures to foist racial segregation in public places under its
ownership and control. The constitutional protection ex-
tends only to "state" action, not to personal action. But
we have "state" action here, wholly apart from the activ-
ity of the Mayor and police, for Louisiana has interceded
with its judiciary to put criminal sanctions behind racial
discrimination in public places. She may not do so con-
sistently with the Equal Protection Clause of the Four-
teenth Amendment.

The criminal penalty (60 days in jail and a $350 fine)
was imposed on these petitioners by Louisiana's judiciary.
That action of the judiciary was state action. Such are the
holdings in Shelley v. Kraemer, 334 U. S. 1, and b'rrows
v. Jackson, 346 U. S. 249.' Those cases involved restric-
tive covenants. Shelley v. Kraemer was a civil suit to
enjoin violation of a restrictive covenant by a Negro pur-
chaser. Barrows v. Jackson was a suit to collect damages
for violating a restrictive covenant by selling residential
property to a Negro. Those cases, like the present one,
were "property" cases. In those cases, as in the present
one, the line was drawn at dealing with Negroes. There,
as here, no state legislature was involved, only the state
judiciary. The Court said in Shelley v. Kraemer:

"That the action of state courts and judicial officers
in their official capacities is to be regarded as action
of the State within the meaning of the Fourteenth
Amendment, is a proposition which has long been
established by decisions of this Court." 334 U. S.,
at 14.

The list of instances where action of the state judiciary
is state action within the meaning of the Fourteenth
Amendment is a long one. Many were noted in Shelley

SSee also, Abstract Investment Co. v. Hutchinson, 22 Cal. Reptr.
309, 317; 10 U. C. L. A. L. Rev. 401.
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v. Kraemer, 334 U. S., pp. 14-18. Most state convictions
in violation of the First, Fourth, or Fifth Amendment, as
incorporated in the Due Process Clause of the Fourteenth
Amendment, have indeed implicated not the state legisla-
ture but the state judiciary, or the state judiciary
and the state prosecutor and the state police. Shelley v.
Kraemer-and later Barrows v. Jackson-held that the
state judiciary, acting alone to enforce private discrimina-
tion against Negroes who desired to buy private property
in residential areas, violated the Equal Protection Clause
of the Fourteenth Amendment.

Places of public accommodation such as retail stores,
restaurants, and the like render a "service which has
become a public interest". (German Alliance Ins. Co. v.
Kansas, supra, 408) in the manner of the innkeepers and
common carriers of old. The substance of the old com-
mon-law rules has no direct bearing on the decision
required in this case. Restaurateurs and owners of other
places of amusement and resort have never been sub-
jected to the same duties as innkeepers and common car-
riers.9 But, what is important is that this whole body
of law was a response to the felt needs of the times that
spawned it.1o In our time the interdependence of people
has greatly increased; the days of laissez faire have
largely disappeared; men are more and more dependent
on their neighbors for services as well as for housing and
the other necessities of life. By enforcing this criminal
mischief statute, invoked in the manner now before us,
the Louisiana courts are denying some people access to
the mainstream of our highly interdependent life solely

*See Marrone v. Washington Jockey Club, 227 U. S. 633; Madden
v. Queens County Jockey Club, 296 N. Y. 249; Alpaugh v. Wolverton,
36 S. E. 2d 906; Nance v. Mayflower Tavern, 150 P. 2d 773.

10 Wyman, op. cit., supra, note 2, §§ 1, 2-16, 330; Schouler, op. cit.,
supra, note 2, §§274, 335; Beale, op. cit., supra, note 2, c. I; Arter-
burn, supra, note 2, 420-426.
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because of their race. Yet, "If there is any one purpose
of the Fourteenth Amendment that is wholly outside the
realm of doubt, it is that the Amendment was designed to
bar States from denying to some groups, on account of
their race or color, any rights, privileges, and opportuni-
ties accorded to other groups." Oyama v. California, 332
U. S. 633, 649 (concurring opinion).

An innkeeper or common carrier has always been al-
lowed to exclude drunks, criminals and diseased persons,
but only because the public's interest in protecting his and
his guests' health and property outweighs its interest in
providing accommodations for this small group of trav-
elers." As a general rule, innkeepers and carriers cannot
refuse their services on account of race; though the rule
developed in this country that they can provide "separate
but equal" facilities.1  And for a period of our history
even this court upheld state laws giving sanction to such
a rule. Compare Plessy v. Ferguson, 163 U. S. 537, with
Gayle v. Browder, 352 U. S. 903, affirming, 142 F. Supp.
707. But surely Shelley v. Kraemer, supra, and Barrows
v. Jackson, supra, show that the day has passed when an
innkeeper, carrier, housing developer, or retailer can draw
a racial line, refuse service to some on account of color,
and obtain the aid of a State in enforcing his personal bias
by sending outlawed customers to prison or exacting fines
from them.

Business, such as this restaurant, is still private prop-
erty. Yet there is hardly any private enterprise that
does not feel the pinch of some public regulation-from
price control, to health and fire inspection, to zoning,
to safety measures, to minimum wages and working con-

" Wyman, op. cit., supra, note 2, c. 18; Schouler, op. cit., supra,
note 2, §§ 320, 322.

t Compare, e. g., Constantine v. Imperial Hotels (1944), 1 K. B.
693; Wyman, op. cit., supra, note 2, §§ 361, 565, 566, with State v.
Steele, 106 N. C. 766, 782, 11 S. E. 478, 484.
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ditions, to unemployment insurance. When the doors of
a business are open to the public, they must be open to
all regardless of race if apartheid is not to become en-
grained in our public places. It cannot by reason of the
Equal Protection Clause become so engrained with the
aid of state courts, state legislatures, or state police."

II.

There is even greater reason to bar a State through its
judiciary from throwing its weight on the side of racial
discrimination in the present case, because we deal here
with a place of public accommodation under license from
the State. This is the idea I expressed in Garner v.
Louisiana, supra, where another owner of a restaurant
refused service to a customer because he was a Negro.
That view is not novel; it stems from the dissent of the
first Mr. Justice Harlan in the Civil Rights Cases, 109
U. S. 3, 58-59:

"In every material sense applicable to the practical
enforcement of the Fourteenth Amendment, railroad
corporations, keepers of inns, and managers of places
of public amusement are agents or instrumentalities
of the State, because they are charged with duties
to the public, and are amenable, in respect of their
duties and functions, to governmental regulation. It
seems to me that, within the principle settled in Ex
parte Virginia, a denial, by these instrumentalities
of the State, to the citizen, because of his race, of
that equality of civil rights secured to him by law,
is a denial by the State, within the meaning of the
Fourteenth Amendment. If it be not, then that race

" See generally, Pollit, Dime Store Demonstrations: Events and
Legal Problems of First Sixty Days, 1960 Duke L. J. 315, 350-365;
Henkin, Shelley v. Kraemer: Notes for a Revised Opinion, 110 U. of
Pa. L. Rev. 473.

28-063 0 -* t * p-. 3 -
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is left, in respect of the civil rights in question, prac-
Stically at the mercy of corporations and individuals
wielding power under the States."

The nexus between the State and the private enterprise
may be control, as in the case of a state agency. Pennsyl-
vania v. Board of Trusts, 353 U. S. 230. Or the nexus
may be one of numerous other devices. ' "State support
of segregated schools through any arrangement, manage-
ment, funds, or property cannot be squared" with the
Equal Protection Clause. Cooper v. Aaron, 358 U. S.
1, 19. Cf. Ghiotto v. Hampton, 304 F. 2d 320. A state-
assisted enterprise serving the public does not escape its
constitutional duty to serve all customers irrespective of
race, even though its actual operation is in the hands of
a lessee. Burton v. Wilmington Parking Authority, 365
U. S. 715. Cf. Boynton v. Virginia, 364 U. S. 454. State
licensing and surveillance of a business serving the public
also brings its service into the public domain. This res-
taurant needs a permit from Louisiana to operate; 1 and
during the existence of the license the State has broad
powers of visitation and control.'" This restaurant is

" Under the provisions of Article 7.02 of the Sanitary Code, pro-
mulgated by the State Board of Health pursuant to La. Rev. Stat.
§40:11, no person shall operate a public eating place of any kind
in the State of Louisiana unless he has been issued a permit to operate
by the local health officer; and permits shall be issued only to per-
sons whose establishments comply with the requirements of the
Sanitary Code.

1" Under La. Rev. Stat. §40:11, 12, 15, 16, 52, and 69, state and
local health officials closely police the provisions of the Sanitary Code.
They may "enter, examine, and inspect all grounds, structures, public
buildings, and public places in execution of a warrant issued in
accordance with the constitution and laws of Louisiana," and
"arrest . . . all persons violating any rule or regulation of the board
or any article or provision of the sanitary code . .. ." Penalties are
provided for code violations. See also New Orleans City Code, 1956,
§§ 29-55, 66, and 58; Home Rule Charter of the City of New Orleans,
§4-1202 (2).
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thus an instrumentality of the State since the State
charges it with duties to the public and supervises its
performance. The State's interest in and activity with
regard to its restaurants extends far beyond any mere
income-producing licensing requirement.

There is no constitutional way, as I see it, in which a
State can license and supervise a business serving the
public and.endow it with the authority to manage that
business on the basis of apartheid which is foreign to our
Constitution.



APPENDIX E(2)

SUPREME COURT OF THE UNITED STATES

N9. 68.-OcBenR TERM, 1962.

Nathaniel Wright et al.,
S Petitioners, On -Writ of Cetiorari to the

. .' , Supreme Court of the State
.' " . [ of Georgia.

State of Georgia.

[May 20, 1963.]

Ma. CHIEF JUSTICE WARREN delivered the opinion of
the Court.

Petitioners, six young Negroes, were convicted of
breach of the peace for peacefully playing basketball in
a public park in Savannah, Georgia, on the early after-
noon of Monday, January 23, 1961. The record is devoid
of evidence of any activity which a breach of the peace
statute might be thought to punish. Finding that there
is no adequate state ground to bar review by this Court
and that the convictions are violative of due process of
law secured by the Fourteenth Amendment, we hold that
the judgments below must be reversed.

Only four witnesses testified at petitioners' trial: the
two arresting officers, the city recreational superintendent,
and a sergeant of police. All were prosecution witnesses.
No witness contradicted any testimony given by any other
witnesses. On the day in question the petitioners were
playing in a basketball court at Daffin Park, Savannah,
Georgia. The park is owned and operated by the city
for recreational purposes, is about 50 acres in area, and
is customarily used only by whites. A white woman
notified the two police officer witnesses of the presence of
petitioners in the park. They investigated, according to'
one officer, "because some colored people were playing
in the park. I did not ask this white lady how old these
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people were. As soon as I found out these were colored
people I: immediately went there.", The officer also con-
ceded that "I have never made previous arrests in Daffin
Park because people played basketball there . . I
arrested these people for playing basketball in Daffin
Park. One reason was because they were negroes. I
observed the conduct of these people, when they were on
the basketball Court and they were doing nothing besides
playing basketball, they were just normally playing
basketball, and none of the children from the schools
were there at that particular time." The other officer ad-
mitted that petitioners 'were not necessarily creating any
disorder, they were just 'shooting at the goal,' that's all
they were doing, they wasn't disturbing anything." Pe-
titioners were neat a dressed. Nevertheless, the
officers order e petitioners to ve the park. One
petitioner ked 'one of the officers "by hat authority"
he.as them to leAve ;- officer respo ded that he
"did t need any rs com ut there . .. ." But
.he dmitted i "it s [n t] uiti al for one inquire
' y they re being rres . Wen arrested t epeti

ownerss obey and it out dist bane
entered the crui trap ted police ead-
uarters o c assembled.
The rcresat I tony Wny con-

tsed 'an, cont victory ice he testify e that
hool ch dre a 'pre en' use of the ark's
aygroun facilities t ere wy o obj ion to

u by older perso s f ren .ere no ere at e time.
No hildren w e present t thi ti . The ar ts were
made t about a he sc Is rel their stu-
dents a :30 and, according o on office it would have
been at lea minutes before any dren could have
reached the ply cer also'stated that he
did not know whether the basketball court was reserved
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for a particular age group and did not know the rules of
the City Recreational Department. It was conceded at
the trial that no signs were posted in the park indicating
what areas, if any, were reserved for younger children at
particular hours. Jn oral argument before this Court
it was conceded that the regulations of the park were
not printed.

The accusation charged petitioners with assembling
"for the purpose of disturbing the public peace. . . ."
and not dispersing at the command of the officers. The
jury was charged, with respect to the offense itself, only
in terms of the accusation and the statute.' Upon con-
viction five petitioners were sentenced to pay a fine of
$100 or to serve five months in prison. Petitioner Wright
was sentenced to pay a fine of $125 or to serve six months
in prison.

Petitioners' principal contention in this Court is that
the breach of the peace statute did not give adequate
warning that their conduct violated that enactment in
derogation of their rights, under the Due Process Clause
of the Fourteenth Amendment of the Constitution of the
United States. This contention was plainly raised at the
trial, both in a demurrer to the accusation and in motions
for a new trial, and was pressed on appeal to the Georgia
Supreme Court. Both the demurrer and new trial mo-
tions raised a number of other issues. The Georgia
Supreme Court held that error in the denial of the motions
for a new trial could not be considered because it was not
properly briefed on the appeal. But the court neverthe-

1The statute, Ga. Code Ann., 1953, § 26-5301 provides:
"Unlawful Assemblies-Any two or more persons who shall assemble

for the purpose of disturbing the public peace or committing any
unlawful act, and shall not disperse on being commanded to do so
by a judge, justice, sheriff, constable, coroner, or other peace officer,
shall be guilty of a misdemeanor."
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less seemed to pass upon the claim because it had been
raised in the demurrer,2 and affirmed the convictions. 217
Ga. 453, 122 S. E. 2d 737. Certiorari was granted. 370
U. S. 935.

Since there is some question as to whether the Georgia
Supreme Court considered petitioners' claim of vagueness

SThe Georgia court refused to consider two of the constitutional
claims asserted in the demurrer. But these allegations charged only
unconstitutional administration of the statute. It is well settled in
Georgia that the constitutionality of the statute upon which the
charge is based may be attacked by demurrer. The Georgia Supreme
Court, over 65 years ago, held that underdr the general demurrer
[to the accusation] the constitutionality of the law under which the
accused was arraigned is brought into question." Newman v. State,
101 Ga. 534, 536, 28 S. E. 1005 (1897). This rule was later qualified
to require the defendant to set out the ground of his attack with
particularity in the demurrer. See, e. g., Henderson v. Georgia, 123
Ga. 465, 466, 51 S. E. 385, 386. In numerous cases it has been
assumed that a constitutional objection on the ground of vagueness
may properly be made by demurrer. Teague v. Keith, 214 Ga. 853,
108 S. E. 2d 489; Harris v. State, 191 Ga. 243, 12 S. E. 2d 64; Carr
v. State, 176 Ga. 747, 169 S. E. 201; Dalton v. State, 176 Ga. 645,
169 S. E. 198; Carr v. State, 176 Ga. 55, 166 S. E. 827, 167 S. E. 103;
Hughes v. State Board of Medical Examiners, 162 Ga. 246, 134 S. E.
42. See also, Henderson v. State, 113 Ga. 1148, 39 S. E. 446. In
other cases the Georgia Supreme Court has held that certain pro-
cedures, other than a demurrer, do not constitute the proper method
to attack the constitutionality of the statute upon which the charge
or claim was based. In each of these cases the Georgia court specifi-
cally stated that a demurrer would constitute a proper procedural
device. Eaves v. State, 113 Ga. 749, 758, 3938. E. 318, 321; Boswell
v. State, 114 Ga. 40, 41, 39 S. E. 897; Hendry v. State, 147 Ga. 260,
265, 93 S. E. 413, 415; Starling v. State, 149 Ga. 172, 99 S. E. 619;
Savannah Blec. Co. v. Thomas, 154 Ga. 258, 113 S. E. 806; Moore v.
State, 194 Ga. 672, 22 S. E. 2d 510; Stone v. State, 202 Ga. 203, 42
S. E. 2d 727; Loomis v. State, 203 Ga. 394, 405, 47 S. E. 2d 58, 64;
Flynt v. Dumas, 205 Ga. 702, 64 8. E. 2d 429; Corbin v. State, 212
Ga. 231, 91 S. E. 2d 764; Renfroe v. Wallace, 214 Ga. 685, 107 S. E.
2d 225.

Respondent does not argue that an adequate state ground exists
insofar as petitioners' claim of vagueness was raised in the demurrer.
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to have been properly raised in the demurrer, we prefer
to rest our jurisdiction upon a firmer foundation. We
hold, for the reasons set forth hereinafter, that there was
no adequate state ground for the Georgia court's refusal
to consider error in the denial of petitioners' motions for
a new trial.

I.

A commentator on Georgia procedure has concluded
that "fp]robably no phase of pleading in Georgia is
fraught with more technicalities than with respect to
raising constitutinal issues." ' Examination of the Geor-
gi cases bears out this assertion. In an extraordinary
number an attempt to raise constitutional issues has been
frustrated by a holding that the question was not properly
raised or pursued. But whatevervr springes the State
may set for those who are endeavoring to assert rights
that the State confers, the assertion of federal rights, when
plainly and reasonably made, is not to be defeated under
the name of local practice." Davis v. Wechsler, 263 IU. S.
22, 24. See also Cove v. Griffith, 266 U. S. 32; Stromberg
v. California, 283 U. S. 353; Terminiello v. Chicago,
337 U. S. 1; Staub v. City of Baxley, 355 U. S. 313;
N. A. A. C. P. v. Alabama, 357 U. S. 449.

In this case the Georgia Supreme Court held that error
in the denial of the motions for a new trial could not be
considered because "[t]here was no argument, citation
of authority, or statement that [the grounds for reversal
stated in the new trial motions] . . . were still relied
upon." The court found "the applicable rule, as laid
down in Henderson v. Lott, 163 Ga. 320 (2) (136 SE

• The question rises because of the Georgia rule against speaking
demurrers, i. e., demurrers which rely upon facts not stated in the
accusation. Though the demurrer itself (in stating the claim of
vagueness) did not set forth new facts, petitioners' constitutional
claim is established only by considering the State's evidence in
connection with the accusation and the statute.

* Leverett, Georgia Practice and Procedure (1957), 38.
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403), [to be] . . . : 'Assignments of error not insisted
upon by counsel in their briefs or otherwise will be treated
by this Court as abandoned. A mere recital in briefs of
the existence of an assignment of error, without argument
or citation of authorities in its support, and without a
statement that it is insisted upon by counsel, is insufficient
to save it from being treated as abandoned.' ". 217 Ga.,
at 454-455; 122 S. E. 2d, at 740. Presumably the court
was restating the requirements of § 6-1308 of the Georgia
Annotated Code of 1935. That section provides: "All
questions raised in the motion for new trial shall be con-
sidered by the appellate court except where questions so
raised are expressly or impliedly abandoned by counsel
either in the brief or upon oral argument. A general in-
sistence upon all the grounds of the motion shall be held
to be sufficient."

To ascertain the precise holding of the Georgia court
we must examine the brief which the petitioners submitted
in connection with their appeal. It specifically assigned
as error the overruling of their motions for a new trial.
And in the section of the brief devoted to argument it was
stated:

"Plaintiffs-in-Error had assembled for the purpose
of playing basketball and were in fact only play-
ing basketball in a municipally owned park, accord-
ing to the State's own evidence. Nevertheless,
they were arrested and convicted under the said
statute which prohibited assemblies for the purpose
of 'disturbing the public peace or committing any
unlawful act.' Where a statute is so vague as to
make criminal an innocent act. a conviction under
it cannot be sustained. Murray WI'inters v. New
York, 333 U. S. 507 . . . . Plaintiffs-in-Error could
not possibly have predetermined from the wording of
the statute that it would have punished as a mis-
demeanor an assembly for the purpose of playing
basketball."
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Obviously petitioners did in fact argue the point which
they press in this Court. ,Thus the holding of the Georgia
court must not have been that the petitioners abandoned
their argument but rather that'the arguIment could not
be considered because it was not explicitly identified in
the brief with the motions for a new trial. In short the
Georgia court would require the petitioners to say some-
thing like the following at the end of the paragraph quoted
above: "A fortiori it was error for the trial court to over-
rule the motions for a new trial." As was said in a sim-
ilar case coming to us from the Georgia courts, this
"would be to force resort to an arid ritual of meaningless
form." Staub v. City of Baxley, supra, at 320. The
State may not do that here any more than it could in
Staub. Here, as in Staub, the state ground is inadequate.
Its inadequacy is especially apparent because no prior
Georgia case which respondent has cited nor which we
have found gives notice of the existence of any require-
ment that an argument in a brief be specifically identified
with a motion made in the trial court. "[A] local pro-
cedural rule, although it may now appear in retrospect to
form part of a consistent pattern' of procedures . . . ,
cannot avail the State here, because petitioner[s] could
not fairly be deemed to have been apprised of its existence.
Novelty in procedural requirements cannot be permitted
to thwart review in this Court . . . ." N. A. A. C. P.
v. Alabama, supra, at 457. We proceed to a considera-
tion of the merits of petitioners' constitutional claim.

II.

Three possible bases for petitioners' convictions are sug-
gested. First, it is said that failure to obey the command
of a police officer constitutes a traditional form of breach
of the peace. Obviously, however, one cannot be pun-
ished for failing to obey the command of an officer if that
command is itself violative of the Constitution. The
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command of the officers in this case was doubly a violation
of petitioners' constitutional rights. It was obviously
based, according to the testimony of the arresting officers
themselves, upon their intention to enforce racial discrim-
ination in the park. For this reason the order violated the
Equal Protection Clause of the Fourteenth Amendment.
See New Orleans Park Improvement Assn. v. Detiege,
358 U. S. 54, affirming 252 F. 2d 122. The command was
also violative of petitioners' rights because, as will be seen,
the other asserted basis for the order-the possibility of
disorder by others-could not justify exclusion of the
petitioners from the park. Thus petitioners could not
constitutionally be convicted for refusing to obey the
officers. If petitioners were held guilty of violating the
Georgia statute because they disobeyed the officers, this
case falls within the rule that a generally worded statute
which is construed to punish conduct which cannot con-
stitutionally be punished is unconstitutionally vague
to the extent that it fails to give adequate warning of the
boundary between the constitutionally permissible and
constitutionally impermissible applications of the statute.
Cf. Winters v. New York, 333 U. S. 507; Stromberg v.
California, 283 U. S. 359; see also Cole v. Arkansas, 333
U. S. 196.

Second, it is argued that petitioners were guilty of a
breach of the peace because their activity was likely to
cause a breach of the peace by others. The only evidence
to support this contention is testimony of one of the
police officers that "The purpose of asking them to leave
was to keep down trouble, which looked like to me might
start-there were five or six cars driving around the
park at the time, white people." But that officer also
stated that this "was [not] unusual traffic for that time
of day." And the park was 50 acres in area. Respondent
contends the petitioners were forewarned that their con-
duct would be held to violate the statute. See Samuels v.
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State, 103 Ga. App. 66, 118 S. E. 2d 231. But it ig'suffi-
cient to say again that a generally worded statute, when
construed to punish conduct which cannot be constitu-
tionally punished, is unconstitutionally vague. And the
possibility of disorder by others cannot justify exclusion
of persons from a place if they otherwise have a consti-
tutional right (founded upon the Equal Protection Clause)
to be present. Taylor v. Louisiana, 370 U. S. 154; Garner
v. Louisiana, 368 U. S. 157, 174; see also Buchanan v.
Warley, 245 U. S. 60, 80-81.

Third, it is said that the petitioners were guilty of a
breach of the peace because a park rule reserved the
playground for the use of younger people at the time.
However, neither the existence nor the posting of any
such rule has been proved. Cf. Lambert v. California,
355 U. S. 225, 228. The police officers did not inform
them of it because they had nokniowledge 6f any such
rule themselves. Furthermore, it is conceded that there
was no sign or pointed regulation which would give notice
of any such rule.

Under any view of the facts alleged to constitute the
violation it cannot be maintained that petitioners had
adequate notice that their conduct was prohibited by
the breach of the peace statute. It is well established
that a conviction under a criminal enactment which does
not give adequate notice that the conduct charged is pro-
hibited is violative of due process. Lanzettav. New Jer-
sey, 306 U. S. 451; Connally v. General Construction Co.,
269 U. S. 385; United States v. Cohen Grocery'Co., 255
U. S. 81; see also United States v. National Dairy Products
Corp., 372 U. S. 29.

Reversed.
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No. 71.-OCTOBER TERM, 1962.

James Richard Peterson, On Writ of Certiorari to the
et al., Petitioners,et al., Petitioners, Supreme Court of South

.' Carolina.
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[May 20, 1963.]

MR. CHIEF JUSTICE WARREN delivered the opinion of
the Court.

The petitioners were convicted in the Recorder's Court
of the City of Greenville, South Carolina, for violating
the trespass statute of that State.* Each was sentenced
to pay a fine of $100 or in lieu thereof to serve 30 days in
jail. An appeal to the Greenville County Court was dis-
missed, and the Supreme Court of South Carolina af-
firmed. 239 S. C. 298, 122 S. E. 2d 826. We granted
certiorari to consider the substantial federal questions
presented by the record. 370 U. S. 935.

The 10 petitioners are Negro boys and girls who, on
August 9, 1960, entered the S. H. Kress store in Green-
ville and seated themselves at the lunch counter for the

*S. C. Code, 1952 (Cum. Supp. 1960), § 16-388:
"Entering premises after warned not to do so or failing to leave

after requested.
"Any person:
"(1) Who without legal cause or good excuse enters into the dwell-

ing house, place of business or on the premises of another person,
after having been warned, within six months preceding, not to do so or

"(2) Who, having entered into the dwelling house, place of business
or on the premises of another person without having been warned
within six months not to do so, and fails and refuses, without good
cause or excuse, to leave immediately upon being ordered or requested
to do so by the person in possession, or his agent or representative,
Shall, on conviction, be fined not more than one hundred dollars, or
be imprisoned for not more than thirty days."
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purpose, as they testified, of being served. When the
Kress manager observed the petitioners sitting at the
counter, he "had one of [his] . . . employees call
the Police Department and turn off the lights and state
the lunch counter was closed." A captain of police and
two other officers responded by proceeding to the store in'a
patrol car where they were met by other policemen and
two state agents who had preceded them there. In the
presence of the police and the state agents, the manager
"announced that the lunch counter was being closed and
would everyone leave" the area. The petitioners, who
had been sitting at the counter for five minutes, remained
seated and were promptly arrested. The boys were
searched, and both boys and girls were taken to police
headquarters.

The manager of the store did not request the police to
arrest petitioners; he asked them to leave because inte-
grated service was "contrary to local customs" of segre-
gation at lunch counters and in violation of the following
Greenville City ordinance requiring separation of the
races in restaurants:

"It shall be unlawful for any person owning,
managing or controlling any hotel, restaurant, cafe,
eating house, boarding house or similar establish-
ment to furnish meals to white persons and colored
persons in the same room, or at the same table, or
at the same counter; provided, however, that meals
may be served to white persons and colored persons
in the same room where separate facilities are fur-
nished. Separate facilities shall be interpreted to
mean:

"(a) Separate eating utensils and separate dishes
for the serving of food, all of which shall be distinctly
marked by some appropriate color scheme or other-
wise;
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"(b) Separate tables, counters or booths;
"(c) A distance of at least thirty-five feet shall be

maintained between the area where white and colored
persons are served;

"(d) The area referred to in subsection (c) above
shall not be vacant but shall be occupied by the usual
display counters and merchandise found in a business
concern of a similar nature;

"(e) A separate facility shall be maintained and
used for the cleaning of eating utensils and dishes
furnished the two races." Code of Greenville, 1953,
as amended in 1958, § 31-8.

The manager and the police conceded that the peti-
tioners were clean, well dressed, unoffensive in conduct,
and that they sat quietly at the counter which was de-
signed to accommodate 59 persons. The manager de-
scribed his establishment as a national chain store of 15
or 20 departments, selling over 10,000 items. He stated
that the general public was invited to do business at the
store and that the patronage of Negroes was solicited in
all departments of the store other than the lunch counter.

Petitioners maintain that South Carolina has denied
them rights of free speech, both because their activity was
protected by the First and Fourteenth Amendments and
because the trespass statute did not require a showing
that the Kress manager gave'them notice of his authority
when he asked them to leave. Petitioners also assert that
they have been deprived of the equal protection of the
laws secured to them against state action by the Four-
teenth Amendment. We need decide only the last of the
questions thus raised.

The evidence in this case establishes beyond doubt that
the Kress management's decision to exclude petitioners
from the lunch counter was made because they were
Negroes. It cannot be disputed that under our decisions
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"Private conduct abridging individual rights dues no vio-
lence to the Equal Protection Clause unless to some signifi-
cant extent the state in any of its manifestations has been
found to have become involved in it." Burton v. Wil-
mington Parking Authority, 365 U. S. 715, 722; Turner
v. City of Memphis, 369 U. S. 350.

It cannot be denied that here the City of Greenville, an
agency of the State, has provided by its ordinance that
the decision as to whether a restaurant facility is to be
operated on a desegregated basis is to be reserved to it.
When the State has commanded a particular result it has
saved to itself the power to. determine that result and
thereby "to a significant extent" has "become involved"
in, and in fact, has removed that decision from the
sphere of private choice. It has thus effectively deter-
mined that a person owning, managing or controlling an
eating place is left with no choice of his own but must
segregate his white and Negro patrons. The Kress man-
agement, in deciding to exclude Negroes, did precisely
what the city law required.

Consequently these convictions cannot stand, even as-
suming, as respondent contends, that the manager would
have acted as he did independently of the existence of the
ordinance. The State will not be heard to make this con-
tention in support of the convictions. For the convictions
had the effect, which the State cannot deny, of enforcing
the ordinance passed by the City of Greenville, the agency
of the State. When a state agency passes a law com-
pelling persons to discriminate against other persons be-
cause of race, and the State's criminal processes are
employed in a way which enforces the discrimination
mandated by that law, such a palpable violation of the
Fourteenth Amendment cannot be saved by attempting
to separate the mental urges of the discriminators.

Reversed.
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Nos. 71, 58, 66, 11 AND 67.--OCTOBER TERM, 1962.

James Richard Peterson, et al.,On Writ of Certiorari to
Petitioners, O n Writ o f Certiorari to71 etitioners, the Supreme Court of

S.South Carolina.
City of Greenville.

Rudolph Lombard et al.,
Petitioners,

58 v.
State of Louisiana.

James Gober et al.,
Petitioners,

66 v.
City of Birmingham.

John Thomas Avent et al.,
Petitioners,

11 v.
State of North Carolina.

F. L. Shuttlesworth and
C. Billups, Petitioners,

City of Birmingham.

On Writ of Certiorari to
the Supreme Court of
the State of Louisiana.

On Writ of Certiorari to
the Court of Appeals of
the State of Alabama.

On Writ of Certiorari to
the Supreme Court of
the State of North Car-
olina.

On Writ of Certiorari to
the Court of Appeals of
the State of Alabama.

[May 20, 1963.]

MR. JUSTICE HARLAN, concurring in the result in No. 71,
and dissenting in whole or in part in Nos. 58, 66, 11, and
67.

These five racial discrimination cases, and No. 68,
Wright v. Georgia (ante, p. -) in which I join the opin-
ion of the Court, were argued together. Four of them
arise out of "sit-in" demonstrations in the South and in-
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volve convictions of Negro students' for violations of
criminal trespass laws, or similar statutes, in South Caro-
lina (Peterson, ante, p. -), Louisiana (Lombard, ante,
p. -), Alabama (Gober, ante, p. - ), and North Caro-
lina (Avent, ante, p. -) respectively. Each of these
convictions rests on state court findings, which in my
opinion are supported by evidence, that the several peti-
tioners had refused to move from "white" lunch counters
situated on the premises of privately owned department
stores after having been duly requested to do so by the
management. The other case involves the conviction of
two Negro ministers for inciting, aiding, or abetting
criminal trespasses in Alabama (Shuttlesworth, ante, p.

In deciding these cases the Court does not question the
long-established rule that the Fourteenth Amendment
reaches only state action. Civil Rights Cases, 109 U. S. 3.
And it does not suggest that such action, denying equal
protection, may be found iri the mere enforcement of tres-
pass laws in relation to private business establishments
from which the management, of its own free will, has
chosen to exclude persons of the Negro race.' Judicial en-
forcement is of course state action, but this is not the end
of the inquiry. The ultimate substantive question is
whether there has been "State action of a particular char-
acter" (Civil Rights Cases, supra, at 11)-whether the
character of the State's involvement in an arbitrary dis-
crimination is such that it should be held responsible for
the discrimination.

This limitation on the scope of the prohibitions of the
Fourteenth Amendment serves several vital functions in

1Except for one white student who participated in a demonstration.
Lombard, ante, p. -

' It is not nor could it well be suggested that general admission
of Negroes to the stores prevented the management from excluding
them from service at the white lunch counters.
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our system. Underlying the cases involving an alleged
denial of equal protection by ostensibly private action is
a clash of competing constitutional claims of a high order:
liberty and equality. Freedom of the individual to
choose his associates or his neighbors, to use and dispose
of his property as he sees fit, to be irrational, arbitrary,
capricious, even unjust in his personal relations are things
all entitled to a large measure of protection from govern-
mental interference. This liberty would be overridden,
in the name of equality, if the strictures of the Amend-
ment were applied to governmental and private action
without distinction. Also inherent in the concept of state
action are values of federalism, a recognition that there
are areas of private rights upon which federal power
should not lay a heavy hand and which should properly
be left to the more precise instruments of local authority.

My differences with the Court relate primarily to its
treatment of the state action issue and to the broad
strides with which it has proceeded in setting aside the
convictions in all of these cases. In my opinion the cases
call for discrete treatment and results.

I.

THE P;TERSON CASE (No. 71).

In this case, involving the S. H. Kress store in Green-
ville, South Carolina,the Court finds state action in viola-
tion of the Fourteenth Amendment in the circumstance
that Greenville still has on its books an ordinance (ante,
p. -) requiring segregated facilities for colored and
white persons in public.eating places. It holds that the
mere existence of the ordinance rendered the State's en-
forcement of its trespass laws unconstitutional, quite
irrespective of whether the Kress decision to exclude these
petitioners from the white lunch counter was actually
influenced by the ordinance. The rationale is that the
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State, having compelled restaurateurs to segregate their
establishments through this city ordinance, cannot be
heard to say, in enforcing its trespass statute, that Kress'
decision to segregate was in fact but the product of its
own untramelled choice. This is said to follow because
the ordinance removes the operation of segregated or
desegregated eating facilities "from the sphere of private
choice" and because "the State's criminal processes are
employed in a way which enforces" the ordinance. Ante,
p.-.

This is an alluring but, in my view, a fallacious propo-
sition. Clearly Kress might have preferred for reasons
entirely of its own not to serve meals to Negroes along
with whites, and the dispositive question on the issue of
state action thus becomes whether such was the case, or
whether the ordinance played some part in the Kress
decision to segregate. That is a question of fact.

Preliminarily, I,do not understand the Court to suggest
that he ordinance's removal of the right to operate a
segregated restaurant "from the sphere of private choice"
renders the private restaurant owner the agent of the
State, such that his operation of a segregated facility
ipso facto becomes the act of the'State. Such a theory
might well carry the consequence that a private person
so operating his restaurant would be subject to a Civil
Rights. Act suit on the part of an excluded Negro for
unconstitutional action taken under color of state law (of.
Monroe v. Pape, 365 'T. S. 167)-an incongruous result
which I would be loath to infer that the Court intends.
Kress is of course a purely private enterprise, It is in no
sense "the repository of state power," Home Tel. & Tel. Co.
v. Los Angeles, 227 U. .278, 286, and this segregation or-
dinance no more makes Kress the agent or delegate of the
State than would any other prohibitory measure affecting
the conduct of its business. The Court does not intimate
anything to the contrary.
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The majority's approach to the state action issue is
in my opinion quite untenable. Although the right of
a private restaurateur to operate, if he pleases, on a segre-
gated basis is ostensibly left untouched, the Court in
truth effectually deprives him of that right in any State
where a law like this Greenville ordinance continues to
exist. For a choice that can be enforced only by resort
to "self-help" has certainly become a greatly diluted right,
if it has not indeed been totally destroyed.

An individual's right to restrict the use of his pFpierty,
however unregene'rate a particula exercise ot that right
may be thought, lies beyond the riach of thi F'ourteenth
Amendment. The dilution or virtual elimination of that
right cannot well b6 justified either on the premise that
it will hasten formal repeal ot outworn segreationlaws
or on the ground that it will facilitate proof of tataoilon
in cases of this kitid. Those laws havealready found their
just constitutional deserts in the decisions of this Cort,
and' n many omminmities in wwhrlc racial dit.rimination
is ro longer a universal ori idespread praotioe ech laws
mayr have a ilprly formal existence and may index be
totally inkiiown. Of course this is not to say at their
existence oh the books may never play a significant and
even decisive role in private decision-making. But thg
question in each case, if the right of the individual to
make his own decisions is to remain viable, must be: was
the discriminatory exlusloi in fact influenced by the law?
Of. Triao v. icaw 239 U. S. 33. The inexorable rule

Cf. V e r,
SIn Truax the Court, in finding state action in violation of the

Fourteenth Amendment, relied on the evidence showing that an alien
employee had been discharged by his employer solely because of the
latter's fear of criminal penalties for, noncompliance with a state
statute prohibiting the employment of more than a certain number
of aliens, The Court stressed the importance of "the freedom of
the employer to exercise his Judgment without illegal interference or
compiuldo . . ." Id., at 38. (Emphasis added.)
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which the Court lays down reflects insufficient reckoning
with the course of history.

It is suggested that requiring proof of the effect of such
laws in individual instances would involve "attempting to
separate the mental urges of the discriminators" (ante,
p. -). But proof of state of mind is not a novel con-
cept in the law of evidence, see 2 Wigmore, Evidence (3d
ed. 1940), §§ 385-393, and such a requirement presents no
special barriers in this situation. The mere showing of
such an ordinance would, in my judgment, make out a
prima face case of invalid state action, casting on the
State the burden of proving that the.exclusion was in
fact the product solely of private choice. In circum-
stances like these that burden is indeed a heavy one.
This is the rule which, in my opinion, even-handed con-
stitutional doctrine and recognized evidentiary rules dic-
tatel. Its application here calls for reversal of these
convictions.

At the trial existence of the Greenville segregation ordi-
nance' was shown and the city adduced no rebutting
evidence indicating that the Kress'manager's decision to
exclude these petitioners from the white lunch counter
was wholly the prodt.t of private choice. All doubt on
that score is indeed removed by the store manager's own
testimony. Asked for the reasons for his action, he said:
"It's contrary to local custom and its also the ordinance
that has been discussed" (quite evidently referring to the
segregation ordinancee. (Emphasis added.) This suf-
fices to establish state action, and leads me to join in the
judgment of the Court.

II.

THE LOMBARD CASE (No. 58).

In this case, involving "sit-ins" at the McCrory store
in New Orleans, Louisiana, the Court carries its state
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action rule a step further. Neither Lbuisiana nor New
OrleanB has any esttdte or bodiniace requiring segregated
eating facilities. Iin this instanceitate aofti is found in
the public anfiuncements' of the uiierihtendent df
Police and the Mayor of New Orleans, set forth in the
Coirt's opinion (ante, p. -), which were issued shortly
after "sit-in" demonstrations had first begun' in the city.
Treating these announcements as the equivalent of a city
ordinance, the Court holds that they served to make the
State's employment of its "trespass" statute against these
petitioners unconstitutional, again without regard to
whether or no, their exclusion by McCrory was in fact
influenced in any way by these,announcements.

In addition to what has already been said in criticism
of the Peterson ruling, there are two further factors that
make the Court's theory even more untenable in this case.

1. The announcements of the Police Superintendent
and the Mayor cannot well be compared with a city ordi-
nance commanding segregated eating facilities. ,Neither
announcement was addressed to restaurateur in partic-
ular, but to6the citizenry generally. They did not press
private proprietors to segregate eating facilities; ratheb
they in effect siniply urged Negroes and whites not to
insist on nonsegregated service in places where segregated
service obtained, In short, so far as this record shows,
had the McCrory store chosen to serve these petitioners
along with whites it could have done so free of any
sanctions or official constraint.

2. Thd Court seems to take the two announcements as
an attempt on the Part-of the Police Superiitendent and
the Mayor to prpetuaQte segregation in New Orlearn. I
think they ar more properly read as an effort:by thpse
two officials to preserve the peace in what they might rea-
sonably have regarded as a highly charged atmosphere;
That seems to me the fair tenor of their exhortations.
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If there were nothing more to this case, I would vote
to affirm these convictions for want of a sufficient show-
ing of state action denying equal protection. There is,
however, some evidence in the record which might indi-
cate advance collaboration between the police and
McCrory with respect to these episodes. The trial judge
refused to permit defense counsel to pursue inquiry along
this line, although counsel had made it perfectly clear
that his purpose was to establish official participation in
the exclusion of his clients by the McCrory store. I think
the shutting off of this line of inquiry was prejudicial
error.

For this reason I would vacate the judgment of the
state court and remand the case for a new trial so that the
issue of state action may be properly explored.

III.

THE GOBER CASE (No. 66).

This case concerns "sit-ins" at five different department
stores in Birmingham, Alabama.. Birmingham has an
ordinance requiring segregated facilities in public eating
places.4

It is first necessary to consider whether this ordinance
is properly before us, a question not dealt with in this
Court's per curiam reversal. The Alabama Court of Ap-
peals refused to consider the effect of the ordinance on
petitioners' claim of denial of equal protection, stating

' General City Code of Birmingham (1944), §369: "It shall be
unlawful to conduct a restaurant or other place for the serving of
food in the city, at which white and colored people are served in the
same room, unless such white and colored persons are effectually
separated by a solid partition extending from the floor upward to a
distance of seven feet or higher, and unless a separate entrance from
the street is provided for each compartment."

-212



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

that "there is no question presented in the record before
us, by the pleading, of any statute or ordinance requiring
the separation of the races in restaurants. The prosecu-
tion was for a criminal trespass on private property."
133 So. 2d, at 701.

This, on the one hand, could be taken to mean that the
Birmingham ordinance was not properly before the Court
of Appeals because it had not been specially pleaded as a
defense. We would then be faced with the necessity of
deciding whether such a state ground is adequate to pre-
clude our consideration of the significance of the ordi-
nance. In support of the view that such a ground exists
respondent refers us to Alabama Code (1958), Tit. 7,
§ 225, requiring matter of defense to be pleaded specially
in a civil case," and to the statement of the Court of Ap-
peals that thishs being an appeal from a conviction for
violating a city ordinance, it is quasi criminal in nature,
and subject to rules governing civil appeals," 133 So. 2d,
at 699.

On the other hand, in view of the last sentence in the
Court of Appeals' statement--"The prosecution was for
a criminal trespass on private property"--it may be that
the court simply shared the apparent misapprehension of
the trial judge as to the materiality of the segregation
ordinance in a prosecution laid only under the trespass
statute.* This view of the matter is lent some color by
the circumstance that, although Alabama Code (1958),
Tit. 7, § 429 (1), rendered the ordinance judicially notice-
able, the Court of Appeals' opinion does not address itself
at all to the question whether the ordinance, bearing as it
did on the vital issue of state action in this trespass prose.

* "The defendant may plead more pleas than one without unneoeie
sary repetition; and, if he does not rely solely on a denial of the
plaintiff's cause of action; must plead specially the matter of defense."

* See the printed record in this Court, pp. 24-28.
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cution, was in truth a "matter of defense" within the
meaning of § 225.'

In this muddy posture of things it is impossible to say
whether or not these judgments are supportable on an
adequate and independent state ground. Because of this,
and in light of the views I have expressed in the Peterson
case (supra, pp. 3-6), two things are called for. First, the
parties should be afforded an opportunity to obtain from
the Alabama Court of Appeals a clarification of its pro-
cedural holding respecting the Birmingham segregation
ordinance. If the Court of Appeals holds that it is pro-
cedurally foreclosed from considering the ordinance, the
adequacy of such a state ground would then of course be
a question for this Court. Second, if the Court of Appeals
holds that it is not foreclosed from considering the ordi-
nance, there should then be a new trial so that the bearing
of the ordinance on the issue of state action may be fully
explored. To these ends I would vacate the judgments
below and remand the case to the Alabama Court of
Appeals.

IV.

THE AVENT CASE (NO. 11).

In this case it turns out that the City of Durham,
North Carolina, where these "sit-ins" took place, also
had a restaurant segregation ordinance." In affirming

' In this connection it is not at all clear that the state rules relating
to civil actions apply to all phases of this prosecution. The Court
of Appeals referred only to their application to appeals in this type
of case, and it may be that the special pleading rule of §225 does
not apply in a trespass prosecution. The Alabama cases cited byi
the Court of Appeals, see 133 So. 2d, at 699, shed no light on this
question, and respondent has not referred to any other relevant
authority.

S Code of Durham (1947), o. 13, § 42: "In all licensed restaurants,
public eating places and 'weenie shops' where persons of the white
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these convictions the North Carolina Supreme Court evi-
dently proceeded, however, on the erroneous assumption
that no such ordinance existed. 118 S. E. 2d 47.

In these circumstances I agree with the Court that the
case should be returned to the State Supreme Court for
further consideration. See Patterson v. Alabama, 294
U. S. 600. But disagreeing as I do with the premises
on which the case will go back under the majority's opin-
ion in Peterson, I must to that extent dissent from the
opinion and judgment of the Court.

V.
THE SHUTrI LESWORTH CASE (NO. 67).

This last of these cases concerns the Alabama convic-
tions of two Negro clergymen, Shuttlesworth and Billups,
for inciting, aiding, or abetting alleged violations of the
criminal trespass ordinance of the City of Birmingham.

On the premise that these two petitioners were charged
With inciting, aiding, or abetting only the "sitins" in-
volved in the Oober case (ante, p. - ), the Court, rely-
ing on the unassailable proposition that "there can be no
conviction for aiding and abetting someone to do an in-
noceht act" (ante, p. - ), holds that these convictions
must fall in consequence of its reversal of those in the
Gober case. The difficulty with this holding is that it is
based on an erroneous premise. Shuttlesworth and Bil-
lups were not charged merely with inciting the Gober

and colored races are permitted to be served with; and eat food, and
are allowed to congregate, there shall be provided separate rooms
for the separate accommodation of each race. The partition between
such rooms shall, be constructed of wood, plaster or brick or like
material, and shall reach from floor to the ceiling. Any person
violating this section shall, upon conviction, pay a fine'of ten dollars
and each day's violation thereof shall constitute a separate and
distinct offense."
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"sit-ins" but generally with inciting violations of the
Birmingham trespass ordinance. And I do not think it
can be said that the record lacks evidence of incitement
of "sit-ins" other than those involved in Gober.9 Hence
the Court's reversal in Gober cannot well serve as the
ground for reversal here.

There are, however, other reasons why, in my opinion,
these convictions cannot stand. As to Billups, the record
shows that he brought one of the students to Shuttles-
worth's home and remained there while Shuttlesworth
talked. But there is nothing to indicate Billups' purpose
in bringing the student, what he said to him, or even
whether he approved or disapproved of what Shuttles-
worth urged the students to do. A conviction so lacking
in evidence to support the offense charged must fall under
the Fourteenth Amendment. Thompson v. Louisville,
362 U. S. 199.

On this score the situation is different with respect to
Shuttlesworth. Given (1) the then current prevalence of

* At the trial testimony was introduced showing that Gober and
Davis (two of the 10 defendants in the Gober case), as well as "other
persons" who "were present .. . in the Court room" when the
defendants in the Gober case were tried for trespass, attended the
meeting at Shuttlesworth's house. There was also testimony that
"other boys who attended the meeting" participated in "sit-ins" in
Birmingham on the same day that the Gober "sit-ins" occurred. The
record does not reveal whether the Gober defendants were the only
persons who participated in the "sit-ins," nor whether there were
others who were incited by Shuttlesworth but who did not thereafter
take part in "sit-in" demonstrations. The trial court's statement
that "you have here the ten students and the Court thinks they were
misused and misled into a violation of a City Ordinance" was made
in the course of sentencing the Gober defendants, not Shuttlesworth
or Billups (the trials of both of these groups of defendants having
been conducted seriatim by the same judge, who reserved sentencing
until all trials had been completed). It was in no sense a finding of
fact with respect to the crimes with which Shuttlesworth and Billups
had been charged.
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"sit-in" demonstrations throughout the South, 10 (2) the
commonly understood use of the phrase "sit-in" or "sit-
down" to designate a form of protest which typically
resulted in arrest and conviction for criminal trespass or
other similar offense, and (3) the evidence as to Shuttles-
worth's calling for "sit-down" volunteers arid his state-
ment that he would get any who volunteered "out of
jail," I cannot say that it was constitutionally impermis-
sible for the State to find that Shuttlesworth had urged
the volunteers to demonstrate on privately owned prem-
ises despite any objections by their owners, and thus to
engage in criminal trespass.

Nevertheless this does not end the matter. The tres-
passes which Shuttlesworth was convicted of inciting may
or may not have involved denials of equal protection,
depending on the event of the "state action" issue. Cer-
tainly one may not be convicted for inciting conduct
which is not itself constitutionally punishable. And
dealing as we are in the realm of expression, I do not think
a State .may punish incitement of activity in circum-
stances where there is a substantial likelihood that such
activity may be constitutionally protected. Cf. Garner
v. Louisiana, 368 U. S. 167, 196-207 (concurring opinion
of this writer). To ignore that factor would unduly in-
hibit freedom of expression, even though criminal liability
for incitement does not ordinarily depend upon the event
of the conduct incited?1

10 See Pollitt, Dime Store Demonstrations: Events and Legal Prob-
lems of First Sixty Days, Duke L. J. 315, 317-337 (1960). Appar-
ently the state courts took judicial notice of such demonstrations in
Alabama, which they evidently had the right to do. See, e. g., Green
v. Mutual Benefit Health & Accident Assn., 267 Ala. 56,99 So. 2d 694.

" See Wechsler, Jones and Korn, The Treatment of Inchoate
Crimes in the Model Penal Code of the American Law lhstitute:
Attempt, Solicitation, and Conspiracy, 61 Col. L. Rev. 571, 621-628
(1961).
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Were I able to agree with the Court that the existence
of the Birmingham segregation ordinance without more
rendered all incited trespasses in Birmingham immune
from prosecution, I think outright reversal of Shuttles-
worth's conviction would be called for. But because of
my different views as to the significance of such ordinances
(supra, pp. 4-6), I believe that the bearing of this Bir-
mingham ordinance on the issue of "substantiality" in
Shuttlesworth's case, no less than its bearing on "state
action" in the Gober case, involves questions of fact which
must first be determined by the state courts. I would
therefore vacate the judgment as to Shuttlesworth and
remand his case for a new trial.

These then are the results in these cases which in my
view sound legal principles require.
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8URBJME COURT OF THE UNITED STATES

.'No6. 7.--OropER TEM, 61982.

F. L. Shuttlesworth and
. Billups, Petiti On Writ of Certiorari to the. BiI~ips, Petitioners, --. . , o the

Court of Appeals of the
State of Alabama.

City of Birmingham.

[May 20, 1963.]

MR. CHIEF JUTICE WARREN delivered the opinion of
the Court.

The petitioners, both Negro ministers, were tried and
convicted in the Birmingham Alabama, Recorder's Court
for aiding and abetting -viblatiorn of the city ciriinial
trespass ordinafin. The ,coi' plith't filed with respect to
Suiittlesorth charged

,, ' d.mes the City of Birmingha. ,:Aiabama, a
municipal corporation, and comp ini that F. iL.
S, Shuttlesworth, within twelve months I>efore the be-
giniinig of this prosecution, and within the City, of
Birmingham or the police jurisdiction thereof, did
incite.or aid orabet in the violation of an ordinance
of the City, to-wit, Section 14368 of the General
City Codeof Birmingham of 1944, in that F., L.
Shuttlesworth did incite or aid or abet another person
to go or remain on the premises of another after being -
warned not to do so, contrary to and in violation of

t Birmingham General City Code,' 1944, § 1436 provides:
"After Warning-Any person who enters into the dwelling house,

or goes or remains on the premises of anotheraftek being warned not
to do soi shall on convictidni be punished as provided in Section 4,
provided, that this Section shall not apply to police officers in the
discharge of official duties."
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Section 824' of the General City Code of Birming-
ham of 1944." (Footnotes added.)

An identical complaint was filed charging Billups.

On appeal to the Circuit Court petitioners received a
trial de novo and were again convicted. Petitioner Shut-
tlesworth was sentenced to 180 days in jail at hard labor
and a fine of $100. Petitioner Billups was sentenced to
30 days and a fine of $25. On further appeal to the
Alabama Court of Appeals the convictions were affirmed.
,- Ala. App. -, 134 So. 2d 213, 215. The Alabama
Supreme Court denied writs of certiorari. 134 So. 2d 214,
215. Because of the grave constitutional questions
involved, we granted certiorari. 370 U. S. 934.

Though petitioners took separate appeals, they were
jointly tried in the Circuit Court. The evidence is
sketchy in character. Only one witness testified, a city
detective who had listened to petitioners' trial in the
Recorder's Court.' The detective testified to his recollec-
tion of the testimony of two college boys whom (among
others) petitioners were alleged to have incited to commit
the criminal trespass.

These two boys were James E. Gober and James Albert
Davis. They were convicted for criminal trespass in a
separate proceeding subsequent to petitioners' trial. In
Gober v. City of Birmingham, infra, p. -, decided this
day, we hold on the authority of Peterson v. City of
Greenville, ante, p. -, that the convictions of Gober and
Davis are constitutionally invalid. The detective stated

'Birmingham General City Code, 1944, § 824 provides:
"It shall be unlawful for any person to incite, or aid or abet in,

the violation of any law or ordinance of the city, or any provision of
state law, the violation of which is a misdemeanor."

* Petitioners objected to all of this testimony as hearsay and on
constitutional grounds, but these objections were overruled.
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that in the Recorder's Court.Gober and Davis had testified
as follows:

James Gober and James Albert Davis, both Negro
college students, went to the home of petitioner, Rev.
Shuttlesworth, on March 30, 1960, where there were other
college students. Petitioner, Rev. -Billups, drove Davis
there, and Billups was present when Shuttlesworth asked
for volunteers to participate in "sit-down demonstra-
tions." Gober "testified that in response to Rev. Shut-
(Iesworth asking for volunteers to participate in the sit-
down strikes that he volunteered to go to Pizitz at 10:30
and take part in the sit-down demonstrations." A list
wds made by someone, and Shuttlesworth announced he
would get them out of jail. Gober and Davis participated
in sit-down demonstrations on the following day as did
others who were present.

This is the sole evidence upon which the petitioners
were convicted. There was no evidence that any of the
demonstrations which resulted from the meeting were
disorderly or otherwise in violation of law.

Petitioners contend that there is no evidence to show
guilt of the charged offense. See Garner v. Louisiana,
368 U. S. 157; Thompson v. Louisville, 362 U. S. 199. We
need not reach that question since there is a more com-
pelling reason why these convictions cannot stand.

Petitioners were convicted for inciting, aiding, and
abetting a violation of the city trespass ordinance. The
trespass "violation" was that committed by the peti-
tioners in Gober v. City of Birmingham, 373 U. S. -. '
Since the convictions in Gober have been set aside, it fol-

'The trial court stated, "[Y]ou have the ten students and the
Court thinks they were misused and misled into a violation of a
COty Ordinance and has so ruled." As we understand the record,
these convictions were based upon the inciting of the 10 students who
are the petitioners in Gober.

28-063 0 - 44 - pC. 3 - IS
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lows that the present petitioners did not incite or aid
and abet any crime, and that therefore their own convic-
tions must be set aside.

It is generally recognized that there can be no convic-
tion for aiding and abetting someone to do an innocent
act. See, e. g., Edwards v. United States, 286 F. 2d 681
(C. A. 6th Cir. 1960); Meredith v. United States, 238 F.
2d 635 (0. A. 4th Cir. 195-); Colosacco v. United States,
196 F. 2d 165 (0. A. 10th Cir. 195-); Karrell v. United
States, 181 F, 2d 981, 985 (C. A. 9th Cir. 1050); Manning
v. Biddle, 14 F. 2d 518 (C. A. 8th Cir. 1926); Kelley v.
State, - Fla. -, 83 So. 909 (1920); Commonwealth v.
Long, - Ky. -, 56 S. W. 2d 524, 625 (1933); Cum-
mings v. Commonwealth, 221 Ky. 301, -, 298 S. W. 943,
948 (1927); State v. St. Philip, 169 La. 468, 125 So. 451,
452 (1929); State v. Haines, 51 La. Ann. 733, 25 So. 372
(1809); Wages v. State, - Miss. -, 49 So. 2d 246, 298
(1950); State v. Cushing, - Nev. -, 120 P. 2d 208,
215 (1941); State v. Hess, --- Wis. -, 288 N. W. 275,
277 (1939); cf. Langhain v. State, 243 Ala. 564, -, 11
So. 2d 131, 137 (1942).

Reversed.

222



APPENDIX F

California Law Review
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Thirteenth Amendment to the Constitution
.of the United States

CONSUMMATION TO ABOLITION AND KEY TO
THE FOURTEENTH AMENDMENT

Jacobus tenBroekc

Section 1. Neither Slavery nor Involuntary servitude, except as a punish.
ment for crime whereof the party shall have been duly convicted, shall exist
within the United States, or any place subject to their jurisdiction.
Section 2. Congress shall have power to enforce this article by appropriate
legislation.

-- The Tirteenth Amendment to the United States Constitution.

N THE political, social, economic and Judicial history of the United
States, the Thirteenth Amendment has had a minor, even an Insignifi-

cant part. Its history, subsequent to enactment, has never lived up to its
historic promise as the "grand yet simple declaration of the personal free.
dom of all of the human race within the jurisdiction of this government."'

Designed foi the sweeping and basic purpose of sanctifying and national-
Izing the right of freedom, few Indeed, have successfully Invoked it.Under
Its aegis, peonage-compulsory labor for debt-was uprooted as a legal
institutlof in ne Mexlco by act of Congress passed in 1867. Later appli.
catiloi f this statute and the Amendment have struck at state h.ws which,
while appearing i rely to punish fraud among laborers, had the actual
effect of punish g allure to p rfornm labor contracts a Ofthusof pe1 nslng
the victims. Statutes 6f Alabama, Georga and Florida were nulIle ~ which
made It a criminal offense to obtain advances ot moqey under a prone
to perform labor but with intent to defraud and which further made the
failure to perform the labor prima face evidence of the nteit to defraud. 1

Also nullified was an Alabama code prqvlslon under which additional cripm-
nailrosercutlons *ere available to keep a person already convicted of crime

Universnly of California. Thb a artkle In a mewhat iltered o i a Poiok of a book
to be published duri 1951 by the nlverdty of CalUfori.Pnau as tit s, Tii' Amt-
Sumvu Omos or ms Fovaramwtr Ausroutir .

I Mr, JfilS 1 l a StlsAhbetouse Cw, 16 Waln; 3 (US-IM);. i '-.
:PoAlockv.William, 3 S. 4 U(.9)S Tyor . orl, lI US ts (10941)1 Baby

V. Alabama, J19 VS. 119 (1911).
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at labor to satisfy the demands of his employer who had paid his fine and
costs. This is the sum of the Amendment's bounty. The Amendment is not
broad enough, the Supreme Court has held, to protect Negroes against
being driven from their job by force and terror;' to prevent color discrimi.
nations in the use of public conveyances, hotels and theaters;' to condemn
covenants forbidding the transfer of land to persons of negro blood;* to
authorize Congress to punish those who "conspire ... for the purpose of
depriving... any person .. of the equal protection of the laws or of equal
privileges or immunities under the laws."'

In reaching these rulings the Supreme Court has expressed and acted
upon two central ideas. The first is a conception of what the Amendment
denounces. In this view, it denounces "slavery and involuntary servitude."
These terms, "all understand," refer to "a condition of enforced compul.
sory service of one to another." They do not refer to the badges, incidents
and indicia which historically accompanied the "condition of enforced com.
pulsory service" and which were its legal supports and concomitants. Con.
sequently, the Amendment which abolished slavery did not protect men in
the rights which slavery denied. The denial of these rights-the right to
contract, sue, own property, enter the common callings of one's choice, for
example-though an inseparable incident to slavery was not what consti.
tuted slavery. The second is a conception of the relationship of the Thir.
teenth and Fourteenth Amendments and of the nature and province of each.
According to this view, both Amendments are basically prohibitive in char.
acter and therefore basically negative. They merely forbid the invasion of
certain rights. The congressional enforcement power, appended to both
Amendments, is limited to the obstruction and removal of such invasions.
It does not extend to the affirmative protection of the rights the invasion of
which is forbidden. There, however, the comparison ends. The prohibition
of the Thirteenth Amendment is absolute; that of the Fourteenth is re-
stricted to certain violators. Under the Thirteenth Amendment legislation
may be "direct and primary" operating upon the acts of individuals whether
sanctioned" by state authority or not. Under the Fourteenth Amendment,
legislation is confined to counteracting state laws and the actions of state
officials. Finally, the freedom guaranteed by the Thirteenth Amendment is
not nearly as comprehensive as the "liberty" safeguarded by the due pro-
ces clause of the Fourteenth Amendnent; nor does It include the privileges
and Immunities of citizens of the United States or the equal protection of
the laws protected by the other two clauses of Section One of the Four-
teenth Amendment.

The purpose of this article is to consider the historical correctness or
Incorrectness of these two ideas which, save for a brief period Immediately

* Reynolds v. United States, 9 U.S. 14 (1879).
4 Hodges v. United Sitate, 03 US. 1 (1906).
* Civil Right Cues, 109 USS. (18,).
*Corrigan v. Buckley, 71 US. 323 (1916).
SUnited States v. Hais, 106 U.S. 629 (18) i Butler v. Perry, 240 U. S. 311 (1916)1

Robertson v. Baldwin, 16S U.S. 2l (1971),
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following the adoption of the Amendment, have been repeatedly reaffirmed
through seventy-five years of interpretation and now are dogmatically ac-
cepted. The questions to be examined are: What were the historical pur-
poses of the Thirteenth Amendment? Was its "inciting cause" solely the
liberation of the enslaved Negroes? Was its intent merely to effect release
from physical bondage or was It to abolish as well the badges and incidents
of that bondage? Was the Thirteenth Amendment only the first step in a
comprehensive three-step plan designed, first, through the Thirteenth
Amendment, to abolish chattel slavery; second, through the Fourteenth
Amendment, to restore the freed Negro to a condition of civil equality; and
third, through the Fifteenth Amendment, to safeguard him in his political
righs-or contrarywise, was the Thirteenth Amendment, standing alone,
Intended to establish freedom and to protect all men, black and white, bond
and free fully and equally in the enjoyment of all the essential rights which
Inhere in and constitute that freedom?

If the Thirteenth Amendment is viewed first as the constitutional con-
summation of organized abolitionism and then as repeated and re-enacted
by the Fourteenth Amendment the historical answers to these questions
must be returned in favor*of the broadest alternative. The evidence that
the Thirteenth Amendment was so intended drawn from the period of the
Introduction and adoption of the Thirteenth Amendment and particularly
from the congressional debates upon it will be the subject of this inves-
tigation.'

II.

The original proposition for a constitutional amendment abolishing
slavery throughout the United States was introduced In the House by James
M. Ashley of Ohio on the. 14th of December, 1863. Ashley managed the
Amendment in the House; Lyman Trumbull of Illinois in the Senate. It
was debated bitterly and at length in the spring of 1864. It rode to easy
victory in the Senate but failed to secure the requisite two-thirds majority
in the House. This failur.made it an issue in the presidential campaign of
that year. In December, released from the limitations of his border-state
policy by Maryland's voluntary abolition of slavery and sustained by the
popular decision at the polls, Lincoln threw his full weight behind the
Amendment. The earlier negative action of the House was reconsidered in
January, 1865, arid, after a long debate in which nearly one-third of the
members participated, was finally reversed.

The discussions in the House and Senate in the spring of 1864 consti-
tute the first debate over the Thirteenth Amendment; those in the House
In January, 1865, the second. Since these were Integrally a part of a single
episode, we shall consider them together. A third Important congressional
debate respecting the Thirteenth Amendment occurred in December, 68$6
and the spring of 1866 In connection with the Freedmen's Bureau and Civil

* The evidence drawn from the goals and conSttutional theory developed and dlsehmiated
by the abolitonists over the preceding thirty years, s produced and examined 14 BRaoax,
Tas Axn-SAvYs OnuoWs or ruov ouanTKmT AMaustm (to be published 1951).
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Rights Bills and other implementing legislation. This debate will be sepa.
rately examined.

MO.
The congressional debates in the spring of 1864 and January 1865 make

plain that the traditionally accepted limiting answers to the questions posed
above were not the answers originally intended by the Amendment's spon.
sors or contemplated by its opponents.

As might be imagined from the subject and the historic occasion of
these debates, rambling discursions into history, morals, religion and poll.
tics were the order of the day. But, though the debates were, in these re-
spects, long and pedestrian, as concerns the meaning of the Amendment,
they were singularly illuminating. In fact, in one crucial phase, they were
unique: Many of the consequences of the Amendment forecast by the op.
ponents, far from being denied or minimized by the sponsors, were espoused
as the very objects desired and intended to be accomplished by the measure.

SWith the South no longer present in the Halls of Congress and the out.
come of the Civil War more or less clearly discernible, the whole character
of the slavery debate shifted. Slavery was defended as a positive good and
the true condition of the African race only by such rare "vestigial remain-
ders" of an earlier age as Fernando Wood of New York. Abolitionist barbs
about inhumanity, immorality, irreligion and sin now evoked little response.
The Christianizing, civilizing and humanitarian merits of slavery were con-
spicuously not presented. The economic and social argument that slavery
was indispensable to the prosperity and cultural refinement of the South,
central features of the positive good dogma, became subdued and periph-
eral. Natural rights to property, always a'constitutional bulwark to the
slavery system from the time of the Picken's speech and the Pinckney Re-
port in 1836, also had practically vanished, though abolition by constitu-
tional amendment was the ultimate contingency which the natural rights
argument was best adapted to meet. These positions, occupied for thirty
years by pro-slavery forces, now were left unmanned. In short, the battle
had ceased to be over slavery itself. With the victory of Northern arms,
slavery as a legal Institution was at an end, save in a few border states where
it could not hope long to survive surrounded by a free nation. Those who
resisted t(e Thirteenth Amendment-spokesmen of the loyal slave states,
Democrats and a few conservative Republicans-were in small part fight-
ing a rear-guard action for a pro-slavery cause they knew to be lost. Far
more importantly, they were organizing all of their forces for a last-ditch
stand against the second of the two revolutions which had been in progress:

hbe revolution in federalism.
The principal argument put forward by the congressional opponents

of tie thirteenth Amendment, accordingly, was that the measure consti-
tuted an unwarrantable invasion of the rights 9fthe states and a correspond-
ing unwarrantable extension of the power of the central government. In
fact, so unwarrantable was the invasion and the extension as to violate the
basic conditions of the federal compact,destroy the federal character of the
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government and subvert the whole constitutional system. "Within the scope
and reason of the Constitution," said Fernando Wood, Democrat of New
York:

... any amendment to it would be legitimate when ratified by the required
three-fourths of the states; but for those three-fourths to attempt a revolu-
tion in social or religious rights by seizing upon what was never intended
to be delegated by any of the parties to the compact would be a prodigy of
injustice. Carried out under the forms of law, a wrong more fatally so be-
cause made by the very highest authority. If an amendment were now
proposed to the Constitution declaring an establishment of religion or pro-
hibiting the free exercise of it by the citizen, it would be parallel with the
present and no more obnoxious than this is to merited condemnation ....
The local jurisdiction over slavery was one of the subjects peculiarly guard-
ed and guaranteed to the states, and an amendment ratified by any number
of states less than the whole, though within the letter of the article which
provides for amendments, would be contrary to the spirit of the instrument,
and so in reality an act of gross bad faith.'

It would therefore be unconstitutional. It would revolutionize rather than
amend the Constitution."'o

The opponents of the Amendment did not stop with sweeping declama-
tion. In one speech after another they itemized their fears and apprehen.
sions, the factors which made the measure revolutionary. "The slavery
issue," said Anton Herrick of New York, "which this resolution seeks to
finally settle ... is legitimately merged in the higher issue of the right of
the states;to control their domestic affairs, and to fix each for itself the
status, not only of the negro, but of all other people who dwell within their
borders."' " ... the amendment," added Williant S. Holman, of Indiana,
"confers on Congress the power to invade any state to enforce the freedom
of the African in war.or peace. What is the meaning of all that? Is freedom
the simple exemption from personal servitude? No, Sir, mere exemption
from servitude is a miserable idea of freedom. A pariah in the state,'a sub-
ject but not a citizen, holding any right at the will of the governing power.
What is this but slavery?"" Concluded Robert Mallory of Kentucky:
"... You propose to leave them (the emancipated negroes) where they
are freed, and p.tect them in their right to remain there. You do not in-
tend, however, to leave them to the .tender mercies of those states. You pro.
pose by a most flagrant violation of their rights to hold the control of this
large class in these various states in your own hands."" That the object of
the Amendment was not only to free the negroes but to "make them our
equals before the law," was a constant source of complaint." Elijah Ward
of New York, expressing his opposition to the Thirteenth Amendment, said,

*Cono. GOou, 38th Cong, st Sess. 2941 (1864).
o Davis of Kentucky, id. at App. 104; Saulsbury of Delaware, Id. at 1364; Pooll of

Kentucky, Id. at 1483.
1 Id. t2615.
IS Id. at 2692.
1s d.at 2982-83.
S See, e, Coxo. GLOss, 38th Cong, 2d Ses. 179.8O4 16 (1865).
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"We are now called upon to sanction a Joint Resolution to amend the Con*
stitutlon so that all persons shall be equal under the law, without regard to
color, and so that no person shall hereafter be held in bondage.""

Thus, the case of those who resisted the passage of the Thirteenth
Amendment was built ab ost entirely on opposition to the expansion and
consolidation of the national power. With slavery already dead, that ex.
pansion and consolidation would be neither great nor of continuing impor.
tance if the Amendment effected only a "simple exemption from personal
servitude." The thing that gave the revolution in federalism significance
was the sweeping conception of what the amendment did. Beyond toppling
over the corpse of slavery, most if not all elements of the congressional
opposition asserted that the amendment would guarantee to the emand.
pated negro a basic minimum of rights-equality before the law, protection
In life arid erson opportunity to live, work and move about-and that
Congress would 1 empowered to safeguard and protect these. Outside of
this area of basic agreement, opinions varied. Some charged that the amend.
ment was designed to bring about social equality;" others that miscegena.
tionir was within it purview; still others, that the enfranchisement" of the
negro was intended. But these diversities do not obscure the hard core of
common understanding among the opposition as to the meaning of the
amendment and what it would do.

The case made out by the sponsors and supporters of the Thirteenth
Amendment was no less explicit on this central issue. The amendment was
presented not as one step in a series of steps yet to come, not as an act of
partlil fulfillment, not as the opportunistic achievement df a limited objec.
tive; It was exultantly held up as "the final step," "the crowning act," "the
capstone upon the sublime structure"; the joyous "consummation of aboli.
tionism." To the proponents of the amendment, though slavery was dead,
the remote contingency of resurrection had to be provided against; the in-
cidents of slavery had yet to be obliterated; the emancipated negro and his
white friends had to be protected in the privileges and civil liberties of free
men; and the federal power as the instrument for achieving these purposes
had to be permanently assured. Victory In both revolutions needed to be
appropriately symbolized and made permanent.

Throughout the debates, these were the points the abolitionists ham.
mered home with ardor and relentlessness. As had been true of their con.
stitutional-attack from thb time of Its original formulation, two majorideas
were combined and recombined into a single argument and purpose: First,
the Lockean presuppositions about natural rights and the protective func.
t6io 6f government; second, slavery's denial of these rights and this pro.
tection not only to the black, bond and free, but to the whites as well, The
opening speech in the House debate, delivered by James .Wilson of Iowa,"

SuCoo. OrGs, 38th Cons, Ist Ses 2944, 2967 (1864).

SN1. at 18,16, 2963.
i* Coo. Oon, 38th Consg 1t SeaslW 199 (1664). ;
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chairman of the Judiciary Committee and co-author of the Amendment,
emphasized both of these elements and their interrelationship with clear-
ness and force. The system of slavery, Wilson argued, violated the clauses
of the Preamble, disregarded the supremacy of the Constitution, and denied
the privileges and immunities of citizens of the United States guaranteed
by the comity clause. Among those privileges and immunities were the rights
of the First Amendment---"freedom of religious opinion, freedom of speech
and press, and the right of assemblage for the purpose of petition." These
were rights which belonged "to every American citizen, high or low, rich
or poor... ," Yet to what extent were they respected as the supreme law
of the land "in states where slavery controlled legislation, presided in the
courts, directed the executives, and commanded the mob?" "Twenty mil-
lions of free men in the free states," he answered, "were practically reduced
to the condition of semi-citizens of the United States; for the enjoyment of
their rights, privileges and immunities as citizens depended upon a perpetual
residence north of Mason's and Dixon's line. South of that line the rights
which I have mentioned, and many more which I might mention, could be
enjoyed only when debased to the uses of slavery." He concluded, "it is
quite time, Sir, for the people of the free states to look these facts squarely
in the face, and provide a remedy which shall make the future safe for the
rights of each and every citizen." That remedy, thus aimed at the broad
objective of making, "the future safe for the rights of. ,. every citizen,"
was the seemingly narrow prohibition on slavery and involuntary servitude
contained in the Thirteenth Amendment.

The arraignment of slavery by Henry Wilson, veteran and eloquent
abolitionist Senator from Massachusetts, followed this same familiar pat.
tern.' Slavery was the "prolific mother" of mobbings, beatings, violence,
southern maltreatment of northern seamen abd citizens. Wilson asserted:

If this amendment shall be incorporated by the will of the nation into the
Constitution of the United States, it will obliterate the list lingering ves.
tigesof the slave system; its chattelizing, degrading and bloody codes; its
dark, malignant barbarizing spirit; all it was and is, everything connected
with it Or pettaning to It,. .. when this aihendment to the Constituzion
shall be consumated, the shackle will fall froi the limb 6ft1i hapless
bondman. . the'schbblhouse will rlse to enlighten the darkened intellect
of a race inimruted by long years of enforced ignorance. Then the sacred
rights' f humai nature, the hallowed family relatids of husband and wife,
parent and child, will be protected by the guardian spitri of tht law which
makes sacred alike the proud homes and lowly cabins of freedom. Then the
wronged ,ictlm of the slave system, the pbo whith man. . tnpoverlsed
debased, dlshonred by the system that mak toil badge of disgric, and
the instruction of the brain and soul of a man a crime, will... begin to run
the race of improvemntn , progress and elevation.
Senator Harlan of lowa elaborated on "the necessary Ind ehIt pilav-

ery which it was the speclc object of the amendment to ab411sh. These
were: "the beach of the conjugal relationship";, the abolitibn oft 0tepar.

2d.A13#ft 131(124(M). - *. .; 'I , 7
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ental relation, "robbing the offspring of the care and attention of his par.
ents"; abolition "of the relation of person to property," "the destruction
of the slaves' capacity to acquire and hold" (property), and the imposition
of "this disability on thelt posterity forever"; denial to the slaves "of a
status in court," especially, "the right to testify," "the suppression of the
freedom of speech and press, not only among those downtrodden people
themselves but among the white race"; "perpetuity'of the ignorance of its
victims."" This Amendment, argued E. C. Ingersoll of Illinois, will mean
"freedom of speech," "the right to proclaim the eternal principles of lib.
erty, truth and justice in Mobile, Savannah, or Charleston with the same
freedom and security as... at the foot of Bunker Hill Monument." It "will
secure to the oppressed slave his natural and God-given rights... a right
to live, and live in a state of freedom ... a right to breathe the free air, and
to enjoy God's free sunshine. ... A right to till the soil, to earn his bread
by the sweat of his brow, and to enjoy the rewards of his own labor ....
A right to the endearments and enjoyment of family ties." The Amend.
ment will mean "that the rights of mankind, without regard to color or race,
are respected and protected."" "This proposed Amendment is designed,"
argued William D. Kelley of Pennsylvania, "... to accomplish the very
purpose with which they charged us in the beginning, namely, the abolition
of slavery in the United States, and the political and social elevation of
Negroes to all the rights of white men.""

'The effect 6f such Amendment," said Godlove S. Orth, of Indiana,
will be to prohibit slavery in these United States, and be a practical appli-
cation of that self-evident truth, 'that all men are created equal; that they
are endowed by their Creator with certain unalienable rights; that among
these are life, liberty and the pursuit of happiness.'" What shall be done
with the former slaves and their masters? "... giving tb each equal pro-
tection under the law, bid them go forth with the Scriptural injunction, 'in
the sweat of thy face shalt thou eat bread.'"" Argued James M. Ashley
of Ohio:"

Slavery has for many years defied the government and trampled upon the
Natiniil Constitution b kidnapping, imprisoning, mobbing, and murder-
ing white citizens of the fn1ted States guilty of no offense except protesting
aganlt its terrible crimes. It.has silenced every free pulpit within its ter.
rible Itrol,.. .t has denied the masses of poor white children within its
power'te privilege of ree schools and made free speech and a free press
Impossible within its domain; ... it so constituted its courts that the com-
plaints,and appeals of these people could not be heard by reason of the
decision that black men had no rights which white men were bound to
respect."

1 CoMO. GLOs, 38th Cong, Ist Ses. 1439, 1440 (164).
tf. at2989,2990. "

.Comto. OPw, 38th Cong, Id Seass pt. , 142.43 (1i6S).

Stis O. GM o (14 16for the ageche of Thomas T. Davis of New
Yo at 1$4 , l86) John A. Kassona of Iowa at 193 (Jan. 10, 16S)I Nathanki B.
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Thus the congressional debates in the spring of 1864 and January 1865
explode the traditionally accepted beliefs about the scope and meaning of
the Thirteenth Amendment. They show that the proponents of the measure
intended thereby a revolution in federalism; that the opponents of the
Amendment understood that intended purpose and made It virtually the
sole basis of their opposition to the Amendment; that thus the Amendment
was passed by Congress in the face of the well-articulated fear that it would
revolutionize the federal system and the publicly expressed purpose to do
so, that is, with complete agreement between proponents and opponents as
to its effect. To grasp this revolution, these debates make clear, one need
only to appreciate the three-fold meaning of the word "slavery" as then used
and understood. What was the "slavery" which the Thirteenth Amendment
would abolish?

In the first place, the Amendment would strike "the shackle ... from
the limbs of the hapless bondman." It would destroy slavery's "chattelizig,
degrading and bloody codes." Slavery in its narrowest and strictest sense
--slavery as legally enforceable personal servitude-would thus be forever
"put down and extinguished." This much the Amendment would certainly
do. But this much had already been done by other acts and events. With
respect to slavery in this primary and limited sense, little remained to be
accomplished by the Amendment except to give "comipleteness and perma-
nence to emancipation." And that the Amendment was intended to do.

Secondly, slavery which was within the reach of the Aniendrient ex-
tended far beyond the personal biurdenof the slaves and the characteristics
of immediate bondage. The congressional debates repeated What the history
of abolitionism had already made abundantly clear. The freedcolored er-
son, South and North, as the abolitionists knew and had labored for him,
was only less degraded, spurned and restricted than his enslaved fellow.
ie bore all the burdens, badges and Indicia of slavery save onlyithe tech.
nical one. His freedom along with that of his enshackled brother had been
an integral part of the life and work of "the Great Crusade." His slavery
as well as that of the "hapless bondman" was to be abolished by the Thir-
teenth Amendment.

The opposite of slavery is liberty. The liberty which the abolition of
slavery would b'npg about, spelled out by thirty years of arti-slavery con-
troversy, was how again itemized and detailed In the congressional debates.
The Amendment would "convert into a' man that which the law had de-
clared to be a chattel." It would be "a'practical apilicati6 of that self-
evident truth 'that all men are created equal thath they ae ehdowed by
their Creator with certain unalienable lights.'" It woild'brin the C6tn-
stitution into avowed harmony with the Declaration of Indepetidence. ' It

Smithers of Delware at al (Jan. 1 1865); Or~~Cy Smith of Kenit y t 233 Qa. II,
18ss) Jaii $. Rollins of Missourl at i (Jain., 13$S) Wlliain Hllby 6f CalifoHikft 478
(Jan. s, 186$); Lyman " Tmrtbull of Illinois (1st BSi.) At 13 '(Ma(.k , 1864)T John B.
Henderson of Mlisour at 1465 (Aptil , 1864) I Charles Sumner of Massachusetts at 1494
(AIpl 164i ) Pnt1 ff o! New Yo rkt 261 (May 31, 1864) Jon F. Farnworth oE
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would recognize and confirm the principle that "nature made all men free
and entitled them to equal rights before the law." It would "secure to the
oppressed slave his natural and God-given rights," "the sacred rights of
human nature," "the rights of mankind." It would assure that these rights
were "respected and protected"; it would "give to each, equal protection
under the law." It would safeguard the right to be educated to the "race
imbruted by long years of enforced ignorance." "The hallowed family rela.
tions of husband and wife, parent and child," would "be protected by the
guardian spirit of that law which makes sacred alike the proud homes and
lowly cabins of freedom." It would guarantee to the free Negro "the right
to live," "the capacity to acquire and hold property," the "right to till the
soil, to earn his bread by the sweat of his brow, and to enjoy the rewards
of his own labor." It would make certain that all of these rights would
receive "the protection of the government," the protection of "equal laws,"
and that the Negro would be given "a status in court," especially the un.
trammeled right to testify.

Thirdly, the slavery which was to be abolished by the Amendment con.
sisted of the incidents of the system which impaired and destroyed the
rights of the whites. In part, the framers, sponsors and supporters of the
Thirteenth Amendment felt that, with chattel bondage abolished and the
Negro elevated to legal and civil equality, the pulsing heart of the system
would be stilled and all of.the appendages would soon atrophy and disap.

pear. Some of the outgrowths-the "nameless woes," the "suniless agonies
of civil war," the "sweltered venom", filling the hearts of the Southern
people, the "dark and malignant hatred of the free states"-some of these
outgrowths of slavery would die automatically and they could not in any
event be legislated out of existence. Others could; and the Thirteenth
Amendment was intended as specific legislation or as authorizing specific
legislation against these. It was meant to be a direct ban against many of
the evils radiating out from the system of slavery as well as a prohibition
of the system itself. It would bring to an end the "kidnapping, imprisoning,
mobbing and murdering" of "white citizens of the United States, guilty of
no offense." It would make it possible for white citizens to exercise their
constitutional right under the comity clause to reside in Southern states

regardless o'-their opinions. It would carry out the constitutional declara-
tion "that each citizen of the United States shall have equal privileges in

every other state." It would protect citizens in their rights under the First

Amendment and comity clause to freedom of speech, freedom of press,
Freedom of religion and freedom of assembly. It would "make the future

safe for the rlghk of each and every citizen."

This then was the slavery which the Thirteenth Amendment would
abolish: the involuntary personal servitude of the bondman; the denial to

die blacks, bond and free, of their natural rights through the fllure of the
government to protect them and to protect them equally; the denial to the

whites of their natural and constitutional rights through a similar failure

of government. Statedafirmatively, and in the alternative phrases and con.
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cepts used repeatedly throughout the debates, the Thirteenth Amendment
would: first, guarantee the equal protection of the laws to men in their
natural and to citizens in their constitutional rights; and/or, second, safe-
guard citizens of the United States equally in their constitutional privileges
and immunities; and/or, running a bad but nevertheless articulated third,
enforce the constitutional guarantee to all persons against deprivation of
life, liberty, or property without due process of law.

Just as the major elements of unity in abolitionist constitutional and
natural rights theory emerged in the congressional debates over the Thir-
teenth Amendment and formed the explicitly articulated as well as the
broadly historical basis of the Amendment, so the divergent elements of
abolitionist doctrine equally manifested themselves. They also supply a
basis of the Amendment and add to our understanding of it.

As it had long before and did even more sharply later, the question of
the enfranchisement of the Negro divided anti-slavery men, leadership as
well as rank-and-file. Those who thought of this as an immediately desir-
able goal or as a necessAry consequence of the social compact or the Con-
stitution were, however, undoubtedly a small minority. In the congressional
debates, Democratic spokesmen often insisted that the Republicans in-
tended, under the TCiirteenth Amendment, to give the freed Negro the vote,
"to be used throughout all time for the purpose of keeping control of the
federal government, and of the (Southern) states."" Such politically
minded Jacobins as Stevens, Wade and Chandler doubtless saw the likely
party advantage to be derived from giving the Negro the vote. That the
enfranchisement of the freedmen would result from the Thirteenth Amend-
ment or could be achieved under it, whether for partisan political or more
generally abolitionist ends, was, however, not avowed or admitted even
by the most extreme of the Radicals. If it was believed at all by those who
put the Amendment across, it belongs in the category of secret or conspira-
torial intentions. Josiah B. Crinnell, representative from Iowa, spoke the
stock and historically correct answer of the abolitionists to the charges of
the Democrats:

But we are met with another objection, that if we emancipate we must en-
franchise als. I deny the conclusion; but I should not be deterred from the
move, even if Itwere correct. A recognition of natural rights is one thing,
a grant of political franchises is'quite another. We extend to all white men
the protection of law when they land upon our shores. We grant them
political rights when they comply with the conditions which those laws
prescribe. IfUpolitical rights must necessarily follow the possession of per-
sonal liberty, then all but male citizens in our country are slaves."

The principal source of disagreement among the abolitionists revealed
by the debates over the Thirteenth Amendment was, of course, the very
one which had served as the basis of the ohly imp6 tant doctrinal difference
on constitutional questions which had developed in the movement* It had

T Coo. G Or, 38th Cong., 2d Sess. 179 (186).
SId. at 302.
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originated in the late thirties and persisted down through the Civil War.
It had nothing to do with the scope of abolitionist objectives. It had to do
only with the constitutional means of achieving those objectives. Did Con.
gress have the power by direct action to abolish slavery in the states under
the Constitution as it existed or was an amendment necessary before such
action could be taken? In other words, was the Thirteenth Amendment
declaratory or amendatory? Did it simply reaffirm what the Constitution

,already provided or did it change the Constitution or add to it?
.Onrthis question the abolitionists were split. Some hardened constltu.

Stional apostates, like Charles Sumner, unequivocally took the position in
the debates that the Thirteenth Amendment would be entirely declaratory,
that under the Constitution as it then stood Congress could, "by a single
brief statute ... sweep slavery out of existence." In Sumner's view, such
a statute was authorized by the common defense and war clauses, by the
republican form of government guaranty, and by the due process provision
of the Fifth Amendment. The last named, especially was "in itself alone
a whole bill of rights," "an express guarantee of personal liberty and an
express prohibition against its invasion anywhere," "in itself .!:a source of
power" for Congress to carry out the guarantee and to enforce the prohibi-
tion everywhere in the country?. Other abolitionist sponsors of the Amend.
ment leaned heavily on the declaratory theory but were less explicit about
congressional power to enforce the anti-slavery provisions of the Constitu.
tion and perhaps believed thatit did not exist. Wilson's important March 18,
1864 speech typified and gave expression to the attitude of this group.' It
was left to James M. Ashley of Ohio, however, to state the declaratory
theory in its basically nationalistic, anti-state compact constitutional rami.
fications."3 In an able speech, delivered in January, 1865, he substantially
recapitulated the doctrine developed by Spooner and Tiffany, and in some
phases, by J. Q. Adams. "The unity and citizenship of the people," Ashley

* asserted, "existedbefore the Revolution, and before the national Constitu.
tion," In fact, it was in order "to secure" this "unity," this "pre-existing
nationality," this "national citizenship," for which "life, fortune and honor"
had been periled in the Revolution that the Constitution was formed. "The
utter idefensibility of the state sovereignty dogmas, and ... the supreme
power intended by the framers of the Constitution to be lodged in the Na-
tioral Government" were particularly demonstrated by the republican form
of government guarantee and the comity clause of the Constitution. The
comity clause "secures nationality of citizenship"; "a universal franchise
which cannot be confined to states, but belongs to the citizens of the Re-
public."

The abolitionists who believed that the Thirteenth Amendment was
amendatory, that it would revise or change the Constitution, harkened back
to the stand of the American Anti-Slavery Sodety, adopted originally in its

t Coico. Owsa, 38th Cong, Ist Ses. 149 st seq. (1864).
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Constitution of 1833 and copied in the Constitutions of most of the state
and local anti-slavery societies. The United States Constitution not only
did not authorize Congress to uproot slavery In the states where it existed
but it protected slavery there. Elsewhere-in the District of Columbia, ti
the Territories--Congress possessed the power and the duty to act in behalf
of freedom. And, moreover, Congress was bound to exercise the powers it
possessed over the District, the Teiritories and Interstate commerce to
hedgestaveryin, to confine it "to the spbts italready polluted." But beyond
that, Congress could not constitutionally go "lo touch slavery ni the states."
"... such, Sir, was my position," said Thaddeus Stevens, the leading ex-
ponent of this view in the 1865 debates "'not disturbing slavery where the
Constitution protected it, but abolishing it wherever We have the constitu-
tional power, and prohibiting its further extension." "As the Coistitution
now stands" "the subject of slavery has not been entrusted to us by the
states, and , . therefore its reserved,"" '

Placed in the context of this constitutional divergeicy among the aboli-
tionists, the function of the Thirteenth Amendment Is not confused but
clarified. The split between the declaratory and ainendatory'the6rists shows
that there was disagreement about how the Thirteenth Amedidmen affected
the pre-existing Constitution but none about the meaning of the Constitu-
tion after the adoption of the Amendment. To the declaratory theorists who
believed both that the Constitution was anti-slavery and that Congress Was
empowered to carry out the' anti-slavery provisions of it, the Thirteenth
Amendment would confirm, reaffirm, reiterate; it Would bring out anew the
true nature of the Constitution which had been "degradedito6 eart chains
so long that its real character" was "scarcely knoMi." To th declaratory
theorists who belved that the Constitution was ant-slaveiy but that a
power of enforcenitnt was lacking, the Thirteenth Amendrient commanded
freedom all over again and provided a means "to carry it into effect," "a
remedy" against disobedience. T6 the amendatory theorists the Thirteenth'
Amendment brought about a fundamental change: It took from the states
what hitherto had,been constitutionally reserved to their, the poqwertt iro.
tect or promote slavery; it abolished slavery throughout the country, n
tionalized the right df freedom and made the national C0Qgress th org4a
of enforcement. Thus, in the eyes of all abolitionists, the Thirteeth AAmend-
ment either gave or confirmed c6igressional power to enforce a cnstitu-
tional prohibition against slavery everywhere in the United States; knd the
liberty which Congress now had constitutional mandate to enforce was not
just the liberty of the blacks but the liberty of the whites as well and in-
cluded not just freedom from personal bondage but'protection in a wide
range of natural and constitutional rights. The revolution in federalism
had been given its ultimate constitutional sanction.

The Thirtenith Aitendfenit was declared ratified ad i' fore De-
cember 18tfi, 1865. Metnwhile, on December Sth the 3th Congrs had

MId at 26-. .
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convened. The great issues of reconstruction which that Congress was to
face were emerging and taking shape in men's minds: fiscal retrenchment,
the rp-establishment of balancebetween civil and military authority, re-
build(ngthe political structure of the rebel states, finding a new basis on
vwhb1ci o .esurrect the shattered economy and society of the South. Stand-
ing in the forefront of these problems was what to do with the freedmen,
"the everlasting, inevitable Negro.' This was the question which "puzzled
allbrains and vexed all statesmanship." Loosened not only from the legal

ut the economic ties which fixed their place In society and their part in pro-
duction, many of them wandering aimlessly about .the countryside or
huddled near Northern Army camps and in philanthropic centers, the vic-
tims alike of continued white oppression and of their own long past of slav.
ery, the forme:bondmen constituted a vast relief and welfare problem as
well as a problem of legal protection and Lockean political theory. All
shades of Republican opinion agreed that the care of the race emancipated
by the war and made by circumstances the wards of the nation was the
responsibility of the nation. "We have," said Thaddeus Stevens, "turned
or are about to turn loose four million slaves without a hut to shelter them
or a cent in their pockets. The diabolical laws of slavery have prevented
them from acquiring an education, understanding the commonest laws of
contract, or of managing the ordinary business of life. This Congress is
bound to look after them until they can take care of themselves."" ,

, The national responsibility had been.discharged in part by an earlier
comprehensive act passed in the preceding March, coordinating and cen-
tralizing through the Freedmen's Bureauexisting war time organizations for

e care of the liberated Negro. The bureau had been given' far-reaching
jgrl Fiction: It had been made the general guardian and, backed by the

united States Army, the guarantor of the general welfare and interests of
the former slaves. It had been given charge of their family relations and
was to supervise charitable relief and educational work among them. It
was to aid them in the purchase or lease of land and to distribute aban.
doid langs to them. It had been given jurisdiction of all controversies in
which freedmen were involved whether blacks alone were concerned or
Vittes alsoerepartles, The whole realm of Negro-White labor relations
in the South had been made the province of the bureau. It was to safeguard
the freedmen against victimization by white employers, against oppressive
working conditions and unreasonably low wages, against coercion, intimi.
4daton or anything remotely. approaching involuntary labor or actual slav-
ery. The bureau had been thus empowered to play an Important, if not a
detern)inative part, in the process of reorganizing and reconstituting tbh
social and economic ife of the South and In Insuring genuine freedom to
the former slaves.

But at best protection afforded by the Freedmen's Bureau was tempor-
ary, rregularly administered, and inadequate. Broader and more explicitly
statutory guarantees wer regarded as necessary if the freedmen were to be

3Coo. Ow.s, 39th CoD., 1st ses. 74 (186).
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given both something more than parchment rights and freedom from the
forms of bondage. Hardly were the doors of the 39th Congress opened be-
fore an assortment of bills was introduced for this purpose. Representative
Farnsworth of Illinois offered a resolution which, though concerned primar-
ily with the rights of Negro soldiers, declared generally that "as all just
powers of government are derived from the consent of the governed, that
cannot be regarded as a just government which denies a large portion of.
its citizens who share its pecuniary and military burdens" the right to ex-
press their consent, "and which refuses them full protection in the enjoy-
ment of their inalienable rights."" Representative Benjamin F, Loan of
Missouri. submitted a resolution directing the select committee on free-
dom to consider "legislation securing the freedmen and the colored citizens
of the states recently in rebellion the political and civil rights of other ctif-
zens of the United States.," Senator Henry Wilson of Massachusetts spon-
sored a bill confined to the rebel states and to be enforced by the Army and
Freedmen's Bureau. It declared null and void all "laws, statutes, acts, 6rdi-
nances, rules and regulations" establishing or maintaining "any inequality
of civil rights and privileges" on account of color or previous slavery."
Senator Sumner of Massachusetts introduced two bills embodying much the
same program. They struck down in the Confederate States "all laws and
customs ... establishing any oligarchical privileges and ahy distinction of
rights on account of color or race." They ordained that "all persons in such
statesare recognized as equal before the law." They gave the coutts of the
United States exclusive jurisdiction of all suits, criminal or civil, to which
a person of African descent was a party."

These proposals all failed of enactment. They are significant because
they show that the early statutory plans to safeguard the human rights and
essential interests of the freedmen revolved about certain central ideas:
"full prtectio- in the enjoyment of their inalienable rights"; "equality of
civil rights an4 privileges"; the same rights as other citizens; equality
before the law. the common denominator, settled in men's innds by thirty
years of abolitionist proselytization as the basis for and a means of achiev-
ing Negro rights, was thus the concept of the equal protection of the laws for
men's civil, i.e. natural, rights. The failure to adopt these meastires was not
due to any doubts about the propriety or adequacy of the basis and means,
They were immediately replaced in the Republican program by other meas-
ures featuring the same elements. The principal objection made by fellow
Republicans was rather that.the legislation was too narrowly conceived,
being based on the war power, confined to the rebel states, and aimed only
at the annulment of bad laws. The great need and opportunity was to make
the protection permanent, to cast it in universal form (though Immediately
and primarily the boon of the freedmen), to make it applicable to the whole

., .-. . "ild4. a.
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country and to ground it firmly not in the old Constitution but in the New
Amendment.

In the achievement of these wider purposes the leadership of Senator
Trumbull in his capacity as chairman of the Senate Judiciary Committee
soon became dominant. As he saw it, the task was to "abolish slavery, not
only in name but in fact." Becaute "it is idle to say that a man is free who
cannot go and come at pleasure, who cannot buy and sell, who cannot en.
force his rights," Congress must "give effect to the provision .. . making
all persons free."s3 It must wipe out the remnants, badgesand indicia of
slavery. It was to enable Congress to do this-or rather to remove all doubt
and argument about Congress' power to do this-that Section Two of the
Thirteenth Amendment had been added. The time had come to implement
that Amendment qnd use that power. Trumbull's Civil Rights Bill and its
supplementary companion, an Amendment to the Freedman's Bureau Act,
became almost immediately the heart of the Republican legislative program.

The congressional battle that raged around these two bills" constituted
the third Important debate over the Thirteenth Amendment. By the Amend.
ment, the principle of universal liberty had been established. The Freed.
men's Bureau and Civil Rights bills represented the efforts of the Amend.
ment's framers, acting contemporaneously with its ratification, to imple-
ment the Amendment and define the principle. This debate, accordingly,
had the distinct advantage of being evoked by specific legislative plans, of
being tied down to a particular application of the liberty insured by the
Amendment. As a result, not only did attention necessarily focus on Section
Two of the Amendment granting Congress power of enforcement, but the
persons and the rights protected, the area of asserted state sovereignty In.
vaded and the notion of liberty itself-all were given concrete significance.

Basically, the two acts proceeded upon exactly the same theory: That
the way to implement the Thirteenth Amendment and secure liberty was to
protect men in their "civil rights and immunities" and to do so directly
through the national government-the agents of the bureau in the one case,
the federal courts in the other. The rights and immunities thus to be na.
tionalized and protected, morover, were not to be "left to the uncertain and
ambiguous language" of a general formula. They, or some of them were to
be "distinctly specified." Section One of the Civil Rights Bill and Section
Seven of the Freedmen's Bureau Bill, accordinglycontain an identical list
of the civil rights of men to be guaranteed by the national government. The
list Is short but the rights enumerated are sweeping. The first-"the right
to make and enforce contracts"-safeguards men in their labor relations,
business affairs and ordinary transactions. The second-the right to buy,
sell and own real and personal property-Is virtually indispensable in our
system to the maintenance of life itself, let alone anything like economic
improvement. The third-the right "to sue, be parties and give evidence"-

8$ Cozo. GUto 39th Cong., st Seu. 43 (186S).
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238



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

guarantees access to the judiciary as the normal means of maintaining
rights; guarantees, that is, the protection of the courts. The fourth-the
right to "full and equal benefit of all laws and proceedings for the security
of person and estate"-is an explicit guarantee of the "full" and "equal"
protection of men in their persons and their property by laws. The right to
the equal protection of the laws-the'right to have other civil rights pro-
tected and equally by laws-is thus itself counted among men's fundamental
"civil rights and immunities." Moreover, this is not only a matter of receiv-
ing the benefit of such laws. The detriment of the laws, the punishment
under them, may iot be unequal, may not be different for identical offenses,
without a similar violation of civil rights.

Taken together, read in the light of their abolitionist origins and stated
purposes, these bills were the practical application of the idea of equality
as an essential principle of liberty. They represented the progress from
abolitionist constitutional and political theory to abolitionist law, from
doctrine to enactment. Consistent with those origins and purposes, and
with the facts of federalism as the abolitionists had learned them, in a third
of a century of struggle the federal government alone was to be the agency
of enforcement. Thus was effected a complete nationalization of the civil
or natural rights of persons.

Neither of the bills was confined to the Negro. The Freedmen's Bureau
Bill extended the protection and services of the bureau to "refugees and
freedmen in all parts of the United States." The Civil Rights Bill covered
"the inhabitants of any state or territory of the United States." The first,
however, dealt almost exclusively with freedmen and black refugees, con-
talned many welfare and educational features which had a special relevance
to the Negro, and extended beyond the rebel states in order to permit the
bureau to operate in loyal Delaware and Kentucky where slavery had been
abolished by the Thirtenth Amendment and to aid the thousands of freed.
men who had migrated into Southern Illinois, Indiana and Ohio. The Civil
Rights Bill was intended to be permanent, truly countrywide and inclusive
of "persons of all races." The debates over these bills contain many refer
ences to loyal southern whites "who have been reduced froin men almost t6
chattels because of their fidelity to our flag, to our constitution, and to this
country" and who therefore need national "care" and "protection."

Nor was either of these bills restricted to the corrective'removal of dis:
criminatory state legislation or official action. The Freedmen's Bureau Bill
prohibited the denial of the mentioned rights if the denial was "in conse.
quence of any state or local law, ordinance, police, or other regulation;
custom, or prejudice.. ." The use of the word "custom" to some extent,
and of the word "prejudice" altogether, removes the limitation Imposed by
the earlier words in the section. An abrogation of civil rights made "in con-
sequence of anjy tate or local .. .custom or prejudice" might as easily be
perpetrated by private individuals or by unoffical community activity as
by state officers armed with statute or ordinance. Moreover, Section Seven

40 Cob. Otoa, 3hi Con, at 'sm. 438 (1866). ' ' 1' '
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of the.Freedmen's Bureau Bill was part of a large and comprehensive sys.
tern fo the care of the freedmen. That system encompassed not merely safe.
guarding the Negro against discrininatoty state legislation, but against in.
evasions of his rights and the essential conditions of his freedom from What-
ever source private-outrage, employer oppression or official action.' The
language of the Civil Rights Bill Is more ambiguous. While it provides that
"the inhabitants of every race and color ... shall have the same right to
make and enforce contracts," and so forth, a possibly restrictive proviso
is added: 'Any law, statute, ordinance, regulation or custom, to the con-
trary notwithstanding" If this proviso be taken to limit'the category of
invaders of "the same rights to make and enforce contracts" and so foith,
And if the omission of the word "prejudice" from the list be ei phased,
the case for confining the application of the bill to the nullification of state
acts is put in its most favorable light. Thus to confine the bill, however,
overlooks the use of the word "custom." It also disregards the fact that the
proviso may not apply to the prohibition, appearing earlier il the same
sentence, against any "discrimination In civil rights ot immunites among
the inhabitants." But, in any event; the "full and equal benefit" provisions
of both the Civil Rights and Freedmen's Burieau bills immediately broad.
ened their coverage to include state inaction as well as state action. "Full
and equal benefit' of all laws and proceedings for the protection of person
and property can in many cases, only be afforded by extending protection
to the unprotected rather than withdrawing protection from those who have
it. Invasions of civil rights made possible by the failure of the state to
supply protection, consequently, fall within the language set forth.

SThe congressional debates make this point clear. A great deal was said
about the infamous Black Codes. They were only less rigorous than the slave
codes which they had replaced. Under them;ihe freedman was socially an
outcast, industrially a serf, legally a separate and oppresed Class. Slavery,
abolished by the organic law of the nation, was in fact revived by these
statutes of the states. Knowledge of this was prominently displayed In the
Congressional Globe. TheBlack Codes were read, analyzed, dissected in
detail. Their obliteration unquestionably was a sipcific object of the Freed-
men's Bureau and Civil Rights bills. But the senators and representatives
also had before them a sizeable body of data bearing on the treatment of
the Negro, the loyal White and the Northerner in the South by private in-
dividuals and unofficial groups. General Grant's report; In other respects
most helpful to the conservatives; was used by the radicals for its declara-
tion that "In some form, the Freedmen's Bureau is an absolute necessity
until civil law is 'established and enforced, securing to the freedmen their
rights and full protection." Carl Schurz's report, while conflicting with that
of General Grant with respect to many aspects of national policy and con-
ditions in the South, agreed in its emphasis on the need to protect the freed.
men both against "oppressive legislation" and "privatepersecution." Ac-
counts in newspapers northand south, Freedmen's Bureau and other official
documents, private reports and correspondence were,all addu c to show
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that "murder, shootings, whippings, robbing and brutal treatment ot every
kind," were "daily inflicted" on freedmen and their white friends." Much
of this evidence was contested as to its truth, but, true or false, It showed
the realm of fact that was within the contemplation of those who framed
and ptt across the Freedmen's Bureau and Civil Rights bills. Moreover,
though opponents denied or minimized the facts asserted, they did notlcoi-
tend that the bills in question would not reach such facts if they did exist.
Private outrage and atrocity were, equally with the Black Codes, evils
which this legislation was designed to correct.

The persistent questions now recur: How was this vast system for the
national protection of the civil rights of men "of all races" derived from the
Thirteenth Amendment? Could it be sustained by .a mere prohibition
against "slavery and fnvoluntary servitude?" Are these words of the
Amendment of such a character as to accomplish or confirm a revolution
in th9 federal system?

The answers to these questions, abundantly and clearly supplied by the
earlier debates ovet the Thirteenth Amendment, were now again repeated
by the sponsors and supporters of the Civil Rights and Freedmen's Bureau
bills. Not so however with respect to those who opposed them. Democrats
and a fringe of conservative Republicans now switched to a restrictive in-
terpretation of the Thirteenth Amendment. The liberal view of its language
which they had adopted in opposing Its passage they now rejected as never
having been correct, The evil of Negro elevation and equality which they
had loudly proclaimed it would bring about they now Insisted had not been
intended,to be achieved by it.. :

In the third debate over the Thirteenth Amendment, the Democrats
and some Republicans took the position, frst, that the Amendment merely
dissolved the relation of.master and slave. Said Senator:Edgar Cowan of
Pennsylvania, for example, "nobody pretends that it [the Amendment]
was to be wide In its operation than to cover the relation which existed
between the master and hiL Negro African slave .. that particular relation
and the breaking of it up, is the subject of the first clause of the Amend.
ment, nd it does not extend any further, and cannot by any possible impli
cation, contortion, or straninig, be made to go further... ." Section two
"was intended ,. to give to the Negro the privilege bf the habeas corpus;
that Is, If anybody persisted in the face of the constitutional amendment In
holding him as a slave, that he should have an appropriate .emedy to bb
delivered." "  : . ..

To this narrow constructionist argument as to the meaning of "slavery'!
and Its abolition, was added weight from another source, namely, Seward's
folly in labeling Section Two of the Amendment, a limitation on rather than
a grant of power to Congress." Though the interpretation and the nmotive

"t See eg., Coo. Owon, 39th Cong., Irt Se# 95, 168, 39, 340, 48, .S .: . -
aCoxo. GOuw, Ist Sess 39th Cong.: Cowa at 499 (Jan. 30, 1866)1 Sausbuur at 11)

(Dec. 21, 15), 416 (Jan. 29, 1866) Hendrkks at 311 (Ja. 19, 166). .-
49 Sewrd, as Secrary of State, tegrapbed the provisional governor of South Carou*

Perry, when the Uttet objected that Section Two of the Thirteenth Amndment might be coe
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behind it were not difficult to explain, in view of Seward's well-known con.
ciliatory and political tendencies to be all things to all men, yet, coming
from one with Seward's connections with the administration and former
connections with the abolitionist movement, this pronouncement supplied
welcome ammunition to the Democrats and reactionaries who resisted all
change. It also had an effect upon the radicals. While many of them de-
nounced it as untenable, Thaddeus Stevens accepted it as a statement of
administration policy and therefore as showing the necessity for a new
amendment.

Still a third basis of the narrow constructionism now expressed by the
Democrats and some Republicans related directly to the revolution in
federalism brought about by the Thirteenth Amendment if it were held
to sustain the Freedmen's Bureau and Civil Rights bills. Those measures,
it was clearly recognized, were an exercise of congressional power in the
regulation of the civil status of the inhabitants of the states, vested iii the
United States courts a jurisdiction over property, contracts, and crimes
hitherto all btt universally conceded to be the exclusive province of the
states, and established the national government as the protector of the in.
dividual rights against state oppression or against oppression due to state
inaction. To many a conservative of that day, unaware of or still resisting
the great change that thirty years of abolitionism had wrought and the
Civil War had confirmed this "seemed like a complete revelation of the
diabolical spirit of centralization, of which only the cloven hoof had been
manifested heretofore." "Are we to alter," Asked Cowan, "the whole frame
and structure of the laws, are we to overturn the whole Constitution in order
to get at a remedy for these people?" The.Thirteenth Amendment "never
was intended to overturn this government and revolutionize all the laws of
the states'everywhere." "If under color of this constitutional Amendment,
we have a right to pass such laws as these," "we have a tight to overturn
the states themselves completely.""

While the opponents of the Freedmen's Bureau and Civil Rights bills,
in the third debate over the Thirteenth Amendment, thus precisely reversed
their position as to the meaning and effect of the Amendment, sponsors and
supporters of the legislation adhered strictly to their earlier expressed doc-
trines..Senator Trumbull, a principal! draftsman both of the Thirteenth
Amendment and the Civil Rights Bill, in his speech opening the debate on
the latter, described their relationshi 'to each other, The Civil Rights Bill,
he said, was "intended to give effect' to the Thirteenth Amendment by se-
curing "to all persons within the United States practical freedom."' "Of

truted ; authoriig legislation protecting cvl rights that his objection was "querutlou" that
the clause was restrictive n its character. Cozio. OWs, ist Ses, 39th Cong. 43 (186S).

*4 Cown; GOoas Ist Ses, 39th Cong, (186) i Cowan at 499.
4 Few of the radicals took the cavalier view of the constitutional problem that Senator

Fesenden did. He was ver doubtful about the contitutlonality of the bureau bill, especially

the land purchase provisloa. He thought he might In an extreme case go a far as Trumbull
and say this was necessary to make the lave free and that Conress could do whatever was
necery for that purpose. 0 cannott work the problem out, and obody else an, to show that
athe Constitution tself there is a clear power; but I can work the problem out to show that
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what avail," he asked, "was the immortal Declaration" of Independence
to the millions of slaves? "Of what avail to the citizens of Massachustts,
who, a few years ago, went to South CaQolina to enforce aconstitittional
right In court that the Constitution of the United States declared that the
citizens of each state shall be entitled to all th' privileges and immunities of
citizens in the several states? And of what avail will it now be that tih Con-
stitution of the United States has declared that slavery shall int exit, if
in the late slaveholding states Jaws are to be enacted and enforced depriving
persons of African descent of privileges which are essential to freemni?

"It is the Intention of this bill to secure those rights, What lights? 'T
natural rights f 'men specified, i the Declaration and the privieges and
immunities of citizens under the comity clause. Trumbull implies here and
makes plail elsewhere In his speech that these two sources referred to the
same rights. How is the protection of these natural rights of men, these
privileges and immunities of citizens-as now listed In the Civil Rights Bill
-authorized by the Thirteenth Amendmert?

Said Trumbull:

It is difficult, perhaps, to define accurately what slavery is and liberty is.
Liberty and slavery are opposite terms; one is opposed to the other. We
know that in a civil government, In organized society, no such thing can
exist as natural or absolute liberty. Natural liberty is defined tobetthe-

"Powerof atinkg as oe thinks fit, without any restraint p; control,
unless by the law of nature, being a right inherent in us by birth, and
one of the gifts of God to man in his creation, when he Imbued him with
the faculty of will." .

But every man Who enters society gives up a pat of this natural Iberty,
which is the liberty of the savage, the Iberty which the wild beast has, for
the advantages he obtains in the protection which civil government gives
him. Civil liberty, or the liberty which a person enjoys In society, s thus
defined by Blackstone:

"Civil lirty is not other than natural liberty, so tar rstained by
human laws and no further, as is necessary and expedient forthe general
advantage of the public." '

That is the liberty to which every citizen is ehittled; that is the liberty whlch
was intntded to be secu'rid by the Declaration of Independente and t~e

SConstitution of the United States, originally and more especially by the
Amendment which has recently been adopted: and In a note to Blackstone's
Commentaries it is stated that-.

"in this defni!tjon f ciil liberty it to be uiherstod, or rathr .
expressd,t that the restraints introduced by the law should be equal to
all or as much so as the nature of things will admit" " '

Then, str,:1 tke it that ahy statute which is not'' :ual 6.. al, a. d which
deprived any citizen of civil rights which re u to otr c tiens, i
unjust encoachment upon bhi liberty; and is, in fact, a bade of servitude
which, by the Constitution, Is prohibited. We may,perhaps, arrive at a ro.:o

te powtr may bt found whe the potldv necesity 6f h thi l c er ret rehiblu
snut be done, and must be done by U m Governmeat a oftherhi
iks toepetld to do, 4nd tht t ad a perfect 4ih6 do. I.
**. ' **i * .i'- * *.*> . . : '' : >.., ' ' '.'*< ' ! .. " '. :. -.' ^ -,i ' * .. * . *
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correct definition of the term "citizen of the United States" by referring to
that clause of the Constitution which I have already quoted, and which de-
clares that "the citizens of each State shall be entitled to all privileges and
immunities of citizens in the several States.'! What rights are secured to the
citizens of each State under that provision? Such fundamental rights as
belong to every free person.4

S Many other speeches are to the same effect. Senator Johq Sherman of Ohio expreed
his belief that "it is the duty of Congress to give to the freedmen of the southern States nompf
prOteleorf in 0 their slwCOl righA." The Thirteenth Amendment left "no doubt" of the power
of Congress to do so. "Here," he said, "is not only a guarantee of liberty to every inhabitant

Sof the United States, but an express grant of power to Congress to secure this liberty by appro.
private legislatrion.Now, unless a man may be free without the right to sue and be sued, to plead
and be impleaded, to acquire and hold property, and to testify in the court of Justke, then
Congress has the power, by the express terms of this amendment, to secure all these rights To
say that a man is a freeman and yet is not able to assert and maintain his right, In a court of
justice, isa negation of terms. Therefore the power is expressly given to Congress to secure al
thet rights of freedom by appropriate legislation. The reason why this power was given is also
drawn from the history of a clause of the Constitution," namely, the comity clause, Article 4,
Section 2. There never was any doubt about the construction of this clause of the Constitution
-that is, that a man who was recognized as a citizen of one State had the right to go anywhere
within the United States and exercise the Immunity of a citizen of the United States; but the
trouble was in enforcing this constitutional provision." "To avoid this very difficulty, that of a
guarantee without a power to enforce it, this second section of the constitutional amendment
was adopted, which does give to Congress in clear and express terms the right to secure, by
appropriate legislation, to every person within the United States, liberty." COKO. GLuaE, 39th
Cong., Ist Sess. 41 (1866).
* Senator William Stewart, moderate from Nevada, said, "I am In favor of legislation under
the constitutional amendment that shall secure to.him (the freedman] a chance to live, a chance
to hold property, a chance to be heard in the courts, a chance to enjoy his civil rights,a chance
to rise the alq of humanity, a chance to be a man. .. , We have given him freedom, and
that implies that he shall have all the civil rights necessary to the enjoyment of that freedom.
The Senator from Illinois has introduced two bills (the Freedmen's Bureau and Civil Rights
bills] well and carefully prepared, which if passed by Congress will give full and ample protec-
tion under the constitutional amendment to the negro in his civil liberty; and guarantee to him
civil rights, to which we are pledged." Id. at 298; see similar remarks'by Stewart, Id. at 110,
111, 297, 445., .

Senator Henry Wilson of Massachusetts argued... "we must see to it that the man made
free by the Constitution of the United States, sanctioned by the voice of the American people,
is a freeman Indeedl that he can go where he pleases, work when and for whom he pleases; that
he can sue and be sued; that he can lease and buy and sell and own property, real and personal;
that he can go into the schools and educate himself and his children; that the rights and guar-
antees of the good old common law are his, and that he walks the earth, proud and eret In the
conscious dignity of a free man, who knows that his cabin, however humble, is protected by the
just and equal laws Of his country." Id. at 11l.

Senator Henry S. Lane from Indiana maintained: "They (the hegrbes] are free by the
constitutional amendment lately enacted, and entitled to all the privileges and immunities of
other free citizens of the United States. It is made your especial duty by the second section
of that amendment, by appropriate legislation to carry out that emancipation. If that second
section were not embraced In the amendment at all your duty would be as strong, the duty
would be paramount, to protect them in all rights as free and manumitted people. I do not
consider that the second section of that amendment does anything but declare what is the duty
of Congress, after having passed such an amendment to the Constitution of the United States,
to secure them in all their rights and privileges."

"What are the objects sought to be accomplished by this bill? That these freedmen shall
be secured in the possession of all the rights, privales, and immunities of freemen; In other
words, that we shall give effect to the proclamation of emancipation and to the constitutional
amendment, Id. at 603.

See aso Trumbull's remarks, id. at 3, and Senator Sumner's remarks, I. at 91. See
Cook, i. .at 12. .

dMatia F. Ihayer of Pennsylvan umnaoed that the constitutional (oundatloa of the
Civil Rights Act was to be found in the Tirt th Amedment, the comity claus and that
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Trumbull thus elaborated the natural rights philosophy underlying the
Thirteenth Amendment and implementing legislation. While he later points
to the black codes as instances of discriminatory state legislation which it
is the aim of his bills to prevent, it is plain from this excerpt that he is also
thinking of individual action based on custom or prejudice and made pos-
sible by the absence of state legislation or other restraint. Accordingly, he
argues that in a state of nature all men are free to act as they please, without
any restraint, except such as may be imposed by the law of nature. Upon
entering society "every man ... gives up a part of this natural liberty ...
for the advantages he obtains in the protection which the civil government
gives him." So liberty or'civil liberty is what one gets in society as a result

clause "which guarantees to all the citizens of the United States their rights to life, liberty and
property." Id. at 2464.

Representative James F. Wilson of Iowa, chairman of the House Judiciary Committee,
introduced the Civil Rights Bill in the House with even more sweeping constitutional declra-
tions than those of Trumbull in the Senate. He planted the bill squarely upon the Thirteenth
Amendment which made "a specific delegation of power to Congress." He argued "A man who
enjoys the dvil rights mentioned in this bill cannot be reduced to slavery. Anything which pro-
tects him in the possession of these rights insures him against reduction to slavery." But if the
bill in Its enlarged operation step out of the bounds of this express delegation of power," Wilson
found it constitutional still. He said 'f citizens of the United States, .a such, re entitled to
possess and enjoy the great fundamental civil rights which it is the true office of Government
to protect, and to equality in the exemptions of the law, we must of necessity be clothed with
the power to insure to each and vperyditisen these things which belong to him asa constituent
member of the great national family. Whatever these great fundamental rights are, we must be
invested with power to legislate for their protection or our Constitution fails in the first and
most important office of government." Wilson went on to fnd that these "great fundamental
rights" were the natural rights of men. He defined them with Blackstone and Kent as the right
to personal security, personal liberty and private property. "Before our Constitution was
formed, the great fundamental rights which I have mentioned, belonged to every person who
became a member of our great national family. No one surrendered a Jot or tittle of these rights
by consenting to the formation of the Government. The entire machinery of government as
organized by the Constitution was designed, among other things, to secure a more perfect enjoy-
meat of these rights. A legislative department was created that laws necessary and proper to
this end might be enacted. A udicial department was erected to expound and administer the
laws. An executive department was formed for th6 purpose of enforcing and seeing to the exe-
cution of these laws. And these several departments of government possess the power to enact,
administer, and enforce the law 'necessary and proper' to.secure these rights whkh existed
anterior to the ordination of the Constitution.

"Upon this broad principle rest my ustfication of this bl. I assert tht we possess the
power to do those things which governments are organized to dol that we may protect a dtiiu
of the United Statet against a violation of his rights by the law of a ingle State; that by our
laws and our courts we may Intervne to maintain the proud character of American cdtiemhp ;
that this power permeates our whole system, Is a part of It, without which the States can run
riot over every fundamental right belonging to dtizens of the United States; that the right to
exercise this power depends upon no express delegation, but runs with the rights it designed
to protect; that we possess the same latitude in respect to the selection of peans through which
to exercise this power that belongs to us when a power rests upo express deletion; and that

the decisions whih support the latter maintain the former." IU. at 11.
Senator Reverdy Johnson of Maryland took a narrowervkiw of the Thirteenth Amendment

but believed that the attributes of citisenslp could be conferred on the free Negro by authbori-
lng him under the judiciary artkkcl to sue, contract, be a witness, etc. "If I am right ... that
we can authorize them to sue, authorize them to contract, authority them to do everything
short of voti, It Is not because there Is a6ythbng nl the Cootitution of t United States that
confers he authority to give to a negro the right to ntrf ct but It Is because it Is a necrz,

cidental function of a Government that it should have authority to provide that the

of everybody withh Its imit shall be protected ad protected slike," I. at SA

*0o o-0 *0 4 -pt. I -IT
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of governmental restraint on the conduct of others. Without such govern.
mental restraint, that is, without such laws and their enforcement, there is
no civil liberty. Hence the absence of laws is a denial or withholding the pro.
tection which was the reason for creating or entering civil society. All of
this was said so often and so earnestly, not only by Trumbull but by the rest
of the sponsor of this combined constitutional and legislative program that
it cannot be doubted as the common doctrinal foundation. Constitutional
historians, too, have well understood it. The reason it bears repetition and
re-emphasis here is that Trumbull and the okher sponsors did what consti.
tutional historians have not so well understood; he took the next step of
articulating the relationship of this natural rights philosophy to the con.
cept of the equal protection of the laws. "Then, Sir," he said in summing
up, "I take it that any statute which is not equal to all, and which deprives
any citizen of civil rights which are secured to other citizens, is an unjust
encroachment upon his liberty; and is, in fact, a badge of servitude which,
by the Constitution, is prohibited." Civil rights which are "secured to other
citizens"-"secured" how? By the only method by which rights can be
secured, namely, by supplying protection, by imposing restraints on those
who would invade the rights. Hence, deprivationo" or "denial" of laws
"not equal to all" will occur just as much by failure to supply the protection
or impose the restraints as by black c6des imposing specialburdens on a
selected class.

Emphasizing this same central issue Senator Jacob M. Howard from
Michigan, cast the argument in tetnrs of the rights that were denied to
slaves. "What is a slave?" A slave, Howard answered after the manner of
abolitionists for thirty years preceding, "had no rights, nor nothing which
he could call his own. He had not the right to become a husband or a father
in the eye of the law.... He owned no property, because the law prohibited
him. He could not take real or personal estate either by sale, by grant, or
by descent, or by inheritance. He did not own the bread he earned and ate.
He stood upon the face of the earth completely isolated from the society in
which he happened to be; he was nothing but a chattel, subject to the will
of his owner, and unprotected in his rights by the law of the state where he
Happened to live." " The opposite of the slave is'the free man; .the opposite
of slavery is liberty. The Thirteenth Amendment's abolition of slavery,
therefore, is a declaration "that all persons in the United States should be
free." But what is freedom? Freedom is the possession of those rights
which were denied to the slave, i.e., natural or civil rights. The Radicals
differed as to the length of the list of natural rights but they agreed that it
was at least as long as that presented in Section One of the Civil Rights and
Section Seven of the Freedmen's Bureau bills. The possession of these
rights depends upon protection by government; indeed, so much so, that
protection by government is regarded as one of men's civil rights or as a
"necessary incident" of men's civil rights. Governments act through laws
and hence the protection which governments are instituted to supply must

1 Coao. OGrn, 39th Cong, 1st Sees. 503504 (1866).
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be by laws. Thus the Thirteenth Amendment made all men free, that is,
restored civil rights to those who had been deprived of them and entitled
them to the protection of the laws-in this case, according to Section Two,
the laws of Congress.

William Lawrence, a member of the Ohio delegation, in a carefully
worked out speech delivered in the House marked out the foundations of
the Civil Rights Bill in even greater detail and comprehensiveness." He
argued that "so far as there is any power in the state to limit, enlarge or
declare civil rights, all these are left to the states." In this sense, the Civil
Rights Act merely provided that "whatever" of the listed civil rights "may
be enjoyed by any shall be shared by all citizens in each state." All of this,
however, was subject to the "limitation that there are some inherent and
inalienable rights, pertaining to every citizen, which cannot be abolished
or abridged by state constitutions or laws." Thus far, Lawrence is saying
that, within the area.of its optional operation, if the state acts at all, it
must treat everybody alike. But with respect to "the inherent and inalien.
able rights, pertaining to every citizen" the state must refrain from passing
"constitutions and laws" which "abolish or abridge them." The duty of the
state, however, does not end with the observance of this negative limitation.
Lawrence goes on to add: "There is in this country no such thing as legis-
lative omnipotence. When it is said in state constitutions that 'all legisla-
tive power is vested in a Senate and House of Representatives,' authority is
not thereby conferred to destroy all that is valuable in citizenship. Legisla-
tive powers exist in our system to protect, not to destroy, the inalienable
rights of men." In the case of the inalienable rights of men or citizens, then,
the obligation of the state is not discharged until it has furnished whatever
protection is necessary to maintain those rights, i.e., full or ample protec-
tion.

Lawrence then bears down directly on citizenship and its particular
rights. The citizenship section of the Civil Rights Act, he said, was declara-
tory. But even if it.weren'ti the national government by virtue of its sov-
ereignty and the constitutional section about a rule of uniform naturaliza-
tion has complete authority over citizenship, including the power to declare
what rights appertain to it. Lawrence quotes the Declaration of Indepen-
dence, the Preamble and the Fifth Amendment to show that three of the
rights of citizens are life, liberty and property. "It has never been deemed
necessary to enact in any constitution or law that citizens should have the
right to life or liberty or the right to acquire.property. These rights are
recognized by the Constitution as existing anterior to and independent of
laws and all constitutions." Furthermore, not only are these rights "inherent
and indestructible, but the.means whereby they.may be possessed and en-
joyed are equally so."

It is idle to say that a citizen shall have the right to life, yet to deny him
the right to labor, whereby alone he can live..It is a mockery to say that a
citizen may have a right to live, and yet deny him the right to make a con.
4 d. at 1832.
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tract to secure the privilege and the rewards of labor.'It Is worse than mock.
ery to say that men may be clothed by the national authority, with the
character of citizens, yet may be stripped by state authority of the means
by which citizens exist....

Every citizen, therefore, has the absolute right to life, the right to per-
sonal security, personal liberty, and the right to acquire and enjoy property.
These are rights of citizenship. As necessary incidents of these absolute
rights, there are others, as the right to make and enforce contracts, to pur.
chase, hold, and enjoy property, and to share the benefit of laws for the
security of person and property.

It is not enough to note that this statement of Lawrence is an explicit
articulation of the natural rights philosophy and that in it the natural
rights of men are identified also as the rights appertaining to citizenship,
important though these facts are in understanding both the significance
of the Thirteenth Amendment and the concepts and clauses of the Four.
teentH Amendment. Even nore significant is the way in which Lawrence
ties all this up with the equal protection concept and thus spells out the
meaning of that concept. The equal protection requirement is itself a
"necessary incident" of men's natural rights mad 'consists of a negative
limitation and an affirmative command. Failure of the legislature to supply
the protection which it was instituted to supply is a denial of the require.
ment quite as much as a legislative enactment singling out a particular
group for abusive treatment. Lawrence repeats this point over and over
again. "Now," he said, "there are two ways in which a state may undertake
to deprive citizens of these absolute, inherent and inalienable rights: either
by prohibitory laws, or by a failure to protect any one 6f them."*

In the discussion of the scope and nature of the Thirteenth Amendment
and the constitutionality of the Freedmen's Bureau bill and Civil Rights
bills the role of the idea of equality, it can be seen, again was a dominant
one. This results from the close connection between the idea of equality and
the idea of governmental protection. In truth, the fact of very great im-
portance is that these two notions often were inseparably intermingled. "I
have thought," said Timothy H. Howe, abolitionist Senator from Wiscon-
sin, "that it belonged to republican institutions to carry out, to execute the
doctrines Of the Declaration of Independence, to make men equal. That
they are not equal in social estimation, that they are not equal in rental
culture, that they are not equal in physical stature, I know very wel; but
I have thought the weaker they were the more the government was bound
to foster arid protect them. It government be designed for the protection of
the weak, certainly the weaker men are the more they need its protec-

* Again Lawrence said, "If the people of a state should become hostile to la e class of
naturalized citizens and should enact laws to prohibit them and no other cities from ming
contract, from suing, from giving evidence,from Inherltind, buying, holding, or selling prop.
erty, or even from coming into the state, that would be p(ohibitory legislation. If the state
should simpl enact laws for native born diSens and provide no klw under'whkh natutdased
citizens could enjoy anyone of these rights, and should deny them all protection by dv process
or penal enactments, that would be a denial of Justce." - .
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tion." 0 So it is the protection of the laws that makes men equal. Moreover,
this was not.an attitude confined to the radicals. Senator Edgar Cowan,
Pennsylvania conservative, put it thus: "What is meant by equality" Is
that if a man "is assailed by one stronger than himself the government will
protect him to punish the assailant. It means that if a man owes another
money the government will provide a means by which the debtor shall be
compelled to pay,... that if an intruder and trespasser gets upon his land
he shall have a remedy to recover it. That is what I understand by equality
before the law.""

The usual notion of the equal protection of the laws is that it is a com-
parative concept. The requirement is mnet if one man has the same right as
another. Men are protected equally if all of them are not protected. This
comparative view was the one expressed by Senator Henry Wilson of Mas-
sachusetts.

He said:
By the equality of man, we mean that the poorest man, be he black or
white... Is as much entitled to the protection of the law as the richest and
proudest man .... We mean that the poor man, whose wife may be dressed
in a cheap calico, is as much entitled to have her protected by equal law
as Is the rich man to have his jeweled bride protected by the law of the
land.... That the poor man's cabin though it may be the cabin of a poor
freedman in the depths ofthe Carolinas is entitled tt the protection of the
same law that protects the palace of a Stewart or an Astor."
The significant thing is-that these two conceptions, both idetiftying

equality and governmental protection, but the one stating the equal protec-
tion of the laws as a comparative, the other as an absolute right of Individ.
uals are basically Identical..The first blush impression that they are diffei-
ent arises from a failure to realize that there is a constant and assumed
factor in both of them, namely, the obligation of government to supply pro-
tection. When Wilson says that the poor man has the same right to protec-
tion that the rich man does, he is not saying that the poor man would have
no complaint if neither he nor the rich man received protection. He is say-
ing in effect that the rich man has a right to protection; the poor man has a
right to protection; they have the same right to protection. Both are en-
titled, all men are entitled, to the protection of the laws;If some men do not
receive it, they aredenied the full or the equal protection of the laws. If all
men reelve the full protection of the laws, they equally receive the protec-
tion of the laws dr they receive the equal protection of the laws. On the
other hand If tene equally receive the protection of the laws, they all re-
ceive thefull protection of*the laws since it is assumed that the protection
of the laws will always be supplied in some form and to mostpeople. In
this context, the equal~" protection of the laws and the "ful' rotection
of the laws are evrtually synonyns. the useo i .boti words, 'full" and
"equal" in the iFreedmen's Bureau and Civil Rights bills is thus highly

SCo.OWs, a3th Conso, Ist Se. 4 8 (1864).
1 Id., at $42.

i Id. it 343.
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significant. Elsewhere, throughout the discussion and in other bills, these
wotds are used sometimes together, sometimes alternatively, but always
redundantly or interchangeably.

The equal protection of the laws, then, as an integral part of the social
compact-natural rights doctrine, and as nourished, matured and under-
stood by the abolitionists, was far from the simple command of compara.
tive treatment that courts and later generations have made it. Freemen, all
men, were entitled to have their natural rights protected by government.
Indeed, it was for that purpose and that purpose only that men entered
society and formed governments. Once slavery was abolished, the legal
pretense for withholding the protection of the laws from some people was
at an end. Those people, too, must then be protected fully, equally. The
equal protection of the laws, is thus a command for the full or ample pro-
tection of the laws. It is basically an affirmative command to supply the
protection of the laws. This is its primary character. Its negative on gov.
ernmental action is secondary and almost incidental. In the words of Sen.
ator Yates' resolution, it Is a command that all persons "shall be protected
in the full and equal enjoyment of all their civil . .. rights."" This view
makes intelligible Trumbull's otherwise odd statement that "any statute
which is not equal to all, and which* deprives ihy citizen of civil'rights
which are secured to other citizens, is an unjust encroachment upon his
libetty, aind is bi fact, a badge of servitude which, by the Constitution, is
prohibited."

In a revealing Inipromptu speech on December 19, 1865, Senator Trum.
bull summed up the essential features of the Thirteenth Amendment and
his purpose in sponsoring the Freedmen's'Bureau Bill:

I desire to give notice that I shall to-morrow, or on some early day there-
after, ask leave to introduce a bill to enlarge the powers of the Freedmen's
Bureau so as to secure freedom to all persons within the United States, and
protect every individual in the full enjoyment of the rights of person and
property and furnish him with means for their vindication. In giving this
notice I desire to say that it is given in view of the adoption of the consti-
tutional amendment abolishing slavery. I have never doubted that, on the
adoption of that amendment it would be competent fot Congress to protect
every person in the United States in all the rights of person and property
belonging to the free citizen; and to secure these rights is the object of the
bill which I propose to introduce. I think it important that action should be
taken on this subject at an early day for the purpose of quieting apprehen.
sions in the minds of many friends of freedom lest by local legislation or a
prevailing public sentiment in some of the States persons of the African
race should continue to be oppressed and Ip fact deprived of their freedom,
Sand for the purpose also of showing to those among whom slavery has here-
tofore existed that unless by local legislation they provide for the real free-
dom of their former slaves, the federal government will, by virtue of its own

* authority, see that they are filly protected.
The bill which I desire to introduce is intended to accomplish these ob-

a CoKo. GLos, 39th Cong, Ist Seas. 42 (1866), Senator Rchard Yates, IIlinols (Jam. 2,
1866).
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Jects. I hope there may be no necessity for enforcing such a bill in any part
of the Union; but I consider that under the constitutional amendment Con-
gress is bound to see that freedom is in fact secured to every person through-
out the land; he must be fully protected in all his rights of person and
properly; and any legislation or any public sentiment which deprived any
human being in the land of those great rights of liberty will be in defiance
of the Constitution; and if the states and local authorities, by legislation or
otherwise, deny these rights, it is incumbent on us to see that they are
secured."

This casual-utterance, is a clear-cut expression of the state's affirma-
tive duty to protect as well as its negative obligation not to pass discrimina-
tory legislation, of the authority of Congress to protect Negroes against in-
dividual invasions of their new-found freedom and civil rights when the
inaction of the state or its failure to supply protection make such invasions
possible, and of the Thirteenth Amendment as the constitutional foundation
upon which this.radical redistribution of power rested. Trumbull speaks of
securing freedom to all persons and protecting every individual in "the full
enjoyment of the rights of persons and property" and the means of their
vindication. Later it is plain he is thinking entirely of blacks and is using
these universal words simply because he is Intent on raising the blacks to
the standard of the whites. The use of the universal words thus has & sig.
nificance inextricably intertwined with the idea of equality. "Full enjoy-
ment of the rights of persons and property" and the means of their vindica.
tion is the "equal" enjoyment of these rights. That enjoyment on the part of
the recently freed Negroes was rendered far less than full or equal by legisla-
tive enactments, such as the Black Codes, prohibitory in their nature which
singled out the Negro for separate and abusive treatment. These accord.
ingly fell within the ban of the Amendment and of congressional power.
"Full enjoyment of the rights of persons and property" was less than a
reality also by reason of "a prevailing public sentiment in some of the
States;" that is to say, that by reason of the deep-rooted prejudices and
attitudes toward the Negro translated into private action and community
pressure, "persons of the African race continue to be oppressed and in fact
deprived of their freedom." So these, too, are within the ban of the Amend.
ment and within the reach of congressional power under it. Not however as
an original matter. The primary duty of protection is still with the states.
It is only when acting they act discriminatorily or when not acting they
fail to supply protection against private inroads the federal power springs
into lifeThe Southerners are accordingly toid that "unless by local legisla-
tion they provide for the real freedom of their former slaves, the federal
government will by virtue of its own authority see that they are fully pro-
fected.'? So "full enjoyment of the right'ot person and property" is the same
as "equal enjoyitent" of those rights; and the "full enjoyment' of such
rights depend 'upon (1) the absence of discriminatory state legislative or
other official action and () the presence of adequate affirmative protection

a CoMO. bids, 3s9th Con, it Ses. 4i (186), Senator IkUchard Yat Diiaos (Ja.9i
1866).
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to prevent or cope with individual invasions. This then is equal protection.
At the very foundation of the system constructed out of the Thirteenth
Amendment and the Freedmen's Bureau and Civil Rights Bills is an idea
of "equal protection" as far flung as the problem of human rights and as
substantive as any guarantee of those absolute rights could well be.

The striking thing then about the Thirteenth Amendement is that it was
intended by its drafters and sponsors as a consummation to abolitionism in
the broad sense in which thirty years of agitation and organized activity
had defined that movement. The Amendment was seen by its drafters and
sponsors as doing the whole job-not just cutting loose the fetters which
bound the physical person of the slave; but restoring to him his natural,
inalienable and civil rights; or what was the same thing in other words,
guaranteeing to him the privileges and immunities of citizens of the United
States. Slavery and liberty were contradictory and mutually exclusive
states. If slavery were abolished then liberty must exist. But liberty in
society, civil liberty, consists of natural liberty as restrained by human
laws protecting all men in their antecedent rights and being both general
and equal. Nor, carrying out this well articulated major premise and the
diplomacy of the Fathers in 1787 was any word of caste or color used in
the Amendment. And so within its ambit is the power "to secure freedom
to all persons, and protect every individual in the full enjoyment of person
and property and the means of their vindication." Thus underlying the
narrow words of the Amendment and imported by them into the Constitu.
tion are the theories of Locke, the Declaration of Independence, the Declar.
ation of Rights in the state constitutions and the fundamental principles of
the common law. This was the effect of a prohibition of slavery and involun.
tary servitude; and a grant of power to Congress to enforce it by appro.
priate legislation designated the agency and imposed the responsibility for
the protection of the rights thus nationalized.'

V.
The one point upon which historians of the Fourteenth Amendment all

agree, and indeed, which the evidence places beyond cavil, is that the Four-
teenth Amendment was designed to place the constitutionality of the Freed.
men's Bureau and Civil Rights bills, particularly the latter, beyond doubt."

M Three of the Justices of the Supreme Court, in opinions delivered at circuit'before the
post belium reaction and counterrevolution had set in, took this broad view of the Thirteenth
Amendment and concluded that the Civil Rights Act was constitutional under it: Justice Swayne
In United States v. Rhoes 1 Abb. 28 (U. S. 1866); Chief Justkce Case in Matter of Elisabeth
Turner, 1 Abb. 84 (U.S. 1869); Justice Bradley in United Statey.v Crulkshank, I Woods 308,
318 (1. S. 1874). The Rhode case involved the right of a Negress to testify against a white mas
in the courts of Kentucky, denied by the laws of that state. In the Turn case, the Chief Justice
struck down under the "full and equal beneft of all laws" provision of the Civil Rights Act,
a Maryland system for apprenticing freed Negro children to their former masters under condl-
tions'more rigorous than those applied to other apprentices. See also Smith v. Moody, 26 Ind.
299, 306 (1866); People V. Washington, 36 Cal. 658 (1869); el. Bowlln v. Commonwealth,
2 Bush $ (Kentucky 186?).

s6 FA , Tax ADo ro ov rT Fovmarmau Aummcnr (1908) Fairman, Doe the
Fowteeau Aswemwet Inerorprele t Rh Bi of RJUitgkt 2 STAw. L. Rr. S (1949); WAUWso
EquAurr An D Ta Law (1938).
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The principal source and nature of the doubt have already been indicated
in the discussion of the third debate over the Thirteenth Amendment. The
doubt related to the capacity of the Thirteenth Amendment to sustain this
far-reaching legislative program. The Thirteenth Atnendment, it had been
argued, was designed merely to free the slave from personal bondage. Sec-
tion Two restricted rather than enlarged its scope. And, in any event, the
amendment could not be construed as destroying or seriously modifying
the federal system as it existed hitherto. Primarily these arguments were
raised by those who were basically opposed to the Civil Rights and Freed.
men's Bureau bills. But the impetus thus given a new amendment was sug-
mented by other doubts entertained by some of the staunchest friends of
the legislation. From the very beginning of the Thirty-ninth Congress, there
were those who felt that the rights secured in the Civil Rights and Freed-
men's Bureau bills, especially as they applied to the Negro, should be
placed beyond the power of shifting congressional majorities. This group
did not question the program by which the rights of individuals were na-
tionalized, by which the jurisdiction of the states was ousted if not properly
exercised and that of Congress and the Federal courts instituted. They felt
that this program should be made an inescapable obligation of the whole
federal government-pot merely a discretionary alternative of Congress-
by fixing it in the Constitution itself. This idea, well defined at the beginning
of the Thirty-ninth Congress among the radicals, gradually spread and be-
came the conviction of the overwhelming majority of all Republicans, radi-
cals and conservatives alike.

Thus the Thirteenth Amendment played an important pait in the evo-
lution of the Fourteenth Amendment, not as universalizing freedom which
the Fourteenth Amendment presupposes, or as the first step in a comprehen-
sive two or three step plan, but because, after its passage, doubts about its
adequacy became so serious as to make it seem advisable to try to do the
same job all over again by another amendment. And the character of the
doubts, the existence of which gave rise to the new amendment and which
that amendment was intended to remove, tell much about the'meaning of
the new amendment. The statutory plan which the Fourteenth Amendment
was to place beyond all constitutional doubt and the substantive provisions
of which it was to incorporate was intended "to protect every individual in
the full enjoyment of the rights of person and property." That statutory
plan did supply the means of vindicating those rights through the instru-
mentalities of the federal government. It did intrude the federal government
between the state and its inhabitants. It did constitute the federal govern.
ment the protector of the civil, i.e. the natural rights of the individual. It
did interfere with the states' right to determine disputes relating to prop-
erty, contracts and crimes. It did "revolutionize the laws of the states every-
where." It did overturn the pre-existing division of powers between the state
and the central government. All of these things can be read in the words of
the Civil Rights bills. Their presence there, can be amply confirmed by
resorting to the intentions of the framers, the circumstances which brought
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the act forth, the historical experience which the act was designed to culmin.
nate and embody. The fact that the new amendment was written and passed,
at the very least, to make certain that that statutory plan was constitutional,
to remove doubts aboutthe adequacy of the Thirteenth Amendment to sus-
tain it, and to place its substantive provisions in the Constitution itself,
should place the minimum capacity of the new amendment beyond con-
troversy.

VI.

The anti-slavery, backgrounds of the Civil War amendments are con-
ceded by all. The nature of those backgrounds, however, have been almost
entirely forgotten.

In its bearing on the Constitution and the Civil War amendments, the
anti-slavery movement must be viewed, first, as a great historic experience
in the national life of the United States. The Civil War amendments were
the culmination and embodiment of that experience. As such, their meaning
is to be gathered from the comprehensive goals of the abolitionist crusade,
from the abrogation of the natural rights of men, bond and free, black and
white, which were the active causes of that crusade, from the unmistakable
nationalistic implications of the abolitionist movement, and from the con.
stitutional theory which the abolitionists evolved to fit those goals, causes
and implications. Read in this way, the Thirteenth and Fourteenth Amend-
ments can only be taken to.assure national constitutional and governmental
protection of men in their natural rights or of citizens in their privileges
and immunities fully.and equally and regardless of federal principles-
natural rights which accordingly government could never allow to be abro.
gated by others and could itself abrogate only when forfeited by crime
proved by established legal procedures.

The anti-slavery origins of the Civil War amendments may be viewed,
second, in a far narrower framework: in the limited context of the immedi-
ate political and legislative history-say 1861 to 1866-which encompassed
the actual translation of crusading goal into constitutional amendment, of
abstract doctrine into concrete enactment. The short range history and the
limited context show the manner in which the translation was made and
confirm and repeat conclusions derived from the long range history and
the broad context.

The Republican Party, operating through its eventual control of Con-
gress, propelled by an internal machine made up of radicals and downright
abolitionists, moving forward under a platform whose anti-slavery constil
tutional principles and statements werb directly traceable through Giddings
and Chase to organized abolitionist origins-having achieved political
power and capitalizing on the outcome of the Civil War carried through a
combined constitutional and legislative program consisting of the Thir.
teenth Amendment, the Freedmen's Bureau and Civil Rights bills, and the
Fourteenth Amendment. In doing so, they employed the constitutional
ideas, the very concepts and clauses which; a quarter of a century earlier,
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had been evolved by Birney and Weld, Stanton and Wright, Stewart and
Tiffany, Goodell, Gerrit Smith, Chase and Olcott.

The Thirteenth Amendment nationalized the right of freedom. It
thereby nationalized the equal right of all to enjoy protection in those
natural rights which constitute that freedom. The Freedmen's Bureau Bill
and the Civil Rights Act supplied national government protection to the
rights of contract, of property, of the equal protection po the corts and of
the "full and equal benefit of all laws for the security of person and prop-
erty." These two measures were legislative implementations of the Thir-
teenth Amendment as authorized by its second section. The Fobrteenth
Amendment reenacted the Thirteenth Amendment and made the program
of legislation designed to implement it constitutionally secure or a ait of
the Constitution. The Fourteenth Amendment added again s the Thi-
teenth Amendment had done earlier, a power and duty of congressional en-
forcement. The national protection of men in their natural rights or of citi-
zens in their privileges and immunities which was the basic idea of this
whole repeatedly reenacted program-expressed in its language, reiterated
in the debates upon it, emphasized in the circumstances which brought it
forth stage by stage, and made inevitable by the historic experience and
movement which it culriinated and enibodled-extended to individuals
without regard to the private or governmental character of the violator and
was both constitutional and congressional.
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APPENDIX G'

Federal Food, Drug, and Cosmetic Act.
Federa Firearms Act.
Federal Ha4idous Substances Labeling Act.
Federal Power Act.
Federal Trade Commission Act.
Federal Water Pollution Control Act.
Fur Products Labeling Act.
Hot-Oil Act.
Interstate Commerce Act.
Investment Company Act of 1040.
Labor-Management Relations Act, 1947.
Labor-Management Reporting and Disclosure Act of 1959.
Meat Ingpection Acts.
Narcotics Manufacturing Act of 1960.
Natural Gas Act.
:Plant Quarantine Act.
Poultry Products Inspection Act.
Securites Act of 1933.
Securities Exchange Act of 1934.
Sherman Act.
Tobacco Inspection Act.
Trust Indenture Act of 1939.
United States Cotton Standards Act.
United States Grain Standards Act.
Work Hours Act of 1962.
Anti-Rebate Act (Railroads).
Atomic Energy Act.
Automobile information Disclosure Act.
Boiler Inspection Acts (Railroads).
Clayton Act.
Communications Act.
Fair Labor Standards Act.
False Branding and Marketing Act.
Federal Coal Mine Safety Act.
Federal Explosiyes Act.
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MONDAY, JULY 1, 1983

U.S. SENATE,
COMMITrEE ON COMMERCE,

Wahington, D.C. ,
The committee convened at 10 a.m., in room 818, Old Senate Office

Building, Hon. Warren G. Magnuson, chairman of the committee,
presiding.

The CiAuRMA. The committee will come to order.
We begin this morning public deliberations on the most important

and sensitive bill that has been referred to this committee in many
- ears, S. 1782, the Interstate Public Accommodations Act of 1968.

The eyes of a Nation and the world, with sometimes conflicting opin-
ions, are on us, and I for one am painfully aware of the tfo-long de-
ferred responsibility that we confront.

The chairman has already made known his views as a cosponsor
along with seven other committee members. I will not repeat those
viewshere.

There are, we know, differences among us-some not as to ultimate
goals but as to the appropriate public policies for getting to these
goals. These very differences will produce a final record clarifying
the constitutional powers of Congress to act in thi field the role of
the States, the rights and obligations of privately owned public fa-
cilities, and the rights of all citizens to equal treatment in public
accommodations.

What should be known now is the care, deliberation, and prompt-
ness that we intend the committee should employ, It is planned to
continue hearings the full week beginning July 8, and the full week
begiring July 15. If additional time is needed, sessions will be sched-
uled for the week beginning July 22. At the same time as hearings are
running, the committee has asked practicing lawyers and legal scholars
on a nationwide basis to contribute briefs and opinions on the bill
and its various sections. When. hearings have been concluded, the
committee will immediately begin markup and executive session con-
sideration. No effort will be spared to bring this work to a proper
and proinpt conclusion.

In the last few days, 2 States-Kentucky and Delaware-have
joined 30 other States and the District of Columbia in adopting laws
against discrimination in public accommodations. This still leaves
a substantial number of States and a substantial number of people
without this affirmative protection.

SProfessional staff ounsel assigned to this hearing: Oerald B. Orinstein.
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(The bill and amendments follow:)

(8. 1782, 88th Cong., ist sess.]

A BILL To eliminate discrimination in public accommodations affecting interstate
commerce

Be it enacted by the Senate and Hfouse of ReprCeentattres of the United
States of AAsserud in Jonage#l aoembled, That this Act may be cited as the
"Interstate Public Accommodations Act of 1903."

FINDINGS

SEo. 2. (a) The American people have become increasingly mobile during
the last generation, and millions of American citizens travel each year from
State to State by'rail, air, bus, automobile, and other means. A substantial
number of such travelers are members of minority racial and religious groups.
These citizens, particularly Negroes, are subjected in many places to discrim.
nation and segregation, and they are frequently unable to obtain the goods and
aervils available to other Interstate travelers.

(b) Negroes and members of other minority groups who travel'interstate
are frequently unable to obtain adequate lodging accommodations during their
travels, with the result that they may be compelled to stay at hotels or motels
of poor and inferior quality, travel great distances from their normal routes
to fnd' adequate accommodations, or make detailed arrangements for lodgiag
far In advance of scheduled Interstate travel.

(c) Negroes and members of other minority groups who travel interstate
are frequently unable to obtain adequate food service at convenient places
along their routes, with the result that many are dissuaded from traveling
Interstate, while others must travel considerable distances from their intended
routes in order to obtain adequate food service.

(d) Goods, services, and persons in the amusement and entertainment In-
dustries commonly move in interstate commerce, and the entire American peo-
ple benefit from the increased cultural and recreational opportunities afforded
thereby. Practices of audience discrimination and segregation artificially re-
strict the number of persons to whom the Interstate amusement and entertain-
ment industries may offer their goods and services The burdens Imposed on
iterstate commerce by such practices and the obstructions to the free flow
of commerce which result therefront are serious and substantial.
" (e) Retail establishments in all State' of the Union purchase a vide variety
and a large volume of goods from business concerns located in other States and
In foreign nations. Discriminatory practices In such establishments, which in
some instances have led to the withholding of patronage by those affected by
such practices, Inhibit and restrict the normal distribution of goods In the inter-
state market.

(f) PFriternal, religious, scientific, and other organizations engaged in inter-
state operations are frequently dissuaded from holding conventions in cities
which they would otherwie select because the public facilitiesin such cities
are either hot open to all members of racial or religious minority groups or are
avalAble only on a segregated basis.
: (g) Business organizations are frequently hampered in obtaining the serv-
ices of skilled workers and persons in the professions who are likely to encounter
discrimination based on race, creed, color, or national origin In restaurants, re-
tail stores, and places of amusement in the area where their services are needed.
Busine.a organizations which seek to avoid subjecting their employees to such
discrimination and to avoid the strife resulting therefrom are restricted in
the choice of location for their offices and plants. Such discrimination thus
reduces the mobility of the national labor force and prevents the most effective
allocation 6f national resources, including the interstate movement of industries.
partlctilarlv ii some of the areas of the Nation most in need of Industrial and
commercial expansion and development.

(h) The discriminatory practices described above are In all cases encouraged,
fostered, or tolerated in some degree by the governmental authorities of the
States in which they occur, which license or protect the businesses involved by
means of laws and ordinances and the activities of their executive nnd judicial
officers. Such discriminatory practices, partlculnrly when their cumulative
effect throughout the Nation Is considered, take on the character of action by
the States and therefore fall within the ambit of the equal protection clause of
the fourteenth amendment to the Constitution of the United States.



CIVIL, ibirt--PubLic AccOIMODAI~o f : 3

(1) The burdens on and obstructions t6 commerce which are described alove
can be~t be removed by invoking the powers of Congress under the fourteenth
amendment and tho commerce clause of the Constitution of the United States
to prohibit discrimination based on race, olor, religion, or national origin In
certain public establishments.

aBOnT TIO NONDISCRIMINATION In PLACES OF PUBLIC ACCOM MODATION

Sto.' 8. (a) All persons shall be entitled, without discrimination or segrega-
tlon on account of race, color, religion, or national origin, to the full and equal
enjoyment of the goods, services, facilities, privileges, advantages, and accom-
modations of the following public establishments:

(1) any hotel, motel, or other public place engaged in furnishing lodging
to transient guests, including guests from other States or traveling in Inter-
state commerce;

(2) any motion picture house, theater, sports arena, stadium, exhibition
hall, or other public place of amusement or entertainment which customarily
presents motion pictures, performing groups, athletic teams, exhibitions,
or other sources of entertainment which move in interstate commerce; and

(8) any retail shop, department store, market, drugstore, gasoline station,
or other public place which keeps goods for sale, any restaurant, lunchroom,
lunch counter, soda fountain, or other public place engaged in selling food
for consumption on the premises, and any other establishment where goods,
services, facilities, privileges, advantages, or accommodations are held out
to the public for sale, use, rent, or hire, if-

(1) the goods, services, facilities, privileges, advantages, or accom-
inodations offered by any such place dr establishment are provided to a
substantial degree to Interstate travelers.

(ii) a substantial portion of any goods held out to the public by any
such place or establishment for sale, use, rent, or hire has moved in
interstate commerce.

(111) the acitvities or operations ofsuch place or establishment other-
wise substantially affect Interstate travel or the interstate movement
of goods in commerce, or

(Iv). such place or establishment Is an integral part of an establish-
ment included tnder this subsection.

For the purpose of this subsection, the term "integral part" means physically
located on the premises occupied by an establishment, or located contiguoius to
such premises and owned, operated, or controlled, directly or indirectly, by or for
the benefit of, or leased from the persons or business entities which own, operate
or control an establishment. . .

(b) The provisions of this Act shall not apply to a bona flde private club
or other establishment not open to the public; except to the extent that the facill-
ties of such establishment are made available to the customers or patrons of an
establishment within the scope of subsection (a).

PROHIMITION AOAINST DENIAL OR INTERFERENCE WITH THE RIGHT TO
NONDISCRIMINATION

vro. 4. No person, whether acting under color of law or otherwise, shall (a)
withhold, deny, or attempt to withhold or deny, or deprive or attempt to deprive,
any person of any right or privilege secured by section 8, or (b) Interfere or
attempt to Interfere with any' 'ght or privilege secured by section 8, or (c)
intimidate, threaten, or coerce any person with a purpose of interfering with
any right or privilege secured bysection 8, or (d) punish or attempt to punish
any person for exercising or attempting to exercise any right or privilege secured
by section 3, or (e) incite or aid or abet any person to do any of the foregoing

OlVIL ACTION iRO PRVENTIVE RCELI

Seo. 5. (a) Whenevet any person has engaged or there are reasonable grounds
to believe that any person is about to engage in any act or practice prohibited
by section 4, a civil action for preventive relief, including an application for a
permanent or temporary injunction, restratningorder, or other order, may be
instituted (1) by the person aggrieved, or (2) by the Attoiney General for or in
the name of the United ite ,f t certifies that he has received a written com-
plaint from the perbon , gieved and that in his judgment (I) the person
aggrieved is unable to initiate and maintain appropriate legal'proceledngs and
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(ll) the purposes of this Aqt will be materially furthered by the filing of an
action.

(b) In any action commenced pursuaht to this Act by the person aggrieved, he
shall if he prevails, be allowed a reasonble attorney's fee as part of the costs.

(c) A person shall be deemed unable to initiate and maintain appropriate legal
proceedings within the meaning of subsection (a) of this section when such
person is unable, either directly or through other Interested persons or orga.
nlzations, to bear the expense of the litigation or to obtain effective legal repre-
sentation; or when there is reason to believe that the institution.of such litiga-
tion by him would Jeopardize the employment or economic standing of, or
might result in injury or economic damage to, such person, his family, or his
property.

(d) In case of any complaint received by the Attorney General alleging a
violation of section 4 in any. urisdiction where State or local laws or regula-
tions appear to him to forbid the act or practice involved, the Attorney General
shall notify the appropriate State and local officials and, upon request, afford
them a: reasonable time to act under such State or local laws or regulations
before he Institutes an action. Oompliance with the foregoing sentence shall
not; be required if the Attorney General shall file with the court a certificate
that the delay consequent upon such compliance in the particular case would
adversely affect the interests of the United States, or that, In the particular
case, compliance would be fruitless

(e) In any case of a complaint received by the Attorney General, including
a case within the scope of subsection (d), the Attorney General shall, before
instituting an action, utilize the services of any Federal agency or instrumen-
tallty which may be available to attempt to secure compliance with section 4
by voluntary procedures, if in his judgment such procedures are likely to be
effective in the circumstances.

JURISDICTION

SC. 6. (a) The district courts'of the United States shall have Jurisdiction of
proceedings Instituted pursuant to this Act and shall exercise the same without
regard to whether the aggrieved party shall have exhausted any administrative
or other remedies that may be provided by law . .

(b) This Act shall not preclude any Individual or any State or local agency
from pursuing any remedy that may be available under any Federal or State
law, including any State statute or ordinance requiring nondiscrimination in
public etablishments or accommodations.

(8. 1782, 88th Con., 1st sea)

AMENDMENTS (in the nature of a substitute) Intended to be proposed by Mr.
SDrnxsN to the bill (S. 1732) to eliminate discrimination in public accom-

modations affecting interstate commerce, vis: Strike out all after the enacting
clause and Insert the following:

That this Act may be cited as the "Public Accommodations Conciliation Act
of l03".

TITLE I--PUBLIO SERVICES AND ACCOMMODATIONS PROVIDED BY
PRIVATE ESTABLISHMENTS

Sro. 101. (a) The Congress hereby finds and declares that, except with respect
to services and accommodations provided by public utilities and common carriers,
the denial to any person, because of race, color, religion, or national origin, of
free and full access to the public services and accommodations provided by private
establishments, when done within the discretion of the owners and operators
thereof and uot under compulsion of State and local laws, Is legal and consonant
with the right of private property, but nevertheless is not in keeping with the
concept and spirt of equality of rights, privileges, and opportunity.

(b) ThO Congress hereby applauds the owners and operators of private estab-
lishtmients providing public services and accommodations who have never Insti-
tuted. or who have abandoned, practices which discriminate against persons be-
cause f race, color, religion, or national origin, and urges that the owners and
operators of private establishments providing public services and accommoda-
'tl6ns who still pursue such discriminatory practices to discontinue them.
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So. 102. Any person or group of persons who, because of rAce, color, religion,
or national origin, are denied full equality of access to the public services and
accommodations provided by any private establishment may file A complaint
with the'Community Rqlations Servle established by title 11 of this Act. For
purposes of this title, the public services and accommodations provided by private
estoblishmepts Include, but are rot limited to, those services and accommodations
provided by any privately owned and operated hotel, motel, restaurant, tihater,
sports arena, stadium amUsement hall, lunch counter, nackbar, or club (other
than'a tiivate lub which caters only to members and their guests).

SEo. 103. (a) Each complaint filed under section 102 shall be In writing, shall
be under oath, and shall recite In reasonable detail the facts and circunwtances
concerning the discriminatory practices causing the denial of full equality of
access which Is the subject of such complaint.

(b) The Service is authorized to make a full investigation of any complaint
filed under section 102 and shall bold such hearings with respect thereto as may be
necessary. The Service shall conduct all hearings with respect to any such com.
plaint in executive session, and shall not release any testimony given therein
except by agreement of all parties involved In the complaint. ' . : '.
SzO. 104. If the Service finds as a result of Its investigation of any complaint

filed under section 102 that any person or group of persons are, because of race,
color, religion, or national origin, being deed full equality of access to any
public service or accommodation provided by any private establishment, the Serv-
ice shall endeavor to bring about a discointinuanceof the discripnatory practices:
causing such denial.

TITLE II-ESTABLISHMENT O1' COMMUNITY RELATIONS SERVICE

Szo. 201. There is hereby established a Community Relations 84 1ice (here-
Inafter referred to as the "Service"), which shall be headed by a Directbr who
shall be appointed by the President, by and with the advice and consent of the
Senate. The Director shall receive compensation at a rate of $20,00 per year.
The Director is authorized to appoint such addltlonkl officers and employees as
he deems necessary to carry out the purposes of this title.

SEc. 202. (a) It shall be the function of the Service to provide conciliation
assistance to communities and persons therein in resolving disputes, disagree-
ments, or difficulties relating to discrintliatory practices based on race, color, or
national origin which finpair the rights 6f'persons in quch communities uider
the Cohstitution or laws of the United States b which affect or ay affet Itter-
state commerce. The Service may offer ita services in cases 6f such disputes,
disagreements, or diflicilties whenever in Its Judgment peaceful reatlonis ambig
the citizena of the cotihaunity involved are threatened thereby, nd'it may offer
Its services elther upon Its own motion or upon the request of h appropriate
local official or other interested person.

(b) It shall also be the function of the Service, whenever It finds that dis-
criminatory practices exist as a general custom throughout a community which
deny to any person or group of persons, because of race, color, religion, or na-
tional origin, the full equality of access to any public services and accommoda-
tions described in section 102 of this Act, to provide conciliation assistance In'
an endeavor to bring about communitywide agreements for the discontinuance
of such discriminatory practices. ..

S8O. 203. (a) The Service shall, whenever possible In performing Its functions
under this title, seek and utilize the cooperation of the appropriate State or local
agencies and may seek and utilise thecooperatlon of any nonpublic agency which
it believes may be helpful.

(b) The activities of all officers and employees of the Servic6In providing
conciliation assistance under this title shall beconducted In confidence and with-
out publicity, and the Service shall hold confidential any information acquired
In the regular performance of Its duties upon the understanding that It would
be so held. No officer or employee of the Srvlice shall engage in the perform-
ance of investigative or prosecuting functions for any department or agency in
any litigation arising out of a dispute In which he acted on behalf of the Service.

SEO. 204 Subject to the provisions of sections 103(b) and 203(b), the Director
shall, on or before January 31 of each year, submit to the Congress a report of
the activities of the Service during the preceding fiscal year. Such report shall
also contain Information with respect to the Internal administration of the
Service and may contain recommendations for legislation necessary for improve-
nents In such Internal administration. Such report may also contain recom.
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mendations of the Service for training or.retraining programs to increase the
employment opportupitles for individuals whose skills make it difficult for them
to secure and retain satisfactory employment on a full-time basis.

Sw. 205, There are authorized to be appropriated such sums as may be neces-
sary to enable the Service to carfy out its functions under this title and title I
of this Act,

Amend the title so as to read: "A'bill to establish a Community Relations Serv-
ice to assst in securing full Cces by all persons, without regard to race, color,
religion, or national origin, to the public services and accommodations provided
by private establishments, and to provide conciliation assistance to communities
in resolving certain disputes, disagreements, or difficulties relating to discrimi-
natory practices based on race, color, or national origin."

(8, 1782, 88th Cong., lt seca.]

AME)NDMENTS Intended to be proposed by Mr. GOLDWATEB to the bill (S. 1732)
to eliminate discrimination in public accommodations affecting interstate com-
merce, vis:

O page' , line 21, after.the comma, insert the following: "or that any labor
organization has engaged or there are reasonable grounds to believe that any
labor organization is about to engage in any act or practice in violation of the
rights guaranteed In section 101 of the Labor-Management Reporting and Dis-
closure Act of 1059,".

On page 9, following section 6, add the following new section:

BARGAININGO RIHTS OF LABO1 ORGANIZATIONS WITH EXCLUSIONARY
MEMBERSHIP POLICIES

"SEC. 7. Section 9(a) of the National labor Relations Act, as amended, is
amended by Inserting before the period at the end thereof a colon, and the follow-
ing: 'Provided further, That no labor organization which does not admit to
membership all of the employees it seeks to represent in a unit appropriate for
that purpose, on the same terms an4 conditions generally and uniformly ap-
plicable to and with the same rights and privileges generally and uniformly
accorded to all members thereof, shall be the exclusive representative of employ-
ees in such mnit for the purpose ogcollective bargaining within the meaning of
this section. Nothing in the foregoing sentence shall be construed to prevent a
labor organization from denying membership, to apy person on the ground that
such person is a member of the CommunistParty or of an organization that be-
lieves in o teachess the overthrow of the United States Government by force or
by aby illegal or unconstitutional methods'."

(8. 1782, 88th Cong., lt ses.].

AMENDMENT Intended to be proposed by Mr. KEATINO to the bill (8. 1732)
to eliminate discrimination in public accommodations affecting interstate com-
merce, viz:

On page 7, 'line 7, between lines 8 and 4, insert the following new subsection:
,(c) The enumeration of any public establishment listed in clause (1), (2),

or (3) of subsection (a) shall not be construed to exclude the application of such
subsection to any other public establishment not listed in such clause which Is
similar to such enumerated establishment

(8. 1782, 88th Cong., 1st ses.)

AMENDMENTS Intended to be proposed by' Mt'. KEATIN to the bill (S. 1732)
to eliminate discrimination in public accommodations affecting Interstate com-
merce, viz:

On page 7, line 7, immediately after "(a)", insert the following: "directly or
Indirectly publish, circulate, issue, display, post, or mail any notice, advertise-
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meant, or written or printed communication, to the effect that any of the goods,
services, facilities, privileges, advantages, or accommodations of any public
establishment to which the provilons of section 3 apply shall be refused, with-
held from, or denied to any person on account of race, color, religion, or national
origin, or (b)".

Redesignate "(b)", "(c)", "(d)", and "(e)" In section 4 as "(c)", "(d)",
"(e)", and "(f)", respectively.

[8. 1782, 88th Cong., lit sess.)

AMENDMENTS Intended to be proposed by Mr. KETINO to the bill (S. 1732)
to eliminate discrimination in public accommodations affecting Interstate com-
merce, vis:

On page 7, between lines 16 and 17, insert the following new section:

DISCRIMINATIONN UNDEB COLOB OF LAW PBOHIBITED

"SEC .5. No person acting under color of any law, statute, ordinance, regula-
tion, custom, or tisge shall in the operation of any public establishment, includ-
Ing but not limited to, any hotel, motel, or other public place engaged in furnish-
Ing lodging 'to transients, guests, or any motion picture house, theater, sports
arena, stadium, exhibition hall, or other public place of amusement or entertain-
ment, or any retail shop, department store, market, drugstore, gasoline station,
or other public place which keeps goods for sale, or any restaurant, lunchroom.
lunch counter, soda fountain, or other public place engaged In selling food for
consumption on the premises, or any other establishment where goods, services,
facilities, privileges, advantages, or accommodations are held out to the public
for sale, use, rent, or hire, shall directly or indirectly publish, circulate, issue,
display, post, or mail any notice, advertisement, or written or printed communica-
tion to the effect that any of the goods, services, facilities, privileges, advantages,
or accommodations of such public establishment shall be refused, withheld from,
or denied to any person on account of race, color, religion, or national Origin, or
withhold, deny, or attempt to withhold or deny, or deprive or attempt to deprive,
or interfere or attempt to Interfere, or Intimidate, threaten, or coerce any person
with a purpose of interfering with, or punish or attempt to punish any person,
or incite or ald or abet any person, to segregate or otherwise discriminate
against customers on account of their race, color, religion, or national origin."

Redeslgnate sections 6 and 6 as sections 6 and 7 respectively.
On page 7, line 21, Insert after the comma the words "or section 5".
On page 8, line 20, Insert after the number "4", the words "or section 6".
On page 9, line 12, Insert after the number "4", the words "or section 5".

(The department and agency comments follow:)
COMPTROLLER GENERAL OF THE UNITED STATES,

Washington, July 29, 1968.
B-104297.
Hon. WARREN G. MAONUsoN,
Chairman, Committee on Commerce,
U.S. Senate.

DEAn Ms. CHAIRMAN: We refer again to your letter of June 26, 1963, in which
you asked for our comments on S. 1732.

S. 1732, Introduced as part of the President's civil rights program, aims at
preventing racial and religious discrimination In public accommodations In or
affecting interstate commerce. The bill authorizes civil actions for preventive
relief by the aggrieved parties, or by the Attorney General in the name of the
United States, and also, prior to the Institution of such actions, provides for
procedures to seek voluntary compliance with the nondiscrimination prohibi-
tions of section IV.

8. 1732, if enacted, would not directly affect the functions and operations of
the General Accounting Office and we have no objection to its favorable con-
sideration by your committee.

Sincerely yours,
JosrPH CAMPBELL,

Comptroller General of the United States.
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COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, July S9, 1963.

B-104297.
Hon. WARREN G. MAGNUBON,
Chairman, Committee on Commerce,
U.S. Senate.

DBAR Mi. OHAIrMAN: Idi your letter of June 27, 1963, you asked for our
comment on the amendments to S. 1732 (in the nature of a substitute), intro-
duced by Senator Dirksen on June 26, 1963. The proposed amendments would
substitute for the public accommodations bill contained in 8. 1732 as originally
introduced provisions relating to and establishing a Community Relations
Service similar to that proposed in title IV of S. 1781, the administration's pack.
age bill on civil rights. -

This proposal would not directly affect the functions and operations of our
Office, and we have no objection to its favorable consideration by your com-
mittee. We suggest that there be considered the inclusion of the words "sub.
ject to civil service and classification laws" after the word "appoint" at the
end of line 8, page 4 of the bill.

Sincerely yours,
JOSPH OCAuPBEL,

Comptroller General of the United States.

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, July 29,1963.

B-104297.
Hon. WARREN G. MAoxNsoN,
Chairman, Committee on Commerce,
U.S. Senate.

DEAB Ms. CHAIRMAN: We refer again to your letter of July 17, 1963, In
which you asked for our comment on the amendment to S. 1732 Introduced by
Senator Goldwater on July 16, 1963.

This proposal represents that part of the President's civil rights program
relating to discrimination in places of public accommodations. Senator Gold-
water's amendment would permit injunctive relief against A labor union which
engages in or is about to engage in violation of the rights guaranteed in section
101 of the Labor-Management Reporting and Disclosure Act of 1959, 29 U.S.C.
411. The amendment would also add a new section 7 to S. 1732 whose effect
would be to deny exclusive bargaining power to a labor union which maintains
exclusionary membership policies.

These amendments, if enacted, would not affect the functions and operations
of our Ofice, and we have no objection to their favorable consideration by your
committee.

Sincerely yours,
JOSEPH CAMPBELL,

Comptroller General of the United States.

COMPTROLLER GENERAL OF THE UNITED STATES,
Washington, August 8, 1963.

B-104297.
Hon. WARREN G. MAONUsON,
Chairman, Committee on Commerce,
U.S. Senate.

DEAR MR. CHAIRMAN: In your letter of July 23, 1963, you requested our
comment on an amendment (No. 135) to S. 1732, Intended to be proposed by
Senator Keating.

The proposed amendment would insert in section 4 of S. 1732 a provision
which would prohibit the direct or indirect publishing, circulation, display of
any notice, advertisement, or written or printed communication to the effect
that any of the goods, services, facilities, privileges, advantages, or accommo-
dations of any public establishment to which the provisions of section 8 of the
bill apply shall be refused, withheld from, or denied to any person on account
of race, color, religion, or national origin.
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The proposed amendment would not affect the functions and operations of
the General Accounting Office, and we have no objections to its favorable con-
sideration by your committee.

Sincerely yours,
JOSEPH CAMPBELL,

Comptroller General of the United States.

COusPTBOLL GENERAL OF THE UNITED STATES,
Washington, August 8, 1968.

B-104297.
Hon. WAENa G. MAoxusoN,
Chairman, Committee on Commerce,
U.S. Senate.

DEAB Ms. OHAirVm N : In your letter of July 25, 1063 you requested our com-
ment on an amendment (No. 136) to S. 1732, intended to be proposed by Sen.
ator Keating.

The proposed amendment would add to section 8 of S. 1732 a new subsection
(c) which would make it clear that the enumeration of any public establish-
ment in subsection (a) of section 3 shall not be construed to exclude its applica-
tion to other similar establishments not listed.

The proposed amendment would not affect the functions and operations of the
General Accounting Office, and we have no objections to its favorable considera-
tion by your committee.

Sincerely yours,
JOSEPH OAMPBELL,

Comptroller General of the United States.

COMPTROLLEB GENERAL OF THE UNITED STATES,
Washington, August 8, 1968.

B-104297.
Hon. WARREN G. MAGNoSON,
Chairman, Committee on Commerce,
U.S. Senate.

DEA Ms. COMIBRx: In your letter of July 23, 1963, you requested our
comment on an amendment (No. 184) to 8. 1732, intended to be proposed by
Senator Keating.

The proposed amendment would add a new section 5 prohibiting the publish-
ing, circulation, display, or mailing of notices, advertisements, or communica-
tions representing that certain goods, services, facilities, privileges, advantages,
or accommodations offered or held out to the public for sale, use, rent, or hire,
shall be refused, withheld from, or denied to any person on account of race,
color, religion, or national origin by any person acting under color of any law,
statute, ordinance, regulation, custom, or usage. The bill would further pro-
hibit any person so acting from committing certain specified acts in denial of
such goods, services, or facilities to any customers on account of their race,
color, religion, or national origin.

The proposed amendment would not affect the functions and operations of the
General Accounting Office, and we have no objections to its favorable considera-
tion by your committee.

Sincerely yours,
JOSEPH OCAMPBELL,

Comptroller General of the United States.

GENERAL COUNSEL Or THE DEPARTMENT or DFENsE,
Washington, D.O., July 10, 1968.

Hon. WAaR G. MAGNsoON,
Chairman, Committee on Commerce,
U. S. Senate.

DEAR MB. OHAIRMAN: Reference is made to your request for the views of the
Department of Defense with respect to S. 1782, a bill to eliminate discrimination
in public accommodations affecting interstate commerce.

21-544-3--pt. 1- 2
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Executive Order 9981, issued by President Truman on July 20, 1918. declared it
to be a policy of the President that there should be equality of treatment and op-
portunity for all Iersons in the armed services without regard of race, color,
religion, or national origin. The Department of Defense took steps to assure
compliance with Executive Order 9981, and it is the policy of the Department of
Defense to provide equality of treatment and opportunity for all members of the
Armed Forces. In furtherance of effos in this area, the Department is cur-
rently studying means for adopting recommendations of the President's Com-
mittee on Equal Opportunity in the Armed Forces. While the military depart-
ments have established a fine record over the past 15 years, these recommendations
are designed to further improve existing programs. One of the major items
included in the report of this committee concerns problems encountered as a
result of offbase discrimination.

Off-base discrimination against minority groups within the Armed Forces gen-
erates a serious morale problem for the military. In consideration of the purpose
and the mission of the military establishment, it is neither feasible, expedient, nor
justifiable to assign personnel to duty stations on the basis of race, color, or
national origin. Consequently, servicemen belonging to minority groups have
been forced to accept a set of standards, and have been denied privileges enjoyed
by other military personnel in those areas where local custom supports discrimina-
tory practices.

It is understood that the establishments covered by S. 1732 are those which
serve the general public, including hotels, motels, restaurants, lunch counters,
theaters and other places of amusement, department and other retail stores,
drugstores, gasoline stations, and the like. Military personnel, like other mem-
bers of the American public, must rely upon the availability of public accommo-
dations when traveling to new duty stations, when living in a civilian community
adjacent to their duty station, or when on temporary duty in connection with
military maneuvers. Unlike most civilians, military personnel are required to
move their families upon completion of a 3- to 4-year tour of duty. As a matter
of military necessity, the serviceman moves when and where ordered. When
servicemen, who.are members of a minority group, encounter discriminatory
practices in the course of a move, or upon arrival at their new duty station, they
are required to assume additional problems which constitute an unnecessary
and unjustifiable burden. The morale and discipline problems caused by such
inequities can only have an adverse effect on military operations.

The Department of Defense fully concurs in the purposes of S. 1732 and sup-
ports its enactment as a needed supplement to its own existing policies. This
legislation would assure minority groups within the Armed Forces the same
equality of treatment during periods of travel, and during off-duty time that is
now being afforded onbase.

The Bureau of the Budget advises that there is no objection to the presentation
of this report for the consideration of the committee and that the enactment of
S. 1732 would be in accord wlh the program of the President.

Sincerely,
JoHN T. MONAUOHTON.

DEPARTMENT OF HIIALTH, EDUCATION, AND WELFARE,
August 9, 1963.

Hon. WARREN G. MAON8SON,
Chairman. Committee on Commerce,
U.S. Senate, Washington, D.O.

DEAR Ma. OHAIBMAN: This letter is in response to your recent requests for
reports on S. 1732, a bill to eliminate discrimination in public accommodations
affecting Interstate conimerce and a proposed amendment, in the nature of a
substitute, by Senator DIrksen together with S. 1217 and S. 1622 dealing with
the same topic.

Thoughtful persons are aware that the patterns of racial discrimination Im-
posed upon the colored tenth of our population have had debilitating effects
upon those who have endured them. Many have been caught in the cycle of
poverty and hopelessness reflected in the often-quoted statistics on school drop-
outs, welfare rolls, health standards, juvenile delinquency, and unemployment.

The President, with the wholehearted support of myself and the Department
of Health, Education, and Welfare, seeks now to dedicate the Nation to the
elimination of the more flagrant forms of discrimination practiced against the
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Negro. At the same time the President has urged substantial increases in funds
for basic adult education, welfare work training, vocational education, youth
and manpower training to assist all of our citizens with limited educational
and cultural attainments to break out of the round of inadequate skills, unem-
ployment, and indifference. .The Department of Health, Education, and Welfare
will assume major responsibility for this enhanced educational effort under
legislation now pending before this Congress. We welcome the challenge which
these programs will create for us.

For the Negro who takes advantage of freah opportunities to augment his
education and skills to meet the requirements of today's Industry, the knowledge
that racial barriers are being removed from public accommodations, education,
employment, housing, and in numerous other areas of our daily life will provide
him with strong motivation for success, Full opportunity will spark ambition.
An earnest ongoing effort to eliminate all forms of racial discrimination by both
public and private action is an inseparable part of the proposed program to
combat the illiteracy- and Inadequate skills of a substantial fraction of our
populace. If we can do these things simultaneously, the momentum of our
efforts will be rewarded by a more secure America where every man will be
measured by his own worth.

For these reasons, therefore, the Department of Health, Education, and Wel-
fare urges enactment of S. 1732. This bill is a part of the omnibus civil rights
program proposed by the President and places the enforcement powers of the
Federal Government squarely behind the eradication of discrimination in public
accommodations. The suggested amendment of Senator Dirksen would be a
substitute for the administration's bill and we do not support it. S. 1217, pro-
posed by Senator Javits and S. 1622, by Senator Hart, lack numerous significant
features of S. 1732. We defer to the views of the Department of Labor on the
amendment to S. 1732, introduced by Senator Goldwater.

We are advised by the Bureau of the Budget that there is no objection to the
presentation of this report from the standpoint of the administration's program,
and that enactment of S. 1732 would be in accord with the President's. program.

Sincerely,
ANTHONY J. CELEBREZgE,

Secretary.

U.S. DEPARTMENT of LABOR,
OFftCE OP THE SECRETARY,

SWashington, August 7, 1968.
Hon. WARREN G. MAONUsON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.O.

DEAn 3fR. CHAIBMAN: This is in further response to your request for our
views on amendments "Intended to be proposed by Mr. Goldwater to the bill
(S. 1732) to eliminate discrimination in public accommodations affecting in-
terstate commerce."

The first of the proposed amendments would, in our opinion, constitute an
Irrelevant addition to S. 1732. It, in effect, amends section 101 of the Labor-
Management Reporting and Disclosure Act of 1959, aiid deals with matters
which are inappropriate for Inclusion in this public accommodations proposal,
as well as legally incongruous with its stated purpose,

S. 1732 concerns the right of access to public accommodations particularly
as they relate to interstate travel and commerce. On the other hand, section
101 of the Labor-Management Reporting and Disclosure Act pertains to the
internal affairs of labor unions. Section 101 does establish certain rights for
union members, and It also prohibit* certain discrimination in disciplinary and
other matters. However, none of the.e i 1;hts and safeguards under section 101
are germane in any way to the right of being served in public establishments.

The proposed amendment seeks to revive an approach which the Congress
considered but rejected when it enacted the Labor-,Management Reportthg and
Disclosure? Act In 1059. As originally proposed in the Senate, the Secretary of
Labor was empowered to enforce the provisions of title I. As the bill was
finally passed, however, private actions were substituted to remedy all viola-
tions of this title, with several exceptions. Approximately 275 private actions
have been Instituted under the title in the less than 4 years the Labor-Manage-
ment Reporting and Disclosure Act has been in existence, thus indicating the
extent to which union members harv exercised their rights.
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Another point for consideration is that many title I rights under the act are
also title IV duties on labor organizations and are protected through civil
actions of the Secretary of Labor. Since the enactment of the act, the Secre-
tary has initiated 95 actions to enforce these rights. Taking into account this
close relationship between title I and title IV, we believe that a further divi-
sion of responsibility in civil litigation between the Departments of Labor and
Justice would lead to confusion in the act's administration and be detrimental
to its basic objectives.

We are in basic agreement with the objective of the proposed new section to
S. 1732 entitled "Bargaining Rights of Labor Organizations With Exclusionary
Membership Policies." However, a 'recent ruling by an NLRB hearing ex-
aminer (Hughes Tool Co. (Case No. 23-CB-429)) indicates that this amend-
ment may simply be declaratory of existing law.

The Bureau of the Budget advises that there is no objection to the presenta-
tion of this report from the standpoint of the administration's program.

Yours sincerely,
W. WnZLAD WBTrz,

Secretary of Labor.

DEPARTMENT OF STATE,
Washington, D.C., July 12, 1963.

Hon. WanN 0G. MAONUsoN,
Chairman, Committee on Commerce,
U.8. Senate.

DEAB Ms. OHAIaAN: Your letters of June 26 and 27, 1903, enclosed for the
comment of the Department of State a copy of the bill 8. 1732, the Interstate
Public Accommodations Act of 1963, and a copy of the amendments in the nature
of a substitute Intended to be proposed by Senator Dlrksen to 8. 1782.

The Department's views on this matter were presented by the Secretary of
State during his testimony before your committee on July 10 and we have no
further comments on the foreign policy implications of this legislation and the
reasons why we must attack the problems of discrimination. The Department
of State defers to the views of other agencies primarily concerned with respect
to the detailed questions of this legislation and Its enforcement; we are, as the
Secretary pointed out, concerned with the underlying purpose of the proposals
and the adverse effects of. the present situation.

The Bureau of the Budget advises that there is no objection to the submission
of this report and that enactment of S. 1732 would be in accord with the ad-
ministration's program.

Sincerely yours,
FBKDEBIOK G. Durro,

Assistant Secretary.

FDErAL AVIATION AorNOT,
Washington, D.C., July 19, 1963.

Hon. WARREN G. MAoNusoN,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

DEa Ms. OCHAIRAN: This Is In reply to your request of June 27, 1963, for
the views of this Agency with respect to 8. 1732, a bill to eliminate discrimination
in public accommodations affecting Interstate commerce.

You also asked for our views on S. 1217 and 8, 1622, other public accommoda-
tions bills. This report constitutes our response to all three requests.

I am obviously aware of the fundamental issues which prompted the introduc-
tion of S. 1732. Both as a member of this administration and as an American
citizen I am greatly concerned that ill our fellow citizens, and particularly those
who travel in Interstate commerce, will be treated with dignity in selecting
public accommodations.

However, I assume that your request for my comments relates specifically to
my responsibilities under the Federal Aviation Act of 1958, to encourage and
foster the development of air commerce. Pursuant to that responsibility, I
strongly recommend enactment of S. 1782.

The movement of the air traveler from point to point provides only one of
the services he needs as he moves in air commerce. Additionally, and at the very
least, ht needs food and lodging. He usually has a variety of other needs. For
most travelers those needs are met in a fashion designed to afford comfort and
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convenience. But if restaurants and hotels are not available to the air traveler,
if they are available only at an inconvenience, or If they are unattractive or
otherwise undesirable, he is not getting the services he needs and should be able
to expect. The natural consequence is that he is reluctant to travel and does
so only when necessity outweighs the convenience and other unpleasantness
involved. So that this reluctance may be overcome, the same facilities which
are already available to most air travelers must be made available to all of
them. The same high-quality, convenient, and pleasant accommodations that
most of us insist on in the usual course of traveling must be made available to
all who would travel. This Is essential if air commerce is to reach its fullest
development

In sum, it is my belief that air commerce Is adversely affected by the denial
to a substantial segment of the traveling public of adequate and desegregated
public accommodations

The Bureau of the Budget has advised that there is no objection to the sub-
mission of this report and enactment of S. 1732 would be in accord with the
program of the President.

Sincerely,
N. E. HALAB , Administrator.

GENERAL SERVICES ADMINISTRATION,
Washington, D.O., July 26, 1968.

Hon. WABrE 0. MAGNUsON,
Chairman, Committee on Commerce,
U.S. Senate, Washinton, D.O.

DEAR IR. COAIRMAT: Your letter of June 26, 1963, requested the views of
the General Services Administration on S. 1732, 88th Congress, a bill to elimi-
nate discrimination in public atcommodations affecting interstate commerce.

The purpose of the proposed legislation is stated in the title of the bill. It
would, with respect to all persons traveling interstate, prohibit discrimination
or segregation based on race, color, religion, or national origin In certain public
establishments.

We wish to point out in this connection that, in fiscal year 1964, It is esti-
mated the civilian agencies of the Federal Government will spend approximately
$348,231,710 f6i passenger travel within the continental United States. It is
our firm conviction that all Federal employees traveling interstate on Govern.
ment business should be entitled, without discrimination or segregation on
account of race, color, religion, 'or national origin, to the full and equal enjoy-
ment of the goods, services, facilities, privileges, advantages, and accommoda-
tions of certain public establishments, as would be provided by the proposed
legislation.

The General Services Administration strongly endorses the objective of
S. 1732 and urges early enactment of the bill

The enactment of the proposed legislation would not affect the budgetary
requirements of this agency.

The Bureau of the Budget has advised that there is no objection to the
ubml'sslon of this report to your committee and that the enactment of S. 1732

would be in accord with the program of the President.
Sincerely yours,

BERNARD L. Bourrr, Administrator.

INTERSTATE COMMEaos COMMISSION,
Washifnton, D.O., Jtly 9, 19C8.

Hon. WARmNf 0. MAoNUsoN,
Chairman, Committee on omnmeroe,
U.S. Senate, Washington, D.O.

DEAR OHRAiMAN MAONUSO.N: Your letter of June 27, 1963, addressed to the
Chairman of the Commisslon~, and requesting comments on a bill, S. 1162, Intro-
duced by Senator Mansfield (for himself and 45 other Senators), to eliminate
discrimination in public accommodations affecting interstate commerce, and on
amendments (in the nature of a substitute) to 8, 1732 intended to be proposed
by Senator Dirksen, has been referred to our Committee on Legislation. After
consideration by that Committee, I am authorized to submit the following com-
ments in its behalf:
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I

S. 1732, as introduced, would establish the right of all persons, without dis-
crimination or segregation on account of race, color, religion, or national origin,
to the full and equal enjoyment of the goods, services, facilities, privileges, ad-
vantages, and accommodations of public establishments serving interstate travel-
ers or substantially affecting Interstate travel or the interstate movement of
goods In commerce. While the term "public establishments" is not fully defined,
among the establishments explicitly covered by the bill are hotels, motels, restau-
rants, theaters, and other places of amusement; retail and department stores,
drugstores, lunchrooms, lunch counters, gasoline stations, and the like. Bona
flde private clubs are not included.

Any deprivation of or interference with the right to use the public facilities
covered by the proposed measure Is specifically prohibited, and aggrieved persons
are granted the right to sue for an injunction or other preventive relief. In
addition, the bill would authorize the Attorney General to bring a civil suit for
preventive relief when, in his judgment, the person aggrieved Is unable to initiate
and maintain appropriate legal proceedings and the purposes of the bill will
be materially furthered by the filing of such an action.

The term "public establishments" as used in the bill as introduced Is broad in
scope, and it is not clear to what extent S. 1732 is intended to apply to common
carriers and other persons subject to the Interstate Commerce Act and related
statutes administered by this Commission. Insofar as the proposed measure
may be construed to apply to such carriers and other persons, it should be
noted that it is now unlawful under section 3(1) of the act "for any common
carrier subject to this part [part I] * * * to make, give, or cause any undue
or unreasonable preference or advantage to any particular person * * * or to
subject any particular person * * * to any undue or unreasonable prejudice or
disadvantage in any respect whatsoever." While this provision relates to rail
carriers, there are similar provisions in the other parts of the act applicable
to motor or water common carriers. These provisions have been Interpreted
in a series of decisions by the Federal courts and this Commission as prohibiting
the segregation by such carriers of passengers traveling on Interstate trains or
buses, or using related terminal facilities. Mitchell v. United States, 313 U.S.
80 (1941); Henderson v. United States, 339 U.S. 816 (1950); Boynton v. Vir-
ginia, 364 U.S. 454 (1960); United States v. Lssatter, 203 F. Supp. 20, aff'd per
curlam 371 U.S. 10 (1962); Lewis v. The Greyhound Corp., 199 F. Supp. 210
(1061); National Asst. for A.O.O.P. v. St. Louls-S.F. Ry. Co., 297 I.C.C. 33.
(1955); Keys v. Carolina Coach Co., 04 M.C.C. (1955); and Discrimination-
Interstate M. Carriers of Passengers, 86 M.O.C. 743 (1961).

In the last cited proceeding, this Commission, upon petition of the Attorney
General of the United States, promulgated a number of general regulations
designed to implement further the provisions of section 216(d) of the act with
respect to the nonsegregated use of motor buses and related facilities operated
and utilized in the interstate common carrier transportation of passengers.
The lawfulness of the regulations thus issued was upheld by the courts in the
State of Georgia v. United Stales, 201 F. Supp. 813 aff'd per curlam, 371 U.S.
0 (1962); and the Attorney General has since reported that all railroad stations
and bus terminals have been desegregated. In view of these decisions, the racial
segregation of passengers using Interstate transportation or terminal facilities
by common carriers subject to the Interstate Commerce Act Is clearly established
as a violation of that act. In the words of the Supreme Court: "The question
is no longer open; it is foreclosed as a litigable issue." Baily v. Patterson, 309
U.S. 31, 33.

To the extent, therefore, that S. 1782 might be construed as prohibiting
discrimination or segregation by common carriers subject to the Interstate
Commerce Act, its enactment would permit the accomplishment of the same
substantive result as that reached by this Commission and the courts in the
aforementioned cases. Insofar as its prohibitions would apply to persons other
than common carriers subject to our jurisdiction under the Interstate Com-
merce Act and related statutes, Its enactment would not appear to affect directly
the jurisdiction or-functions of this Commission or to Impair our administra-
tion of the laws entrusted to us. In either case, however, the bill's passage Into
law, under the circumstances here disclosed, is, in our view, a matter of broad
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congressional policy. Accordingly, we make no recommendation either for or
against S. 1732 as introduced.

it

The amendments (in the nature of a substitute) to S. 1732 intended to be
introduced by Senator DIrkseu would declare "legal and consonant with the
right of private property, but nevertheless * * * not In keeping with the concept
and spirit of equality * * *" the denial to any person, because of race, color,
religion, or national origin, of free and full access to the public services and
accommodations provided by private establishments, except public utilities and
common carriers, when done within the discretion of the owners and operators
thereof and not under compulsion of State and local laws. The substitute pro-
posal would create a Community Relations Service to assist in securing the full
and nondiscriminatory access by all persons to the public services and accom-
modations of private establishments, and to provide conciliation assistance to
communities in resolving certain disputes, disagreements, or difficulties based
on race, color, or national origin.

As the proposed amendments are expressly made inapplicable to the services
and accommodations provided by public utilities and common carriers, their
passage into law would not affect the prohibitions now embraced in the inter-
state Commerce Act relating to racial discrimination or segregation by common
carriers subject to the jurisdiction of this Commission. Accordingly, their
enactment also is, in our view, a matter which the Congress must decide on the
basis of broad policy considerations.

Respectfully submitted.
Ass MoOREGOs Gorr,

Acting Chairman, Committee on Legislation.
ABE MCO BEOO GOFF.
RUPERT L. MURPHY.

INTERSTATE COMMERCE COM MISSION,
Washington, D.C., July 24, 1963.

Hon. WARREN G. .MAGNUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.C.

DEAR CHAIRMAN MAoGNUSON: Your letter of July 17, 1003, addressed to the
Chairman of the Commission, and requesting comments on amendments in-
tended to be proposed by Senator Goldwater, to the bill (S. 1732) to eliminate
discrimination in public accommodations affecting Interstate commerce, has
been referred to our Committee on Legislation. After consideration by that
committee, I am authorized to submit the following comments in its behalf:

In our letter of July 0. 1963. concerning S. 1732 and certain amendments fin
the nature of a substitute) Intended to be Introduced by Senator Dirksen, we
expressed the view that enactment of either the original or the proposed sub-
stitute bill would not directly affect the substantial functions or jurisdiction
of this Commission and constitutes a matter which Congress itself must decide
on' the basis of broad policy considerations. The amendments intended to be
proposed by Senator Goldwater relate exclusively to labor organizations and
have as their fundamental purpose the extension of such organizations of full
and equal nmeinlmrshlip rights and privileges to all of the employees they seek
to represent in a unit appropriate for that purpose. Such amendments would
not modify or affect the provisions of the Interstate Commerce Act. discussed
in our prior letter, relating to racial discrimination or segregation by common
carriers subject to the jurisdiction of this Commission. and their passage into
law also Is, in our view, a matter of broad congressional policy in respect of
which we take no ixsltion.

Resl'ct fully sulmittled.
LAURENCE K. WALRATl.

(Chairumn. fommniltre (on LcrgislatinS.
ARE 3MGREGOR GOFF.
RrPERT L. M'RPHIY.
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INTERSTATE COMMERCE COMMISSION,
Washington, D.C., July 31, 1963.

Hion. WARREN O. MAONUSON,
Chairman, Committee on Commerce,
U.S. Senate, Washington, D.O.

DEAR CHAIRMAN MAGNUsoN: Your letters of July 23 and July 25, 1063, ad.
dressed to the Chairman of the Commission, and requesting comments on
amendments Nos. 134, 135, and 136, intended to be proposed by Senator Keating
to the bill (S. 1732) to eliminate discrimination in public accommodations
affecting interstate commerce, have been referred to our Committee on Legisla-
tion. After consideration by that committee, I am authorized to submit the
following comments in its behalf:

The amendments intended to be introduced by Senator Keating would pro-
hibit the direct or indirect publication, circulation, issuance, display, or mailing
of any notice, advertisement, or written or printed communication, to the effect
that any of the goods, services, facilities, privileges, advantages, or accommo-
dations of any public establishment subject to section 3 of S. 1732 shall be
refused to or withheld from any person on account of race, color, religion, or
national origin. In addition, such amendments would in substance preclude all
persons from engaging in the discriminatory practices otherwise forbidden by
S. 1732, as so amended, under color of any law, statute, ordinance, regulation,
custom, or usage.

In our previous comments upon S. 1732 and certain amendments thereto In-
tended to be introduced by Senators Dirksen and Goldwater, we expressed the
view that enactment of that legislation with or without such amendments
would not affect the substantial functions or jurisdiction of this Commission
and represents a matter which Congress itself must decide on the basis of broad
policy considerations. The amendments intended to be proposed by Senator
Keating, likewise, would have no material effect upon the provisions of the
Interstate Commerce Act relative to racial discrimination or segregation by
common carriers subject to our jurisdiction, discussed in our prior letters, and
we therefore take no position for or against their passage into law.

Respectfully submitted.
LAURENCE K. WAT.ArTH.

Chairman, Committee on Legislaton.
ABE McGREGOR Gorr.
RUPERT L. MURPHY.

U.S. INFORMATION AGENCY,
Washington. July 2, 1963.

Hen. WARREN 0. MAONUSON,
Chairman, Committee on Commerce,
U.S. Senate.

DEAR MR. CHAIRMAN : This will reply to your letters of June 27, 1963, request-
Ing Agency comments on S. 1732. a bill to eliminate discrimination in public
accommodations affecting Interstate commerce, and the proposed amendment
thereto by Senator Dirksen.

The U.S. Information Agency is in favor of the enactment of the proposed
legislation. We leave it to those more learned and experienced in such matters
to discuss the detailed provisions of the bill. We cannot help but believe, how-
ever, that barriers to equal rights and opportunities for all in this Nation
must be broken down and that the proposed bill is another step in the ful-
fillment of the American dream.

In the everyday task of portraying the American scene to foreign audiences,
the Agency has had the difficult task of counteracting the detrimental effects
of civil rights violations. We cannot make good news out of bad practice.
Nor can we cover up the fact that we have important unfinished business in
this country. What we have done and will continue to do, however, Is to place
our problems and difficulties in proper and truthful perspective. indicating the
continuing progress we are making. Our Agency's real success in this area ulti-
mately depends upon what we do domestically. For this reason the enactment
of the proposed legislation would be a concrete act by the Government to
redress existing inequities.

I believe that as the barriers to equal rights and opportunities for all in our
Nation are broken down, the fact that the United States is a multiracial society
will prove one of our greatest assets in the contest of Irleologle.q.
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I do not suggest that S. 1732 should be enacted solely because it would
enhance the U.S. Image abroad though it would clearly have that effect. We
should attack the problem of segregation because it Is right that we do so. To
do otherwise, whatever the oversea reaction might be, would violate the very
essence of what our country stands for.

The Bureau of the Budget advises that it has no objection to the submission
of this report and the enactment of S. 1732 would be in accord with the pro-
gram of the President.

Sincerely,
EDWARD R. .fMuBow, Director.

The CHAIRMAN. The ranking minority member of the committee,
the distinguished Senator from New Hampshire, Senator Cotton, has
a brief statement to read and then we will hear from our first witness,
the Attorney General of the United States, Robert F. Kennedy.

As a statement of procedure, the witness will read his prepared
statement without interruption. Then the chairman -will call on the
members of the committee, alternating sides, for questions.

The Senator from New Hampshire has a statement he would like
to insert at this point.

STATEMENT OF HON. NORRIS COTTON, U.S. SENATOR FROM THE
STATE OF NEW HAMPSHIRE

Senator CorroN. Mr. Chairman, I thank you for the privilege of
making a preliminary statement on behalf of myself and the four
other members of the minority on the committee: Senators Morton,
Scott, Prouty, and Beall.

Mr. Chairman, the Republican members of this committee are a
small band-only 5 out of 17 Senators-and our power to affect the
course of this legislation is thus limited. However, two of the five
are cosponsors ofS. 1732, the bill before us, and cosponsors of S. 1731,
the administration's omnibus Civil Rights Act of 1963. All of us
who were Members of the Senate at the time voted for the Civil Rights
Act of 1957 and the Civil Rights Act of 1960, as did all Republicans
in the Senate.

We are fully aware of the overwhelming national interest in the
problem of civil rights and racial discrimination and we understand
the administration's desire to get this bill (S. 1732) out of committee
so that the Senate as a whole may work its will upon it.

Difficult legal and constitutional questions may face us, and I am
not attempting to indicate the position of any individual when the
committee votes, either on the bill or on amendments. However,
I am authorized to pledge every member of the Republican minority
to full cooperation in expediting the work of the committee on this
bill. We believe the committees deliberations must be marked by
intensive effort so that meaningful recommendations can be made to
the entire Senate as soon as possible.

The CHAIMAN. Thank you Senator Cotton. We will be glad to
hear from the Attorney General of the United States, Mr. Kennedy.

STATEMENT OP HON. ROBERT F. KENNEDY, ATTORNEY GENERAL
OF THE UNITED STATES

Mr. KENNEDY. Thank you, Mr. Chairman.
Mr. Chairman and members of the committee, for generations,

Americans have prided themselves on being a people with demo-
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- cratic ideals-a people who pay no attention to a man's race, creed,
or color. This very phrase has become a truism. But it is a truism
with a fundamental defect: it has not been true.

It was the British historian, Lord Acton, who wrote that:
Laws should be adapted to those who have the heaviest stake in the country,

for whom misgovernment means-

not stinted luxury and mortified pride-
but want and pain, and degradation and risk to their own lives and to their
children's souls.

As Americans, I don't see how any of us can fail to agree with that
statement, and surely the citizens who have the greatest need for
laws, who suffer want and pain and degradation, are the American
Negroes.

That is why I am here today to testify in support of the Interstate
Public Accommodations Act of 1963, a part of the civil rights legisla-
tion proposed by the President on June 19.

What the President has proposed in this bill is a law which will
eliminate one of the most embittering forms of racial discrimination:
the denial of free access to places of public accommodation-restau-
rants, stores, hotels, lunch counters, and other establishments of serv-
ice or amusement-to a large number of our fellow citizens whose
skin is not white.

The law will set no precedent in the field of governmental regula-
tion, nor will it unjustly infringe on the rights of any individual.

The only right it will deny is the right to discriminate-to embar-
rass and humiliate millions of our citizens in the pursuit of their
daily lives.

SThe places of business covered by this law are public in a very real
sense: they are not private homes or clubs. They deal with the general
public. They invite and in fact compete for public patronage.

Plainly, when a customer is tuired away from such a place because
of the color of his skin, it imposes a badge of inferiority on that citizen
which he has every right to resent.

And in addition to the insult, consider the physical and financial
inconvenience suffered by Negroes through such discrimination.

A white person, traveling in a part of t he country where discrimi-
nation is customary, can make reservations in advance or stop for
food and lodging where and when he will.

For the Negro it is not so simple. It he makes reservations with-
out first determining whether or not the establishment will accept
people of his race, he may well ind on his arrival that the reserva-
tion will not be honored-or that it will somehow have been mis-
laid. His alternative is to subject himself and his family to the
humiliation of rejection at one establishment after another-until, as
likely as not, he is forced to accept accommodation of inferior quality,
far removed from his route of travel.

White people of Whatever kind-prostitutes, narcotics pushers, Com-
munists, or bank robbers-are welcome at establishments which will
not admit certain of our Federal judges, ambassadors, and countless
members of our Armed Forces.

Human indignity, moreover, is not the only cost of this kind of dis-
crimination. Quite apart from the moral damage it does, our whole
economy suffers from it. Discrimination by retail stores which deal
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in goods obtained through interstate commerce puts an artificial re-
striction on the market and interferes with the natural flow of mer-
chandise. A prevailing pattern of discrimination in a community
discourages the influx of new business, impairs the mobility of industry
and prevents the most economic allocation of our national resources.

If Congress can, and does, control the service of oleomargarine in
every restaurant in the Nation, surely it can insure our nonwhite citi-
zens access to those restaurants.

If Congress can control the labeling of every bottle of aspirin in
every drug store, surely it is no deprivation of anyone's liberty to
permi t Negioes to shop and to eat there.

Nearly all, if not all Federal and State regulations can be said to
represent "encroachments on personal liberty and private property."

The Government regulates the businessman in his dealings with
the public, the employer in his dealings with the employee, the stock-
broker in his dealings with customers, and the wholesaler in his deal-
ings with retailers. I could continue at great length, for this is only
a small part of the catalog.

For the record, Mr. Chairman, I would like to submit the following
representative list of Federal statutes based on the commerce clause
which regulates private business and property:
Anti-Rebate Act (railroads)
Atomic Energy Act
Automobile Information Disclosure Act
Boiler Inspection Acts (railroads)
Clayton Act
Communications Act
Fair Labor Standards Act
False Branding and Marketing Act
Federal Coal Mine Safety Act
Federal Explosives Act
Federal Food, Drug, and Cosmetic Act
Federal Firearms Act
Federal Hazardous Substances Labeling Act
Federal Insecticide, Fungicide, and Rodenticlde Act
Federal Power Act
Federal Trade Commission Act
Federal Water Pollution Control Act
Fur Products Labeling Act
Gambling Devices Act of 1062
Hot-Oll Act
Interstate Commerce Act
Investment Company Act of 1940
Labor Management Reporting and Disclosure Att of 1959
Livestock Contagious Disease Act
Meat Inspection Acts
Narcotics Manufacturing Act of 1960 .
Natural Gas Act
Plant Quarantine Act
Poultry Products Inspection Act
Securities Exchange Act of 1934
Sherman Act
Tobacco Inspection Act
Trust Indenture Act of 1039
U.S. Cotton Standards Act
U.S. Grain Standards Act
Work Hours Act of 1962

Those are all under the commerce clause, Mr. Chairman.
And locally, private property rights are subject to zoning laws,

licensing regulations, and health restrictions. Some 30 States pres-
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ently have public accommodation laws forbidding racial discrimi-
nation.

It seems highly significant to me that the greatest opposition to
the supposed 'interference with private rights" in this bill comes
from the very States which have in the past decreed segregation by
law.

Mr. Chairman, I have a list here of some of those acts.
The CHA&nMAN. We will put those in the record in full.
Mr. KENNEDY. Could I give a few examples ?
The CHnARAN. Yes, then we will put them in the record.
Mr. KENNEDY. In Birmingham, Ala.: The city code forbids any

restaurants to serve whites and Negroes in the same room unless they
are-
separated by a solid partition extending from the floor upward to a distance of
7 feet or higher, and unless a separate entrance from the street is provided for
each compartment.

In Durham, N.C.: The city code requires separate rooms for Ne-
groes and whites in any public eating place which serves both races.

The partition between such rooms shall be constructed of wood, plaster, or
brick, or like material, and shall reach from the floor to the ceiling.

Violations are punished by fines of $10 and each day represents a
new violation.

In Greenwood, S.C.: The city code makes it unlawful for any per-
son operating a cafe, restaurant, or drinking fountain to serve colored
people and white people with the same dishes and glasses.

In Atlanta, Ga.: The city code requires barbers to post signs indi-
cating whether they serve whites, Negroes, or both. Negro barbers are
forbidden to serve white women or girls.

In Louisiana, code 317:
Negro and white families, housing in same dwelling house prohibited; penalty;

separation of the races no defense.

Those are just some examples, Mr. Chairman.
The CHAIRMAN. We will put in the record in full at this point the

others, the State or local laws compelling segregation in public ac-
commodations, submitted to us by the Attorney General.

Mr. KENNEDY. Thank you, Mr. Chairman.
(The list follows:)

STATi OR LOCAL LAWS COMPELLING RACIAL SEOREOATION IN PUBLIC
ACCOMMODATIONS

A number of cities and States requires racial segregation in publfe accommoda-
tions by law. Here are some examples, followed by a list of the State laws re-
quiring such segregation.

Birmingham, Ala.: The city code forbids any restaurant to serve whites and
Negroes in the same room unless they are "separated by a solid partition extend-
ing from the floor upward to a distance of 7 feet or higher, and unless a separate
entrance from the street is provided for each compartment."

Durham, N.O.: The city code requires separate rooms for Negroes and whites
In any public eating place which serves both races. "The partition between such
rooms shall be constructed of wood, plaster, or brick or like material, and shall
reach from floor to the ceiling." Violations are punishable by fines of $10 and
each day represents a new violation.

Greenwood, S.0.: The city code makes it unlawful for any person operating
a cafe, restaurant, or drinking fountain to serve colored people and white
people with the same dishes and glasses.

20
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Oklahoma: A State law requires the telephone company to provide separate
telephone booths for each race at the request of a particular locality.

Texas, Tennessee, Oklahoma: A State law requires that coal mine operators
must provide separate bath and locker facilities for Negroes.

Arkansas: State law requires that race tracks must provide segregated
seating.

Louisiana, South Carolina: Both of these States have specific laws requiring
separate entrances and seating at circuses.

Atlanta, Ga.; The city code requires barbers to post signs indicating whether
they serve whites, Negroes, or both, and Negro barbers are forbidden to serve
white women or girls.

Texas: State law forbids boxing or wrestling contacts between whites and
Negroes and violations are punishable by fines ranging up to $200.

STATE SEGREGATION STATUTES

Arkansas: Statute 84-2724: Track establishments required to segregate
races.

84-2725: Damages not recoverable for ejecting those refusing to sit in desig-
nated places.

84-2726: Penalty for noncompliance.
Georgia: 84-1603. Qualification of licensees; applications made to whom.

Requiring segregated billiard rooms.
84-1604: Application for license; affidavit; bond; fees; forfeiture. (Same

requirement.)
Louisiana: Louisiana revised statutes:
R.S. 4:5, section 9791: Circuses and tent exhibitions--segregation of races.
Section 9792: Penalty (for violation of sec. 9791).
R.S. 4:5, Section 5: Separate ticket offices and entrances for white and colored

races; penalty. - I
L.RS., section 451. Interracial activities involving personal and social con-

tacts prohibited. (Involving any dancing, social functions, entertainments,
athletic training, games, sports of contests and other such activities involving
personal and social contacts).

L.B.. section 452. Separate seating and facilities at any entertainment
or athletic contests, where the public is invited or may attend.

Section 453. Races prohibited from using the others seating and facilities.
Section 454. Penalty.
Section 817: Negro and white families, housing in name dwelling house pro.

hibited; penalty; separation of the races no defense; application of section.
("* * * It shall not be a defense that the buildings are provided with partitions,
or separate entrances, or other features of separation between the races * * *")

Mississippi: Statute 2046.5: Business customers, patrons or clients-right to
choose-penalty for violation. (Authorizes refusal to sell to, wait upon or
serve any person that the owner, manager, or employee of such public place of
business does not desire to sell to.) .

Statute 4065.8 Compliane with the principles of segregation of the races.
(Public officials required to prohibit integration of the white and Negro races
in public facilities or accommodations.)

Oklahoma: Title 17, Oklahoma Statute 185: Separate telephone booths for
while and colored patrons.

Title 45, Oklahoma Statutes 281. Bathhousee required at mines-separate
baths and lockers for Negroes-towels, soap, and locker.

South Carolina: Circuses: separation---ay 19, 192, Code of Laws of South
Carolina. Tent shows to maintain separate entrances for races.

Tennessee: 62-715: Segregation of races permitted (in public accommoda-
tions.)

58-1021: Separate washrooms for whites and blacks.
Texas: Texas COvil Statutes, articles 6920: Bath facilities (in coal mines).
Virginia: Code 18.1-35 (1960 Conm Supp.) : Public halls ad p public places.

(Makes it a crime for operators or sponsors of public halls, theaters, opera
houses, motion pictures, or any place of public entertainment or public assem-
blage to fall to separate the races.)

Mr. KENNEDY. Surely it is no greater an infringement to compel
nondiscrin ination than it has been to compel discrimination.
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So I think it only fair, Mr. Chairman, to declare that this bill does
not seriously or significantly interfere with private property rights,
nor does it extend any principle of Federal regulation. Therefore,
the argument that it does should be rejected as a smokescreen. The
real issue is whether Congress should or should not ban racial dis-
crimination in places open to the public.

As always, in determining whether or not to adopt a Government
regulation, we must give weight to a consideration of the right that
will be lost-even in cases like this one, where the right in question
is so plainly a right to commit wrong.

On one side of the scale of justice, then, we have the right of pri-
vately owned public service enterprises to insult. large sections of
their public by refusing to serve them, for no other reason than the
arbitrary and immoral logic of bigotry.

On the other side, we have the need for this country to live up to
its ideals.

Surely, in the balancing, there can be no question on which side the
scales must fall.

As John Adams said, "The eternal and immutable laws of justice
and morality are paramount to all human legislation."

I believe that the Federal Government has a clear responsibility to
help put a stop to discrimination. The administration has, from the
beginning, recognized that responsibility, and in the past two and a
half years we have attempted to fulfill it through channels of volun-
tary cooperation.

We have assisted in reopening communication between Negro and
white leaders. We have mediated disputes. We have urged local
governments, officials lawyers businessmen, union officials, the clergy,
educators, and otler leaders of opinion to recognize the gravity of the
situation anid the need for prompt action at the local level.
-A great deal has been and is being accomplished through these

means-but not enough.
The President has called for legislation to move the problem of dis-

crimination in public accommodations "out of the streets and into the
courts," and this bill is the legislation we believe will do so.

S. 1732 would establish the right of all persons to the full and equal
enjoyment of the service facilities of places of public accommodation
without discrimination on account of race, color, religion, or national
origin, if these places serve interstate travelers or affect the interstate
movement of goods in commerce.

The establishments covered include hotels, motels, restaurants,
lunch counters, theaters and other' places of amusement, department
stores and other retail stores, drug stores, gasoline stations, and the
like. However, the establishment must be one that serves the general
public. Private clubs A r'h6t covered.

Section 4 of the bill would prohibit denial of, or interference with,
the right to use public accommodations established in the preceding
sections. This includes denials by the establishment itself and inter-
ference by third parties.

Section 5 would grant to the aggrieved person the right to sue in
Federal court for preventive relief against the denial or interference.

It also would permit the Attorney General to sue in the name of
the United States when in his judgment the aggrieved person is
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unable to bring suit, and the purposes of the act will be materially
furthered by such a suit.

Before bringing a suit under this act the Attorney General ordi-
narily would permit State or local authorities to act if there is an
applicable public accommodations law in the locality. If there is no
local law, he would employ the services of available Federal agencies
to secure voluntary compliance.

The constitutional authority of Congress to enact this law is derived
from the commerce clause and the 14th amendment, but our primary.
reliance is on the commerce clause.

The list of public accommodations covered-hotels and motels, retail
stores, restaurants, theaters, and motion picture houses demonstrates
that each has a direct and intimate relation to the movement of persons
and goods across State lines, and in the words of the late Justice
Jackson:

If it is interstate commerce that feels the pinch, it does not matter how local
the operation which applies the squeeze. (United States v. Women's Sports-
wear Ass'n, 336 U.S. 460, 464 (1949).)

It seems to me beyond question that every provision in this bill is a
legitimate exercise of Congress' authority over interstate commerce.

In addition to the commerce clause, we rely on Congress' power
under the 14th amendment, to prohibit the denial of equal protection
of the laws to any person. The 14th amendment also provides that
Congress may enforce this provision of appropriate legislation.

We recognize that in 1883 the Supreme Court held in the Civil
Rights Oases (109 U.S. 3) Congress did not have power under the 14th
amendment to prohibit discrimination in privately owned, places of
public accommodation, and that Congress power under that amend-
ment is only over discrimination accomplished by the action of a
State.

But in 80 years, much of the force of that decision has disappeared.
State regulation of private business has increased. State relation-
ships with business have become more varied and complex and views
of what action may be attributed to the State have changed.

There are a number of recent cases in which the Federal courts have
held that private decisions to discriminate may be attributed to the
State forpurposes of the 14th amendment. Consequently, if the
Supreme Court were now asked to pass upon the constitutionality of
a public accommodations law based on the 14th amendment, it might
well uphold the law.

However the 1883 decision has not been overruled and remains the
law of the land. It is for this reason that we rely primarily on the
commerce clause.

Some Congressmen, who seek objectives similar to those of this bill,
would place sole reliance on the 14th amendment. There are others
who strongly oppose any reliance on the 14th amendment.

We recognize that there h; some merit in both positions. However,
we feel it is absolutely clear that Congress has the power to end dis-
crimination in places of public accommodation under the provisions of
the comnnerce clause. Should it ultimately be decided that Congress
can regulate these businesses under the 14th amendment, the fact that
the bill describes them in terms of their impact on interstate commerce,
would not diminish Congress' power.
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Virtually all people in the public accommodations business will
know if they are covered by this bill.

Lodgings are covered if they are public and the lodgings are
transient.

Places of amusement are covered if they customarily present enter-
tainment which moves in interstate commerce.

Restaurants and retail stores are covered if a substantial part of
their business is with interstate travelers; or if a substantial part of
their wares has moved in interstate commerce; or if their activities
substantially affectjnterstate commerce; or if they are in integral part
of another business covered by any of these other provisions.

The significant question in these definitions is, What is meant by
"substantial" or "substantially" Whilethe meaningof thosewords
cannot be reduced to mathematical precision, our intention is that they
mean something more than minimal. These terms have been used
as ctandards in a number of statutes and have received judicial inter-
pretation. So in the great majority of cases, coverage will be plain.

We intentionally did not make the size of a business the criterion
for coverage because we believe that discrimination by many small
establishments imposes a cumulative burden on interstate commerce.
It may be that Congress will want a sharper definition and, if so, we
would be lad to work with this committee But if this is done, I
believe it should be to sharpen definitions rather than to create loop-
holes or water down the bill.

The recent events in Birmingham, Jackson, Savannah Danville, and
nearby Cambridge are vivid evidence that this bill is needed.

There has been a good deal of talk decrying the Nearo demonstra-
tions. I say that any discussion of this problem which dwells solely
on the demonstrations and not on the causes of those demonstrations
is not going to solve anything.

hisnt is the lesson of history. There still are workers and their
children alive today in mining communities all through the Appala-
chian area and in industrial centers all over the country who remember
the time before the Wagner Act, the wage and hour laws and adequate
mine safety and factory inspection acts. In those davr, miU and
women were striving to form unions or to athjct legislative attention
to their condition. Their meetings were suppressd Their demon-
strations were put down. Their pockets were arrested.

Repression on one side often produced violence on the other. The
Haymarket Square riot of 1886, the violence of the Little Steel strike
of 1988 and hundreds of similar incidents, large and small, are tragic
cases in point

But we learned from them and concentrated our attention upon the
substantive evils that gave rise to the outbreaks. That is what the
Interstate Public Acconmmodations Act of 1968 attempts to do--to
concentrate upon the evils which have caused the recent demon-
strations.

With the adoption of the 18th, 14th, and 15th amendments, the
American Negfo was freed from slavery and made a citizen in full
standing--n paper at least.

Butfor most of he past hundred years we have imposed the duties
of citizenship on the Negro without allowing him to enjoy the benefits.
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We have demanded that he obey the same laws as white men, pay
the same taxes, fight and die in the same wars. Yet in nearly every
part of the country, he remains the victim of humiliation and depriva-
tion no white citizen would tolerate.

All thinking Americans have grown increasingly aware that dis-
crimination must stop--not onlybecause it is legally insupportable,
economically wasteful and socially destructive, but above all because
it ismorally wrong.

Mr. Chairman, there are three tests for this bill.
1. Is there a need to end discrimination in places of public ac-

commodationt
No one who has confronted the problems and difficulties in the

swiftly moving civil rights struggle could say that there is not a
need. What we are talking about is not a sop to end disorder in the
streets, but the urgent need to prove, to millions of our fellow citizens
the very premise of American democracy y-that equal rights and
equal opportunity are in his land, and ate not based
on color, race or c religion.

2. Does Con ave authority to ban di. inntion in places
of public acco odation ? With t question it does

3. Is actio y the Federal Go ern necessary f
We beli e emphatic tha it is. t would be ar better if

problems ike this wt ha ded by the ate and loca anthorities,
but in nny arra -here een s as' rig) s voting s still fre-
(uently denied t Ne o ho en he near ture that
State d local authiri trt to im nte t Is kind o discrimi-
nation

We lieve te before t bFede overn ent has o moral
choi but to tBe1. i i i t w c y, to a 'egro in
Jack n:

"W en a.wa comes u will erican citizen, b t in the
meant e you're a citi n f i asin anlt can't hel you."

How by any ora stan e ell our gro citi ens:
"Our orefathe -rought yo orefa hers ov here ainst their

willand earegoingtoma eou fortt"
Yet isn' hat ust wh e argumt bo s wn t
The Tlni States i atedy wh e people, litically and

economically. The question is her we, in this ition of dom-
inance, are goh to have not the charity but e wisdom to stop
penalizing our e citizens whose only f or sin is that they
were born.

That, Mr. Chairman, is w y congress should enact this bill, and
lould do it in this session.
The ChtAIRMAN. Thank yott very much, Mr. Kennedy.
The chairman will proceed with questioning, as he pointed out in his

opening statement. I think the only fair way to dd this would be to
alternate the questions.

I will ask first the Senator from Rhode Island if he wishes to inter-
rogate the Attorney General.

Senator PASTORE. First of all, Mr. Attorney General I agree Whole-
heartedly with your statement. This comes as no s'rp'rise to you I
would suppose. I commend you for a simply stated but very effective
statement on this point of human dignity.

21-544-63---pt. 1-3
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My question is just one: Has your Department made a brief of
those instances since 1883 that lend themselves to the interpretation
of the Court at that time to distinguish between that decision and
what has transpired in the meantime to make this new law constitu-
tional and proper

Mr. KENNEDY. We have no brief on that. We can prepare one,
Senator.

I would say that there are a number of my colleagues who feel that
if this act was based just on the 14th amendment we might very well
have some difficulty on its constitutionality.

We base this on the commerce clause which I think makes it clearly
constitutional. In my personal judgment, basing it on the 14th
amendment would also be constitutional.

We can prepare for you a memorandum as to the arguments for
and against the constitutionality based on the 14th amendment.

I think, however, that under the commerce clause, the bill is clearly
constitutional. I don't think anybody is contending that it is not.

Senator PAS'rRE. If you will recall, we did precisely that in dis-
cussing the communications corporation, the private communications
corporation that had to do with the satellite.

But now, addressing myself to the distinguished chairman, may
we have that memorandum I

The CHAIRMAN. Yes. I hope the Attorney General's Office will give
us a brief, if they have one, or can help us with a brief. We have also
asked several very eminent constitutional lawyers and teachers of con-
stitutional law to prepare briefs, if they wish, and to testify on this
point.

Mr. KENNEDY. Could I ask a question, Mr. Chairman?
Is that on our bill, and does it also cover the bill that has been in-

t roduced by Senators Cooper and Dodd ?
The CHAIRMAN. Just the bill that is here, the so-called accommoda-

tions bill.
Mr. KENNEDY. I don't believe anyone contends that this would be

unconstitutional on the commerce clause. I think that there is argu-
ment about the 14th amendment basis-going back to the 1883 Supreme
Court decision, and the fact that this is not State action-that there-
fore Congress would not have the right under the 14th amendment to
pass any legislation dealing with it.

So the major question in this whole field, as I think is agreed by
everybody is the question of whether this is constitutional under the
14th amendment.

The CHAIUMAN. If you will specifically brief that point we will
be very appreciative.

At this point-we speak all the time about the 14th amendment and
the interstate commerce clause. I think it would be well to put in
the record at this point the provisions of the Constitution that we
are speaking about.

(The provisions of the Constitution of the United States referred
to follow:)

ABTICLE I. Section 8. The Congress shall have Power * * To regulate Com-
merce with foreign Nations, and among the several States, and with the Indian
Tribes.
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ARTIrLE XIV. Section 1. All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United States and of
the State wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within Its Jurisdiction the equal protection
of the laws.

Section 5. The Congress shall have power to enforce, by appropriate legis-
lation, the provisions of this article.

Senator PASTORE. The reason why I raised the question, Mr. At-
torney Generall is that in your presentation this morning you have
said that in decision after decision, since 1883, the Court has somewhat
veered away in logic because of the development or the vicissitudes
of time.

I thought it would be proper for the record if those instances were
stated out in your brief.

Mr. KENNEDY. That's fine. And then, of course, the added point
is that the country has changed so much. There is so much more
mobility and travel and shipment of goods now than there was 75
years ago.

Senator PASTORE. If we can document that in the record it will
have much more effect.

Mr. KENNEDY. I will be glad to.
Senator PASTORE. Thank you.
The CHAIRMAN. Senator Cotton.
Senator CorroN. Mr. Attorney General, I join my colleague, the

able Senator from Rhode Island, in sincerely commending you for
an exceedingly able and penetrating statement, much of which-per-
haps most of which-all fairminded men must agree with.

Out of consideration of my colleagues who are awaiting their turn,
I would only like to ask you a few general questions; and they are
matters that troubled me and, I think, may trouble others.

Referring to the question just asked you by the Senator from Rhode
Island-and I hope this is a fair question; its purpose is not to lead
you into any particular line that might be damaging, but is a sincere
mnuiry:

f in your mind, and according to the advice of your legal advisers,
if you were quite confident that the courts would now hold the 14th
amendment as applicable to these cases, would you be pressing a bill
which is based, at least in part and perhaps in major part, on the
interstate commerce clause of the Constitution

Mr. KENNEDY. Senator, I think that there is an injustice that needs
to be remedied. We have to find the tools with which to remedy
that injustice.

There are perhaps three provisions of the Constitution that might
be applicable: the 13th amendment, the 14th amendment, and the
commerce clause.

There was some legislation that was passed earlier based on the
13th and 14th amendments, particularly on the 14th amendment
which is almost identical with the legislation that we are offering, and
legislation has also been recommended by other Members of the Sen-
ate and House of Representatives based solely on the 14th amendment.

The Supreme Court heard arguments on the earlier legislation and
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ruled that it was unconstitutional. That is the law of the land at the
present time.

I think that we come into Congress, we go to the Senate and the
House of Replresentatives with an extra burden if we are advocating
a bill which the Supreme Court has specifically declared is unconsti-
tutional.

If it is determined that everybody who was in favor of this bill in
Congress was all clear in his own mind that the 1883 decision would
be overruled by the Supreme Court and was no longer the law of the
land, then I would be glad to base it on the 14th amendment. I think
that there are many who have legitimate questions in their minds.

There cannot be any legitimate question ahout the commerce clause.
That is clearly constitutional. We need to obtain a remedy. The
commerce clause will obtain a remedy and there won't be a problem
about the constitutionality.

I happen to feel that if this law were predicated on the 14th amend-
ment, it would be declared constitutional by the Supreme Court. But
I would say that there are many of my colleagues in the Department
of Justice, and others, who have a very, very serious question about it.

For instance, the Solicitor General feels that it makes far, far more
sense to base this on the commerce clause than on the 14th amend-
ment. There are others who feel the same way.

So if we want to remedy an injustice and do it in a meaningful
way, it seems to me that the best course is to base the law on both the
14th amendment and the commerce clause.

I think we are going to have enough diffienlty nd rouble with
this bill as it is. I think it is absolutely essential that it get passed.
I think we are putting an extra burden, an extra handicap, on it if
we try to pass a law based just on the 14th amendment when, based
on that, the Supreme Court has declared similar legislation uncon-
stitutional.

I think we open ourselves to all kinds of difficult arguments. And
I have seen those who oppose any legislation in this field, Senator,
argue that we are trying to overrule tlie Supreme Court.

The CHAIRMAN. May I put in the record at this point the 1875 law
that was passed on by the Court? I think it is very pertinent to this
discussion.

(The document referred to follows:)

[18 Stat. 335)

FoRTY-TIIIRt CONGRESS, SEss. II, CIl. ,00, 8, 114. 1875

CHAP. 114-AN ACT TO PROTECT ALL CITIZENS IN THEIR CIVIL AND .LEGAL RIOITS.
(MARCH 1, 1875)

Whereas, It is essential to just government we recognize the equality of all
men before the law, nd hold that it is the duty of government in Its dealings
with the people to mete out equal and exact justice to all, of whatever nativity.
race, color, or persuasion, religious or political; and It being the appropriate
object of legislation to enact great fundamental principles Into law: Therefore,
Be it enacted by the Senate and House of Rcpresentativees of the United States
of America in Congress assembled, That all persons within the jurisdiction of
the United States shall be entitled to the full and equal enjoyment of the ac-
commodations, advantages, facilities, and privileges of inns, public conveyances
on land or water, theaters, and other places of public amusement; subject only to
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the conditions and lml tallons esinbllshed by law, and anllilli e alike to cll zenx
(if every race and color, regardless of any previous condillon of servitude.

SEc. 2. That any person who shall violate the foregoing section by denying
to ny citizens, except for reasons by law applicable to citizens of every race
and color, and regardless of any previous condition of servitude, the full enjoy-
ment of any of the accommodations, advantages, facilities, or privileges In said
section enumliratlcd. or by aidig or Inelling suich denial, shall, for every such
offense, forfeit and pay the sum of five hundred dollars to the person aggrieved
thereby, to be recovered in an action of debt, with full costs; and shall also,
for every such offense, be deemed guilty of a misdemeanor, and, upon conviction
Ihereof, shall Ie lined not less than live hundred nor iore than one Ihousand
dollars, or shall be imprisoned not less thnn thirty days nor more th:ln one
year: I'roildcd, that ill iprsons may elect to ste for the penalty aforesaid
or to proceed under their rights at cononl lanw and by State statutes: and
having so elected to.proced In the one mode or the other, their right to proEeed
in the other jurisdiction shall be barrel. lut tis proviso shall not apply to
criminal proceedings. either under this act or the criminal law of any State:
.And provided further, that a judgment for the penalty In favor of the party
aggrieved, or a judgment upon an Indictment, shall be i bar to either prosecution
resiectlvely.

Sec. 3. That the olstrict and circuit courts of the United States shall have,
exclusively of the courts of the several states, cognizance of all crimes and
offenses against, and violations of, tIl provisions of this ant : nnd actions for the
penalty given by the preceding section imay eI prosctlted in the territorial,
district, or circuit courts of the United States wherever the defenldnut miny to
found, without regard to the other party; and (lie district attorneys. imarslinais
lnd deputy marshals of tie Unilted States, and ,coinisloners anlppointed l 1 the
circuit and( territorial courts of the United States, with powers of arresting antd
imprisoning or boiling offenders against the laws of thle United StNtes. are
hereby specially authorized and required to Institute proceeding against every
person who shall violate the provisions of this act, and cause hini to be arrested
and imprisoned or balled, as the case may le, for trial before such court of lie
United States, or territorial court, as by law has cognizance of the offense,
except In respect of the right of action accruing to the person aggrievedl: nd
such district attorneys shall cause such proceedings to be prosecuted to lthir
termination as in other cases: Provided, That nothing contained in this section
shall be construed to deny or defeat any right of civil action accruing to any
person, whether by reason of this act or otherwise; and any district attorney
who shall willfully fall to Institute and prosecute the proceedings herein
required, shall, for every such offense, forfeit and pay the sunl of five hundred
dollars to the person aggrieved thereby, to be recovered by an action of debt,
with full costs, and shall, on conviction thereof, be deemed guilty of a nmis-
demeanor, and be fined out less than one thousand nor niore than five thousand
dollars: And provided further, That a judgment for the penalty in favor of the
party aggrieved against any such district attorney, or a judgment llpon an
indictment against any such district attorney, shall be a bar to either prosect-
tion respectively.

SEc. 4. That no citizen possessing all other qualifications which are or may
be prescribed by law shall be disqualified for service as grand or petit Juror in
any court of the United States, or of any State, on account of race, color, or
previous condition of servitude: and any officer or other person charged with any
duty in the selection or summoning of jurors who shall exclude or fall to summon
any citizen for the cause aforesaid shall, on conviction thereof, be deemed guilty
of a misdemeanor, and be fined not more than five thousand dollars.

SEC. 5. That all cases arising under the provisions of this act in the courts of
the United States shall be reviewable by the Supreme Court of the United States,
without regard to the sum in controversy, under the sane provisions and regula-
lions as are now provided by law for the review of other causes In said court.

(Approved March 1, 1875.)

Mr. KENNEDY. In connection with that decision of 1875-
Senator TnuonROND. Mr. Chairman, would yon mind putting in the

decision of the Supreme Court also?
The COnARMAN. Yes. We will follow with the Supreme Court de-

cision. It is very pertinent at this point.
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CIVIL RII0GTS CASES.

UNITED STATES v. STANLEY.

ON CERTIFICATE Or DIVISION FROM TilE CIRCUIT COURT OF THE UNITED STATF. FOR

TIE DISTRICT OF KANBA8.

UNITED STATES V. RYAN.

IN i.ROB TO Tl r CIRCUIT (tURT or TTHE UNITED STATES FOB TIHE D1TIIOT OF
CAI.IURNIA.

UNITED STATES v. NICHOLS.

ON CIJPTrlCATt OF DIVISION FBOM THE CIRCUIT COURT OF THE UNITED STATES FOR
TIlE WESTERN DISTRICT OF UISSOURI.

UNITED STATES v. SINGLETON.

ON CERTIFICATE. OF DIVISION FROM TilE CIRCUIT COURT OF TIIC UNITED STATES FOR
TIE sOUTl. MN DI STRICT OV N. W TORK.

HROIINSON & Wife v. ME.MP11HI AND CIIARIESTON RAILROAD COMPANY.

IN ERROR TO THE CIRCUIT COURT Or THE UNITE STATES F'O THE WESTERN DISTRICT
OF TENNESSEE.

Submitted October Term, 1882.-Decided October 15th, 1883.

(it'i Righ ts-Vtonttlu ion-Districl of Columbia--hInn-Placcs of Amusement-
Public Con reyanoes-Sa cry-erritories.

1. The slt and 2d sections of the Civil Rights Act po-ed March 1st, 1875, are un-
constitutlonal enactments as applied to the siv , States, not being author-
iled either by the XIIIth or XIVth Amendmeins of the Constitution.

2. The XIVth Amendment Is prohibitory upon the States only, and the legislation
authorized to be adopted by Congress for enforcing It is not direct legisla-
tion on the matters respecting which the States are prohibited from making
or enforcing certain laws, or doing certain acts, but Is corrcclive legislation,
such as may be necessary or proper for counteracting and redressing the
effect of such laws or acts.

8. The XIIIth Amendment relates only to slavery and Involuntary servitude
(which It abolishes); and although, by its reflex action, It establishes
universal freedom In the United States, and Congress may probably pass
laws directly enforcing Its provisions; yet such legislative power extends
only to the subject of slavery and its incidents; and the denial of equal
accommodations in inns, public conveyances and places of public amuse-
ment (which is forbidden by the sections in question), imposes no badge of
slavery or Involuntary servitude upon the party, but at most, Infringes
rights which are protected from State aggression by the XIVth Amend-
ment.

4. Whether the accommodations and privileges sought to be protected by the
1st and 2d sections of the Civil Rights Act, are, or are not, rights consti-
tutionally demandable; and If they are, In what form they are to be pro-
tected, Is not now decided.

5. Nor Is it decided whether the law as it stands is operative In the Territories
and District of Columbia: the decision only relating to its validity as
applied to the States.

0. Nor is it decided whether Congress, under the commercial power, may or
may not pass a law securing to all persons equal accommodations on lines
of public conveyance between two or more States.

These cases were all founded on the first and second sections of the Act of
Congress, known as the Civil Rights Act, passed March 1st, 1875, entitled "An
Act to protect all citizens In their civil and legal rights." 18 Stat. 335. Two
of the cases, those against Stanley and Nichols, were Indictments for denying
to persons of color the accommodations and privileges of an Inn or hotel; two
of them, those against Ryan and Singleton, were, one on Information, the other
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an Indictment, for denying to Individuals the privlletge and accommodations of
a theatre, the Information against Ryan being for refusing a colored person a
seat in the dream circle of Malgure's theatre in San Francsco; and the
Indictment against Singleton was for derituo to another person, whose color
was not stated, the full enjoyment of the accommodations of the theatre
known as the Orand Opera House in New York, "mid denial not being made for
any reasons by law applicable to ctlliens of every race and color, and regardless
of any previous condition of serrtude." The case of ltobinson and wife against
the femlphius & Charleston H.R. Company was an action brought In the Circult
Court of the United Htates for the Western Distrlct of 'ennesee., to recover
the penally of five hundred dollars given by the second section of the act; and
the gravamen was the refusal by the conductor of the railroad company to allow
the wife to ride in the ladies' car, for the reason, as stated In one of the counts,
that she was a person of African descent. The jury rendered a verdict for the
defendants In this case upon the merits, under a charg of the court to which
ai bill of exceptions was taken by the plantiffs. The case was tried on the as-

tumplpion by both parties of the validity of the act of Congres; and the principal
point made by the exceptions was, that the Judge allowed evidence to go to the
jury tending to show that the conductor had reason to suspect that the plain-
tiff. the wife. was an Improper person, because she was In company with a young
man whom he supposed to be a white man, and on that account Inferred that
there was some Improper connection between them; and the Judge charged the
Jury, in substance, that If this was the conductor's boma lIde reason for ex.
eluding the woman from the car, they might take it into consideration on
the question of the llabillty of the company. The case wan brought here by writ
of error at the suit of the plaintiffs. The cases of lSanley, Nichols, arl Single-
ton, came up on certlficates of division of opinion between the judges below
as to the constitutionality of the first and second sections of the act referred
to; and the case of Ryan, on n writ of error to the judgment of the Circuit
Court for the District of California sustaining a demurrer to the information.

Tho Stanley, Ryan, Nichols, and Singleton cases were submitted together by
the solicitor general at the last term of court, on the 7th day of November, 1882.
There were no appearances and no briefs filed for the defendants.

The Robinson case was submitted on the briefs at the last term, on the 20th
day of March. 1883.

Mr. Solicitor General PhAtlips for the United States.
After considering some objections to the forms of proceedings in the different

cases, the counsel reviewed the following decisions of the court upon the Thir.
teenth and Fourteenth Amendments to the Constitution and on points cognate
thereto, via: The S8aughtcr-lloue Cases 10 Wall. 30: Bradwell v. The State,
tl Wall. 130: Bartcmnevcr v. lorwo, 18 Wall. 120; Minor v. Happeruelt, 21 Wall.
102; Wialker v. Sautinc, 02 U.S. 90; Unltcd States v. Reese, 02 U.S. 214; Ken-
nard v. Louisiana, 92 U.S. 480; United States v. Oruikshank, 02 U.S. 542; Munn
v. lllinoi. 91 U.S. 118; Chicago B. & O.R.R. Co. v. Iowa, 04 U.S. 1558 Blyew v.
United Staics, 13 Wall. f581; Railroad Co. v. Brown, 17 Wall. 445: Hall v. Dc.
Cutr, 05 U.S. 485; Strauder v. West Virginia, 100 U.S. 803; f porte Virginia.
100 U.S. 339; Missouri v. Lewis, 101 U.S. 22; Neal v. Dfloware, 103 U.S. 370.

Upon the whole these cases decide that,
1. The Thirteenth Amendment forbids all sorts of Involuntary personal servi-

tude except penal, as to all sorts of men, the word servitude taking some color
front the historical fact that the United States were then engaged in dealing
with African slavery, as well as from the signification of the Fourteenth and
Fifteenth Amendments, which must be construed as advancing constitutional
rights previously existing.

2. The Fourteenth Amendment expresses prohibitions (and consequently m.-
Idle.s corresponding positive immunities), Imitingl State action only, Including
in .,uch action, however, action by all State agencies, executive, legislative and
Jludicill, of whatever degree.

3. The Fourteenth Amendment warrants legislation by Congress punishing
violations of the Immunities thereby secured when conunitted by agents of States
in discharge of ministerial functions.

The right violated by Nichols, which is of the same class as that violated by
Stanley and by Hamilton. Is the right of locomotion, which Hlackstono makes
an element of personal liberty. Blackstone's Commentaries, Book I., ch. 1.

In violating this right, Nichols did not act in an exclusively private capacity,
but in one devoted to a public use, and so affected with a public, i.e., a State,
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Interest. This phrase will be recognized as taken from the Elcrator Cases in
94 U.S., already cited.

Restraint upon the right of locomotion was a well-known feature of the slavery
abolished by the Thirteenth Amendment. A first requisite of the right to appro-
priate the use of another man was to become tile Imaster of his natural power of
motion, and, by a mayhem therein of the common law to require the whole
community to be on the alert to restrain that power. That this Is not exaggera-
tion is shown by the language of the court in Eaton v. Vaugha, 9 Missourl, 731.

Granting that by inrolutaory serritlde, as prohiblled in the Thirteenth Amend-
ment, Is Intended some nstitution, viz., custom, etc., of that sort, and not pri-
marily mere scattered trespasses against liberty conmmltted by private persons,
yet, considering what must be the social tendency in nt least large parts of the
country, it Is "appropriate legislation" against such afl Insilitution to forbid anly
action by private persons which in the light of our history may reasonably be
apprehended to tend, on account of Its being incidental to quasi public occllua-
lions, to create an instilution.

Therefore, the above act of 1875, in prohibiting ipersoln from violating tihe
rights of other persons to lhe full and lal enjoyment of the acco miln ultiolnsof
lIns and public conveyances. for any reason turning merely iIupn tlho rai.e or color
of the latter, ltirtakes of the at.pecllh' character of cerialn cnltemllli)orilous
solemn and effective action by lhe l'nllte Stales to wh-hl It vwas a st, Iel -anid
is colnstitut lonal.

.lr. William M1. Iaiidolph for Itoblinson and wife. plitlliffs in error.
Where the Constitution gnaranttees right, Congress Is emlixlwertlI to pans the

legislation appropriate to give effect to that right. rigg v. Pe'inntAr nia. 11
Peters. '3I Ablcman v. Hooth, 21 How. 500; Ulited Stccs v. lHc*,c. !J U.S. 214.

\ 'e 'her 31r. Itoblnson's rights were created by the Constitutllir or only guaran-
teel y I, in either event the act of Congress, so far as It protects them. Is within
the :.,stitlutlon. I'PnCacolo Tcklgraph (o. v. ll'Wternl Uo'ln TI. (',.. 1 I;.S. 1
The I'asscger Cases, 7 Howard, 283; Crandall v. Nerada, 1 Wall. 33.

In M.i/nn v. lllinotu. 91 .S. 113. the following prolpositins were aiiried:
"Under the powers Inherent in every sovereignty, it government may regulate

the conduct of its citizens toward each other, and, when necessary for the public
good. the manner in which each shall use his own property."

"It has, In the exercise of these powers, been customary In England from time
Inmmnemoral, and In this country from its first colonization, to regulate ferries.
common carriers. hackmen, bakers. millers, wharfngers, Innkeepers, etc."

"When the owner of property devotes It to a use In which the public has nil
Interest, he In effect grants to the public an Interest In such use, and must, to the
extent of that Interest, submit to be controlled by the public, for the common goo,.
as long as he maintains the use."

Undoubtedly. if Congress could legislate on ithe subject at all, its legislation by
the act of 1st March, 1875, was within the principles thus announced.

The penalty denounced by the statute is Incurred by denying to any citizen
"the full enjoyment of any of the acconmmnodatins, Pdvantages, facilities, or
privileges" enumerated In the first section, and it Is wholly immaterinl whether
the citizen whose rights are denied him belongs to one race or class or anoller.
or is of one complexion or another. And again, the penalty follows every denial
of the full enjoyment of any of the accommodations, advantages, facilities or privi-
leges. except and unless the denial was "for reasons by law applicable to citizens
of every race and color, and regardless of any previous condition of servitude."

Mr. William Y. 0. Ilumes and Mr. David Posten for the Melmphis and Charles-
ton Railroad Co., defendants In error.

Mr. JusTicr. IlRADtEY delivered the opinion of the court. After stating the
facts in the above language he continued:

It is obvious that the primary and important question In all the cases is tile
constitutionality of the law: for if the law is unconstitutional none of the prose-
clltions can stand.

The sections of the law referred to provide as follows:
"Ssc. 1. That all persons within the jurisdiction of the unitedd Snates shall be

entitled to the full and equal enjoyment of the accommodations, advantages, fa-
cilities, and privileges of Inns, public conveyances on land or water, theatres and
other places of public amusement; subject only to the conditions and limllitntons
established by law, and applicable alike to citizens of every race and color, re-
gardless of any previous condition of servitude.

"SEc. 2. That any person who shall violate the foregoing section by denying to
any citizen, except for reasons by law applicable to citizens of every race nnd
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color, and regardless of any previous condition of servitude, the full enjoyment of
any of the accommodations, advantages, facilities, or privileges In said section
enumerated, or by aiding or Inciting such denial, shall for every such offence for-
felt and pay the sum of five hundred dollars to the Ierson aggrieved thereby, to
be recovered in an action of debt, with full costs; and shall also, for every such
offence, be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be
fined not less than five hundred nor more than one thousand dollars, or shall be
imprisoned not less than thirty days nor more than one year: Prorldcd, That all
persons may elect to sue for the penalty aforesaid, or to proceed under their
rights at common law and by State statutes; and having so elected to proceed in
the one mode or the other, their right to proceed in the other Jurisdiction shall
be barred. But this provision shall not apply to criminal proceedings, either
under this act or the criminal law of any State: And provided further, That n
Judgment for the penalty In favor of the party aggrieved, or a judgment upon
an indictment, shall be a bar to either prosecution respectively."

Are these sections constitutional? The first section, which is the principal
one, cannot be fairly understood without attending to the last clause, which
qualifes the preceding part.
The essence of the law Is. not to declare broadly that all persons shall be

entitled to the full and equal enjoyment of the accomn odatlionls. advantages,
facilities, and privileges of Inns, public conveyances, and theaters; but that
such enjoyment shall not be subject to any conditions applicable only to citizens
of a particular race or color, or who had been in a previous condition of servl-
tude. In other words, it is the purpose of the law to declare that, in the
enjoyment of the accommodations nnd privileges of Inns, public conveyances,
theaters, anl other places of public amusement. no distinction shall be made
between citizens of different race or color, or between those who have, and
those who have not, been slaves. Its effect Is to declare, that in all inln, public
conveyances, and places of amusement, colored citizens, whether formerly slaves
or not, and citizens of other races, shall have the tame acconunodations and
privileges in all Inns, public conveyances, and places of amusement us are
enjoyed by white citizens; and vice versa. The second section makes it a penal
offense in any person to deny to any citizen of any race or color, regardless of
previous servitude, any of the accommodations or privileges mentioned in the
Ilrst section.

llas Congress constitutional power to make such a law? Of course, no one
will contend that the power to pass It was contained nll the Constitution Iefore
the adoption of the last three amendments. The power Is sought, llrst, in tile
Fourteenth Amendment, and the views and arguments of distinguished Senators,
advanced whilst the law was under consideration, claiming authority to pass
it by virtue of that amendment, are thi principal arguments adduced In favor
of the power. We have carefully considered those arguments, as was due to

lhe eminent ability of those who put them forward, and have felt, in all its
force, the weight of authority which always invests a law that Congress deems
itself competent to pass. But the responsibility of an independent Judgment
is now thrown upon this court; and we are bound to exercise it according to
the best lights we have.

Tie first section of the Fourteenth Amendment (whicl is the one relied on),
after declaring who shall be citizens of the United States, and of the several
States, Is prohibitory in its character, and prohibitory upon the States. It
declares that:

"No State shall make or enforce any law which shall abridge the privileges
or iiimunlitles of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws."

It is State action of a particular character that is prohibited. Individual
invasion of Individual rights is not the subject matter of the amendment. Itnas a deeper and broader scope. It nullifies and makes void all State legisla-
lion, and State action of every kind, which impairs the privileges and Immunities
of citizens of the United States, or which Injures them in life, liberty or property
without due process of law, or which denies to any of them the equal protection
of the laws. It no' -nly does this, but, in order that the national will, thus
declared, may not 1 : .t mere brutum fufmen, the last section of the amendment
invests Congress with power to enforce it by appropriate legislation. To enforcenwht? To enforce the prohibition. To adopt appropriate legislation for cor-
ecting the effects of such prohibited State laws and State acts, and thus to
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render them effectually null, void, and innocuous. This is the legislative power
conferred upon Congress, and this is the whole of It. It does not invest Congress
with power to legislate upon subjects which are within the domain of State
legislation; but tc provide modes of relief against State legislation, or State
action, of the kind referred to. It does not authorize Congress to create a code
of municipal law for the regulation of private rights; but to provide modes
of redress against the operation of State laws, and the action of State officers
executive or judicial, when these are subversive of the fundamental rights
specified In the amendment. Positive rights and privileges are undoubtedly
secured by the Fourteenth Amendment; but they are secured by way of prohibi-
tion against State laws and State proceedings affecting those rights and privi-
leges, and by power given to Congress to legislate for the purpose of carrying
such prohibition into effect: and such legislation must necessarily be predicated
upon such supposed State laws or State proceedings, and be directed to the cor-
rection of their operation and effect. A quite full discussion of this aspect
of the amendment may be found in United States v. Cruikshank, 92 U.S. 542;
Virginia v. Rives, 100 U.S. 313: and Ex parte Virginia, 100 U.S. 339.

An apt illustration of this distinction may be found in some of the provisions
of the original Constitution. Take the subject of contracts, for example. The
Constitution prohibited the States from passing any law impairing the obliga-
tion of contracts. This did not give to Congress power to provide laws for the
general enforcement of contracts; nor power to invest the courts of the United
States with jurisdiction over contracts, so as to enable parties to sue upon them
in those courts. It did, however, give the power to provide remedies by which
the impairment of contracts by State legislation might be counteracted and cor-
rected: and this power was exercised. The remedy which Congress actually
provided was that contained in the 25th section of the Judiciary Act of 1789.
1 Stat. 85, giving to the Supreme Court of the United States jurisdiction by writ
of error to review the final decisions of State courts whenever they should sus-
tain the validity of a State statute or authority alleged to be repugnant to the
Constitution or laws of the United States. By this means, if a State law was
passed impairing the obligation of a contract, and the State tribunals sustained
the validity of the law, the mischief could be corrected in this court. The legis-
lation of Congress, and the proceedings provided for under it, were corrective
in their character. No attempt was made to draw into the United States courts
the litigation of contracts generally; and no such attempt would have been
sustained. We do not say that the remedy provided was the only one that
might have been provided in that case. Probably Congress had power to pas.
a law giving to the courts of the United States direct jurisdiction over contracts
alleged to be impaired by a State law; and under the broad provisions of the act
of March 3d, 1875, ch. 137, 18 Stat. 470, giving to the circuit courts jurisdiction
of all cases arising under the Constitution and laws of the United States, it is
possible that such jurisdiction now exists. But under that, or any other law,
it must appear as well by allegation, as proof at the trial, that the Constitution
had been violated by the action of the State legislature. Some obnoxious State
law passed, or that might be passed, is necessary to be assumed in order to lay
the foundation of any federal remedy ini the case: and for the very sufficient
reason, that the constitutional prohibition is against State laws impairing the
obligation of contracts.

And so In the present case, until some State law has been passed, or some
State action through its officers or agents has been taken, adverse to the rights
of citizens sought to be protected by the Fourteenth Amendment, no legislation
of the United States under said amendment, nor any proceeding under such
legislation, can be called into activity: for the prohibitions of the amendment
are against State laws and acts done under State authority. Of course, leglsln-
tlon may, and should be, provided in advance to meet the exigency when It
arises: but it should be adapted to the mischief and wrong which the amend-
ment was Intended to provide against; and that is, State laws, or State action
of some kind, adverse to the rights of the citizen secured by the amendment.
Such legislation cannot properly cover the whole domain of rights appertaining
to life, liberty and property, defining them and providing for their vindication.
That would be to establish a code of municipal law regulative of nil private
rights between man end man in society. It would he to make Conrress take
the place of the State legislature and to supersede them. It is absured to affirm
that. because the rights of life. liberty and property (which include all civil
rights that men have). are by the amendment sought to be protected against
invasion on the part of the State without due process of law, Congress may



CIVIL RIGHTS--PUBLIC ACCOMMODATIONS

therefore provide due process of law for their vindication in every case; and
that, because the denial by a State to any persons, of the equal protection of
the laws, Is prohibited by the amendment, therefore Congress may establish
laws for their equal protection. In fine, the legislation which Congress is author-
ized to adopt In this behalf is not general legislation upon the rights of the
citizen, but corrective legislation, that is, such as may be necessary and proper
for counteracting such laws as the States may adopt or enforce, and which, by
the amendment, they are prohibited from making or enforcing, or such acts
and proceedings as the States may commit or take, and which, oy the amend-
ment, they are prohibited from committing or taking. It is not necessary for us
to state, if we could, what legislation would be proper for Congress to adopt.
It is sufficient for us to examine whether the law in question is of that character.

An inspection of the law shows that it makes no reference whatever to any
supposed or apprehended violation of the Fourteenth Amendment on the part
of the States. It is not predicated on any such view. It proceeds ex directo
to declare that certain acts committed by individuals shall be deemed offences,
and shall be prosecuted and punished by proceedings in the courts of the United
States. It does not profess to be corrective of any constitutional wrong com-
mitted by the States; it does not make its operation to depend upon any such
wrong committed. It applies equally to cases arising in States which have the
justest laws respecting the personal rights of citizens, and whose authorities
are ever ready to enforce such laws, as to those which arise in States that may
have violated the prohibition of the amendment. In other words, it steps into
the domain of local jurisprudence, and lays down rules for the conduct of
individuals in society towards each other, and imposes sanctions for the en-
forcement of those rules, without referring in any manner to any supposed
action of the State or its authorities.

If this legislation is appropriate for enforcing the prohibitions of the amend.
ment, it is difficult to see where it is to stop. Why may not Congress with equal
show of authority enact a code of laws for the enforcement and vindication of
all rights of life, liberty, and property? If it is supposable that the States may
deprive persons of life, liberty, and property without due process of law (and
the amendment itself does suppose this), why should not Congress proceed ct
once to prescribe due process of law for the protection of every one of these
fundamental rights, in every possible case, as well as to prescribe equal priv-
Ileges in inns, public conveyances, and theatres? The truth Is, that the Impli-
cation of a power to legislate in this manner Is based upon the assumption
that if the States are forbidden to legislate or act in a particular way on a
particular subject, and power Is conferred upon Congress to enforce the prohi-
bition, this gives Congress power to legislate generally upon that subject,
and not merely power to provide modes of redress against such State
legislation or action. The assumption is certainly unsound. It is repugnant
to the Tenth Amendment of the Constitution, which declares that powers not
delegated to the United States by the Constitution, nor prohibited by It to the
States, are reserved to the States respectively or to the people.

We have not overlooked the fact that the fourth section of the act now under
consideration has been held by this court to be constitutional. That section
declares "that no citizen, possessing all other qualifications which are or may
be prescribed by law, shall be disqualified for service as grand or petit juror In
any court of the United States, or of any State, on account of race, color, or
previous condition of servitude; and any officer or other person charged with
any duty In the selection or summoning of jurors who shall exclude or fail to
summon any citizen for the cause aforesaid, shall, on conviction thereof, be
deemed guilty of a misdemeanor, and be fined not more than five thousand dol-
lars." In Ex parte Virgnfa, 100 U.S. 339, It was held that an Indictment against
a State officer under this section for excluding persons of color from the jury
list is sustainable. But a moment's attention to Its terms will show that the
section is entirely corrective in its character. Disqualifications for service on
juries are only created by the law, and the first part of the section Is aimed at
certain disqualifying laws, namely, those which make mere race or color a dis-
qualification; and the second clause is directed against those who, assuming to
use the authority of the State government, carry into effect such a rule of dis-
qualification. In the Virginia case, the State, through its officer, enforced a
rule of disqualification which the law was Intended to abrogate and counteract.
Whether the statute book of the State actually laid down any such rule of dis-
qualification, or not, the State, through its officer, enforced such a rule: and it
Is against such State action, through its officers and agents, that the last clause
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of the section is directed. This aspect of the law was deemed sufficient to divest
it of any unconstitutional character, and makes it differ widely from the first
and second sections of the same act which we are now considering.

These sections, In the objectionable features before referred to, are different
also from the law ordinarily called the "Civil Rights Bill," originally passed April
Oth, 1866, 14 Stat. 27, ch. 31, and re-enacted with some modifclatios in sections
10, 17, 18, of the Enforcement Act, passed May 31st, 1870, 16 Stat. 140, ch. 114.
That law, as re-enacted, after declaring that all persons within the jurisdiction of
the United States shall have the same right in every State and Territory to make
and enforce contracts, to sue, be parties, give evidence, and to the full and equal
benefit of all laws and proceedings for the security of persons and property as is
enjoyed by white citizens, and shall be subject to like punishment, pains, penalties,
taxes, Ilienses and exactions of every kind, and none other, any law, statute.
ordinance, regulation or custom to the contrary notwithstanding, proceeds to
enact, that any person who, under color of any law, statute, ordinance, regulation
or custom, shall subject, or cause to be subjected, any inhabitant of any State or
Territory to the deprivation of any rights secured or protected by the preceding
section (above quoted), or to different punishment, pains, or penalties, on account
of such person being an alien, or by reason of his color or race, than sl prescribed
for the punishment of citizens, shall be deemed guilty of a misdemeanor, and sub-
ject to fine and imprisonment as specified In the act. This law is clearly corrective
in its character, intended to counteract and furnish redress against State laws
and proceedings, and customs having the force of law, which sanction the wrong-
ful acts specified. In the Revised Statutes, it is true, a very important clause, to
wit, the words "any law, statute, ordinance, regulation or custom to the contrary
notwithstanding," which gave the declaratory section its point and effect, are
omitted; but the penal part, by which the declaration is enforced, and which is
really the effective part of the law, retains the reference to State laws, by making
the penalty apply only to those who should subject parties to a deprivation of
their rights under color of any statute, ordinance, custom, etc., of any State or
Territory: thus preserving the corrective character of the legislation. Rev. St.
I1 1077, 1978, 1079. 5510. The Civil Rights Bill here referred to Is analogous in
its character to what a law would have been under the original Constitution.
declaring that the validity of contracts should not be impaired, and that if any
person bound by a contract should refuse to comply with it, under the color of
pretence that It had been rendered void or invalid by a State law, he should be
liable to an action upon it in the courts of the United States, with the addition of a
penalty for setting up such an unjust and unconstitutional defence.

In this connection It Is proper to state that civil rights, such as are guaranteed
by the Constitution against State aggression, cannot be impaired by the wrongful
acts of individuals, unsupported by State authority, in the shape of laws, customs.
or judicial or executive proceedings. The wrongful act of an Individual, un-
supported by any such authority, is simply a private wrong, or a crime of that
Individual: an invasion of the rights of the Injured party, it is true, whether
they affect his person, his property, or his reputation; but if not sanctioned in
some way by the State, or not done under State authority, his rights remain in
full force, and may presumably be vindicated by resort to the laws of the State
for redress. An individual cannot deprive a man of his right to vote, to hold
property, to buy and sell, to sue in the courts, or to be a witness or a juror; he
may, by force or fraud, Interfere with the enjoyment of the right in a particular
case; he may commit an assault against the person, or commit murder, or use
ruffian violence at the polls, or slander the good name of a fellow citizen; but,
unless protected in these wrongful acts by some shield of State law or State
authority, he cannot destroy or injure the right; he will only render himself
amenable to satisfaction or punishment; and amenable therefor to the laws of
the State where the wrongful acts are committed. Hence, in all those cases
where the Constitution seeks to protect the rights of the citizen against dis-
criminative and unjust laws of the State by prohibiting such laws. It Is not
individual offences, but abrogation and denial of rights, which it denounces.
and for which it clothes the Congress wth power to provide a remedy. This
abrogation and denial of rights, for which the States alone were or could be
responsible, was the great seminal and fundamental wrong which was Intended
to be remedied. And the remedy to be provided must necessarily be predicated
upon that wrong. It must assume that in the cases provided for, the evil or
wrong actually committed rests upon some State law or State authority for its
excuse and perpetration.
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Of course, these remarks do not apply to those cases in which Congress Is
clothed with direct and plenary powers of legislation over the whole subject,
accompanied with an express or implied denial of such power to the States, as
in the regulation of commerce with foreign nations, and among the several
States, and with the Indian tribes, the coining of money, the establishment of
post offices and post roads, the declaring of war, etc. In these cases Congress
has power to pass laws for regulating the subjects specified in every detail, and
the conduct and transactions of Individuals In respect thereof. But where a
subject Is not submitted to the general legislative power of Congress, but Is only
submitted thereto for the purpose of rendering effective some prohibition against
particular State legislation or State action in reference to that subject, the power
given is limited by its object, and any legislation by Congress In the matter
must necessarily be corrective In its character, adapted to counteract and redress
the operation of such prohibited State laws or proceedings of State officers.

If the principles of Interpretation which we have laid down are correct, as we
deem them to be (and they are in accord with the principles laid down In the
cases before referred to, as well as in the recent case of United States v. Harris,
100 U.S. 029), it Is clear that the law in question cannot be sustained by any
grant of legislative power made to Congress by the Fourteenth Amendment.
That amendment prohibits the States from denying to any person the equal
protection of the laws, and declares that Congress shall have power to enforce,
by appropriate legislation, the provisions of the amendment. The law in ques-
tion, without any reference to adverse State legislation on the subject, declares
that all persons shall be entitled to equal accommodations and privileges of Inns,
public conveyances, and places of public amusement, and Imposes a penalty upon
any Individual who shall deny to any citizen such equal accommodations and
privileges. This is not corrective legislation; It Is primary and direct; it takes
immediate and absolute possession of the subject of the right of admission to
inns, public conveyances, and places of amusement. It supersedes and displaces
State legislation on the same subject, or only allows It permissive force. It
ignores such legislation, and assumes that the matter Is one that belongs to the
domain of national regulation. Whether it would not have been a more effective
protection of the rights of citizens to have clothed Congress with plenary power
over the whole subject, is not now the question. What we have to decide is,
whether such plenary power has been conferred upon Congress by the Fourteenth
Amendment; and, in our Judgment, It has not.

We have discussed the question presented by the law on the assumption that
a right to enjoy equal accommodation and privileges in all inns, public convey-
ances, and places of public amusement, is one of the essential rights of the citizen
which no State can abridge or Interfere with. Whether It is such a right,
or not, is a different question which, In the view we have taken of the validity of
the law on the ground already stated, it is not necessary to examine.

We have also discussed the validity of the law in reference to cases arising
in the States only; and not in reference to cases arising In the Territories or the
District of Columbia, which are subject to the plenary legislation of Congress in
every branch of municipal regulation. Whether the law would be a valid one
as applied to the Territories and the District is not a question for consideration
In the cases before us: they all being cases arising within the limits of States.
And whether Congress, in the exercise of Its power to regulate commerce amongst
the several States, might or might not pass a law regulating rights in public
conveyances passing from one State to another, Is also a question which is not
now before us, as the sections in question are not conceived in any such view.

But the power of Congress to adopt direct and primary, as distinguished from
corrective legislation, on the subject in hand, Is sought, In the second place, from
the Thirteenth Amendment, which abolishes slavery. This amendment declares
"that neither slavery, nor involuntary servitude, except as a punishment for
crime, whereof the party shall have been duly convicted, shall exist within
the United States, or any place subject to their jurisdiction;" and It gives
Congress power to enforce the amendment by appropriate legislation.

This amendment, as well as the Fourteenth, Is undoubtedly self-executing
without any ancillary legislation, so far as Its terms are applicable to any exist-
Ing state of circumstances. By its own unaided force and effect It abolished
slavery, and established universal freedom. Still, legislation may be necessary
and proper to meet all the various cases and circumstances to be affected by It,
and to prescribe proper modes of redress for its violation In letter or spirit.
And such legislation may be primary and direct in Its character; for the
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amendment is not a mere prohibition of State laws establishing or upholding
slavery, but an absolute declaration that slavery or involuntary servitude shall
not exist in any part of the United States.

It is true, that slavery cannot exist without law, any more than property in
lands and goods can exist without law: and, therefore, the Thirteenth Amend-
ment may be regarded as nullifying all State laws which establish or uphold
slavery. But It has a reflex character also, establishing and decreeing uni-
versal civil and political freedom throughout the United States; and it is
assumed, that the power vested in Congress to enforce the article by appro-
priate legislation, clothes Congress with power to pass all laws necessary and
proper for abolishing all badges and incidents of slavery in the United States:
and upon this assumption it is claimed, that this is sufficient authority for
declaring by law that all persons shall have equal accommodations and privileges
in all inns, public conveyances, and places of amusement; the argument being,
that the denial of such equal accommodations and privileges is, in itself,
a subjection to a species of servitude within the meaning of the amendment.
Conceding the major proposition to be true, that Congress has a right to enact
all necessary and proper laws for the obliteration and prevention of slavery
with all its badges and incidents, is the minor proposition also true, that the
denial to any person of admission to the accommodations and privileges of an inn,
a public conveyance, or a theatre, does subject that person to any form of
servitude, or tend to fasten upon him any badge of slavery? If it does not, then
power to pass the law is not found in the Thirteenth Amendment.

In a very able and learned presentation of the cognate question as to the
extent of the rights, privileges and immunities of citizens which cannot right-
fully be abridged by state laws under the Fourteenth Amendment, made in a
former case, a long list of burdens and disabilities of a servile character, incident
to feudal vassalage in France, and which were abolished by the decrees of the
National Assembly, was presented for the purpose of showing that all inequalities
and observances exacted by one man from another were servitudes, or badges of
slavery, which a great nation, in its effort to establish universal liberty, made
haste to wipe out and destroy. But these were servitudes imposed by the old
law, or by long custom, which had the force of law, and exacted by one man from
another without the latter's consent Should any such servitudes be imposed by
a state law, there can be no doubt that the law would be repugnant to the Four-
teenth, no less than to the Thirteenth Amendment; nor any greater doubt that
Congress has adequate power to forold any such servitude from being exacted.

But is there any similarity between such servitudes and a denial by the owner
of an inn, a public conveyance, or a theatre, of its accommodations and privileges
to an individual, even though the denial be founded on the race or color of that
individual? Where does any slavery or servitude, or badge of either, arise from
such an act of denial? Whether it might not be a denial of a right which, if
sanctioned by the state law, would be obnoxious to the prohibitions of the Four-
teenth Amendment, is another question. But what has it to do with the ques-
tion of slavery?

It may be that by the Black Code (as it was called), in the times when slavery
prevailed, the proprietors of inns and public conveyances were forbidden to re-
ceive persons of the African race, because it might assist slaves to escape from
the control of their masters. This was merely a means of preventing such es-
capes, and was no part of the servitude itself. A law of that kind could not have
any such object now, however justly it might be deemed an invasion of the party's
legal right as a citizen, and amenable to the prohibitions of the Fourteenth
Amendment

The long existence of African slavery in this country gave us very distinct
notions of what it was, and what were its necessary incidents. Compulsory
service of the slave for the benefit of the master, restraint of his movements ex-
cept by the master's will, disability to hold property, to make contracts, to have
a standing in court, to be a witness against a white person, and such like bur-
dens and incapacities, were the inseparable incidents of the Institution. Severer
punishments for crimes were imposed on the slave than on free persons guilty of
the same offenses. Congress, as we have seen, by the Civil Rights Bill of 1866,
passed in view of the Thirteenth Amendment, before the Fourteenth was adopted,
undertook to wipe out these burdens and disabilities, the necessary incidents of
slavery, constituting its substance and visible form; and to secure to all citizens
of every race and color, and without regard to previous servitude, those funda-
mental rights which are the essence of civil freedom, namely, the same right to
make and enforce contracts, to sue, be parties, give evidence, and to inherit, pur-
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chase, lease, sell and convey property, as is enjoyed by white citizens. Wheth-
er this legislation was fully authorized by the Thirteenth Amendment alone, with-
out the support which it afterward received from the Fourteenth Amendment,
after the adoption of which it was re-enacted with some additions, It is not
necessary to inquire. It is referred to for the purpose of showing that at that
time (in 1866) Congress did not assume, under the authority given by the Thir-
teenth Amendment, to adjust what may be called the social rights of men and
races in the community; but only to declare and vindicate those fundamental
rights which appertain to the essence of citizenship, and the enjoyment or depri-
vation of which constitutes the essential distinction between freedom and slavery.

We must not forget that the province and scope of the Thirteenth and Four-
teenth amendments are different; the former simply abolished slavery: the lat-
ter prohibited the States from abridging the privileges or immunities of citizens
of the United States; from depriving them of life, liberty, or property without
due process of law, and from denying to any the equal protection of the laws.
The amendments are different, and the powers of Congress under them are dif-
ferent. What Congress has power to do under one, it may not have power to
do under the other. Under the Thirteenth Amendment, it has only to do with
slavery and its incidents. Under the Fourteenth Amendment, it has power to
counteract and render nugatory all State laws and proceedings which have the
effect to abridge any of the privileges or immunities of citizens of the United
States, or to deprive them of life, liberty or property without due process of law,
or to deny to any of them the equal protection of the laws. Under the Thirteenth
Amendment, the legislation, so far as necessary or proper to eradicate all forms
and incidents of slavery and involuntary servitude, may be direct and primary,
operating upon the acts of individuals, whether sanctioned by State legislation
or not; under the Fourteenth, as we have already shown, it must necessarily be,
and can only be, corrective in its character, addressed to counteract and afford
relief against State regulations or proceedings.

The only question under the present head, therefore, is, whether the refusal to
any persons of the accommodations of an inn, or a public conveyance, or a place
of public amusement, by an individual, and without any sanction or support from
any State law or regulation, does inflict upon such persons any manner of servi-
tude, or form of slavery, as those terms are understood in this country? Many
wrongs may be obnoxious to the prohibitions of the Fourteenth Amendment which
are not, in any just sense, incidents or elements of slavery. Such, for example,
would be the taking of private property without due process of law; or allow-
ing persons who have committed certain crimes (horse stealing, for example) to
be seized and hung by the posse comitatus without regular trial; or denying to
any person, or class of persons, the right to pursue any peaceful avocations
allowed to others. What is called class legislation would belong to this category,
and would be obnoxious to the prohibitions of the Fourteenth Amendment, but
would not necessarily be so to the Thirteenth, when not involving the idea of any
subjection of one man to another. The Thirteenth Amendment has respect, not
to distinction of races, or class, or color, but to slavery. The Fourteenth Amend-
ment extends its protection to races and classes, and prohibits any State legisla-
tion which has the effect of denying to any race or class, or to any individual,
the equal protection of the laws.

Now, conceding, for the sake of the argument, that the admission to an inn,
a public conveyance, or a place of public amusement, on equal terms with all
other citizens, is the right of every man and all classes of men, is it any more
than one of those rights which the states by the Fourteenth Amendment are
forbidden to deny to any person? And is the Constitution violated until the
denial of the right has some State sanction or authority? Can the act of a
mere individual, the owner of the inn, the public conveyance or place of amuse-
ment, refusing the accommodation, be justly regarded as imposing any badge of
slavery or servitude upon the applicant, or only as inflicting an ordinary civil
injury, properly cognizable by the laws of the State, and presumably subject to
redress by those laws until the contrary appears?

After giving to these questions all the consideration which their importance
demands, we are forced to the conclusion that such an act of refusal has nothing
to do with slavery or Involuntary servitude, and that if it is violative of any
right of the party, his redress is to be sought under the laws of the State; or
if those laws are adverse to his rights and do not protect him, his remedy will be
found in the corrective legislation which Congress has adopted, or may adopt, for
counteracting the effect of State laws, or State action, prohibited by the Four-
teenth Amendment. It would be running the slavery argument into the ground
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to make it apply to every act of discrimination which a person may see fit to
make as to the guests he will entertain, or as to the people ho will take into his
coach or cab or car, or admit to his concert or theatre, or deal with in other
matters of intercourse or business. Innkeepers and public carriers, by the laws
of all the States, so far as we are aware, are bound, to the extent of their facill-
ties, to furnish proper accommodation to all unobjectionable persons who In good
faith apply for them. If the laws themselves make any unjust discrimination.
amenable to the prohibitions of the Fourteenth Amendment, Congress has full
power to afford a remedy under that amendment and in accordance with it.

When a man has emerged from slavery, and by the aid of beneficent legislation
has shaken off the inseparable concomitants of that state, there must be some
stage in the progress of his elevation when le takes the rank of a mere citizen,
and ceases to be the special favorite of the laws, and when his rights as a citi-
zen, or a man, are to be protected In the ordinary modes by which other men's
rights are protected. There were thousands of free colored people in this coun-
try before the abolition of slavery, enjoying all the essential rights of life, lib-
erty and property the same as white citizens; yet no one, at that time, thought
that it was any invasion of his personal status as a freeman because he was
not admitted to all the privileges enjoyed by white citizens, or because he was
subjected to discrimination in the enjoyment of accommodations in Inns, public
conveyances and places of amusement. Mere discrimination on account of race
or color were not regarded as badges of slavery. If, since that time, the enjoy.
meant of equal rights In all these respects has become established by constitu-
tlonal enactment, It is not by force of the Thirteenth Amendment (which merely
abolishes slavery), but by force of the Thirteenth and Fifteenth Amendments.

Oz the whole we ae of opinion, that no countenance of authority for the pas-
sage of the law In question can be found In either the Thirteenth or Fourteenth
Amendment of the Constitution; and no other ground of authority for its pas-
sage being suggested, it must necessarily be declared void, at least so far as its
operation in the several States is concerned.

This conclusion disposes of the cases now under consideration. In the eases
of the United States'v. Michael Ryan, and of Richard A. Robinson and Wife v.
The Meinphis & Oharleston Railroad Company, the judgments must be affirmed.
In the other cases, the answer to be given will be that the first and second sec-
tions of the act of Congress of March 1st, 1875, entitled "An Act to protect all
citizens In their civil and legal rights," are unconstitutional and void, and that
judgment should be rendered upon the several indictments in those cases ac-
cordingly. And it Is so ordered.

Mr. JOts1Jrc IIHAI'A dissenting.
The opinion in these cases proceeds, it eems to me, upon grounds entirely too

narrow and nirtflical. I cannot resist the conclusion that the substance and spirit
of the recent amendments of thb Constitution have been sacrificed by a subtle and
ingenious verbal criticism. "It Is not the words of the law but the internal
sense of it that makes the law: the letter of the law is the body; the sense
and reason of the law is the soul." Constitutional provisions, adopted In the
Interest of liberty, and for the purpose of securing, through national legislation
If need be, rights inhering in a state of freedom, and belonging to American
citizenship, have been so construed as to defeat the ends the people desired to
accomplish, which they attempted to accomplish, and which they supposed they
had accomplished by'changes in their fundamental law. By this I do not mean
that the determination of these cases should have been materially controlled by
considerations of mere expedlencey or policy. I mean only, in this form, to
express an earnest conviction that the court has departed from the familiar rule
requiring, in the interpretation of constitutional provisions, that full effect be
given to the Intent with which they were adopted.

The purpose 6f the first section of the act of Congress of March 1, 1876, was
to prevent race discrimination in respect of the accommodations and facilities
of inns, public conveyances, and places of public amusement. It does not assume
to define the general conditions and limitations under which inns, public con-
veyances, and places of public amusement may be conducted, but only declares
that such conditions and limitations, whatever they may be, shall not be applied
so as to work a discrimination solely because of race, color, or previous condi-
tion of servitude. The second section provides a penalty against any one denying,
or aiding or Inciting the denial, to any citizen, of that equality of right given by
the first section, except for reasons by law applicable to citizens of every race or
color and regardless of any previous condition of servitude.
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There seems to be no substantial difference between my brethren and myself as
to the purpose of Congres; for, they say that the essence of the law Is, not to
declare broadly that all persons shall be entitled to the full and equal enjoyment
of the accommodations, advantages, facilities, and privileges of inns, public
conveyances, and theatres; but that such enjoyment shall not be subject to con-
ditions applicable only to citizens of a particular race or color, or who had been
Ini a previous condition of servitude. The effect of the statute, the court says,
Is, that colored citizens, whether formerly slaves or not, and citizens of other
races, shall have the same accommodations and privileges in all inns, public
conveyances, and places of amusements as are enjoyed by white persons; and
rice versa.

The court adjudges, I think erroneously, that Congress is without power, under
either the Thirteenth or Fourteenth Amendment, to establish such regulations,
and that the first and second sections of the statute are, in all their parts,
unconstitutional and void.

Whether the legislative department of the government has transcended the
limits of its constitutional powers, "Is at all times," said this court in Fletcher
v. Peck, 0 Cr. 128, "a question of much delicacy, which ought seldom, it ever, to
be decided in the affirmative, in a doubtful case. . . . The opposition between the
Constitution and the law should be such that the judge feels a clear and strong
conviction of their incompatibility with each other." More recently in Shikig
Fund Cases, 99 U. S. 718, we said: "It is our duty when required in the regular
course of Judicial proceedings, to declare an act of Congress void if not within
the legislative power of the United States, but this declaration should never
be made except in a clear case. Every possible presumption is in favor of the
validity of a statute, and this continues until the contrary is shown beyond
a rational doubt. One branch of the government cannot encroach on the domain
of another without danger. The safety of our institutions depends in no small
degree on a strict observance of this salutary rule."

Before considering the language and scope of these amendments it will be
proper to recall the relations subsisting, prior to their adoption, between the
national government and the institution of slavery, as Indicated by the provisions
of the Constitution, the legislation of Congress, and the decisions of this court.
In this mode we may obtain keys with which to open the mind of the people, and
discover the thought Intended to be expressed.

In section 2, of article IV. of the Constitution it was provided that "no person
held to service or labor in one State, under the laws thereof, escaping into an-
other, shall, In consequence of any law or regulation therein, be discharged
from such service or labor, but shall be delivered up on claim of the party to
whom such service or labor may be due." Under the authority of this clause
Congress passed the Fugitive Slave Law of 1703, establishing a mode for the
recovery of fugitive slaves, and prescribing a penalty against any person who
should knowingly and willingly obstruct or hinder the master, his agent, or
attorney, in seizing, arresting, and recovering the fugitive, or who should
rescue the fugitive from him, or who should harbor or conceal the slave after
notice that he was a fugitive.

In Prigg v. Commonccalth of Penisylvanta, 16 Pet. 39, this court had oc-
casion to define the powers and duties of Congress in reference to fugitives from
labor. Speaking by MR. Justrcs STORY It laid down these propositions:

That a clause of the Constitution conferring a right should not be so construed
as to make it shadowy, or unsubstantial, or leave the citizen without a remedial
power adequate for its protection, when another construction equally accordant
with the words and the sense in which they were used, would enforce and pro-
tect the right granted;

That Congress is not restricted to legislation for the execution of its expressly
granted powers; but, for the protection of rights guaranteed by the Constitution,
may employ such means, not prohibited, as are necessary and proper, or such as
are appropriate, to attain the ends proposed:

That the Constitution recognized the master's right of property in his fugitive
slave, and, as Incidental thereto, the right of seizing and recovering him, re-
gardless of any State law, or regulation, or local custom whatsoever; and,

That the right of the master to have his slave, thus escaping, delivered up on
claim, being guaranteed by the Constitution, the fair Implication was that the
national government was clothed with appropriate authority and functions to
enforce it.

The court said: "The fundamental principle, applicable to all cases of this
sort, would seem to be that when the end Is required the means are given, and

21-544-63-pt. 1- 4
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when the duty is enjoined the ability to perform it is contemplated to exist on
the part of the functionary to whom It Is entrusted." Again: "It would be a
strange anomaly and forced construction to suppose that the national govern-
ment meant to rely for the due fulfilment of its own proper duties, and the rights
which it Intended to secure, upon State legislation, and not upon that of the
Union. A jortlorl, it would be more objectionable to suppose that a power which
was to be the same throughout the Union, should be confided to State sovereignty
which could not rightfully act beyond its own territorial limits."

The act of 1703 was, upon these grounds, adjudged to be a constitutional
exercise of the powers of Congress.

It is to be observed from the report of Priggs' case that Pennsylvania, by her
attorney-general, pressed the argument that the obligation to surrender fugitive
slaves was on the States and for the States, subject to the restriction that they
should not pass laws or establish regulations liberating such fugitives; that the
Constitution did not take from the States the right to determine the status of all
persons within their respective Jurisdictions; that it was for the State in which
the alleged fugitive was found to determine, through her courts or in such modes
as she prescribed, whether the person arrested was, in fact, a freeman or a
fugitive slave; that the sole power of the general government in the premises was,
by judicial instrumentality, to restrain and correct, not to forbid and prevent
in the absence of hostile State action; and that, for the general government to
assume primary authority to legislate on the subject of fugitive slaves, to the
exclusion of the States, would be a dangerous encroachment on State sovereignty.

uIttt to such suggestions this court turned a deaf ear, and adjudged that primary
legislation by Congress to enforce the master's right was authorized by the
Constitution.

We next come to the Fugitive Slave Act of 1850, the constitutionality of which
rested, as did that of 1703, solely upon the Implied power of Congress to enforce
the master's right. The provisions of that act were far in advance of previous
legislation. They placed at the disposal of the master seeking to recover his
fugitive slave, substantially the whole power of the nation. It Invested com-
missloners, appointed Under the act, with power to summon the posse comitatus
for the enforcement of its provisions, and commanded all good citizens to assist
in its prompt and efficlent execution whenever their services were required as
part of the posse comntatus. Without going into the details of that act, it is suf-
ficient to say that Congress omitted from It nothing which the utmost Ingenuity
could suggest as essential to the successful enforcement of the master's claim to
recover his fugitive slave. And this court, in Ablenan v. Booth, 21 Iow. t06,
adjudged it to be "in all of Its provisions fully authorized by the Oonstitution of
the United States."

The only other case, prior to the adoption of the recent amendments, to which
reference will be made, is that of Dred Scott, v. Sanford, 19 How. 899. That
case was Instituted in a circuit court of the United States by Dred Scott, claim.
Ing to be a ctitien of Missouri, the defendant being a citizen of another State.
Its object was to assert the title of himself and family to freedom. The de-
fendant pleaded In abatement that Scott-being of African descent, whose
ancestors, of pure African blood, were brought into this country and sold as
slaves-was not a offczen. The only matter In Issue, said the court, was whether
the descendants of slaves thus imported and sold, when they should be emancl-
pated, or who were born of parents who had become free before their birth,
ate citizens of a State in the sense in which the word "citizen" is used in the
Constitution of the United States.
'In determining that question the court instituted an inquiry as to who were

citizens of the several States at the adoption of the Constitution, and who, at
that time, were recognized as the people whose rights and liberties had been
violated by the British government. The result was a declaration, by this
court, speaking by Chief Justice Taney, that the legislation and histories of the
times, and the language used in the Declaration of Independence, showed "that
neither the class of persons who had been imported as slaves, nor their descend-
ants, whether they hhd become free or not, were then acknowledged as a part
of the people, nor intended to be included in the general words used in that
instrument;" that "they had for more than a century before been regarded as
beings of an inferior race, and altogether unfit to associate with the white race,
either in social or political relations, and so far Inferior that they had no rights
which the white man was bound to respect, and that the negro might justly
and lawfully be reduced to slavery for his benefit;" that he was "bought and
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sold, and treated as an ordinary article of merchandise and traffic, whenever
a profit could be made by it;" and, that "this opinion was at that time fixed and
universal in the civilized portion of the white race. It was regarded as an
axiom in morals as well as In politics, which no one thought of disputing, or
su)piwsed to be open to dispute; and men in every grade and position in society
dully and habitually acted upon it in their private pursuits, as well as in matters
of public concern, without for a moment doubting the correctness of this opinion."

The judgment of the court was that the words "people of the United States"
and "citizens" meant the same thing, both describing "the political body who, ac-
cording to our republican Institutions, form the sovereignty and hold the power
and conduct the government through their representatives;" that "they are
what we familiarly call the 'sovereign people,' and every citizen is one of this
people and a constituent member of this sovereignty;" but, that the class of per-
sons described in the plea in abatement did not compose a portion of this people,
were not "included, and were not intended to be included, under the word 'cit-
Eens' in the Constitution;" that, therefore, they could claim m none of the rights
and privileges which that instrument provides for and secures to citizens of the
United States;" that, "on the contrary, they were at that time considered as a
subordinate and inferior class of beings, who had been subjugated by the domli
nant race, and, whether emancipated or not, yet remained subject to their au-
thority, and had no rights or privileges but such as those who held the power
and the government might choose to grant them."

Such were the relations which formerly existed between the government,
whether national or state, and the descendants, whether free or in bondage, of
those of African blood, who had been imported into this country and sold as
slaves.

The first section of the Thirteenth Amendment provides that "neither slavery
nor involuntary servitude, except as a punishment for crime, whereof the party
shall have been duly convicted, shall exist within the United States, or any
place subject to their Jurisdiction." Its second section declares that "Congress
shall have power to enforce this article by appropriate legislation." This
amendment was followed by the Civil Rights Act of April 9, 1866, which, among
other things, provided that "all persons born in the United States, and not sub-
Ject to any foreign power, excluding Indians not taxed, are hereby declared to
be citizens of the United States." 14 Stat. 27. The power of Congress, In this
mode, to elevate the enfranchised race to national citienshilp, was maintained
by the supporters of the act of 1808 to be as full and complete as its power, by
general statute, to make the children, being of full age, of persons naturalized in
this country, citizens of the United States without going through the process of
naturalization, The act of 1806, in this respect, was also likened to that of 1843,
in which Congress declared "that the Stockbridge tribe of Indians, and each and
every one of them, shall be deemed to be and are hereby declared to be, citizens
of the United States to all intents and purposes, and shall be entitled to all the
rights, privileges, and immunities of such citizens, and shall in all respects be
subject to the laws of the United States." If the act of 1860 was valid in con-
ferring national citizenship upon all embraced by its terms, then the colored
race, enfranchised by the Thirteenth Amendment, became citizens of the United
States prior to the adoption of the Fourteenth Amendment But, in the view
which I take of the present case, it Is not necessary to examine thief question.

The terms of the Thirteenth Amendment are absolute and universal They
embrace every race which then was, or might thereafter be, within the United
States. No race, as such, can be excluded from the benefits or rights thereby
conferred. Yet, it is historically true that that amendment was suggested by
the condition, in this country, of that race which had been declared by this
court, to have had-according to the opinion entertained by the most civilized
portion of the white race, the time of the adoption of the Constitution-"no
rights which the white man was bound to respect," none of the privileges or
immunities secured by that instrument to citizens of the United States. It had
reference, In a peculiar sense, to a people which (although the larger part of
them were in slavery) had been invited by an act of Congress to aid in saving
from overthrow a government which, theretofore, by all of its departments,
bad treated them as an Inferior race, with no legal rights or privileges except
such as the white race might choose to grant them.

These are the circumstances under which the Thirteenth Amendment was
proposed for adoption., They are now recalled only that we may better under-
stand what was in the minds of the people when that amendment was considered,



44 CIVIL RIOGTS--PUBLIC ACCOMMODATIONS

and what were the mischiefs to be remedied and the grievance to be redressed
by its adoption.

We have seen that the power of Congress, by legislation, to enforce the
master's right to have his slave delivered up on claim was implied from the
recognition of that right in the national Constitution. But the power conferred
by the Thirteenth Amendment does not rest upon implication or Inference.
Those who framed it were not ignorant of the discussion, covering many years
of our country's history, as to the constitutional power of Congress to enact
the Fugitive Slave Laws of 1793 and 1850. When, therefore, it was determined,
by a change in the fundamental law, to uproot the institution of slavery wherever
it existed In the land, and to establish universal freedom, there was a fixed
purpose to place the authority of Congress In the premises beyond the possibility
of a doubt. Therefore, er industria, power to enforce the Thirteenth Amend-
ment, by appropriate legislation, was expressly granted. Legislation for that
purpose, my brethren concede, may be direct and primary. But to what specific
ends may It be directed? This court has uniformly held that the national
government has the power, whether expressly given or not, to secure and protect
rights conferred or guaranteed by the Constitution. United States v. Reese, 02
U.S. 214; Strauder v. West Virginia, 100 U.S. 803. That doctrine ought not
now to be abandoned when the inquiry is not as to an implied power to protect
the master's rights, but what may Congress, under powers expressly granted,
do for the protection of freedom and the rights necessarily inhering in a state
of freedom.

The Thirteenth Amendment, it is conceded, did something more than to pro-
hibit slavery as an insitiution, resting upon distinctions of race, and upheld by
positive law. My brethren admit that It established and decreed universal crit'
freedom throughout the United States. But did the freedom thus established In-
volve nothing more than exemption from actual slavery? Was nothing more
Intended than to forbid one man from owning another as property? Was it the
purpose of the nation simply to destroy the institution, and then remit the race,
theretofore held in bondage, to the several States for such protection, in their
civil rights, necessarily growing out of freedom, as those States, In their dis-
cretion, might choose to provide? Were the States against whose protest the
Institution was destroyed, to be left free, so far as national Interference was
concerned, to make or allow discriminations against that race, as such, in the
enjoyment of those fundamental rights which by universal concession, inhere
in a state of freedom? Had the Thirteenth Amendment stopped with the sweep-
Ing declaration, in its first section, against the existence of slavery and involun-
tary servitude, except for crime, Congress would have had the power, by implica-
tion, according to the doctrines of Prigg v. Commonwcath of Penn"slranta, re-
peated in Strauder v. Weat Virginia, to protect the freedom established, and con-
sequently, to secure the enjoyment of such civil rights as were fundamental In
freedom. That it can exert Its authority to that extent is made clear, and was
Intended to be made clear, by the express grant of power contained in the second
section of the Amendment.

That there are burdens and disabilities which constitute badges of slavery
and servitude, and that the power to enforce by appropriate legislation the
Thirteenth Amendment may be exerted by legislation of a direct and primary
character, for the eradication, not simply of the institution, but of its badges
and incidents, are propositions which ought to be deemed Indisputable. They
lie at the foundation of the Civil Rights Act of 1806. Whether that act was
authorized by the Thirteenth Amendment alone, without the support which it
subsequently received from the Fourteenth Amendment, after the adoption of
which it was re-enacted with some additions, may brethren do not consider it
necessary to inquire. But I submit, with all respect to them, that Is constitution-
ality is conclusively shown by their opinion. They admit, as I have said, that the
Thirteenth Amendment established freedom; that there are burdens and dis-
abilities, the necessary incidents of slavery, which constitute its substance and
visible form; that Congress, by the act of 1806, passed in view of the Thirteenth
Amendment, before the Fourteenth was adopted, undertook to remove certain
burdens and disabilities, the necessary Incidents of slavery, and to secure to all
clitsens of every race and color, and without regard to previous servitude, those
fundamental rights which are the essence of civil freedom, namely, the same
right to make and enforce contracts, to sue, be parties, give evidence, and to
inherit, purchase, lease, sell, and convey property as is enjoyed by white citizens:
that under the Thirteenth Amendment, Congress has to do with slavery and
its incidents; and that legislation, so far as necessary or proper to eradicate all
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forms and incidents of slavery and involuntary servitude, may be direct and
primary, operating upon the nets of Individuals, whether sanctioned by State
legislation or not. These prolpsitio1l being conceded, it is possiblel, as it
seems to me, to question the constitutional validity of the Civil Rights Act of
1800. I do not contend that the Thirteenth Amendment Invests Congress with
authority, by legislation, to define and regulate the entire body of the civil
rights which citizens enjoy, or may enjoy, in the several States. But I hold
that since slavery, as the court has repeatedly declared, Slaughter-houao Jases,
10 Wall. 30; Struder v. 'cst Virginia, 100 U.S. 803, was the moving or prin-
cipal cause of the adoption of that almendnent, and since that institution rested
wholly upon the Inferiority, as a race, of those held In bondage, their freedom
necessarily Involved immunity from, and protection against, all discrimination
against them, because of their race, In respect of such civil rights as belong to
freemen of other races. Congress, therefore, under its express power to enforce
that amendment, by appropriate legislation, may enact laws to protect that
lpople against the deprivation, becauo of their race, of any civil rights granted
to other freemen in the same State; and such legislation may be of a direct
and primary character, operating upon States, their officers and agents, and,
also, upon, at least, such Individuals and corporations as exercise public func-
tions and wield power and authority under the State.

To test the correctness of this posltlon, let us suppose that, prior to the adop-
tion of the Fourteenth Amendment, a State had passed a statute denying to free-
men of African descent, resident within its limits, the same right which was ac-
corded to white persons, of making and enforcing contracts, and of inheriting,
purchasing, leasing, selling and conveying property; or a statute subjecting
colored people to severer punishment for particular offenses than was prescribed
for white persons, or excluding that race from the benefit of the laws exempting
homesteads from execution. Recall the legislation of 1865-0 In some of the
States, of which this court, in the Slaughter-Iouse Cases, said, that it imposed
upon the colored race onerous disabilities and burdens; curtailed their rights
in the pursuit of life, liberty and property to such an extent that their freedom
was of little value; forbade them to appear in the towns In any other character
than menial servants; required them to reside on and cultivate the soil, without
the right to purchase or own It; excluded them from many occupations of gain;
and denied them the privilege of giving testimony in the courts where a white
man was a party. 10 Wall. 57. Can there be any doubt that all such enact-
ments might have been reached by direct legislation upon the part of Congress
under its express power to enforce the Thirteenth Amendment? Would any
court have hesitated to declare that such legislation Imposed badges of servi-
tude in conflict with the civil freedom ordained by that amendment? That It
would have been also In conflict with the Fourteenth Amendment, because in-
consistent with the fundamental rights of American citizenship, does not prove
that It would have been consistent with the Thirteenth Amendment.

What has been said Is sufficient to show that the power of Congress under
the Thirteenth Amendment is not necessarily restricted to legislation against
slavery as an institution upheld by positive law, but may be exerted to the extent,
at least, of protecting the liberated race against discrimination, In respect of
legal rights belonging to freemen, where such discrimination is based upon
race.

It remains now to Inquire what are the legal rights of colored persons In
respect of the accommodations, privileges and facilities of public conveyances,
inns and places of public amusement?

First, as to public conveyances on land and water. In New Jersey Steam Navi-
gatlon Co. v. Merchants' Bank, 6 How. 344, this court, speaking by Mr. Justice
Nelson, said that a common carrier is "In the exercise of a sort of public office,
and has public duties to perform, from which he should not be permitted to
exonerate himself without the assent of the parties concerned." To the same
effect Is Munn v. Illinois, 94 U.S. 118. In Otcott v. Supervisors, 1 Wall 078, it
was ruled that railroads are public highways, established by authority of the
State for the public use; that they are none the less public highways, because con-
trolled and owned by private corporations; that it is a part of the function of gov-
ernment to make and maintain highways for the convenience of the public; that
no matter who is the agent, or what is the agency, the function performed Is
that of the State; that although the owners may be private companies, they may
be compelled to permit the public to use these works in the manner In which
they can be used; that, upon these grounds alone, have the courts sustained the
investiture of railroad corporations with the State's right of eminent domain, or
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the right of municipal corporations, under legislative authority, to assess, levy
and collect taxes to aid in the construction of railroads. So in Township of
Queen bury v. Culver, 19 Wall. 83, it was said that a municipal subscription of
railroad stock was In aid of the construction and maintenance of a public high-
way, and for the promotion of a public use. Again, in Township of Pine Grove v.
Taloott, 19 Wall. 666: "Though the corporation [railroad] was private, its work
was public, as much so as if it were to be constructed by the State." To the like
effect are numerous adjudications in this and the State courts with which the
profession is familiar. The Supreme Judicial Court of Massachusetts in Inhabit-
ants of Worcester v. The Western R.R. Corporation, 4 Met. 564, said in reference
to a railroad:

"The establishment of that great thoroughfare is regarded as a public work,
established by public authority, intended for the public use and benefit, the use
of which is secured to the whole community, and constitutes, therefore, like a
canal, turnpike, or highway, a public easement. . . . It is true that the real and
personal property, necessary to the establishment and management of the rail-
road, is vested in the corporation; but it ;s in trust for the public." In Erie, Etc.,
R.R. Co. v. Oasey, 26 Penn. St. 287, the court, referring to an act repealing the
charter of a railroad, and under which the State took possession of the road,
said: "It is a public highway, solemnly devoted to public use. When the lands
were taken it was for such use, or they could not have been taken at all. . . .
Railroads established upon land taken by the right of eminent domain by
authority of the commonwealth, created by her laws as thoroughfares for com-
merce, are her highways. No corporation has property in them, though it may
have franchises annexed to and exercisable within them."

In many courts it has been held that because of the public interest in such a
corporation the land of a railroad company cannot be levied on and sold under
execution by a creditor. The sum of the adjudged cases is that a railroad cor-
poration is a governmental agency, created primarily for public purposes, and
subject to be controlled for the public benefit. Upon this ground the State, when
unfettered by contract, may regulate, in its discretion, the rates of fares of pas-
sengers and freight. And upon this ground, too, the State may regulate the
entire management of railroads in all matters affecting the convenience and
safety of the public; as; for example, by regulating speed, compelling stops of
prescribed length at stations, and prohibiting discrimination and favoritism.
If the corporation neglect or refuse to discharge its duties to the public, it may
be coerced to do so by appropriate proceedings In the name or in behalf of the
State.

Such being the relations these corporations'hold to the public, it would seem
that the right of a colored person to use an improved public highway, upon
the terms accorded to freemen of other races, is as fundamental, in the state
of freedom established in this country, as are any of the rights which my
brethren concede to be so far fundamental as to be deemed the essence of civil
freedom. "Pe sonal liberty consists," says Blackstone, "In the power of loco-
motibn, of changing situation, or removing one's person to whatever places one's
own inlination maydirect, without restraint, unlessby due course of law."
But of what value Is this right of locomotion, if it may .be clogged by such
budenh as Congress Intended Jy the' act of 1875 to remove? They are burdens
which lay at the very foundation of the institution of sluery as it once existed.
They are not to be sustained, except upon the assumption that there is, in this
land of universal liberty, a class which may still be discriminated against, even
in respect of rights of a character so necessary and supreme, that, deprived of
their enjoyment In common with others, a freeman is not only branded as one
Inferior and infected, but, in the competitions of life, is robbed of some of the
most essential means of existence;' and all this solely because they belong to
a particular race which the nation has liberated. .The Thirteenth Amendment
alone obliterated the race line, so far as all rights fundamental in a state of free-
dom are concerned.

Second, as to inns. The same general observations which have been made
as to rallroads are applicable to Inns. The word "inn" has a technical legal
signification; It means, in :the act of 1875, just what it meant at common law.
A mere private boardingbhouse ti not an Inb, ior is Its keeper subject to the
responsibilities, or entitled to the privileges of i combion'innkeeper. "To con-
stitute one ain innkeeper, within the legal foriceof that term; he must keep a
house of entertainment or lodging fol all travellers or wayfarers who might
chs ito aicceit the same, being of -od' character or conduct " Redfield on
Carriers; etc., i 757; Says J-udge StoL '
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"An innkeeper may be defined to be the keeper of a common inn for the lodg-
ing and entertainment of travellers and passengers, their horses and attendants,
An innkeeper Is bound to take in all travellers and wayfaring persons, andto
entertain them, if he can accommodate them, for a reasonable compensation;
and he must guard their goods with proper diligence. * * * If an innkeeper
improperly refuses to receive or provide for a guest, he is liable to be indicted
therefor . . . They (carriers of passengers) are no more at liberty to refuse
a passenger, if they have sufficient room and accommodations, than an innkeeper
is to refuse suitable room and accommodations to a guest," Story on Ballments,
i 475-6.

In Rex v. Iven, 7 Carrington & Payne, 213, 32 E .C. 495, the court, speaking
by Mr. Justice Coleridge, said:

"An indictment lies against an innkeeper who refuses to receive a guest, he
having at the time room in his bouse; and either the price of the guest's enter-
tainment being tendered to him, or such circumstances occurring as will dispense
with that tender. This law is founded It) good sense. The innkeeper is not to
select his guests. He has no right to say to one, you shall come to my inn, and
to another you shall not, as every one coming and conducting himself in a proper
manner has a right to be received: and for this purpose innkeepers are a sort of
public servants, they having in return a kind of. privilege of entertaining
travellers and supplying them with what they want"

These authorities are sufficient to show that a keeper of an inn is in the exer-
cise of a quasi public employment. The law gives him special privileges and
he Is charged with certain duties and responsibilities to the public. The public
nature of his employment forbids him from discriminating against any person
asking admission as a guest on account of the race or color of that person.

:Third. As to places of public amusement It may be argued that the managers
of such places have no duties to perform with which the public are, in any legal
sense, concerned, or with which the public have any right to interfere; and, that
the exclusion of a black man from a place of public amusement, on acotut of his
race,'or the denial to him, on that ground, of equal accommodations at such
places, violates no legal right for the vindication of which he may invoke the aid
of the courts. My answer is, that places of public amusement, within the meaning
of the act of 1875, are such as are established and maintained under direct license
of the law. The authority to establish and maintain them comes from the
public. The colored race is a part of that public. The local government grant-
Ing the license represents them as well as all other races within its Jurisdiction.
A license fromI the public to establish a place of public amusement, imports, in
law, equality of right, at such places, among all the members of that public. This
must be so, unless it be--which'I deny,-that the common municipal government
of all the people may, in the exertion of its powers, conferred for the benefit
of all, discriminate or authorize discrimination against a particular race, solely
because of its former condition of servitude. ,,

-Ialso submit, whether it can be said-in view of the doctrines of this court
as announced in Mutm v. State of IWnofs, 94 U.S. 118, and reaffirmed in Peik v.
OChcago df N.W; RailwoVay o., 94 ;U., 164--that the management of places of
public amusement is a purely,private matter, with which government has no
rightful concern In the Munn case the question waswhether the State of
Illinois could fix, by law, the maximum of charges for the storage of grain in
certain warehouses in that State--the private property of individual oittlene.
After quoting a remark attributed Lord Chief Justice Hale, to the effect that
when private property is "affected with, a public interest it ceases to be Jurts
private only," the court says: . .

"Property does become clothed with a public interest when used in a manner
to make it of public consequence .and affect the community at large. When,
therefore, one devotes his property to a use in which the public has an Interest,
he, in effect, grants to the public an interest in that use, and must submit to be
controlled by the public for the common good, tothe extent of the interest he has
thus created. He may withdraw his grant by dscontinialg the use, but, so long
as he maintains the use, he must submit to the control."!

The doctrines of Munn v. llfno have ever been modified by this court, and
I am Jutified, upon the author y of that case in saying, that places of public
amusement, conducted under the authority of the law, are clothed with a pulic
Interest, becauseussed In,a manner to make them of public consequence and; t
affect the, community at large, The, law may therefore regulate, to some extent,
the mode 14 wblch they shallbe conducted, ad,, consequently, the public haye
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rights in respect of such places, which may be vindicated by the law. It is
consequently not a matter purely of private concern.

Congress has not, in these matters, entered the domain of State control and
supervision. It does not, as I have said, assume to prescribe the general condi-
tions and limitations under which inns, public conveyances, and places of public
amusement, shall be conducted, or managed. It simply declares, in effect, that
since the nation has established universal freedom In this country, for all time,
there shall be no discrimination, based merely upon race or color, in respect of
the accommodations and advantages of public conveyances, inns, and places of
public amusement.

I am of the opinion that such discrimination practised by corporations and
individuals in the exercise of their public or quasi-public functions is a badge
of servitude the imposition of which Congress may prevent under its power, by
appropriate legislation, to enforce the Thirteenth Amendment; and, consequently,
without reference to its enlarged power under the Fourtheenth Amendment,
the act of March 1, 1876, Is not, in my judgment, repugnant to the Constitution.

It remains now to consider these cases with reference to the power Congress
has possessed since the adoption of the Fourteenth Amendment. Much that has
been said as to the power of Congress under the Thirteenth Amendment is
applicable to this branch of the discussion, and will not be repeated.

Before the adoption of the recent amendments, it had become, as we have
seen, the established doctrine of this court that negroes, whose ancestors had
been imported and sold as slaves, could not become citizens of a State, or even
of the United States, with the rights and privileges guaranteed to citizens by
the national Constitution; further, that one might have all the rights and priv-
ileges of a citizen of a State without beiug a citizen in the sense in which that
word was used in the national Constitution, and without being entitled to the
privileges and immunities of citizens of the several States. Still, further, between
the adoption of the Thirteenth Amendment and the proposal by Congress of the
Fourteenth Amendment, on June 16, 1866, the statute books of several of the
States, as we have seen, had become loaded down with enactments which, under
the guise of Apprentice, Vagrant, and Contract regulations, sought to keep the
colored race in a condition, practically, of servitude. It was openly announced
that whatever might be the rights which persons of that race had, as freemen,
under the guarantees of the national Constitution, they could not become citi-
zens of a State, with the privileges belonging to citizens, except by the consent
of such State; consequently, that their civil rights, as citizens of the State,
depended entirely upon State legislation. To meet this new peril to the black
race, that the purposes of the nation might not be doubted or defeated, and
by way of further enlargement of the power of Congress, the Fourteenth Amend.
ment was proposed for adoption.

Remembering that this court, in the Slaughterhouse Cases, declared that the
one pervading purpose found In all the recent amendments, lying at the founda.
tion of each, and without which none of them would have been suggested-was
"the freedom of the slave race, the security and firm establishment of that free-
dom, and the protection of the newly-made freeman and citizen from the
oppression of those who had formerly exercised unlimited dominion over him"-
that each amendment was addressed primarily to the grievances of that race-
let us proceed to consider the language of the Fourteenth Amendment.

Its first and fifth sections are in these words:
"SEc. 1. All persons born or naturalized in the United States, and subject to

the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

* * ** * * * *
"SEC. 5. That Congress shall have power to enforce, by appropriate legislation,

the provisions of this article."
It was adjudged in Strauder v. West Virginia, 100 U.S. 303, and Ex part

Virginia, 100 U.S. 839, and my brethren concede, that positive rights and priv-
ileges were Intended to be secured, and are in fact secure d, by the Fourteenth
Amendment.

But when, under what circumstances, and to what extent, may Congress, by
means of legislation, exert its power to enforce the provisions of this amend.
ment? The theory of the opinion of the majority of the court-the foundation
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upon which their reasoning seems to rest-is, that the general government can-
not, in advance of hostile State laws or hostile State proceedings, actively in-
terfere for the protection of any of the rights, privileges, and immunities secured
by the Fourteenth Amendment. It is said that such rights, privileges, and

immunities are secured by way of prohibition against State laws and State
proceedings affecting such rights and privileges, and by power given to Congress
to legislate for the purpose of carrying such prohibition into effect; also, that con-
gressional legislation must necessarily be predicated upon such supposed State
laws or State proceedings, and be directed to the correction of their operation
and effect.

In illustration of its position, the court refers to the clause of the Constitution
forbidding the passage by a State of any law impairing the obligation of contracts.
That clause does not, I submit, furnish a proper illustration of the scope and
effect of the fifth section of the Fourteenth Amendment. No express power
is given Congress to enforce, by primary direct legislation, the prohibition upon
State laws impairing the obligation of contracts. Authority is, indeed, con-
ferred to enact all necessary and proper laws for carrying into execution the
enumerated powers of Congress and all other powers vested by the Constitution
in the government of the United States or in any department or officer thereof.
And, as heretofore shown, there is also, by necessary implication, power in
Congress, by legislation, to protect a right derived from the national Constitu-
tion. But a prohibition upon a State Is not a power In Congress or in the na-
tional government. It is simply a denial of power to the State. And the only
mode in which the inhibition upon State laws Impairing the obligation of con-
tracts can be enforced, is, Indirectly, through the courts, in suits where the
parties raise some question as to the constitutional validity of such laws.
The Judicial power of the United States extends to such suits for the reason
that they are suits arising under the ConstiLation. The Fourteenth Amend-
ment presents the first Instance in our history of the investiture of Congress
with affirmative powers, by legislation, to enforce an express prohibition upon
the States. It is not said that the judicial power of the nation may be exerted
for the enforcement of that amendment. No enlargement of the judicial power
was required, for it is clear that had the fifth section of the Fourteenth Amend-
ment been entirely omitted, the judiciary could have stricken down all State
laws amn nullified all State proceedings in hostility to rights and privileges
secured or recognized by that amendment The power given is, in terms, by
congressional legislation, to enforce the provisions of the amendment.

The assumption that this amendment consists wholly of prohibitions upon
State laws and State proceedings in hostility to its provisions, is unauthorized
by its language. The first clause of the first section-"All persons born or
naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States, and of the State wherein they reside"-is of a dis-
tinctly affirmative character. In its application to the colored race, previously
liberated, it created and granted, as well citizenship of the United States, as
citizenship of the State in which they respectively resided. It introduced all of
that race, whose ancestors had been imported and sold as slaves, at once, into
the political community known as the "People of the United States." They
became, instantly, citizens of the United States, and of their respective States.
Further, they were brought, by this supreme act of the nation, within the direct
operation of that provision of the Constitution which declares that "the citizens
of each State shall be entitled to all privileges and immunities of citizens in
the several States." Art. 4, 1 2.

The citizenship thus acquired, by that race, in virtue of an affirmation grant
from the nation, may be protected, not alone by the Judicial branch of the
government, but by congressional legislation of a primary direct character; this,
because the power of Congress is not restricted to the enforcement of pro-
hibitions upon State laws or State action. It is, in terms distinct and positive,
to enforce "the provisions of this article" of amendment; not simply those
of a prohibitive character, but the provisions-all of the provisions-affirmative
and prohibitive, of the amendment. It is, therefore, a grave misconception to
suppose that the fifth section of the amendment has reference exclusively to
express prohibitions upon State laws or State action. If any right was created
by that amendment, the grant of power, through appropriate legislation, to en-
force its provisions, authorizes Congress, by means of legislation, operating
throughout the entire Union, to guard, secure, and protect that right.

It is, therefore, an essential inquiry what, if any, right, privilege or Im-
munity was given, by the nation, to colored persons, when they were made citl-
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zens of the State in which they reside? Did the constitutional grant of State
citizenship to that race, of its own force, invest them with any rights, privileges
and immunities whatever? That they became entitled, upon the adoption of the
Fourteenth Amendment, "to all privileges and immunities of citizens in the
several States," within the meaning of section 2 of article 4 of the Constitu-
tion, no one, I suppose, will for a moment question. What are the privileges
and Immunities to which, by that clause of the Constitution, they became en-
titled? To this it may be answered, generally, upon the authority of the ad-
judged cases, that they are those which are fundamental in citizenship in a free
republican government, such as are "common to the citizens in the latter States
under their constitutions and laws by virtue of their being citizens." Of that
provision it has been said, with the approval of this court, that no other one in
the Constitution has tended so strongly to constitute the citizens of the United
States one people. Ward v. Maryland, 12 Wall. 418; Corfield v. Coryell, 4 Wash.
C.0. 372; Paul v. Virginia, 8 Wall. 169; Slaughter-house Cases, 16 Id. 36.

Although this court has wisely forborne any attempt, by a comprehensive
definition, to indicate all of the privileges and immunities to which the citizen
of a State is entitled, of right, when within the jurisdiction of other States, I
hazard nothing, in view of former adjudications, in saying that no State can
sustain her denial to colored citizens of other States, while within her limits,
of privileges or immunities, fundamental in republican citizenship, upon the
ground that she accords such privileges and immunities only to her white citizens
and withholds them from her colored citizens. The colored citizens of other
States, within the jurisdiction of that State, could claim, in virtue of section 2
of article 4 of the Constitution, every privilege and immunity which that State
secures to her white citizens. Otherwise, it would be in the power of any State,
by discriminating class legislation against its own citizens of a particular race
or color, to withhold from citizens of other States, belonging to that proscribed
race, when within her limits, privileges and immunities of the character regarded
by all courts as fundamental in citizenship; and that, too, when the constitutional
guaranty is that the citizens of each State shall be entitled to "all privileges
and immunities of citizens of the several States." No State may, by discrimina-
tion against a portion of its own citizens of a particular race, In respect of
privileges and immunities fundamental in citizenship, impair the constitutional
right of citizens of other States, of whatever race, to enjoy In that State all
such privileges and immunities as are there accorded to her most favored citi-
zens. A colored citizen of Ohio or Indiana, while in the jurisdiction of Ten-
nessee, is entitled to enjoy any privilege or immunity, fundamental in citizen-
ship, which is given to citizens of the white race in the latter State. It is not
to be supposed that any one will controvert this proposition.

But what was secured to colored citizens of the United States--as between
them and their respective States-by the national grant to them of State citizen-
ship? With what rights, privileges, or immunities did this grant invest them?
There is one, if there be no other-exemption from race discrimination in respect
of any civil right belonging to citizens of the white race in the same State. That,
surely, is their constitutional privilege when within the Jurisdiction of other
States. And such must be their constitutional right, in their own State, unless
the recent amendments be splendid baubles, thrown out to delude those who
deserved fair and generous treatment at the hands of the nation. Citizenship in
this country necessarily imports at least equality of civil rights among citizens
of every race in the same State. It Is fundamental in American citizenship that,
in respect of such rights, there shall be no discrimination by the State, or its
officers, or by individuals or corporations exercising public functions or authority,
against any citizen because of his race or previous condition of servitude. In
United States v. Cruikshank, 92 U.S. 542, it was said at page 565, that the rights
of life and personal liberty are natural rights of man, and that "the equality of
the rights of citizens is a principle of republicanism." And in BE part Virginia,
100 U.S. 334, the emphatic language of this court is that "one great purpose of
these amendments was to raise the colored race from that condition of inferi-
orlty and servitude in which most of them had previously stood, into perfect
equality of civil rights with all other persons within the jurisdiction of the
States." So, In Strauder v. West Virginia, 100 U.S. 306, the court, alluding to
the Fourteenth Amendment, said: "This is one of a series of constitutional pro-
visions having a common purpose, namely, securing to a race recently emanci-
pated, a-race that through many generations had been held in slavery;,all the
civil rights that the superior race enjoy." Againln Neal v. Delawarb, 103 U.S.
38O, it was ruled that this amendment was designed, primarily, "to se01re to
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the colored race, thereby invested with the rights, privileges, and responsibilities
of citizenship, the enjoyment of all the civil rights that, under the law, are
enjoyed by white persons."

The language of this court with reference to the Fifteenth Amendment, adds
to the force of this view. In United States v. Crutkehank, it was said: "In
United States v. Reese, 92 U.S. 214, we held that the Fifteenth Amendment has
Invested the citizens of the United States with a new constitutional right, which
Is exemption from discrimination in the exercise of the elective franchise, on
account of race, color, or previous condition of servitude. From this it appears
that the right of suffrage is not a necessary attribute of national citizenship,
but that exemption from discrimination in the exercise of that right on account
of race, &c., Is. The right to vote in the States comes from the States; but the
right of exemption from the prohibited discrimination comes from the United
States. The first has not been granted or secured by the Constitution of the
United States, butthe last has been."

Here, in language at once clear and forcible, is stated the principle for which
I contend. It can scarcely be claimed that exemption from race discrimination,
In respect to civil rights, against those to whom State citizenship was granted
by the nation, is any less, for the colored race, a new constitutional right,
derived from and secured by the national Constitution, than Is exemption from
such discrimination in the exercise of the elective franchise. It cannot be that
the latter is an attribute of national citizenship, while the other is not essential
in national citizenship, or fundamental in State citizenship.

If, then, exemption from discrimination, in respect of civil rights, is a new
constitutional right, secured by the grant of State citizenship to colored citizens of
the United States--and I do not see how this can now be questioned-why may
not the nation, by means of its own legislation of a primary direct character,
guard, protect and enforce that right? It is a right and privilege which the
nation conferred. It did not cone from the States in which those colored citizens
reside. It has been the established doctrine of this court during all its history,
accepted as essential to the national supremacy, that Congress, in the absence
of a positive delegation of power to the State legislatures, may, by Its own legs.
nation, enforce and protect any right derived from or created by the national
Constitution. It was so declared in Prigg v. Commonwealth of Pennsylvanta.
It was reiterated in United States v. Reese, 92 U.S. 214, where the court said
that "rights and Immunities created by and dependent upon the Constitution of
the United States can be protected by Congress. The form and manner of the
protection may be such as Congress, In the legitimate exercise of its discretion,
shall provide. These may be varied to meet the necessities of the particular
right to be protected." It was distinctly reaffirmed in Strauder v. West Vir-
glinl, 100 U.S. 810, where we said that "a right or immunity created by the
Constitution or only guaranteed by it, even without any express delegation of
power, may be protected by Congress." How then can it be claimed in view of
the declarations of this court in former cases, that exemption of colored citizens,
within their Stateb, from race discrimination, in respect of the civil rights of citi-
zens, Is not an immunity created or derived from the national Conititution?

This court has always given a broad and liberal construction to the Consti-
tution, so as to enable Congress, by legislation, to enforce rights secured by that
Instrument The legislation which Congress may enact, in execution of its
power to enforce the provisions of this amendment, is such as may be appropri-
ate to protect the right granted. The word appropriate was undoubtedly used
with reference to its meaning, as established by repeated decisions of this court.
Under given circumstances, that which the court characterizes as corrective
legislation might be deemed by Congress appropriate and entirely sUfficient.
Under other circumstances primary direct legislation may be required. But
It is for Congress, not the jtidiciary, to say what legislation is appropriate-
that Is-best adapted to the end to be attained. The judiciary may not, with
safety to bbr Institutions, enter the domain of legislative discretion, and dictate
the means which Congress shall employ in the exercise of its granted power.
That would be sheer usurpation of the functions of a co-ordinafe department,
which, If oftet repeated, and permanently acquiesced In, w6uld wbrk' a radical
change in our system of government In United States v. Pither, 2 Or. 858, the
cout'sald that "Congress must possess the choice of mean, and miist be em-
powered to use ny means which are in fact c6nducive t6 the exercl of a power
granted by the Cobstitution." "The sound codstructioin of. the Constitition,-
said Chief Justice Marshall, "must allow to the national legislature that discre.
tion, with respect to the means by which the powers it confers are to be carried
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into execution, which will enable that body to perform the high duties assigned
to it In the manner most beneficial to the people. Let the end be legitimate, let
it be within the scope of the Constitution, and all means which are appropriate
which are plainly adapted to that end, which are not prohibited, but consist with
the letter and spirit of the Constitution, are constitutional." McCulloch v. Mary-
land, 4 Wh. 421.

Must these rules of construction be now abandoned? Are the powers of the
national legislature to be restrained in proportion as the rights and privileges,
derived from the nation, are valuable? Are constitutional provisions, enacted
to secure the dearest rights of freemen and citizens, to be subjected to that rule of
construction, applicable to private Instruments, which requires that the words to
be interpreted must be taken most strongly against those who employ them? Or,
shall it be remembered that "a constitution of government, founded by the people
for themselves and their posterity, and for objects of the most momentous
nature-for perpetual union, for the establishment of Justice, for the general
welfare, and for a perpetuation of the blessings of liberty-necessarily requires
that every interpretation of its powers should have a constant reference to
these objects? No interpretation of the words in which those powers are granted
can be a sound one, which narrows down their ordinary import so as to defeat
those objects." 1 Story Const. 422.

The opinion of the court, as I have said, proceeds upon the ground that the
power of Congress to legislate for the protection of the rights and privileges
secured by the Fourteenth Amendment cannot be brought into activity except
with the view, and as it may become necessary, to correct and annul State laws
and State proceedings in hostility to such rights and privileges. In the absence
of State laws or State action adverse to such rights and privileges, the nation
may not actively interfere for their protection and security, even against cor-
porations and individuals exercising public or quasi public functions. Such I
understand to be the position of my brethren. If the grant to colored citizens
of the United States of citizenship in their respective States, imports exemption
from race discrimination, in their States, in respect of such civil rights as belong
to citizenship, then, to hold that the amendment remits that right to the States
for their protection, primarily, and stays the hands of the nation, until it is
assailed by State laws or State proceedings, is to adjudge that the amendment,
so far from enlarging the powers of Congress-as we have heretofore said it
did-not only curtails them, but reverses the policy which the general govern-
ment has pursued from its very organization. Such an interpretation of the
amendment is a denial to Congress of the power, by appropriate legislation, to
enforce one of its provisions. In view of the circumstances under which the
recent amendments were incorporated into the Constitution, and especially in
view of the peculiar character of the new rights they created and secured, it
ought not to be presumed that the general government has abdicated its au-
thority, by national legislation, direct and primary in its character, to guard
and protect privileges and immunities secured by that instrument. Such an
Interpretation of the Constitution ought not to be accepted it it be possible to
avoid it. Its acceptance would lead to this anomalous result: that whereas,
prior to the amendments, Congress, with the sanction of this court, passed the
most stringent laws-operating directly and primarily upon States and their
officers and agents, as well as upon individuals-in vindication of slavery and
the right of the master, it may not now, by legislation of a like primary and
direct character, guard, protect, and secure the freedom established, and the
most essential right of the citizenship granted, by the constitutional amend-
ments. With all respect for the opinion of others, I insist that the national
legislature may, without transcending the limits of the Constitution, do for
human liberty and the fundamental rights of American citizenship, what it did,
with the sanction of this court, for the protection of slavery and the rights of
the masters of fugitive slaves. If fugitive slave laws, providing modes and
prescribing penalties, whereby the master could seize and recover his fugitive
slave, were legitimate exertions of an implied power to protect and enforce a
right recognized by the Constitution, why shall the hands of Congress be tied,
so that-under an express power, by appropriate legislation, to enforce a con-
stitutional provision granting citizenship-it may not, by means of direct
legislation, bring the whole power of this nation to bear upon States and their
officers, and upon such individuals and corporations exercising public functions
as assume to abridge, Impair, or deny rights confessedly secured by the supreme
law of the land?
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It does not seem to me that the fact that, by the second clause of the first sec-
tion of the Fourteenth Amendment, the States are expressly prohibited from
making or enforcing laws abridging the privileges and immunities of citizens of
the United States, furnishes any sufficient reason for holding or maintaining that
the amendment was Intended to deny Congress the power, by general, primary,
uad direct legislation, of protecting citizens of the several States, being also citi-
zens of the United States, against all discrimination, in respect of their rights as
citizens, which I founded on race, color, or previous condition of servitude.

Such an interpretation of the amendment is plainly repugnant to its fifth
section, conferring upon Congress power, by appropriate legislation, to enforce
not merely the provisions containing prohibitions upon the States, but all of
the provisions of the amendment, including the provisions, express and implied,
in the first clause of the first section of the article granting citizenship. This
alone is sufficient for holding that Congress is not restricted to the enactment
of laws adopted to counteract and redress the operation of State legislation, or
the action of State'officers, of the character prohibited by the amendment. It
was perfectly well known that the great danger to the equal enjoyment by
citizens of their rights, as citizens, was to be apprehended not altogether from
unfriendly State legislation, but from the hostile action of corporations and
individuals in the States. And it is to be presumed that it was intended,
by that section, to clothe Congress with power and authority to meet that danger.
If the rights Intended to be secured by the act of 1876 are such as belong to the
citizen, in common or equally with other citizens in the same State, then It is not
to be denied that such legislation is peculiarly appropriate to the end which
Congress is authorized to accomplish, viz., to protect the citizen, In respect of
such rights, agal- t discrimination on account of his race. Recurring to. the
specific prohibitic 'n the Fourteenth Amendment upon the making or enforcing
of State laws abridging the privileges of citizens of the United States, I remark
that If, as held in the Slaughterhouse Cates, the privileges here referred to
were those which belonged to citizenship of the United States, as distinguished
from those belonging to State citizenship, it was impossible for any State prior
to the adoption of that amendment to have enforced laws of that character.
The Judiciary could have annulled all such legislation under the provision that
the Constitution shall be the supreme law of the land, anything in the consti-
tution or laws of any State to the contrary notwithstanding. The States were
already under an implied prohibition not to abridge any privilege or immunity
belonging to citizens of the United States as such. Consequently, the prohibition
upon State laws In hostility to rights belonging to citizens of the United States,
was Intended-in view of the Introduction into the body of citizens of a race
formerly denied the essential rights of citizenship-only as an express limitation
on the powers of the States, and was not intended to diminish, in the slightest
degree, the authority which the nation has always exercised, of protecting, by
means of its own direct legislation, rights created or secured by the Constitution.
Any purpose to diminish the national authority in respect of privileges derived
from the nation is distinctly negatived by the express grant of power, by legis-
Intion, to enforce every provision of the amendment, including that which, by
the grant of citizenship in the State, secures exemption from race discrimination
in respect of the civil rights of citizens.

It is said that any Interpretation of the Fourteenth Amendment different from
that adopted by the majority of the court, would imply that Congress had au-
thority to enact a municipal code for all the States, covering every matter affect-
ing the life, liberty, and property of the citizens of the several States. Not so.
Prior to the adoption of that amendrient the constitutions of the several States,
without perhaps an exception, secured all persons against deprivation of life,
liberty, or property, otherwise than by due process of law, and, in some form,
recognized the right of all persons to the equal protection of the laws. Those
rights, therefore, existed before that amendment was proposed or adopted, and
were not created by it. If, by reason of that fact, it be assumed that protection
in these rights of persons still rests primarily with the States, and that Congress
may not Interfere except to enforce, by means of corrective legislation, the pro-
hibitions upon State laws or State proceedings inconsistent with those rights, it
does not at all follow, that privileges'which have been granted by the nation, mAy
not be protected by primary legislation upon the part of Congress. The personal
rights and Immunities recognized in the prohibitive clauses of the amendment
were, prior to its adoption, under the protection, primarily,' of the States, while
rights, created by or derived from the United States, have always been, and,
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in the nature of things, should always be, primarily, under the protection of the
general government, Exemption from race discrimination in respect of the civil
rights which are fundamental in cittenhip in a republican government, Is, as
we have seen, a new right, created by the nation, with express power in Congress,
by legislation, to enforce the constitutional provision from which it is derived.
It, in some sense, such race discrimination is, within the letter of the last clause
of the first section, a denial of that equal protection of the laws which is secured
against State denial to all persons, whether citizens or not, it cannot be possible
that a mere prohibition upon such State denial, or a prohibition upon State laws
abridging the privilege and immunities of citizens of the United States, takes
from the nation the power which it has uniformly exercised of protecting, by
direct primary legislation, those privileges aid immunities which existed under
the Constitution before the adoption of the Fourteenth Amendment, or have
been created by that amendment in behalf of those thereby made citizens of
their respective States.

This construction does not in any degree entrench upon the just rights of the
States In the control of their domestic affairs. It simply recognizes the enlarged
powers conferred by the recent amendments upon the general government. In
the view which I take of those amendments, the States possess the same authority
which they have always had to define and regulate the civil rights which their
own people, in virtue of State citizenship, may enjoy within their respective
limits; except that its exercise is now subject to the expressly granted power of
Congress, by legislation, to enforce the provisions of such amendments-a power
which necessarily carries with it authority, by national legislation, to protect
and secure.the privileges and immunities which are created by or are derived
from those amendments. That exemption of citizens from discrimination based
on race or color, in respect of civil rights, Is one of those privileges or Immunities,
can no longer be deemed an open question in this court.

It was said of the case of Dred Sooft v. Sandford, that this court, there over-
ruled the action of two generations, virtually inserted a new clause in the Con-
stitution, changed its character, and made a new departure in the workings of
the federal government I may be permitted to say that if the recent amend-
ments are so construed that Congress may not, in its own discretion, and inde-
pendently of the action or non-action of the States, provide, by legislation of a
direct character, for the security of rights created by the national Constitution;
if it be adjudged that the obligation to protect the fundamental privileges and im-
munities granted by the Fourteenth Amendment to citizens residing in the
several States, rests primarily, not on the nation, but on the States; if it be
further adjudged that individuals and corporations, exercising public functions,
or wielding power under public authority, may, without liability to direct pri-
mary legislation on the part of Congress, make the race of citizens the ground
for denying them that equality of civil rights which the Oonstitution ordains as a
principle of republican citizenship; then, not only the foundations upon which
the national supremacy has always securely rested will be materially disturbed,
but we shall enter upon an era of constitutional law, when the rights of freedom
and Arerican citizenship cannot receive from the nation that efficient protection
which heretofore was unhesitantly accorded to slavery and the rights of the
master.

But If it were conceded that the power of Congress could not be brought into
activity until the rights specified in the act of 1875 had been abridged or denied by
some State law or State action, I maintain that the decision of the court is
erroneous. There has been adverse State action within the Fourteenth Amend-
ment as heretofore interpreted by this court I allude to EB porte Virginfa, supra.
It appears, in that case, that one Cole, judge of a county court, was charged with
the duty, by the laws of Virginia, of selecting grand and petit jurors. The law of
the State did not authorize or permit him, in making such selections, to discrimin-
ate against colored citizens because of their race. But he was indicted in the
Federal court, under the act of 1875, for making such discriminations. The
attorney-general of Virginia contended before us, that the State had done its duty,
and had not authorized or directed that county judge to do what he was charged
with having done; that the State had not denied to the colored race the equal
protection of the laws; and that consequently the act of Cole must de deemed
his individual act, in contravention of the will of the State. , Plausible as this
argument was, it failed to convince this court, and after saying that the Four-
teenth Amendment had reference to the political body denominated a State,
"by'whatever instruments or In whatever modes that action may be taken," and
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that a State acts by its legislative, executive, and judicial authorities, and can
act in no other way, we proceeded:

"The constitutional provision, therefore, must mean that no agency of the
State, or of the officers or agents by whom its powers are exerted, shall deny to
any person within its Jurisdiction the equal protection of the laws. Whoever,
by virtue of public position under a State government, deprives another of
property, life, or liberty without due process of law, or denies or takes away the
equal protection of the laws, violates the constitutional inhibition; and, as he
acts under the name and for the State, and is clothed with the State's power, his
act is that of the State. This must be so, or the constitutional prohibition has no
meaning. Then the State has clothed one of its agents with power to annul or
evade it. But the constitutional amendment was ordained for a purpose. It was
to secure equal rights to all persons, and, to insure to all persons the enjoyment
of such rights, power was given to Congress to enforce its provisions by appro-
priate legislation. Such legislation must act upon persons, not upon the abstract
thing denominated a State, but upon the persons who are the agents of the State,
in the denial of the rights which were intended to be secured." Ez part Vir-
ginla, 100 U.S. 346-7.

In every material sense applicable to the practical enforcement of the Four-
teenth Amendment, railroad corporations, keepers of Inns, and managers of
places of public amusement are agents or instrumentalities of the State, because
they are charged with duties to the public, and are amenable, in respect of their
duties and functions, to governmental regulation. It seems to me that, within
the principle settled In BE part Virginia, a denial, by these instrumentalities
of the State, to the citizen, because of his race, of that equality of civil rights
secured to him by law, is a denial by the State, within the meaning of the
Fourteenth Amendment. If it be not, then that race is left, in respect of the
civil rights in question, practically at the mercy of corporations and ILdividuals
welding power under the States.

But the court says that Congress did not, in the act of 1866, assume, under
the authority given by the Thirteenth Amendment, to adjust what may be called
the social rights of men and races in the community. I agree that government
has nothing to do with social, as distinguished from technically legal, rights
of Individuals. No government ever has brought, or ever can bring, its people
into social intercourse against their wisles. Whether one person will permit or
maintain social relations with another is a matter with which government has
no concern. I agree that if one citizen chooses not to hold social intercourse
with another, he is not and cannot be made amenable to the law for his conduct
in that regard; for no legal right of a citizen is violated by the refusal of others
to maintain merely social relations with him, even upon grounds of race. What
I affirm is that no State, nor the officers of any State, nor any corporation or.
individual wielding power under State authority for the public benefit or the
public convenience, can, consistently either with~ the freedom established by the
fundamental law, or with that equality of civil rights which now belongs to
every citizen, discriminate against freemen or citizens, in those rights, because
of their race, or because they once labored under the disabilities of slavery
imposed upon them as a race. The rights which Congres, by the act of 1876,
endeavored to secure and protect are legal, not social rights, The right, for
instance, of a colored citizen to use the accommodations of a public highway,
upon the same terms as are permitted to white citizens, is no more a social right
than his right, under the law, to use the public streets of a cty or a town, or a
turnpike road, or a public market, or a post office, or his right to sit in a public
building with others, or whatever race for the purpose of hearing the political
questions of the day discussed. Scarcely a day passes without our seeing in this
court-room citizens of the white and black races sitting side by aide, watching
the progress of our business. It would never occur to any one that the presence
of a colored citizen In a court-house, or court-room, was an invasion of the social
rights of white persons who may frequent such places. And yet, such a suggestion
would be quite as sound In law-I say it with all respect-as is the suggestion
that the claim of a colored citizen to use, upon the same terms as is permitted
to white citizens, the accommodations of public highways, or public inns, or
places of public amusement, established under the license of the law, is an in-
vasion of the social rights of the white race.

The court, in its opinion, reserves the question whether congress, in the exer-
cise of Its power to regulate commerce amongst the several States, might or might
not pass a law regulating rights In public conveyances passing from one State.to
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another. I beg to suggest that that precise question was substantially presented
here In the only one of these cases relating to railroads--loblsont and Wife v.
Jtemphit A Charleato I Rafiroad Com tany. In that case it appears that Mrs.
Robinson, a citizen of Mississippi, purchased a railroad ticket entitling her to
be carried from Grand Junction, Tennessee, to Lynchburg, Virginia. Might not
the act of 1875 be maintained in that case, as applicable at least to commerce
between the States, notwithstanding it does not, upon Its face, profess to have
been passed In pursuance of the power of Congress to regulate commerce? las
it ever been held that the judiciary should overturn a statute, because the legis-
lative department did not accurately recite therein the particular provision of
the Constitution authorizing its enactment? Ve have often enforced munlctial
bonds in aid of railroad subscriptions, where they failed to recite the statute au-
thorizing their Issue, but recited one which did not sustain their validity. The
Inquiry in such cases has been, was there, in any statute, authority for the execu-
tion of the bonds? Upon this branch of the ease, It may be remarked that the
State of Louisiana, In 1809, passed a statute giving to passengers, without regard
to race or color, equality of right In the accommodations of railroad and street
cars, steamboats or other water crafts, stage coaches, omnibuses, or other vehicles.
But in Illal v. D)o Our, 95 U. S. 487, that act was pronounced unconstitutional so
far as it related to commerce between the States, this court saying that "If the
public good requires such legislation it must come from Congress, anti not from the

tates." I suggest, that It may become a pertinent Inquiry whether Congress may,
in the exertion of its power to regulate commerce among the States, enforce
among passengers on public conveyances, equality of right, without regard to
race, color or previous condition of servitude, if it be true-which I do not admit-
that such legislation would bean interference by government with the social rights
of the people.

My brethren say, that when a man has emerged from slavery, and by the
aid of beneficent legislation has shaken off the Inseparable concomitants of
that state, there must be some stage in the progress of his elevation when he
takes the rank of a mere citizen, and ceases to be the special favorite of the
laws, and when his rights as a citizen, or a man, are to be protected In the
ordinary modes by which 6ther men's rights are protected. It is, I submit,
scarcely just to say that the colored race has been the special favorite of the
laws. The statute of 187l, now adjudged to be unconstitutional, Is for the benefit
of citizens of every race and color. What the nation, through Congressm has
sought to accomplish in reference to that race, Is-what had already been
done in every State of the Union for the white race-to secure and protect
rights belonging to their as freemen and citizens; nothing more. It was not
deemed enough "to help the feeble up,:but to support hlu after." The one
underlying purpose of -congressional legislation has been to enable the black
race to take the rank of mere citizens. The difficulty has been to compel a
recognition of the legal right of the black race to take the rank of citizens, and
to secure the enjoyment of privileges belonging, under the law, to them as a
component part of the people for whose welfare and happiness government is
ordained. At every step, in this directtpn, the nation has been confronted
with class tyranny, which a contemporary English historian says Is, of all
tyrannies, the most Intolerable, "for It is ubiquitous In its operation, and
weighs, perhaps, most heavily on those whoso obscurity or distance would with-
draw them from the notice of a single despot." To-day, it is the colored race
which is denied, by corporations and Individuals wielding public authority,
rights fundamental in their freedom and citizenship. At some future time, it
may be that some other race will fall under the ban of race discrimination. If
the constitutional amendments be enforced, according to the Intent with which,
as I conceive, they were adopted, there cannot be, in this republic, any class
of human beings in practical subjectio to another class, with power in the
latter to dole out to the former just such privileges as they may choose to grant.
The supreme law of the land has decreed that no authority shall be exercised
In this country upon the basis of discrimination, in respect of civil rights, against
freemen and citizens because of their race, color, or previous condition of
servitude. To that decree-for the due enforcement of which, by appropriate
legislation, Congress has been Invested with express power-every one must
bow, whatever may have been, or whatever now are, his individual views as to
the wisdom or policy either of the recent changes in the fundamental law, or
of the legslaltion which has been enacted to give them effect,

For the reasons stated I feel constrained to withhold my assent to the opinion
of the court.
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Mr. KFNNEDY. In that 1888 decision the Supreme Court specifically
stated that this kind of legislation might very well have been passed
under the commerce clause; they said they were not passing on that
question, but just on the question of the 14th amendment. That is
another point that I think should be considered.

Senator LAvUSUIE. When did the Supreme Court cite that?
Mr. KENNEDY. 1883.
Senator LAuson. In that decision t
Mr. KENNEDY. Yes.
Would you like the quote ot that
Senator LAUscuIE. No.
The CHAIRMAN. They were listed as Civil Righta Oases at that

time.
Senator Cotton
Senator CorroN. Now to get back to your response, Mr. Attorney

Generally if I understand it correctly, you are sayhig-and I personally
think with justifncation-that in view of the fact that you are seeking
a very definite objective here, which you consider an essential objec-
tive, and in view of he fact that those who oppose any means of reach.
ing that objective would say, whether.you based it on the 14th amend-
iment or the interstate commerce clause, that you should have gone
the other way. You are anticipating that objection and meeting it
by basing it on both and, in a sense, dropping it in our lap on both
of them.

Mr. KENNDY. That is correct, Senator.
Senator Cmoro. Wouldn't you feel that there are however, some

complications in the matter of interpretation aid 'enforcement under
the interstate commerce clause that would not be present if-I say
"if"-the 14th amendment method were available?

Mr. KENNEDY. I do not, but I would be glad to discuss that with
you.

Senator CorroN. For Instance, the word "substantial," "substan-
tially affecting iiiterstate commerce": without seeking to ask you to
give a standard opinion on it-though I think, subject to the chair-
man's ruling, a memorandum on it at this point might be very
approprite-I would like to ask you your interpretation as in a
sense, the author of this bill, of the word "substantial," and whether
it divides those affected by this bill, should it become law, into classes
such as those engaged in small establishments that presumably affect
the flow of interstate commerce in a rather minor or even minute
degree, and those engaged in large establishments that could clearly
be said to really substantially affect interstate commerce ?

Mr. KENNjDY. Could I answer the second part of your question
first ?

Senator Co-oN. Certainly.
Mr. KENN DY. I think, Senator, that under the 14th amendment

you get into some of the same difficulties. I think that there is some
question in the minds of Congress-the House of Representatives and
the Senate-as to whether they want to cover the smallest of estab-
lishments. It is not a question of whether they are covered, but
whether they would actually want to cover them.

We talk about Mrs. Murphy's tavern or Mrs. Murphy's rooming-
house, and she lives in the rooniinghouse; would you actually want
to cover that

21-544-03-pt. 1-5
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I think you have that same kind of problem of coverage, whether
you put the statute under thle 14th amendment or under the commerce
clause, You don't get away fiom that problem by putting it under
the 14th amendment. So the same basic problem, the same hesitation
that you have about covering all establishments exists under the 14th
amendment as it does under the commerce clause.

That is the first point.
Then on the question of what the definition of "substantial" is,

there is no exact mathematical definition of "substantial." It means
more than minimal. But I would say that this kind of standard is
frequently used in legislation that has been passed by Congress.

For instance, what does due process of law mean, or what does
restraint of trade mean, or what does monopolization mean, or what
does substantial lessening of competition mean? These are all words
from statutes that have been passed by Congres. Or what does
equal protection of the law mean They are all rather general.

I bring to your attention the National Labor Relations Act, which
was passed under the commerce clause, and the Supreme Court de-
cision of Santa Crus v. the Labor Board. Speaking through Chief
Justice Huglhe--I will not read a lot of decisions to you, but if I
could read this; it is pert inent to the point.

Senator COTyON. I would be happy to have you read it.
I would ask the chairman if hle would be willing that you should

supplement it, if you choose, by adding at this point any further
decisions or memorandums on this question.

Mr. KENNEDY. Thank you. That would be very helpful.
The CHAIRMAN. Without objection it is so ordered.
Mr. KENNEDY (reading):
Whatever terminology ~ used, the criterion is necessarily one of degree and

must be so defined. The critical words of the provision of the National IAbor
Relations Act in dealing with the described labor practices are "affecting com-
merce," as defined in section 2(6). It is plain that the provision cannot be
applied to a mner reference to percentages'and the fact that the petitioner's sales
In interstate and foreign commerce amounted to 87 percent, and not more than
50 percent of its pnrouction cannot be deemed controlling. The question that
must be faced under the act among particular facts is whether the unfair labor
practices involved have such a close and substantial relation to the freedom of
Interstate commerce from injurious restraint that these practices may constitu-
tionally be made the subject of Federal cognizance through provisions looking
to the peaceable adjustment of labor disputes.

These terms, Senator, are used frequently in legislation and in the
Constitution and in decisions based on the commerce clause that have
been handed down.

Senator CoT'rmo I would like to ask you a rather frank and candid
question-go ahead.

Mr. KENNEDY. I was going to say, if you feel, Senator, as I said in
my statement, if you feel that you wanted to come up with something
that was defined more mathematically, we would be glad to work with
this committee on that matter.

Senator CoTroN. You're anticipating the question I was about to
ask you.

Of course, the rumors that go around, particularly among those of
us who are very properly in doubt about what goes on in the councils
of the administration, may not be accurate. It is my understanding
that at some point those drafting this legislation considered employ-
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ing 4o epi Ai.,of ad ni standard, such as those establislunents
doing $156,000 worth o work a year, something of that kind, in order
to clarify and, presumably, to reduce the opportunity for multitu-
dinous appeals to courts and interpretations.

Would you care to comment on that, and if that is considered and
it was determined not to present it, would you care to give us the
reasons

Mr. KENNEDY. That was considered, Senator; rather early in the
operation, but it was considered. Then we got into a discussion about
a cutoff. What we have to keep in mind is what we are trying to do
is deal with discrimination. The question is, can you discriminate
when you run a small establishment but not if you run a larger es-
Iablishment? That doesn't make a great deal of sense.

On the other hand, we didn't want to interfere with somebody's
Social life. I don't think the Congress has the authority under the

Constitution, or in any other way, to pass any laws that deal with one's
social relationships.

If a lady ran a roominghouse, she lived there and she started taking
in two or three boarders, wouldn't that almost Le a social affair rather
than a roominghouse or motel or hotel We wanted to cut off those
kinds of things.

And it is quite clear from the discussion and from the bill that we
don't intend to cover them. We think that when you use the word
"substantial" they are not covered. We rejected putting in any
mathematical definition because we thought it was difficult to arrive
at without, at the same time, implying that a small person can dis-
criminate and a larger person cannot. We thought that by leaving
in the word "substantial" it was clear to 99.9 percent of the people
whether they were covered or not.

If a person is a small person, and wants to discriminate-that is
what we have come down to-he must actively want to discriminate.
If he doesn't know whether he is covered, he has to take it to the court
and ultimately the worst that can possibly happen to him is that he
must stop discriminating. We don't think that is a terribly heavy
burden.

So that is why we left it in general terms.
Senator Conrro. What you are saying is, if a lunch counter, a

small lunch counter that can't serve more than five or six patrons at
the same time, does discriminate, and an injunctive process is resorted
to and they are under an order to cease, that if they are going to rely
on this word "substantial," they have to go to the expense and trouble
to go to the court and perhaps several courts before they either get their
position justified or condemned 1

Mr. KENNED. Yes.
I say first they have to decide that they want to discriminate. The

owner of that particular restaurant or drug counter, whatever it
might be, decides: "I want to discriminate." And then he has to
determine whether he can discriminate; he has to have a court decision.

Senator CorroN. To make this bill clean cut, and t have it extend
to every establishment of the class covered, you have to leave out the
words substantially affected," and by doing that you would cleprly-
perhaps justifiably-be stretching the interstate commerce clause a
little hirfher than it has thus far been stretched, even though it has
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been stretched a long way such as in wages nnd'ihurs and btherthings.
Most of those use the word "substantial.'Y ivow Jtro ,: 1, ;, O.n :41 Q 0,

Mr.KENNEDY. No thatis hot correct. '*' * '
Senator Corro. Is it in wages and hours
Mr. KENNEDY. No, I don't believe so.
Senator COTroN. Is it used in any other of the laws that Congress

has passed based on the interstate commerce clause?
Mr. KENNEDY. It is used in a number of decisions, and I believe

it is used in the Clayton Act.
Senator CorroN. Then may I ask this, and I don't want to take too

long: Why didn't you leave the word "substantial" out, so that the
person who runs a small lunch counter would know, without any
question of doubt, that they are affected by this if they are dealing
with the public and holding themselves out to serve the public, whether
they serve 5 people, 25, or 2,500

Mr. KENNEDY. I think you could take out "substantial" and we
would not be opposed to that.

I had felt, Senator, that there was some feeling in Congress and
across the land that the smallest establishments should be excluded,
and we want to make it quite clear that we did not intend to affect the
personal relationships, the social relationships, that an individual
might have. If lie ran a very small establishment, and it didn't have
any effect on interstate commerce, then we didn't want to cover him.
That is thepurpose of the bill.

I think those who have a question about whether they are or are not
covered have the same kind of problems in much of the legislation
that has been passed by Congress, and, until it is clarified by the
courts, it might not be completely clear to them. But as I say, well
over 99.9 percent are going to know whether they are covered. The
ones who are in the questionable area are going to have to be people
who want to discriminate.

I think that is what we have to keep in mind. I don't think it
imposes a heavy burden onpeople.

Senator CorroN. This is an extremely sensitive subject, perhaps
more so than many of those covered by other statutes. It seems to
me that you can't have it both ways. I say "you." We can't have this
both ways. We either should draw the line somewhere if, as you have
just said, you didn't want to have it reach into every very small estab-
lishment--

The CHAIRMAN. He didn't say that.
Senator CorroN. I understood you to say that you thought per-

haps why you didn't put the word "substantial" in is because you
thought there were some some small establishments that perhaps-

Mr. KENNEDY. Did not affect commerce, and it came down to almost
a social, personal operation.

Senator CoTro. On the other hand, if you're going to have the law
clean cut, and no question about it, and, as you have previously said,
that discrimination is discrimination whether it is in a little establish-
ment or a big one, wouldn't you think "substantial" ought to come
out?

Mr. KENNEDY. I think we can leave "substantial" in, Senator. Even
if you take it out, you will have the same problem about it, whether
it affects interstate commerce. Does my small establishment affect
interstate commerce? Does it substantially affect interstate com-



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

merce, or does it affect interstate commerce at all I think you have
those kinds of problems.

You have those kinds of problems in many bills that are passed on
by this committee, because you cannot ever get a mathematical line.
It is very difficult unless you specifically want to write it in.

Senator CoTroN. I read in some column the other day-I forgot
which one it was-that a lunch counter that bought its mustard from
another State would clearly be under this bill. WVhat would you say
about that? A hotdog stand that bought mustard from another State?

Mr. KENNEDY. I think you could tell just looking at the bill. Under
section 3(a) (3), "any lunch room- "

The CHAIRMAN.. Page 5, lines 19 and 20.
Mfr. KENNEDY. If your hotdog stand furnished its "goods, services,

facilities, privileges, advantages, or accommodations * * *" to inter-
state travelers, it would be covered. If "a substantial portion of any
goods held out to the public by any such place or establishment * * *
has moved in interstate commerce * * *" it would be covered. So I
think that you could know pretty quickly if you ran a hotdog stand.

Senator COTTON. Two other points I would like to touch on: At the
bottom of page 5 and the top of page 6 of the bill, it says, "* * * any
other establishment where goods, services, facilities, privileges, advan-
tages, or accommodations are held out to the public for sale, use, rent,
or hire, if * * *"and then there are a series ofdefinitions.

I'm rather interested in some interpretation of that section of the
bill on your part, or someone else's later. Would this bill apply to
barbershops?

Mr. KENNEDY. Again it is going to depend a little bit on the barber-
shop, Senator, on whether the goods or services or facilities are pro-
vided to a substantial degree to interstate travelers.

If a barbershop was in, for instance, a bus terminal or hotel, a part
of a hotel, it would be covered. If it was in a railroad terminal it
would be covered. So I think it depends somewhat on the barbershop.

Senator CorroN. Almost any customer is liable to have a haircut
somewhere and then go on home.

Mr. KENNEDY. That's correct.
But it says the goods, services, or facilities are provided to a sub-

stantial degree to interstate travelers. I think the fact that you have
an individual who occasionally had his haircut in a particular--

Senator CoreoN. Would a barbershop near a State line be in a dif-
ferent category in your opinion that a barbershop that was not in the
terminal but is in the interior of a city?

Mr. KENNEDY. And was frequented by people traveling interstate?
Senator COToN. I'm just posing this example. A barbershop is

near the State line and would be more likely to be frequented by peo-
ple from another State or traveling to another State, at least by more
people than a barbershop that is in the interior of a State.

Mr. KENNEDY. I think that again, all you have to do is look at the
bill, Senator, and you see that if services are provided to a substantial
degree to interstate travelers that barbershop would be covered.

Senator CorroN. Do you think that if this bill were passed in this
form that barbers would really know whether they were covered or
not, or have any reasonable certainty as to whether they were covered?

Mr. KENNEDY. Yes; yes, I do.
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And then if they have a problem and they don't want to serve
Negroes, they can find out pretty quickly whether they are covered
or not.

Senator Corro. By being brought to court? By being enjoined?
Mr. KENNEDY. Yes. They can have a court decision as to whether

they are covered by this bill. That happens frequently. There is no
criminal penalty.

Senator CoTrro. If they can have an order to get the court decision.
Mr. KENNEDY. If they can't do that, then they will have to serve

Negroes as well as white people.
Senator CovroN. Would your same summary of observations apply

to beauty parlors? Would they come under it or would you make the
same answer?

Mr. KENNEDY. My same statement would apply.
Senator CorrN. How about beer parlors and saloons?
Mr. KENNEDY. What?
Senator CorToN. Beer parlors and saloons? Saloons is an old-

fashioned term.
Mr. KENNEDY. Yes.
Senator CorroN. Cocktail barst You mean your same general

statement would apply to them Or would they definitely-
Mr. KENNEDY. tink they would definitely be covered.
Senator CorroN. Laundries and drycleaning establishments?
Mr. KENNEDY. I don't believe that they would be covered, except

under very unusual circumstances. Again if you had a laundry in a
hotel, as part of an establishment, a laundry that was part of a rail-
road station of some kind

Senator CrromN. You think unless the laundry was connected with
a hotel or terminal of some sort, it would not be covered ?

Mr. KENNEDY. I don't know of any laundries that discriminate.
Perhaps they do.

Senator CrroN. How about bowlings alleys and pool halls?
Mr. KENNEDY. My judgment is they would hot be covered under

the definition of the bill, and I go to the definition again.
Senator CoTroN. Would this bill in your opinion apply to pro-

visional services such as funeral parlors and funeral directors?
Mr. KENNEDY. On the basis that the coffin comes in interstate
Senator COTroN. I think undoubtedly-
The CHAIRMAi . It is not a place of public accommodation.
Senator CoTrmt. Any member of this committee, if he should pass

on suddenly, I think probably the chances are they would embalm us
and send us home and we would be in interstate commerce, wouldn't
we?

Senator Paovrr. Getting back to the subject of haircuts, Mr. At-
torney General, I wonder if it would make any difference whether
a man has a crewcut or a duck-tail

Mr. KENNEDY. I think you could answer that as well as I could,
Senator.

Senator C roN. I think it is unfair for me to yield anyway. I am
almost through.

The CHAIRMAN. Yes. So that every member of the' committee will
have equal opportunity, we will have to yield; The chairman has but-
ted in once in a while, but that is his prerogative.
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Senator CormoN. It ,vould npt apply in your opinion to any kind
of professional services, either funeral directors or doctors or dentists
or lawyers or any professionI

Mr. 'KNNrDY. It would not.
Senator CorToN. Just one other matter that I would like to raise.

It seems to me rather important. And then I am all done.
If you are to approach this problem under the interstate com-

merce clause, and on the basis of its effect on interstate commerce
and dealing with establishments that substantially affect interstate
commerce, did you and the framers of the legislation, those who con-
sidend these approaches, did you consider the question of meeting
this, of going the .whole way and-at the same time that'you seek'un-
der this clause to destroy discrimination in dealing with the publi--
to also put a bar on discrimination in employment, in other words,
FEPOC

Mr. KENNEDY. I think that the President covered that in his'mes-
sage, Senator. I believe that is before another committee. I believe
they are having hearings on it, or at least it is reported out in the
House.

Senator CorToN. The recommendations about retraining-
Mr. ICENNEDY. Also specifically FEPC. Specifically. It is spe-

cifically mentioned in the President's message.
Senator CrroN. So that that bill will be pressed through another

committee
Mr. KENNEDY. That is correct.
Senator CorToN. However, you are in this committee because we

are the Committee on Commerce, and because this bill is involving
the commerce clause?

Mr. KENNEDY. That is correct.
Senator CorrTT. And for no other reason.
Why did you save this vitally important part of the approach tin-

der the interstate commerce clause for some other coninuttee
Mr. KENNEDY. You mean the FEPO?
Senator COTrON. Not necessarily FEPO. I mean a restriction

against discrimination in employment.
Mr. KENNEDY. I think that that traditionally has been in the Labor

and Education Committee. I think that they have held hearings on
it before.

The President in his message said that he supports now, and as he
has supported in the past, the enactment of thatbill. But I think it
traditionally has been in another committee and that is where it is at
the present time.

I might say that there is another part of this bill that is in the Ju-
diciary Committee. So I think the Members of Congress themselves
are the ones who decide where these bills go Senator.

Senator Cormio. I would like to make this observation, and then I
am all done, Mr. Chairman.

It would seem to me that for a committee to report a bill barring
discrimiiatioi in dealing and serving the public under the interstate
commerce clause, without considering this other feature is in a sense
reporting a bobtailed bill and is in a sense simply sending in a rack
on which to hang the real vital parts of the or . ,: :

I think one of the best things that the Presidnt said, one of those
with whidh I heartily conour-is that it does not benefit a Negr6 much
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to be served in a restaurant unless he has a job and some cash in his
pocket.

I have a feeling that underlying the demonstrations-I come from
a section of the country where I can't pose as an expert on what may
be the motives and the feelings of the Negro, but I have been in Wash-
ington 17 years-and perhaps the most vital thing that disturbs the
Negro today is exactly what disturbs you and me, if not now, it did
some years ago, and that is the matter of a job.

It has been my observation that in the main Negroes can be janitors
and can be scnrubomen, can be streetcleaners and collectors of gar-
bage, but when it comes time for them to be given an opportunity at
skilled occupations, although they are getting into them to some ex-
tent, spinners at the loom and the expert trades and on the way up,
that there is one of the real discriminations.

What would be your opinion? Do you feel that this committee
would be reporting a whole bill if it simply sought to reach out to the
service establishments in this country on the question of serving the
patrons and left completely out of it that they can't discriminate
against customers but they can discriminate in hiring employees?

Mr. KENNEDY. Senator, I think that this whole problem-and I
think you have put your finger on it-the whole Nation's problem, the
problem for the United States, is far more complex than just making
sure that everybody can stop at the Hilton Hotel if they want to stop
there.

If you don't have enough money to pay for your children's lunch,
it doesn't do you any good to be able to stop at a first-class hotel. So I
think that there is no question that one of the matters to be faced up
to by the United States and by Congress and by all of the Government
is what are we going to do as far as our unemployed and the unem-
ployment rate among Negroes is far, far higher than it is amongst
white people.

The unemployment rate, for instance, in Chicago among Negroes is
about 18.5 percent, and amongst white people it is about 5.5 percent.

Amongst Negro families, head of families, it is one out of every
four.

The problem is not just in FEPC. There is an FEPC law which
covers two-thirds of the United States at the present time. Most
of our States, a majority of our States, by far, have FEPC laws. That
is not putting the Negro to work in Harlem, New York, or New Jersey,
or Chicago, or Los Angeles. They are unemployed. So this is not
just a question of FEPC; it is a question of education. It is a ques-
tion of vocational training. It is a question of school dropouts.

We have a million young people who are out of school and out of
work, who dropped out of school. If the trend continues as it is at the
present time, we are going to have 7.5 million young people who will be
out of school and out of work over the period of the next 10 years.
We have to find 30.000 new jobs in the United States every week for
the next 10 years. That is a major problem.

So we go back to the question of whether we are going to get our
economy going full blast; whether we are going to have f1ll em-
ployment. All of these things are basic to this problem.

The passage of this bill is not going to make this problem go away.
But the passage of this bill will remove a daily insult to Negroes- he
fact that because you are colored you can't go into ar establishment,
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you can't go into a hotel, you can't go into a drugstore and sit down at
the counter, just because you happen to be a Negro.

A Communist can go there and sit down but because you happen to
be a Negro you can't. That is a daily insult. That is wh this pro-
vision is so very important. I think if we get all the rest of this legis-
lation enacted but not this provision, we haven't got our job done. I
think we will pay for it for many, many years if this bill is not passed.
That is why this legislation is so vital. It will help answer the
problem. That is why.

This problem will be with us for a relatively short time. I think
a relatively short period, but it will be with us for 2, 3, 4 or 5 years,
until we have our economy working to a maximum, until everybody
can get a job. The reason Negroes can't get jobs in some areas is niot
because of discrimination against them, but because they have a lack
of education, lack of training.

So we have to do all of this, this entire operation. It has to be
attacked across the board, not just in Congress but at the local level,
by States, local communities, by clergy, by lawyers, by people in busi-
ness, and by labor unions.

That is what we are attempting to do. But this legislation;is an
integral part of that problem.

Senator COTrON. There are institutions-I know of some-that
serve the public, and would be affected by this bill in serving the pub-
lic, that also have a policy of not hiring Negroes who wait upon the
public. Shouldn't they be included in this bill to be consistent?

Mr. KENNEDY. Senator, if it is felt-and I am sure that that would
be helpful-if it is felt that this committee would like to include that,
it will certainly receive the support of the administration.

I would like to get the bill enacted. I think it has had a good deal
of difficulty so far, and we have only just started. So I am hopeful
that we get it enacted. Anything that you can add to make sure it
gets passed will be helpful. As you know, we need Republican sup-
port in this bill. If we don't have 22 or 25 Republican Senators who
support this bill, we are not going to get it passed. If you can get them
to go along by adding employment to it, we would support it very
heartily.

Senator CorroN. This is a problem that transcends politics.
Mr. KENNEDY. I agree.
Senator CrroN. Believe it or not, even Republicans are citizens

and have some sense of responsibility.
I certainly for one am not going to try to face the constitutional

issues from a partisan standpoint. I am interested in your last ob-
servation. You consider this particular provision as the keystone of
all of the proposals that have come up on the question of civil rights?
The most important?

Mr. KENNEDY. It is difficult to say the most important. For in-
stance, we are concerned with voting, Senator. There is hardly any-
thing that is more important than voting. An individual denied the
right to register and vote because he is a Negro-we have that going
on frequently. There are 200 counties in the United States where
less than 15 percent of the Negroes are registered to vote. That 'r
essential. The field of education is essential. So ifuch of this prob-
lem stems from the fact that a Negro does not have the'opportunity
to get an equal education. So that bill, I think, is essential.
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I think that it is imperative that we have this provision of the bill
passed. I think that if we don't get it passed, then we are going to
have a good deal more difficulties in the United States. But I
think all this legislation is important, and it is difficult to say one pro-
vision is more important.

Senator COTrON. Do you feel that to pass stringent bills on voting
rights, on integration in schools, and not to pass this particular pro-
vision--

Mr. KENNEDY. That we are not getting the job done.
Senator CorroN (continuing). Would not be very effective?
Mr. KENNEDY. We would not be getting the job done.
Senator CoTrN. I thank you.
Mr. KENNEDY. Thank you, Senator.
Senator Corrox. You understand, please, these questions were not

asked to pick flaws in the bill.
Mr. KENNEDY. Absolutely. I think those are the points that people

raise, Senator, and it is absolutely essential that we bring them out, so
I appreciate it very much.

The CHAIRMAN. I want to say that the chairman will entertain
any amendments to this bill, or add some other features to this prob-
lem, but we do have committee procedures in the Senate.

All of these bills take advantage of the interstate commerce
clause; many of them come out of other committees.

This happens to be one here. The Labor Committee, I suppose,
has several bills pertaining to your point. If we want to add them
here, I don't see any harm done. I don't want to water down the
bill. I would like to strengthen the bill, if any member of the
committee would like to do that.

The Senator from Oklahoma.
Senator MONRONEY. Thank you, Mr. Chairman.
Mr. Attorney General, I think most of the members of this com-

mittee are sincerely in agreement with your strong plea for the elimi-
nation of discrimination. I think most of them would like to have
legislation that could achieve this end instantly and totally. But
many of us are worried about the use of the interstate commerce
clause will have on matters which have been for more than 170 years
thought to be within the realm of local control under our dual system
of State and Federal Government, based on the doctrine that those
powers which were not specifically granted to the Federal Govern-
ment by the Constitution are reserved to the States.

Is the test whether the line of business has a substantial effect
on interstate commerce? Lodgings are covered, if they are public,
and transients are served. Does that mean that all lodging houses
under your theory of the effect on interstate commerce would be
under 'Federal regulation, regardless of whether the transients
that were using the lodgings were intrastate or interstate?

Mr. KENNEDY. That is correct. If it is a lodging, a motel, that
opens its doors to the general public, invites the general public, then
it would be covered.

Senator MONRONEY. In other words, the business of running a
lodging house therefore puts you in interstate commerce?

Mr. KENNEDY. Yes.
Senator MONRONEY. Every lodging house that accepts transients

would be under the definition of this bill in interstate commerce?
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Mr. KENNEDY. Not under the definition of this bill.. It is clear
from Court decisions that they would be covered by the commerce
clause.

Senator MONRONEY. With regard to any other line o'f activity,
whether it be a restaurant or amusement place, or other retail store,
the store's individual trade would have nothing whatever to do
with whether it is in local commerce or interstate commerce?

In other words, the trade that the store has, the desire of the
operator of the store to be local or to be in interstate commerce, has
no effect under your interpretation, as you give it before this com-
mittee, of what interstate commerce has become?

Mr. KENNEDY. Let me say, when you say "my interpretation," I
don't think that is important to you, Senator.

Senator MONRONEY. I mean the interpretation-
Mr. KENNEDY. The interpretation of the Supreme Court, and

legislation that has been passed by the Congress of the United States,
shows quite clearly those establishments are covered. For instance,
if you run a store, at the present time you have to pay-in most
stores-$1.25 minimum wage. If you run a restaurant, if you serve
oleomargarine, you can't have it as a square; you have to have it
as a triangle, and a little sign that says, "This is oleomargarine,"
even if the oleomargarine comes from within the State.

I just say if Congress can pass on the color of oleomargarine to
protect, I suppose, the customers, it can certainly protect the cus-
tomers who don't happen to be white.

Senator MONRONEY. I am thinking about the protection of 175.
years of the Constitution, which is of vital importance, the same as
the elimination of discrimination is of vital importance.

It would seem to me that someplace in our system of Government
the determination by, as local business, as to whether it wishes to be
local or whether it wishes to be interstate, should have some bearing
on the powers of the Federal Government. It has in the past.

I know what you are talking about. On the minimum wage
question I felt that the million dollar test was wrong, because I
did not feel that a single store operating in a single State, even
though it had $1,000,001 worth of business in commerce, automatically
made that business interstate in nature. I felt that the individual
entrepreneur had the right to decide whether he wanted to be inter-
state or be local.

If we pass this bill, even though the end we seek is good, I wonder
how far we are stretching the Constitution. This is not an oleo-
margarine matter, and I don't think that example is a precedent
for the giant step I think we would be taking by interjecting Govern-
ment powers into our local businesses.

Mr. KENNEDY. The point I would make, Senator, is that we are not
going beyond any principle of the use of the commerce clause that
has not already been clearly established, which has been passed on
this Congress, and which has been ruled on by the courts. We are
not stretching the commerce clause. We are not adding anything to
the commerce clause. This is just like laws that have been passed by
the Senate of the United States and the House of Representatives,
and passed on by the courts of the United States.

I read into the record a list of bills that have been passed in this
field under the commerce clause.
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The second point is whether you have a situation that needs to be
remedied, and where action needs to be taken, and whether action
needs to be taken at the Federal level. Action is essential, Senator,
at the Federal level at thepresent time.

Based on past court decisions and based on legislation that has been
passed by Congress, Congress has the authority to remedy the
situation.

So that is why we are hoping this bill would be passed.
Senator MONRONEY. I grant you that I can see ample evidence

under all the historic interpretations of the interstate commerce
clause that the Hilton hotel chain is in interstate commerce, that
your national food stores are in interstate commerce, that your
variety stores which have lunch counters are in interstate commerce.
Many motels which are national in their operations are in interstate
commerce. I raise no question about that. I think it is true. I
think Congress does have the right to regulate those businesses under
the commerce clause, because they operate in many States.

But I find it rather difficult to stretch the clause to cover an eating
place simply because some of its meat moves from one State into an-
other; or because the vegetables they serve come from Florida; or
the oranges come from California.

I feel that the entrepreneur should be able to choose whether he
wishes to engage in interstate commerce. If he does choose to engage
in interstate commerce then he would be under Federal regulation.

What I would like to have, without taking more time, is an answer
to this question:

Historically, the commerce clause has been interpreted to give
Congress tie power to regulate businesses which operate across State
lines. -WhAt percentage of businesses operating across State lines,
such as hotels, motels, amusement places, and eating places, do you
think would have to be regulated by the Federal Government in order
to bring voluntary compliance by small businesses at the local level?

In other words, if your principal hotels open up, if your principal
restaurants and lunch counters open up, you are going to have pretty
quick compliance, voluntarily, think, by those businesses that do
not come within what many of us think is the application of
the interstate commerce clause.

Afr. KENNEDY. Let me say first, Senator, you already covered many
of the establishments by other legislation you mentioned passed
under the commerce clause. For example, drugstores are covered
in innumerable ways under the commerce clause.

Senator MONRONEY. By the Pure Food and Drug Act.
Mr. KENNEDY. You passed a law dealing with that. Restaurants

are covered. The restaurants you are describing are covered in
innumerable ways under the commerce clause.

So we are not adding types of establishments that have never been
covered before. I think that is the first thing to keep in mind. We
are not suddenly going off and adding any group that has not been
covered before.

And I assume that all the previous legislation had to go through
this committee and through the Congress--

The CHAIRMAN. About 16 of these acts that you mentioned went
through this committee.
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Mr. KENNEDY. All of these establishments are already covered in
some way under the commerce clause, und have been passed on
and ruled constitutional by the courts.

What we are suggesting is something that is clearly constitutional
and already passed on by Congress. I think that is clear.

If you run a store and all your goods come in from interstate, you
can't decide, "I don't want to be covered by the commerce clause;
I don't want to pay the minimum wage; I don't want to label my
aspirin; I don't want to put a mark on my oleomargarine." You are
either covered or not. That is the way Congress has acted. It is
not for the individual to decide whether he is covered by any law
or not.

Senator MONRONEY. An individual would choose I would think the
type of operation he is going to run. These various laws that have
Federal authority were passed under the Pure Food and Drug Act,
and financial acts, and many things like that.

If you deal with the close, intimate relationships of a business
as to whether it will be in interstate commerce or not, the regulation
on the type of sale of a particular item-

Mr. KENNEDY. It has to be, Senator; otherwise it wouldn't be
covered. It has to be.

Senator MONRONEY. I don't believe they are covered under the
commerce clause.

Mr. KENNEDY. Yes, sir.
Senator MONRONEY. They are covered under the specific movement

of specific things in commerce.
Mr. KENNEDY. That is all under the commerce clause, Senator.
Senator MONRONEY. So every line of business, then, in the United

States, would be subject to the interstate commerce clause under
your concept of the authority Congress has under the commerce clause.

Mr. KENNEDY. It is not under my concept.
Senator MONRONEY. Under the court concept?
Mr. KENNEDY. I don't think every establishment is. We put

specific definitions into this bill. Those which are covered by those
definitions are covered. Others who don't fall under those definitions
are not covered.

Senator MONRONEY. My question to you is: You feel that it is
necessary to have 100-percent compliance on antidiscrimination
through effective Federa action, rather than perhaps compliance by
60 or 0 percent of the firms that are truly interstate in their opera-
tion and sales and management

Mr. KENNEDY. You mean putting in a cutoff line?
Senator MONRONEY. I'm just asking, if you have the authority

under the interstate commerce clause, to regulate Hilton and motel
chains and variety stores that operate in many States which I think
you clearly have the authority to do, using the pure gage of whether
they are in interstate commerce or not, and if this act applies to them,
what percent of compliance by these businesses would be neces-'ry to
bring n voluntarily the purely local operators

Do you have to have 100 percent
Mr. KENNEDY. I wouldn't have any figures.
What I am saying is that there is precedent for passing this kind

of legislation. With these precedents and with the great need that
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exists the legislation should be as indlhsive as possible, as long as it
doesn't affect a personal or social relationship.

I think that we have the authority based on bills that have been
passed by Congress, and on Supreme Court decisions.

The need is there. So therefore I think it follows that we should
have the law.

Senator MONRONEY. I strongly doubt that we can stretch the Inter-
state Commerce Clause that far. I recognize that we can cover those
that are interstate in their chosen operations, and therefore I feel that
50- or 60-percent compliance by those firms will bring about voluntary
compliance on the part of the mtrastate operators.

Mr. KENNEDY. Could I just say, Senator, as a practical matter, that
I think your would cause all sorts of heartaches and difficulties for
peQPle in business in the United States if somebody who runs a par-
ticular hotel is required in some of these communities to serve cus-
tomers on a desegregated basis, while others can segregate.

The great problem we have in many of the communities where we
have attempted to obtain voluntary compliance is the fact that a
restaurant owner or a store owner will say, "I am glad to do it, but
you have got to get this other man to do it."

I would say that in cities in the United States which are having
major difficulty at the present time, where demonstrations have gotten
out of hand in the last 2 weeks, the problem is due to one restaurant
chain owner who refuses to desegregate. Theaters say, "We will de-
segregate if the hotels will." The hotels say, "We willif the theaters
and restaurants will," and the restaurants have all said that they will;
except this one man; and the other restaurants refuse to go along
unless he goes along.

If you start excluding some of these organizations or establish-
ments, and including others, you are going to create an awful lot of
trouble and difficulty in areas of the country-

Senator MONRONEY. The Sheraton Hotel in Oklahoma City abol-
isheddiscrimination; and later on; only a few weeks ago, all the major
hotels have come in and eating places as well.

You find this: when discrimination is abolished voluntarily I think
you get much farther than you do when it is done by law.

Mr. KENNEbY. Absolutely.
Senator MorONmEY. Action by a few of the larger and more quali-

fi1d leaders has the greatest impact on bringing the smaller operators
in voluntarily. I want to preserve what I feel to be the historic
limitation on how far the Federal Government can go in the regula-
tion of business that heretofore has been largely in the State field of
action.
'Mr. KENNEDY. The one thene of the business groups with which

we have been meeting over the period of the last 5 or 6 weeks par-
ticuilarly, has been that if one does it the others have to go along;
that we can't do it by ourselves.

I would hope perhaps to get an opportunity to give you some of
that specific information, so that you can see what a burden it is
going to be if there is that kind of a limitation, what a burden it is
going to be on some of these people.

Sepator MonoVEY. .Under your summary of the court's actions,
there would hardly be any field 6f business in any State that is .
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exempt from Federal regulation under the interstate commerce clause.
Mr. KENNEDY. No, I didn't say that, Senator. That is not my

point. Excuse me.
Senator MoNRONEY. I am trying to get it straight.- I am not try-

ing to misinterpret you. If the court decisions and all the precedents
that you have mentioned are, or have been construed to mean that a
business, no matter how intrastate in its nature, comes under the
interstate commerce clause, then we can legislate for other businesses
in other fields in addition to the discrimination legislation that is
asked for here.

Mr. KENNEDY, If the establishment is covered by the commerce
clause, then you can regulate; that is correct.

Senator MONRONEY. The court and the precedents of legislation
that you cite here would broaden the interpretation, as to Federal
legislation, of the commerce clause?

Mr. KENNEDY. Would what
Senator MONRONEY. Would broaden the scope--
Mr. KENNEDY. YOU wouldn't broaden it over what you have at

the present time.
Senator MONRONEY. That is all, Mr. Chairman;
Mr. KENNEDY. I would be glad to prepare a memorandum on that

for you.
Senator MONRONEY. I would appreciate it very much, on whether

this does expand the police powers of the Federal Government
beyond that which we have already.

Mr. KENNEDY. Thank you, Senator.
The CHAIRMAN. I think we ought to get this in perspective.
Congress doesn't determine what is under the interstate commerce

clause. The Constitution and court decisions determine that. Since
it is regulatory in nature in passing any one of these bills,'Congress
can determine how far it wants to use the interstate commeh e clause,
how far down it wants to go, what it wants to cover, what it doesn't
want to cover. This has been the case in all of these bills that come
under the umbrella of the interstate commerce clause.

We can't pass a bill saying what is under interstate commerce,
because the Constitution provides that; that would require a con-
stiutional amendment. We are talking about hbw far you want
to go or what you want to do in a particular field with.a bill, or
a number of bills. Whether a business is ifi'interstate co~iimerce or
not is a question of the interpretation of the Constitution and of
the courts' rules in these matters.

We can limit how far we want to'go in a certain field in interstate
commerce. We have done it in the labeling acts. We have limited
it to a commodity in the Fur Labeling Act, and the Hazardous
Labeling Act. We could have, under the interstate commerce
clause, included a great number of other things, but we limited it.
We took advantage of the clause.

The Fair Labor Standards Act is limited to employment, wages,
and the minimum wage, not necessarily to regulations on conditions.

The interstate commerce clause of the Constitution is established.
Congress can take advantage of it if they choose to pass laws, but
they can limit those laws as they have done in those just mentioned,
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or, if they wish, by amendment. But it has nothing to do with th(
broad determination of interstate commerce. That is in the Consti-
tution.

Congress can limit the extent of this particular legislation in any
bill they want. It still doesn't eliminate the fact that under the in-
terstate commerce clause you can legally do these things if you wish.

I don't think anyone here can say what type of business is in inter-
state commerce. That depends on the interpretation by the courts of
the Constitution, which is written and has been there for a long,
long time.

The Senator from Kentucky.
Senator LAUscrHE. Mr. Chairman, I am glad that tile Chairman

brought up this question because it is my belief that we cannot, in
this hearing, make final the constitutional provision that either al-
lows or diallows the adoption of the bill.

It. still remains within (lie power of the Supreme Court to say we
approve of this bill under the provisions of the 14th amendment,
the 13th amendment, or the commerce clause, or we disapprove it on
all three. Regardless of what we say the Supreme Court still has the
final word to declare which provision of the Constitution allows or
disallows this legislation. And I think tliat is what the chairman
has just stated, and I am in complete agreement with him.

The CIIAIRMAN. Thank you.
The Senator from Kentucky.
Senator MoRTox. Thank you, Mr. Chairman.
Mr. Attorney General, I wonder if you don't feel some degree of

nostalgia as you sit in this particular chair?
Mr. KENNEDY. I do, Senator.
Senator MoRTON. I remember a few years ago, when I was back-

stopping'witnesses from the State Department, you were sitting at
a table here. Little did I think then that the 'situation would be
as it is now. I congratulate you and I am happy to be here, I must

Mir. KENNEDY. Congratulations to you, Senator.
Senator MOwTON. There were a good many bills introduced on

this whole problem in this Congress, beginning with the opening days
of Congress, in both the House and tie Senate.

I know there were conferences held at the White House to which
the Republican leadership was invited, beginning several weeks ago.
It has been reported to me by both Congressman Halleck and Senator
Kuchel, who attended these conferences, the point was there made
that a substantial amount of legislation had been introduced, much
of it bipartisan, niuch of it sponsored by the members of the minority
party in the Congress, and it was stated that these bills would 1)h
studied and that assurance, they felt, had been given to them.

On last Wednesday you testified before the House that you had not
yet had an opportunity to go into this legislation. IHave you or
members of your staff since?

Mr. KENNEDY. Senator, I think there is some misunderstanding.
There are 165, as I believe the chairman said, and Congressman
McCulloch said, there are 165 bills that had been introduced. I
have not read 165 bills. I was asked about a specific bill Congress-
man Lindsay had introduced. I am not familiar with his bill spe-
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citically. I am familiar with the points and principles and I am
prepared to discuss the points and principles of any of these bills
because those were taken into consideration when we were considering
our own legislation. I suspect that somebody at the Department of
Justice hns read-maybe not one person has read every bill-but
all of the bills that have been introduced here in Congress by Repub-
licans and Democrats have been read in the Department.

I happened to have read the bills from the distinguished Senator
from Kentucky, Senator Cooper, and Senator Dodd's bill. But I
have not read every bill that has been introduced on this subject.

I think I am familiar with and I am in a position to discuss the
principles involved in those bills, as I was before the other committee.

Senator MoRTON. I didn't mean to imply that you should have read
them all because many of them are duplicates, because of the rule on
the House side you cannot have cosponsorship. I want to clarify the
point that these bills have been given deliberation.

Mr. KENNEDY. They have. And I have met with Congressmen
McCulloch and I have met with Congressman Halleck, and I have
met with others in connection with legislation that has been
suggested.

The CHAIRMAN. I might say for the record, if the Senator from
Kentucky will permit me, that we have three or four bills in this com-
mittee, the most significant of which are S. 1217 and S. 1622. S. 1622
has practically the same objective as this bill, introduced by Senators
Hart, Humphrey, Clark Douglas, Long of Missouri, and Williams
of New Jersey. And S. 1217 was sponsored by Senators Javits,
Beall, Case, Fong, Keating, Kuchel, and Scott. So both parties par-
ticipated in introduction of similar bills

And there are some others, too.
Senator MorrTO. Mr. Attorney General, Senator Cotton developed

the point that I was going to discuss on the question of choice between
using the approach that the administration has taken and the
approach of tile 14th amendment, which was taken in the Dodd-
Cooper bill. So I won't belabor that point.

Let me ask one brief question.
In your opinion, whatever we pass, whether it is based on the com-

merce clause, the 14th amendment, or a combination thereof will it
not in some cases ultimately find its way to the Supreme Curt?

Mr. KENNEDY. Let me say it is very possible. I don't think, quite
candidly, that there is any problem or question about the consti-
tutionality under the commerce clause. If somebody is going to
try to bring a case before the Supreme Court in connection with tile
constitutionality, I don't think that really-

Senator MoRTON. Perhaps they will bring it on the word "sub-
stantial."

Mr. KENNEDY. Whether the Supreme Court would hear that, I
don't know. It would depend on the particular case. I just don't
know.

Senator Momox. As you point out, I think in 1883 the Supreme
Court made a decision and that is the law of the land. In a
bill which had as its purpose some of the purposes of this bill, and
which rested on the 14th anmndment. I think that we are going to
have litigation in this matter in courts regardless of which road we

21-544-63-pt. 1-
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travel. I hope that the committee will not preclude in its delibera-
tions, as we proceed with this, an approach to it which may not be
in the jurisdiction of this committee, an approach to it which is other
than just the commerce clause.

Mr. KENNEDY. Senator, could I make a correction? We do not
put it just on the commerce clause. We put it on the commerce
clause and the 14th amendment.

Senator MORTON. I appreciate that.
Mr. KENNEDY. As I have said here, I believe that the Supreme

Court would find this legislation constitutional if it were passed
under the 14th amendment. But I do say that I can recognize the
position of the other side, people who could legitimately make the
argument and make the point that it would be unconstitutional.
And I think, as I said, that we take on this extra burden when
the Supreme Court has specifically stated that similar legislation
is unconstitutional under the 14th amendment. I would point out
to you the 14th amendment says there has to be action by the State.
That is where the difficulty is. I am not sure that it wouldn't be
better, if you are going to put it under something other than the
commerce clause, to put it under the 13th amendment rather than
the 14th amendment.

I think that the 13th amendment might very well be stronger than
the 14th amendment. Under the 14th amendment, what you have to
do is get down to action by the States.

For instance I think Senator Cooper and Senator Dodd, in one of
these bills, said there has been to be licensing, that is, if you license
an establishment and the establishment then on its own discriminates,
that is action by the State. That is pushing it quite far. You have
to have action by the State under the 14th amendment. It is not just
individual action. It has to be action by the State. You can make
an argument, for example, that all the State did was give a business
a liquor license. They didn't tell them that they should go ahead and
discriminate. The argument would be that it was not action by the
State to permit them to discriminate. And then what if the State
abolished licensing? If a State that doesn't want to abide by this
law says we will not have licensing any more, then what do you do?
Then this law is out. Even under the 14th amendment it is out.

If Congress would pass it under the 14th amendment, I would be
delighted. But, as I say, I think you will run into these kinds of
difficulties and legitimate problems, basing it ust on the 14th amend-
ment. I do not think you will lose anything by putting it under the
commerce clause as well as the 14th amendment. That is my only
argument. I am not saying you should put it just under the commerce
clause.

I agree with what Senator Cooper, Senator Dodd and you said
on television last night about the 14th amendment. I don't have any
argument with that. I do recognize that there are those who have an
argument, and that it is a legitimate point. So therefore, because we
need this bill passed, and to avoid that kind of difficulty and that
kind of problem we should put it under both.

That is my position.
Senator MORroN. You made that point clear with Senator Cotton.

I appreciate your repeating it. I won't belabor it.
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You mentioned a recent executive order in the.State of Kentucky
where our Governor, by executive order, tried to reach the objectives
of legislation which we now have before us. He is basing it on all
licensed establishments. Whereas our legislature is in special session,
he felt it best, as he stated it, not to complicate this special session
with this matter. I'm sure that the legislators of Kentucky will meet
in regular session next January and are watching our deliberations.

The Governor's order affects every business thkit has a license. It
applies to barbershops, beauty parlors, funeral homes, and opera-
tions of that sort, whether clearly in interstate commerce or not; for
instance, a terminal barbershop or one at a hotel and so forth.
But the neighborhood barbershop or beauty parlor, funeral home, or
whatnot, would not in your opinion come under this bill

Mr. KENNEDY. That's correct.
Could I add one other point, Senator?
You're going to get into difficulties between States also. One

State will license all of those establishments; another State will
license other establishments and perhaps more. What is a license?
It is fine for the State of Kentucky because they know specifically
what they want and the Governor of the State ofKentucky is going
to cooperate with us.

But if you run into another State which is going to be strongly
antagonistic to any of this kind of legislation, I think once you have
passed a law, just based on the 14th amendment, it could cause con-
siderable havoc if the State just changed the licensing regulations
and the resultant ordinances.

So I say you add a great burden and handicap, in my judgment,
just basing it on the 14th amendment.

Senator MowroN. One other, finally. I'm glad, having felt some-
what frustrated and unimportant around here for the last couple of
years, that the Republicans are going to be called upon to play a major
role in legislation.

Mr. KENNEDY. I'm delighted we're working together.
Senator fMrTON. If you need 22 of us, and 51 are required to pass

this bill, if my mathematics are right that brings it down to 29,
so you do have 29 solid on your side, I take it.

Mr. KENNEDY. I'm going to try to work on it, Senator.
Senator MorrorN. Thank you. That's all.
Mr. KENNEDY. I hope you will work on that, too.
The CHAIRMAN. Before we go further with the questioning, I

appreciate your statement. There is only one thing that I have to
take issue with you. Maybe you should have added a little more.

You keep, in your statement, mentioning "Negro." I know that
you didn't intend to limit this bill merely to the Negro situation.

Mr. KENNEDY. No.
The CHAIRMAN. There are a lot of discriminations in these United

States that are being effected every day that don't necessarily always
pertain to Negroes.

I think it should be understood that this bill covers all types of
people that are discriminated against, whether they be Negroes or
others. In our country we have a great number of Japanese, Chinese,
and Filipino people who have been discriminated against. This
would apply to them, too.
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Mr. KENNEDY. yes. ;And in my statement, Mr. Chairman, I do
say that it is for race, color, creed, or place of national origin.

The CHAIRMAN. I just want to elaborate on it.
Mr. KENNEDY. I appreciate that.
The CHAIRMAN. There are a great number of problems. We have

in our State still an alien property law. Aliens can't hold the
property in fee. Many Japanese can't. What we are trying to do
is eliminate discrimination, as I understand it, wherever it may occur,
and to whomever it may occur, white, yellow, or Negro.

The Senator from South Carolina.
Senator THURMOND. Mr. Chairman, I haven't any direct questions.

If you wish, I will defer to other members to accommodate them.
The CHAIRMAN. Off the record.
(Discussion off the record.)
The CHAIRMAN. The Senator from Texas.
Senator YARBOROUOH. Pardon me, Mr. Chairman, the Senator

from Ohio precedes me. He happens to be sitting at the other
end.

The CHAIRMAN. Oh, he is in the wrong place, then.
Senator MforoN. I question that, Mr. Chairman.
The CHAIRMAN. There has been some evidence of that.
The Senator from Ohio. We will be glad to have him.
Senator LAUSCHE. Mr. Chairman.
First of all, Mr. Kennedy, you state that the law pronounced in

this 190th volume of the U.S. Supreme Court is the law of the land
as far as interpretation of the 14th amendment of the Constitution is
concerned applicable to factual situations such as we have in this
bill?

Mr. KENNED. At the present time, Senator; yes.
Senator LAUSClE. It is the law of the land. And at the time it

was declared the Supreme Court had before it practically the identi-
cal efforts of the Congress to compel the rendition of impartial, objec-
tive, nondiscriminatory services to minority groups as we are trying
to achieve now.

Mr. KENNEDY. That is correct.
Senator LAUSCHE. Hotels were involved; railroads were involved;

restaurants were involved.
Mr. KENNEDY. Yes. Let me say that as far as the railroads are

concerned, and the buses, they declared those constitutional.
Senator LAUSCHE. There was a bit of difference.
Mr. KENNEDY. That is correct. But the ones that are specifically

involved in this legislation-
Senator LAUscHE. When this matter went to the Supreme Court

of the United States back in 1878, the Attorney General at that time
concluded that if the laws were to be declared constitutional, they had
to be declared so on the basis of the provisions of the 14th amend-
ment.

Mr. KENNEDY. I assume that is correct.
Senator LAuscHE. That is correct.
Mr. KENNEDY. I assume that is correct.
Senator LAUSCHE. He could have, if he so thought, used section 7;

that is, the commerce clause, to support the argument that the bills
were valid.

Mr. KENNEDY. Section 8, I believe.
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Senator LAUSCHE. Section 8; yes. It was within the discretion of
the Attorney General, in attempting to have those laws declared
valid, to go before the Supreme Court and claim on the basis of the
14th amendment and the 8th section that these laws were valid.

Mr. KENNEDY. I don't believe that-I think that had already been
decided for him before it got to the Attorney General.

Senator LAUSOHE. But it was within his discretion. He could
have predicated his arguments on either of these constitutional pro-
visions or both.

Mr. KENNEDY. I think the laws that were passed and the debates
which lasted for about 4 years were based on the 14th amendment.
And I think it is quite clear that the Congress wanted these laws
passed based on the 14th amendment.

Senator LAusclE. But lie still could have gone into the Supreme
Court and said that these laws are valid, whether you predicate
them on the 8th section or the 14th amendment.

Mr. KENNEDY. I think that he would have had a pretty difficult
time at that moment.

Senator LAUScHE. He would have had a difficult time because the
Congress indicated that it didn't believe that the commerce clause
was applicable.

Mr. KENNEDY. I don't know if they even got into a discussion.
In the debates I have read, or have seen, I don't know that they
got into a discussion of that. It was just on the 14th amendment.

Senator LAUsclHE. The Attorney General, back in 1873, said:
I place my whole faith In this case on the 14th amendment.

You, however, feel that whatever is done should be predicated upon
the hope that one or both, that is the 14th amendment and the 8th
section, shall give support for validity.

Mr. KENNEDY. Article I, section 8, and the 14th amendment.
Senator LAUSOCE. Do you feel that there have been factual

changes-you made some mention about movability-that induces
you to think that you will persuade the Supreme Court to follow
a course which it was unwilling to follow back in 1883?

Mr. KENNEDY. I do. The answer is "I do."
Senator LAUSCHE. Why do' vou feel that you will be able to induce

the Court to do in 1963 what 't refused to do in 18839
Mr. KENNEDY. Because I think that the country is far different

than it was 80 years ago; that there is far more travel, for instance,
than there was 80 years ago.

A citizen of the United States is entitled to the privileges and
immunities of all of the States as well as of the State in which he
resides. I think that one of the privileges that we have is the right to
travel and not to be interfered with in our right to travel. I think
that a Negro now, if lie wants to travel from Washington, D.C., or
New York, and go to Jackson, Miss., has a very, very difficult time.
His right as an American citizen to travel through those areas is
being drastically impeded.

No. 21 I think that the shipment of goods, the movement of goods,
is far different now than it was during the period of the time of the
14th amendment, and the States have taken far greater action
to license and regulate the activities of establishments within their
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State. So, therefore, I think that there is far more State involvement
now than there waq 80 years ao.

So although I believe that there are some problems, you can argue
legitimately and properly-that the activities of a State in giving
licenses to some of these establishments and permitting to operate,
amounts to State action.

And I think that you can also make an argument on the 13th
amendment.

Senator LAUsomE. You would not base all of your arguments on the
proposition that when the governmental unit once licenses, that that
licensing makes every business a public business, would you?

Mr. KENNEDY. No; I would not.
Senator LAUSiHE. It would be a bit harsh to say that just because

a village or municipality or a State licenses, that that, ipso facto,
makes that business a public business.

But let us take a look at this-
Mr. KENNEDY. Could I-
Senator LAUTSOHE. Yes.
Mr. KENNEDY. I think that better than I could ever do is the dis-

sent of Justice Harlan in this case. For instance, on page 62, he says:
At every step, in this direction, the Nation has been confronted with class

tyranny, which a contemporary English historian says Is, of all tyrannies, the
most intolerable, "for it is ubiquitous in its operation, and weighs, perhaps,
most heavily on those whose obscurity or distance would withdraw them from
the notice of a single despot." Today, it is the colored race which is denied,
by corporations and individuals wielding public authority, rights fundamental
in their freedom and citizenship. At some future time, it may be that some
other race will fall under the ban of race discrimination. If the constitutional
amendments be enforced, according to the intent with which, as I conceive,
they were adopted, there cannot be, in this Republic, any class of human beings
in practical subjection to another class, with power in the latter to dole out to the
former just such privileges as they may choose to grant.

Senator LAUscHE. His dissenting opinion is lengthier than that
written by the majority of the Court. I observed that.

Mr. KENNEDY. Then, on p.a e 58:
In every material sense applicable to the practical enforcement of the 14th

amendment, railroad corporations, keepers of Inns, and managers of places of
public amusement are agents or Instrumentalities of the State, because they
are charged with duties to the public, and are amenable, in respect of their
duties and functions, to governmental regulation. * * * What I affirm Is that
no State, nor the officers of any State, nor any corporation or individual wield-
ing power under State authority for the public benefit or the public conven-
ience, can, consistently either with the freedom established by the fundamental
law, or with that equality of civil rights which now belongs to every citizen.
discriminate against freemen or citizens, in those rights, because of their race.
or because they once labored under the disabilities of slavery imposed upon
them as a race.

Senator LAUSCHE. You finally take the position that you want to
rely upon section 8 and the 14th amendment, although as the law
now stands the 14th amendment cannot be used as the basis for
declaring these laws valid

Mr. KERX NEDY. I think vou can do that under the 14th amendment,
Senator; but I think you impose a heavy burden by just putting it on
the 14th amendment, as I have stated. So therefore we put it under
article 1. section 8.

Senator LAITscIm. You are putting it on both?
SMr. KENNEDY. Excuse me?
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Senator LAUSCHE. I want today, for all of our people, a full
enjoyment of constitutional rights. I do not, want, however, in the
effort to cure one wrong, to create a new one.

As mayor and Governor my record will show that I broke every
improper barrier against the hiring of Negroes. I broke it in the fire
department, in the police department, in the gas meter reading de-
partment, in the water reading department. I was primarily the
backbone of the Negroes being employed on the metropolitan trans-
portation system of Cleveland where they are in great numbers.

I went in the factories and spoke during the war to a thousand
workers at one time when they refused to work with Negroes. I got
up on the table and I was shouted down.

I said, "How would you feel if you are a Hungarian and you are
denied a job on the basis of the fact that you are a Hungarian?"
I was shouted down that night. But the next morning my argument
had its impact.

I want to repeat that I don't want to begin playing with the Con-
stitution where new wrongs will be created in the efforts to correct
existing wrongs.

And it may be that what you say can be done. I hope it can.
Mr. KENNEDY. Thank you, Senator.
Senator LAUSCiIE. But I want the Constitution to be revered. I

don't want it to be approached as a plaything that can be changed
according to the whims of people at different times.

I would like to pursue questions such as were led by Senator
Monroney, but time will not permit.

I will yield the floor at this time.
Mr. KENNEDY. Thank you, Senator.
The CHAIRMAN. All right.
I think we will recess until 1:30, if that is agreeable.
(Whereupon, at 12:05 p.m., the committee was recessed, to recon-

vene at 1:30 the same day.)

AFTERNOON SESSION

The CHAIRMAN. The committee will come to order.
The Senator from South Carolina and the Senator from Vermont

have some longer questioning to propound to the Attorney General,
but there are two or three other members of the committee that
only have one or two questions and they have kindly consented to
give way to them.

So I want to ask the Senator from Texas, Mr. Yarborough.
Senator YARBOROUGH. I think this is the only question I have at

this time, Mr. Chairman:
A Texan this past weekend again posed this question to me and

said: "If I take my motel and put up a sign over it 'Texans only;
no out-of-State visitors accepted,' would the law apply to me if it
passed?" This is the question he had propounded there.

Mr. KENNEDY. Under this bill, Senator, it would apply because
that still would have an effect on interstate commerce. Now
again the committee may decide it wants to except those kinds of
establishments depending on what the size is, or define the terms
more definitively. But there have been innumerable decisions hold-
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ing that under the commerce clause you can cover an establishment
if it has an effect on interstate commerce. The best known is Wickard
v. Filburm where a man planted wheat and used the wheat himself,
yet the Court said he was covered under the act. The theory of that
was that there might be a large number of small farmers who
did just that. This, in turn, would have an effect on wheat traveling
in interstate commerce, if they took that action themselves or sold
it.

Senator YARBOROUGH. Mr. Chairman, since I'm about halfway here
between South Carolina to my right and California to my left, I
believe I will defer further questioning. I feel their questions will
answer anything I have in mind.

The CHAIRMAN. All right.
Mr. Kennedy, this morning there was some discussion implied in

the questioning by some of the members of the committee as to the
preparation of, b the Attorney General and by the President and
Government officials, not only the message but the type of bill to
be sent up to meet this particular problem.

The statement has been made by a Member of Congress, I believe
in Long Beach, Calif., last week, in which he stated that-and I don't
pretend to quote actually what was in the papers--in effect he said
that he prepared a great deal of the civil rights statement.

There were some further statements, I believe, one by yourself to
the effect that this was not correct and another in yesterday's paper
by the Member of Congress who said he was misquoted in this par-
ticular case. Then in this morning's paper there was a statement
from the newspaper in Long Beach, Calif., I believe, that they had a
transcript of the statement and they were sending it on.

I was wondering if you would care to comment about that because
there was some question brought up this morning regarding the
preparation and the events leading up-to the presentation to the Con-
gress of this civil rights legislation.

AMr. KENNEDY. Well, I wouldn't be in a position to comment on all
those various statements that were made, Senator.

The CHAIRMAN. Well, the only ones that I read, we can put those in
the record. I suppose there are other comments, too. But you're
familiar with them?

Mr. KENNEDY. Yes.
I believe Congressman Powell has stated he didn't have anything

to do with either the message or the legislation. I think for a long
period of time he has been interested in obtaining the passage of leg-
islation in these general areas but, as I believe he stated, he didn't
have anything to do with the President's message nor with the legisla-
tion that was sent up.

The CHAIRMAN. And I think that statement was made after he was
quoted in Long Beach.

Mr. KENNEDY. What I understand is that he was erroneously
quoted. But I believe he straightened it out himself that he didn't
have anything to do with it in that statement.

The CHATRMAN. As far as you're concerned, that statement stands
Mr. KENNEDY. That is correct.
The CHAIRMAN. The Senator from California.
Senator ENOLE. Thank you, Mr. Chairman.
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First, of course, I would like to compliment the Attorney General
on a very excellent and fair statement and one which I thoroughly
support.

I am glad that the chairman brought up the fact that although this
statement deals basically with the Negro problem, that we do have
other minorities. We have, for instance, in Los Angeles, Calif., the
largest Mexican city outside of Mexico City itself. In San Francisco,
we have the largest Chinese community outside of the Far East and
we do have a great many Indians. So we are concerned with the fact
that this bill does deal with the broad problems of racial discrimina-
tion and not with one particular ethnic group.

There is one question I would like to ask, Mr. Attorney General:
You are familiar, I think, with the laws we already have in Cali-
fornia. We have a law now against discrimination in public facili-
ties. We have a law now on fair employment practices. We passed
in this last session of the legislature a law dealing with housing.

Governor Brown announced the other day that he intended to file
a practice-ihe didn't put it that way-as initiated in Kentucky,
where by an order of the Governor all agencies licensed in the State
will be required to act in a nondiscriminatory way.

Now in the light of that background, would you tell me what this
bill will add to what we already have in California, if anything.

Mr. KENNEDY. I don't believe it would, Senator. You have covered
it in California. If any of these matters arose we would defer to the
laws of California and those responsible for enforcing the law.

Senator ENOLE. In citing that and receiving that answer, I do not
mean to imply I do not support this legislation. I do. Im coauthor
of it.

But I also have a statement on my desk by the Governor of Cali-
fornia that Los Angeles is the third worst segregated city on hous-
ing in the United States and we do have our problems with reference
to segregation in housing, in education, and in employment.

Mr. KENNEDY. That's correct.
Senator ENOLE. What I would like to ask you is, after we pass all

these laws, where do we go from there, when as I say in California,
we already have the law and somehow the law hasn't gotten the job
done.

Would you indicate to this committee where you lay down the
guidelines as to where we go after we pass this bill

Mr. KENNEDY. Senator, as I have said frequently, I don't think
the passage of this law and the.other laws by themselves are going to
get this job done. I think we are going to still have problems and
this is not going to disappear. Assuming we have the passage of
this law in September or October, this problem is not going to dis-
anpear in December or the following January or the January after
that.

We are going to have problems in this field in my judgment for
some time to come. I think a lot of it goes back to education, voca-
tional training and employment, basically to employment. As I said
this morning, I think the fact you can go to a restaurant or to a
hotel or to a variety store doesn't mean much, if you don't have the
money to shop there, you don't have the money to spend there, you
don't have enough money to feed your children and you have been
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unemployed for A or , years. I think there has been a great deal
of hypocrisy among us from the North as to what is happening in
South Carolina, or Birmingham, or Louisiana, or Mississippi.

We have many problems in our own communities which haven't
been faced up to. We are spending sd much time looking at what
Bull Connor is doing in Birmingham that we haven't bothered to
take the steps, for one reason or another, to solve the problems in our
own community.

I think the problems, to a great extent, rest with education and
making jobs available for our people. But in New York, I think
that there is an FEPC law, there are housing laws, and you still
have two to three times as high unemployment among Negroes as
you do white people in some of these metropolitan areas in the State
of New York.

So the passage of legislation is not going to get this job completed.
I think an awful lot of it rests with what we are going to do with
the young people coming along now whether they are going to get
into it, don t go down the same road their parents have gone down
whether there will be greater opportunity for them, whether we will
have a program for them at the State and Federal level to make
sure that young people stay in school.

That is extremely important, that we create opportunities for voca-
tional educational training. There are going to be enough jobs over
the period of the next decade but there are not going to be jobs for
people who are uneducated or untrained. When we have 8 million
people here in the United States who have not completed the fifth
grade, there will be a good deal of difficulty.

What we have to do is to attack this all along the way. I think
this bill is important. I think the educational bill is important. I
think that the tax bill is important. -I think that all the legislation
that is considered in the field of education is important. I think
that the bills that come under the category of civil rights are im-
portant but there is a goo1 deal of other legislation that bears just
as directly on the future of minorities as civil rights legislation.

So in answer to your question, I think the problem is going to be
with us for a long period of time and the mere passage of this bill
or any of the bills being considered under the category of civil rights
at the present time is not going to give the complete answer. We
have to do it, but there is a great deal more that needs to be done
as well.

Senator ENxoi. But you do have a provision do you not, in legis-
lation pending elsewhere that sets up a community faclities program
in which the ederal Government works with local and State gov-
erimehts in trying to create better relationships in housing, education,
employment training and that sort of things

Mr. KENNEtY. That is correct.
And then, of course, the President's meetings with all the business-

men, the clergy, and the educators, which will continue, we hope,
will also have an effect.

Senator ENOLB. Would you have any objection to that particular
provision being idded as an amendment to this particular bill

Mr. KBNNPDY. Notabit.
I might say, Senator, that, for instance, in the Huliise where one com-

mittee is considering all of this legislation, it is tied more intimately
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to this bill than it is ih this piece of legislation. We make specific and
particular reference to it in that legislation which we do not here.

But I think that would be fine.
Senator ENOLE. Then I'm convinced that because of our pxperienop

in California and because as you said, sir, that this bill doesn't add
an iota to what we already have in California that we have to find
ways and means. I know the Governor is undertaking to do this with
his community facilities groups, his interracial groups in all parts of
California, and we have to add something in addition.

And it seems to me that it lies in that one section which is not in
this particular piece of legislation pending before us but it does offer
the facilities of the Federal Government to help us work out those
situations where they need to be worked out, where we already have
the law. I would hope that some way or other, We get that inside the
four corners of this particular bill.

Thank you very much, Mr. Chairman.
Senator YAnRBOROUO. I would like to add to my former statement

that I think, Mr. Attorney General, you have made a very forceful
statement before the committee here, a very able statement.

Mr. KENNEDY. Thank you, Senator.
The CHAIRMAN. For the benefit of the committee members I have

digested all of the State laws and the legislative reference services
are added to it. They are all here if any committee member wants to
see what his own State may have in this particular booklet.

This morning, Mr. Attorney General, I asked you about whether
or not this bill covered all races.

I mentioned some of our oriental friends from my section and I
neglected to mention but I think the record ought to show I was
referring to Indians, too our first Americaks. There has beer a lot
of discrimination in the West against the Indians and this bill would
apply to them, too.

Mr. KENNEDY. Yes, it would, Mr. Chairman.
The CHAIRMAN. The Senator from South Carolina.
Senator THURMOND. Thank you, Mr. Chairman.
Mr. Attorney General, I want to say that Ido not think your bill

is going to pass the Congress. If the mail coming to my office reflects
the sentiment of the people over the country not only from South
Carolina and the South, but the other States, I am convinced that the
people are strongly against it. I notice you quoted Lord Acton,'the
British historian. I would like to also quote Lord Acton.

If you recall he made this statement "Power tends to corrupt; ab-
solute power corrupts absolutely." This bill would bting more power
to the Federal Government; would it not I

Mr. KENNEDY. Yes, it would, Senator.
Senator THURMOND. And there is only so mucli power and when

you bring pbwer to the Federal Government it has to come from the
States, doesn't it?

Mr. IKENINE. And the people.
Senator Tn2UtMoD. And the people. And therefore, this bill

would deprive the States and the people of certain powers now within
their possession.
'Mr. KENNEDY. Well, of course, I thiik the Federal Government

is the States and the people, Senator.
Senator THURMOND. How is that?
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Mr. KENNEDY. .The, Federal Government is the States and the
people.

Senator THURMOND. Well, the Constitution, of course, only refers
to two levels of government, those at the State level and those at the
National level. This bill would take away powers at the State level
and transfer them to National level, would it not ?

Mr. KENNEDY. Not necessarily, Senator. It can still have this
power at the State level.

Senator TIURMOND. You mean at the State level that they would
still have a choice as to whether they could operate as they are now
doing or be compelled to operate under the provisions of this bill if
it passes.

Mr. KENNEDY. We are talking about the people then rather than
about the State. If this bill is passed, people who open their doors
to the general public will have taken away from them the right to
discriminate. They can no longer discriminate.

Senator THURMOND. Well, then, they will also have taken away
from them what the 5th and 14th amendments provide in these words,
"No person shall be deprived of life, liberty, or property without due
process of law."

Mr. KENNEDY. I don't believe so, Senator.
Senator THURMOND. Mr. Attorney General, do you feel Congress

has the right to pass on the constitutionality of legislation before it
votes?

Mr. KENNEDY. I think it certainly should consider that, Senator.
I think each individual Senator and Member of the House of Repre-
sentatives should certainly consider that.

Senator THURMOND. In the oath we take as Members of Congress
to support and defend the Constitution, do you not feel we have an
obligation as the very first question to-ask ourselves, "Is this legisla-
tion constitutional ?" And if we conclude it is not, if any Member
concludes it is not, then we should go no further, even though the
goals desired to be obtained might be laudatory.

Mr. KENNEDY. Well I think it is certainly an important question
for every Member of Congress to consider, as I have said.

Senator THVRMOND. Incidentally, I have a document here which I
think is the finest document that has ever been written next to the
Bible. It is the Constitution of the United States.

This is the entire document. It says what everyone should know
about the Constitution of the United States. It is written in such an
interesting way that anyone can understand it. I would like to pre-
sent you one of these when the meeting is over.

Mr. KENNrDY. Thank you, Senator. I appreciate your kindness
and your courtesy.

Could I see it?
Senator THURMOND. I will be glad to let you see it. I will present

it to you now.
The CirARnMA. I have a small version of the Constitution. If the

Senator from South Carolina would see that the members of the com-
mittee would get that document, I would appreciate it.

Senator TIuRMOND. I will arrange to send all of them a copy. It
not only gives the Constitution but in the margin it explains so simply
and so carefully and so accurately just what it contains.
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Mr. Attorney General, you have stated in your testimony that some
30 separate States now have public accommodations laws. I imagine
that also there are many local governmental bodies that have such laws.

Whatisth basis opon whfh these State and local laws rest?
Mr. Ktinsirw^I thunk'itdiffers in eachsarea, Senator.
Senator THURMoND. Well, what is the basl what authority do the

States and local communities have to pass such laws?
Mr. KENNEDY. I think it varies in each particular State or com-

munity.
Senator TuUHMI.ND. Well, is there something in the Constitution

that gives them that power?
Mr. KENNEDY.- I don't think there is any question they have that

authority under the Constitution.
Senator TnHRMOND. Where does it come from? There has to be a

source of authority for everything that Government does, State or
National.

Mr. KENNEDY. I was going to look at your document. It states,
I think, quite clearly, under the Oth and 10th amendments, and I think
specifically under the 9th and 10th amendments. I probably could
get other authority. Under their police powers the States have au-
thority to pass such legislation or issue such executive orders as the
Governor of Kentucky did.

I don't think there'is any conflict with Federal authority in this
field.

I think, as I have said, the Federal Government also has authority
in this field but I think the States can also act,

Senator TURMoND. In other words, the 10th amendment to the
Constitution provides that all powers not delegated to the National
Government are reserved to the States and the people

Mr. KENNEDY. That is correct.
Senator TIURMOND. And since this power, the police power, has

not been delegated to the National Government, therefore, it is reserved
to the States, is it not? I think you are accurate in saying that it
falls under the police power and since that power, as you well know
has never been delegated to the National Government, it is reserved
to the States.

I want to commend you on saying that the authority, that is the
police power-

Mr. KENNEDY. Do you want me to go on, Senator?
Senator TIURMOND. I think you have answered the question quite

well Mr. Attorney General.
M'r. KENNEDY. Senator, so that we get the record straight, there is

authority for the States to take action in this field and I think as we
pointed out some 80 States have taken action, That does not preclude,
as I have said-though perhaps not here-the Federal Government
also from taking action.

I think it is quite clear, as I said this morning under article YI sec-
tion 8, and very possibly under the 14th amendment that the Federal
Government also has authority to take action in this field.

Senator TuURMOND. Mr. Attorney General, do you agree that the
police power of the States and local governments is exclusive with
them and the National Government has no general police power and
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that all regulation by the National Government must stem from some
other grant of .authoritycontained in the Constitution9 .. :,

Mr.INNED th threat orr j3Senator, t ye n
Senator TnuwoNo,. Mr, Ailor i on i

granted to Congress theS Iaaw whc h e neces-
sary and proper tji relate commerce with foreign nations, among
the several States, and with the Indian tribes.

What is your definition of the word "commerce" as it is used in this
provision of the Constitution

Mr. KENNEDY. Passage of goods either to or through foreign coun-
tries and amongst the several States.

Senator THURMOND. Mr. Attorney General, although thepower of
Congress is supreme as to the delegation of power to regulate com-
merce among the several States, I am sure that you would agree that
some area of authority was retained by the States as to solely intra-
state commerce.

Will you tell us the bounds by which you believe this reservation
to the States is governed t

Mr. KENNEDY. Well, I would be glad to present you a memo on that,
Senator. It is based on a good number of Court decisions. I men-
tioned some of them this morning. There are a number of others. I
mentioned Wickard v. Filbum this morning and I mentioned an
NLRB case, Santa Cruz.

There are ft number of others that indicate the extent to which the
commerce clause extends from interpreta -ms of the Supreme Court
decisions to the present time.

I also furnished the committee a list of legislation, bills which have
been passed by Congress under the commerce clause. I would think
that would be helpful.

Senator TiiH MOND. Well, the question I asked was whether you
will tell us the bounds by which you believe this reservation to the
States is governed.

Mr. KENNEDY. Well, I think that the States have a good deal of
authority as long as it doesn't interfere with the activities of the Fed-
eral Government in this field.

Senator THURMOND. Mr. Attorney General isn't it just the reverse?
We had States before we had a Union. The Colonies got together

and wrote a Constitution. I believe all of the States were represented
at this meeting in Philadelphia in 1787, with the exception of Rhode
Island, which I believe was under the control of radicals at that time.

Mr. KENNEDY. I might say Senator, that Rhode Island's ratifica.
tion of the Constitution brought about the Constitution's coming into
being i the United States. So I think we all have a great debt to
Rhode Island.

Senator CorroN. I have to interrupt.
I think the Attorney General is mistaken. I claim that New Hamp.

shire was the one.
Mr. KENNEDY. I believe the ninth State was Rhode Island.
Senator PAST0RE. We were the 18th State and the only State that

never ratified the prohibition amendment.
Senator CorroN. I want the Attorney General to look that up.
Senator T maliMrox. Mfr. Attorney General, up until that meeting

in Philadelphia, when the Constitution was written, and up until at
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least nine States ratified that document, each State was the same as
an independent republic or independent nation. -They had all the
powers of an independent nation. In fact, South Carolina had a
president; in fact we had two presidents.

I believe you would agree that each State did have all the pqwers
until the Constittiton was ratifed; woild you, , , .

Mr. KENNEDY. Well, they had some aranement be tween them-
when you talk about "all powers," they didn't have as many powers
as they had before. They had more power than they had after the
adoption of the Constitution. They had given up some of their
authority and some of their power Just prior to that time. But.I
think that they had a good deal more power than they had after the
adoption of the Constitution.

Senator TIlURMOND. What authority had they given up, Mr. At-
torney Generalt .

Mr. KENNEDY. Well, they had gotten together into a confederation-
type arrangement which proved to be unsatisfactory and which was
originally accepted and proved to be unacceptable.

Senator TnuRMOND. And it was not observed, was itt
Mr. KENNEDY. They had given up some of their powers. It had

not been a satisfactory arrangement. And they went a step further
and adopted the Constitution.

Senator TuURMOND.u Now after the union, when the Constitution
was written and ratified, the States wrote into article 1, section 8
the fields of jurisdiction in which the Congress would operate, did
they not? And then all other powers under the 10th amendment
are reserved to the States or the people; are they not ?

STherefore, the States have all of the power that has not been dele-
gated to the Union in the Constitution and the amendments adopted
since then.

Mr. KENNEDY. I think that is correct.
Senator ITHUMOND. Now, Mr. Attorney General, if the legislation

now pending before us were enacted, would there be any remnants
of State authority remaining?

Mr. KENNEDY. Yes.
Senator TuURMOND. In the field in question I
Mr. KENNEDY. Yes.
Senator THURMOND. Would you mind telling us just what authority

would be left on this subject if this law is passed which you are
proposing?

Mr. KENNEDY. I think every State such as California in my answer
to Senator Engle, every State can still have a law that deals-prohibits
discrimination, and there will not be any interference with that. You
cannot pass a law that requires discrimination, Senator. That would
not be permitted.

Senator THt~ oNoD. You do not think the Supreme Court would
strike down those State laws asthey did in the Steve Nelson case in
Pennsylvania when the State had a law on sedition and the Supreme
Court held when the Federal Government passed a law that the
Federal Government preempted the field on the subject?

Mr. KENNEDY. No, I don't.
Senator TnURMONv. You do not think it will occur here?
Mr. KENNEDY. No. As a matter of fact we have written it into the

statute.
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Senator THURMOND. Well, I believe that law which was authored
by Mr. Smith in the House had written it in his statute, but it didn't
seem to have much effect before the Supreme Court.

Mr. KENNEDY (reading) :
This act shall not preclude any individual State or local agency from pursuing

any remedy that may be available under State or Federal law, including any
State statute or ordinance requiring nondiscrimination in public establishments
or accommodations.

Senator THURMOND. In fact the language in question in the Nelson
case applied to all statutes under title 18 of the Code, didn't it? It
was struck down anyway, was it not?

Mr. KENNEDY. It was written in a different way, Senator.
Senator THURMOND. You think this would have any more effect

because you wrote it here?
Mr. KENNEDY. -No. I think there are precedents for this, Senator,

and I think it is quite clear that State statutes-
Senator THURMOND. Even if the State law-
Mr. KENNEDY. Can I finish, Senator?
I think it is quite clear from the way we have written this in,

and from preceding legislation and decisions based on that legislation,
that the Supreme Court would not interfere with the State's activity in
this field.

Senator THURMOND. Assuming that the State and local laws did
remain, the citizens who operate places of business would have no
discretion, though; would they?

Mr. KENNEDY. In what way
Senator TRURMOND. As to whom they wished to sell or whom they

wished to serve if this bill passes
Mr. KENNEDY. No, they would have discretion.
Senator THUPTMOND. All remnants of authority reserved to them and

to the States, so to speak, to permit them to do that, if the State
wanted them to do that, would go out the window, would it not?

Mr. KENNEDY. As you pointed out earlier, Senator, if the Federal
Government under the Constitution has the authority to deal with this
subject-and they do have the authority to deal with this subject-
they could pass a law to deal with it; and that is what we are suggest-
ing be done.

Now an individual establishment can decide that they don't want to
serve someone they can do that. The only thing we would preclude
by this legislation would be discrimination. They cannot refuse if
they are open to the general public, they could not refuse to serve an
individualbased purely on the fact that he was a Negro or not white,
an Indian or Chinese or whatever it might be.

Senator THURMOND. I think I had better clear the record about the
authority.

I personally don't feel that this legislation is constitutional. Now
if the theory upon which this legislation is predicated is valid, could
not the National Government regulate and coerce every activity,
whether State or individual, within the bounds of any and every
State?

Mr. KENNEDY. I do not think so.
Senator THURMOND. Mr. Attorney General, how many States or

local communities have statutes forbidding services in establishments
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covered by this measure to a class of people solely because of their
race color, religion, or national origin ?

Mr. KENNEDY. How many States have what?
Senator THURMOND. Or local communities have statutes forbidding

services in establishments covered by this measure to a class of people
solely because of their race, color, or national origin ?

AMr. KENNEDY. Well, I put some of them in the record this morning,
Senator. I said it was not complete. But some of them were put in
the record this morning.

Did you want a list beyond that?
Senator THUnoxND. If you have any others, I thought you might

want to add those to the record.
I wanted to know approximately how many States.
Mr. KENNEDY. Well, some States-I think it varies. And the kinds

of laws vary. But we have all that information. And that has been
presented to the committee.

Senator THURMOND. Mr. Attorney General, in your view, what are
the restraints placed upon Congress in its efforts to regulate interstate
commerce ?

Mr. KENNEDY. I think whatever legislation is passed and considered
by Congress would have to have an effect on interstate matters.

Senator TvURMOND. Aren't the first 10 amendments to the Constitu-
tion specific restraints upon Congress power to regulate interstate
commerce, as well as other powers granted in the body of the Con-
stitution?

Mr. KENNEDY. Yes, I would think generally; yes.
Senator THURMOND. Mr. Attorney General, are not these establish-

ments which would Ix. regulated by this act private establishments,
notwithstanding the fact that they are subject to State or local regu-
lation under the police powers retained by its governing bodies?

Mr. KENNEDY. No. I don't know whether you want short answers
or long answers, Senator.

Senator TiHtRMOND. Well, if you wish to explain, feel free to ex-
plain.

Mr. KENNF.DY. I don't believe so. I think what we have suggested
is that establishments which are open to the general public and hich
invite the general public, are covered-Ior that reason.

Senator THIURMOND. You have mentioned several actions on the
part of the National Government which to a greater or lesser extent

ave regulated privately owned businesses. With the exception of
the statute held unconstitutional in the Civil Rights Cases decided
in 1883, has Congress ever invoked any of its powers to regulate the
customer relationship of a business owner and individual citizen?

Mr. KENNEDY. Well, take oleomargarine, for example, I suppose
that certainly involves the customer relationship with the individual
business the fact that oleomargarine has to be labeled as such 'id
have a different shape than you would have for butter. I think the
sale of aspirin is another example. I think there are innumerable
ones.

Senator THURMONDi. Well, do you feel that that would be an ap-
plicablb' recedent for this legislation? .

Mr. IKENNEDY I think that those stareome recedenis,
Senator, you passed the Ta rditlety 'At that reglaes the rela-

tionship of employer and employee. You passed the Minimum Wage
21-544-63-pt. 1-7
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Act; you tell people how they can bargain with their employees.
You passed a law that says they shall be permitted to join a union.
These are very personal relationships in connection with your own
employees.

Think it's quite clear in talking about a pat of butter, the Con-
gress of the United States can decide about the color of the oleo-
margarine; I think they can decide about not discriminating against
people because they don't happen to be the same color as you and I.

Senator TiHUMOND. You don't feel there is a distinction between
those cases which you cited and the proposal which you have sub-
mitted here?

Mr. KENNEDY. Well, I would be glad to hear from you what you
think the distinction is.

What is it? I don't see any, as far as power is concerned, Senator.
Senator TIIURMNoD. You don't see any distinction?
Mr. KENNEDY. Well, I would be glad to hear from you.
Senator THIURMOND. Well, I am asking the questions right now.

I will be glad t6 give you my opinion later. If I felt it would do
any good, would stop right now.

You have said that you believe this 1883 case would be decided
differently today upon the same set of facts if the National Govern-
ment cannot legislate to require positive action and can only pre-
vent some action under the terms of the 14th amendment, which is
concerned solely with State action. How could the decision be any
different today upon the same set of legal facts?

Mr. KENNEDY. First, because I think the country has changed in
the last 80 years, as I mentioned'this morning. I think, second,
that there is a great deal more travel, and I think it is clear that, in
my judgment, at least one of the privilees of citizenship is that we
can travel from one part of the United States to another and not be
interfered with.

And, third, I think thee is far inore regulation of business by
Government, including State governments, than there was 80 years
ago; State governments are far more involved, Senator, in the op-
erations of these public establishments than they were 80 years ago.

So I think that it would be declared constitutional under the 14th
amendment; that it would be action by the States.

Senator THURMOND. More accurately, would you say, instead of
the country changing, the Supreme Court has changed?

Mr. KENNEDY. Senator, I think the country is really moving along.
I doh't want to be' facetious, bit I: think we are a different country
than we were 80 years ago. We happened to have a large group of
Negroes and Indians and others who were being discriminated
against. We fought the Civil War 100 years ago. We have made
a great deal of progress; but a lot of individuals have not gotten their
rights of citizenship yet.

In many of these areas they cannot change it themselves. They
are not permitted to move and vote. They can't move because they
have not been permitted an adequate education.

If the local government is not going to remedy it, it is incumbent
upon the Federal Oovernment to do so; and the Federal Govern-
ment has, quite clearly the authority .

And I think we should move, Senator, not stand still.
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Senator TxguO ND. You feel the Fcderal Government should go
int the field 6o e tion, although the word "education" is not found
in the U.S. Constitution, and that field has not been delegated to the
Federal Government.

Mr. KENNEDY. I think we have, a responsibility, Senator, and I
think it has been clear from the Supreme Court decision we have a
responsibility to make sure, and insure, that every individual has his
constitutional rights in education.

Senator TunRnoND. Well Mr. Attorney General, if the National
Government-the Federal Government-should go into these fields
of activity which are now reserved to the States, wouldn't it be bet-
ter to follow the manner provided in the Constitution, one of the two
ways provided in the Constitution, and amend the Constitution rather
than to pass a law that would abrogate and usurp the Constitution
and the rights of the States?

Mr. KENNEDY. I don't think it does that, Senator.
Senator THURMOND. Then you think, because the country is chang-

ing, that we should make the Constitution flexible and change with it.
Mr. KENNEDY. I don't think the Constitution- :
Senator, I think that is one of the outstanding qualifications, or

one of the things that is so outstanding about the Constitution; that
it was viable for interpretation at the time of the war of 1812; it was
viable at the time of the Civil War; that it was a viable, meaningful
document during the difficult economic times of the last part of the
19th century. We have had revolutions here. We have had all these
other difficulties and problems. It. las gone through two World Wars
and still it is a viable and meaningful document.

When you talk about the Constitution and say it means so much,
it is the fact it doesn't mean something in 1783 but it means some-
thing in 1963.

I mean you didn't have airplanes, you didn't have automobiles, you
didn't have many of these other things that you have at the present
time.

We are a different country, Senator, than we were 180 years ago.
Senator TIuURMOND. And because the country is changed do you

now feel the Constitution is outmoded f
Mr. KENNEDY. Not a bit, Senator. Don't; not a bit.
Senator THURMOND. Well, then, shouldn't we observe it and amend

it in the way as provided in the Constitution, and not propose Con-
gress to do things where they lack authority

Mr. KENNEDY. I think that is correct, Senator. I couldn't agree
with you more.

Senator THURMOND. So you want to withdraw this bill, do you
Mr. Attorney General, what restraint upon the actions of Congress

as to its general authority granted in the commerce clause do the
provisions of the fifth amendment contain ?

Mr. KENENDY. Well, that an individual will not be deprived of due
process of law. I think that has the most major bearing.

Senator THURMOND. No person shall be deprived of life, liberty, or
property without due process of law.

Mr. KENNEDY. Right
Senator TiuRoN. Would not this measure place the owner of an

establishment subject to its provisions into the category of a public
servants
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Mr. KENNEDY. I am sorry. You will have to come again, sir. '-
Senator TnmYMbrb. Would not this measure that you are proposing

here place the owner of an establishment subject to its provisions into
the category of a public servant .

Mr. ENNEDY. No; I don't believe so.
Senator THUiMOND. Do you think it is wrong if I ran a boarding

house or restaurant, and wanted to cater to college students only, that
I should be forced to take other people?

Mr. KENNEDY. No; you could cater to college students exclusively.
Senator THUaIroxb. Then would this bill do that ?
Mr. KENNEDY. No; it would not.
Senator THURMOND. Where would be your breaking point ? What

number or what figures would determine when it applies and when it
does not

Mr. KENNEDY. It would not. There would be no problem about it.
There is no figure.

Senator Tur MOND. Suppose I ran a restaurant in a university town
and wanted to cater to college students only, and no one else. Under
this bill would I be forced to take others

Mr. KENNEDY. No; I think you would make it quite clear that you
were catering to college students; that is all you would have to take.

Senator THURMOND. Suppose I owned a restaurant and wanted to
cater to redheaded secretaries?

Mr. KENNEDY. I think if you wanted to make it quite clear that you
wanted to eater only to redheaded secretaries, I suppose they would
want to inquire as to why you would want to do that, Senator.

Senator TIIURMOND. Would you repeat that
Mr. KENNEDY. Excuse me, sir.
Senator THURMOND. I didn't hear the last statement.
Mr. KENNEDY. You want me to repet that? I answered the

question.
Senator 'TnURMOND. I didn't hEar you answer, sir. You are talking

rather low.
You don't remember what you said ?
Mr. KENNEDY. We can let the secretary read it back.
(Whereupon the official reporter read from the record as requested.)
Senator THURMOND. Would a person have to give a reason as to

why he would want to cater to any particular group of people?
Mr. KENNEDY. I say, Senator, I don't know that that is going to

arise, really, about somebody catering to redheaded secretaries.
Senator THIUMOND. I just use that as an example.
Mr. KENNEDY. I would be glad to discuss any meaningful example

with you, Senator.
Senator THURMOND. You think a person ought to be forced to take,

to serve anybody that wants to come in, whether he wants to or not.
Mr. KENNEDY. No. Now, Senator, I don't agree on that,
Senator TiHRMOND. Suppose a man came in with overalls and

grease all over his shoes and his clothes and you felt that you didn't
care to serve him, under this bill would you have to serve him?

Mr. KENNEDY. No; you would not,
Senator THURMOND. How would you exclude him, on what

groundst
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Mr. KENNEDY. Because he had overalls and you didn't want him
in and lie had mud on his shoes and you thought you didn't want to
serve him.

Senator TIIURMOND. Suppose he was a Negro?
Mr. KENNEDY. Well still helhad overalls.
Senator TIIURMOND. You say I can't exclude him on account of

his race. Who would make that decision if lie was a Negro and had
grease all over his clothes and the owner says well, I want to exclude
you, I can't take you because you are dirty and greasy and you will
hurt my patronage. He says I am a Negro. You can't turn me down
on my race.

Mr. KENNEDY. But he is not being turned down on his race, is he
Senator?

Senator TJIUR MND. That is what the owner says, lie is not turning
him down on his race but the Negro says he is. Then who would
make the decision ?

Mr. KENNEDY. I think it would be quite easy, Senator. You would
find out whether that particular establishment would cater to Ne-
groes, what the history was, what the background was.

Senator TIIURMOND. But a case like that could go into court and
force the operator of that restaurant to go into a law suit.

Mr. KENNEDY. And the worst thing that could possibly happen to
him is that he would have to accept Negroes. That is the worst thing
that can happen.

Senator TInURIND. The point I am getting at, if the Negro claims
he is turned down because of his race, the owner of the establishment
claims he was turned down for other reasons, whose opinions would
prevail or would he be forced to go into court in such a case?

Mr. KENNEDY. First, Senator, you try to get into mediation serv-
ice that we hope to have established and which Senator Engle men-
tioned, and we hope to get the matter resolved there. Ultimately, it
is possible, it would go to court and the court would decide. But
the worst that could possibly happen is that the establishment would
have to serve Negroes. That is the worst thing that can happen. I
agree that it can come to court; that is possible. But the worst thing
that can happen is that they would have to start serving Negroes.

Once you establish quite clearly that the individual had overalls
and mud on his shoes, and you don't want him in your establishment,
I think the individual would be thrown out of court.

Senator THURMOND. But the owner of the establishment could be
thrown into court.

Mr. KENNEDY. Thrown into court?
Senator TuUR O D. That is right, he would have to defend a case,

wouldn'the?
Mr. KENNEDY. To go to court?
Senator THURMOND. Mr. Attorney General, the Supreme Court in

United Stqtes v. Dickenson 331 U.S. 745t has held that property is
taken within the meaning of the Constitution when inroads are made
upon the owner's use of it to an extent that as between private parties,
a servitude has been acquired either by agreement or in the course of
time. What effect would this decision have upon a case brought under
the provisions of this act?
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Mr. KENN ED. I don't think it would have any, Senator.
Senator THURMOND. I would like to read from the decision in a

recent case, Peterson v. City of Greenville. This is from the concur-
ring opinion of Mr. Justice Harlan and I quote:

Freedom of the individual to choose his associates or his neighbors, to use and
dispose of his property as he sees fit, to be irrational, arbitrary, capricious, even
unjust In his personal relations are things all entitled to a large measure of pro-
tection from governmental Interference.

What do you think of his views of this subject?
Mr. KENNEDY. Well, as I remember that, isn't that a dissenting

opinion in that case? It is a dissenting opinion.
Senator TiuvuMOND. Well, I believe he concurred in the result but

there were his words in opinion-
Mr. KENNEDY. Maybe we could straighten it out in the record. I

believe he dissented in that particular case.
Senator TIIURMOND. In either case what do you think about his

words?
Mr. KENNEDY. I think I probably-might express it somewhat

differently.
Senator ThusimoND. How is that?
Mr. KENNEDY. I might express it somewhat differently. I have

great respect for Justice Harlan.
Senator TIIIRMOND. Well, do you agree with him when he says

that:
Freedom of the individual to choose his associates or his neighbors,-

Mr. KENNEDY. I agree with that.
Senator Trmi.oN- (continuing):

to use and dispose of his property as he sees fit,-

Mr. KENNEDY. Yes, there are certain limitations on that as you
know, Senator. For instance, there is certain property that you can't
dispose of as you see fit. There are a lot of laws on the books at the
present time dealing with that.

Senator TIfURMOND. Well, if he owns the property and has the
right to dispose of it, you think he ought?

Mr. KE.NF.DY. But the Federal Government restricts that to some
extent, as you know.

Senator TIIuaRMOND. How is that?
Mr. KEN'NEDY. The Federal Government restricts that to some ex-

tent. There is legislation now on the books that governs the operation
of one's personal property.

Senator Tuii:MOND. And lie goes on and says-
Mr. KENNEDY. It is quite extensive, as you know, whether it is the

Clayton Act or the Sherman Act, or any of the other laws we have
discussed.

Senator T i iUJROND. He goes on and says:
lie has the right to be irrational, arbitrary, capricious, even unjust in his

personal relations, are things all entitled to a large measure to protection from
governmental Interference.

Mr. KENNEDY. I think all of those things are true as long as it does
not. hurt someone else, Senator.

Senator THUaLRMOND. As long as it doesn't hurt someone else?
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Mr. KENNEDY. Yes; I tliink that obviously has a limitation on your
use of property, the effect it is going to have.on your neighbors and
friends, neighbors and associates and the general public.

Senator TIURMOND. Mr. Attorney General, isn't it true that all
of the acts of Congress based on the commerce clause which you have
mentioned in your statement were primarily designed to regulate
economic affairs of life and that the basic purpose of this bill is to
regulate moral and social affairs?

Mr. KENNEDY. Well, Senator, let me say ,this: I think that the
discrimination that is taking place at the present time is having a
very adverse effect.on our economy. So I think that it is quite clear
that under the commerce clause even if it was just on that aspect
and even if you get away from the moral aspect-I think it is quite
clear that this kind of discrimination has an adverse effect on the
economy. I. tlink all you have to do is look at some of the southern
communities at the present, time and the difficult time that they are
having.

Senator THitmurMO . And you would base this bill on the economic
features rather than the social and moral aspect ?

Mr. KENNEDY. I think the other is an extremely imprtant aspect
of it that we should keep in mind.

Senator Tuit3MOND. Mr. Attorney General, the most notable at-
tempt on the part of the National Government to dictate morals to
the country was the 18th amendment, and laws passed pursuant to
that amendment. Do you have any particular reason for believing
that this attempt will meet with any more success than that dismal
failure?

Mr. KENNEDY. I don't understand that question. I think this law,
if it is passed by Congress, will have a very major advantageous effect
on the United States and that it will be held constitutional by the
Supreme Court.

Senator TiURMOND. In simple words, the people of the country
did not favor the 18th amendment which is an attempt to dictate
morals, public opinion rose up and it was repealed. Do you think that
this bill here, if public opinion rises up would have the same effect?

Mr. KENNEDY. I think I have answered the question. I think it
has an effect on the economy at the present time and I think that this
bill if it is passed would be supported by the vast majority of Ameri-
can people. You have more than 30 States covering two-thirds of
the American people at the present time that have laws at the local
level similar to the one that we are suggesting at the Federal level.
So I think this is already supported by the vast majority of American
people. I do not think it is comparable to the 18th amendment.

Senator THunaoND. I would like to read you a copy of a letter
which appeared on the front page of the Nashville Banner on Wednes-
day, June 26. This letter is addressed to the local chairman and secre-
taries of lodges 215, 648, 720, 774, and 922 and is from Mr. 0. B. Gen-
try, the general chairman of the Brotherhood of Railroad Trainmen
and reads as follows: "It Is Not the Hiring of Negroes, but the Way
the Government Is Going About It,"

As I stated, it is dated June 21, 1963.
DEAR BIR8 AND BROTHERS: All the general chairmen on the L. & N. Railroad

were called to the director of personnel's office on June 20, 1963, for a conference.
We did not know for what purpose we were called, but we were informed soon
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after arriving that the reason was the Negro problem that Is facing everyone
today.

The U.S. Government called the L. & N. Railroad and told them to have a
representative in Washington on a certain date to discuss discrimination among
the Negro employees on the railroad. A Negro porter from Etowab, Tenn., and a
Negro laborer from Louisville shops wrote to Washington that they were being
discriminated against. The officials in Washington told them in no uncertain
terms that mall contracts, TVA coal contracts, or any other business that the
Government bad a hand In would be withdrawn from the railroads that did not
comply with the Government's wishes in this matter.

The railroad officials stated the Government representatives were very posl-
tive In their statements that there was not to be any discrimination shown to
any employees. If there is an opening for 10 switchmen, the Negro organizations
would send 10 of the best qualified college graduates to take the examination
for these Jobs, and maybe 80 white men applied for them too, the 10 men making
the highest score would be employed, and chances are the company would have
to.hire all 10 Negroes and no whites. If a position comes up for bid and a Negro
wAnts to try and qualify for It, even if he holds no seniority in this particular
craft, he must be given a chance to qualify for it and the company must poet on
bulletin boards at all places so it can be seen by the employees.

The Government told the railroad to sign an agreement with the unions, and
tell the unions that they would be expected to show no discrimination. The rail-
road told them that they did not tell the unions what to do and the Govern-
inent answered, you tell them anyway and we will take it from there. The rail-
roads stated that they had to go by the Rallway Laor Act In dealing with the
unions, and the Government advised them that had no bearing on this case and
they would change anything that did not conform to this Negro program.

They told the railroad to promote the Negro firemen on the Pensacola Divi-
sion, and to promote all other Negro employees that stood for promotion in any
craft. if he mulde appileatioli for II. It will work like this: If n Negro porter
in Louisville makes applliatlon for n switchman in Atlanta, and imsses the exanml
nation with the highest score, he nmust be employed in this capaclty.

If a Negro is not employed after he has qualified for a Job, n very detailed
reason must le given and, If a good relsoIn Is not given, then somielody is n11
trouble.

The director of personnel made the statement that in the lodges If a Negro
Is to be taken in and a vote conies to take.him in, and a black ball is dropid.
It will have to have a hole Iored In it and an explauntlon on paler put In this
hole in the black ball as to why he is not being taken in the lodge.

Brothers, this is a very serious thing that is facing us now. It is not the
hiring of the Negroes, but the way the Government is going about it. They
have not mentioned taking our seniority and giving It.to the Negro yet, but
this could be In the near future, the way things are going at the inonment,

The railroad is required to make flO-day reports on this to show what progress
Is hehig made in the hiring of Negro employees. The L,. & N. Is the first rail-
road to be subjected to this, but this was brought about by these two employees
making a protest to Washington. The Government hlas a meeting called for
next month In St. Louis and has Invited all railroads and some labor leaders
to discuss this problem in detail.

The Government stated all facilities such as washroom. drinking fountains,
eating places or any facility must not be segregated in any way. All seniority
rosters must not show whether colored or white, and anything that shows a
distinction between white or colored must be eliminated.

.M-. Scholl made the statement that In the past he had been on one side of
the bargining table and union representatives on the other. Till It Ilook-. like
It is coming to where union and comic ny will be together on one side of the
table and the U.S. Government on the other side.

I hope Ifter you have read this, all of you will realize what Is facing you
In your working conditions In the future, and I am afraid this Is only the
beginning. I trust each of you will think this matter over and not try to do
anything that will cause trouble, because the Government is backing them and
will continue to do so In the future, and they have the advantage as long as
the present situation exists.

Frnternally yours,
O. B. GF.NRY,

General Charman, BRT.
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Mr. Attorney General, whoever the Government officials are who
were involved in this, it. is clear that they were demanding that the
railroad management and labor violate the provisions of the Railway
LAbor Act, thereby endangering the seniority rights and the job se-
curity of thousands of railway employees.

D)i~ the Department of Justice have anything to do with this, or
was it solely an act of the Department of Labor?

Mr. KIEN Se . Senator, 1 don't even know if you know that those
facts are accurate. Do you know if those facts ire accurate I

Senator TItiUtMOND. 'I am not familiar with it. This came out in
the paper. If it is inaccurate, I would like for you to say so.

Mr. IKENNEDY.'I don't know. I never heard nbout that before. I
don't know whether anybody can tell from that. We don't know
what conversations somebody-

Senator TIIUHMOND. We will put it this way then. If these facts
are accurate, did the Department of Justice have anything to do with
it, or was it solely the act of iho Department of Labor?

Mr. KENNEnv. Senator, as I said. I never heard of it up until the
time that you read it here and put it in the public record. I would
think that it would be quite simple to find out who this man is who
wrote the letter and find out what is the basis of making such state-
ments. He talks about the Government. I don't know who that
might refer to.

Senator TURMONn. I have read the entire letter. Would you care
to look into this and supply the answer for the record if you find that
this letter is accurate

Mr. KENNEDY. I will be glad to do--
Senator TllIRMOND. And tell us whether the Department of Justice

or the Department of TLbor was responsible for it, or if not who was
responsible.

Mr. KENNEDY. First we have to establish whether the facts are ac-
curate. They are telling stories, writing a story there which is second,
third, fourth, fifth hand. It is written so I think that probably in
fairness to everybody involved, that you probably want to try to estab-
lish the facts.

If you want to establish the facts, I will be glad to establish the facts
for you, Senator.

Senator THURMoND. I would appreciate it if you would look into it
and supply the answer for the record. This letter is signed by O. B.
Gentry, and it is very clear who he is. He is the general chairman of
the Brotherhood of Iailroad Trainmen.

Mr. Attorney General, do you not think-
The CIAIRAN,. As I understand it, the Attorney General is going

to run this down.
Mr. KENNEDY. It has nothing to do with us, but I would be glad to

look into it.
The CHAIRMAN. He had nothing to do with it.
Mr. KENNEnY. I had nothing to do with it. I never heard of it.

I will try to get Mr. Gentry on the phone and find out who he had
all these conversations with. I will be glad to do that and furnish
a memo. This is not something we are involved in.

Senator PASTORE. Mr. Chairman, a point of order.
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Is this going to be somhing between the Attorney General rinder-
ing the courtesy to the distinguished senator from South Carolina,
or is this to be made part of the record? I think if it is to be made
part of the record it ought to be up to the committee to determine.

The CiiRAMRAN. I think this is a matter of courtesy of the Attorney
General.

Mr. KENNEDY. I will uIbmit it to the committee and they can do
what they wish.

Subsequently, the Attorney General supplied the following infor-
mation:

OFFICE OF THE ATTORNEY GENEBAI,
Washington, D.C., July 19, 1963.

lion. WAUVaN O. MAGNUsoN,
Chairman, senate Committee on Commerce,
U.S. Senate, Washington, D.G.

DEAR MR. CHAIRMAN: On July 1, 1003. 1 testified before the Senate Committee
on Commerce In support of S. 1732, a bill to eliminate discrimination in public
accommodations affecting Interstate commerce.

In the course of. my testimony, Senator Thurmond read Into the record a
letter Ideutified as having been written by Mr. O. It. Gentry, general chairman
of the Brotherhood of Railroad Trainmen, and printed on the front ipge of
the Nashville Banner on Wednesday, June 26, 1003.

The text of this letter cad be found at pages 142-1-15, volume 1, transcript of
proceedings for that date. Essentially, the letter expresses the writer's dls.~tis-
faction with efforts of the "Government" to deal with the problem of racial
discrimination among employees of the I. & N. Railroad.

At the conclusion of his reading, Senator Thurmond asked If the Department
of Justice had anything to do with the activities described In the letter or if
they were solely the acts of the Department of Labor. I stated, at that time.
that the letter had nothing to do with the Department of Justice but that I
would be glad to look Into the basis of the statements made and submit Infor-
mation concerning It to the committee,

In response to our inquiry to the President's Committee on Equal Employ.
meant Opportunlly, the enclosed letter from Hobart Taylor. Jr., Executive Vice
Chairman of the Committee, was received. Since this letter answers the speclfle
questions raised by Senator Thurmond and goes Into the matter In some detail,
I am transmitting it directly to your committee.

At your request. I shall be glad to supply any additional Information which
might be of assistance to you or to the committee.

Sincerely,
RORERT F. KENNEDY,

Attorney menra!.

THE P's IDsENT'R ComM rrTEEr ON EqUAr. EMPIrYMENT OPPORTUNITY.
Ilahington, D.C., July I,. 1O63.

Hlon. RonRwr F. KE.NExY.
The Attortcy Gencral, Department of Jutlrce.
1'ashington. D.C.

DEAR MR. ATTORNEY GENOERn..: We have received four complaints of racial
discrimination in upgrading and promotion against Louisville & Nashville
facilities in LoAlsville. Nashville, and Knoxville. All Involved terminal opera-
tions of the company and in each case the union Involved was the Brotherhood
of Railway Clerks.

The first complaint received, that of Mr. Charles Baker against the company's
Louisville terminal, was Investigated by General Services Administration. Mr.
Baker was prompted to file his complaint by the Loulsville lrhan Treailn.

General Services Administration's report of Investigation, received on Novem-
ter 2A. 11%2. developed the following facts which. with minor differences hold
true for conditions at the other T,. & N. terminals complained of:

1. Tho, collective haratlnine agreement between company and union pro-
vidlr for three sepanrto sontrirv grouem. (),tnqlblv. separat!on Ns hsed
union function: GronnA I roers rerlnel iosltlons: erotrln t crev s unnlnrleal
office positions: group 3 covers Inlorers. ln.bggage blnllo^r. etc. S'r'nirity
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accrues from the first day worked in a group, and an employee may establish
and retain concurrent seniority in any or all groups.

2. Upon hire Negro applicants, regardless of qualifications, have been placed
In group 3. White employees are placed upon hire in whatever group their
services are needed, generally groups 1 and 2, but In some cases group 8.

8. White employees placed originally in group 3 have always been able to gain
promotion to groups 1 and 2 as vacancies occurred. No Negro employee has
ever been able to gain such promotion. Under the collective bargaining agree-
ment, promotion from one group to another Is solely a matter of company
prerogative. bidding rights, based upon seniority, extend only to Jobs in the
group in which seniority is held. In recent years, an additional factor has been
added. In many locations the company has interviewed white applicants, ascer-
tained their clerical ability, hired them, placed them in group 1 for seniority
purposes, but detailed them for work in group 8. This has had the effect of giv-
ing these Individuals seniority in both groups. When clerical vacancies oc-
curred in group 1, these men would bid on the open Jobs.

4. The existing system has resulted In many white employees maintaining
seniority in all three groups, extremely useful at time of layoff since such an
employee could exercise seniority to "bump" less senior employees in all three
groups. Negro employees, limited to group 3, do not have this opportunity.
Further, group 3 jobs are the most arduous and pay less than those in groups
1 and 2.

6. Over and above the central Issue as outlined above, GSA's investigation
showed that the company was generally in noncompliance in other respects,
including:

(a) Failure to establish a policy of equal employment opportunity.
(b) Maintenance of racially separate facilities.
(o) Maintenance of racially coded preemployment and postemployment

forms.
(d) Failure to post equal employment opportunity Ipoters or forms 38.

Based upon the above Information, the company was determined to be in
noncompliance and OSA was requested to take necessary action to resolve the
complaint and to bring the company Into compliance. This request, dated De-
cember 10, 1002, required completed action by February 10, 1003.

On September 265 1962, and January 1, 1963, complaints against the company's
facilities in Nashville and in Etowah (Knoxville district) were received and
transmitted to Post Office Department.

Investigative reports concerning the above cases received January 18, and
April 11, 1963, disclosed facts almost identical with those reported by OSA.
Post Office stated, however, that it had no Jurisdiction to act in this matter and
requested that it be referred to the National Labor Relations Board. After
consultation with counsel, Post Office was directed on May 1, 1968, to require
action to resolve the outstanding complaints and to bring the company into com-
pliance.

On March 15, 19,. OSA reported that it had been carrying on correspondence
with the company and submitted a copy of a company reply to Its requests in
which both legal arguments and denials of discrimination were presented. GSA
replied to the company on May 1, requesting immediate corrective action within
15 days, reiterating a previous offer to confer with company representatives.
Concurrent with OSA's request, Post Offce Department advised the company of
the necessity for corrective action and resolution of outstanding complaints.

On May 14, the company replied to GSA accepting its offer to confer, and
suggesting that, in view of Post Office's intent, a joint conference be held.

GSA forwarded the company's reply. : .'- -. ing that in view of the joint
nature of the conference, Commltt< r.preh.ata.dves be present to coordinate
the negotiations.

This was agreed to and a date of June 10, 1063, was set for the meeting.
Preliminary to the meeting, conference were held with representatives of both
agencies to familiarize both with common issues to be discussed.

One June 10, 1963, the meeting was held in the Committee's offices. Staff
representatives John Rayburn and Robert Nngle were present, as well as Messrs.
Hannah and Rosenfeld of Post Ofice and General Services Administration,
respectively. The company was represented by staff representatives, Mr. J. 0.
Sullivan of its personnel division, and Mr. H1. (. llreets of the office of its
counsel. These representatives were empowered to speak for the corporation.

After preliminary discussion, the tone of the meeting was set, based upon the
mutual understanding that the company's noncompliance was an accepted fact.
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Thereafter, discussion centered upon action necessary to correct the existing
situation. Commitments were asked for and given, which covered the two basic
areas of resolution of individual complaints andaffirmative compliance action.

The company stated that In its estimation it could comply with the Executive
order within the frainework of its existing collective bargaining agreements.
It agreed to undertake to evaluate the qualifications of its Negro employees
previously restricted to all or predominately Negro seniority groupings, and
when vacancies occurred, to give these employees active consideration for
promotion according to their qualifications. In the past when vacancies occurred
in all-white groups, the company hired additional white persons to fill the jobs.
It agreed to give active consideration to promotion of the complainants to
vacancies in groups 1 or 2 if their qualifications permitted. As a practical
matter, an attrition-caused vacancy in a given group always results in an open-
ing In the entry classification since, when a vacancy occurs, successively lower
Job incumbents move up one step.

The company was told that upon receipt of firm commitments for action t\
resolve the outstanding complaints, those complaints would be closed. Action
and commitments for compliance action would be expected; however, following
closure of the individual complaints, the company's relationship would be con-
fined to one Government agency, the predominant interest agency, probably Post
Office Department (Post Office has since been assigned PIA and the company
notified).

The company was aware that the Brotherhood of Clerks and other interna-
tionals with which it deals maintain segregated locals or exclude Negroes from
membership. It was pointed out that this was not in accordance with the
principles of the Executive order and that the company would be expected to
extend its good offices in this area to aid in correction of these conditions. The
company wis apprised of the fact that If the conditions remained unresolved It
was obliged to so certify to the committee in filing its compliance reports.

During tie negotiations, the company expressed an Interest In further in-
formation tcncerning equal employment opportunity and stated that It needed
assistance Iffbettering its understanding of the program. As a result, a tenta-
tive invitation was extended for company ofRfclals to attend a regional confer-
ence in St. Louis held on June 25. This invitation was later formalized, and
representatives of I. & N. were in attendance with several hundred representa-
tires of industry, Including many railroads, at the regional conference of busi-
ness and labor addressed by the Vice Presldent and Secretary of Lnbor.

At the close of the meeting, the company agreed to undertake study of Its
operations and all action possible and to report It program and progress by
July 10, 1903.

On June 27. 1003, company representatives, Messrs. Scholl and Bnllivan,
called John Rayburn and reported that a letter from a union representative had
been reprinted In a Nashville newspaper.

Subsequent telephone conversations have been held on July 8 and on July 9.
As a result of these conversations, the company has forwarded copies of ad-
ditional newspaper articles.

The company has reported In these conversations that its program has been
moving smoothly; In fact it appears quite surprised with the acceptance it has
encountered among its personnel. Mr. Sullivan, of the company's personnel
division, hne volunteered that the publicity was unfortunate, tilsleading, and
regretted both by the company and the union offlfcal who wrote the letter.

lie reports also that the Brotherhood of Clerks held its International con.
ventlon late last month and that the matter of merger of segregated locals was
a central topic of discussion. Labor liaison section and John Rayburn took
this matter up with civil rights division of API,-CIO Imnmediately after the
June 10 negotiations. Boris Shishkin notified the International president, Mr.
HIarrison, and requested action to merge locals dealing with I,. & N., Atlanta
Terminal Co., Ifouston Belt & Terminal Co., and Jacksonville Terminal Co. The
International is a signatory to'the program for fair practices and as such has
pledged to eliminate racially separate locals wherever they exist.

The company's report of action and progress was received July 0, 1903. It
reports meetings with the chiefs of all divisions, with heads of both operating
and nonoperating unions, and the first of meetings with area superintendents.
Meetings have been held at lower levels in Loulsvllle and will be continued
throughout the system. It has forwarded forms 38 to all unions and will post
same at all appropriate areas. It has also reported that as a result of news-
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Ipaer publicity there has been a decided Increase In the numbers of Negroes
applying for positions In the various divisions.

The report does not, contrary to expectations, formailse the verbal commit-
ments given in the meeting of June 10, nor does It specify action or commit-
nments to resolve the Individual complaints, so the matter remains pending. We
have every confidence, however, that all questions will be harmoniously and
appropriately resolved, because of the cooperative attitude and viewpoint both
of the company and the union.

Sincerely yours,
HOBABT TAYwLO, Jr.,

Brecutlve Vice Ohairmon.

Tho CIHAIrMAN. Tho committee can decide what they want to do.
Senator TnivUnomN. Do you not think this is a proper area of in-

vestigation if you find there is merit in this letter, for the Depart-
ment of Justice, when some Government official demands a viola-
tion of the Railway Labor Act ?

Mr. KI(MN'aED. Any violation of Federal law should be investi-
gated by the Department.

Senator Ttlv omNo. I presume if these facts as contained in this
letter by Mr. Gentry are true, then, that the Department of Justice
would investigate and take steps to punish the guilty parties?

Mr. KENNE-DY. Senator I think it is slightly unfair, wouldn't you
agree, until wveIave established the facts, to start announcing that
the Department of Justice is going to investigate something, until
we find out what the facts are. This is hearsay on hearsay on hear-
say. And, this is a public hearing.

To announce that the Federal Government, the Department of
Justice, is going to startto investigate, until wa'establish the facts-
why don't we establish what the facts ai and if yot want me back-
I would say, as a general prop osition, Senator, I assure.you If there
is a violation of Federal law we will investigate it.

Senator TnUa ioN. And if the facts in this letter are correct,'it
would be a violation of Federal law; would it:c ;t ?

Mr. KENNEDY. I don't know that, Senator.
Senator TiRnu [oND. Under the facts I read you I
Mr. KENNFDY. I don't know, that; perhaps they would be.
Senator TIHURMOND. There is a question in your mind as to whether

they violate the Railway Labor'Acti
Mr. KIENNEriY. I haven't read the act for some time.
Senator TirvoNxD. In which the people have seniority rights and

job security?
Mr. KENNEDY. I WOuld have to look at the act. I would be glad

to do that. I haven't read the Railway Labor Act lately.
Senator TIIURMOND. I am not trying to embarrass you. I am'not

trying to get you to say anything you don't want to. I am simply
saying that if the facts contained-if the information contained in
this letter is accurate, then I presume you, as Attorney General,
would wish to investigate and take steps; would you not?

Mr. KENNEDY. I think I said whatI will do.
SSenator THUviuar6 . And what is that?
Mr. KeNNrED. I iam going t6 look and determine whether the facts

are accurate. And I am going to give a report to the committee oi all
of the facts that we uncover.

Senator TrounatON. And if you find that someone has.violated the
law, you wouldn't hesitateto take steps to-- . *.

101
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Mr. KENNEDY. No, Senator. I said that I believe.
Senator TnURMOND. Now, Mr. Attorney General, I would like to

read you an article which appeared in the New York Times on May
21, 1963, entitled, "Better Rights for Negro Urged."

CLEVELAND, May 20.-Negroes need more than equal rights, the leader of the
National Urban League said here today. Negroes, he said, need to adopt a "-lra-
matic demand for compensation." They need better schools, better teachers.
better social workers, not just "equal" ones, declared Whitney M. Young, Jr..
executive director of the league.

Mr. Young spoke at a discussion of civil rights at a session of the 00th annual
national conference on social welfare. Another panel member, Roy Wilkins, exec-
utive director of the National Association for the Advancement of Colored
People, said:

"The Negro wants more than a chance, because he's been held back so long."

TWO OOALS PRESSED

Mr. Young In his remarks and in a subsequent Interview, what he called
"compensatory activity" as one of two major alms for progress in civil rights
for Negroes-and whites.

He compared the situation of the Negro with that of the veteran who was given
preferential Job treatment because he had lost 4 years out of the labor market
during World War II. The Negro, he said, has lost 800 years of opportunity.

"Industry must employ Negroes because they are Negroes," he said.
The other goal should be the white man's realization that integration In school

and neighborhoods is not a problem but an opportunity, Mr. Young said. Peo.
pie, he continued, must prepare to live in the world of reality, understanding
that only Insecure persons surround themselves with sameness and demand all-
white neighborhoods and schools as status symbols.

Mr. Young criticized the seeming inability of the white community to use Negro
talent and leadership.

The President, he said, called in white advisers during the recent Birmingham
crisis without consulting, say, a Whitney Young.

Mr. Young characterized the settlement In Birmingham as a failure. A mere
absence of conflict where the Negro people have suffered so much is not a victory.
he said.

Mr. Wllkins, also commenting on the Birmingham situation, of the struggle.
"What the Negro In Alabama wants is some of that power so he can get the foot
off his neck," Mr. Wilkins said.

ROWLE8 NOTES IMPLICATIONS

Chester A. Bowles, the President's special representative, referred to Birnnng-
ham in an opening morning session that implications of domestic affairs for the
Nation's foreign policy.

Mr. Bowles cited Birmingham as an example where "a continuing pattern of
racial segregation and discrimination erodes our national values and ainrks
our international integrity."

Racial discrimination in America must be ended, he declared, not because it
is unconstitutional, not because of the Communist challenge or the fear of dis-
approval of new African nations, be said. It must be ended, he said, because
it is immoral and violates basic principles of mankind.

I want to ask you, Mr. Attorney General, are you in accord with
the statement of Mr. Whitney M. Young, Jr., that they are entitled
to preferential treatment rather than to equal treatment

Mr. KENNEDY. My feeling is, Senator, that jobs, positions, should be
based on a person's ability, integrity, and willingness to perform a
particular function or a particular task. I think that for a long
period of time that the Negroes have been deprived of equal oppor-
tunity.

I think, therefore, that we have to make a major effort to improve
their position in the United States. I think a major effort is called
for, and that requires vocational training, and education. The
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Negroes happen to suffer from this more than white people. So that
therefore the intensive effort will be directed more at Negroes and
nonwhites than perhaps at white people.

I think that when you are making a decision on a position of em-
ployment, that that decision should be based on a person's ability to
get a job done and their integrity.

Senator THURMOND. Do I construe from what you said that you
feel that they are entitled to preferential treatment or equal treat-
ment?

Mr. KENNEDY. I think I spoke in my own words what I feel,
S Senator. I don't know about making comment on what somebody

else said, but I think that, I repeat, we have to make a more intensive
effort to make up for the deprivations of Negroes, and the injus-
tices to Negroes in the past.

I don't think that they should receive preferential treatment as far
as particular positions or jobs are concerned. But I do think that
we have to make a major effort to do better in the field of education
and vocational training, and a lot of that will be centered on Negroes
just because Negroes have a more difficult time in this field than white
people have had.

Senator THunROND. Did I construe from what you said then that
they are entitled to equal treatment as on jobs but preferential treat-
ment to prepare them for jobs ?

Mr. KENNEDY. Again it is not a question of preferential treatment.
I think that we have to make a greater-it is difficult, Senator, because
I think at least I tried to express it as best I could-I think we have
to make a major effort on the whole field of the economy, to make
sure that our people are prepared, particularly our young people who
are coming along.

The ones that have a particular difficulty and problem at the
present time happen to be Negroes and other nonwhites. So the
more intensive effort, undoubtedly, will go among these groups be-
cause these are the people who are suffering the most and are subject
to the greatest number of injustices.

Senator TlnRMONxD. That would naturally take some preferential
t treatment.

Mr. KENNEDY. I hope that we can make an effort, Senator. We
shouldn't be able to say that a Negro has half the chance that a white
person has of finishing school, or a third of a chance that he has of
finishing college-that Negroes' life expectancy will be 7 years shorter
and that they have a seventh of a chance of making $10,000 a year
or becoming a professional person.

If we make an effort with those groups then I think that we will
no longer have these discrepancies in the United States.

Senator THURMON. Mr. Attorney General, we will turn to some
specific provisions of the bill. You might want to get a copy of
S. 1732, as I refer to it. I would like to turn first to section 2,
paragraph (h) of the bill.

It is stated that in all cases described, official State action is in-
volved. Are the State or local governments forcing individuals in
all cases to act against their will, or is there some chance that these
individuals are acting according to their own best judgment

The CHAIRMAN. What section?
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Senator T4PR OND. Page 4, Mr. Chairman.
Mr. KzENNEDY. Let me make sure that we know exactly what we are

talking about, and not to have, a paraphrase of it:
Discriminatory practices described above are in all cases encouraged, fostered,

or tolerated in some degree, by the governmental authorities of the States in
which they occur, which license or protect the businesses involved by means
of laws and ordinances and the activities of their executive and judicial officers.

SSuch discriminatoiy' practices, particularly when their cumulative effect
throughout the Nation Is considered,' take on the character of action by the
States and therefore fall within the ambit of the Equal Protection Clause of
the 14th amendment.to the Constitution of the United States.

Senator TrIURMoxD. Now, the question I am asking is this. Are the
State or local governments forcing individuals in all cases, as this says,
to act against their will, or is there some chance that these individuals
are acting according to their own best judgment ?

.Mr. KENNEDY. With all due respect, Senator, it doesn't say that.
Senator TaURMOD. In other words is the word "all" in here ac-

curate.
Mr. ,KENNEDY. Yes, but Senator, it doesn't say what you said it

says, excuse me. It doesn't say what you said its says. With all re-
spect to you Senator, it doesn't say that.

Senator ~THURMoND. I don't get what you mean. On page 4, sub-
paragraph (h) :

Discriminatory practices described above are in all cases encouraged-

anid so forth.
SMr. KEN N.DY. Yes. And so forth, though.
Senator TURMOND. Is that' accurate ?

' Mr. KENNEDY. Yes, it is. But that is not an answer to your ques-
tion beAuise thrit is not the way you described it, Senator. You didn't
describe it that way.
'Senator TiurRMdD. The question Itasked, and I repeat the ques-

tion, are the State or local governments forcing individuals in all
cases to act against theit will, or is there some chance that these indi-
viduals are acting according to their own best judgments?

Mr. KENNEDY. The answer is "Yes," that they are sometimes acting
in their own best judgment.

Senator THIURtOND. Mr. Attorney General, with regard to that
same section, how can the nationwide effect of such freedom of choice
either add to or diminish its character as action by the State govern-
ments?

Mr. KENNEDY. I am sorry, Senator, I didn't get that one. Can I
have that again, please?

Senator THURMOND. Certainly.
With regard to that same section-
Mr. KENNEDY, Yes.
Senator TriunMOND. (continuing). How can the nationwide effect

of such freedom of choice either add to or diminish its character as
action by the State governments?

Mr. KENNEDY. Senator, when you said, "and so forth," that is why
these words are so important in this--you just can't say "and so
forth," because it says-
in all cases are encouraged, fostered or tolerated in some degree by the govern-mental authorities of the States in which they occur.
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Now. for instance, as they go on to say, they are licensed or pro-
tected m some fashion by the State and therefore there is some gov-
ernmental involvement in these establishments which discriminate.

This paragraph, I might add, is the paragraph that follows along
the bill that was introduced by Senators Cooper and Dodd, and a num-
ber of other Senators. It is based on this point.

Senator THIURMOND. Section 3, subsection 8, is limited to discrimina-
tion or segregation on account of race, color, or national origin. I
presume there are other reasons for denying services remaining to the
proprietor of an establishment. If a Negro was denied admission to
an establishment for some other reason, would the burden of proof be
upon him or upon the proprietor to prove he did deny service to the
Negro for some other valid reason?

Mr. KENNEDY. It would be upon him.
Senator TmURMOND. Who is that?
Mr. KENNEDY. On the plaintiff, the individual bringing the action.
Senator TjHUROND. That would be upon the Negro?
Mr. KENNEDY. Yes.
Senator THURMOND. If he brought it?
Mr. KENNEDY. Yes.
Senator TIIURMOND. The burden of proof would be upon him I
Mr. KENNEDY. That is correct.
Senator TIIURMOND. I realize at the present time in the eyes of the

Department of Justice that there would arise a presumption of dis-
crimination because of race, but would this bill give rise to the same
legal presumption

Mr. KENNEDY. I think I answered that. I don't think your char-
acterization of the Department of Justice is accurate, if I may say so,
with all due respect.

Is that all right?
Senator THUrmMOND. Mr. Attorney General, even though the osten-

sible basis for this bill is the power of Congress over interstate com-
merce, the wording of section 3, subsection (a), paragraph (1), that
is on page 5--

Mr. KENNEDY. I have that.
Senator THURMOND (continuing). Would also cover travelers with-

in a single State; is that not right?
Mr. KENNEDY. That is correct. Could I explain that
Any boarding house or motel or a hotel would have a definitive effect

on interstate commerce; whether they took by and large people who
are intrastate, it would still have an effect on interstate commerce.
And I think that there are innumerable court decisions which support
that and make it quite clear.

Senator THmURMOND. Now how could the denial of services to an
individual who is a resident and has no intention of leaving that State
be a burden on interstate commerce

Mr. KENNEDY. Because we are talking about a cumulative situation
here, Senator. It is not just an individual. If this was just an in-
dividual situation and there was one restaurant or one motel or one
hotel, we wouldn't all be sitting here today.

What this is a general practice, and a practice that has existed for
many, many, many years. What we are trying to do is to get at that
general practice.

21-544---pt. 1--8
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The cumulative effect of a number of establishments which take
in transients, and some ,f which would be interstate, some of which
would be intrastate--the cumulative effect of all these has a major
effect on interstate commerce. That is the theory, and it is a theory
that has been borne out in a number of decisions. And I suppose
the best known is Wiekard v. Filburn, where the man just ran his
own wheat farm.

Now, Senator Monroney, if the Congress decides and the com-
mittee decides that they want to define that in different terms, then
obviously we would be willing to work with the committee on that.

Senator MONRONEY. Will you yield ?
Senator TnHUR MND. Yes.
Senator MoNRONxEY. What you have just said is if Congreas wants

to put a limit on how far the interstate commerce clause can be
used in enforcing, extending, and absorbing police powers of the
State, then we ought to have the courage to say so.

Mr. KENNEDY. That is correct.
Senator MONRONEY. And not leave it to the courts to write into

acts, because of the vagueness of congressional language, interpreta-
tions that may extend the commerce clause far beyond that which
some of us feel was intended in the Constitution.

Mr. KENNEDY. I think the Congress can make that decision. I
would hope. as I said here, that this would be more an effort to de-
fine rather than to present a lot of loopholes, such as implying that
if you run a small businss or small establishment you can discrim-
inate; if you run a larger business you cannot. But if Congress wants
to define this, which we discussed this morning, certainly Congress
has the authority to do that.

We suggested the language that we think is the most applicable.
But as I said before the House, and as I said in my statement, if Con-
gress wants to define that in mathematical terms, we will be glad to
work with Congress on that.

I would hope, as I say, it does not become a matter of a loophole
rather than just defining terms.

But I can understand the problems, sir.
The CHAIRMAN. Congress can't limit the interstate commerce

clause, but Congress can limit as far as it wants to go within the clause.
Mr. KENNEDY. That is correct. Such as the minimum wage.
Senator PASTORE. Will the Senator yield ?
Senator TiHuRNOND. Yes.
Senator PASTORE; When you begin to fragmentize in that way,

when you begin to make an exception because of the number of peo-
pie who patronize an establishment, or the volume of business, how
about the question of equal protection of the law? Don't we get into
a constitutional question on that I

Mr. KENNEDY. Well, as I said, this morning, as a practical matter-
and I would like to bring some letters that I have received-as a
practical matter for business establishments, I think that if you took
that kind of a cutoff line wheit you start in this area, then you might
very well get in more difficulty than you ate resolving; because many
businesses, as I. said this morning, many establishments will say, "If
we can do it, everybbdfdoes it." But if you give preferential treat-
ment, to make this law applicable to the chainstores buthiot t fl elocal
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stores, then the chainstores will feel they should pick up and move
someplace else.

Senator PASTORE. The reason I raise the question is that only re-
cently the Rhode Island Supreme Court on a State case that involved
an exemption on the part of small business from a corporate tax, the
court held that the law itself was unconstitutional for the reason it
discriminated.

I am afraid if we put in these discriminations we are creating what
we are trying to avoid, and that is another parallel.

Mr. KENNEDY. Yes, it is. But I think this committee will be hear-
ing testimony in these kinds of matters.

Senator THiUMOND. Mr. Attorney General, section 3, paragraph
(a) (2) reads this way:

Any motion picture house, theater, sports arena, stadium exhibition hall, or
other place of amusement or entertainment which customarily presents motion
pictures, performing groups, athletic teams, exhibitions or other sources of en-
tertainment which move in Interstate commerce.

Would the provisions of section 3, subsection (a), paragraph (2)
which I just read, extend to teams or participants in athletic events
as well as to spectators; thereby preventing the management of a
privately owned stadium or sports arena from denying their facilities
to colored athletic teams?

Mr. KENNEDY. It would not cover the teams, in my judgment,
Senator.

Senator THURMOND. In other words, it would not cover participants
in athletic games?

Mr. KENNEDY. That is correct.
The CHAIRMAN. At least that is what is intended. We may have to

clear it up in the report.
Mr. KENNEDY. Yes, I think it is clear even from the language.

It says-
any motion picture house, theater, sports arena, stadium, or other public place.

The teams would not fall in that category.
The CHAIRMAN. The committee intends to have as a witness, or

witnesses, some of the baseball/football commissioners on this one
point, so we could clear it up.

Mr. KENNED. Only the places they play.
Senator THVRMOND. Mr. Attorney General, section 8 (a), paragraph

(3) covers the services and facilities of the specific places mentioned,
as well as any other public place. Would this be broad enough to in-
clude the local barbershop or beauty shop?

Mr. KENNEDY. As a general proposition, Senator, my judgment
is that it would not. There is a possibility, however, if a beauty shop
or barbershop is in a hotel or railroad station, or in an airport, that
it would be covered. But as a general proposition I would say it was
not.

Senator THURMOND. Now if you will turn to page 6 of the bill and
look at subparagraph (i), I would like to know the legal definition
of the word substantial."

Mr. KENNEDY. More than minimal, Senator.
Senator THURMOND. More than minimum, or minimal?
bfr. KENNEDY^ Minimal.; -
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Senator TIIURMOND. Well, for instance, would two interstate trav-
elers per year be substantial?

Mr. KENNEDY. Now where is this, Senator? Applicable to what?
Two interstate travelers going where?

Senator TIIHRMOND. That is page 6.
Mr. KENNEDY. But going where? Two interstate travelers. What

is the business? What kind of business are you talking about?
Senator THURMOND. Well, let me read page 6, that paragraph.
The goods, services, facilities, privileges, advantages, or accommodations

offered by any such place or establishment are provided to a substantial degree
to interstate travelers.

In other words, the place that has services for intrastate travelers.
And the question I ask is whether or not, if there were two interstate
travelers would it apply to that particular place?

Mr. KENNEDY. I think it would apply to the business, Senator, de-
pending on how many other people it had. I think I would have to
have a bit more information.

Senator THi .IOND. Well, what type businesses would it apply
to, and which would it not apply to, just in brief ?

Mr. KENNEDY. Well, I think I have it here.
Senator TIImRMOND. You might tell us which one that it does not

apply to.
Mr. KENNEDY. I would have to have more information about the

two people, Senator. What kind of business it is. How many peo-
ple are visiting the business.

If you ask me if this is substantial, I would have to find out what
percentage it is, two out of a million, or two out of three.

You can tell me what the business is, Senator.
Senator THURMON.D. This says the goods and services, facilities,

and so forth, accommodations offered by any such place or establish-
ment, or provided to a substantial degree to interstate travelers.

Suppose you have two interstate travelers who are doing business
at some of these places that are covered here. Would two be suffi-
cient to make that business fall under the scope of this bill?

Mr. KENN)DY. I think it depends. Is it a retail shop? A market?
A drugstore? Gasoline station? Is it a lunch counter? Soda foun-
tain? How many people?

I would have to know more than that there are two travelers.
You ask me whether it is a substantial degree, and all you tell me

is two people.
Senator THnRMOND. Well, would you tell us whether it would

apply if two interstate travelers visited each of those you just men-
tioned, or would it not be applicable?

You mentioned about six or seven different types of establishments.
Mr. KFNNF.Y. Senator, I'm sorry. I have to know what the shop

is, or restaurant. I have to know a little bit more about it than that
just two people came in there.

Do you understand?
Senator TIURMOND. Well, if two intrastate travelers visited a

barbershop it would not apply
Mr. CKENNEDY. You mean two interstate travelers?
Where is the barbershop?
Senator TirmNo. Well, it is not connected with a terminal of

any kind.
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Mr. KENNEDY. I doubt very much if it would.
Senator TItURMOND. Well, suppose 50 interstate travelers visited

the barbershop. Would it apply i
Mr. KENNEDY. Where is the barbershop?
Senator TIU'rnuiox). It is off to itself; the same barbershop.
Mr. KENNEDY. But it is getting closer to a highway, Senator.
Senator TiiunRMOND. Well, the barbershop is right on Main Street,

and it is not connected with some other business.
Mr. KENNEDY. I say generally it would not apply to barbershops.

If you get into a high percentage of interstate traffic, if it's right on
the border, for instance, between South Carolina and North Carolina,
and people are always going over from North Carolina to come to
the barbershop in South Carolina, it might apply.

Senator TIlURMOND. Well, I mean now, for instance, there is a
little town, Fort Mill, near North Carolina, just in South Carolina.
Now if two travelers went in the barbershop that is not connected
with anything else in that town, who came from North Carolina, who
just stopped there to get a haircut and were going to South Carolina
to spend some money, would that apply to them?

Mr. KENNEDY. I don't think it would.
Senator TivHUMOx. Well, suppose 50 stopped at that barbershop.

Would that apply, or would
Mr. KENNEDY. How many barbers does this barbershop have? I

don't want to be facetious.
Senator TnUnMOmD. They might have only five barbers.
Mr. KENNEDY. This is Mr. Murphy's barbershop.
The CIIAIRMAN. In what period of time?
Senator TIIURMOND. Say in 1 day, say 50 went in this barbershop

in 1 day.
Mr. KENNEDY. I would think he would have to come under it. I

would think lie would have to cut a Negro's hair. I don't think lie
could discriminate.

Senator TIURMOND. Suppose we cut that in half and only 25, say,
went from Charlotte down to Fort Mill.

Mr. KENNEDY. All in 1 day?
Senator TInRoxND. In 1 day.
Mr. KENNEDY. How many barber chairs?
Senator THURMOND. The same five barbers.
Mr. KENNEDY. And how many other customers do they have?
Senator TIclMOND. How is that?
Mr. KENNEDY. How many other customers does this barbershop

have?
Senator TIIURMOND. Would that make any difference?
Mr. KENNEDY. Yes, a substantial degree.
Senator TIIURMOND. Well, say half of them.
Mr. KENNEDY. I think it would apply.
Senator TIIURMOND. Well, what is your percentage now?
Mr. KENNEDY. But I can t give you a percentage, Senator. You

tell mo what the story is.
Senator THURMOND. Wllat I am trying to do, in construing this

bill, how is the court going to determine whether 25 is the figure or
10 is the figure or 100 is thie figure, or just what is the figure? -

Mr. KENNEDY. How could you define specifically, for instance, what
due process of law is ?
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Senator THURMOND. What does "substantial" mean when you say
"substantial'? That is what 1 am trying to get at. 1 wonder if your
guideline here is sufficiently clear so that a fellow will know whether
or not hle will have to cut somebody's hair. He may not want to cut
it. For instance, if half his customers were from interstate, would
that be sufficient ?

Mr. KENNEDY. I don't think you can have any mathematical pre-
cision and a cutott line. There has been a good deal of legislation
that has been passed by Congress, passed on by this committee where
you have expressions such as this. What. is "interstate commerce"?
Even if you didn't have "substantial," Senator, how would you be
able to define it ? You can't define, with mathematical precision, "in-
terstate commerce." You can't define, specifically and particularly,
"due process of law" or "equal protection of the laws.' These are
terms that we use frequently in our legislation and in court decisions.
So you can't do that. But I think you could work it out in the
individual case.

Senator THURMOND. Well, would it be any more different in one
case than the other if you have the same business?

Mr. KENNEDY. I think 99.9 percent of the people in establishments
would know whether they were covered. As for the very, very mIi-
nute proportion of the population or establishments that didn'tt know
whether they were covered, the worst thing that could happen to them
is that they would have to serve Negroes-the worst thing.

Senator THURMOND. Suppose a barbershop got half the business
from out-of-State travel, offhand, would that be covered?

Mr. KENNEDY. If what?
Senator TinURMOND. If one-half, 50 percent, of their business came

from interstate travelers.
Mr. KENNEDY. I think it would be covered.
Senator ThURMOND. What about 40 percent
Mr. KENNEDY. I think it probably would be covered.
Senator Ti IRMOND. What about 30 percent?
Mr. KENNEDY. I think you are getting close now, Senator. I think

it depends. Where is this barber shop
Senator TnIURMOND. Well, it is right on Main Street, there. Stores

on other sides, both sides. I will ask you about 25 percent next time.
Mr. KENNEDY. You can go as far as you want.
Senator TIURMOND. I am just trying to find out what, so a fellow

would know, for instance, if he got three-fourths of his business from
interstate travelers, would he be covered by this bill

Mr. KENNEDY. I would think he would.
Senator TIIURMOND. But if he got two-thirds of it from interstate

travel he probably would not be covered, as I construe it, more or less
because you said 30 percent is getting close and we haven't yet reached
30 percent.

Mr. KENNE.DY. Well, you are getting down to zero. You went from
50 to 30, so you are going down rapidly.

Senator TIIiunrMOND. Well, in other words, if three-fourths of the
business is interstate business he would be covered?

Mr. KENNEDn. I think he would.
Senator THURMOND. If two-thirds were interstate business he would

not be covered I
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Mr. KENNEDY. Senator, I did not say that. I think three-fourths
and two-thirds are both covered.

Senator TIURMaOND. You think two-thirds would be covered ?
Mr. KENNEDY. Yes.
Senator TIUaIMOND. Suppose he got 20 percent of it? Suppose 40

percent of it is interstate, would that be covered ?
Mr. KENNEDY. I would think it was, Senator.
Senator THURMOND. And only 30 percent was interstate; would that

be covered?
Mr. KENNEDY. I think it probably would. But I think it would

depend somewhat where the barbershop was established and perhaps
a number of other factors. But-

Senator THURMOND. Well, say a fellow got only one out of five,
20 percent of his business from interstate travelers, would that be
covered?

Mr. KENNEDY. And this fellow wanted to discriminate?
Senator TInURMOND. I am not talking about discrimination.
Mr. KENNEDY. If he doesn't want to discriminate he has no problem.
Senator THURMOND. Suppose he does want to discriminate. Sup-

pose he prefers to cut the hair of only certain people.
Mr. KENNEDY. Well, then he wants to discriminate against Negroes.
Senator TIUnMOND. It may not be Negroes.
Mr. KENNEDY. He is not affected by the bill. There is no problem.
Senator TIiURnMOxD. It may be Mexicans, Puerto Ricans, maybe

Indians.
Mr. KENNEDY. And he doesn't want to cut their hair?
Senator THURMOND. If only 20 percent of his business is interstate

would lie have to serve everybody?
Mr. KENNEDY. No; lie would have to serve-he could not discrimi-

nate against anybody because of their race, color, or creed or national
originll.

Senator TJURnMOND. Twenty percent?
Mr. KENNEDY. Again, I think it would depend on other factors.
Senator TIHURMOND. What other factors?
Mr. KENNEDY. Was he near an airport, Senator? I don't know.
Senator TjHURMOND. What difference does it make whether he is

near an airport or 10 miles from the airport if 20 percent of his busi-
ness came from out of State? Would he have to serve them?

Mr. KENNEDY. I think these other factors play a role in it, Senator-
whether an establishment deals with those in interstate commerce.
That would be a factor you would have to take into consideration.
I would say that perhaps it very well might be covered. But I think
that lie could, he wouldn't have any problem if lie wouldn't discrimi-
nate. It wouldn't be difficult for him. He would decide, "I am not
going to discriminate."

Senator TiURMxOND. Suppose 10 out of 100 came to him from other
States to do business, would he be covered under this law?

iMr. KENNEDY. I think the answer is the same I gave to the other.
Senator TIHURMOND. You think he would be covered?
Mr. KENNEDY. I think it is possible it would be. I don't think

barler shops generally are covered. The intention is not to cover
them, Senator; but I think it is possible under certain circumstances
it, might be covered. But, again, lie is not going to have any problem
if lhedoesii' want to discriminate.
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Senator TIIURMOND. It is a little bit vague, isn't it, Mr. Attorney
General?

Mr. KENNEDY. I think the Constitution and the laws passed on by
this committee, Senator, and passed by the Congress of the Unitel
States and Supreme Court decisions, all have the same kind of expres-
sions. As I mentioned to you, what is "due process of the law" or
"equal protection of the law?" You can't define those with mathe-
matical precision. The court decides each time if somebody has been
denied the due process of law and all these other matters. This is
not the same kinat of penalty. The individual doesn't get involved in
any criminal action. The only thing he his to do is to stop discrim-
inating. I don't think this is so awful anyplace in the country,
Senator.

Senator TITRnroND. Now I presume in order to play safe it would
be better for that barber to keep a record there and have one page of
all the in-State customers lie serves and another record of all the out-
of-State customers he serves so lie can prove lie didn't serve many out-
of-State customers and therefore he wouldn't come under it if lie
didn't want to be under it.

Mr. KENNEDY. No; I think probably lie has to first to decide in
his own mind, "I am going to discriminate" before lie makes up any
list.

Senator THURMOND. Suppose he wants to serve whom lie pleases
and they charge him with a violation of this law. He would have to
ask everybody where they live in order to know whether or not -

Mr. KENNEDY. Is he a man that wants to discriminate or not, Sena-
tor?

Senator TIIURMOND. Well, I wouldn't say lie wants to discriminate.
He just wants to serve whom he pleases.

Mr. KENNEDY. Senator, if he doesn't want to discriminate I sup-
pose he could say "I can serve a Negro."

Senator THURMOND. He just wants to exercise his free American
choice.

Mr. KENNEDY. Does that mean he doesn't want to serve Negroes?
Senator THnuMOND. I don't know if he voluntarily wants to serve

them, he can, but if he doesn't, he wouldn't.
Mr. KENNEDY. He doesn't have any problem if he is not going to

discriminate. When you are makingup this list-
Senator THvRMOND. He would have to keep a record of the people

he has to serve or he will get in trouble.
Mr. KENNEDY. I don't think so.
The CHAIRIMAN. He can serve the customers he wants but if he dis-

criminates on race, color, or creed and he holds himself open for all
types of business, interstate-then he would come under the law, I
think the Court would say.

Senator TiurmAroN. In other words, if he wants to choose his cus-
tomers he had better keep a pretty good record of whether they live
in or out of the State or otherwise lie might find you right back on
his back.

Mr. KENNEDY. Not a bit, Senator. All he has to do is not dis-
criminate. Then he won't have anything to do with anybody else.

Senator THrnRMOND. Well, I am sure you recognize the same diffi-
culty and uncertainty exists with the use there of the word "sub-
stantial" that I was talking about because it is a very nebulous term.
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Now with regard to these three subparagraphs, that is on page 6,
Mr. Attorney General, would the establishment have to meet the test
of all three of them before it would be covered ?

Mr. KENNEDY. No.
Senator THURMOND. Or would any one be sufficient?
Mr. KENNEDY. Any one would be sufficient and I believe there are

four, Senator.
Senator THURMOND. There are four, that is correct.
Mr. Attorney General, where would the burden of proof lie in any

action brought under this bill ? Would the plaintiff have to prove it?
Mr. KENNEDY. The plaintiff would have the burden of proof.
Senator THURMOND. Under the terms of the bill as it is now drawn,

would there be any establishment except the bonafide private club
which would not be covered by this bill

Mr. KENNEDY. Yes.
Are you waiting for something? Excuse me.
Senator THURMOND. I wondered if you wanted to say anything

more about the line of demarcation, rather than the private club?
Mr. KENNEDY. What was the beginning of the question?
Senator iTURMOND. Under the terms of the bill as now drawn,

would there be any establishment other than the private club which
would not be covered by the bill?

Mr. KENNEDY. You have four provisions under the bill and any
establishment that does not fall within those provisions would not be
covered, Senator.

Senator THURMOND. Well, that pretty well gets them all, doesn't it,
those four?

Mr. KENNEDY. I don't think so.
Senator TtHURMOND. Now, Mr. Attorney General, since this bill is

based upon the commerce clause, what is the compelling reason for
including the words "whether acting under color of law or otherwise"
in the first sentence of section 4?

Mr. KENNEDY. Well, "acting under color of law" would bring you
under the 14th amendment quite clearly, "or otherwise" involves the
commerce clause.

Senator TiURMOND. Excuse me. I didn't hear all of that.
3Mr. KENNEDY. "Under color of law" involves quite clearly the 14th

amendment, "or otherwise" would cover the commerce clause.
Senator TIIURMOND. Since it is based on the commerce clause, do

you think you need that?
Mr. KENNEDY. Well, this bill is based on both the 14th amendment

and the commerce clause.
Senator THURMOND. Now throughout section 4, reference is made

to "any person," rather than limiting the provision to any person
covered by section 3, but the rights and privileges mentioned are spe-
cifically limited to those mentioned in section 3.

Does this in fact broaden the coverage of the bill so that no person,
even though lie may have some difficulties, could be denied service in
one of these covered establishments?

Mr. KENNEDY. HIe could be denied service.
Senator TIIURMONIo . Mr. Attorney General, what would you con-

sider to be the reasonable ground for believing that a person is about
to engage in a npohibited practice which is mentioned in section 5(a)

113



CIVIL RIGHTS--PUBLIC ACCOMMODATIONS

of the bill. Who would make that determination and what would be
the basis of it?

Mr. KENNEDY. Well, I think that if a Negro came to one of these
establishments and was dressed properly, didn't have a loathsome
disease, and wanted service and he was refused service and had reason
to believe that lie was refused service on the basis that he was a Negro,
then I think that he would be able to bring some action and try to get
the matter resolved.

Senator TUIIIU OND. Now, since one of the so-called aggrieved
parties could obtain the Department of Justice as his attorney do you
think that money from such wealthy organizations as the NXACP, or
CORE, that is the Committee for Racial Equality, would be made
available as it is today

Mr. KENNEDY. I think it is quiteclear in the bill that we say the
individual brings the case, that the Department of Justice will not
get involved in it if the individual has the finances to bring their own
case and/or obtain the finances from another organization. That is
spelled out in the bill, Senator.

Senator TriuRMOD. Do you expect that the Department of Justice
would be involved in the majority of the litigation stirred up if this
bill is passed?

Mr. KENNEDY. No, and I don't anticipate that there is going to be
a great deal of litigation, Senator. I don't, think there will bea great
deal of litigation. I think that from our conversations with business
groups and business organizations over the period of the last 6 weeks,
I think that most businessmen will welcome this and get this behind
them.

Senator THURMOND. You don't think it will be 'a very small per-
cent that will be affected I

Mr. KENNEDY. I think the litigation, will be very minor. I think
if every institution, every establishment, every business group felt
that everybody else had to do it, they will gladly do it.

This is causing them all kinds of difficulty and trouble. The mere
fact that we have had these conferences, Senator, and just since the
22d of May is an indication.

As of last week 37 percent of all the southern communities of over
10,000 population had taken some steps iii this direction of voluntary
desegregation. This indicates quite clearly that businessmen would
like to get this behind them.

As r said this morning, with one exception everybody with whom
we talked, with whom we have had correspondence and everybody
with whom we have worked over the period of the last 6 weeks has
been willing and anxious to take this step.

Now, some of them have not been able to take the step. The reason
they have not taken it is because they have not been able to get other
groups to go along. Every individual with whom we have met-and
we hve met with important business and financial interests in the
South-is willing and anxious to take this step.

That is why it is really shortsighted for the business and financial
future of this part of the country to oppose this step which will make
a difference economically, but also make a major difference for a high
percentage of our population.

Senator Tnun3roD. If they are willing and anxious to take this
step then why not let them do it on a voluntary basis and exercise their
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American right to sell to a person if they want to or serve a person
if they want to do so or refuse to doso?

Mr. KENNEDY. They can still do that.
Senator TiHURMOND. If practically all of them are willing to do it,

why do we need a Federal law and Federal compulsion and Federal
penalties and Federal prison terms if they don't .

Air. KENNFEDY. That is adding a few things on that are not in the
bill, when you are opposed to the bill. There is no prison term in the
bill.

Senator TURMnOND. I should have said "punishment."
Mr. KENNEDY, The punishment is you cannot discriminate any

more. But there are communities Senator, as you know. well, that
still will not take the step voluntarily, and the discrimination is having
an effect on interstate commerce and on many of our nonwhite fellow
citizens.

I think there are some States at the present time which will not
take this action and I don't think it can be brought about by the local
people-for instance, the Negro population, because many of them
have been denied the right to register and vote and participate in
elections and many of them have been denied an adequate education.
Therefore, it is difficult, if not impossible, for them to bring this about
in their own locality.

.Senator TnnRoiND . Do you contemplate under this bill that a
judge could use contempt powers

Mr. KENNEDY. Well now, there can be contempt powers, as in any
violation of Federal court orders, if there is a violation of a Federal
court order there will be contempt procedures.

Senator THURMOTN. And that is the way you can punish, can't you?
Mr. KENNEDY. Wouldn't you agree, Senator, that if you have a

court order the court order should be obeyed ?
Senator THURMOND. I didn't say it shouldn't be obeyed. You said

there is no punishment. I said if they are found guilty of contempt,
they could be punished.

Mr. KENNEDY. NOW what that is, that is not a violation of this law
but a violation of a court order, and that is quite different. If they
violate a court order, they are in difficulty.

Senator THUR OND. It is all part of the bill and they could be pun-
ished and put in prison.

Mr. KENNEDY. But, Senator, it is fundamental, any time anybody
disobeys a court order they are in difficulty.

Senator THURm oN. I wonder if you are going to increase the staff
of your Civil Rights DIivision and obtain larger appropriations from
the Congress if this bill passes

Mr. KENNEDY. I am hopeful we will. If this provision and the edu-
cation provision is passed, I would think that we would probably add
about-that we might add approximately 40 lawyers to our staff of
the Civil Rights Division.

Senator TiURMoOND. How many employees do you have now in your
Civil Rights Division, and how many of these are attorneys?

Mr. KENNEDY. We have 40 attorneys at the present time.
Senator TrnUroND. In the Civil Rights Division?
Mr. KENNEDY. That is right. I imagine there are perhaps 50 non-

lawyers.
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Senator THURMOND. How large is the staff of the Internal Security
Division of the Department of Justice?

Mr. KENNEDY. Approximately the same number, perhaps a little
larger.

Senator THURMOND. So you will have as many in your Civil Rights
Division asyou have in your Internal Security Division?

.Mr. KENNEDY. Yes.
Senator THURMOND. Would the local district attorneys be required

to handle these matters as a part of their other duties or would they
all be handled from Washington I

Mr. KENNEDY. They would be handled in the same fashion we are
handling these matters at the present time.

Senator THURMOND. How is that?
Mr. KENNEDY. They will be handled in the same fashion as we are

handling them at the present time.
Senator THURMOND. By your district attorneys?
Mr. KENNEDY. In conjunction with the district attorneys.
Senator THURMOND. Would there be a right to a trial by jury if a

question as to the facts of any particular case arose ?
Mr. KENNEDY. In that connection, Senator, on the jury trial mat-

ter-which is a controversial matter, and which was debated to some
great extent in 1957-we would be willing to accept and have written
into this law the same provision that you have in the 1957 law, which
does grant a trial by juy under certain circumstances. If the
sentence is more than a 45-day jail sentence and a $300 fine, the
individual would be entitled to a trial by jury.

Senator THURMOND. I am just wondering about your statement on
page 3 here. You say white people of whatever kind, even prostitutes,
narcotics pushers, Communists, bank robbers, are welcome at estab-
lishments which will not admit certain of our Federal judges, Ambas-
sadors, and members of our Armed Forces. Now, if this bill passes,
suppose a hotel would refuse to admit some person and they would
claim they were doing it on account of their race. Then that would
raise a question of fact as to whether the race was the reason they
refused to admit them or whether they were prostitutes or narcotics
pushers.

Mr. KENNEDY. That is correct.
Senator THURMOND. That would raise a question of fact and maybe

(hey would have to pay the cost. of defending in a lawsuit.
A'r. KENNEDY. That is correct. I thifik all they have to show,

Senator, is that they refused to serve for that reason, it was a dis-
reputable person-if they hadn't discriminated-all they would have
to show is that they were serving Negroes and nobody could contend
they were discriminating.

Senator THURMOND. You don't feel that this bill goes directly to the
Constitution in that it interferes with a man's control and use of his
property. You say, no, it makes no difference whether the property
is in an individual's name or whether the State owns it. If the State
is going to directly control the use of it, really what difference does
it make?

If I have a piece of property in my name and the Government is
going to directly control the use of this property, I have no more
control over it than if the Government owned it.
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You don't think this goes directly in the face of the Constitution?
Mr. KzwmNY. No' more than many, many, many dozens of provi-

sions at the present time, Senator. You have a lot of local, State, and
Federal laws that govern the use of property. Your right property
is not absolute, Senator. This is not the first time anybody has
brought in any legislation that deals with your right of property.

All this deals with is when you open your doors to the general
public, you ask for the general public. All we say in this bill is
that you shouldn't discriminate. You can't refuse somebody just
on the basis of the fact they don't happen to be white.

Senator TIURMOND. Suppose you don't open it to the general public,
you just open it.to who you want to come in?

Mr. KENNEDY. Then you are rot inviting the general public.
Senator THunroND. Doesn't a man have a right to do that?
Mr. KENNEDY. Again it depends on what kind of an establishment.
Senator TIinURMND. If this bill passes, he won't have that right.
Mr. KENNEDY. He is not going to have the right to discriminate

if he has an inn or motel or these other kinds of establishments which
are traditionally open to the general public, in which he invites the
general public, if they have a substantial effect on interstate
commerce.

Senator TItURMOD. Now, this bill would permit the Attorney
General to sue in the name of the United States when in his judgment
the aggrieved person is unable to bring suit and the purposes of the
act will be materially furthered by such a suit.

SNow, ,ne Attorney General might be reasonable where another one
might not be reasonable. Say, one 20 years from now might be very
arbitrary. Isn't this an unnecessary power that is being given to any
Attorney General you might say

Mr. IKENNEDY. I don't think so, Senator.
Senator TIIURMOND. You don't think it would be abused ?
Mr. KENNEDY. I would hope it would not be abused. There are a

good number of other powers that rest with the Attorney General
that he could abuse, and I would hope to a great extent it would rest
with all our public servants, whether in the executive or legislative
branch of the Government. .It would depend on the individual. But
I don't think this is power and authority that is given to the Attorney
General-

Senator TIiURMoND. You're asking Congress here to pass a law
similar to the one that the Supreme Court in 1883 has declared uncon-
stitutional, aren't you, Mr. Attorney General?

Mr. KENNEDY. They declared it unconstitutional under the 14th
amendment. I don't think they would do it again.

Senator THURMOND. You don't think they would do it under the
14th amendment?

Mr. KENNEDY. NO.
Senator THIURMOND. You think the Court over here is so liberal

they would approve itt
Mr. KENNEDY. No. I think they would reach the proper decision

and declare it constitutional in order to avoid that problem.
Senator TiURMnOND. You think this decision was not proper back

in 188.3

117



CIVIL RIGHTS--PUBLIC ACCOMMODATIONS

Mr. KENNDX Well, :I will tell you, having read it, I would prob-
ably have sided with: Justice Harlan. But I can understandithe
majority. - . .

Senator THuRMOND. His was a dissenting opinion. I didn't think
you thought much of dissenting opinions a few moments ago when
I read the dissenting opinion of the present Justice Harlan rather
than his ancestor back yonder who wrote this opinion. That is anoth-
er Harlan. The Harlan that wrote the dissenting opinion back yonder
is more in line with your thinking than the Harlan who wrote the
dissenting opinion today, isn't heI

Mr. KENNEDY. I'm not certain of that, sir.
Senator THURMOND. Now I believe you mentioned about the 13th

amendment that this decision of 1883-
What statement did you make
Mr. KEN.NEDY. I think that there is an argument for putting it

under the 13th amendment and the 14th amendment.
Senator TiHURMOND. Now of course you know this decision in 1883,

they specifically said it couldn't come under the 13th amendment
then.

Mr. KENNEDY. I'm aware of that.
Senator THURMOND. Why do you think it could come under the

13th amendment? That is the amendment that provides that slavery
shall be abolished. The only one that is going to be under any con-
dition of servitude here is tle man who owns a store or motel or res-
tarant. He is under the condition of servitude because he has to
sell to people he doesn't want to sell to and he is the only one that
is affected here so far as a condition of servitude goes, isn't ihe?

MIr. KENNEDY. Would you like me to answer that?
Senator TUIIRMOND. es, I would.
Mr. KENNEDY. I think under the 13th amendment-which deals

with servitude and freedom of the slaves-that involved in all of that
were all the rights, privileges, immunities. When the 13th amend-
ment was written, it involved granting to the Negroes all the privi-
leges, rights, and immunities of all the other citizens.

I think quite frankly, Senator, that there are sections of the coun-
try where they have never received that and this is a whole major
effort. It doesn't just go to allowing them to go into a tavern or bar-
bershop or store of one kind or another. It involves the fact that
they are not permitted to register or vote in elections so they can't
change the system in their own State. It involves the fact they have
not had an adequate education, so they can't rise above the lowest
positions.

One of the great arguments I had a couple of weeks ago with a
distinguished official from one of the Southern States was that what
the Negro wanted was to be able to be promoted from moving the
garbage to driving the garbage truck.

Senator, it is 1963. We have gone beyond that and I think that
all of this effort to keep the Negro from obtaining really a decent
and "reasonable life in the United States-it is all part of a system.
And I think, therefore, the fact that they haven't received all their
rights and- privileges under the 14th Amendment, that you could say
and argue forcefully that under the 13th amendment that this would
be declared constitutional. I think it is a different situation than
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in 1883 because we have gone 80 more years when these practices and
procedures still exist.

So I think it is about time that we in the executive branch of the
Government and the legislative branch of the Government do some-
thing about it. One hundred years have gone by. The States are
not going to do it Senator. You know; you come from South Caro-
line, which produces very distinguished people, produced Major
Anderson who performed that very heroic act in Cuba.

But. there is no question, Senator, if the matter is just left on its
own for a long period of time to come, the Negro is going to have a
difficult time. I'm not saying he is not having a difficult time in
Boston, Chicago, New York, and Los Angeles, and all these other
communities. As I said this morning, there has been a good deal of
hypocrisy on this. But at least where we can pass some legislation
to help and assist these unfortunate fellow citizens, that it is consti-
tutional, I think that kind of action is required.

Senator TuVMOND. Since you mentioned South Carolina, I might
say that we have as good or better schools down there for our Negroes
than we do for whites and you have probably visited some. And
they have hotels and other facilities but they just prefer to be with
their own people if they have their choice. They feel that way; they
would rather be with their own people.

Mr. KENNEDY. Senator, I don't want to cast any aspersions on
South Carolina but there is an education problem and the Governor
is working very hard on it. There is a major education problem in
South Carolina, as you know, I'm sure.

Senator THUR3OND. I don't know of any major education problem
down there that we have. They were all getting along fine until the
NAACP and the CORE organization came in there and instituted

I lawsuits.
I can give you an example: For instance, down in Summerton

School District in Clarendon County-I want you to hear this-they
built a new school for the Negroes and I might say that in that dis-
trict, 0 percent of the school district is Negro. And in spite of a
new building that they have, some lawyer from New York came down
there and brought a suit, and got the parents of 40 children to bring
a suit against the district to integrate, to send those Negroes to the
old school building that the white children occupy.

Now they were perfectly satisfied until this outsider came in and
brought this little gimmick. The building is brand new and the fa-
cilities are better. As I say, 90 percent of them are Negro and it
just shows that the outside influence is doing this. It is not the will
of the people.

And I think the Justice Department or our Government as a whole
is misconstruing in a lot of cases the true situation in different States
because when a suit is brought like that, you get the impression that
the white people are not treating the Negroes eight down there, where,
as a matter of fact, they have a newer building and better facilities
for them.

I just wanted to mention that because I think it is worthy of your
taking note.

Mr. JKNNEDY. Thank you, Senator.
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Senator THURMoND. Now I notice you mentioned, too, here about
Greenwood, S.C., having an ordinance. Did you mention the mayor's
name? I don't believe you did. Anyway the mayor is W. H. Leary.

They do not have any ordinance now on that and I thought I would
call your attention to that because I knew you would want to make
the correction if you were in error.

Mr. KENNEDY. DO you know when that ordinance was repealed ?
Senator THURMOND. It was repealed. We called the mayor today

just after you made that statement and he says they do not have an
ordinance to that effect.

Mr. KENNFJDY. I think, Senator, that the Supreme Court decision
in the last 3 weeks has had an effect on these ordinances.

Senator THURMOND. Well, it may have had.
Mr. KENNFDY. These ordinances and laws have been out of exist-

ence for just a short period of time.
Senator THIURMND. There are some other questions I might ask

Mr. Attorney General but I think we have covered most of it. I want
to thank you for your patience and your consideration in answering
these questions.

Mr. KENNEDY. Thank you for your courtesy, Senator.
The CHARMANx. All right.
Thank you, Senator Thurmond.
The chairman just wants to say for the benefit of the American

amateur historians here today and the committee that Vermont was
the last State to sign the Constitution, but Vermont was part of
New York when the other States signed and they had to pay $30,000
to get released from New York and become a State. So they signed
on January 10,1791.

But Rhode Island was the last State to sign it on May 29, 1790
and New Hampshire was the ninth State to sign it and thereby tipped
it and the Constitution, so both Rhode Island and New Hampshire
contributed.

Senator CarroN. I know the distinguished Attorney General would
not discriminate against New Hampshire, but it was my understand-
ing that the Attorney General said Rhode Island was the State that
brought the Constitution into being, and I merely want to say that
perhaps I misunderstood him.

But I merely want to make it very clear that the Constitution came
into being when the ninth State ratified it and that was the State
of New Hampshire which ratified it on June 21, 1788. So I just
want to get that into the record.

Mr. KENNFEDY. I'm glad you straightened it out.
Thie CHAIRMAN. It was a vote of 47 to 66 and Vermont didn't have

the $30,000 so they came in later after they paid New York. Then
Rhode Island voted 34 to 32--

Senator PASTORE. On May 29, 1790.
The CHAIRMAN. Correct.
Now we will recess until 10 o'clock tomorrow morning.
(Whereupon, at 4 p.m., the committee was recessed to reconvene

at 10 a.m. tomorrow morning.)
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TUESDAY, JULY 2, 1963

U.S. SENATE, COMMITTEE ON COMMERCE,
Washington, D.C.

The committee reconvened at 10 a.m., in room 318, Old Senate Office
Building, the Honorable Warren G. Magnuson, chairman of the com-
mittee, presiding.

S The C UHIRMTAN. The committee will come to order.
Yesterday at adjournment time we ended up with the Senator from

Vermont, who has several questions to ask the Attorney General about
the proposed legislation. He was ready to do so, but the hour got late,
and we decided to begin again this morning.

The Chair recognizes the Senator from Vermont.
Senator PROUTY. Thank you, Mr. Chairman.

FURTHER STATEMENT OF HON. ROBERT F. KENNEDY, ATTORNEY
GENERAL OF THE UNITED STATES

Mr. Attorney General, I might say first that I am up to my neck
in proposed legislation relating to this overall question.

As a member of the Labor Committee, I am concerned with FEPC,
manpower retraining, education. Quite frankly, when I became a
member of the Commerce Committee, I did not imagine we would be
dealing with civil rights legislation. I am not a lawyer, but I have
picked up a little information concerning some of the legal and con-
stitutional questions involved, with the help of qualified attorneys,
and I hope that perhaps you can add to my store of knowledge in this
respect as a result of a few questions which I have to submit.

Mr. KENNEDY. Fine, Senator.
Senator PROUTY. Would you turn to page 6. A lengthy discussion

evolved around the four subsections. Yesterday you indicated that
the retail store, gasoline station, or restaurant would not have to meet
all of the conditions set forth on page 6 in order to be covered by the
bill.

You indicated further that if one of these establishments met only
one of the conditions, it would be covered. Am I correct?

Mr. KENNEDY. That is correct.
Senator PovrUT. Now, may I draw your attention, Mr. Attorney

General, to the fact that the word "or" does not appear between con-
ditions one and two, nor does it appear between conditions two and
three, and therefore, a literal reading of the bill I think would lead
one to believe that an establishment is covered if it meets the condi-
tions set forth in one, two, and three conjunctively, or if it meets the
fourth condition. I think I know what the intention was. Does the
language carry out that?
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Mr. KENNEDY. No, I think that is a fair criticism, Senator. I think
we should clarify that and have "or" between each one of the
paragraphs.

Senator PNourT. Again on page 6, and page 6, applying to hotels
and motion pictures.

According to the legislative counsel's office, because of the indenta
tion of the conditions on page 6 and for other reasons, the conditions
appear to qualify only the establishments described in paragraph 3
of page 5. Call that to your attention. ,

Mr. KENNEDY. I appreciate that, Senator.
Senator PRourT. On page 29 of the reported transcript of yester-

day's hearings, you said, and I quote:
I think I haven't seen anybody contend that this would be unconstitutional

on the Commerce Clause. -
Similarly, on page 82 of the transcript you were recorded as saying,

and I quote:
There cannot be any legitimate question about the Commerce Clause. That

is clearly constitutional. We need to obtain a remedy. The Commerce Clause
will obtai a remedy and there won't be a problem about the constitutionality.

Now to come to this conclusion you must have decided that the Civil
Rights Cases of 1883 did not deal with the issue of whether Congress
had the power to pass such public accommodation laws within its in-
terstate commerce power. On page 35 of the transcript you are re-
corded as saying, and I quote:

In that 1883 decision the Supreme Court specifically stated that this kind of
legislation might very well have been passed under the Commerce Clause; they
said they were not passing on that question, Just on the question of the 14th
amendment.

During the hearing you testified that there was some doubt that this
bill would be found constitutional if based on the 14th amendment
alone. Therefore, I must assume that the constitutionality of this bill
as you see it rises or falls on the validity of the bill under the com-
merce clause.

You said the Court, in the Civil Rights Oases of 1883, was not pass-
ing on the question of whether the validity of the Civil Rights Act of
1875 mightbe found in the commerce power of Congress.

I am going to quote you a statement by one of your predecessors
Mr. Charles Devens, who was Attorney General at the time the Civil
Rights Cases were before the Supreme Court. This statement comes
from the briefs of the United States for three of the litigants in the
Civil Right Casei. It seems to urge upon the Court that this law
should be found constitutional and within the commerce powers of
Congress.

As you recall, the Civil Rights Cases involved in part actions by
several persons to gain-access to inns. I now quote from the Attorney
GeneraPs brief:

Inns are provided for the accommodation of travelers, for those passing from
place to place. They are essential instrumentalities of commerce * * * which
it was the province of the United States to regulate even prior to the recent
amendment to the Constitution.

Now, Mr. Attorney General, I would ask you to review your state-
ment of yesterday that the Supreme Court did not consider the issue
of whether Congress had the power to pass such a law under the corn-

'* f< * .
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merce clause of the Constitution. Do you still feel that the Court
didn't have to deal with that issue I

Mr. KENNEDY. What I am saying, Senator, there is a specific quote
in this case by the majority, saying that they hadn't passed on the
commerce clause. I had it marked in my other book. It will take
me some time to find it here.

Senator PROYrr. I think perhaps I can help you. Are you refer-
ring fo 6, under the "Statement of Facts," which reads-

Mr. KENNEDY. No. It is in the decision.
Senator PROUTr. You will find it at the bottom of page 19.
Mr. KENNEDY. Shall I read it into the record t
Senator PROuTr. Yes, if you wish to. I would like to point out, I

think the key words are public conveyances.
I am starting on page 19, at tht bottom:
And whether Oongre , in the exercise of Its power to regulate commerce

amongst the several States, might or might not pass a law regulating rights ln
public conveyances passing from one State to another, is also a question whieh
il not now before u, as the Ctla unot conceived in any cuch
view.

They are referrin public conveyances.
Mr. KENNEDY. hnk in the co Senator, in the decision that

was handed do , it included all o th tters. As f as public
conveyances, a as far as vel ere con ed, they d ruined
that they we constituti al

Senator P Y rr .Y certay wo consig theaters ublio
conveyan ack in at ri

Mr. KuN Y. As I say, tin e ntex of it, Se tor,
And the bas of this decision, i lu all ot ese terms.

Senator aovu. I do ha f the tomey neral's rief
of 1879 m which w ve u imous co t
that I be rmitte Mr. it that for the rd.

The IRMAN. without bjectio ordered. I tink,
though, th we ough to u the rd ne e other un-
sel along wi h it, to th wo i n t.

Senator P ur. inly I have objec 'on to t t.
The x. We can get
How long a they
'SenatorPao . I don't
The CHAIEm A. t's leave it thiwa , without obj n the perti-

nent- arts of the bri can be put in the record. We decide later
what it will be, so we w have too long a reco

(The document refe ows:
IN THE SUPREME COURT OF THE UNITED STATES.

OoroBEB TaEB, 1879.

No. 20. Urmnr STATS v. MU AT STARaT.
No. 87 Uwrm ST r v. MORAL RTAN.
No;. 106. UNIrT STATs8 v. SiAMUL NionOL.

c ca oBT, CAS. .

PIEar ro Tai U1nrrE STATmS.

The firet and last of the above-ecUUed caasen are Indictments for denying
colored men the accommodations of an inn.
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No. 37 is an information against Ryan for depriving a colored man of the right
to a seat in the parquet of a theater in San Francisco.

Though the main question of the constitutionality of the civil rights act ap-
proved March 1, 1875, is the same in these three cases, which are therefore sub-
mitted together, the court below divided upon the question whether the Indict-
ment in the first case stated an offense, and a demurrer to the information was
sustained in the second; so the first indictment and the information against
Byan must be here printed in full. In the last case the division of the court
below presents only the question of the constitutionality of the statute aforesaid
so that Indictment will not be reprinted.

No. 26. UNITED STATES V. MURRAY STANLEY

STATEMENT.

At the term of the district court of the United States of America in and for
the said district of Kansas, begun and held at Topeka, in said district, on the
10th day of April, In the year of our Lord one thousand eight hundred and
seventy-six, the grand jurors of the United States of America, duly empaneled,
sworn, and charged to inquire of offenses committed within the district of
Kansas, upon their oaths do find and present that one Murray Stanley, late of
the district of Kansas aforesaid, on the tenth day of October, in the year of our
Lord one thousand eight hundred and seventy-five, at the district of Kansas
aforesaid, and within the jurisdiction of this court, being then and there in
charge and having management and control of a certain Inn, did then and there
unlawfully deny to one Bird Gee, then and there a citizen of the State of Kansas
and of the United States of America, full and equal enjoyment of the accom-
modations, advantages, facilities, and privileges of said Inn by then and there
denying to sid Bird Gee the privileges of then and there partaking of a meal,
to wit, of a upper, at the table of said inn, for such purpose then and there
provided, he, the said Murray Stanley, having then and there so as aforesaid
denied to said Bird Gee the aforesaid full and equal enjoyment of the accom-
modations, advantages, facilities, and privileges of said inn, for the reason that
he, the said Blid Gee, was then and there a person of color and of the African
race, and for no other reason whatever, contrary to the act of Congress In such
case made and provided, and against the peace and dignity of the United States
of America. (Record, 1, 2, and 3,4.)

The foregoing indictment was demurred to; and, upon argument of the demur-
rer..the judges were divided in opinion upon these questions:

1. "Does the Indictment state an offense punishable by the laws of the United
States, or cognizable by the Federal courts"?

2. "Is the act of Congress entitled 'An act to protect all citizens in their civil
and legal rights,' approved March 1, 1875, constitutional"?

That statute Is prefaced with a preamble, and reads as follows:
Whereas it is essential to Just government we recognize the equality of all

men before the law, and hold that it is the duty of government in its dealings
with the people to mete out equal and exact justice to all, of whatever nativity,
race, color, or persuasion, religious or political; and it being the appropriate
object of legislation to enact great fundamental principles into law: Therefore,

Be it enacted by the Senate and House of Representatives of the United States
of America in congresss assembled: That all persons within the Jurisdiction of
the United States shall be entitled to the full and equal enjoyment of the accom-
modations, advantages, facilities, and privileges of inns, public conveyances on
land or water, theaters, and other places of public amusement; subject only to
the conditions and limitations established by law, and applicable alike to citizens
of every race and color, regardless of any previous condition of servitude.

Szo. 2. That any person who shall violate the foregoing section by denying to
any citizen, except for reasons by law applicable to citizens of every race and
color, and regardless of any previous condition of servitude, the full enjoyment
of any of the accommodations, advantages, facilities, or privileges in said section
enumerated, or by aiding or inciting such denial, shall for every such offense, for-
felt and pay the sum of five hundred dollars to the person aggrieved thereby,
to be recovered in an action of debt with full costs; and shall also, for every
such offense, be deemed guilty of a misdemeanor, and upon conviction thereof,
shall be fined not less than five hundred nor more than one thousand dollars, or
ntll be imprisoned not less than thirty days nor more than one year: Provided,

That all persons may elect to sue for the penalty aforesaid, or to proceed under
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their rights at common law and ay State statutes; and having so elected to
proceed In the one mode or the o.her, their right to proceed nl the other juris-
diction shall be barred. But this proviso shall not apply to criminal proceed-
lags, either under this act or the criminal law of any State: And provided
further, That a judgment for t v pvAalty nl favor of the party aggrieved, or
a judgment upon an Indictment, shall be a bar to either prosecution respectively.

SEo. 3. That the district and circuit courts of the United States shall have,
exclusively of the court of the several states, cognizance of all crimes and
offenses against, and violations of, the provision of this act; and actions for
the penalty glen by the preceding section may be prosecuted in the Territorial,
district, or circuit courts of the United States wherever the defendant may
be found, without regard to the other party; and the district attorneys. mnar-
shals, and deputy marshals of the United States, and commissioners appointed
by the circuit and Territorial courts of tie United States, with powers of arrest-
ing and imprisoning or mailing offenders against the laws of the United States.
are hereby specifically authorized and required to institute proceedings against
every person who shall violate the provisions of this act, and cause hint to be
arrested and imprisoned or balled, as the case may be, for trial before such
court of the United States or Territorial court as by law has coginlzaice of
the offense, except in respect of the right of action accruing to the person ag-
grieved; and such district attorneys shall cause such proceedings to be prose-
cuted to their termination as In the other cases: Prorfded, That nothing con-
tained In this section shall be coustrued to deny or defeat any right of civil
action accruing to any person whatever by reason of this act or otherwise;
and any district attorney who shall willfully fall to institute and prosecute the
proceedings herein required, shall, for every such offense, forfeit and lay the
sum of five hundred dollars to the person aggrieved thereby, to be recovered
by an action of debt, with full costs, and shall, on conviction thereof, be deemed
guilty of a misdemeanor, and be fined not less than one thousand nor more
than five thousand dollars: And provided further. That a judgment for the
penalty in favor of the party aggrieved against any such district attorney, or a
Judgment upon an Indictment against any such district attorney, shall be a
bar to either prosecution respectively.

SEO. 4. That no citizen possessing all other qualifications which are or may
be prescribed by law shall be disqualified for service as grand or petit Juror in
any court of the United States, or of any State, on account of race, color, or
previous condition of servitude; and any officer or other person charged with
any duty in the selection or summoning of jurors who shall exclude or fall to
summon any citizen for the cause aforesaid, shall, on conviction thereof, be
deemed guilty of a misdemeanor, and be fined not more than five thousand
dollars.

SEe. 5. That all cases arising under the provisions of this act in the courts of
the United States shall be receivable by the Supreme Court of the United States,
without regard to the sum in controversy, under the same provisions and regu-
lations as are now provided by law for the review of other causes In said court.
(18 Stats., 335 to 337.)

No. 37. UNITED STATES v. .MrclAEL. RYAN.

STATEMENT.

This was an Information In the circuit court of the United States, ninth circuit,
district of California, in the form following:

Be it remembered that on this 12th day of February, A.D. 1870, comes into
court, in his own proper person, Walter Van Dyke, esq., United States attorney
for the aforesaid district of California, and In the name and on the behalf of
the United States gives the said court to understand and be informed that on
the 4th day of January, A.D. 1876, at the city and county of San Francisco,
State of California, and within the district aforesaid, and within the Jurisdiction
of this court, Michael Ryan, then and there being, did then and there wilfully,
knowingly, and unlawfully, deny to a citizen of the United States the full and
equal enjoyment of the advantages, accommodations, facilities, and privileges
of a public theatre, such denial being for reasons by law not applicable to citi-
zens of every race and color, to wit, the said Michael Ryan, on said day, at said
city and county, did knowingly, wilfully, and unlawfully deny to George 31.
Tyler, a citizen of the United States, the full enjoyment of the accommodations,
advantages, facilities, and privileges of Maguire's new theatre, situate on Bush
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street between Montgomery and Kearney, being on the southerly side of said
Bush street, in the city and county of San Francisco, State of California, afore-
said, the same being a place of public amusement, as follows, to wit, that is to
say, on the said 4th day of January, A.D. 1876, the said George M. Tyler did
purchase a certain ticket of admission to said theatre of the ticket-seller or
authorized agent of said theatre, for the sum of one dollar, which sum said
Tyler duly paid to said agent, to wit, said ticket-seller, a certain printed ticket
of admission to the said theatre, and to the part thereof known and designated
as the dress-circle or parquette, and orchestra seats, which said dress-circle,
otherwise known as the parquette, and said orchestra seats, did possess superior
and better advantages, facilities, and privileges to any other portion of said
theatre; which said ticket did purport to admit, and did entitle said George M.
Tyler to admission to the said portion of said theatre known and designated
"the dress-circle," otherwise called the "parquette," and to that portion of the
said theatre known and designated the "orchestra" seats.

And on said fourth day of January, A.D. one thousand eight hundred and
seventy-six, In the evening of said day, and about or between the hours of seven
and eight o'clock p.m., while the doors of said theatre were open for the
purpose of admitting the public to, and about the time of the hour of the
commencement of the performance in said theatre, said George M. Tyler, then
and there being a citizen of the United States, and under the Jurisdiction there-
of, did then and there present said ticket in his own person to said Michael Ryan,
who was the doorkeeper to admit persons with tickets, and ticket-taker of
said theatre, standing at the proper entrance thereof, and did, upon said ticket.
ask and demu:id admission to said theatre, and to the part and portion thereof
designated as the dress-circle, otherwise called the parquette, and the orchestra-
seats thereof: and thereupon said Michael Ityan, then ahd there being as
aforesaid, did then and there wilfully, knowingly, wrongfully, and unlawfully,
by force and arms, deny to said George M. Tyler, as aforesaid, admission to
said theatre, or to any part thereof, and did then and there deny as aforesaid,
to said George M. Tyler the full and equal enjoyment of the accommodations,
advantages, facilities, and privileges of the said theatre, said denial and re-
fusal not being for reasons applicable by law to citizens of every race and
color, and regardless of any previous condition of servitude; that said refusal
and denial as aforesaid was solely and entirely on account of and for the
reason that said George M. Tyler was and is of the African or negro race,
being what is comonly known and called a colored man, and not a white
man. That said George M. Tyler was then'and now is a person of the African
or negro race, being what is known and commonly called a colored man.

And so the said attorney of the United States, in the name and behalf of the
United States, gives the sail court to understand and be Informed that said
Michael Ryan did then and there as aforesaid, on said day, In the manner
aforesaid, commit the crime of unlawfully denying and refusing to a citizen
of the United States the full enjoyment of the accommodations, advantages,
facilities, and privileges of a theatre (the same being a public place of amuse-
ment). for reason not by law applicable to citizens of every race and color,
regardless of any condition of previous servitude, contrary to the form of the
statutes of the United States of America in such case made and provided, and
against the peace and dignity of the people thereof. (Record, 4.)

A demurrer was flied to this information, together with a motion to dismiss it.
(Record, 4, 5.)

The court sustained the demurrer and ordered the information to be dis-
missed. (Record, 5.)

ASSIGN MNT OF ERROR.

The United States assign for error the sustaining of the demurrer and the
dismissal of the information.

No. 105. UITEDr STATES V. SAMUEL NIOEOLS.

A demurrer was filed to the indictment In this case; "and the demurrer to the
Indictment herein coming on now to be heard, and the judges of this court being
divided In opinion on the point of the validity under the Constitution of the
United States of the statute under which said Indictment is drawn. * * * It
is ordered on the request of said parties that said point be certified under the
seal of the court to the Supreme Court of the United States," &e. (Record, 6.)
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BRIEF.

As no informalities have been pointed out in the indictment and information,
we shall confine this brief to the main question, common to the three cases,
of the constitutionality of the statute upon which they are founded.

Inns are provided for the accommodation of travelers; for those passing
from place to place. They are essential instrumentalities of commerce (espe-
cially as now carried on by "drummers"), which it was the province of the
United States to regulate even prior to the recent amendments to the Con-
stitution.

The relation of Innkeepers to the State differs from that of a man engaged in
the more common avocations of life. The former is required to furnish the
accommodations of his inn to all well-behaved comers who are prepared to pay
the customary regular price.

This business and that of conducting a theatre are carried on under a license
from the State, through the intermediate agency of municipal authority, which
is part of the machinery of the State, being delegated to this extent with the
power of the State. This is because the business to be carried on is quasi public
ln its nature, and for the general accommodation of the people.

For this reason Congress has the right to prohibit any discrimination against
persons applying for admission to an inn or theatre based upon race, color, or
previous condition of servitude.

The early amendments to the Constitution were added further to limit the
Federal power. The last three, the result of bitter, costly experience, were in-
tended to enlarge that power. Such enlargement must necessarily be pro tanto
a diminuation of, or an encroachment upon, the power previously exercised
by the State. These amendments also interfered, for the first time, with the
relation borne by the citizen to his State, and with those institutions and reg-
ulations of a (so called) domestic character.

This Innovation was not so dangerous to liberty as many theorists Imagine.
Both State and National Governments are mere machinery by which the in-
dividuals composing the Nation secure life, liberty, rights, and privileges.
From time to time, as experience demonstrates the necessity or expediency of
so doing, the people may change the mutual adjustment, or even the essential
character, of this machinery to accomplish the desired purpose.

It was thought that the lately emancipated portion of our fellow-citizens
could more safely depend for the security of their newly acquired rights upon
the government which conferred them than upon that which had so long denied
them. It may be remarked, in passing, that the greatest freedom is only attain-
able through the agencies and operation of the Federal Government. In one
State, discriminations are made on account of religion; in another, upon the
acquisition of land or other property; in a third, upon the basis of color; and
in another by reason of Mongolian birth. It is In Federal legislation and in the
action of Federal courts alone that these discriminations are wholly disregarded.

Equality before the law, then, Is the privilege of American citizenship, con-
ferred by the national Constitution; therefore, to be protected by national
legislation. (16 Wall., 79; United States v. Reese, 92 U.S., 214, 217, where
the court say that appropriate legislation "may be raised to meet the necessities
of the particular right to be protected.")

The exclusion complained of in the causes at bar were because of the race
and recent servile condition of the persons excluded. The law forbidding such
exclusion, for such motive, is "appropriate to efface the existence of any conse-
quence or residuum of slavery." (Hon. F. T. Frelinghuysen in debate on this
bill: vol. 2. Cong. Rec., pt. 4, first session Forty-third Congress, p. 8453, end of
first column.) At the bottom of the same page he cites the Slaughter-House
cases as holding "that freedom from discrimination is one of the rights of
United States citizenship."

What the United States had the right to give, it necessarily has the right and
duty to preserve and protect

We cannot proceed against or deal with the States to procure needed legisla.
tion: nor compel action by the grand juries of a State. We must necessarily
prosecute directly those offenders who deny, on account of race or color, that
equality which the Constitution guarantees.

The fourteenth amendment made native-born colored men citizens of the State
in which they were resident. Their State citizenship originated in the national
Constitution. Therefore Congress may legislate to compel the concession to
them of such right, whatever they may be, as are conceded to other citizens
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of the State, without dictating what those privileges may be; except that, in
discharge of the duty imposed by other articles of the Constitution, the Federal
Government must see that there is no denial of liberty, nor such legislation as
will deprive the State of its republican form of government. The fundamental
right to liberty, and to participate in the choice of rulers, and to be equal to
every other citizen In the enjoyment of lawful privileges, is secured to the
colored man by recent amendments. As Mr. Edmunds remarked, these amend-
ments did not mean to leave the Constitution just as it was before: so "that
every manu, woman, and child in a State shall have whatever rights the laws
of that State choose to give every man, woman, and child in that State." (Cong.
Rec., vol. 2, pt. r. Forty-third Congress, first session, page 4172, second column.)

Power to enforce by appropriate legislation these constitutional amendments,
giving liberty and equality, does not mean simply to re-enact their prohibitions.
It means to legislate as to those particular matters and things In which equality
is denied.

Their meaning and purpose must be gathered from "the history of the times."
(Slaughter-Hlouse cases, 10 WalL, 67, 8.)

Upon that same page first cited (07) the court say that, "in the construc-
tion of those articles" they have only considered them as applicable to the
case then in hand, which did not involve the rights of colored citizens; to
which these amendments, as the court say, in the succeeding pages of thnt
report, particularly relate.

Inl the enumeration of privileges by Judge Washington, In Corfleli r. Coryell
(4 Wash., 880, 881), quoted in the Slaughter-House cases, he splnks only of
the rights of citizens of States, because that was the only question before him.
The enumeration, however, Is of those privileges belonging to the citizen of
any free, well-constituted, republican State-and not as peculiar to those form-
ing the American Union. Therefore they belong to citizens of the United
States, as such, as well as to citizens of the several States, as such citizens.

The distinction noted by Mr. Justice Bradley (10 Wall., 117. bottom), that
Judge Washington was speaking of the privileges of citizens In a State, not
of citizens of a State, Is peculiarly pertinent here.

It Is purely accidental and immaterial that the several persons denied access
to lnn or theatre in the cases now pending were residents of the States in
which the offences were committed. Their right to equal accommodations would
have been the same had the travellers been citizens of New York or of this
District, temporarily in Missouri or Kansas. This suggestion shows that the
right secured by the legislation in question accrues to one as a citizen of the
United States, and not as the citizen of a State.

As noticed by Mr. Justice Field. In his opinion In the Slaughter-House cases,
the fourteenth amendment "was adopted to obviate objections which had been
raised and pressed with great force to the validity of the civil-rights act," &c.
(16 Wall., 93. near bottoms.)

Upon a subsequent page he says: "This act, it is true, was passed before the
fourteenth amendment was adopted, as I have already said, to obviate objec-
tions to the act; or, speaking more accurately, I should say, to obviate objections
to legislation of a similarr character, extending the protection of the national
government over the common rights of all citizens of the United States. Accord-
lugly, after its ratification, Congress re-enacted the act, under the belief that,
whatever doubts may have previously existed of its validity, they were removed
by the amendment." (10 Wall., 90, 97.)

The correctness of this statement will be seen by reading the debate upon the
proposition to submit that amendment for adoption. Though the language of
legislators In debate cannot be used to control the legal effect of the phraseology
employed, as to any single clause or sentence, the universal acquiescence of all
the speakers as to the general scope and purpose of on act may be read, as part
of the history of the times, to determine the meaning to be attached to the words
employed-the sense in which they are used, and the force to be given them.

The first civil-rights act was passed April 0, 1800. (14 Stats., 27-30.) Though
not identical in phraseology with that above printed, not containing this provi-
sions as to Inns. &c., It Is "of a similar character." The debates upon the passage
of that bill will be found in volume 70 of the Congressional Globe, for the first
session of the Thirty-ninth Congress, pp. 1100-1888. Doubts were thet cx-
pressed as to the constitutionality of that measure, which Mr. Blngham, of Ohblo,
and others, thought should be remedied by further amendment of the Constltu.

on. (lb., 1291.)
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Upon the 8th of May, 1800, the proposed fourteenth amendment was first dis-
cussed in the House of Representatives. (71 Cong. Globe, 2459, et seq.) lion.
Mlr. Boyer said: "The first section embodies the principle of the civil-rights bill.
* * * The fifth and last section of the amendment empowers Congress to enforce
by appropriate legislation the provisions of the article." iid., 2407.) Mr.
Broomall said that, while he did not agree with those who thought the civil-
rights act unconstitutional, "yet it is not with that certainty of being right
which would Justify me in refusing to place the law umunlstakaby in the Constitu-
tion." (Id., 2498.) Other declarations to the same effect can easily be found in
the report of the Uouse proceedings.

Similar expressions are found In the Senate debate: c. g., Mr. Doolittle said:
"The celebrated civil-rights bill, which was the forerunner of this constitutional
amendment, und to give validity to which this constitutional amendment is
brought forward," &c. (Id.,2890.)

It would be strange if language avowedly chosen to effect a desired object,
and deemed apt for that purpose by a large majority, if not by everybody, in
each house of Congress, should now be held by the court not such as to accom-
plish the end contemplated. The Intent of the legislator would not then be
the law.

The case brought up in debate against the enactment of the existing law,
under the fourteenth amendment, was the Slaughter-Hlouse case. It seems as
If, but for that case, the sole opposition to this measure would hare been directed
to the question of expediency and not of constitutionality. Yet that case was
decided upon issues entirely outside of any which those now submitted present.
It Involved only the determination of the proper limits of the police pocter of the
State. Every member of the court held that if the law of Louisiana, giving to one
corporation certain rights as to the landing and slaughter of cattle for the mark.
els of New Orleans and adjacent parishes, was an exercise of police power

eretly, it was valid. Upon the question of its being such an exercise of police
power, the court divided; a bare majority held it was within that power and
the minority that It exceeded that power, or was not an exercise of It. All
agreed. too. if it were not an exercise of that power, the law was invalid.

No question of police power arises In the present cases, or under the legislation
upon which these cases are based. Leaving out that element, and the opinion
of every member of the court in the Slaughter-House case sustains the validity
of this act.

In the course of a speech In the Senate by Mr. Stockton against the bill he
nlluded to the opinion in that case, and Mr. Morton interrupted him with this
question: "I ask him if Judge Miller did not say in the same opinion that what-
ever rights and obligations were conferred or created by the fourteenth amend-
mlent belonged to citizenship of the United States as such, and were under the
control and guardianship of Congress?" To which Mr. Stockton replied that he
iad no doubt that such language was used, though he had not the volume of
reports by him to determine it. (Vol. 2 Cong. Ree., Pt. 5, first session Forty-
third Congress, p. 4147.)

At the close of Senator Stockton's speech, Mr. lowe, of Wisconsin, took the
floor, and said:

I admit that when the Constitution was framed originally, there was com-
nitted to the Government of the United States no power to do the things we

propose to do in this bill. I admit when that Constitution was frained its nmnkers
committed the status and condition of Individual citizens to the control of the
States within which they lived. What they pleased to do with the individual,
that they did. There was a malign power reserved to the government of every
State to deprive any one or any number of its citizens of every the commonest
rights of the commonest man, and they did It. The time was when every State
did it. The time is, thank God, when no State can do It. That malign power no
longer exists In any government in this land acknowledging the supremacy of
the constitution n of the United States. The Constitution has been changed.
Some prerogatives have been withdrawn from the States: some new faculties
or powers have been given to the Government of the United States. Three whole
chapters have been added to the organic law. One of them, I say in the face of
the country, as well as In the face of the Senate, was made on purpose to trans-
fer the control of citizens to the Government of the United States: and If
Congress does not possess to-day the power to snatch from the oppression of
unequal laws every colored citizen of the United States, It Is not because the
people did not mean to clothe n. with that power: but It is unmistakably because
the draughtsman who framed the fourteenth amendment did not know enough
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to construct a clause which would give us that power. (2 Cong. Rec., Pt. 5, first
session, Forty-third Congress, p. 4147, May 22,1874.)

In the progress of his speech, as reported upon the next page of the Congres-
sional Record, the same gentleman thus referred to the citation of the Slaughter-
House case by the opponents of the bill:

And yet we are told that that very point has been already decided. We are
told that the Supreme Court of the United States have declared in advance that
we have not authority to pass this bill. That is a mistake, in my judgment. The
Supreme Court of the United States never have told me any such thing. I stand
here to deny that they have ever said any such thing. * * * The only point which
the court asserted was that a statute passed by the State of Louisiana was not
in contravention of the fourteenth amendment. That act made no discrimina-
tion between a white man and a black man. It made, I think, broad discrimina-
tion between the rights of white men-a discrimination which, upon my soul, I
believe the fourteenth amendment condemns-but not a syllable of discriliimn-
tlon between the two colors. The court undertook to say that It was but an exer-
cise of the ordinary police powers, which belonged to every State before the
fourteenth amendment was adopted, and were not taken from the States by the
fourteenth amendment, and then the court went or-or the judge who delivered
the opinion of the court goes on-to defend that conclusion, entering upon an
argument to prove that such an act did not contravene that one clause of the
fourteenth amendment which declares that no State shall impair the privileges
and Immunities of citizens of the United States. (Id., 4148, second column.)

In closing the Senatorial debate upon the bill, just before the vote was taken,
February 27, 1878, Mr. Edmunds, of Vermount, said:

The Constitution of the United States, as was stated in an opinion of the Sn-
preme Court once by an eminent Democratic judge, is a bill of rights for the
people of all the States, and no State has a right to say you invade her rights
when under this Constitution and according to It you have protected a right of
her citizens against class prejudice, against caste prejudice, against sectarian
prejudice, against the ten thousand things which In special communities may
from time to time arise to disturb the peace and good order of the community.
That is all which this bill undertakes to do. Now let us see what this bill is.

The first section of it simply provides that all persons shall be entitled to cer-
tain common rights in public places, in the streets if they were lu-they are not
in, but that illustrates it-that no State shall have a right, and no person shall
have a right, to interrupt the common use by citizens of the United States of the
streets of a town or city. Where Is the authority for that, Senators ask: where is
the authority for saying that a State shall not have a right to pass a law which
shall declare that all citizens of the German race shall go upon the right-hand side
of the streets, and all citizens of the French race shall go upon the left, and so on:
and that all people of a particular religion shall only occupy a particular quarter
of the town, and all the people of another religion another side? Is it possible.
with a national constitution which creates fundamentally a national citizenship,
that anybody can say a State has a right to make laws of that kind? I should be
amazed to hear it stated. If that can be stated, then I should be glad to know
what there Is in being a citizen of the United States that is worth a man's time
to devote himself to defend for a single instant.

What is It to be a citizen of the United States, if, being that, a citizen cannot
be protected in those fundamental privileges and immunities which inhere in the
very nature of citizenship? And there Is the fault into which my honorable
friends on the other side have fallen in arguing this constitutional question.
The question is not whether citizens of a particular character, either as to color
or religion or race, shall exercise certain functions: but the question is the other
way. It is that no citizen shall be deprived of whatever belongs to him in his
character as a citizen; and what belongs to a man in his character as a citizen
has been long in a great many respects well understood. There was the old
Constitution, the fourth article, you remember, which said that citizens of each
State should be entitled to the privileges and immunities of citizens of the several
States. What did that mean? That has received it judicial interpretation.

By common consent of all parties, before this gravest question arising out of
the rebellion and the war had been forced upon us, the courts had held, with
universal acceptance, I believe, that there did belong to citizens certain Inherent
rights which could not be denied to them; and that you could not, under the
Constitution of the United States, either through State or other authority, set
up distinctions which interfered with these fundamental privileges. Perfectly
consistent with that, as everybody knows, you may say that in order to fulfill
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a certain function In the State, or to hold a certain oice, all citizens alike must
conform to certain qualifications. * * * The only thing that the Constitution
says is that there shall never be a distinction in respect to the rights which
belong to a citizen in his Inherent character as such. Now, what are those
rights? Common rights, as the common lawyers used to say; common rights,
as the courts of the United States have said, under the fourth article. Among
tb,"e may be enumerated-it may be that you cannot make a precise definition,
but you can always tell, when you name an instance, whether it falls within or
without It-the right to go peaceably in the public streets, the right to enjoy
the same privileges and Immunities, without qualification and distinction upon
arbitrary reasons, that exists In favor of all others. That Is what it is. Then
apply it to this bill, and what have you? You say it shall not be competent for
any person, either under the authority of a State or without it, to exclude from
modes of public travel persons on the ground that they bare come from Germany,
like my distinguished friend behind me, or that they have come from Ireland,
as some other Senators here may hare come, or that their descent is traced from
Ham, Shem, or Japhet. And yet Senators seem to be greatly alarmed when
this simple proposition of common right inherent in everybody Is put Into a
statute book. which carries out a constitution which declares that every privilege
and every immunity of an American citizen shall be sacred and protected by the
power of the nation. That Is all there is to it; and those. therefore, who go
fishing and talking dialectics about attorneys and about slaughterhol ue cases
and police regulations find themselves entirely wide of the mark.

The real thing, Mr. President, is that there lies in this Constitution, just as
in Magna Carta, and in the bills of rights of all the States, a series of declara-
tions that the rights of citizens shall not be Invaded. These bills of rights do
not say that A or B or 0 or any class shall bold an office or be a witness or
a Juryman, or walk the streets. They only say that these common rights, which
belong necessarily to all men alike, shall not be invaded on the pretense that a
man la of a particular race or a particular religion.

At this point the designated time for taking the vote upon the hill nrrlvd.
(Vol. 3, Cong. Ree., Part 8, second session Forty-third Congress page 1870.)

It Is thought unnecessary to try to add anything to what was said In support
of the law In question.

CRA U.a DtEVrs,
Atforey-fOeral.

EDWIN B. SMrrn.
Ase tant Atforey-Oeneral.

Senator PRaotrr. In the States where discrimination with respect
to public accommodations exists, do injured parties have any rights
that they can pursue on the basis of the old common law doctrine in
reward to innkeepers

Mr. KENNEDY. I think it varies in each State, Senator. It depends
on what the law is that has been passed in each State to deal with
that matter.

Senator PRox-nT. In some of the most common law StatesR they
would have some case in law relating to innkeepers

Mr. KxNNEDY. That is correct, and I think it varies from State
to State, Senator.

Senator PROTTr. Does every American have a right, afforded by
the Constitution, to the full and equal enjoyment of the acommoda.
tionsof hotels, restaurants, and similar facllftiest

Mr. KzNNr.DY. You means does he have a constitutional right
Senator PRaoTY. Under the Constitution 1
Mr. KENNrEY. I am not prepared to answer that at the present

time, Senator. It is very possible that a case that is now before the
Supreme Court will deal with that matter. We will submit a brief.
I am going to have further discussions on that matter, I think that
is extremely serious and one that requires a good deal of thought and
attention.
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Senator PRovTr. If it does not now exist, does this legislation
establish a new right, separate and apart from constitutional rights?

ir. KNNEDY. No, it does not. It does not establish a constitu-
tional right. It establishes, by legislation a person's right.

Senator PRorrY. The findings of the bill state, in effect, that when
a State tolerates discriminatory practices it commits an action which
falls within the scope of the equal protection clause of the 14th amend-
ment.

Has the Supreme Court ever said that the toleration of discrimina-
tory practices constitutes in and of itself an action that interferes
with the protections afforded by the 14th amendment?

Mr. KENNEDY. Will you read that again, please ?
Senator PROUTY. Has the Supreme Court ever said that the tolera-

tion of discriminatory practices constitutes, in and of itself, an ac-
tion that interferes with the protections afforded by the 14th amend-
ment?

Mr. KENNEDY. I don't believe they have.
Senator PROUTr. Has the Supreme Court ever held that licensing

in such State action as to invoke the protections of the 14th amend-
ment?

Mr. K.NNEDY. I don't believe they have as such, Senator. I think
that the decisions over the period of the last few years have gone
somewhat in that direction. But I don't believe that they have said
licensing, per se, is State action.

The CHAIRMAN. But they have indicated that some type of licens-
ing might violate State act ion.

Mr. KENNEDY. If there is another connection, for instance, with
State action.

Senator Pnourr. I think I will get to that.
Mr. KENNEDY. It is my judgment, as I said yesterday, I think at

the present time, that they might very well indicate that licensing
was State action.

Senator PRouTY. Does the State deprive individuals of their con-
stitutional rights if it provides fire and police protection for a busi-
ness that discriminates in its patrons?

Mr. KENNEDY. I don't believe so, Senator.
Senator PRorrr. Does it deprive individuals of their constitutional

rights if it refuses to provide fire and police protection for a busi-
ness that discriminates?

Mr. KENNEDY. I don't believe so.
Senator PROrrTY. It is my understanding that before a citizen can

invoke the protection of the 14th amendment, he must demonstrate
State involvement with discriminatory practices.

Does this bill consider activities as State involvement that are not
now so considered

Mr. KENNEDY. The answer to that question would be "Yes," but,
that raises a constitutional question. That is the question that was
passed on by the Supreme Court in 1883, and the Supreme Court
ruled that laws passed on that basis were unconstitutional.

It is my judgment, as I have said, that they would very possible
rule differently today because the country has changed so much.
But I think that you can make a strong argument that they would
not, and that this does not constitute State action. In view of that,
Senator, we have placed our legislation under the commerce clause
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as well as the 14th amendment. So it would be constitutional in
any case under the commerce clause, even if there was a question
about the 14th amendment.

So although we have the 14th amendment, only those establish-
ments covered by the commerce clause would be covered by the legis-
lation.

Senator PaorTY. Are there any existing Federal statutes which
implenlent the 14th amendment upon which an individual can bring
suit when he is denied admission to a hotel or retail establishment?
If so, describe those statutes.

Mr. KENNEDY. I am sorry, you will have to do it again.
Senator PRorrY. Are there any existing Federal statutes which

implement the 14th amendement upon which an individual can bring
suit when he is denied admission by a hotel or retail establishment?

Mr. KENNEDY. I don't believe so; I don't believe there are.
Senator PRovTY. Are you familiar with 42 United States Code

1983?
Perhaps I can refresh your memory. As I understand it, this

statute provides that if an individual, because of the custom or usage
of any State, is deprived of rights and privileges guaranteed by the
Constitution, he may sue for damages or get an injunction for relief.

To your knowledge, has this statute been used?
Mr. KENNEDY. I think then you come down to a question of wheth-

er this is a right that is guaranteed by the Constitution, Senator.
I don't think that it has been established yet that this is a constitu-
tional right to be accepted in a hotel, motel, restaurant, or a theater.

The courts have never ruled that that is a constitutional right at
the present time. As I say, there will be some decisions that perhaps
bear on this point that will be argued this term, but the decisions
in the cases that were argued and decided this last spring did not
go that far.

Senator PaouTY. An I correct in understanding that there is no
right to sue for damages under this bill as there is under 42 United
States Code 19838

Mr. KENNED . There is no right to sue for damages under this
bill.

Senator PaouTY. What is your justification for that?
Mr. KENNEDY. What we are looking for under this bill is a remedy

for an injustice and a remedy for the harm that this injustice causes
in interstate commerce. We feel that to remedy that injustice is
sufficient

Senator PRorrY. Is there any action that an individual can bring
under this bill that he couldn't bring under the section of the Code
to which I have just referred, namely 42 United States Code 19839

Mr. KENNEDY. I think under the statute that you have just read,
Senator, you have to claim that this was a constitutional right to be
accepted at one of these establishments, and that has not been estab-
lished as yet. That theory has not been accepted as yet.

Senator PROUTY. Under that section of the Code to which I referred
could the Attorney General come in and assist the complaining party

Mr. KENNEDY. You mean because an individual is refused at an
establishment because of his race?

Senator PROUTY. Yes.
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Mr. KENNED. We could not. As I said, I don't believe it has been
established as a constitutional right, that you have a constitutional
right to be served at a particular restaurant, for instance, or that an
owner of an establishment is violating the Constitution of the United
States if he turns you down.

Senator Paourr. I understand the answer to my original question
is that the Attorney General cannot come in and assist a complaining
party.

In September 1960, the then Solicitor General, J. Lee Rankin, cited
two provisions of the United States Code that offer protection to a
person who seeks to patronize a retail establishment.

Mr. Rankin has this to say, and I quote:
When a State abets or sanctions discrimination against a colored citizen who

seeks to patronize a business establishment open to the general public, the colored
citizen is thereby denied the right "to make and enforce contracts" and "to pur-
chase personal property" guaranteed by 42 U.S. Code 19S1 and 1982 against
deprivation on racial grounds.

Do you agree with the statement Mr. Rankin made?
Mr. KENNEDr. Could I see it, Senator
It is difficult without looking at the whole matter.
Could I have 1981 and 19821 Could I have those, the code
I feel like I am taking my bar exam.
I would agree with the statement.
Senator PIouvr. Thank you.
Mr. Attorney General, Is State sanction, or State tolerance of dis-

crimination, sufficient to call into aid these two existing statutes?
Mr. KENNEDY. Is what
Senator PourTY. Is State sanction or State tolerance of discrimina-

tion sufficient to-sufficient State action-to call into aid these two
existing statutes

M.r. KENNEDY. I think it would be a question of degree, No. 1. If
it gets into the field of licensing, it is my personal judgment that it
would. But I can understand that you could make a very forceful
and strong argument on the other side.

Senator Puourr. Is State inaction a sufficiently broad concept to
protect against discrimination without relying on the commerce
clause

For exampl% if a State failed to take affirmative action against a
private discrinatory practice, is this State action for purposes of
invoking these two statutes

Mr. KENNEDY. I think that would be more difficult, Senator. I
think it would be more difficult to make that argument.

Senator PaorTY. Ioes the bill contemplate State inaction as a basis
for suit

Mr. KENNEDY. This bill rests, as I said, basically on the commerce
clause.

Senator Paovrr. I think you touched on this yesterday. Is the
language in the bill sufficient to protect the right of a businessman
to throw out a patron who is improperly dressed or unruly? As I
recall it you answered in the affirmative yesterday.

Mr. K NEDYrT. Absolutely.
Senator PaOUTr. I might say that I had an experience a good many

years ago when I was working in a sawmill during a school vaca-
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tion. I went into a local barber shop with my hair covered with shav-
ings, and I was tossed out.

On page 8, subsection (b), the bill provides that a complaining
party shall be allowed a reasonable attorney's fee as part of the costs
if he prevails. That is correct, is it nott

Mr. KENNEDY. That is correct.
Senator PROrUY. If the complaining party loses in a legal action,

may .'he defendent obtain a sum to pay his legal costs ?
Mr KENNEDY. We don't have any provision in the bill on that

matter, Senator.
Senator PRorrr. Wouldn't that be desirable ? Would you have any

objection to such provision
Mr. KENNEDY. No, if the committee decides that they wish to put

that kind of a provision in the bill.
The CIAIRMAN. Any judge can decide the costs, whether they are

requested or not, in most States, he may settle the allocation of the
costs, if he wishes. It is an inherent power of the bench in most
States.

Senator Paov'r. It seems to me that if this bill becomes law a
great many suits may be instituted. And I certainly think the de-
fendant should be given sufficient protection.

When a suit is--
Mr. KENNEDY. I would not object to that, Senator.
Senator PaoTrr. When the suit is brought by the Attorney General

under this bill will it be brought to enjoin the proprietor of an estab-
lishment from discriminating against one person, or to enjoin him
from discriminating against any and all persons on account of race,
color, religion, or national origin?

In other words, does this bll give the complaining party the right
to bring a class action?

Mr. KENNEDY. It does.
Senator PRTorr. Suppose that an individual is discriminated

against in a public accommodation and an action is brought by State
officials or by the individual himself under State law to correct the
situation. Would a decision adverse to the complaining party or
witness be res judicatat

Mr. KENNEDY. You mean as far as the Federal Government is
concerned

Senator PRoUTY. As far as the individual is concerned, or the Fed-
enl Government, yes.

Mr. KENNEDY. Could you read that question again, pleased
Senator PRomrr. If an individual is discriminated against and an

action is brought by State officials or by the individual himself under
State law to correct the situation, would a decision adverse to the
complaining party or witness be res judicataI

In other words, as I understand the meaning, a decision has already
been rendered.

Mr. KENNEDY. I don't think that would prevent the Federal Gov-
ernment from bringing an action. I think it is very unlikely that
the Federal Government would; but the Federal Government, never-
tiheless, could still bring an action.

Senator PRaorr. br. Attorney General, as I read the bill there is
no firm requirement that the Attorney General allow time for vol-
untary procedures or State action; is that correct I
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Mr. KENNEDY. Senator, in our whole package we have suggested
establishing a community relations service. Where that aspect of the
bill is included, we have said that this matter should first be referred
to this organization to see if they can resolve it on a voluntary basis
by negotiation, by mediation. The Attorney General should only bring
a suit after there has been an effort for 30 days to try to resolve it.

This bill before this committee does not include that. But we want
that as a part of the measure.

Senator PROUTr. Are you not given full discretionary authority
under the provisions of this bill?

Mr. KENNEDY. Yes, but as I say, if the whole package is passed
and the other parts of the legislation that we have sent up here are
included, it would specifically state that we should wait for 80 days,
unless it is against the national interest or mediation would be fruitless.

Senator PROUTY. The act of March 1, 1875, provided that:
All persons * * * shall be entitled to the full and equal enjoyment of the

accommodations of inns, public conveyances, theaters and other places of public
amusement subject only to the conditions and limitations established by law,
and applicable alike to citizens of every race and color.

We have discussed this previously, but isn't it a fact that this statute
which was held unconstitutional is quite similar to the bill presently
before ust

Mr. KENNEDY. That is correct.
Senator PaoUTy. Isn't it possible that the Supreme Court might

find this bill, if enacted unconstitutional in the Civil Rights CaseP
Mr. KNNEDY. It could be declared unconstitutional under the 14th

amendment. I don't believe they would find it unconstitutional under
the commerce clause. That is why we based on both the 14th
amendment the the commerce clause.

Senator PROUTY. How could this belief be reconciled with the state-
ment of Mr. Justice Bradley, who, when delivering the opinion in the
Civil Rights 0ases, said that no one could argue that any provision
in the original Constitution gave Qongress the power to enact a statute
relating to places of public accommodation and that if such power
existed at all, it had to come from the 18th, 14th, and 15th amend-
ments?

Mr. KENNEDY. I think, as they said, it has to come from the 18th,
14th, and 15th amendments, and I think that they would find that
constitutional, in my judgment, under the 14th amendment and pos-
sibly the 18th amendment.

Senator PRourr . Many questions were raised yesterday concern-
ing the term "substantial." The bill contains these terms, or such
terms as "substantial portion " "substantial degree," "substantial
effect." Yet it fails to provide any definition of these terms, and
fails to give any administrator or commission authority to establish
regulations interpreting them.

Has Congress ever before used such terms as these in a statute with-
out defining them, or giving an administrator or commission the
authority to define or interpret them

Mr. KENNED. I believe they have, Senator. I mentioned the
Clayton Act yesterday. I think that there are a good number* of
bills that have been passed by Congress, and a numbe' of Supreme
Court decisions, in which the wording has also been difficult to define
with mathematical exactness.
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I mentioned yesterday "due process of law" and "restraint of
trade." What is "restraint of trade," "monopolization," "substantial
lessening of competition" What does "substantial" mean in that
context Or "equal protection of the laws"?

It is difficult to define mathematically some of those phrases or
clauses.

Senator PaRUTY. If you find an agency, for example, like the NLRB
which establishes certain jurisdictional standards, or standards over
which they claim jurisdiction, it seems to me that it might be wise to

S at least have some definitive interpretation, some meaning of these
words.

Mr. KENNEDY.' I can understand that, Senator. I just say this is
not a precedent. There are numerous other statutes that have.these
kinds of phrases which cannot be defined exactly. But if the'Congress
decides that they want to define "substantial," and want to define "ef-
fect on commerce," if they want to do that then we would be glad to
work with the committee on that matter.

I think that you do, as I have said before, I think you do get into
some difficulties when you start to define it exactly, because then you
have to have a cutoff. Then you say that those below a particular
type of business can discriminate and the ones above cannot discrimi-
nate. That doesn't really.make a great deal of sense.

Senator PROUTY. Suppose that the Attorney General brings suit
seeking injunctive relief against'the owner of a restaurant who dis-
criminates in admitting patrons. Suppse further that an injunction
issues and that several months later a Negro attempts to get in the
same restaurant and is denied admission. Misft he start suit all over
again, or what must he do to take advantage of the injunction pre-
viously issued?

Mr. KENNEDY. I think he would bring it to the attention of the
court.

It would then be a question of whether the owner of the establish-
ment was in contempt of the order of the court; and the court would
be the one to determine that.

Senator PRbOUT. Mr. Justice Harlan, whom I believe is the grand-
father of the present Justice-Harlan of the Supreme Court, Mr. Jus-
tice Harlan, dissenting in the Oivil Right4 Oase of 1888, indicated
that he thought he Court had gone astray in construing the 14th
amendment to require State action before a party could be protected
by that amendment. He indicated that civil rights were rights of
national citizenship and that the framers of the amendments so in-
tended.

Do you concur with this facet of the dissent ?
Mr. KENNEDY. Yes, I do.
Senator PouTYr. Would you care to elaborate briefly f
Mr. KENNEDY. No, I wouldn't.
Senator PgouTr. Mr. Attorney General, the New York Times of

June 27--this has been discussed by various members 6f the committee
and you have answered some questions relative to this problem, but I
would like to pursue it a little bit furthheer--ti e Times of June 27
ca ries a caption on tih front pae&.tihe lefthiind column : "Robert
Ke~nedy ,Oers To Modify Civif Right Bill. -Would Exempt'Small
Stores, Tourist Homes."

21--4--68-pt. 1--10
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Then, again, the story cent inues:
The chairman of the House Judiciary Committee, Mr. Celler, asked why there

should not be a floor that would provide a standard and be easier to police. He
noted that stores, hotels, and motels, came under the provisions of the National
Labor Relations Act if they did an annual business of $500,000.

Then they quote you as saying-
There is a good deal of merit in that idea. If Congress wants to be more

explicit, we would be willing to work something out.
Are you suggesting that figure of $500,000?
Mr. KENNEDY. No; I am not. In fact, I don't remember it being

mentioned in that context.
Senator PRouTY. Are you willing to suggest a figure?
Mr. KENNEDY. No I am not, Senator.
We have suggested what we feel is the best bill. There were ques-

tions raised here, there were questions raised in the House, on the
basis that the wording was too nebulous. I think there are difficulties
when you attempt to define it mathematically, as I have said here.

If the Senate and the House feel that that is the best way to pro-
ceed we would be happy to work with you on that matter. I can
see that there is a good argument.

Senator PROUTr. Let me make it perfectly clear that I do not in-
tend to offer any amendment, because I think any compromise on this
bill should originate on the majority side. I can think of a possible
amendment-

The CHAIRAN. What side
Senator PRoUTr. On the majority side.
Mr. KCENEDY. Let me say, Senat6r, that I don't think there is any

question of watering down or changing the bill.
I think some Members of the Congress and Members of the Senate

have a legitirite question whether the type of phraseology that is
used in the bill is exact or not. Such questions do not show that any-
body is less interested in obtaining the passage of the bill, or less
interested in obtaining civil rights; but if you feel that the bill should
be defined more exactly, to make sure that it does not cover those who
have a social or personal relationship or somebody who runs a very,
very small establishment and doesn't want to have to go to court to
find out whether he is or is not covered, I can understand that, and
I don't consider that changing the purposes of the bill.

My feeling is that the way we have drawn it is the best. I can
understand the feeling by Republicans or Democrats, Members of
the Senate or Members of the House; if they want to define it more
exactly, we would be glad to cooperate in attempting to arrive at
some ngure.

I would say that my first judgment when I went into this was that
it should be defined mathematically, that this was too nebulous. After
studying it and working on it, talking about it for a period of time
I felt that this was the best way to poceed.

I can understand very well the opposite point of view.
Senator PRouTY. I yield.
Senator Scorr. I want to commend the statement the Senator from

Vermont has made and say that I agree entirely with him. If amend-
ments are to be offered, which many quite rightly feel would be per-
fecting, I would hope, with the view of the preservation of the position
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of the majority, that such amendments would be offered by the major-
ity side since they have not been proposed by the Department of
Justice.

I would think it would be the responsibility of the majority to per-
fect this bill if they wish to do it. I do not intend to offer any amend-
ments of that character myself in view of the fact that feel the
responsibility lies in the areas which I have indicated. I just want
to say that I agree with the Senator from Vermont.

Mr. KENNEDY. Senator, if I could find out what you would like to
change I would like to offer it myself.

The CHAIRMAN. Let the Chair say that every Senator on this com-
mittee has the responsibility to suggest such amendments as he thinks
are necessary to the bill in order to make a better bill, to achieve the
objective.

It is not the responsibility of the majority or the minority or the
Republicans or the Democrats. It is the responsibility of every
Senator.

Senator PROUTY. Mr. Attorney General, I have heard of an approach
which might be more realistic than some that I have heard.

The CHAIMAN. Let me state further that the minority on this com-
mittee have offered amendments to every single bill I think we have
had in front of the committee this session or last session or 10 sessions
previously. Some of them have been good and some have been ac-
cepted. We have worked it out together to make better legislation.
And to pass the buck onto whoever has the responsibility for amend-
ments I think presupposes that because you are in the minority you
have no responsibility to help make a better piece of legislation.

Senator SCOrr. If the chairman would yield I am sure we all wou!d
want the best possible legislation that is in the interests of the count-y.

I repeat that in view of many statements which have appeared in the
press indicating that some people would want to offer crippling amend-
ments, watering down amendments or weakening amendment, I am
making it clear that my responsibility indicates that I should support
this bill. If amendments are to be offered in good faith for the pur-
pose of perfecting the bill, which may subsequently be interpreted as
crippling amendments, I will not accept that as part of my respon-
sibility. And I commend the Senator from Vermont for refusing to
accept it aspart of his.

That is all I would suggest.
Senator PRourr. This is not a suggestion. The suggestion has

been made to me that in view of the very real difficulties involved in
the passage of legislation of this nature, and the tension among people
who are affected most directly, it might be possible to start with the
idea of a figure of a million dollars the first year; in other words all
establishments doing business of less than a million dollars the first
year would be excluded; the second year drop that figure to $750,000;
the third year to $500,000; the fourth year to $250 000; and the fifth
year maybe to $100,000; and after that there would be no figure.

In other words, it would not satisfy either group most directly con-
cerned, but it would give some assurance to the Negro community
that we have a definite determination to end segregation in this coun-
try, and it would at least bring about such an end, even though it
would be a gradual process.
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As I say, I shall not offer any amendments because I think it is
the responsibility of the majority to offer all of the amendments on
this.

We have read in the newspapers time and time again, particularly
by columnists, by radio and TV commentators, that the Republicans
are going to be blamed if civil rights legislation fails. And I think
the public and the Negro community should recognize that we have
in the Senate of the United States today 67 Democrats; more than a
2-to-1 majority; enough to invoke cloture if they so desire. And
the Democratic administration, and a majority of Democrats in the
House, and two-thirds on this committee. So I think that anyone
who makes a statement that the Republicans should be blamed if
civil rights legislation fails is not being very impartial and is being
completely political.

Mr. Attorney General-
Senator PASTORE. Would you yield for a question on the point you

just raised I
Senator PROUTY. Let me ask a question first.
The C AIIRAN. You just yielded to Senator Scott.
Senator PROUTY. All right.
Senator PAsTORE. The Senator from Vermont has just made a

fantastic suggestion about how this ought to be graduated, and he
has a perfect right to make the suggestion. But does he expect me to
put in the amendment for him

Whose responsibility is it to put that in the form of an amendment?
Senator PROUTY. May I say emphatically that is not my suggestion.

Someone made that suggestion to me.
The CHAIRMAN. Wiho
Senator PAeToRs. And you said you thought it was a very good one.
Senator PROUTY. No, I did not. I said it might seem more logical

than others.
Senator PAsrORE. You said it was more logical. If you believe it I

think you ought to advance it.
Senator PROUTY. No, I don't intend to. I probably will vote for

the bill as it is now.
Senator PAsTORE. I don't see how you can expect us to do it for you.
Senator PROUTY. Mr. Attorney General, I would like to ask you one

question.
This has gotten into the area of partisan politics and I will not com-

ment on the cartoon which appeared in the Washington Post, a Her-
block cartoon on June 27, 196. I won't even try to describe it. Ob-
viously most people here have seen it. I think it represents a very
dangerous type of philosophical bias, or it is partisan politics at its
best. Certainly there are some columnists who are quite objective-

The CnAIRMAN. At its best!
Senator PROUTY. I should say partisan politics at its worst. I mean

that.
Some of the more objective columnists in Washington have rec-

ognized thi3 fact, the fact that this has become a partisan political
question.

Here is one by Richard Wilson which appeared in the Evening Star
on Wednesday, June 26: "Putting Rights Program Throu h. Demo-
crate Reminded They Have Hopes and Can't Blame GOP if Bill
Stalls."
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In the New York Times, June 27, Arthur Krock, who is certainly
one of the most respected and outstanding columnists in this country,
had a column with the caption "An Imaginary but Not Too Fanciful
Interview." The interview, of course, purported to have taken place
with the Attorney General. I assume you have seen that.

Mr. KENNEDY. I wrote him a letter about that, Senator, and said
that that conversation was in the privacy of my own home and I was
shcked that he had printed it.

Senator PROUr'T. You are not suggesting that he reported it inac-
curately.cr. KENNEDY. I wrote the letter in the same tone that he wrote
the column.

Senator PROUTr. Mr. Chairman, I ask to have Mr. Krock's article
and the one by Mr. Williams included at this point in the record.

The CAIRTRAN. For the benefit of the committee: The chairman
has no objection to putting things in the record, discussions on this
matter, but I am wondering whether we should start to put all of the
columnists who discuss the civil rights question in the record. If
you put in one that is favorable to, say, what your viewpoint is, I
might want to put in one that is favorable to mine. We would just
be reprinting the newspapers for the past month. Things that are
pertinent to the questioning, I think we ought to include.

I have no objection to these two articles.
Senator PRoUTY. Mr. Chairman, I think these are both very per-

tinent and I am sure they will-
The CHAIRMAN. If the Senator from Vermont thinks they are

pertinent, without objection they will go in the record.
(The clippings follow:)

(From the New York Times, June IT, 10981

IN THE NATION

AN IMAGINARY BUT NOT TOO FANCIFUL INTERVIEW

(By Arthur Krock)

WASHINGTON, June 20.-(The following Interview with the grand master of
President Kennedy's reelection strategy took place entirely, of course, in the
realm of fancy:)

Question. General-Do you mind being addressed as "General"?
Answer. Not at all. I have grown used to it in my Job-it is a sort of "short

title," as we lawyers say.
Question. Well then, General. It seems to me that you are getting ready to

fell the Republicans in 1964 with an improved model of the old whipsaw that
has cut 'em down before. I mean you will put the blame on them for the
rejection or emasculation in Congress of the President's equal rights bill, and
claim full credit for the administration for whatever pert of the bill survives.

Answer. You are correct. But if this Is to be called a whipsaw, it is the imple-
ment of truth, for the enforcement of the greatest moral issue in American
history-that there shall be no second-class citizens.

Question. I gather from statements made by the President, by you, and by
news analysts who have the privilege of daily exposure to the wonders of'your
thinking, that this will be a three-blade whipsaw. The third is a charge that the
Inside Republican strategy is to impress the GOP upon the voters as "the white
man's party," with the objective of solidifying the great racial majority behind
its candidates of 1964.

Answer. Well, this charge will be self-creating, won't it, if the Republican
attitude toward compulsory equal rights bill is as cool as it was at their leader-
ship meeting last week in Denver, and If they don't give uS the votes we need
in Congress to get our legislation through? If the "party of Lincoln" acts
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that way, it will be our public duty to point it out in expounding the moral issue.
Question. General, haven't you been a little slow in fitting the teeth to that

moral issue? Won't people ask why Roosevelt never proposed an equal rights
bill, why Truman didn't fight for the one he proposed, how come that Eisenhower's
were the only ones enacted in halt a century, and why President Kennedy was
in office more than 2 years before he got around to legislating the 1960 platform
he ran on?

Answer. Our answer will be that we look only forward, that to get the country
moving forward the timing has to be right, and that, so far as Eisenhower is
concerned, Lyndon Johnson was responsible for what was passed by Congress.

ANSWERS FOB EVER.THINO

Question. But, General won't people remember that the Democrats were in
the majority in Congress at all these times, and that Lyndon Johnson showed no
pain when he cut part III out of the Eisenhower bill to keep it from being beaten
by the votes of Democratic Senators?

Answer. Some may remember these purely incidental things. But you know
the old Alben Barkley story that ends, "What have you done for me lately"
And that is what will Influence the voters we need, the groups that, when united.
can carry the big States and therefore the Presidency. We'll get them solidly
for us on our new moral issue, and divide the other groups on the political issues,
as usual.

Question. But, General isn't your strategy dependent on the choice of Gold-
water by the Republicans? Suppose they pick Scranton or Romnoy? And, since
you have enough Democrats in the House to pass your equal rights bill, and the
exact number in the Senate needed to invoke closure, how can you blame the
Republicans for emasculation or defeat? And how can you agree to let the Mrs.
Murphy discriminate racially on public accommodations in a bill founded on
the concept that discrimination by anyone is an immorality which must be
forbidden by law?

Answer. We'll solve those first two problems in due course. As for your third
question, there are many more Mrs. Murphy who vote than there are Conrad
Illltons. The Kennedys need at least 4 more years in office to save the country,
and to say in office you got to be practical.

(From the Evenlog Star, Washlngton, D.C., June 20, 19681

PUTTING RIGHTr PROGRAM THOUGH

DEMOCRATS REMINDED THEY HAVE VOTES AND CAN'T BLAUM GOP IF BILl BrALLS

(By Richard Wilson)

It is little noted, but the Democratic majority in the U.S. Senate Is exactly
the number needed to force a vote on the President's new civil rights program.

A two-thirds vote of the Senate can break a filibuster. The Democrats have
7T votes and the Republicans 88. Yet it will be charged, in fact it is already

Intimated, that Republicans will be responsible if Congress fails to pass a new
civil rights law.

This is the reason Republican leaders have conferred with President Kennedy
on a bipartisan approach with their fingers crossed. However sincere the Presl.
dent's motives, Republicans in the Senate will not be spared mendacious attack
if civil rights legislation falls of passage.

Yet the reason why such legislation cannot be passed lies in the simple fact
that the Kennedy administration has no control of the overwhelming Democratic
majorities in the Senate and House.

The Democratic majority is like Barnum and Bailey's menagerie, a big tent
housing carefully caged animals which would eat each other in the Jungle. The
Senate Democratic leader say they cannot break a filibuster and pass the Presi-
dent's program without 20 to 25 Republican votes. Therefore the Republicans
are to blame If they don't vote to a man for the President's program.

Democratic leaders could well afford to blush while making such a confession
of the Ineffectuality of their powers of leadership. Nor is their ineffectuality
confined to civil rights. They cannot claim that only on the racial Issue are the
fierce conflicts within the Democratic Party exposed. The flagrant seblsm It
equally evident on social, economic, and labdr legislation.
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Whatever the President's popularity in this and other countries, his prestige in
the Congress of the United States is at low ebb. According to old hands in Con.
gress, the resentment against the President of the United States has no parallel
except possibly the revolt against Franklin D. Roosevelt when he sought to pack
the Supreme Court with new appointees. Roosevelt lost his hold on Congress
then, though he continued to enjoy a public adulation which Mr. Kennedy has
never had in anywhere near the same degree.

The congressional discontent with Mr. Kennedy is not confined to the southern
Democrats, or the Republicans. The liberals are dissatisfied with what they
consider to be half measures. Even some of the moderates think Mr. Kennedy
has helped to create, by unfulfillable promises and bravura statements, the con-
ditions for racial demonstrations of a dangerous character. When faced by this
dangerous condition, the Kennedy tone quickly changes. Equality will have to
como slow and not by legislation alone.

It Is in this atmosphere that the President has proposed his program to hasten
the inevitable advance of Negroes toward higher levels of equality. And It Is a
shame that this question cannot be considered apart from its political aspects.
But those political aspects exist and It Is truly amazing that Negro leaders do

not recognize them. Negroes made their greatest advances since their emanlclpa.
tion In a Republican administration. Whatever Negro leaders may think today,
no civil rights legislation was recommended to Congress by Roosevelt and none
was enacted. Harry Truman was the first President to offer a comprehensive
program. It was not enacted. President Eisenhower offered a program In 105l
and it was enacted In major part. Again in 1060 on President Elsenhower's Inltt.
native civil rights legislation was enacted.

In spite of the urgent promises of the Demrocratic platform of 1060, Mr. Ken.
nedy delayed for more than 2 years offering any kind of general civil rights lestls
nation, and he does so now under the pressure of mounting racial demonstration,

and with sentiment built up in Congress against him.
These are the facts. Now It is to be seen whether President Kennedy, with

two-thirds of Congress under Democratic control, can do as much as did President
Elpenhower, whose party did not have control of Congress.

And tf Mr. Kennedy cannot win, then let the blame go where It ought to.

Senator PASTORE. I raise a point of order.
It is a procedural point. This is a very large committee. I think

the chairman of this committee is to be congratulated for having such
full attendance as we have experienced over the past 2 days. I con.
gratulati him for the procedure that he has suggested, that each of us
be given an opportunity to ask questions, which is an excellent sug-
gestion. We did begin yesterday by alternating from the majority
to the minority. But no limitation was put on the individual Senator.

I think it is unfair for the rest of us to sit here, hour after hour,
waiting for a turn that may never come.

Senator PROUTr. Mr, Chairman.
Senator PASTORE. Wait until I finish. I raised a point of order.

Doyou want to deprive me of a little point of order after an hour ?
Senator PROUrT. May I say to my friend that during one hearing of

this committee I waited 8 days before I was allowed to be heard.
Senator PASTORE. That is what I am trying to cure. I am trying to

cure precisely that situation.
Senator PROUTr. I have one more question which I would like to ask

the Attorney General and then I am through.
Senator PASTORE, If I may-
The CJAIRMAN. Senator Pastore has made a point of order on the

admission of certain columnists' comments on this bill.
Senator PASTORE. I think, Mr. Chairman, that we ought to be limit-

ed to a certain time, and that it ought to come back to us; that each
member of this committee ought to exhaust in any way be deems fit
any questioning or interrogation that he desires to make of any wit-
ness. But for the benefit of the whole group I think there ought to be
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a limitation of a half hour to each member, and then he ought to pass
to the next member, and then he ought to wait uttil his turn comes
around again. Otherwise we are going to sit here hour after hour
just sitting here waiting maybe for 2 days before we can even ask a
pertinent question.

I make that as a suggestion.
The CHAIRMAN. The Chair will entertain the suggestion.
Senator Scorr. Mr. Chairman may I be heard on itt Briefly?
The CHAIMAN. Briefly, all right
Senator ScoTr. I merely want to observe that I am deeply impressed

by the eminent fairness of an arrangement which will give an hour
to one side of this table and a half hour to the other as we proceed.
And I understand that under our rules in the Senate that an hour for
the majority and a half hour for the minority is usually regarded as
more than fair. Since we have not had limitations here before, when
I have long wished them, I would like to make it clear that I have no
objection whatever if we are so fortunate as to get a half hour now
and then. I think this is a very happy situation and much to be
praised and I have no objection to it.

The CHAIRMAN. We are getting along fairly well here. The com-
mittee will discuss that matter. It will have to discuss it in commit-
tee session.

The Senator from Vermont had one more question.
Senator PRorrr. Subject to the answer.
The CHAIRMAN. Subject to the answer.
Senator PROUTY. Mr. Attorney General, let me point out first that

I have the honor to represent a State which I believe was the first
State, and perhaps the first government, to abolish human slavery
by constitutional action. I am very proud of the action of my State
in that regard. I intend to support meaningful civil rights legislation.

I believe it is necessary and highly desirable. But I would like an
answer to this question: In view of the politics which have crept into
this, unfortunately, do you believe the vote of any Republican for
meaningful civil rights legislation will be acknowledged by the Negro
community in the same manner as a vote by a member of the Demo-
cratic Party I

Mr. KENNEDY. I don't know, Senator, that I am the best one to
answer that question. I think that this should be approached as you
have approached it, on a bipartisan manner, and the interest that you
have taken in it, and I think the same kind of an interest has been
taken by Democrats. And I think that people-whether they be
Negroes or whites-who are interested in making progress in this very
difficult field, in the interests of out' fellow citizens who are Negroes,
should be grateful to those whether they be Republicans or Democrats,
who support legislation which will alleviate great injustices.

Senator PROUTY. Thank you very much.
The CHAIRMAN. The Senator from Rhode Island has a couple of

points. We will turn to him.
The Chair is trying to be as fair as he can in this matter of going

back and forth. As a matter of fact, the chairman himself has a
lot of questions, but he is foregoing asking those questions to let other
members of the committee ask them.

The Senator from Rhode Island has one or two points to clear up.
Senator PASTORE. Merely for purposes of clarification, Mr. At-
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tornoy General, because I don't believe you want to leave the record
in that state, I refer now to the Code, sections 1981, 1982, and 1983,
but with particular reference to 1983.

Under existing law today if an individual is deprived of constitu-
tional rights that he has, and he can so prove it, doesn't section 1983
entitle him to a remedy I

Mr. KENNEDY. Yes.
Senator PASTORS. I thought that in answering your question by

Mr. Prouty, you had answered that at. the present time if a Negro
went into an establishment and he was deprived of service or denied
service because of his color, that today under existing law he wouldn't
have a remedy. .

Mr. KENNEDY. What I said, Senator, is that at the present time
the Supreme. Court has not ruled on that matter. Those cases will
be before the Court. That point, very possibly, will be before the
Court this coming term. But at the present time the Court has never
ruled lhat you have a constitutional right to be served in an estab-
lishment or restaurant.

Senator PASTORE. I realize that. But. Justice Harlan in the 1883
case, where he had the dissenting opinion, stated that an individual
has a right to enforce his civil rights under section 1983, he would
have a remedy in a court of equity, would he not

Mr. KENNEDY. Yes. I thinC Justice Harlan went that far. If
those laws had been declared constitutional, they certainly would have
had that right. But it would have been a right that would have been
established y legislation.

Senator PAsTOR. You are saying that the right to be served in a
restaurant, regardless of your color, is a constitutional right and if
you are denied that right because of your color, that is a violation
of the Constitution insofar as the commerce clause is concerned, and
even insofar as the 14th amendment is concerned. That is your posi-
tion now, it is?

Mr. KENNEDY. Not really. It is not a violation of constitutional
right. I say that Congress has the authority to pass legislation under
article I, section 8, and under the 14th amendment, giving individ-
uals-establishing their rights under the 14th amendment and under
article I, section 8.

But it has not been established as a constitutional right, for in-
stance, under the 14th amendment, not to be discriminated against
in a restaurant in Rhode Island or Boston or Chicago, for instance.

Senator PASTORE. I realize that completely. But maybe we are
not seeing eye to eye on the point.

I also understand, and I think I am correct, that the Congress has
passed laws giving remedy to the individual as such, and the only
inadequacies of the remedy is that the individual sometimes is either
impotent because of his individual capacity, or because he doesn't
have the means by which to enforce his right, or once he has been
denied the right it has become a fait accompli and it was for that
reason that we invoked the power of the U.S. Government when we
passed a law several years ago giving the power to you as the Attorney
General of the United States to enforce the rights of that individual.

Now if I understand this bill correctly that is precisely what you
are doing here. You are not adding to the rights of the individual.
The only thing that you are doing now, you are giving to that individ-
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ual the right to invoke his constitutional rights, and you are also
allowing that individual to call upon the Attorney General of the
United States to invoke the prestige of his Government to enforce
his individual rights.

Am I correct in this or not
When you enforce your rights now, you bring a case in the name

of the Attorney General of the United States; that is the first time
you have been allowed to do this by law. That right was given to
you several years ago.

All I am saying here this morning is that we did pass these laws
which give to individuals the right to enforce their constitutional
rights, and that is exactly what 1983 states.

Mr. KENNEDY. There is no question about that, Senator. Then it
becomes a question of what your constitutional right is.

Senator PASTRE. Can't that person go in the court and say, "It was
my constitutional right to be served" ?

ifr. KENNEDY. Yes.
Senator PASTORE. Regardless of my color ?
Mr. KENNEDY. Ri ht.
Senator PAsTORE. He could do that today without this law.
Mr. KENNEDY. That is correct. But why? It is a question of

whether that is in fact a constitutional right, and the Supreme Court
has never passed on the question of whether it is a constitutional right
to be served in a particular restaurant. They have held that there
was a right in the sit-in cases that were handed down this spring the
New Orleans case, and five or six or seven other cases, where there
was some State action involved. They decided that there was a
violation of a constitutional right because there was State action. But
where there is no State action the Supreme Court has never ruled,
Senator, that it is a constitutional right to be served in a restaurant.

Senator PAsTroR. I realize that, but the State court could rule that,
or the Federal court could rule that if the suit was brought today,
could it not

Mr. KENNEDY. It could.
Senator PASTORB. In other words, if a Negro went into a restaurant

and he was denied service and told he couldn't be served because he
was Negro, couldn't that individual today bring a suit and prove that
it was his constitutional right

Mr. KBNNEDY. I think that is a very serious question, and the
Court has never passed on that.

Senator PAsTroI. Then what do you think 1988 means?
Mr. KENNEDY. Senator, there are constitutional rights that you

have other than the fact of being served in a restaurant,
Senator PASTORE. I realize that. I just took that as an example.

I am talking about any constitutional right. /
Mr. KENNEDY. But Senator there are things that you have that

are constitutional rights, and there are other deprivations, other mat-
ters that you are deprived of which are not constitutional rights.

Senator PASTORE. I realize that. I don't want to belabor this point,
Mr. Attorney General-

SMr. KENNEDY. For instance, if you weren't admitted to a public
school, that would be a violation of a constitutional right. But for a
privately owned restaurant which doesn't have anything to do with
the State government, doesn't ha'e anything to do with the local
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government, doesn't have anything to do with the Federal Govern-
ment, whether you have a constitutional right to be served in a restau-
rant, whether it is against the Constitution for aln individual to prac-
tice discrimination, that question has never been decided by the courts.
That is the only point I am making. I say that section 1988 gave you
a right to sue when you are being deprived of your constitutional
rights.

My only point is that it hasn't been established that eating in a
privately owned restaurant, going to a privately owned hotel, is a
constitutional right That is my only point.

Senator PASTRE. You have already said that if a person today
goes into a terminal and is denied service, that that has been adjudi-
cated as a constitutional right.

Mr. KENNEDY. That is correct.
Senator PASTORE. Could he invoke section 1983 under the code ?
Mr. KENNEDY. I expect he could, yes. And we could enter a case

as a friend of the court.
Senator PASWTOE. Under what authority?
Mr. KENNEDY. As a friend of the court, as an amicus, on the

basis---
Senator PasTOR . But not as a party in the suit i
Mr. KENNEDY. NO. What we did in those particular cases, Senator,

is that we went before the ICC and established that, and the result
was that all the railroad terminals, and the airports, have all been
desegregated in the last 2 years.

Senator PASTOaE. You see, Mr. Attorney General, I am not quarrel-
ing with you. The point I am trying to establish is this: It is my
firm belief that today every person under existing law as an individual
has the right to bring suit if any constitutional right is denied him.
And whether or not there has been an adjudication of the existence
of the constitutional right, that person has the right under the law to
say that he has that constitutional right, but he is compelled to prove it
before the court.

By this bill, you are allowing the Attorney General to come in
and use the prestige of the Government as the Attorney General should,
as we have been doing in the educational ases, and assume the respon-
sibility of seeing that that man's rights, ore protected with the full
force and effect and power and prestige of the U.S. Government.

You are going a step further by saying that later on when any other
individual's rights are violated, the court has a perfect right to render
an injunction which runs to a class, which under 1983 cannot be done
now.,

I am supporting this bill because I feel that even though today a
man's individual rights are protected by existing law, a man's con-
stitutional rights are his rights inherent in the fact that he has them
under the Constitution whether or not the Supreme Coir has pver
said that particular right is or isn't constitutional, you can brtg that
question up any time you want as an American citizen through the
medium of your courts. .

But this bill oes a step further. 'hips bill gives to the Attorney
General the authority to use the U.S. Government to enforce those
rights, and more than that, it allows that right to run to a class of
citizens.
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I hope you would give some thought to what I have just said.
Mir. KBNNEDY. Thank you, Senator.
Let me make just one last point. The courts have never ruled as

yet that it is a violation of constitutional rights to be discriminated
against in a privately owned establishment. That is my only point.

Senator LAUsciH. Would the Senator from Rhode Island yield ?
Senator PASTORE. I yield.
Senator Liuscnr. Isn't it a fact that the Supreme Court in the 1883

decision said that there was no constitutional right, and that the effort
by the Congress to impose an obligation to serve everyone was in viola-
tion of the Constitution?

Mr. KENNExD. That is correct-
Senator LAUSCIIE. Answer that yes or no, please.
Mr. KENNEDY. I said that is correct. It is somewhat different than

the point of Senator Pastore.
Senator PASTORE. That is not the point I made.
Mr. KENNEDY. That is correct.
Senator LAUscHE. But the Attorney General is implying, though he

is not saying it, that as a consequence of the 1883 decision an aggrieved
person going into court and suing under section 1983 would be met by
the 1883 decision which declares there is no constitutional right.

The Attorney General didn't answer in those words, but that is what
he implied.

Senator PASTORE. All I am saying is if an individual gets on a train
in Boston, Mass., and the conductor comes up to him and says, "You
can't ride this train because you are Negro," that person under existing
law has a right--

Mr. KENNEDY. That is correct.
Senator PASTORE. That is all I am saying. And the Attorney Gen-

eral is taking the position today that he is advancing this law because
he believes it to be constitutional.

N'ow even before the Congress of the United States enacts this law,
if this law is constitutional, and if these people have these rights, these
rights are enforcible under existing law. The only thing that this
law actually does is give the Attorney General the right to come in
and see to it that it can been enforced.

Mr. KENNEDY. Thank you, Senator.
The CHAIRMAN. With reference to the rights we referred to in the

1883 case I refer to the majority opinion, page 19 of the United States
Reports, volume 2, 109, where the Court, in speaking of just what
the Senator from Rhode Island was talking about, said, and I quote,

Whether it is such a right or not, Is a different question which, in the view
we have taken of the validity of the law on the ground already stated it Is not
necessary to examine.

So they didn't pass on whether this right existed as a constitutional
right or not. And then, to clear up another matter, I think there has
been an implication here that may have been left in the record that
the discussion in the Oivll Rights cases foreclosed the use of the Com-
merce Clause for a public accommodation bill.

I want to read from page 18 of the same majority opinion, and I
quote. The Court said:

Of course, these remarks do not apply to those cases in which Congress Is
clothed with direct and plenary powers of legislation over the whole subject,

I
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accompanied with an expressed or implied denial of such power to the States.
as in the regulation of commerce with foreign nations, and among the several
States, and with the Indian tribes, the coining of money, the establishment of
post offices and post roads, the declaring of war, et cetera. In these cases Con-
gress has power to pass laws for regulating the subjects specified in every detail.
and the conduct and transactions of Individuals In respect thereof.

Mr. KENNEDY. That is right.
The CH AIRMAN. This is their reference to the Interstate Com-

merco Clause. It is as clear as you could make the English language.
Senator PASTORE. The point, not to belabor it, MSr. Chairman, is

that the Congress can regulate, but the Congress cannot give a man
the constitutional right or take it away from him. He either has it
or ie doesn't have it, because the Constitution gives it to him, and the
Congress has not given any constitutional right to anyone. We may
be regulating the conduct of the exercise of that constitutional right,
but the rights under the Constitution are inherent in every citizen,
and we in the Congress are not passing upon whether or not we are
going to give these people a constitutional right or not.

The Constitution gave their rights to them. When we passed the
13th amendment and-freed the slaves they became American citizens,
and they enjoyed every constitutional right, not what the Congress
gave them, but what the Constitution gave.

The CHAIRMAN. That is what the Court said in examining it. The
Senator from Pennsylvania, the Senator from Maryland, and the
Senator from Michigan have rlot had an opportunity to ask questions
of the witness. We will call on the Senator from Pennsylvania. lHe
says he has only a very few questions-three or four.

Then we will go back to the rest of the members of the committee
who want to ask further questions and see if we can't give them a
further opportunity to clear up some points that have been made
during the testimony.

Senator Scorr. Thank you, Mr. Chairman.
The CHAIRMAN. The Chair is so overwhelmed with this attendance

of the committee that it is a little difficult for him to promulgate
rules. Normally I don't have enough to get into an argument about
who is going to ask questions or not.

The Senator from Pennsylvania.
Senator Scorr. Thank you, Mr. Chairman.
Mr. Attorney General, this, as I understand it, creates within the

meaning of section 1893 a statutory right, and it creates that statu-
tory right absent a finding by the courts that these are constitutional
rights.

fr. KENNEDY. That is correct.
Senator Scorr. Is that the real situation
Mr. KENNEDY. That is correct, Senator.
Senator Scorr. As you know, I support the bill. I am a cosponsor

of the bill. I appreciate what help we can get in clarifying certain
of these matters.

To what extent does this bill include, if any, the features the old
title 3 of previous civil rights bills would eliminated To what degree
if any are you applying the provisions of title 3 which was the subject
of so much debate i the last Congress ?

Mr. KENNEDY. I think the title 3 was more encompassing than this
particular publio accommodations bill is. And also there are cer-
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tain procedural steps that we take in connection with public accom-
modations which were not established in title 8.

Senator Scorr. Referring to page 8, beginning with line 6, which
has to do ,vith the fact, and I am quoting subsection (b):

In any action commenced pursuant to this Act by the person aggrieved, he
shall it he prevails, be allowed a reasonable attorney's fee as part of the costs.

You have discussed this with the Senate- from Vermont. The
wording would seem to me to be the question of who is the party
aggrieved. I have in mind the possibility of harassing suits occurring,
or of suits perhaps brought in good will but brought in such numbers
as to subject the defendant to the burden so great as to amount to a
deprivation of some of his rights and property.

I understand that you have no objection to the committee's clarify-
ing the rights of the defendant to have the costs put upon the losing
plaintiff. Is that correct?

Mr. KENNEDY. Yes. I would say that frequently, looking at the
financial statistics, a Negro is not as well off and it might impose a
great difficulty on him if he has to pay all of the lawyer's fees. He
might be extremely reluctant to bring a suit if he feels that he is not
gong to be able to pay his own lawyer's fees and even if his cause is
ust he might lose and have to pay the lawyer's fee for the defendant.
Think maybe the committee would want to examine it quite carefully

before it wrote in that provision.
Senator Scorr. I am simply trying to find out whether there are

areas where the person aggrieved might in fact be the victim of a
reverse suit, the proprietor of a small shop might in fact be a member
of the minority group, a Negro, to be specific, and try to get services
obtained by a white man, and the person who brings the suit in this
case would be the white man, and the defendant would be the Negro.
The right to fix the costs by the court ought to be preserved so as
to protect the equities involved here. That is what I mean.

Mr. KENNEDY. Yes, if we can work out something like that.
The CHAmu A. Before you leave that point, I think we could work

out something so that the court would assess costs in a case in an
equitable manner. I think they have the right to do that now.

Senator Scorr. It could be done very easily. I don't think it is a
great point. Are the common law rights of innkeepers in your mind
preserved I have in mind such rights that have long existed under
the common law to dispossess a drunken or unruly person of low
repute, or persons engaging in gaming and other phases that you
find in the common law.

Mr. KENNEDY. They are preserved, Senator.
Senator Sorr. They arel
Mr. KENNEDY. Yes.
Senator ScoTT. On page 6, I refer to the four subsections (i), (ii),

(iii), and (iv), appearing in section 8(a) (8); I am sure I know the
answer to this, but think it should be on the record. It is necessary,
as I read it, that only one of these subsections shall appear as a condi-
tion existing, rather than all four subsections should prevail before
the whole master section prevails.

Mr. KENNEDY. Yes, and I think your colleague suggested that we
should perhaps clarify that. I think it is a good suggestion.
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Senator Scorr. That is all I have, Mr. Attorney General.
Thank you.
Mr. KENNEDY. Thank you.
The CHAIRMAN. The Senator from Maryland.
Senator BEAL. Thank you Mr. Chairman.
I did have some questions, but I think they have all been answered.

I would like to make an observation, if I may. I have supported, I
believe, every civil rights bill or legislation that has been offered in the
last 21 years in Congres. Certainly I am a cosponsor of this bill.

I would like to add that as far back as 1031, I introduced a repeal
of the so-called Jim Crow law when I was a member of the Maryland
State Senate. We do appreciate the very excellent statement that the
Attorney General has made. I am happy to be a cosponsor of this
legislation.

Thankyou.
Mr. KENNEDY. Thank you, Senator.
The CHAIRMAN. The Senator from Michigan.
Senator HART. Mr. Chairman, I hadn't anticipated that there would

be such sensitivity about the time to be consumed. .It was not my
purpose in planning to testify in support of the bill following the
Attorney General, that this would be my way of getting back at the
committee in terms of time. But in appreciation of the fact that I
shall follow, I think I should defer.

I have no questions. I do want to congratulate the Attorney Gen-
eral and the President on the whole civirrights recommendation.

There was great concern in response to the underlying surge that
we see across the country that there might be a measure of strength
not in keeping with what some of us feel is a crying necessity of today.

The recommendations made to us by the President in every respect
are sound and necessary. I hope that the Congress will deliberate
each one of them. I congratulate you.

The CHAIRMAN. There was one matter yesterday that wasn't quite
cleared up in the record, and I would like to ask this question. VWould
the Community Relations Services play any part under the bill, if
passed?

Mr. KENNEDY. Yes, and the Comrmunity Relations Service went to
a different committee. There we spelled it out in a good deal more
detail.

Let me say this, Senator. What we anticipate is that if a complaint
is made, and the Department of Justice or the Federal Government
becomes involved, that first it will go to the Community Service* that
they will attempt to resolve this matter, and they will keep it ior at
least 30 days and attempt to resolve it through mediation and
discussion.

The CHAnIRAN. It will obviously be a better way to work it out
if it could be worked out that way.

Mr. IKNNEDY. That is correct. I would be glad to furnish a memo-
randum in full on that.

The CHAIRMAN. We will leave the record open. I don't believe that
was quite cleared up.

Mr. KENNEDY. Could I furnish a memorandum on that then,
Senators
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(Following is the memorandum requested:)

MKMIoBMNUM RE COMMUNITY RELATIONS StRVICE

Section 5(e) of 8. 1732, the public accommodations bill, would require the
Attorney General to utilize the services of any Federal agency or instrunen-
tality which may be available to attempt to secure compliance with Its provi-
sions by voluntary procedures, before Instituting an action, if in his Judgment,
such procedures are likely to be effective In the circumstances. The agency
contemplated is the Community Relations Service provided for by title IV of
8. 1731, which Is pending before the Judiciary Committee.

Title IV of S. 1781 would establish a Community Relations Service headed
by a Director to be appointed by the President. The function of the Service
would be to assist communities In resolving difficulties relating to discrminin-
tory practices based on race, color, or national origin, which Impair the rights
of persona in such communities under the Constitution or laws of the United
States or which affect or may affect Interstate commerce. The Service, either
upon Its own motion or at the request of an appropriate local official or other
Interested person, would be authorized to offer assistance when in its Judg.
ment peaceful relations among citizens in the community are threatened. It
Is directed, whenever possible to utilize the cooperation of State, local, and
nonpublle agencies. Information acquired by the Service sL to be treated as
confidential and its work must be conducted without publicity. Its employees
would be prohibited from performing any investigative or prosecuting functions
for any agency in litigation arising out of a dispute in which an employee acted
for the Service. The Director of the Service would be required to submit an
annual report to Congress of the activities of the Service.

Title IV would thus provide the machinery through which compliance with
the provisions of 8. 1732 might be obtained without the necessity of litigation.

The CHAIRMsAN. We have covered every member of the committee
for questions. We will go back again, if there are any further ques-
tions while the Attorney 0neral is here.

Off the record.
(Discussion off the record.)
The CITAIRMAN. The Senator from Rhode Island?
Mr. PAsroRE. No further questions.
The CJIAIRMAN. The Senator from Oklahoma. Do you have any

further questions?
Senator MONRONrY. I would like to ask the Attorney General for

the purpose of the record to give us the effect in law, if any, of section
, on page 1 through page 4. This is the ordinary preamble of the

bill, is it not; and would not have any effect before the courts in deter-
mining the cope of the law t

Mr. KvNNEDY. This is the ordinary preamble giving the purposes
of the law, Senator; that is correct.

Senator MONRONvY. There is no law actually involved in it
Mr. KrNNFDY. No.
Senator MO1NRONY. The Court, whatever it decided on the scope

of the interstate commerce clause, or on the constitutional right
inherent in American citizenship that Senator Pastore was discussing,
would base its decision on the other sections of the bill, and this is
merely, I guess, what the Court would call obiter dicta.

Mr. KENNEDY. That is correct.
Senator MoNRONEY. If, as Senator Pastore rather emphatically

brought out, there are inherent in American citizenship certain rights,
all rights, perhaps, and this bill in effect gives the enforcement of
those rights to the Attorney General, do you run into any constitu-
tional problem by limiting tlie scope of these rights to hotels, motels,
and other public places-eating houses, motion-picture houses, et
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cetera; and by not including barbershops or bowling alleys or hos-
pitals. I think we agreed yesterday that barbershops, except in
terminals, were not covered by the bill; that bowling alleys were not
covered by the bill; and, of all places, hospitals were not.

Mr. KBENNEDY. Senator I would like to try to point out that they
might be rights, some of these matters, but they are not constitutional
rights at the present time, tuder the Constitution.

It is one thing, Senitor, if we are going to go back into this again,
it is one thing, an a railroad terminal, bus terminal or an airport, but
it is something far different if there is no State involvement in it what.
soever and it is a. privately owned establishment. You do not, at
least at the present time, have constitutional rights to be served at a
privately owned establishment. It is not a violation of your constitu-
tional right at the present time if you are deprived of your right to
go into abarbershop.

I mean the courts have never extended it that far, that you have a
constitutional right.

In my judgment it is a serious a very serious question of whether
you have a constitutional right that is written into the Constitution
understood in the Constitution, to be served at a privately owned hotel
or motel, for instance.

Senator PASTORr. I thought you said the question wasn't whether
or not you have a right to do it.

Has anyone the right to deny you because of your color?
MAr. KNNDYr. Yes.
Senator PASTORE. A constitutional right
Mr. K1ENN Y. No ,not at the present time.
Senator PAJORa. ban anyone deny you because of your color, con-

stitutionally
Mr. KENNEDY. Yesa thus far.
Senator PASTOR& . I don't believe that. That is fundamental in the

law, because we are all entitled under the Constitution equal protec-
tion of the law and the same rights and privileges and amenities under
the law. That is given to you by the Constitution. Yot don't have
the right to be served, but you do have the right not to be denied
service because of your color.

Mr. KCENNir. Senator, if you owned a small establishment and
you just didn't happen to like Negroes-let's say you owned a oigar
shop and you just didn't want to sell cigars to Negroes or Irish or
red-headed secretaries: You may have a constitutional right to refuse
to servo those individuals. At least there has been no court decision,
Senator, at the present time.

Let me say this: This was all gone into in great detail in the de-
cisions that were handed down by the Supreme Court this spring.
Justice Douglas was the only one who held fgrh strongly that you
have a constitutional right to be served in any of these insttutibns,
any of these places. All the other Justices' handed down thel de-
cisions based on the fact that there had t6 be some Stato involvement;
that if there wasn't a State involvement then you didn't have a consti-
tutional right

It mihtbe clear to you, Senator, but I just say that, as far as the
courts have held at the present time, you do hot have a constitutional
right to be served. That is why this law, the statute, as thb Senator
pointed out, is necessary.

21-844-8-pt. 1-11
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Senator LAsoi. And that is why 1988 is not applicable or is not
available to the ordinary man who feels he has been offended.

Mr. KENNEDY. For these kinds of establishments; that is correct.
There are establishments, Senator, where you get into State in-

volvement. For instance, there was a restaurant, in Maryland and
the owner of the land had leased it from the State and an individual
had been denied the right of service there. The Supreme Court said
that he had a constitutional right to be served there because the State
was involved.

The sit-in cases that have been decided last spring were decided on
the basis that there was State involvement, there was a local ordi-
nance. The State, in some degree, was involved. But they didn't
pass on the question of whether, for instance, in Boston, or Rhode
Island, you could discriminate against an individual because lie was
a Negro.

What we are attempting to do is for Congress, which clearly has the
authority to pass a law, to make sure that it is completely understood.
It may not be written into the Constitution; it may not be a basic
constitutional right; but Congress can pass a law based on the Con-
stitution ensuring that those rights are present.

That is what we are attempting to do through this legislation.
The CHAIRMAN. The Senator from Oklahoma.
Senator MONRONEY. Since the authority, then, to do this resides

strictly in the interstate commerce clause, and only in things legiti-
mately affecting interstate commerce, would it be a yalid action of
the Federal Government to order the Attorney General to enter into
a suit or other matters Have you ever given any thought to an
amendment perfecting the 14th amendment that clearly specifies con-
stitutionally that citizenship rights shall be obtainable in all walks
of American life regardless of race.or color or previous condition
ofservitudel

Mr. KENNWsYr I think that based on the commerce clause and based
on the 14th amendment, I think that we have already authority to-

Senator MONRONEY. But. you are basing it, you say, on tie com-
merce clause. And yet there are many, many people in this country
who doubt the wisdom of stretching the commerce clause that far,
because if you can exert police powers against discrimination in the
States, which is for a good purpose, you can exert police powers to
require licensing of every line of American life under the same inter.
pretation of the interstate commerce clause.

You are not basing it on citizenship rights, you say; you are basing
it on public good. But the flow of interstate commerce can be justified
in almost every walk of life to the extent that it can be identified in
these particular areas thatyou specify.

Therefore, where is the stopping place Where is the cutoff
The CHAIRAMAN. The stopping place is how far Congress in its

wisdom wants to go. We can't change the commerce clause. That
is there, like all the other constitutional provisions, .

Just.. how far do we want to got Conceivably under the commerce
clause if things are purely in interstate commerce you can do many
more things than we have done.

Senator Mow oNY. Let's get the Attorney General to agree to
that, then.

154



CIVIL RIOHTS-PUBLIC ACCOMMODATIONS

Anything, as the chairman says, that Congress declares to be inter-
state commerce, is within the powers today of the Federal Govern-
ment and the Congress to enact; is that correct

Mr. KFNNEDY. Congress can enact a law and the Supreme Court,
or courts, can lind it didn't affect interstate commerce, and therefore
it is not effective.

Senator MONRONBY. This is just what I am arguing about; that we
have to look at least to the courts, and have to look at the common-
sense application of the movement of goods in interstate commerce,
and the burden on interstate commerce.

Mr. KENNEDY. That is correct.
Senator MONRONEY. And determine whether it is a legitimate ex-

tension of Federal powers for the constitutional purposes of regulat-
ing and directing and protecting the flow of commerce between the
several States.

Mr. KBNNDY. Yes.
Let me say that I don't think there is any question. If you look at

the statistics and talk to the businessmen of our Southern States, or
northerners who have business in the South, you'll find tlat this has
had an adverse effect on the flow of goods in interstate commerce.

Senator MONRONEY. On those who were interstate; right.
Mr. KBNNEDY. Right.
Senator MONRONY. Kress and Woolworth had trouble because they

were discriminating at their lunch counters in the South, and they
were picketed in New York City. There is no question about that.

That is the point I was trying to make yesterday. There is no
question in Iny mind that if there are interstate operations, Congress
has authority to regulate.

To put a "Mom and Pop" hamburger stand, in a small towh in
Arkansas or Tennessee under interstate commerce simply because
they serve hamburger meat that comes across the State line I think is
stretching the Constitution.

Senator TIlURMOND. Mr. Chairman. ,
The CHAIRMAN. Just a moment,
Of course when we talk about the Constitution, we can't stretch it;

we can't restrict it or do anything. It is there.
We are not amending the Constitution.
The Court has held. over and over again that the power of Congress

over interstate commerce is not confined to the regulation of commerce
between States; It extends to those activities intrastate which so affect
interstate commerce or the exercise of the power of Congress over it
as to make regulation of them appropriate means to the attainment of
a legitimate end, the exercise of the granted power of Congress to regu-
late interstate commerce.

Congress can go a long way under the interstate commerce clause.
But this is the wisdom, I hope the wisdom, of Congress--,
Mr. KENNEDY. That is c6rre ,
The CnALMAN continuingnt. Not to abuse, let's say, the power that

exists and, is there under the interstate commerce clause.
Mfn KNwmmr That is coiret.
The CHARMAN. It is theie. ,We cant change it. i
Mr. K NTzr. I think it has been established, as discussed before,

it has been established that the commerce clause extends over these
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kinds of establishments that we suggest and recommended be covered,
Senator. I think it is quite clear.

If you and other members of the committee feel that it shouldn't
extend that far, that you don't want to have this bill extend that far,
that is up to you. There is no question that we have the constitutional
authority to do it.

Congress has done it in the past, has covered these kinds of estab.
lishments. You have the right and the authority to cover them at the
present time.

And it is clear that the discrimination that has been practiced in
these establishments has had an adverse effect on interstate commerce.
There is no question but that the Supreme Court would uphold the
constitutionality.

But if this committee, as I said before, if you feel that you don't
want to go that far, as you have on other bills-you have had cutoff
lines on minimum wage, or whatever it might be on other pieces of
legislation-certainly that is the right of Congress.

But there is no question, Senator, that you have the authority to
pass this law under the commerce clause. And you are not stretching
the Constitution, and you are not establishing any new principle that
hasn't been established long, long ago.

Senator MONRONEY. It evidently was the intent when this adminis-
tration recommended the increasing of the wages under the Wage and
Hour Act to put, as I recall, a million dollar volume limit on the act,
Under that bill a firm was not to be considered in interstate commerce
unless its volume of business exceeded $1 million a year. This was a
precaution based on size. I didn't agree that it was a proper limita-
tion. But anyway the administration felt some limitation was there.

Mr. KENN DY. That is correct.
Senator MONRONaB. Yet in this bill you have no limitation as to

whether they are actually in interstate commerce, and give no weight
to thb desire of the business owner to serve interstate customers or
effect interstate commerce in any way.

This is why I find it possible to understand that 50 or 60 percent
of these facilities covered by this bill which are legitimately connected
by multi-State ownership, by servicing and meeting transportation
requirements on interstate highways, by providing service to buses
that are in interstate, and various things like that, could be properly
judged to be in interstate commerce.

But to blanket them all in, without regard to the service that the
individual operation renders, seems to me to be going farther than
the interstate commerce clause was intended to cover.

Mr. KENNIDI. Let me just say, Senator, that the decisions that
have been handed down show quite clearly that you have that
authority. I can give you innumerable decisions.

Senator MONRONEY. You did yesterday on oleomargarine.
Mr. KENNEDY. It shows quite clearly that you have the authority.
This committee and Congress decided that they wanted to cut the

minimum wage off to a million dollars.. They didn't have to do that.
I think for various other reasons you didn't want to requiresome of
the smaller establishments to pay $1.25 an hour.

Mabe you are going to decide here, in this committee, and in the
Congress, that you don't want to prevent smaller establishment from
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discriminating. Maybe you want to permit them to discriminate, if
they want to discriminate. That can be decided by the committee.

But you have the authority, Senator, quite clearly, from all the
Supreme Court decisions, innumerable decisions; you quite clearly
have the authority.

Maybe you don't want to exert that authority and exert that power;
but you certainly have it.

Senator MONRONEY. Many of these you recited yesterday were valid
because they were under the Pure Food and Drug Act. Obviously,
if you are going to allow improper drugs to be sold in a big establish-
ment you are going to have to permit it in a small establishment.

Mr. KENNEDY. You are not going to let big establishments dis.
criminate, and small establishments you are going to allow to
discriminate?

Senator MONRONEY. This is because the establishment moves no
product in interstate commerce. It serves people perhaps moving in
interstate commerce.

Mr. KENNEDY. But you cover-
Senator MoNRONEY. Therefore, the test of interstate commerce

would be whether they are serving local people or whether they are
serving people from other states.

Mr. KENNEDY. But you applied it to the smaller establishment for
the Pure Food and Drug.

Senator MONRON.Y. That's right. That is a health matter.
Mr. KENNEDY. But you said you had the authority to do it for

that.
Senator MONRONEY. I think you would have to if you are going to

have an effective drug bill, to make it apply to the safety of the Nation.
I think that isa police power.

Senator LAUSOnE. Will the Senator yield?
There is a definite principle in constitutional law that your right

to protect your safety and your health is one absolute in Government.
And many of these decisions cited by the Attorney General involve
that principle: when health or safety is involved, there is an inherent
right in the Government to deal with it. And that principle is the
one that was applied in declaring constitutional the zoning laws
which allegedly stole property rights from owners. The court says
you may reasonably zone, providing it is related to the maintenance of
safety and health. You cannot zone if your purpose is to improve
the esthetic and scenic environment in a zoned area.

That is a well-established principle, and the Senator from Okla-
homa is correct when lie says that you have the principle of safety
and health involved.

Mr. KENNEDY. I just say, Senator, this has nothing to do with safety
and health, with all due respect. It has to do with the conumerce
clause.

Senator IAtyscnR. I understand that,
Mr. KNNF.DY. Those laws were passed under article I, section 8

of the Constitution. And to cover those institutions, the smaller
institutions under the commerce clause, you have to say that they
have an effect on interstate commerce. That is my only point.

I don't disagree with your point about zoning laws, which are local.
But the reason you passed some of these other laws, and the reason
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this committee approved of them, was because they had an effect on
interstate commerce.

The CuRAIMAN. This is a question of public policy and how far
Congress wants to go under the authority of the commerce provision
of the Constitution.

Mr. KENNEDY. That is correct.
The CHJAIRMAN. We don't necessarily need to go too far. The clause

is there.
Mr. KENNEDY. That is correct.
The CHAIRMAN. When you use the commerce clause for a social

objective there is plenty of precedent for that, too. We did that in
the Mann Act; we did that in the Pinball Act, and the gambling
regulations for social reasons. We don't have to do this. It is a matter
of public policy.

The commerce clause is there. We can't stretch it, restrict it, or
do anything with it. It is there. The Constitution will not change
unless we have a constitutional amendment.

Now it is a question of public policy, and there will be some differ-
ences of public opinion in the committee as to how far we should go as
a matter of public policy under the authority we have in the commerce
clause.

Mr. KvNN.DY. That is correct. And that is I think Senator
Monroney's point.

The ClHARMAN. I don't know how I could put it more simply.
We had two on this side, so I won't be accused of some partisanship

or something like that.
The Senator from New Hampshire.
Senator CorroN. I won't' take but 1 minute.
The CHAIRMAN. You can take two for one.
Senator CorroN. I think the majority side of the committee ought

to have these last minutes. But I think perhaps, Mr. Attorney
General, there is one matter that you and I both would like to clear
up.

I read yesterday's record and I was a little bit disturbed. What-
ever may be our approach to these delicate questions, I for one, and
I am sure everybody on this committee, want to help in making sure
we know exactly what is in this bill.

You and I had a colloquy, for instance, about what was covered with
reference to barbershops. And I remember that you mentioned the
matter of how many interstate travelers were served in barbershops,
and a barbershop near a State line might be in a different category than
one in the interior of a State.

We are both forgetting something.
For instance, every time I go into a barbershop I see a whole row of

bottles in front of me. -I have never had a haircut when the barber
didn't try to sell me four kinds of hair tonic. I can understand
your overlooking that because most of the Kennedy brothers don't
need any hair tonic, Idon't believe.

But the point is that all these supplies in barbershops, in beauty
parlors, are in interstate commerce.

I just want to know if perhaps you wouldn't want to clear this
record up a little bit,: It strikes me that in its present form the bill
covers a large number of these establishments about which you at
least impliedsome doubt yesterday.
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Do you care to clear that up further?
Mr. KENNEDY. I would be glad to give you a memorandum on it,

Senator. I think that the pertinent passage here is 3(i), that-
goods, services, facilities, privileges, advantages, or accommodations offered
by any such place or establishment are provided to a substantial degree to inter-
state travelers.

It is a question also of whether you apply (ii), which says:
A substantial portion of any goods held out to the public by any such place

or establishment for sale, use, rent, or hire has moved in interstate commerce.

It was our purpose that, if the primary point of a particular estab-
lishment is one of. service-which is true of a barbershop, for in-
stance-it should be covered by (i) but not because it might also do
on the side a little bit of what is covered under (ii).

Senator CorTTm. Would you say now that barbershops are in or out
on this bill in the present format

Mr. KENNEDY. I will give you the same answer I gave you yesterday.
The point that. you are making I believe, is that a substantial portion
of any goods held out to the public by any such place or establishment
for sale, use, rent, has moved in interstate commerce. I believe that
is your point.

Senator CorroN. My main point is that I would express the hope
you might see fit perhaps to give us a further memorandum that
would aid to clarify this.

Mr. KENNEDY. That would be fine.
Senator Corwo-. I don't believe we should be passing a bill that

would leave people in doubt.
Would you agree with that?
Mr. KENNEDY. I would be glad to do that.
Senator ComON. Would you agree as a matter of principle that

we ought, as far as possible, to have whatever law is passed, if one is
passed, to leave people clear, understanding whether they are in or
out?

Mr. KENNEDY. I agree with you.
Senator COTON. Thank you.
The CHAIRMAN. The Senator from South Carolina.
Senator THURMOND. Mr. Attorney General, I want to say that I

agree with you when you say that a person does not have a constitu-
tional right to service in a private restaurant.

Mr. KENNE)D. Senator, what I said was that the Court hasn't yet
passed on that question.

I was asked I think specifically by a member of tihe committee on
whether I felt that that individual had a constitutional right to
service, and I said that I would rather not pass on that at the mo-
ment; that we are preparing a brief on that point, which we might
very well submit to the Supreme Court.

Senator THURMOND. Even if this bill is passed, then there would
still not be the constitutional right to service in a restaurant or hotel,
merely a legislatively created right; is that not right t

Mr. KENNEDY. What you would establish by the passage of this
bill.

Senator THURMOND. Would be a legislative right?
Mr. KENNEDY. That is right.
Senator THURMOND. And not a constitutional right?
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Mr. KENNEDY. Unless you passed an amendment to the Constitu-
tion, or unless it was held to be covered under the 14th amendment.

Senator THURMOND. Of course our position is that if you attempted
to pass legislation that would create this legislative right, that this
would violate the 5th and 14th amendments which provide that a per-
son cannot be deprived of his life, liberty, or property without due
process of law.

We feel that to have the Government come in and direct the use and
the control of a person's private property and the taking of their prop-
erty, is depriving him of the use of that property and is a violation of
the constitutional provisions.

Mr. KENNEDY. Could I ask, Senator: Was that point raised-and I
do this in all deference-was that point raised when South Carolina
had their legislation and laws and ordinances which ruled that an
establishment could not serve a Negro

Senator THURMOND. In South Carolina many of the ordinances
have been repealed. But it is a voluntary situation in which to serve
them. There is no prohibition in most places, if not all places, in
South Carolina. That is a voluntary right. If they wish to serve,
OK. If they do not wish to serve, then we feel they cannot be re-
quired to serve.

Mr. KENNEDY. Senator it was specifically written in a number of
ordinances at least in South Carolina that you could not serve Negroes.
Was that question--

Senator THURMOND. Those I think most of them, have been re-
pealed. One was repealed in Greenville recently.

Mr. KENNEDY. I was just wondering-
Senator THURMomN. You referred to the one in Greenwood, I be-

lieve yesterday. It has been repealed.
Mr. KEz ~ DY. I was questioning whether this same point was raised

at the time those ordinances were passed
Senator TnUR oND. I don't believe those ordinances have been

checked. I don't believe that they have.
While we are speaking on this general subject, I would like to ask

you: A great many people are concerned about this Black Muslim
movement. I have seen a film and I have read about their taking
target practice, judo practice, and other things, showing that they
ar getting ready for combat and violence and trouble. I am just
wondering Mr. Attorney General if you have looked into this move-
ment, and if you consider them a threat, and if anything is being done
about itt

Mr. KENEDY. We are aware of their activities, Senator, and where
there is an indication that they might threaten the security or violate
the laws of the United States we are making investigations.

Senator TituRMOND. So they have been looked into. And you are
aware of the situation

Mr. KERNEWD. I would say that wherever we have found that a par-
ticular individual or group is advocating violation of Federal laws,
or activity involved in what might be a violation of Federal law, we
are making an investigation.

Senator TlURMOND. Have you seen any similarity between them and
the Nazi Party, so to speak

Mr. KERNEDY. -The what
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Senator TIIrRMOND. The Nazi Party that we have in this country,
with headquarters in Virginia I believe.

Mr. KENNEDY. I don'tbelieve so.
Senator TIHURMOND. Have you seen any similarity between their

preparations for combat such as judo training and target practice,
nnd so forth, and the same kind of training that the Nazi Party mem-
bes I understand receive

Mr. KENNEDY. I think that in principle, and in motivation, that
they are perhaps closer to the Ku Klux Klan, Senator. I don't think
the Nazi Party is a good simile.

Senator TIURMOND. Mr. Chairman, I believe under the rules we
have to suspend how, since the Senate is going into session. So I
will discontinue.

The CHAIRMAN. Under the rules if any member makes the rule,
since the Senate is in session, we will have tosuspend.

I hope that the Senator from South Carolina will allow me just a
minute here.

Off the record.
(Discussion off the record.)
The CHAIRMAN. We will recess until tomorrow morning at 10

o'clock.
There are three Senators who wanted to be heard today. We had

to postpone them-Senator Hart, Senator Cooper, and Senator
Keating. They have been here and are anxious to testify. We will
try to do that tomorrow morning.

The Attorney General will come back tomorrow morning. So we
will recess until 10 o'clock tomo'-ow morning.

(Whereupon, at 11:58 a.m., the committee was recessed, to recon-
vene at 10 a.m., July 3, 1963.)
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WEDNESDAY, JULY 3, 1963

U.S. SENATE,
CoMMrrrITEE ON COMMERCE,

Washington, D.C.
The committee reconvened at 10 a.m., in room 318, Old Senate Office

Building, Hon. Warren G. Magnuson (chairman of the committee)
presiding.

The CiAIRMAN. The committee will come to order.
There are several Senators that will be here in just a minute or two.

But we would like to conclude this portion of the hearings this morning
if possible. So we will begin right on time and the Attorney General
is back this morning.

When we recessed last evening, the Senator from Ohio evidenced a
desire to ask the Attorney General some questions on this matter.

So we will be glad to hear from the Senator from Ohio.
Senator IAusoirE. I will proceed first with a discussion of the

various parts of te bill intending to ascertain whether the provisions
in this bill are in substantial comparison with the provisions of the
bill of the act of i75.

Now, directing the Attorney General's attention to the bill, it is
declared that this bill shall be known as the Interstate Public Ac-
commodations Act of 1968. That is on the very first page of the docu.
meant, And in the preamble there are set forth the wrongs, the alleged
wrongs which are sought to be rectified by the bill. Now on page 2 in
paragraph (b), the bill deals with the purpose of providing for

egroes and members of minority groups the right to lodging in places
that hold themselves out to provide service. Am I correct in thatt

FURTHER STATEMENT OF HON. ROBERT Fd KENNEDY, ATTORNEY
GENERAL OF THE UNITED STATES

Mr. KENNED . Well, (b) outlines the desire that Negroes and other
members of minority groups have in traveling interstate.

Senator IAsonIE. And then paragraph (o) outlines the desire that
Negroes have in obtaining services in restaurants. Am I correct in
that?

Mr. KENNEDY. That is correct.
Senator LAUsoCn. And paragraph (d) outlines the desire which

they have in procuring equal accommodations and services in places
of public entertainment, served primarily by actors and others who
cross State lines.

Mr. KENNEDY. That is correct.
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Senator LAUSCHE. And then paragraph (e) outlines the desire which
they have in obtaining service in retail establishments such as depart-
ment stores and others in certain places.

Mr. KENNEDY. That is correct Senator.
Senator L.usC80:HE. Then paragraph (f) describes the situation that

many cities desiring to obtain conventions find it impossible because
those who are holding the convention refuse to go to areas where dis-
criminatory prejudicial practices are in effect against minority groups.
Is that correct?

Mr. KENNEDY. That is correct, Senator.
Senator LAVrSCHI. Then paragraph marked (g) declares the dif-

ficulty of certain communities in achieving economic growth because
they are unable to obtain skilled employees who do not go to the area.

Ar. KENrNEFr. That is correct, Senator.
Senator LAUSe IE. Now, paragraph marked (h) describes that in

certain areas of the country there is governmental participation and
encouragement in the practice of discriminatory prejudicial methods
against minority groups.

Mr. KENN.EDY. That is correct, Senator.
Senator TLAuscti,. Now we come to paragraph (i), the statement is

contained in it that to remove these inequalities there is authority in
the Congress under the:provisions of the 14th amendment and an
article of the Constitution known as the interstate commerce clause.

Mr. KENNEDY. That is correct..
Senator LAvuscini Am I correct in saying that all of the material

down to the end of page 4 is a sort of a preamble t
Mi'. KENNEDY. That is correct, Senator. It gives the basis on which

the bill is predicated.
Senator LIusCI.E. Now, then I take it. that the Office of the At-

torhey General when' it as told by the Prasident what wrongs he
wanted corrected by law proceeded to make a study of the existing
decisions, if any, applicable to similar situations in the past.

Mr. KENNEDY. Vell, that is one of the steps we took; yes, Senator.
Senator LAUSO6H. In making this study of how you carry into ef-

fect the President's recommendation, one of the important pronounce-
ments of the Supreme Court was found in the Civil Rights Cases of
1883.

Mr. Kr..%nEY. That is correct, Senator.
Senator LI.scnE,,And I take it you lad your staff members

examine the context of that decision?
Mr. KENNEDY.' That is correct, Senator.
Senator LATIvcrsc,. And when you concluded you found that the

Supreme Couirt of the United States declared that the effort of Con-
gress to conlpel i strictly prlvato businessman to render service to all in
pursuance to the authority contained in the 14th amendment could
not be done.

fMr. KENNEDY. Had been declared unconstitutional in this 1888 case.
Senator L.Avsonp. We now get down to this decision again of 1888.

What is its present status? What is its effect and impact upon the
law?

Mr. KENNEDYr. It is presently the law of the land, Senator.
Senator ,.LArsnFHE. It is the law of the land ?
Mr. KEN, NEDY. That is correct,
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Senator LAvUscE. The law of the land therefore is that no business.
man holding himself out to sell services or goods can be compelled
to accept as patrons all who wish to be accepted, but may discriminate.
Is that correct

Mr. KmENNiD. No, it really isn't.
Senator LAUsona You say it is the law of the land. Now what

is the law of the land with regard to the ability of any court of the
United States to compel a businessman to render service to all who
come to his establishment?

Mr. KENNEDY. Well, there is a Supreme Court decision which you
mentioned that rules that legislation passed by Congress 80 years ago
or 90 or 95 years ago to require hotels, motels, variety stores, eating
establishments, restaurants, if they open their doors to the general
public that they must serve one and all alike. Legislation passed
to require these establishments to open their doors to all alike based
on the 14th amendment is unconstitutional.

Senator LAvsons. We agree on that, and that is that the Supreme
Court says that the efforts of the Uongress to pass legislation in pur-
suance to the 14th amendment compelling businessmen to open their
doors to all equally is unconstitutional and invalid. Is that it?

Mr. KENNDY. Now, may I just add something
Senator LAuscH~ Is.that a correct restatement of what you said?
Mr. KP.xNNE . Yes. ButmayIaddsomethingtothatt
Senator LAusonr. Yes, you may.
Mr. KENNEDY. That is the law of the land at the present time based

on a decision 80 years ago
Senator LAUSOIE. Well, I will get to that.
Mr. KENNEDY. But I want to get in there that the situation has

changed.
Senator LAUSOHE. We are now speaking about the 14th amend-

ment as it was looked upon in 1883.
Mr. KENNEDY. Thank you, Senator.
Senator LAusona The other day when I questioned you, you read

at great length from the dissenting opinion of Justice Harlan; is that
correct?

Mr. KENNEDY. I read from it, I didn't know it was at great length.
Senator LAUSOHrE. How many judges were on the Court at that

time?
Mr. KENNEDY. I believe there were nine.
Senator LaUsocia Well there were 9 for a long time back and

there are 9 today, except that there might have been more in 1986 if
the law had been passed to make it 15. How many judges joined in
the dissenting opinion of that decision?

Mr. KENNEDY. I think it was 8 to 1.
Senator LAusIon. So there were eight on the majority side and

one on the minority; is that correct?
Mr. KENNEDY. That is correct.
Senator LAUveoH. .I observe that the Chief Justice of.that'Court

at that time was a Mr. Waite who came from Toledo, Ohio and was
appointed by Rutherford V. Hayes, also an Ohioan, the President.
I observed also that Justice Matthews who was on that majority group
came from Cincinnati Ohio, and in studying it I 'couldn't help:but
think that Grant and Hayes and Garfield all from Ohio were trying
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to do for Ohio what the Kennedys are trying to do for Massachusetts.
Mr. KENNEDY. I don't know whether to say thank you or not,

Senator.
Senator LAUSCIIE. Well, now, then, at least based upon means of

communication, means of transportation in 1883, eight judges declared
the act of 1875, which in substance is similar to the act of 1963, as
being unconstitutional.

Mr. KENNEDY. Senator, if I may say so, you left out an extremely
important point.

Senator LAUSCiE. On the basis of the 14th amendment?
Mr. KENNEDY. Adding that.
Senator LAUsCIE. Do you consider the 1875 act now invalid?
Mr. KENNEDY. Yes.
Senator LAtrsonE. That is I haven't checked to see whether it was

repealed. It would seem to be invalid.
Mr. KENNEDY. It was declared invalid.
Senator LAUscHIE. On the basis of the Supreme Court's pronounce-

mentt
Mr. KENNEDY. That is correct, Senator.
Senator LAvsclHE. Well, if it is invalid I saw something in it, some-

thing most interesting. It provided that any Attorney General who
failed to prosecute for the violation of this act would be guilty of
a crime subject to sentence by way of monetary fine and imprison-
ment. Inow wantto get down to it

Mr. KENNEDY. Could I add something about that bill There is
one other difference which is that in the bill of 1876 there were crim-
inal sanctions which are not contained in the legislation we have
offered. So there are those two important differences.

Senator LAUsonE. You take the position that it was only under the
14th amendment action that this decision can be taken as determinative
that no such law could be passed ?

Mr. K.NNEDY. That's correct.
Senator LAusonE. But you now think that using two means of

achieving an objective one, the VIII article, the commerce clause
and, two, the 14th amendment, that with the present composition of
the Court you may succeed in having declared valid that which was
declared invalid th 1883 t

Mr. KENNEDY. Could I say what I think about an answer to that
question I

Senator LAUSCuH. Answer "Yes" or "No" and then say it,
Mr. KENNEDY. It's difficult. I would rather put in in my own

terms.
I think you could make a strong ar unent, Senator, about the

laws passed in 1875 and declared invalid imder the 14th amendment
in 1888 that the Court would still find them invalid and unconstitu-
tional at the present time. It's my personal judgment that they
would find them constitutional. They would find this legislation
based purely on the 14th amendment, constitutional because of the
great change that have occurred in the United States over the period
of the last 80 yeare-not because of the change in Court, but because
of the changes that have transpired in the United States.

But I think also you can make a very valid and reasonable argu-
ment on the other side that they might find it unconstitutional.
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However, I don't think you could make a valid argument that they
would declare these laws unconstitutional under article I, section 8,
not just on the makeup of the Court at the present time but on deci-
sions that have been handed down in the Court over the period of the
last 50years.

I think it is quite clear this legislation would be declared constitu-
tional under article I, section 8. There is a very good chance it would
be declared constitutional under the 14th amendment, but I can see
and recognize an argument on the other side.

In view of the fact that there was a Supreme Court decision of
1883, we would add an extra burden to this legislation if we put it
under the 14th amendment.

Senator LAuscim. In your personal opinion, you think that the
present Court would even, under the 14th amendment declare the
pending bill and also the act of 1875 as valid

Mr. KENNEDY. Well, I think that they would, on the pending bill.
Now whether the fact the law of 1875 had criminal sanctions, whether
that would make the burden even more difficult, I don't know. I think
that they would declare the present bill unconstitutional, however.

Senator LArsodn. That is your view
Mr. KENNEDY. That's correct.
Senator LA.SCHE. But you do say that there is great strength in

the argument and that the Court might not approve now-
Mr. KENNEDY. That's correct,
Senator LAUsciE. This bill?
Mr. KErNEDY. That's correct.
Senator LAuscIIe. In pursuance to the reasoning contained in the

1883 decision
Mr. KENNEDY. That this is not sufficient State action under the 14th

amendment. I think that is one problem, Senator.
Senator LAUSOHE. Yes.
Mr. KBNNEDr. The second problem I think in the legislation that

has been offered under the 14th amendment is that States could avoid
its effect by removing all State action. For instance, where there
are various establishments licensed, I think a State could remove the
licensing requirement and therefore there would be even less State
action than ere is at the present time and it would make 14th amend-
ment legislation difficult to enforce.

Senator LA soH. I wonder if you would explore another thought
and I'11 declare my definition of the proposition before I enter into a
discussion:

When the Supreme Court said that those to whom service was denied
in 1888 had no constitutional right or no right that could be created by
Congress in pursuance to the Constitution, it also implied that the
businessman by congressional action could not be compelled to render
service to all and open his doors to all. Now my question:

If the Supreme Court held that the Congress could not give the
general individual the right to demand service, it in effect also said
the Congress cannot compel the businessmen to render service. Is
that correct?

Mr. KENNEDY. Compel the businessmen to end discrimination and
therefore serve?

Senator LAUscIIE. Yes.
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section 8 as well as the 14th amendment. But I would think
basically without going through it provision by provision I would
concede that otherwise it is similar.

Senator LAUSCHE. Thank you very much.
Now in this section 8, there are four conditions that must be pro-

vided as set forth in subparagraphs marked (i), (ii), (ill), and (iv).
Mr. KENNEDY. That's correct.
Senator LAUSCHE. Do those four conditions apply to subpara-

graphs (1), (2), and (8).
Mr. KENNEDY. No, thel' just apply to paragraph 8.
Senator LAUscIE. Therefore, it must be concluded that subpara-

graphs (1) and (2) on page 5 are absolutes without any conditions
attached

Mr. KENNEDY. That is correct.
Senator LAuscuE. Am I correct in stating that subparagraphs

marked (i), (ii), (iil), and (iv) and containing conditions are only
applicable to subparagraph (8) 1

Mr. KENNEDY. That is correct
Senator LauscuE. Now let us read subparagraph (3) :
Any retail shop, department store, market, drugstore, gasoline station, or other

public place which keeps for sale, any restaurant, lunchroom, lunch counter, soda
fountain, or other public place engaged In selling food for consumption on the
premises, and any other establishment where goods, services, facilities, privy.
leges, advantages, or accommodations are held out to the public for sale, use
rent, or hire.

Why did you make the service in those businesses enumerated in
subparagraphs (1) and (2) absolute and those enumerated in sub-
paragraph (8) conditional!

Mr. KENNEDY. Because I thought the establishments in subpara-
graphs (1) and (2), were clearly per se affecting interstate commerce
and I thought there might be some question as far as (8) was
concerned.

Senator LAUsoHs. Well, what about, let's say, the motel within the
State that has transient guests and the6 are substantially in number
all from within the State. Why would the absolute right or obliga-
tion be imposed there?

Mr. KENNEDY. Well, because I think a motel or a hotel that opens
its doors to the general public, whether it takes transient guests from
outside the State or in large numbers still has an effect on interstate
commerce. The guests they take might affect some other hotel or
mote. that mighl handle a greater number of transient guests from
outside the State.

Senator LAUSonB. With regard to restaurants and lunchrooms and
lunch counters and soda fountains and other public places engaged
in selling food under subparagraph (8), to which four conditions are
attached I now get to the conditions: Condition 1-these are my own
words-He shallbe obliged to serve and to sell if-now the condition
(l)-the goods, services, facilities, privileges, advantages, or accom-
modations offered by any such place or establishment are provided to a
substantial degree to interstate travelers.

What is your definition of "substantial"?
Mr. KENNEDYr. More than minimal.
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Senator LAuscHE. Not very strong, is it? "More than minimal."
That. is, it then could be less than balance or equal as between
transients and domestics

Mr. KENNEDY. Yes.
Senator LAuscHE. Is that right?
Mr. KENNEDY. Yes.
Senator LAusoH. To be a "substantial" part of the business you

wouldn't have to show that he served more than a majority
Mr. KENNEDY. No.
Senator Lasor . Just so that it is more than minimal I
Mr. KENNEDY. That is correct.
Senator LArsocHn Wouldn't that mean that practically all would

come within that definition ?
Mr. KENNEDY. Well, any time that it affected interstate travelers

to a substantial degree, it would be covered.
Senator LAVSOln. You are referring to a different subsection now.

I'm directing it to section (i) only.
Mr. KENNEDY (reading):
The goods, services, facilities, privileges, advantage, or accommodations

offered by any such place--

Senator LAusOE. No, no. Subparagraph (i) on page 6.
Mr. KENNEDY. J thought that is what I just read.
Senator LAUsonB. That is:
He shall be obliged to berve and sell If the goods, services, facilities, privli

leges, advantages, or accommodations offered by any such place or establish.
ments are provided to a substantial degree to interstate travelers.

Mr. KENNEDY. Senator, I read subparagraph (i). You have 10
words that you add at the beginning which is perfectly all right with
me. But I still read the paragraph you were referring to.

Senator LI sonI You read what paragraph
Mr. KE NEDY. The paragraph you're referring to I read. You

have got about seven or eight words at the beginning that you have
added.

Senator LAUsoHB. Oh yes. That is right.
Well the words that I added were in order to give a connection.
Mr. k NNEDY. I don't object to it I say we are talking about

the same thing.
Senator LAUscHE. That is, I put it in compact terms: Any business-

man who sells services or goods shall be bound to acconnmodate all
equally. if-and I added that.

Mr. KNNEDY. That way you should say that any businessman or
establishment that opens its doors to the general public shall not dis-
criminate based on race, color, creed, or national origin if the foods,
services, and so forth.

Senator LAuscn. That is a different way of putting it.
Now under subparagraph (1), if it is shown that the establishment

was attended more than in a minimal degree by transients it would
be understood to be engaged in interstate oommercet

Mr. KENNEDY. Now where are you reading from
Senator LAV1usn . Page 6, subparagraph identified with numeral

fr. KiENNEDY. Yes
Senator LAusoHE. All right.
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Now going to the second condition:
It-

and this is reuse of the word "if"-
a substantial portion of any go0d held out to the Public by any such place orestablishment for sale, use, rent, or hire has moved I Interstate commerce

With regard to this condition you have the modern approach towhat constitutes interstate commerce as distinguished from the ortho-dox and established definition which declared that goods shall be con-sidered to be in interstate commerce when they are put in transit andare in transit until they reach their ultimate destination and haveassumed a station local state.
Am I correct in that
Mr. KENNEDY. Well, I'm using here, which I expect the commit-tee-
Senator LAUsoH. Well, what does the word "substantial" meantMr. KENNwED. may I just answer the last question which is a littlebit different frothm att
I'm using here the definition of "interstate commerce," the wholeconcept of Interstate commerce, based on the Supreme Court decisionsof what interstate commerce is at the present time.
Senator LAusonB. What is your definition of the word substantiall"in this second condition t
Mr. KmNNEDY. More than minimal.
Senator LAusonu. Wouldn't that practically cover everything?
Mr. KENNEDY. Itisgoingto coer aoo deal.
Senator, may I go through the explanation which I have alreadygone throu hf I think there are a lot of phrases and clauses in theConstitution of the United States, in bills that have been passed by thiscommittee and sent on to the Senate and House of Representatives,

bills that have been phed by the Congres of the United States whichar. difficult to definemathematically and I used as examples before,
when I appeared before this committee such clauses as "due processof law," or 'equal protection of the laws.

How does anybody know exactly what that means In my judg-ment, 99,9 percent of the people know whether they are or are notcovered. Now the small group--
Senator LAuSCIE. I'm not arguing with you.
Mr. KNNEDY. May I finish, please
Senator LAUSCoM. Tm trying to find out what the bill means.The CIAIRiAN. Let the witness finish.
Mr. K'tNiYt . There is going to be an extremiey small percentagewho will not know whether they are covered. So whit is. going tohappen with them, they are ultimately going to have a court case andthe worst thing that can happen to them is that they have to stopdiscriminating.
Senator LrAsons. I will talk to you on ultimately having a courtcase but let' finish this subject here.
Now going to the condlon identified with the numern 8, that isthe third one if the a tivitles or operations of sch place or establish.ment otherwie sub thntially affect interstate travel, what definitiondo you ascribe to the wod "substantially" in that subparagraph

mnarked (iII).
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Mr. KENNEDY. Again, more than "minimal."
Senator, may I also add there, what we are attempting to do is try

to avoid covering the very smallest of establishments, where the
individual lady or man runs his own establishment and lives on the
premises.

Senator LAUSOHE. I understand. I heard that yesterday and the
day before.

Iow may I ask you, do you contend that if you wanted to, you
could also reach the little establishment but that it is through grace
that you are disinclined to do so now.

Mr. KENNEDY. Well, I think that we would not have to have the
wording "substantial" in this legislation. We do not require it. It
is not required that we have the word "substantial." We added the
word "substantial" so it would be clear that w6 did not intend to
cover the very smallest establishments where it becomes a personal
relationship, or where it is a social matter rather than a business
matter. So, therefore, we put in the word "substantial" although it
is not required. If the committee wants to take out the word "sub-
stantial," that is fine with us. We put in "substantial" because we
didn't want to co:er the smallest establishments. I cannot give you,
Senator, as you say you have heard, a mathematical definition of that,
I would say It is more than minimal.

Senator LAUSIHE. But, now based upon what you have said, I con.
strue that it is out of good grace so as not to bring in the small
enterpreneur that you put in the word "substantial." Is that right

Mr. KIENNDY. I don't know if it is good grace. It is what we
thought was the proper way tb handle it.

Senator LAUvsiC. Well, you felt that it might be wrong to bring
in the little boardinghouse keeper and so on.

Mr. KNNEDY. You have described it as good grace. I say we
thought this was the proper way to proceed.

Senator LAUSOHE. Then you take the position that, under the Con.
stitution, you can practically cover everybody, emall and largest

Mr. KENNED. We can cover anybody whoe establishment affect
interstate commerce, Senator.

Now, if you want to find out what kind-
SenatorTLAscii. This is the last subject I will explore.
Senator PAsronE. We were mostly worried about the last question,

not the last subject.
Mr. KENNEDY. Goahead Senator.
Senator LAusonu. What's your defnition, as now tbnstltuted, of the

term "interstate commerce "
Mr. KENNEDY. Commerce between the States.
Senator LAUscHE. Oh, well, it must be more than that
Mr. KENN.DY. Senator, you are a lawyer.
Senator LAUsoCr . Yes, I know it.
Mr. KENNEzx . Well, you tell me then.
Senator LAuscHE. Well, I will tell ou.
The orthodox and classical definition was interstate ommerce shall

embrace the movenlent of goods between States and shall be splicable
from the time that the goods were put in transmittal until the tie
they were delivered to the ultimate destinatlop and assumed a static
condition for disposition to the public within the State.
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That classical definition, however, has been modified in the last 10
years, and I would like you now to tell me how it has been modified.

Mr. KENNEDY. Well, I would give you the same answer I gave be-
fore, or I would give you the same answer that you gave, which I
think is identical to my answer in some longer words without the "static
condition."

Senator LAuscuE. The new defi. ition.
Mr. KENNE .: Not.new definition. You have to go based on what

the courts have held and you pass laws in the Congress of the United
States that go beyond the definition you gave, which I think went out
about 80 years ago.

Senator lavsouH. Well, within the last 10 years the courts have held
and partially in accord with the quotation that you have in your paper
of presentation quoting Jackson; that is if there is the slightest im-
pact by what. is done within a State upon general commerce it hall be
construed as a squeeze and therefore bringing the action within the
definition of interstate commerce.

Mr. KxNNEDY. But Senator, your definition doesn't really help or
assist in this connection. It doesn't change it at all. We are arguing
about an entirely different matter when we talk about whether the
goods have come to rest or not,

Even under your definition, you are not getting any closer to it than
I am. Still these areterms which are difficult to determine mathemati-
cally even using your definition, which is really basically no different
than mine except on the question of whether something has become
static or not. But that is not the problem involved here.

Senator L]T scioi. But you may be arguing with me when I asked
you to define interstate commerce, and you say commerce between the
States. I would say itis not much help. I am pursuing this question
trying to.learn how far you can contend the Congress can ultimately
go in bringing within this philosophy the businessmen of the country.
That is theonl purposeof asking thatquestion. ,

Now there is a!li ittion that it must substantially affect. . I you
remove the word substantially' then in my opinion you practically
cover all and that is a subject that ought to be deeply meditated.
That is all I have to say.

Mr. KeNN T.Coul I say on that Senator, that you have passed
legislation in the congress of the United States which affects drug-
stores, which affects every restaurant. I have given some examples
of it. You have already passed legislation dealing with it. You
pas, legiplatlpn, her in the Congress.of the United States thattells
a restaurant in the United States how they should shape their piece
of oleomargarine if they, sell it to a customer. You have told them
what they have to put on theirmenus.

You have told them what color they have to put in. You have told
every drugstore in the United States how they are going to label the
bottle of aspirin upon their shelves. So you have done a great deal
here already. In other words, Senator, we are not coming in
here with, pny new princple. .You have a law in the State of Ohio
that you daye had for 60 or 70 years which bear on this very problem.
SSenato LaUor-E, What will happen to that law if this law is

p r. KEcDYr. it itis stilin effed.
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Senator LAUscaE. Will it be preempted ?
Mr. KENNEDY. No it will not,
You talk about Government affecting business. You have done

that in Ohio for 60 years.
Senator LAUSCHE. Ohio has attempted to give business a square

deal. It has not browbeaten it or threatened it with prosecution for
the purpose of procuring the achievement of an objective and I think
the Ohio citizens will not agree with you that it has attempted to
shackle or impose restrictions.

Mr. KENNEDY. Senator, could I answer
Senator LAUSCHE. Surely.
Mr. KENNEDY. Could I just say I am not saying that? All I am

saying, Senator is that you have already got this kind of law in the
State of Ohio, that you have had it for many decades, and you were
Governor of the State of Ohio with the responsibility of enforcing
that law.

Senator LAU8sotH The law we had in the State of Ohio was that
any businessman who failed to serve equally and impartially a person
who entered the business was subject to an action for damages.

Mr. KeNNEDY. We do not even go that far, Senator. There are no
damages in this case. We do not go as far as the State of Ohio.

Senator LAUSCuE. I understand. May I ask you-
Mr. KENNEDY. I just wanted to discuss it factually, Senator. There

are a good number of smokesoreens that are being built up about this.
I wanted to discuss the bill and legislation factually. Maybe some-
body is going to be against itbased on the facts in the bill and what we
are recommending but it should be on that basis, and not on something
else about it because that is not correct.

Senator LAscnE. I concur with all that you said in your written
document concerning the need of curing this wrong.

Mr. KENNEDy Thank you, Senator.
Senator LAUsoCH. However, I want to make sure that to cure one

wrong we may not be creating another.
Mr. KENNEDY. I appreciate that.
Senator LAusoi. 1By taking constitutional rights from other

people.
Mr. KNNEDY. I appreciate that, Senator.
Senator LAUsonu, All right. Now I have,to stop. I would like to

pursue this further. I have read your tabulation on pages 4 and 5 of
the acts that were passed and I find thai practically all of them have
involved safety, health, and the prevention of fraud. Those are differ-
ent questions than that involved m this bill today.

That is all I have.
The CHAIRAN. The Chair wants to state that the Attorney Geieral

said that he would be available to come back at any time during the
course of the hearing on some of these matters.

I might help clear up some of this about minimal and substantial.
The classic plea of those who are in interstate commerce cases was

that when the goods came to rest they were not interstate commerce
and the Court ruled on that in the Bplton case and then the Meat-
cutters v. Fairlawn Meats (853 U.S. 20), 1957, when the Court held
the act applicable to a retailer operating three meat markets in and
arpind Akron, Ohio, even though all of its sales were intrastate and
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That classical definition, however, has been modified in the last 10
years, and I would like you now to tell me how it has been modified.

Mr. KENNEDr. Well, I would give you the same answer I gave be-
fore, or I would give you the same answer that you gave, which I
think is identical to my answer in some longer words without the "static
condition."

Senator LAUscHE. The new definition.
Mr. KENNEwD. Not new definition. You have to go based on what

the courts have held and you pass laws in the Congress of the United
States that go beyond the definition you gave, which I think went out
about 80 years ago.

Senator LAUSOHE. Well, within the last 10 years the courts have held
and partially in accord with the quotation that you have in your paper
of presentation quoting Jackson; that is if there is the slihtest im-
pact by what is done within a State upon general commerce it shall be
construed as a squeeze and therefore bringing the action within the
definition of interstate commerce.

Mr. KRNNEDY. But Senator, your definition doesn't really help or
assist in this connection. It doesn't change it at all. We are arguing
about an entirely different matter when we talk about whether the
goods have come to rest or not.

Even under your definition, you are not getting any closer to it than
I am. Still these are terms which are difficult to determine mathemati-
cally even using your definition, which is really basically no different
than mine except on the question of whether something has become
static or not. But that is not the problem involved here.

Senator IAuscHE. But you may be arguing with me when I asked
you to define interstate commerce and you say commerce between the
States. I would say it is not much help. I am pursuing this question
trying to learn how far you can contend the Congress can ultimately
go in bringing within this philosophy the businessmen of the count ry.
That is the only purpose of asking that quest ion.

Now there is limitation that it must substantially affect. If you
remove the word substantially" then in my opinion you practically
cover all and that is a subject that ought to be deeply meditated.
That is all I have to say.
Mr. KENNED . Could I say on that. Senator, that you have passed

legislation in the Congress of the United States which affects drug-
stores, which affects every restaurant. I have given some examples
of it. You have already passed legislation dealing witlh it. You
pass legislation. herein the Congress of the United States that tells
a restaurant in the United States how they should shape their piece
of oleomargarine if they sell it to a customer. You have told them
what they have to put on their menus.

You have told them what color they have to put in. You have told
every drugstore in the United States how they are going to label the
bottle of aspirin upon their shelves. So you have done a great deal
here already. In other words, Senator, we are not coming in
here with pny new principle. You have a law in the State of Ohio
that you wae had for 60 or 70 years which bears on this very problem.

Senator LAUSCtE. What will happen to that law if this law is
passed f
Mr. KENEDY. It istil'in effect.

174



CIVIL RIOHTS--PUBLIC ACCOMMODATIONS

Senator LAUscuE. Will it be preempted ?
Mr. KENNEDY. No it will not
You talk about Government affecting business. You have done

that in Ohio for 60 years.
Senator LAUSCrE. Ohio has attempted to give business a square

deal. It has not browbeaten it or threatened it with prosecution for
the purpose of procuring the achievement of an objective and I think
the Ohio citizens will not agree with you that it has attempted to
shackle or impose restrictions.

Mr. KENNEDY. Senator, could I answer f
Senator LAUSOHE. Surely.
Mr. KENNEDY. Could I just say I am not saying that? All I am

saying, Senator, is that you have already got this kind of law in the
State of Ohio, that you have had it for many decades, and you were
Governor of the State of Ohio with the responsibility of enforcing
that law.

Senator LAUSHOE. The law we had in the State of Ohio was that
any businessman who failed to serve equally and impartially a person
who entered the business was subject to an action for damages.

Mr. KNNEDY. We do not even go that far, Senator. There are no
damages in this case. We do not go as far as the State of Ohio.

Senator LAscIm. I understand. May I ask you-
Mr. KENNEDY. I just wanted to discuss it factually, Senator. There

are a good number of smokescreens that are being built up about this.
I wanted to discuss the bill and legislation factually. Maybe some-
body is going to be against it based on the facts in the bill and what we
are recommending but it should be on that basis, and not on something
else about it, because that is not correct,

Senator AuscHE. I concur with all that you said in your written
document concerning the need of curing this wrong.

Mr. KENNEDy. Thank you, Senator.
Senator LAUSCHE. However, I want to make sure that to cure one

wrong we may not be creating another.
Mr. KENNEDY. I appreciate that.
Senator TAUSCoE. By taking constitutional rights from other

people
Mr. KENNEDY. I appreciate that, Senator.
Senator IAUSOHE. All right. Now I have to stop. I would like to

pursue this further. I have read your tabulation on pages 4 and 5 of
the acts that were passed and I find that practically all of them have
involved safety, health, and the prevention of fraud. Those are differ-
entquestions than that involved in this bill today.

That is all I have.
The CAIRMAN. The Chair wants to state that the Attorney General

said that he would be available to come back at any time during the
course of the hearing on some of these matters.

I might help clear up some of this about minimal and substantial.
The classic plea of those who are in interstate commerce cases was

that when the goods came to rest they were not interstate commerce
and the Court ruled on that in the Bolton case and then the Meat-
cutters v. Fairlawn Meats (853 U.S. 20), 1957, when the Court held
the act applicable to a retailer operating three meat markets in and
around Akron, Ohio, even though all of its sales were intrastate and
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oily slightly more than $100,000 of its annual purchases of almost
$900,000 came from outside Ohio.

So there the Court has ruled on a particular case where they got
down to some mathematics and they said:

We do not agree that the respondent's Interstate purchases were so negligible
that Its business could not be said to affect Interstate commerce within the
meaning of the act.

There are many cases where the Court has defined that.
Does anyone else have questions of the Attorney General at this

time?
Senator TIIURMOND. Mr. Chairman I just have 1 couple of ques-

tions. I don't want to delay him from his Cabinet meeting.
Mr. KENNEDY. I will go after jou finish.
Senator TITUROND. If you wish to go ahead I won't delay you.
Mr. KENNEDY. Thank you Senator. I am at your disposal.
Senator THuIMOND. Mr. Attorney General, since this bill, S. 1732,

says that this is the subject of regulation by Congress under the com-
merce clause then under the previous decisions of the Court the 50
States will no longer be able to regulate it because they have absolutely
nopower over interstate commerce.

Do you agree?
Mr. KENEDY, Could I have the first part of it again, please ?
Senator THnmR oD. Since this bill, S. 1782--
Mr. KENNEDY. Yes.
Senator TnuroNDo (continuing). Says that this is a subject of

regulation by Congress under th commerce clause then under the
previous decisions of the Court the 50 States will no longer.be able to
regulate it because they have absolutely no power over interstate
commerce.

Mr. KENNEDY. No; the States still will be able to regulate. They
will not be able to enforce a law which is contrary to the law that has
been passed by Congress and the law that is written into the Constitu-
tion of the United States. But they will be able to regulate the situa-
tion. In fact on page 9 section 6(b), we specifically set it forth.

Senator T1IURMOND. Under the Constitution, however, interstate
matters are under the jurisdiction of the Federal Governme.'.

Mr. KENNEDY. That is correct.
Senator TIUBMa ND. And if you are going to pull these accommo-

dations and services under the commerce clause, then the States would
haven jurisdiction.

Mr. KENiEDY. No, no; they could still have jurisdiction within the
State, Senator.

Senator THURMOND. How would they have jurisdiction then if the
National Government has jurisdiction under the Interstate commerce
clause.

Mr. KENNEDY. Because we specifically set it forth.
Senator THURMNDm. But can you set forth in an act of Congress

something that would violate the Constitution ?
Mr. KENNEDY. It would not violate the Constitution.
Senator THURMOND. It would abrogate the Constitution.
Mr. KENNEDY. You have many of those at the present time. An

individual steals an automobile and travels across the State line. It is
A violation of State and Federal law. There are many, many, many
acts.
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Senator THURMOND. Have those been tested I
Mr. KENNEDY. Yes; they have.
Senator THURMOND. Well, I would suggest that you look a little

further into this question because I think this is a serious question that
I am raising now. I would suggest you read the cases dealing with
the extensiveness of the comunerce clause beginning with i'bbon v.
Ogden in conjunction with the cases dealing with the exclusive powers
of the National Government, beginning with Oooley v. Board of Port
of Wardens of Piladelphia, down through Pennsylvania v. Nelkon
and I am inclined to feel that you might then agree that if this bill is
going to be based on interstate commerce where the States have no
jurisdiction-then if that is the theory that you are proceeding on,
the States would be deprived of jurisdiction and the National Gov-
ernment would preempt the field as was held in the Steve Nelson case
some time back.

Mr. KENNEDY. Let me just say, Senator, I deal with these matters
daily and, if I may say so, in all due respect, that that is not accurate,
because a State can have a law as all of you know, a State have a
law and the Federal Government can be involved in the same matter
and it does not affect the State laws unless the Congress specifically
writes it in, specifically set it forth or where the two laws are opposed
to one another to some extent. Then the Federal law takes precedence
over it.

Senator THURMOND. Well, in the Steve Nelon case they tried to
put verbiage in there that would preserve the State laws and in spite
of that the Supreme Court struck down the State law and stated
that when the National Government entered the field that the Na-
tional Government preempted the entire field on the question of sedi-
tion and that is the law today, is it not?

Did not the National Government preempt the field I
Mr. KENNEDY. In specillc instances, that is accurate where there

is a State law which is opposed to the Federal law or where it is
quite clear that the Federal Government intends to take complete and
absolute jurisdiction over the subject matter. But in the vast major-
ity of cases, that is not correct, and spetifically in this bill we set
forth that that is not correct. I call your attention to page 9 where it
says, "This act shall not preclude any individual or any State or local
agency from pursuing any remedy that may be available under any
Federal or State law, including any StAte statute or ordinance requir-
ing nondiscrimination in public establishments or accommodations."

I will be glad to furnish you a memo on that, Senator.
Senator TIURMoND. In the Steve Nelon case the Congress even

took precautions to try to preserve the State law and there was noth-
ing that was said in that law that was intended to indicate that it
would strike down the State law. Nevertheless, the Supreme Court
held that the National Government had preempted the entire field of
sedition and it seems to me that if you are proceeding here on the basis
of the commerce clause, the interstate commerce is the more correct
term, the interstate commerce clause, article I section 8, of the Con-
stitution that if you have jurisdiction on that feld, on that point then
how can the States have jurisdiction because the States have no juris-
diction except in intrastate matters and not in interstate matters.
So I do think it is worth your time to look into this.

Mr. KENNEDY. Fine; I will be glad to furnish a memo.
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The CHAIRMAN. The Attorney General may be excused from the
committee and he has gladly consented to come back here if we should
want him on any specific matter as the hearings proceed. He will
be available. There may be some other points that we might want to
cover.

If there is no objection from the committee we will excuse you
at this time and on behalf of the committee, I want to thank you
for your testimony on this very important matter.

Mr. KENNEDr. Thank you and members of the committee for their
courtesies.

(Following is the information requested:)

MEMORANDUM

Re possibility that enactment of S. 1732 would preempt or supersede State or
municipal laws requiring nondiscrimination in State public establishments or
accommodations
The question has been raised whether enactment of 8. 1732 would be regarded

as preempting the field and superseding State or municipal laws requiring non-
discrimination in public establishments or accommodations, despite the express
disclaimer of congressional intention to do so contained in section 6(b) of the
bill. The Department of Justice believes it to be clear that the bill would not
have that effect.

The Commerce Clause of the Constitution (art. I, sec. 8, cl. 3), vests in Con-
gress the power to regulate Interstate and foreign commerce. This power, how-
ever, does not necessarily operate to exclude all State power over commerce.
The States, by virtue of the police power and other regulatory authority, may
enact laws affecting commerce within the States. When the Federal and State
laws affecting commerce overlap, the question arises whether the State law is
valid or must give way to the Federal law.

It has long been settled that there are certain areas of interstate commerce
which, by their very nature, require consistent and uniform national regulation,
..ud in these areas the regulatory power of Congress Is exclusive, Cooley v.
Board of Wardens, 12 How. 298, 319. No State or local law is permitted to
regulate or Interfere with these areas of commerce. On the other hand, there
are areas of commerce in which Federal and State power overlap and in which
there Is concurrent regulatory Jurisdiction. In these areas, nonconflicting State
legislation is permitted unless Congress, in exercising its power over Interstate
commerce, clearly indicates that it Intended to preempt the field and to supersede
State legislation in the same area, Rice v. Sante Fe Elevator Corp., 331 U.S. 218,
230; cf. Pennsylvania v. Nelson, 350 U.S. 497. Thus, In considering the validity
of State laws affecting interstate commerce, two problems must be considered:
(1) Is the area of commerce involved within the exclusive jurisdiction of the
Federal Government; or (2) if the area is one of possible concurrent Jurisdiction,
did Congress expressly or impliedly preempt the field, thus superseding State
and local laws In the same area?

I

It Is the view of the Department of Justice that the requirement of nondiscrim-
ination in public establishments and accommodations affecting interstate com-
merce does not require a single national regulatory scheme within the exclusive
jurisdiction of the Federal Government. In an analogous situation, the Supreme
Court has recently indicated that there Is concurrent Federal and State Juris-
diction to prohibit discrimination, Colorado Anti-Diormfnrietton C(ommitsion v.
Continental Air Lines, 372 U.S. 714.

The Continental Air Lines case involved a complaint by an applicant for a
pilot position that he had been discriminated against because of his race, con-
trary to the Colorado antidiscriminatlon law. The antidiscrimination com-
mission found the facts stated In the complaint to be true and ordered the air-
lines to give fair consideration to the application. The Colorado courts set the
order aside, however, on the grounds that the Colorado law did not apply to the
airlines. The court reasoned that It would be an undue burden on interstate
commerce to apply a State antidiscrimination law to an Interstate carrier and
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that "the field of law concerning racial discrimination in the Interstate operation
of carriers is preempted by the Railway Labor Act, the Civil Aeronautics Act of
1938, and Federal Executive orders." 372 U.S. at 717 (footnotes omitted).

In deciding that the Colorado laws did not apply to interstate carriers, the
Colorado Supreme Court had relied upon Cooley v. Board of Wardens, supra,
for the principle that States have no power to act in areas of Interstate com*
merce which by their nature require uniformity. The court read Hall v. De
Cufr, 95 U.S. 485, and Morgan v. West Virgina, 328 U.S. 373, as indicating that the
field of racial discrimination In Interstate commerce was subject to the exclusive
jurisdiction of the Federal Government. In Hall a Lousitana law prohibiting
racial discrimination on Mississippi river boats was found to be an undue burden
on interstate commerce, and In Morgan a law requiring segregated seating on
interstate buses was found to constitute an undue burden. Both decisions noted
that State laws on .the subject were varied and conflcting, and pointed out that
chaos would result if interstate passengers were repeatedly required to change
seats in order to comply with the different State laws.

In reversing the Colorado court's decision, the Supreme Court pointed out that
under the Cooley decision the Federal Government has exclusive jurisdiction in
those areas of commerce which require uniform regulation. The Court empha.
sized that Hall and Morgan were decided at a time when State laws relating
to racial discrimination were in direct conflict with each other, thus constituting
a burden on Interstate commerce. Since it Is no longer constitutionally per-
missible for State laws to require segregation in interstate commerce, the Court
noted, the danger of conflicting State laws burdening interstate commerce no
longer exists. Accordingly. the regulation of this aspect of Interstate commerce
no longer requires a single uniform system. The Court found that this area
of regulation was not within the exclusive jurisdiction of Congress and that
concurrent jurisdiction rests with the States.

It is our view that the reasoning of the Continental decision applies with
equal force to the question whether the requirement of nondiscrpminatlon in
public establishments and accommodations Is within the exclusive jurisdiction
of Congress or whether it is an area of concurrent jurisdiction. On the basis
of Continental. we have concluded that the States have concurrent jurisdiction
in the absence of specific congressional intent to preempt the field.

ItI

Congressional intention to preempt the field In a particular class of legisla.
tion Is determined from the language of the legislation itself or from external
evidence of intent On occasion, Congress specifies that the States have con-
current Jurisdiction, see, e.g., 15 U.S.O. 77r. Ordinarily, courts will recognize
such a declaration of intent in the statute, Pennylvania v. NeIon, 850 U.S. 497,
500. We have no doubt that the courts would construe section 6(b) of S. 1732 as
recognizing the concurrent jurisdiction of the States and negating any Intention
to preempt the field.

Even if the language of section 6(b) were not as clear as It is, we are confident
that 8. 1732 would not be interpreted as preempting the field and superseding
existing State laws. In California v. Zook, 33 U.S. 725, 729, the Court noted
that the Intention of Congress Is not always expressed In the statute, "(b]ut
whether Congress has or has not expressed itself, the fundamental Inquiry,
broadly stated, is the same: does the State action conflict with national policy."
We think it Is clear that State antidiscrimination laws would not o,nflict with
national policy, but would, In fact, complement the national policy as expressed
in S. 1732. This conclusion Is supported by the decision In the Continental
Air Lines case:

"Continental argues that Federal law has so pervasively covered the field of
protecting people In interstate commerce from racial discrimination that the
States are barred from enacting legislation in this field * * *
'To hold that a State statute Identical In purposewith a Federal statute is

invalid under the supremacy clause, we must be able to conclude that the pur-
pose of the Federal statute would to some extent be frustrated by the State
statute. We can reach no such conclusion here" (872 U.S. at 722).

The Court held that State laws were neither superseded nor preempted by
the Federal laws, even though the Federal laws were silent with respect to con*
gressional intent.

Where Congress has specifically denied an Intention to preempt the field, as
in S. 1782, we are confident that courts would find concurrent Federal and State
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Juriediction to prohibit discriminatol in public establishments and accommoda-
tlon' in interstate commerce. Thus 8. 1732 would not be Interpreted as pre-
empting the field or superseding similar State or local laws.

The CHAIumic . All right. The Senator from Michigan wants to
be heard. Although he is a member of the committee he wants to be
heard as a witness in this matter.

STATEMENT OF ON. PHILIP A. HART, U.S. SENATOR FROM THE
STATE OF MICHIGAN

Senator Harr. Mr. Chairman I appear in support of legislation
which would assure to all Americans equal access to those goods,
services, and accommodations which are part of interstate commerce
in this Nation.

This oal President Kennedy has called upon the Congress to
achieve by enactment of appropriate legislation.

SIn his frst message on civil rights to the Congress in February of
this year, the President most eloquently spoke of the issue before this
committee:

No act is more contrary to the spirit of our democracy and Constitution-or
more rightly resented by a Negro citizen who seeks only equal treatment-than
the barring of that citisen from restaurant*, hotels, theaters, recreational
areas, and other public accommodations and faclitiee.

Facts which illustrate the problem are commonplace but demand
brief recall:

The American soldier traveling from his home to an oversea assign-
ment refused a cup of.obffee at alunch counter.

An American family driving along our Federal highways unsure
whether the restroom facilities are open to their children.

A diplomat from Ghana turned away when seeking night lodgings.
A teacher, a graduate of the finest of our universities, unable to

attend the theater in her hometown.
Before this committee are three bills. S. 1782 which the adminis-

ttati6on hls pro is" d ai which I join in supporting. S. 1622, which
Senator Humphrey and others joined with te in introducing oh May
27 of this year. This would apply to all facilities, services, or accom-
modations affecting commerce. And S. 1217, introduced by Senator
Javits, which deals with the subject of accommodations only at lodg-
ing places. These bills, in whole or in part, use the broad powers
available to the Congress under the commerce clause of the Constitu-
tion to reach and make unlawful patterns of racial segregation and
discrimination.
SOther bills'are before the Judiciary Comm itte of the Senate. They

seek the same general legislative objective utilizing powers derived
from the 14th amendment to the Constitution.

It is important that e have the most careful analysis of the ap-
propriate constitutional powers which are available on which to base
our legislative proposals.

For that reason a number of weeks ago I requested the American
Law Division of the Legislative Reference Service to prepare for my
use a memorandum op "The Power of the Cqngress To Prohibit Racial
Discrimination in Privately Owned Places of Public Accommoda-
tion."
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I suggest this memorandum be read by all who wish a better un-
derstanding of the very broad powers available under the Constitu-
tion to the Congress if we are to find--as we must-legislative solu-
tions for this national question.

The CHAIRMAN. I have that memorandum and it will be made
available to the members of the committee.

Senator ILrr. Whether we act, the scope of our actions, the reach
of the actions, these indeed are appropriately debatable. But I do not
believe a serious challenge can be presented to the question of whether
or not the Congress has authority to reach racial discrimination in
business and services subject to the powers of the commerce clause.

SCOPE AND BEACH OF THE POWER OF THE CONGRESS TO LEGISLATE
UNDER THE OOMMEROE CLAUSE

The power vested in the Congress "to regulate commerce with for-
eign nations, and among the several States" is broad and far reach-
ing. It is a specific grant of positive power to the Federal Govern-
ment. As stated in the Legislative Reference Service memorandum,
the power of Congress to regulate coommerce-
is a plenary power under which Congres can regulate and prohibit activitee
which would In no way violate the Commerce Clause in the absence of an act
of Congress.

Students of the Constitution agree that this is the most sweeping
and significant direct source of power available to the National Gov-
ernment, excepting only the power granted to the Federal Govern-
ment in the event of war or national erergeny.

Throughout our history the Congres has moved in many and
varied ways to meet the changing nature of our Nation' life and
economy, using as the basis for such legisation power derived from
this authority..unde' article I, section 8, clause 8.

One can find the use of this power In promoting the growth, ad-
vancing the cause, and protecting the flow. of goods and services mov-
ing in terstate commerce.

Obstacles and restrictions to the flow of Qomimere havO beetv re-
moved when they have arisen as a result of State legislation or cond-
tions within the States.

The Congress has relied on these powers to stimulate commerce.
Intrastate activities which interfere or obstruct i'f isubetamtial

way the freedom of commerce between the States have been prohibited.
Under the commerce clause, the Congress has legislated-and the

courts have upheld-the amount of wheat a. farmer can grow on his
farm, even if none of the wheat is to be old aitdall will 11 come
on the farm where it is grown.

Surely, if the control of growing aid: tricimg of peanutts dotthn,
tobacco, cheese, and milk ca be justified asa atete of seoud 'j*-
tional policy, under the cominroe elausethe right of ah AeritAh
citizen to consume or pucohae6 theoe same commn-oftes without re
striotion as to his rac ca bejustfied. '
SThe Supreme Court hsin fat upheld the use of th power to egu-

late commerce in prohibiting rcial diserimintibo . 'The IntertAt
Coimmee C commission, establish by the Cones, issued teul -
tion prohibiting racial dlecriinaton in resztaxmrante 0pMrate in mA
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It is my belief the dollar amount of this business-yes, this com-
merce-will be staggering.

Senator PAsroRi. ay ask a question The phrase has been used
here that we are shackling the businessman. As a matter of fact, we
are trying to unshackle the businessman and open up this new world of
business activity.

Senator HARr. The Senator from Rhode Island is always effective-
in a very few words to put either his thumb in the eye, if that is what
he wants, or the light on the answer. In this case his comment
dramatizes the underlying motivatioas behind much of this legisla-
tion. This will enhance the econom f across the country and indeed,
the business community will be the better for not having to restrain
itself, I suspect many times against its own moral sensitivity.

The CAIrA AN. The Senator from Michigan doesn't intend to limit
this to only 20 million people.

Senator HAwr. That figure captures the imagination at the moment.
But you and I can find ourselv h ain region' perhaps.

Ther is one other pin expert testimony would think
the committee might o see developed as it bears on e legislation
that we are eeking torit

The'CCaIaR N. ere is a recent stud shows the. ing
power of the --this the $ bil a ear
which exceeds full wer the Do n of a.

SSenator . I t usines would r it as punish ent
if wemade av able$20bi
' Senator . Automobile- o. mo au mobiles in

America are owned in a fll et 'a ,
:Senator H . r stand any le

niobile sale canm in awe inle
Senator . I th ht be ed 14 au

mobiles, Th is one a diti po' rt testimony we
find helpful d that oul a with c complexion
control and o ership sho ontreet

Senator I . One additional po n data
well'be worth g would chna mpl 8 oo tro
and ownerhi o the shops d stores aong i U
*We have heard good 'dea A f Mu roo ouse-r-

and I.will want to insiderr her in a ute-but along n .Street
the past 25 years have i hanges we should conside, :,

yet's walk down Main ee .SA.-Paramoun eater owned
and controlled from outstat & P. rng over half the
groceries in town-leased Texaco a 1 stations-radio sta-
tions affiliated with a national network--national chain dress shop-
J. C. Penne--Sears-a Reall'store-p national shoe chain-a re-
gional farni Psupply store owned by a farmer.cooperative o ating
in 10 States-MacDonald's hamburger , j atonul candyoin-
the edgb of town, a Howard Johnsoi's or ,aJolid ay:nn,.

Senator PASrot May I intetject at this polnt, th is
is a vey, very important point. think nuch of :t.us ble is ps-
'chological reaction; I am boe of thoee who feels. to t when the day
comes that we have a law that applies to everyone, not only will we
get used to th6 idea and become aoeeutomed toit, we will learn to live
4with ith * !,I. r i ?'.' ^ )^ *\. *: ~/ in *' *-'
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If we are going to have exceptions then I think that psychological
restraint will still prevail which I think will do a lot to impede our
acceptance of this which I think must happen if we are to hold this
as a society of one people.

Does the witness agree with me on this
Senator HART. Completely, sir. And leaving the exception leaves

the irritation there, too. It is not alone the fact that it would limit
the experience and therefore delay the day when there is an acceptance,
but it would leave alive one of these irritations which causes the
pressures which concern all of us, too.

Indeed, the point the Senator from Rhode Island makes is true
across this whole civil rights field. You say you can't legislate against
prejudice. Nobody claims you can. But you can learn from A law
that requires you to expose yourself to something which you tlink
you will find disagreeable and with knowledge you find other~ ,e.

Senator PAs-roR. Would you make a distinction on the so-called
Murphy case on the grounds that there is a semblance of semiprivacy
because it happens to be the home of the individual and is used as a
home

Senator HART. I certainly would consider an exception in the case
of the roominghouse where Mrs. Murphy lives in or M rs. Olson lives
in, and if I may I would like to comment on it. I think a proper
distinction could be made when we come to this question of the tourist
rooming accommodation, even one opened for travelers in interstate
commerce.

A woman lives in her own house and rents three or four rooms to
tourists. Here you have, I think, properly a question about residential
privacy; it is quite different from a business establishment opened and
serving the public.

I know that in the proposed "open occupancy," if that is what they
called the District of Columbia requirement, this proper distinction is
made. If other specific exceptions are considered, I think we ought
to look at some of the guidelines contained in the many statutes, these
80-odd State statutes.

I would hope that would not be the bill that we report out
burdened by exception. As the Senator from Rhode Island says,
you just ask for trouble, you don't cure problems.

Senator PasrORE. You would not put it on a business volume basis,
you would not have a motel doing a million-dollar business included
under the law and have a motelacross the street doing $100,000 a
business year exempt from the law. You would not create that atmos-
phere in the same neighborhood.

Senator HAmr. Indeed not. I could see the neon sign going up say-
ing "Our sales are only $50,000 a ear."

Senator PASTOR. As a matter of fact, I think we would cause more
trouble than we would eliminate.

Senator Harr. I am convinced we would. It would be the same
problem of the diner. Do they send a 10-year-old boy up to the win-
dow and count the stools and estimate what the value of that business
is before deciding it is safe to go into? This kind of thing we should
avoid.

I agree with the Attorney General we are not just discussing
whether the canned goods packed in California are sold in North
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Carolina, or the dress made in New York is sold in Alabama. We are
now considering who in fact owns, controls, buys the line of goods,
sets the advertising policy, finances the store and leases most of Main
Street, U.S.A.

Main Street is no longer "Mom and Pop" stores, or Mrs. Murphy's
dress shop. Main Street, U.S.A. is in the middle of the flow of na-
tional commerce as never before in our history.

On the question of the change in Main Street we need only turn
to the records of the Senate and House Small Business Committees.
The facts are fully documented in their studies.

CAN A PROPER CUTOFF BASFJD ON SIZE OR VOLUME OF BUSINESS BE FOUND?

There has already been discussion by the Attorney General as to
what might be a proper cutoff beyond which the proposed statutes
would not reach. S. 1732 uses the word "substantial" and specifies
the kinds of businesses, services, and accommodations.

There are several points to be considered in seeking the right answer.
First, if we are to reach the activities of the Safeway Food Store

on Main Street because it is a national chainstore, how world such a
requirement affect the Safeway Stores. A nonuniform requirement
of serving all customers without regard to race might well cause un-
fair discrimination against the owners whose store was part of an
interstate chain.

I contend the Congress is dutybound, in such an instance, to reach
those additional businesses which would "affect" other businesses in
interstate commerce. The statutes should extend to the independent-
owned stores as well. This seems to be only fair and equitable treat-
ment. It will, as the Attorney General has said, prevent very difficult
problems from arising with different treatment within a single city.

It has been suggested there should be a dollar volume or annual sales
figure used as a cutoff. This I would oppose. It would be most
difficult along the highway to say that Joe's Diner, which does $50,000
worth of business, is not required to serve all travelers, but that the
large drive-in, with a dining room grossing $250,000, shall serve all
customers.

Under such a formula, income figures for the previous year could be
put in large neon lights, and then travelers would be able to make their
choice. Or perhaps the Negro family can send the 8-year-old up to
the window to count the number of stools at the lunch counter and
make a guess on business income.

MRS. MORPM Y'8 ROOMINOTIOUSE

A proper distinction, one which I believe might be justified, is
suggested when we come to the question of tourist or rooming accom-
modations for travelers in interstate commerce.

For Mrs. Murphy, who lives in her own house and rents three or
four rooms to tourists, there is properly a question of residential
privacy that seems to ne quite different from a business establishment
open and serving the public.

I certainly would consider an exception to rooming houses or tour-
ist homes where the owner has his residence in tlh same establishment
and rents only three or four rooms.

21-344-3-pt. 1-13
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If specific guidelines are needed in specific areas, beyond those which
will be set by court interpretation of the world "substantial," let us
seek such logical guidelines in drafting this statute.

, WE ARE NOT LEGISLATING IN A FIELD WHERE THERE 18 NO LAW

As this committee knows, some 31 States have taken action to pro-
hibit racial discrimination in accommodations or service in various
forms. These should be reviewed if additional guidelines are sought.

There is much statutory law affecting equality of access to accom-
modations, goods, and services. If you will, tis is already an "inva-
sion" of the privacy of one who would sell or make services available
to the public. An "invasion" is involved whether the State requires
such services or goods to be available to all, or prohibits the entre-
preneur from treating all alike and requires a distinction on the
basis of color.

It has been rather curious to me that the debate and opposition to
the President's board civil rights proposals have tended to center so
fully on this question of fair access to public accommodations-when
in fact we are a nation with very many laws on this subject today.

I agree with the Attorney General-a civil rights bill this year with-
out a sound public accommodations provision would be a very serious
omission. For myself, I hope it is not burdened by exceptions.

Enactment of a Federal public accommodations statute would be
the most direct and immediate action we can take to show citizens
long denied such rights that we have not let their protests go unnoticed,
and that we are not unconcerned.

Education, voting, employment, conciliation, all other proposals will
require time and years efore a sizable impact can result. Not so
with a sound public accommodations and services statute.

We need only think back a few years to the opening of theaters,
hotels, and restaurants to all citizens in the District of Columbia. The
results were immediate and tangible-and good for America and all
Americans. Let us extend the example in this area of the Nation's
Capital and the great majority of the States to the entire Nation.

You will note that in the bill I introduced (S. 1622) there is no cut-
off based on dollar volume or on number of rooms; there are no ex-
ceptions. "Any business affecting commerce" must not refuse access
because of race, religion, color, or national origin. Admittedly, I like
this approach above all others, but as this record is made, I hope all of
us will seek the sound and right answer.

Mr. Chairman, I suppose a difficulty one encounters in drafting any
bill of this nature is insuring that the language used will prevent per-
sons from devising ways to circumvent and frustrate the purpose of
the act Often, the more specific and detailed the language, the easier
it is to circumvent the act's purpose.

One point in S, 1182 where the problem arises is with respect to the
definition of "public places" and' private clubs." I note that section
8(b) provides that it shall not apply to bona fide private clubs. But,
what is and what is notbona fide is not spelled out.

I assume, although the Attorney General lia not addressed him-
self to this subject that the Department of Justice chose to leave
particular fact situations to ad hoc determination by the courts. All
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in all, this is probably the correct approach. The law, after all, is
not incapable of distinguishing between fact and fiction.

Since, however, the creation of private clubs out of public business-
perhaps by issuing membership cards and charging modes dues-is
a rather obvious way for restaurants, theaters, and other businesses
to attempt to circumvent the intent of S. 1732, I believe we should make
clear in the legislative history that when the bill says "private club,"
it means private in fact and not private in form only.

There are virtually countless varieties of private clubs. Certain
guidelines or common elements can be distinguished, however, which
will assist the courts in determining whether or not a club is, in fact,
private.

For example, the court will want to consider whether a club is run
solely for the convenience of its members, or on the other hand, for
profit.

Another indicia of bona fide privateness is whether sponsorship by
present members is required for admission of a new memlbr.

Is a responsible board required to pass on each application, or can
membership be obtained simply by signing a form I

Are membership dues substantial relative to the charges for the
club's services .

Is there a delay between the time application is made for member-
ship, and the time it is passed upon by the club

Is the size of the membership limited t
Does the club advertise ?
I am certain that many other guidelines can be discerned in particu-

lar fact situations. The ones I have suggested, however, make appar-
ent what our intent is in section 3.

No single point that I have mentioned is, in itself necessarily suf-
ficient to distinguish a truly private club from a public place. But,
taken together, these kinds of considerations will make it possible for
the courts to prevent so-called private clubs from being used as a de-
vice to frustrate the act-that is, as a device to discriminate against
Negroes.

N do hope that this point will be discussed at some length when we
get to the floor debate. It is important, I believe, for Congress to
make absolutely clear that by using the words "pubic places," it does
not intend that "private clubs" which are not really private can become
a tool of discrimination.

Mr. Chairman, thank you very much for the chance to appear.
The GCHAIRAN. Any questions of our colleague ?
Senator PASTORE. Only that I congratulate the distinguished Sena-

tor from Michigan for a brilliant presentation and I shall consider it
an honor to be associated with everything he has said.

The CHAIRmA. Of course, the Senator from Michigan will have
ample opportunity when the committee discusses the provisions of the
bill to set forth his ideas in this matter.

Senator PAssroa. Thank you, Mr. Chairman.
The OuCAnta. The Senator from Texas.
Senator YARBOROUOH. I have one question of the witness. Senator,

there are some States that have prohibition laws that have private
clubs that were not founded for the purpose of having anything to do
with racial discrimination.
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You think clubs of that type might not have existed except for the
prohibition laws, would come under the prohibition, the definition
you have in mind I

Senator Harrr. Right off the top of my head I would react this
way. The purpose of the clubs you describe, Senator Yarborough,
was not to raise racial or religious barriers. It was to encourage
the sale of Kentucky's favorite product, I suppose, and this being the
case such clubs would not immediately occur to one as the device that
I am concerned about. But each one would be a fact situation.

I would not want by my answer to suggest that we might not have
to give very serious thuoght to the particular club you are talking
about.

Senator YARBOROUOH. Thank you, Senator. I note from your state-
ment and the brief you have obtained from the legislative service that
you have given very close study to this question and this problem.
I commendyou for the amount of time, work, and effort you have put
into the study.

Senator Liwr. Thank you.
The CHAIRMAN. The Senator from Kentucky.
For the purpose of the record there is before the committee S. 1591

which is a similar bill that was introduced by Senator Cooper and
many other Senators and maybe at this point it would be well to put
this bill into the record preceding your testimony.

(The bill follows.)
IS. 1691, 88th Cong., 1st sem.l

A BILL To prohibit discrimination against any person on account of rae or color in the
furnsbttin of the advanttres, privileges, and facilities of any business or bustuess activity
affecting the public whlchl conducted under State license

Re if enacted by the enaote and House of Repreenlatives of tMo United States
of America in Congress assembled, That this Act may be cited as the "Public
Accommodations Act of 1963."

r8~r 2. The Congress fnds and declares that-
(a) many persons have been denied, on account of race or color, the ad-

vantages, privileges, and facilities of businesses and business activities at-
fectinx the public, conducted under State license;

(b) businesses and business activities, holding their facilities out to the
public for sale or use and conducted under the authority of a State license,
are clothed with a public interest when operated so as to affect the conm
munity at large;

(c) Congress has the right under the fourteenth amendment to prohibit
discrimination, on account of race or color, by businesses or business activi-
ties affecting the public which hold their facilities out to the public for sale
or use, and are conducted under the authority of a State license.

SEo. 3. As used In this Act-
(a) the term "business or business activity affecting the public" Includes any

business or business activity which holds itself out as offering for sale or use
to the public, food, goods, accommodations, facilities, or transportation, Includ-
ing services connected with the sale or use of such food, goods, accommodations,
facilities, or transportation.

(b) The term "State license" includes, with respect to any business or busi-
ness activity, any license (by whatever name designated) which is required,
under the laws of the State in which iuch business or business activity is
conducted or under rules or regulations of any agency orf nstrumentality of such
State, as a condition for conducting such business or business activity In such
State.

(c) The term "State" includes the political subdivisions of a State, and the
District of Columbia.

8tb. 4. Any person who, acting as a proprietor, manager, or employee of any
business or business activity affecting the public which is conducted under a
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State license, denies or attempts to deny to any other person the full and equal
enjoyment of any accommodation, advantage, privilege, service, or facility of
such business or business activity, on account of race or color, shall be subject
to suit by the injured party In an action at law, suit in equity, or other proper
proceeding for damages or for preventive, declaratory, or other relief.

Sro. 5. Any person who, acting under color of law or otherwise, denies or
attempts to deny to any other person the right of such other person to the full
and equal enjoyment of any accommodation, advantage, privilege, service, or fa-
cility of any business activity affecting the public which is conducted under a
State license, on account of race or color, shall be subject to suit by the injured
party in an action at law, suit in equity, or other proper proceeding for damages
or for preventive, declaratory, or other relief.

S.c. 6. Whenever any person has engaged or there are reasonable grounds to
believe that any person is about to engage In any act or practice which would
deprive any other person of any right or privilege secured by section 4 or sec-
tion 5 of this Act, the Attorney General may Institute for the United States, or
in the name of the United States, a civil action or other proper proceeding for
preventive relief, including an application for a permanent or temporary In-
unction, restraining order, or other order. In any proceeding hereunder the

United States shall be liable for costs the same as a private person.
8w. 7. (a) The district courts of the United States shall, with respect to civil

actions or proceedings Instituted pursuant to this Act, exercise the jurisdiction
conferred upon them by section 1343(4) of title 28 of the United States Code,
without regard to whether the party aggrieved shall have exhausted any ad-
ministrative or other remedies that may be provided by law.

(b) The provisions of subsection (f) of section 2204 of the Revised Statutes
(42 U.S.C. 1971) shall apply with respect to any person cited for an alleged con-
tempt under this Act, and the provisions of section 151 of the Civil Rights Act
of 1957 (42 U.S.C. 1005) shall apply in all cases of criminal contempt arising
under the provisions of this Act.

STATEMENT OF HON. JOHN SHERMAN COOPER, U.S. SENATOR FROM
THE STATE OF KENTUCKY

Senator CoorR. Thank you, Mr. Chairman. Senator Magnuson
and members of the committee, I have a statement which I will read
but, before I do so, I would like to outline the points that I desire to
make.

First, I would like to say that I am a cosponsor of the administration
bill because I believe that discrimination in businesses held out for
public use and patronage must be ended. I believe the administra-
tion bill, based on the Interstate Commerce approach, is constitutional,
and if it is the measure on public accommodations which ultimately
comes to a vote in the Senate, I will support and vote.for the ad-
ministration's proposal.

But I must say to this committee that I believe the "public accom-
modations bill" (S. 1591) based on the 14th amendment which Senator
Thomas Dodd of Connecticut, and I introduced on May 23, several
weeks before the administration bill was submitted, is a more direct
and comprehensive approach to the practice of discrimination in pub-
lic accommodations than the administration's bill, S. 1782. I am very
glad that over 80 Members of the Senate of both parties joined as
cosponsors of the bill which Senator Dodd and I introduced.

The administration's public accommodations bill Is based on the
proosition that discrimination may be prohibited in businesses which
are in interstate commerce because discrimination is a burden on in-
terstate commerce. The Cooper-Dodd bill is based on the proposition
that discrimination in the use of businesses licensed by a State or its
subdivisions and held out for public use denies the equality of privileges
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and immunities and the equal protection of the laws which the 14th
amendment guarantees to all citizens.

I do not suppose that anyone would seriously contend that the
administration is proposing legislation, or the Congress is considering
legislation, because it has been suddenly determined, after all these
years, that segregation is a burden on interstate commerce. We are
considering legislation because we believe, as the great majority of
the people in our country believe, that all citizens have an equal right
to have access to goods, services, and facilities which are held out
to be available for public use and patronage.

If there is a right to the equal use of accommodations held out to
the public, it is a right of citizenship and a constitutional right under
the 14th amendment. It has nothing to do with whether a business
is in interstate commerce or whether discrimination against individuals
places a burden on commerce. It does not depend upon the com-
merce clause and cannot be limited by that clause, in my opinion, as the
administration bill would do.

Despite its defects I joined as a cosponsor of the administration's
bill because I think it is constitutional. Further it would bring about
advances against discrimination in the use of public accommodations.

I have noted that many questions have been asked about the extent
of the interstate commerce clause and what businesses would be
affected. In my judgment, the administration bill would reach a
great many businesses because, under the decisions of the courts, it has
been held that the Congress can regulate not only commerce which
actually moves between States, but intrastate commerce when it sub-
stantially affects interstate commerce. It can regulate even intrastate
commerce where a single transaction does not substantially affect inter-
state commerce, but where the accumulation of like transactions
throughout the country would substantially affect interstate com-
merce. So I believe the administration bill would have broad appli-
cation to businesses throughout the country.

Nevertheless, it is clear that the administration bill would grant
only partial relief. It would declare legislatively that in some public
accommodations, not affecting interstate commerce, discrimination can
bepracticed.

The consequences of the interstate commerce approach are apparent,
and would be avoided by the bill which Senator Dodd and I have
introduced.

I emphasize that the interstate commerce approach would grant only
partial relief; it would declare legislatively that the equal right of all
citizens to use public accommodations is only applicable to businesses
affecting interstate commerce, and would thus admit discrimination in
other businesses.

It would legislate inequalities among the owners of businesses them-
selves. Some would fall under the legislation passed by the Congress,
and others would not. It would legislate discrimination, because
individuals could be discriminated against in certain businesses while
in other businesses discriminat ion would be invalid.

It would, I believe, cause interminable litigation until the Congress
finally prescribed by legislative enactment or the executive branch
by regulation, standards to determine which businesses are in inter-
state commerce-as has been done in the case of the Fair Labor Stand-
ards Act, the Taft-Hartley Act, and many other types of legislation.
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I noticed that in the hearings, the question has been asked again
and again: What business would fall under the administration bill?
Only regulations or litigation would answer the question. There
would be interminable litigation, in my opinion, and in the end we
would find that the administration would be coming back to the Con-
gress asking it to establish regulations to determine what businesses
are in interstate commerce; or to authorize some governmental agency
to fix regulations as has been done in many, many other types of
legislation which are based on the interstate commerce clause.

The administration approach would in my view, bring about a very
extensive and new type of regulation of business.

So, for these reasons I hold that the bill which Senator Dodd and
I introduced, and which over 80 Senators have joined, is superior to
the administration bill. It would cover all businesses which are
licensed by the State-in which the State by its regulatory power
is involved-and which are held out forpublio use. It would not
cover professions or private associations. Perhaps it would not cover
some types of very small businesses such as the famous Murphy
Boarding House, but not upon the ground of their effect, or lack
thereof, upon interstate commerce. It would be upon the ground
that some businesses are not held out to general public use.

The question has been asked, and it has to be determined, whether
there is any right under the 14th amendment to the equal use of
public accommodations. I recognize that the Supreme Court held,
in the Oivil Rights Cases of 1883. that a public accommodations stat-
ute enacted by the Congress in 1875 did not fall within the terms of
the 14th amendment.

The courts have held-and this is the standard of the 14th amend-
ment-that private conduct abridging individual rights does no
violence to the equal protection clause of the 14th amendment, unless
to some significant extent, the State in any of its manifestations has
been found to have become involved in the discrimination.

I would like to make a few comments on the decision of the Supreme
Court in the Oivil RigIt Cases of 1883, which I do not believe have
been brought out before the committee. It is generally stated by
many who have now become interested in that famous case that
decided firmly that the equal use of public accommodation was
not a right guaranteed under the 14th amendment. I would like
to say that anyone who reads the opinion will discover that the Court
never made such a finding.

I would like to read to you from the decision. The Court said
precisely that it was not making any finding upon that subject at
all. The Court said this:

We have discussed the question presented by the law on the assumption that
a right to enjoy equal accommodations and privileges, publicconveyances and
public amusement Is one of the essential rights of the citizen which no State
can abridge or interfere with. Whether It is such a right or not ls a different
question which, In the view we have taken of the validity of the law on the
ground already stated, it isnot necessary to examine.

So I make the point to this committee that the Court did not find
in any way that the right of access to public accommodations was not
a right guaranteed by the 14th amendment. It left that question open.

What it did find was that the act which hlad been written by the
Congress in 1875 did not, in its language, show any action of the State,
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or apprehended action-and I aml using their words-which would
bring it within the scope of the 14th amendment requirement that in
some way a State action had to be manifested.

I make these points to support my belief that the 14th amendment
approach is constitutional. The 14th amendment, as you know, de-
clares that all persons born or naturalized in the United States are
citizens of the United States and the State wherein they reside.
And it further provides that no State shall make or enforce any law
which shall abridge the privileges or inununities of citizens of the
United States, or deny to any person within the State the equal pro-
tection of the laws.

The issue is whether equality of access to public accommodations
is a right which is protected under the 14th amendment. If it is not,
the Congress could not legislate upon it.

I have already made the point that the Civil Riqhts Ca-es of 1883
never passed upon the question of whether or not it was a right. It
simply said the language enacted by the Congress in 1875 did not in
any way show any connection with State action which is prohibited
under the 14th amendment.

I would point out since that time-and I will be brief-that the
courts have implied and in some cases directly held, that the concept
of State action falling within the purview of the 14th amendment
applies to a wide variety of situations. The courts have held, for
example, that a restaurant licensed by a State in a bus terminal can-
not discriminate.

The point I make is that the bill which Senator Dodd and I have
introduced is based on the premise that in the licensing of a business
which is held out to the public, the State has manifested its interest
significantly and in such a way as to bring discrimination in such
private businesses under the prohibition of the 14th amendment.
When a State licenses, it has then tihe power to enforce safety regula-
tions, health and sanitation regulations, fire regulations, and all other
police power regulations, and thereby asserts the public interest. I
would go further and say that when it gives a license to a company
or private business which holds itself out to public use, it confers upon
that business the opportunity to discriminate. I believe that it would
be found that a business which is licensed and which is held out to the
public comes within the purview of the 14th amendment.

I make another point. In the sit-in cases decided a few weeks ago
by the Supreme Court (Peterson v. City of Greenville 4nombard v.
Louisiana; Wright v. Georgia.; Avent v. North Carolna; Gober v.
Birmingham; and Shuttleworth v. Birmingham)--cases where per-
sons were claiming service in various types of "public accommoda-
tions" and it was shown that the State had intervened by law or ordi-
nance or proclamation of its officials-the courts held the States could
not enforce discrimination by trespass prosecutions. I think it is
logical that if they could not enforce discrimination, the individuals
had a right to be where they were. Otherwise, the right of property
could have been asserted and protected by criminal prosecutions.

If we are going to deal with this question of the use of public ac-
commodations, I think it imperative that Congress should enact legis-
lation which would meet it fully and squarely as a right under the
14th amendment, and not indirectly and partially as the administra-
tion's approach would do.
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Rights under the Constitution apply to all citizens, and the integrity
and dignity of the individual should not be placed on lesser grounds
such as the commerce clause.

The CHAImAN. Thank you, Senator Cooper.
Any questions
Senator Morton
Senator MoR'rox. First I want to commend you, Senator Cooper,

on a very comprehensive presentation.
Now when the Attorney General was here he, in pointing out the

advantages as lie sees them of the administration's approach as con-
t rested to your approach, made much of the fact that the States could
do away with the licensing provisions which they have. I notice that
you have on page 3 of your bill, in both sections 4 and 5 of the bill
you mention the license as determining the business that would cone
under the purview of your bill. Would you have any comment on his
position

Senator COOPER. Yes. I think it would be absolutely foolish to
believe that States would do away with their licensing powers. If
they did that, they would lose their police powers-the power to con-
trol safety regulations, health regulations, ire regulations, etc. They
would lose their control over business. Anyone could go out and set
up a saloon on a street corner. That kind of argument is foolish and
impractical.

But even if some States or communities were foolish enough to do
it, the courts have held that devices to escape constitutional require-
ments must be struck down. If in fact the equal right of a person,
Negro or otherwise, to use a private business held out for public use
is a constitutional right, the courts would not let a State or com-
munity by such a device fnd a way to escape or avoid the law. There
have been decisions to this effect.

Senator MORTON. I am in agreement with you on that, but I think
that point should be made for the record.

Thank you, Mr; Chairman.
The CHarMMAN. Senator Thurmond?
Senator TnV RTOND. No questions.
Senator HART. Mr. Chairman, just one question. When you sug-

gest that the 14th amendment, the old Civil Rights cases, would not
be applicable today, do you not feel that the Court would not take the
position the 14th amendment is regarded no longer as applicable only
to State action ? Perhaps I can phrase it more directly.

Senator COOPER. I do not say that. The Court in 1883 did not pass
upon whether there was a constitutional right of equal access to public
accommodate ions.

Since that time, the decisions of the Court have shown that their
definition of State action has been broadened. It it is ,'ot State ac-
tion, I would agree, it would not come under the 14th amendment.

Senator HART. Thank you.
The CHAIRTAN. Your contention is that in the recent sit-in cases

that the Court got a little bit away from the 1883 case when they said
that there is a right; otherwise they couldn't have decided the way
they did in the sit-down cases.

Senator CooPER. That is 'orrect. In the 1883 case they pointed out
that the act which the Congress enacted in 1875 had nothing in it at
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all about the State prohibiting or State acting to support discrimina-
tion. Since that tune their holdings that the State cannot enforce
such discrimination seem to me to imply logically that this constitutes
a type of discrimination within the terms of the 14th amendment.
I think it will be much simpler for the Congress to enact legislation
prohibiting discrimination il public accommodations held out for
public use and which are connected with the State through its regular.
tory powers. The 14th amendment approach would be clearer, would
affect equally all persons who claimed the right of use, and would af-
fect equally all businesses-than to rely upon the interstate commerce
clause. Moreover, I think the commerce approach will continue dis-
crimination to some extent, and provoke litigation and further trouble.

The CHAIRMAN. You suggest further that the matter, if you go into
any type of exemption at all under the interstate commerce clause
that there might be a tendency to create discriminations trying to get
away from some of the practical problems involved in this situation.

Senator CoorrI. That is perfectly obvious. One restaurant under
this bill, would be enjoined against discriminatory practices, while its
neighbor would be legislatively endowed with the power to practice
discrimination. The commerce approach will create inequality and
discrimination between businesses, as well as condone discrimination
by some businesses.

I would vote for this bill, for it is a bill which will advance non-
discrimination. But I see it creating difficulties and I think the Con-
gress will be called upon later to set up regulations and prescribe, or
try to prescribe, what businesses will be affected, or authorize a Gov-
enmnent agency to set up its regulations-which will bring the Federal
Oovernnment more and more into the regulation of businesses. That is
one of the reasons I believe the 14th amendment approach is better.

I will make one other point as this will probably be my last chance.
The ClAIRMAN. No; you are welcome anytime.
Senator CoorRn. There is also a question of enforcement, Under

the interstate commerce approach, enforcement will be centered in the
Federal Government, I think the Fedoral Government does need au-
thority to enforce its provisions. WIe have waited too long in attempt-
ing to solve these questions wholly by negotiation, and not. set them in
the framework of law. But in vesting law enforcement in the Federal
Oovernment,it. reduces the incentive of the local governments to also
participate. The bill which Senator Dodd and I have introduced
properly gives the Attorney General and the Federal Government the
power of enforcement, But because the 14th amendment covers State
action it would make it. incumbent upon the State, its legislature, and
its enforcement officials to adhere to the law and thereby they would
be brought more closely into the support and enforcement of the law.

The CHAIRMAN. Thankyou.
Senator HARTr. Mr. Chairman, would it not follow, and I ask Sena-

tor Cooper so that all of us would have a chance to evaluate, if we
take the position that we should report a bill out based on the 14th
amendment, reasoning as you do, Senator Cooper, that there is a
constitutional right to be accommodated equally in any business that
has either a direct license from the State or that you reason is State
regulated because of public services that are made available to it, it
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would be impossible to provide any exemption, Mrs. Murphy or any-
body else wouldn't that be true

Senator Coora. No.
Senator IfAirr. Wouldn't you say we are trying to legislate against

the Constitution
Senator CoornR. The exemption would be much more limited, but

the exemption in my reasoning would be tied to the question of whether
the business was held out to public use. By its nature, a small room-
ing house or small boarding house where people live for months or
years in a personal kind of relationship would not be held out to the
publio generally. But I will say that this would be a much more
limited exemption than that under the interstate commerce clause.

I make this point, also. If we pass the interstate commerce bill, and
the court finally rules that equal protection in the use of public ao-
eonmmodntions fall under the 14th amendment, any law we pass on
(ie commerce clause will go right out the window. I think you
will agree.

Senator IHATr. It would follow then if the 14th amendment ap-
proach to the Cooper-Dodd bill is added, and I for one would like to
see just the broadest possible reach attempted by any bill we report
out, but if that is added does it not follow that anything which i re-
quired in any region of the country to be licensed whether by State
or local, including a 2-room house, if there is a cty ordinance that
required that to be licensed, that no exemption could be written into
the bill that would be constitutional.

Senator CooPs. That is right, but it could be declared by the Con-
gress that the bill does not apply to businesses not held out generally
to the public. It is a difficult thing to do. But it is difficult from the
interstate commerce approach, also, and I think there is a distinction.

I will close now by saying this: We know how difficult those prob-
lems are, and how difficult it will be to enact any kind of legislation.
We also know that even after it is enacted it will be difficult to secure
full support for a time. There will be difficult problems of enforee-
mint, and many people in this country will not like what we do. The
time has long passed for action. The Congress and the country can-
not delay a decision on this national question-a constitutional and
moral question-upon the basis of our emotions, prejudices, or blase,
or whatever they may be. We are faced with a national issue, a consti.
tutional issue, and a moral issue. We have been faced with these
issues for a long time. I believe the failure to meet them squarely
will perpetuate the divisions and encourage the violence which is be-
ginning to come into play. It is not the tradition of this country
or of our free system to have its governmental issues decided by force
or by oompulsion. These are t(he basic reasons I believe that the
Congress now must come to full grips with this issue. If we believe
that there is an equal right of all our citizens to use accommodations
held out for public use, then we ought to decide once and for all that
it applies to all businesses which fall within the scope of the 14th
amendment

Thu CHAIRMAN. Well, I want to say this: I don't think that the,
lmat Congresses are wholly at fault in this matter.

Senator CooPF.R. I agree.
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The CHAIRMAN. Because we did think the best way to do this-and
I have heard this talked over and argued many times-was that the
States themselves should do the job.

Senator COOPER. Yes.
The CuAnIrtM.N. The country proceeded at fairly fast pace on

State laws or Executive orders or local ordinances. Now, 32 States
have done what this bill suggests hero.

But. it got to that slowup point where the Congress, in effect, is
saying, "Well, if all 50 States won't do it, or apparently they are drag-
ging their heels in this matter, then I guess it is incumbent uoln us
to act." But there was rapid progress in this field, and I can see
why some of the Congresses would say that this looks like a good way
to do it and the States have good laws.

When you say some people in the country won't like it, what we
do here, no matter what we do, you are correct, But people in the
States that have these laws have found that they are not what they
have feared.

I do not recall in my State, offhand, having any trouble with the
law at all and it is similar to this, almost identical.

Senator COOPER. I agree with you that the States have had the power
to legislate.

The CIAIRMrAN. A lot of people, if we can get this passed and get
it over and behind us, will look back and say, "Some of the things
we feared didn't exist in this matter at all, and the beneficial results
will be much greater."

Senator Coorr.a. We, in our State of Kentucky, do not have some of
the problems which exist in the deep South. After the Brown case, and
an initial flurry of opposition, it all ended.

The CHAIRMAN. And the problem of discrimination in certain cases,
the times themselves have increased the problem of discrimination due
to the movements of people in these United States in the past very
few-years. So the past Congresses, I think, were cognizant of this
thing and I think they felt a responsibility, but times and conditions
have brought us up to a different point.

We thank the Senator from Kentucky.
Senator CooXER. Thank you.
The CHAIRstAN. rite Senintor from New York has leen waiting for

about 2 days, too.
We will he glad to hear from Senator Keating at this time.

STATEMENT OF HON. KENNETH B. KEATING, A U.S. SENATOR FROM
THE STATE F01 NEW YORK

Senator KEATINO. Mr. Chairman, and members of the committee,
most of the public controversy about the President's civil rights pro-
gram has concerned the public accommodations provision conta'aed
in the bill, S. 1732, before this committee.

I strongly support the objectives of this bill and consider it one of
the most important provisions in the civil rights package. While I
intend to suggest some amendments, I have joined as a cosponsor of S.
1782 because, in my judgment, legislation to provide equal access to
places of public accommodation is essential to any meaningful civil
rights program.
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There has been speculation that the public accommodations pro-
vision of the President's omnibus bill may be scrapped to avoid a
llilbuster against the whole civil rights package. I would regard
this as a major tactical error and hope that these reports are un-
founded. The Senate followed a similarly misguided strategy when
it struck part III-the civil injunctive provision- from the President's
1957 civil rights bill.

I speak of that with some feeling, because I was, at that time, the
ranking minority member of the House Committee on the Judiciary
and my stalwart chairman, Congressman Celler, and I fought hard
to keep in that provision. In my judgment, had it not been taken out
in the Senate, we would not be faced with many of the problems con-
front ing us today.

The Nation has paid dearly in the intervening years for this com-
promise with the opponents of civil rights legislation, and I would
predict even more awesome consequences if we repeat our error this
year.

It has become commonplace to point out that it is now over 100
years since the adoption of the Emancipation Proclamation, and to
read from that historic document the fundamental premises upon
which the struggle for civil rights is still based. Certainly the Eman-
cipation Proclamation and tile Constitution itself do provide the
foundation of law and principle on which every legislative proposal
to advance civil rights must be erected. However, I would like to read
two less familiar passages to the committee today-one, a decade short
of a century in vintage; and the other, more than two centuries old-
which, in some ways, have even more direct. relevance to the public
accommodations problem.

The first comes out of the debate in the House of Representatives
on the Civil Rights Act of 1875. This act provided that-
all person.s within the jurisdiction of the United States shall be entitled to the
ftll and equal enjoyment of the accommodations, advantages, facilities, and
privileges of Inns, public conveyances on land or water, theaters, and other
places of public amusement, subject only to tbo conditions and limitations
established by law and applicable alike to citizens of every race and color, re-
gardless of any previous condition of servitude.

It took 5 years for this proposal to go through Congre.s, from its
introduction by Senator Charles Sumner of Massachusetts, on May 13,
1870, to its enactment on March 1, 1875, during which period it was
subject to all tlhe delaying tactics that the rules of procedure permitted.

It was in tle second session of the 43d Congress, during considera-
tion of tile bill in thie House, that. Representative John Lynch of
Mississippi, one of the seven Negro Representatives then in Congress,
made this statement:

Think of it for a moment; here am I, a Member of your honorable body, rep-
resenting one of the largest and wealthiest districts In the State of Mississippl,
and possibly In the South; a district comlxsed of persons of different races,
religions, and nationalities; and yet, when I leave my home to come to the
Capital of the Nation, to take part In the deliberations of the House and to
participate with you In making laws for the Government of this greet Re-
public * * * I am treated, not as an American citizee, but as a brute. Forced to
occupy a filthy smoking car, both night and day, with drunkards, gamblers, and
criminals; and for what? Not that I am unable or unwilling to pay my way;
not that I am obnoxious in my personal appearance or disrespectful In my con-
duct, but simply because I happen to be of darker complexion * * *
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Mr. Speaker, if this unjust discrimination Is to be longer tolerated by the
American people * * * then I can only say with sorrow and regret that our
boasted civilization Is a fraud; our republican Institutions a failure; our social

system a disgrace; and our religion a complete hypocrisy.

This was a powerful ilea and had a dramatic impact on the lHouse
although it took superhuman effort, including one session that lasted
for 46 continuous hours, to permit the will of the House to be ex-
pressed in the face of the obstructionist tactics of the opposition. If
we change "smoking cars" in llepresentative Lynch's plea to hotels and
restaurants, it could serve today as an equally compelling statement
of the need to deal with the situation Negroes still face in some ares
of our Nation.

Of course, the Nation lis not stood still since 1875, even though
the Federal Government has enacted nothing since that. day as far
reaching as the Civil Rights Act of that year.

Three States Massachusetts, New York, and Kansas, had equal ac-
commodations laws even before the act of 1875, and 27, have followed
suit since then. This alone would indicate that tlie proposal we are
now considering is in no sense novel or radical. But its roots really
go back even further, to the Eiiglish common law from which the legal
system of the United States is derived.

This brings me to the second quotation which I would like to read
to the committee; a passage from an opinion in an English case de-
cided 262 years ago (Lane v. Cotton, 12 Mod. 872 (1701)):

Whenever any subject takes upon himself a public trust for the benefit of the
ret of his fellow subjects, he Is eo Ipso bound to serve the subject in all the
things that are within the reach and comprehension 6f much an office, under pain
t an action against him * * * If on the road a shoe fall off my horse, and I

come to a smith to hare one put on, and the smith refuse to do it, an action
will lie against him, because he has made profession of a trade which Is for
the public good, and has thereby exposed and rested an Interest of himself in
all the King's subjects that will employ him in the way of his trade. If the
lankeeper refuse to entertain a guest, when his house is not full, an action will
lie against him; and so against a carrier, If his horses be not loaded, and he
refuse to take a packet proper to be sent by a carrier.

Today it isn't blacksmiths, or wagon trains that concern us but
other businesses established to serve the public, but the obligations,
the public trust, these new busiuncses have assumed are no different
from those of their common law predecessors. Centuries of legal his-
tory expose as sheer nonsense charges that thel public accommodations
proposals reflected in bills such as S. 1732 are an unprecedented inter-
rernce with private propler( rights.

The CmAIRnMAN. There is an interesting case. At one time it re-
quired the King who had a ferryboat across tle T'hanmes to accept pub-
he passengers.

Senator KwEATINO. Yc, this is nothing now and scnnams of anguish
from those who say this is an effort to establish some devastating now
principle simply are not borne out by history.

Where were those who rail against attempts to impose constitu-
tional standards on the operations of such businesses, when States
and communities were imposing far more restrictive and detailed re-
strictions of another sort on these same businesses-restrictions such
as those in the city of Greenville, S.C., which are referred to in the
Supreme Court's opinion in the sit-in cases (Peterson v. City of Green-
wille decided May 20,1968).
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The Greenville City ordinances made it unlawful for-
any person owning, managing, or controlling any hotel, restaurant, cafe, eating
house, boarding house, or similar esttiblshment to furnish meals to white persons
and colored persons in the same room, or at the same table, or at the same
counter-
except where separate facilities are furnished.

Separate tacilitie, tho ordinance solemnly recites, must include,
".separate eating utensils and separate dishes for the serving of food,
all of which shall be distinctly marked by some appropriate color
schemo or otherwise"; a "distance of at least 35 feet * * * between
the area whero white and colored persons are served"; and separate
facilities "for the cleaning of eating utensils and dishes furnished the
t w races."

No one has ever proposed a bill in Congress in favor of civil rights
which would interfere nearly as drastically with private property
rights s does this Greenville ordinance directed against civil rights.
A storekeeper or restaurant owner faced with this kind of restric-
tion on how he canl operate his business isn't making a free choice as
to whom to admit tolds property, he is forced to exclude Negro pa-
trons (unless he can comply with the incredible provisions for sepa-
rate facilities) or face criminal prosecution by the local constabulary.

An equal accommodations law is no more an interference with pri-
vate property rights than an unequal accommodations law. There
is one crucial difference, however-equal accommodations require-
ments find sanction in centuries of legal history and in the Consti-
tution of the United States, whereas enforced racial discrimination in
such places is repugnant to the whole spirit of our heritage and the
fundamental law.

Now Mr. Chairman, I turn to three suggested amendments: The
findings contained in section 2 of S. 1782 spell out clearly the condi-
tions which require Federal action to eliminate discrimination in pub.
lie accommodations.

Negro citizens are-
subjected in many places to discrimination and egregation, and they are fre
,iuently unable to obtain the goods and services available to other Interstate
travelers.

Negro citizens who travel interstate are-
frequently unable to obtain adequate lodging accommodations ajuring their trav-
els, with the result that they may be compelled to stay at h6tls or motels of poor
and Inferior quality, travel great distances from their normal routes to find
adequate accommodations, or make detailed arrangements for lodging far In
advance of scheduled Interstate travel.

And Negro citizens who travel interstate are-
requently unable to obtain adequate food service at convenient places along

their routes, with the result that many are dissuaded from traveling Interstate,
while others must travel considerable distances from their Intended routes in
order to obtain adequate food services.

These findings, and others in the bill, express coldly and factually
the injustices and indignities against which this legislation is directed.
Just consider for a moment the effect on a Negro veteran or service.
nmai who is told that a restaurant which putports to serve the public
is off limits to him and his children. These are not just legal problems,
they are human problems with a devastating impact not only on these
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who are the particular victims of discrimination, but on the noble in-
heritance we all share as Americans.

The CHAIRnMAN. I am sure the Senator from New York will agree
with the chairman. Where the big problem is, is the great number of
Negroes in this country, because there are other discrimination that
we want. to eliminate.

Senator KATINO. There is no question about that, Mr. Chairman.
The CJ AIRMAN. These discriminations create some peculiar cases

and this sort of thing. The approach that we are trying to take here
we hope will cut across the board on all these things.

Senator KRATINo. Of course, this bill is limited to discrimination
based on race. color, creed, or national origin, but I understand the
chairman's point.

The findings recited in the bill include a statement that the dis-
criminatory practices against which the bill is directed are-
In all cases encouraged, fostered, or tolerated In some degree by the govern.
mental authorities of the State in which they occur, which license or protect
the businesses Involved by means of laws and ordinances and the activities of
their executive and Judicial officers * * *

They also include a declaration that these practices-
can be best removed by Invoking the powers of Congress under the Fourteenth
amendment and the commerce clause of the Constitution of the Unlled
States * * *

These statements, in my judgment, are sound and certainly we should
draw on all of tlie provisions of the Constitution which support this
legislation.

(1) The substantive provisions of the bill, however, are not as broad
in scope as the declarations on which they are based. In every instance
specified in section 8 of the bill, reliance is placed solely on the com-
merce power rather than (lie power of Congress to enforce the equal
protection clause of the 14th amendment.

I believe that this is a mistake and would urge the committee to
give serious consideration to an amendment which would make the
bill applicable to case involving denials of equal protection as well
as cases involving interstate commerce. The result I have in mind
could be accomplished by combining the provisions of Senator Cooper's
public accommodations bill (S. 1591), which was cosponsored by a
substantial number of Senators from both parties, with the provisions
of the President's bl.

Senator Cooper's bill, based on the 14th amendment power, is ap-
plicable to any "business or business activity affecting the public which
is conducted under a State license." This would reach many places
excluded by reliance solely upon an interstate commerce test.

On the other hand, the interstate commerce test conceivably would
reach some places not covered by the State license test. Obviously,
we can give this bill its broadest coverage consistent with the Consti-
tution by incorporating both standards, and, in my judgment, we
should take this step.

We should include both standards in the substantive part of the
bill as we have in the recitals in section 2. I am preparing appropriate
language which I will submit to the committee before your hearings
terminate.
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The CHARlmrUA. The committee will be glad to entertain that sug-
gestion and, as a practical matter, Senator Cooper is still here. Your
bill was referred to the Committee on the Judiciary.

Senator CooPER. That is correct.
The CHAIRMAN. Obviously any action in this particular matter will

come with our deliberations on those bills we have before us now,
because the other bills on public accommodations have all come here.
We have two or three others. Senator Hart and others have a bill.

So, if Senator Cooper, Senator Keating, or both of you would pre-
pare for us an amendment, to S. 1732 embodying the pertinent part
of the so-called Cooper bill, it would then come to our committee
without this referral.

Senator KIATINO. I will be very glad to work with Senator Cooper.
Senator CoOPER. May I say that Senator Keating is also a sponsor

of the bill which Senator Dodd and I introduced I think once you
have assumed jurisdiction that an amendment such as Senator Keating
proposes should be considered.

'The CHIAIRMAN-. Then we will have a chance to discuss it. Other-
wise we would not.

Senator KEATINO. As a member of the Committee on the Judiciary
as I know Senator Hart will agree, it is my belief that the chances o
such a bill emanating from this committee are much better than a bill
emanating from the Committee on the Judiciary.

(2) Our experience under State public accommodation laws sug-
gests the desirability of another change in the language of the bill.
The courts have tended to construe narrowly the coverage of these
State laws, one case holding, for example, that "restaurants and lunch-
rooms" were not included under a statute prohibiting discrimination
at any "inn, hotel, or boardinghouse, or any place of entertainment
or amusement for which a license is required by the municipal authori-
ties," even though a State license was required for the operation of
restaurants and lunchrooms.

As a result of such decisions, the State laws have necessitated fre-
quent amendment and the list of covered establishments has grown
larger and longer. The New York law, for example, lists almost 50
specific places to which it is applicable in addition to containing a
general prohibition against discrimination "in places of public accom-
modation, resort, or amusement." The specific places listed include
music halls, skating rinks, and public elevators, none of which are
expressly referred to in S. 1782.

I am not recommending that the committee write into the law the
samo list as is contained in the Now York statute, but rather than it
include language which would make it clear that the places which are
listed in section 3 of S. 1732 are not. intended to exclude application
of the law in appropriate cases to other places of public accommoda-
tion. I believe that this is important to avoid unduly technical con-
struction of the act which might defeat its basic objectives, and hope
that the committee will approve an amendment for this purpose.

(3) Finally, I would suggest to the committee that it also give se-
rious consideration to an amendment to 8. 1732 which would include
discriminatory advertising amongits prohibitions. Such a provision
is contained in the New York civil rights law and has been upheld by
our highest court as necessary "to forbid the accomplishment of the

21-544---8-pt. 1-14
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discrimination barred by the statute, not only by direct exclusion but
also by the indirect means specified." (Woolcott v. Shubert, 217 N.Y.
212 (1916).)

The States of Colorado, Illinois, Maine, Massachusetts, Michigan,
New Jersey, Oregon, Pennsylvania, Washington, and Wisconsin have
similar statutes banning discriminatory advertising as well as dis-
criminatory selection of patrons. Ironically, but significantly in
terms of the justification for such a provision, Virginia, which does
not have a State equal-accommodations law, is one of the States that
bans advertisements that express any religious discrimination.

Undoubtedly other amendments to S. 1782 will be suggested during
the committee's hearings and study of this legislation. I am confi-
dent that these will receive the committee's careful consideration, but
I hope that the committee will reject any amendments designed to
water down the provisions of this bill or to make its enforcement more
difficult and uncertain.

This legislation and other measures proposed by Members of Con-
gress of both parties before the President's package was unveiled,
needs no apologies. If it strikes some as far reaching, it is because we
have condoned for too many years practices which have no sanction
or justification either in law or morality. A combination of circum-
stances has presented us now with an opportunity to deal boldly and
decisively with this situation. This is an opportunity which we must
accept not reluctantly but boldly and decisively.

I thank you, Mr. Chairman for this opportunity to appear before
your fine committee of which I was once very proud to be a member.

The CuAmranm . When you talk about discriminatory advertising--
and I haven't checked it in our State-do they refer to on-premise
advertising or advertising in say, travel magazines

Senator- KATIxN. Any advertising would be covered.
The CHAmuRA. Not necessarily on premise.
Senator K~Ea o. No, I think not. In the New York statute it

says:
Directly or indirectly publish, circulate, display, post, or mall any written or

printed communications, in advertising ot advertisements.

It is very broad. I am not sure about the Washington statute.
The CHAIRAN. I think it must be the same.
Senator KEATINO. Iam sure itis rightup to date.
The CHAIRMAN. But it seems in accommodations you have on the

premises a sign in which they suggest they want a certain type of
fre. But nowadays I guess when you travel along the highway,
miles before you get to the establishment, somebody suggests you

come in or tells you what the accommodations are and this would in-
clude all of that,

Senator KEATn o. I think it should be broad enough to cover all
kinds of advertising.

The CHAIRMAN. So much of this advertising, particularly in the
resort areas is by direct mail.

Senator KEr.Ao. Yes, that is right.
The CirAnMAN. Now, some one asked me the other day if our bill,

or the Cooper bill, or any other bill here, covered bathing beaches or.
fishing places not run by the public but by a private individual invit-
ing the public. I know that s ne State laws do this but what I want
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to ask is, in New York if it is a public beach run by the State or by a
ity, it is open, isn't it?
Senator KEATNo. That is ight. It is open. If it is a private

premise, it's not covered by the statute.
The CHAIRU AN. But you have so many of those almost private

areas in New York where they advertise a great deal or where people
go and they hold themselves open to the public as such, but they are
still private. I don't know whether it comes under that, but we will
look into it.

All right. We thank the Senator from New York and the com-
mittee will recess until 10 o'clock on Monday, July 8. We are going
to move to room 1202, the New Senate Office Building, instead of
this room and we will proceed as many days as necessary next week.
But we will have to proceed in the mornings only.

We will print S. 1622 also in the record.
(The bill follows:) (8. 1622, 88th Cong., let se.]

A BILL To prevent certalo discrlmnatory practc by person engaged In bulsneeses
arecton commerce

Be it enacted by the Senate and House of Represenlatives of the United States
of America in congress assembled, That whenever a person engaged in any
business affecting commerce refuses or denies to any other person, or withholds
from another, equal treatment in the facilities, services, or accommodations aft
forded by one In such business on the ground of race, religion, color, or national
origin of such other person, the Attorney General may institute for the United
States, or In the name of the United States, a civil action or other proper pro-
ceeding for preventive relief, including an application for a permanent or temr
porary injunction, restraining order, or other order. In any proceeding here-
under the United States shall be liable for costs the same as a private person.

Sro. 2 (a) When used in this Act, the term "business affecting commerce" In-
cludes those engaged in transporting goods In commerce, In selling goods or
services in commerce, In purchasing goods in commerce for resale, in purchasing
services In commerce, or in advertising In commerce or through the use of the
malls or by radio or television.

(b) The term "commerce" includes trade, trafc, commerce, transportation, or
communication among the several States; or between any State or Common-
wealth or possession of the United States or the District of Columbia any place
outside thereof; or within the District of Columbia, the Commonwealth of
Puerto Rico, or any possession of the United States; or between points In the
same State but through any point outside thereof.

(The three admendents introduced by Senator Keating to the bill,
S. 1732, appear on p. 6.)

(Whereupon, at 12:45 p.m., the committee adjourned to reconvene
at 10 a.m., on Monday, July 8, 1963, in room 1202, New Senate Office
Building.)
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MONDAY, JULY 8, 1963

U.S. SENATE,
CoMITnrEE ON COMMERCE,

Washington, D.C.
Tile committee reconvened at 10 a.m., in room 1202, New Senate

Office Building, the Honorable Warren G. Magnuson, chairman of the
committee, presiding.

The CHAIRMAN. The committee will come to order.
This morning we are pleased to have with us the Head of the Civil

Rights Division, Assistant Attorney General Burke Marshall.
In addition to his prepared statement, I hope the witness will go on

and discuss, if he wishes, some other phase of this problem, the recent
demonstrations, what further ones can be expected, and the Justice
Department's role in these events, which has been considerable, and
how this bill, 1732, could be helpful in these situations.

We will be glad to hear from you at this time, Mr. Marshall.

STATEMENT OF BURKE MARSHALL, ASSISTANT ATTORNEY GEN-
ERAL, CIVIL RIGHTS DIVISION, DEPARTMENT OF JUSTICE

Mr. MARSHALL. Mr. Chairman, I appreciate this opportunity to
appear before the committee to testify in support of S. 1732, a bill
to prohibit discrimination and segregation in places of public
accommodation.

Discrimination in education, in employment, and in other phases of
American life is morally wrong and it has now and has had very serious
economic consequences. Yet our experience during the last few years
anid particularly during the last few weeks has demonstrated that no
problem is of greater immediate importance than discrimination in
places of public accommodation. That is why this portion of the
President's civil rights program is essential.

The establishments covered by S. 1732 are in business to serve the
public. This is their purpose and their livelihood. Yet countless mem-
bers of the publio-eitizens of this country guartAtteed equality of treat-
ment by our Constitution-daily suffer the humiliation of being denied
service for no reason other than the color of their skin. Nor is this
discrimination sporadic or incidental, but, where it exists, fo6 thb most
part, it is systematized and complete. It is not directed against cer-
tain Negroes as individuals; all Negroes are totally excluded from
virtually every restaurant, from every hotel, from every lunch counter
in the entire area.

Events of recent weeks and months have underscored the intensity
with which millions of our citizens resent this treatment. Beginning
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in 1960, when the first lunch counter sit-ins occurred in North Caro-
lina, the protest movement against discrimination has spread to many
cities in many States.

The following is just a partial list of localities in which demonstra-
tions protesting this kind of discrimination and other kinds have
occurred:

Birmingham and Gadsden, Ala.; Sacramento, Calif.; Stamford
Conn.: Daytona Beach, St. Augustiie, Tampa, Palm Beach, and
Tallahassee, Fla.; Wash'ngton, D.C.; Atlanta, Albany, Columbus, and
Savannah, Ga.; Chicago, Ill.; Marion, Ind.; Des Moines, Iowa;
Kansas City, Kans.; Baton Rouge, La.: Baltimore and Cambridge,
Md.; Jackson Clarksdale, and Biloxi, Miss.; St. Louis, Mo.; Engt-
wood, N.J.; Philadelphia, Pa.; Buffalo, N.Y.: Durham, Chapel Hill,
Fayetteville New Bern, Greensboro, Williamston, Raleigh, and Lex-
ington, N.C.; Chattanooga, and Nashville, Tenn.; Charleston and
Beaufort S.C.; San Antonio, Tex. Danville, Va. Detroit and Grosse
Pointe, Mich.; Denver, Colo.; Oklahioma City, Okla.; and Beloit, Wis.

Some of these protests involved grievances other than the denial of
service by a place of public accommodation, but in many others, dis-
crimination in such places was a major target and for obvious reasons.

A traveler seeking a place to sleep or to eat who is turned away by
one establishment after another solely because of his color understand-
ably becomes exasperated. So is a Regro who is invited to purchase
goods in a department store but is rejected when he seeks to sit down
for a sandwich or a soft drink.

There are some who have said that these problems can be solved by
means of persuasion and mediation. We have attempted this ap-
proach, with some success, hut we also recognize its limitations. Per-
suasion will not solve the problem in a locality where all establish-
ments but one want to desegregate, but cannot do so for fear of giving
a competitive advantage, in increased white trade, to the o;ie ex-
ception. It cannot solve the problem in a locality where feelings of
racial supremacy are so ingrained that voluntary action is impossible.

Thus, the need for legislation is plain. Equally plain, it seems to
me. is the authority of Congress to enact such legislation. In my
judgment, such authority exists by virtue of the commerce clause,
the 13th amendment, and the 14th amendment. For the reasons the
Attorney General developed in detail last week, it is our view that,
while the Supreme Court might well ultimately uphold a public ac-
commodations statute based on the Civil War amendments this is by
no means a certainty. I shall not repeat the reasons which have led
us to that conclusion. But I do wish to discuss additional aspects
of the commerce clause basis for the bill and the reasons for our belief
that legislation enacted pursuant to that clause would be clearly
constitutional.

Let me dispel at the outset a possible misconception concerning the
scope of S. 1782. We do not propose to regulate the businesses covered
merely because they are engaged in some phase of interstate commerce.
Discrimination by the establishments covered in the bill should be pro-
hibited because it is that discrimination itself which adversely affects
interstate commerce.

Section 2 of the bill describes in detail the effect of racial discrimi-
nation on national commerce. Discrimination burdens Negro inter-
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state travelers and thereby inhibits interstate travel. It artificially
restricts the market available for interstate goods and services. It
leads to the withholding of patronage by potential customers for such
goqds and services. It inhibits the holding of conventions and meet-
ings in segregated cities. It interferes with businesses that wish to
obtain the services of persons who do not choose to subject themselves
to segregation and discrimination. And it restricts business enter-
prises n their choice of location for offices and plants, thus preventing
the most effective allocation of national resources.

Clearly, all of these are burdens on interstate commerce and they
may therefore bo dealt with by the Congress.

Another question which has been raised concerns the propriety of
congressional regulations of a business activity where the regulation
would afect both interstate and intrastate commerce. As long ago as
1911 however in Southern Railway Co. v. United States (222 U.S. 20),
the Supreme court held that the congressional power to regulate inter-
state commerce is not to be defeated or diminished merely because
as a result of such regulation intrastte commerce was also being regu-
lated. This was made explicit in the celebrated Shreveport Rate case
(Houston; East < West Texas Ry. Co. v. United States 234 U.S. 842)
and in United States v. Darby (812 U.S. 100) in which the Supreme
Court said that Congress may regulate intrastate transactions which-
are so commingled with, or related to, Interstate commerce that all must be
regulated if the interstate commerce is to be effectively controlled.

There is, of course, no means for determining precisely whether a
person is or is not an interstate traveler. Many travelers move by auto-
mobile and do not carry tickets or other means of identifying them-
selves as interstate travelers. And the courts have established that
to require a Negro to prove that he is an interstate traveler while not
imposing a similar requirement on others is in itself a prohibited form
of discrimination (Baldwin v. Morgan, 287 F. 2d 750 (C.A. 5)).

Acting upon similar general principles, the Supreme Court has
many times sustained the exercise of congressional power to regulate
intrastate activities where they have an impact upon interstate com-
merce. In United Mine Workers v. Ooronado Co. (259 U.S. 844
(1922)), the Court said that if-
certain recurring practices, though not really a part of Interstate commerce,
(are) likely to obstruct, restrain, or burden It. (Congress) has the power to
subject them to national supervision and restraint.

This rule has been applied to the regulation of such diverse objects
as wheat grown for home consumption (Wioekard v. Fijburn, 817 U.S.
111) ; intrastate milk production (United States v. W1rightood Dairy,
315 U.S. 110); and wage rates for employees locally producing lumber
ultimately intended for interstate shipment (United State v. Darby,
312 U.S. 100). No reason is apparent why it should not also be appli-
cable to establishments practicing racial discrimination.

The bill before this committee is based on sound constitutional prin-
ciples. It constitutes vitally needed legislation. It would remedy
what. patently is an injustice and it would do so by the normal proc-
esses of law. I urge its enactment.

Thank you, Mr. Chairman.
(Discussion off the record.)
The CuI.IRUA.N. On the record.
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I am going to have to leave for a very important engagement, at the
White House. I am going to turn the meeting over to the Senator
from South Carolina.

Senator TnURMOND. Since the Senator from South Carolina may
have more questions than the average Senator, I will call on the other
Senators first, I regret many of the Senators have other engage-
ments and I don't wish to delay them.

Senator Lausche?
Senator LAUSCHE. Will you restate your present position with the

Government, please?
Mr. MARSHALL. I am Assistant Attofney General, Senator, in charge

of the Civil Rights Division in the Department of Justice.
Senator LAUscHE. You are of the opinion that this bill is constitu-

tional in all respects under either the 13th amendment, the 14th amend-
ment, or the commerce clause. Is that correct?

Mr. MAsIA.LL. That is correct, Senator.
Senator LAURCHE. lfavo you studied the decision of 18839
Mr. MARNHALL. Yes, Senator.
Senator LAUSCH. Could you tell me what constitutional right. the

Court felt was violated.of the person operating a place of entertain-
ment and restaurant when the Congress passed the act of 1875 making
obligatory the rendition of service and the sale of goods

Mr. MARSHALL. I don't believe the Court held that any constitutional
rights of the proprietors of business establishments were being vio-
lated. The Court held the Congress was without power to enact
that statute and the statute was therefore unenforcible and invalid.
But I don't i call that the Court held that any constitutional rights
would have been infringed by it, if it had been within the power of
Congress to enact the statute.

Senator IAuscIn. The Court did hold it was not. within the power
of Congress to compel a proprietor to render services or sell goods
under the 14th amendment of the Constitution.

Mr. MaRSfHnALr. That is correct, Senator.
Senator LArscIE. Now, then, you are of the belief that tile Court

by implication did ilot declare that there were constitutional rights
violated when the Congress passed a law making mandatory the sale
of oods and the rendition of services

Mr. MARSHALt . That is correct, Senator. I do not believe the
Court implitdly held that,

Senator ,Atiwen. Well, it said that the patrons did not have the
right to that service didn' t it?

Mr. MARSHALL. That is right, Senator.
Senator LAUvscH. So when it said the patrons did not have the

right to that service, didn't it hv implication state that the proprietor,
under the Constitution, could not he compelled to sell the product or
render the services?

Mr. MARsIIAL,. Senator, the Court certainly held that in its view
Congress did not have the power under the 1.th or 14th amendment
to compel the proprietors to render service to Negroes. They cer-
tainly held that, Senator.

Senator ItorM'r.. Now, then, I want to explore at this time whether
you know of any other law on the statute books of the United States
which gives a right to a citizen to call upon the Attorney General
of the United States to institute legal proceedings for him, except
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the one involved in this bill or such other civil rights bills as we
might have?

Mr. MARasALL. Well, Senator, I think that a great many statutes
are administered to some extent in that way. For example, the anti-
trust laws are administered a good bit from complaints from individ-
uals who feel that they have been hurt by something they think was
an antitrust violation by another company. The Antitrust Division
of the Department of Justice has always worked that way. The
Federal Trade Commission has always worked that way. So I think
there are laws that are administered to some degree in that way.
But I don't know of any offhand which has written into it the require-
ment of this kind of a written complaint to the Attorney Geoeral from
individuals.

Senator LAUSCHE. That is, do you think that the antitrust violation
might have some semblance to what is intended in this bill?

Mr. MALRSHAL. Well, Senatr, I don't mean to imply they are
to same. I say they often originate with a complaint from a private
citizen. But of course tlhe suit that is brought by the United States
is to protect and vindicate the interests of the United States, not
just the interests of the privatecitizen.

Senator LAUscr1. Do you know whether or not, when the Kennedy-
Jves bill and tle Kennedy-Ervin bill, the labor bills, were before the
Congress it was suggested that there be included in those bills a
provision giving the right to an offended member of a labor union
to call upon the Attorney General to institute proceedings against
the officials of the labor union to procure rights

Mr. MARsnHAL. Senator, I am not acquainted with the history of
that bill; no.

Senator LAuso80. Would you concede this is at least a novel ap-
proach of having the Attorney General called upon to institute pro-
ceedings for the procurement of private rights!

Mr.S MARRHALL. Senator, the matters that are covered by this bill,
the substance of the legislation, is not just a question of private rights.
The economy of this Nation as a whole, and other interests that are
national interests, are hurt by the cumulative practices that are sought
to be prohibited by the bill. So it is not st a question of vindicating
private rights and giving the Attorney General the power to initiate
action to compel compliance with the substantive provisions of the
act. I would not. accept, Senator, the premise of your question.

Senator LAUscIHE Well, do you think it will create a precedent
under which, in various other subjects, requests will be made to require
tile Attorney General of the United States to institute legal roceed-
ings which normally, under our system, have to be instituted by the
aggrieved individual

Mr. MARSAU,. Well, Senator, I think that Congress could enact a
bill that was limited to giving private individuals the right to sue. I
think that Congress could do that. I think, as I say, that the problem
that, the bill deals with--

Senator LAUscIMr. You haven't answered my question. My ques-
tion is do you think it will create a precedent under which subse-
quentl, in other fields, similar provisions will be added

Mr. AIas.uA . I don't see why it should, Senator; no.
Senator I ievcir. All I wanted was an answer.
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Now getting down .to the commerce clause-do you have a copy of
the bill in front of youth

Mr. MARSIALL. Yes, sir.
Senator LAUSCH~. Turn to page 5 of the bill, if you will. I am

reading section 3:
All persons shall be entitled, without discrimination or segregation on account

of race, color, religion, or national origin, to the full and equal enjoyment of the
goods, services, facilities, privileges, advantages, and accommodations of the fol-
lowing public establishment

And now specifically (1):
Any hotel, motel, or other public place engaged in furnishing lodging to tran-

sient guests, including guests from other States or traveling in interstate com-
merce.

Under this language that I just read, "other public place engaged
in furnishing lodging," don't you cover the whole field of operations
in which rooms are given out for lodging, whether it be a m tel, hotel,
a roominghouse or any other accommodation for sleeping purposes
and lodging?

Mr. bAaRSHALL. No Senator.
Senator LAusonH. Will you explain why you think it doesn't cover

all?
Mr. MARSHATs . Because in addition to the requirement that the

place be public, which I think excludes some roominghouses, there is
also the requirement that the lodging be furnished to transient guests.

Senator LAUScnE. That is a roominghouse that holds itself out to
the public, holds itself out both to transients and to domestic cus-
tomers. Wouldn't that mean that every place that. holds itself open to
accept either transients or domestics, would be covered

Mr. MARSHALL. Yes, Senator.
Senator LAuscHE. And didn't the Attorney General last week say

that under paragraph (1) he would not have to be a transient from
another State but could be a domest ic transient ?

Mr. MAR8HAJL,. That is correct, Senator.
Senator LAusonC . Now you agree that the language in paragraph

1) is supposed to be absolute and that there shall be no discretion in
the court in determining whether that particular business affected
interstate commerce!

Mr. MARSHALL. That is correct, Senator. It covers all places that
are covered by the definition.

Senator LAUscma. And it covers them without question. Per se
they are deemed to be engaged in interstate commerce f

Mr. MARShALL. No, Senator. I would be glad to explain that.
Senator LAUSCHE. Go ahead and explain it.
Mr. MARSHALL. Well, I think engaged in interstate commerce, Sr \-

ator is a term of art, in a constitutional sense. This statute covers
establishments that may not be necessarily engaged in interstate com-
merce because their activities affect interstate commerce cumulatively.
So I think there is that difference.

Senator ILsA uE. I concur with that. Now, then, you go to the
places of enterta nment:

Any motion plct re house, theater, sport area, stadium, exhibition ball. or
other place of am ment or entertainment, which customartly present motion

m

210



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

pictures, performing groups, athletic teams, exhibitions, and other sources of
entertainment, which move In interstate commerce-

these all would be absolutely covered; is that a fact?
Mr. ARL HALL. Yes, Senator.
Senator LAUsciE. Now we go to paragraph (8) and it reads:
Any retail shop, department store, market, drugstore, gasoline station, or other

public place-

which would-over everything-
which keeps goods for sale, any restaurant, lunchroom, lunch counter, soda
fountain, or other public place engaged in selling food for consumption on the
premises, and any other establishment where goods, services, facilities, priv-
ileges, advantages, or accommodations are held out to the public for sale, use,
rent, or hire.

That covers all places, doesn't it, as I have read now from para-
graph (3)?
3r. MARSHALL. Senator of course that isqualified.
Senator IAUSCHE. Yes; but up until now it covers everything?
Mr. MARSHALL. That is right, Senator.
Senator IAU8SCE. You can't mention anything that is excluded

until you get to the conditions?
Mr. MARSHALL. Of the kinds of establishments; that is correct.
Senator LAUSCHE. Then you would answer that paragraph (3),

in the absence of conditions, covers everything?
Mr. MARSHALL. Every business named, Senator.
Senator LUSCHE. Now you get to the conditions and there are

four of them. I will read Roman numeral.(i):
The goods, services, facilities, privileges, advantages, or accommodations

offered by any such place or establishment are provided to a substantial degree
to Interstate travelers.

What is your definition of "substantial degree?"
Mr. MASHAL. More than minimal, Senator.
Senator LAUSCHE. More than minimal t
Mr. MARSHALL. Yes, sir.
Senator LAUscoE. Can you reconcile the meaning of "substantial"

harmoniously with the description more than minimal?
Mr. MARSHALL. Well Senator----
Senator LAVscvE. When you say "substantial," can it be said that

substantial means more than minimal
Mr. MARSIALL. Yes,Senator.
Senator LAuscim. Doesn't the word "substantial" ordinarily con-

noteessence, the full body, thebase?
Mr. MARSHALL. Senator, I believe this about the use of that word

in the statute: I think that it is a word that has a legal background
from other statutes and from constitutional decisions of the Supreme
Court and that those decisions taken as a group, make the word
substantiall" mean more than minimal, not insignificant. Something
of what sort. I am seeking a definition.

Senator TL.ASCjl . I have Webster's Dictionary here and the word
"subltantial" is defined:

1. Of. pertaining to, or having substance; not seeming or imaginary; not
Illusive; rel ; true. Having sbstance or body.
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It is my understanding that the Iatin base of substance is sub, under,
and stance, standing on a foundation. "Strong, stout, solid; firm."

Your definition, however, is more than minimal. What does mini-
mal mean according toyour understanding?

Mr. MARSHALL. An 'insignificant amount. Senator, or sporadic or
incidental sales.

Senator LAuSCEII. Insignificant ? I will take a look and see what
they say in here about that word.

Atinimal:
Constituting a minimum; hence, lowest or least attainable.

You say it is insignificant. Now can you reconcile more thfin
minimal, meaning insignificant, with substantial, which meins the
body, the base, tlhe strength? Can you reconcile the two?

Mr. MARSHALIL. Yes, Senator.
Senator LArscJIE. Will you do it, please?
Mr. MAR InS LL. I think that by more than minimal or not insignifi-

cant. we mean something that is'substantial: something, for example,
which if done by a whole lot of businesses taken together, has a sub-
stantial impact on interstate commerce. Now I think that is true
of the activities that are proscribed by this bill. Taken together,
without question they have a substantial impact on interstate
commerce.

Senator LAURCtn. Well, I am not trying to have you accept my
views. I am merely trying to learn the meaning of these terms.
The public should then understand that if this hill is passd, the word
"substantial," which is used in three of the subparagraphs constituting
the conditions, would mean that all proprietary places open to the
public would be covered if they did more than a minimum of interstate
business?

Mr. MARSHALt. That is correct, sir.
Senator LAUscHE. I think that is all T have, Mr. Chairman.
Senator MoNRoxNr. (presiding). Senator Morton?
Senator Morox. Thank you. Mr. Marshall, would you, for the

benefit of the committee, briefly describe the procedures and procedural
steps involved in requesting and obtaining civil action for relief under
sect ion 5 of the bill t

For example, would there be preliminary hearings and notice to the
other party, right of appeal and so forth

Mr. MARSHALL. Well, Senator, are you referring to Iparagraph (e)
of section 5t

Senator Morox. Well, it is the whole section, Civil Action for
Preventive Relief. I am just wondering what the procedures were.

Mr. MARSHALL. Well, there are two procedures, Senator. One is
that the person aggrieved can bring a suit himself against the estab-
lishment which he claims refuses to serve persons because of their
race. And if he does that, then of course, it is his own litigation.

It proceeds in court Federal court, under the rules of civil pro-
cedure, like any other lawsuit. Now, if lie does not do that himself,
but instead files a complaint with the Attorney General, then the
Attorney General has first to make a determination whether the person
who made the complaint is or is not able to initiate a suit on his
own. And secondly, if lie determines the person who made the comn-
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plaint is not able to bring a suit on his own, whether the purposes of
tile act will be materially furthered by the filing of an action by
the Attorney General.

'That second provision, Senator, is meant to avoid having the
Attorney General thrust into situat ions which are really not important
enought to warrant using the time and effort of Department lawyers.

If the Attorney General makes those two determinations in a par-
ticular case, then he will normally refer the matter to the Community
Relations Service, which is provided for in the bill. That service will
attempt, by taking it. up with the establishment or the establishments
concerned, to get the matter safely resolved by voluntary action.

And, if it is unable to do that and if there is no adequate procedure
under State law, then the Department of Justice would bring a suit
and that would go through the courts in a normal fashion.

Senator Moro.. In a case under this bill that comes before the
court, would the burden of proof be on the defendant to prove he
does not discriminate?

Mr. 3MARSHALL. No; I don't think so. I think the burden of proof
would still be on the plaintiff. Now, as in the cases which we file
under the 1057 act on voting, we have a burden of proving that the
registration official denies people the right to register because of their
race. And that means we have a heavy burden of proof, really, to
show that there is a pattern of exclusion on account of race.

So, I would think it doesn't shift the burden of proof.
Senator MomoN. On page 5 of the bill, section 3(a) (1), what does

transient guest mean? How long does a person have to stay or live
in a hotel or rooming house to cease being a transient guest?

Mr. MAIRSHALJL. I think Senator, I wouldn't be able to cover all
possible situations with a definition of it, but I think places generally
either furnish rooms or apartments to permanent residents or they
hold themselves out to People that come for maybe a week at a time
or maybe in the case of a summer establishment for the summer.

But'I think that in almost every case you could tell the difference
between a place that rents from month to month with the intention
of the people that rent from it of staying there and a place that caters
to people that move in and out.

Senator MonToN. What effect, if any, do you think the passage of
this bill would have on the 30 States that now have antidiscrimination
statutes? Does this imply that State authorities are not enforcing
the law in these 30 States?

Mr. MARS, L.. No, Senator. I don't think it would have any effect.
It would put the Federal Government, perhaps, into the position of
cooperation with them.

Senator MorToN. On page 4, subsection (h):
The discriminatory practices described above are in all cases encouraged,

fostered, or tolerated In some degree by the governmental authority of the
States In which they occur, which license or protect the business Involved by
means of laws and ordinances and the activities of their executive and Judicial
olffcers.

Don't you think this language might be regarded as rather severe
indictment of the Government and law enforcement officials in many
of our States?

Mr. MARSHIA.,. No, Senator. I think the words are "encourage,
foster, tolerate."
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Senator MoRroN (reading) :
Discriminatory practices described above are In all cases, encouraged, fostered,

or tolerated In some degree by governmental authorities in the States in which
they occur.

Mr. MARSIALL. Senator, I think there is no question about that.
Senator Morrrox. Thank you.
Senator MONRONEY. Senator Thurmond I
Senator TnURMOND. Mr. Chairman, I have a good many questions

and I am willing to wait until the others finish.
Senator MONRONEY. Senator Scott?
Senator Scorr. Thank you, Senator Thurmond. I will be brief.

Mr. Marshall, going back to your statement on page 2, listing a partial
list of localities in which demonstrations have occurred, can you give
me the period of time covered by these demonstrations beginning with
Birmingham and ending with Beloit?

Mr. MARsHAL. These demonstrations, Senator, have all taken place
within the last 60 days.

Senator Scorr. Were there similar demonstrations which occurred
earlier elsewhere in the United States or in any of these same places?

Mr. fARSHALL. Yes, Senator; there have been, but the frequency
and heat and tempo throughout the country has stepped up to a
very considerable degree, since the middle of Mfay.

Senator Scorr. Some of these lunch counter demonstrations, for
example, in some American cities go back 2 years or more, don't they I

Mr. MARSHALL. Yes, Senator; they go back about 3 years, although
I have noted that there were some sit-in's in 1871, I believe in Louis-
ville, Ky.

Senator SCxrr. Senator Morton was a very young man at that
time. Then, I go back to your first page of your statement where
you state:

No problem Is of a greater Immediate Importance than discrimination in
places of public accommodation.

I agree with your statement, but I call your attention to the fact
that legislation has been suggested by me and by other Senators
in regard to such matters as the old title 3, FEPC, and other ap-
proaches, which were designed to meet the causes which lead to these
lunch counter demonstrations, sit-in's and other evidences of dis-
crimination.

Up to a week or two before this bill was sent up, some Senators,
including myself, were being told by representatives of the Justice
Department, that you were iBirmingham--I would say this occurred
about a month before the bill was sent up-it was not believed that
title 8 or any other legislation was necessary at that time because
they counted on your powers of persuasion, and the powers of per-
suasion of other members of the Department.

My question is, If this has been going on a long time, and they
counted on your powers of persuasion up until shortly before intro-
ducing the bill, why then do you say that no other problem is of
greater immediate importance, when you might as truly have said
that 2 years ago

Mr. MARSUALL. Senator, I don't think that it was as true 2 years
ago. I think that the need for curing this problem goes back a
very long way. But the demonstrations themselves did not, 2 years
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ago, have anywhere near the widespread character or support that
the have had in the past few weeks.

Senator ScTrr. If this law had been on the books while you were in
Birmingham, could you have made use of it and, if so, how and under
what circumstances would you have been able to use it

Mr. MAJsuALL. Yes, Senator; we could have. In fact, if it had
been on the books at that time the demonstrations would not have had
to take place in Birmingham. The problem in Birmingham, the prob-
lem in all of the cities where demonstrations are concerned with this
kind of discrimination, is that there is no legal remedy at the moment.
There wasn't any then.

There was no action that the Government could take, there was really
no action that individuals could take to bring about a desegregation of
public facilities in Birmingham. The only way that it could be done
at that time was by voluntary action by the businessmen of Birming-
ham. And they agreed, finally, to take that voluntary action and
that ended the demonstrations.

But, there was no legal remedy. That is why the matter was in the
streets, that is why this legislation is so urgently needed if this coun-
try is going to escape that kind of method of trying to resolve this
matter and get rid of this injustice.

Senator Scorr. What I am seeking is just what you have brought
out. If this law had been in effect, as you state, the demonstrations
would not have occurred in Birmingham, and yet while the demonstra-
tions were occurring in Birmingham, nearly a month before this leg-
islation was sent up, the Deputy Attorney General advised a number
of Senators that the law was not needed, and they were relying on
your powers of persuasion.

I fon't want you to have to comment on what someone else in the
Department said. I just wanted to establish if in your opinion had
this law been on the books at the time of all of these demonstrations
cited here, many of them would have been avoided.

Is that not so
Mr. MAfRSHALL. Yes, Senator; I think we are in agreement on the

urgency of the need for the law.
Senator Scorr. I find no fault with the merits of the bill in this

questioning. I would simply question why the phrase appears that
there is no problem of greater immediate importance than discrimina-
tion in places of public accommodation, with the implication that the
problem had' just arisen, when as you say the problem has been with
us since 1878. And that is a fact, ai't it? We have always had this
problem.

Mr. MARSHALL. Yes, Senator; and it is not only in this area, but
there are other areas in which Congress needs to legislate.

Senator Scorr. So, this is of immediate importance, but it was also
of immediate importance in 1961, wouldn't that be true, and 19621

Mr. MARenAu . And 1960, Senator.
Senator Sorr. And 1962, too.
Mr. MARSHALL. And 1959, Senator.
Senator Soorr. 19481
Mr. MARSHALL. As you say, Senator, really since 1871.
Senator Soorr. But you have no objection to my saying 1948 or 1938,

have you, Mr. Marshall
Mr. MARSHALL. No, Senator.
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Senator Scorr. That is all. Thank you.
Senator MONRONEY. Senator Prouty?
Senator PRouT . I hank you, Mr. Chairman.
Mr. Marshall, on page 3 of your statement you say persuasion will

not solve the problem in a locality where all estabhshments but one
want to desegregate but cannot do so for fear of giving a competitive
advantage, and so forth. Now, has that been your experience that
generally all business establishments wish to desegregate except for
perhaps one or two t

Mr. MARSHALL.. Senator, it is our experience, in discussing this
with businessmen, over the past month and a half, in a large number
of meetings, at the White House and with the Attorney General and
businessmen, that in overwhelming numbers they want to get this
problem behind them and that the reason that they don't do it volun-
tarily is because they are all fearful that they will have to move
themselves alone, that someone else will lag back and it will result in
loss of business to them, or they won't have the support of the rest of
the business community or the support of the leadership in a city in
which they do business.

But I think the overwhelming sentiment among the businessmen
with whom we have discussed this-fairly overwhelming-is that they
want to get it behind them are seeking a way to get it behind them and
it is largely a question of everyone moving at once, more than any
other single thing.

Senator PROUTY. Now, you have had an opportunity, I am sure,
to discuss this overall problem with Negro leaders in some of these
communities, as well as witl leaders of the white groups. Do you
feel that there is a tendency or a desire on the part of both to avoid
extremes, to find a common ground or approach which will work out
eventually to the advantage of both groups?

Mr. M.ARShALL. Among the Negro and white leaders?
Seliator PRoUrr. I mean among the people that you contacted who

were not forced to take a public position.
Mr. MAsI rm.A. Yes, Ithink that is true of a very large number of

people, Senator.
Senator PROt Y. That sometimes the statements made for public

consumption by both groups take a more extreme position, or reflect
a more extreme postition than actually existed

Mr. MARnsALLt,. Yes, Senator. I think tlat the necessity of dealing
with these problems in public, while they are undergoing negotiation,
is one great problem and it prevents an accommodation on both sides.

Senator PRotrr. By the standards you have set forth in your state-
ment, is there any form of commerce which does not have an impact or
influence on interstate commerce, and which is outside of the scope
of congressional power of regulation

Mr. 3f.RARH.L. Senator, I tiink Congress has the power under the
commerce clause to deal with any practice, any commercial practice,
which is engaged in any large numbers of business and which in a
total sense affects the economy and interstate commerce. And I think
that power, in dealing with that kind of a problem, gives Congress
'ho power to deal, to regulat very small businessses.

Senator PnotTry. In effect the answer to my question then is "No"?
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1Mr. MARSHALL. Well, Senator, I think there has to be a substantive
problem that Congress is dealing with. I don't think Congress can
use the power of the commerce clause to deal with a problem that. has
nothing to do with commerce as such, that is it can't use the power of
the commerce clause to deal with something totally unrelated to
commercial realities of our national economy.

Senator PnoIxrr. Thank you, Mr. Chairman, that is all.
Senator MfoNRONEY. I don't believe this has been discussed this

morning.
On page 9 of the bill, paragraph 5(e) provides that, in any case,

hero a compllaint received by the Attorney General including a
case within the scope of subsection (d), the Attorney General shall,
before instituting an action:

Utilize the service of any Federal agency or Instrumentality which may be
available to attempt to secure compliance with section 4 by voluntary procedures
if in his Judgment such procedures are likely to be effective In the circumstances.

We have all read that there are in this bill certain powers that would
give a cloak of authority to various Federal agencies to withhold
service or to withhold benefits enacted by the Congress for education
or for health pIurposes or ot herwise.

Could you give the committee the benefit of your thinking about
what agencies the Department contemplates utilizing to implement
this subsection ?

MIr. MA~sr.r.L,. Well, in this subsection, Senator, tile only agency
I think that is contemplated is the Community Relations Service,
which is set up under another bill that is before another committee.
I don't think the language of this is intended to imply anything
else.

Senator fMONRONEY. Is there anything in S. 1732 which would
legalize e he withholding of distribution of Federal funds or benefits
for education or for health or otherwise, where there was noncom-
pliance in a State or in a community with the abolishing of segra.
gation?

Mr. ML\n sALL. No, Senator, not in this bill.
Senator MONRo.NEY. This cloaks no one with any such power within

the Federal Government?
Mr. MARsHtuL,. No, sir.
Senator Mo.xNow EY. Is it in any of the other bills?
Mr. MARSIIALL. It is in the bill that was introduced, I think S. 1731,

which is Senator Mansfield's bill, entitled-
Senator MfoNnoNFY. This is the omnibus bill which includes this

section as one of its parts; is that right?
Mr. MARHALL,. That is right,
Senator MfonoNEYr. Therefore that portion of S. 1731 must be before

the judiciary; is that correct
fr. M3lAsns.L. I believe that is correct.

Senator MONRONoEY. But it is in that bill which will be considered
as part of the big package

-Mr. M.ARnsLr.A. That is right, Senator. But that is unrelated to
this section of this bill and it is also unrelated to the agency, the
Federal agency that is contemplated to be used

Senator MONRONsE . If this is all this does, I think it is a very
prower step to try to utilize voluntary procedures or conciliation

21- ti - .-- pt. 1i- -l5
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before there is court action, because the Attorney General and his staff
are oing to be pretty busy, I suspect, should this title of the bill pass.

You stated that the Department of Justice would not prosecute cases
of small importance. It is the Department's intention to prosecute
only class actions involving a large number of aggrieved persons?

Mr. MARSHALL. Well, Senator, the language of the bill is what will
materially further the purposes of the act. Now the purposes of the
act are to eliniinate this discrimination that has an adverse effect on
the economy of the count ry.

It may be in some particular case, because of the circumstances in
the community, that a discrimination by a small establishment will
create such a situation that that community is damaged and the State
in which the community is located is damaged and then the Attroney
General will take action despite the fact that originally just a few
people were involved.

But in general, Senator, I would agree with what you said.
Senator MONROWNE. In other words, the Attorney General said last

week there was no moral justification for allowing small businesses to
discriminate, when large businesses are prohibited from doing so.
But as a matter of trying to effectuate the maximum desegregation,
the Justice Department intends to deal with those which affect large
numbers at this time; is that correct? That is unless there is some
speciflo instance where it seems advisable to eliminate bias or dis-
crimination in some particular place.

Mr. MARSiHALL. That would be correct, Senator.
I think there will not be a large amount of litigation under this

bill myself. I think it will becomplied with.
Senator MONRONEY. In your statement you give the impression to

me at least, that the withholding of services tb any potential customer,
in almost any way, by stores, does have an effect on interstate commerce
and as these build up to an import ant thing, in their totality, that any-
one engaging in those practices, whether he serves one or a thousand
people, becomes subject to this act. Is that !orrect?

Mr. MAnsi ALrL. That is correct, sir.
Senator MONRONEY. In other words, have we moved, then, from our

concept of interstate commerce, that a merchant or an entrepreneur
in the saloon business, say, or in the amusement business or anything
else, can choose by the scope of his operation whether he can remain
under State law only and not be subject to interstate action?

I refer to the fact that while this puts a small eating place, perhaps,
or a small motel under interstate commerce our giant utilities, if they
choose to operate solely within the State of New York, or the State of
California, with their huge populations, would be exempted from the
interstate commerce enforcement of power regulations and matters
of that kind.

Mr. MARSHALL. Yes, Senator.
Senator MlONONEY. In other words, if they get a pound of ham-

burger meat, they can be in interstate commerce, but they can buy
hundreds of millions of kilowatt-hours from interstate distributors
and so long as their distribution is intrastate, they are strictly regu-
lated by the local State utility body

Mr. MARSnALL. Yes, Senator. That is correct. But there are a
couple of comments I would like to make.
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Senator MONRONEY. I wish you would make them, because what
troubles me is that this bill ignores the clear cutoff which we have
observed historically in our interpretation of the commerce clause,
that a person can remain within State laws if he chooses to tailor his
operation in such a way that he doesn't cross State lines.

Mr. MAlRSHALL. Yes. I don't believe, Senator, that this is any
departure of principle under the commerce clause.

The Attorney General went into this somewhat last week. Under
the minimum wage law now a great many establishments are regulated
by Federal law that are much smaller than the utilities that you are
speaking of. All of these restaurants that are affected by this are also
affectedby the oleomargarine statute, the National Labor Relations
Act, the Taft-Hartley Act, and Landrum-Griffin Act.

All of the matters that regulate the dealing between employers and
employees affect a great many small businesses. And there are cases
that hold those acts applicable to companies that are engaged solely
in intrastate commerce, because the practice that Congress had to deal
with could not be dealt with simply by regulating companies that are
engaged in interstate commerce in a constitutional sense if the practice
as a whole affects interstate commerce throughout the Nation.

So, Senator, I agree with what you say. I think it is not a de-
parture. I think it is an established power of Commerce for many,
many, years. Some of these acts go back for a great many years.
That is one comment.

The other comment about the utility regulation is that of course
this was not a matter of constitutional restriction, but simply a matter
of congressional choice. Congress has the power under the com-
merce clause, and it is up to Congress to decide however it wants
to exercise that power.

Senator MONRONEY. In the act of 1883, however, the Court could
have found the Congress had the right, under the commerce clause,
to pass this act, could it notf

Mr. MARSHALL. Well, Congress didn't act under the commerce
clause on those statutes, Senator. I think there is a question--

Senator MONRONEY. It was under the 14th amendment.
Mr. MARSHALL. Yes.
Senator MONRONEY. But even though the Congress mentioned the

14th amendment, could not the Court have said had they acted under
the commerce clause, these power would have been available to the
Congress to achieve that end ?

Mr. MnARSHALL. Yes. Well, the Court at least did not in my judg-
ment say the contrary, Senator. In fact, there is language in the
opinion that suggests that they did think there was some power under
the commerce clause in Congress. But I think it would have been
very unusual for the Supreme Court to rely on a power of Congress
that Congress itself did not choose to rely on.

And in that connection, I think the question came up last week
whether or not the Attorney General of the United States at the time
did urge the commerce clause on the Court. So I had the briefs
looked up and I'm informed that the briefs do not contain any reliance
on the commerce clause.

Senator MONRONEY. Do you agree with the Attorney General that
today the courts might, with the passage of time, be more impressed
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by the powers of the 14th amendment than they were back in those
distant days?

Mr. MARSHALrL. Yes; I do, Senator.
Senator MONRONEY. There is a bill, of course, pending that does

specifically seek to prevent bias and discrimination under the 14th
amendment, which I believe was introduced by Senator Cooper or
Senator Dodd. What is your feeling on that

Mr. MARSHALL,. Well Senator, of course, if I could make this pre-
liminary comment, this bill, S. 1732, also relies on the 14th amendment,
as well as the commerce clause, so it is not the reliance on one to
the exclusion of thepther.

Senator MONRONEY. We haven't had much testimony yet on the
14th amendment, as I recall. It has always been the great power
of the commerce clause. Many of us, I think, are disturbed that this
will set a precedent which could ultimately result in the Federal Gov-
ernment licensing all types of business by making the commerce
clause apply to matters far removed from bias or discrimination. If
reliance were placed on the 14th amendment it would be aimed strictly
at bins and discrimination and would not enlarge upon the vast powers
that would affect other types of commerce and change our whole pat-
tern of State regulation for intrastate business contrary to the true
concept of goods moving in interstate commerce.

Mr. MARSHALL. Well, of course, Senator, I don't agree that this
bill would change any concepts of the commerce clause that haven't
been fully developed by the courts in the past.

Senator MONRONEY. I said many of us fear. I certainly well realize
the attitude of the Attorney General and Justice Department on that.

Mr. MARSHALL. Yes, Senator. I think the important thing is to
deal with the substantive problems, the substantive evil, that is caus-
ing a great deal of turmoil, and is permitting to continue a system
of injustice and racial intolerance in the country. I think the prob-
lem is to deal with that substantive evil, and if it can be dealt with
under the 14th amendment, I think that would be fine. The difficulty,
Senator, seemed to everyone in the Administration at the time that
these matters were being considered is that in a bill that is based
solely on the 14th amendment, you are faced squarely with the deci-
sion of the Supreme Court which was an 8-to-1 decision, say-
ing that the Congress did not have the power to eTact such a bill
under the 14th amendment. And I think to press for a bill that
relies solely on the 14th amendment, under those conditions, is to im-
pose a very heavy burden on Congress, in asking Congress to deal
with the problem. So that is my comment about the Dodd-Cooper
bill and my comment about relying on the 14th amendment, to the
exclusion of anything else.

Senator MONRONEY. Since it is bias and prejudice you are trying to
wipe out, rather than to expand the concept of interstate commerce,
has there been any discussion within the Administration about clean-
ing up or amplifying or clarifying the 14th amendment, through
enacting a constitutional amendment by the various State legislatures?

Mr. MARSHAL,. Senator, I think that this problem is very urgent
for the country. I think that the Congress has the powpr to deal
with it now, without any constitutional amendments. And I think.
*Congress should do so.
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Senator MONRONEY. Do you have in your studies-and I am sure.
you have-cases that you could submit to the committee as to whether
the scope and extent of the commerce clause has been determined
by the Supreme Court to have been exceeded in the objectives the Con-
gress sought to apply in various types of legislation ?

Mr. MALnsIlm,. Yes, Senator.
Senator MONiONEY. You gave us those that have stood up. I was

asking, because I am sure in your research you have run into certain
cases that have found Congress exceeded its scope of authority in
stretching the interstate commerce clause beyond that which the
Court felt was justified.

Mr. MARSIHAL.. We will deal with that. We are preparing for the
use of the committee a rather full memorandum on the commerce
clause and the powers of Congress under the commerce clause and
I will see the memorandums include specifically a discussion of those
cases.

Senator MOIONRONJY. htnkt-wQI help us before the hearings
are terminated, be we have had the enargarine case a number
of timest'but I sure there are cases where e Court struck down
congressional efforts to overex and the comm clause in areas
which the urt felt were not le a

IMr. M SALL. Sen.t the e are v few such es, but I will
see tha they are s plied to th committee, and I ex e the memo-
randa be availa e to the mm tee thfs week.

Set tor Scro In the t' messa e while he id not ask
for PC legislati n, y t he up rted oth r proposed
legts ation before the C as I d tan it, includ ig FEPC,

ldeide not?
i. MARI Ail. en t h id.inh mege that I renewed

h1 is pport o pendi l er l i ploymn practices egislation
iapp cable to th em ers an

ator S . My stion for ose of clari nation. In
the p st. FEP le atiol Ias ly beeI posed a rider to

t other gislatio nd has been osed by the sident nd by other
Presid ts, on the grouij-it wo 14 en lan r e passa e of the bill
itself. wherever su, ur rider a ea I ieve, th congressional

SQuarterl records a voteIr the r er a ote again the President's
position. R

t  Now, not f rthe purpose of posing a proble ut for the sake of
- clarification, is i a position of the Departm of Justice that a vote
1  for FEPC in a sepa bill would be cord with the President'sr  position and a vote for FEP-trider to other legislation would
0  not be in accord with the President's position ?

Mr. MAfARSHAL. Senator, I couldn't answer that question. The
- FEPC legislation is, I think, before another committee of the Senate.

The Secretary of Labor will testify on it, and he. would be in a much
n ' better position to answer that. It is complicated with procedures in,

Sthe Senate that I am not fully informed on. So I just can't answer
3 that.
nt Senator Scorr. Mr. Marshall, you see the dilemma which it poses3a l for Members of Congress, because if we rely upon tle President's
nk position, that he favors FEPC legislation, and if we were to support

an amendment to that effect it would be helpful to know whether the
President views such amendment as in support of his position or not



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

in support of his position, and would you make every effort to find
out from the Attorney General what the answer to the question will
be as a guide to Members of Congress with regard to the position of
the President?

Mr. MARSHALL. Yes, I will, Senator.
Senator ScoTT. The other question is, following what the Senator

from Oklahoma has said, in asking for new legislation, as a matter of
policy, in the Department, do you consider yourself bound not to in-
duce new legislation where there has been a Supreme Court decision
some time in the past contra your position on such legislation?

Mr. MARSHALL,. Well, I think that's-I think the direct answer to
that, Senator, is that there is no policy that I know of in the Depart-
ment of Justice one way or the other on that. I think-I don't know
of any case in which the Department has advocated legislation under
conditions where there is a Supreme Court decision saying Congress
didn't have the power to enact it.

Senator Scorr. In other words, you don't accept as static decisions
by the Supreme Court in the 1880's as necessarily preventing you from
offering and presenting legislation or bills, merely because the Su-
preme Court some 60 or 80 years ago took a position contrary to that
which you think the Government should now take?

Mr. MARHA.LL. No, Senator, not as precluding us. I think that it
adds a very heavy burden to the bill.

Senator Scorr. I am not arguing for the 14th amendment position.
I am trying to determine whether or not this is a precedent, because
it could be important in other matters. I am not concerned here,
because I am glad this committee has jurisdiction over this bill.

Thank you very much.
Senator MONRONEY. Senator Thurmond.
Senator TiHIRMOND. I will yield to the distinguished Senator from

Ohio:
Senator LAUSCHE. In your experience in the post you occupy, have

you found that many labor unions in the country bar the minority
groups from becoming members?

Mr. MARSHALL. I think that is a serious problem, yes, Senator.
Senator LAXscIHE. Now then, do you know whether in any of the

bills submitted by the Administration there are provisions declaring
it to be a wrong to bar such minority individuals from membership
and granting the offended person the power to call upon the Attorney
General to bring action against the labor union leaders for their bar-
ring, let us say, colored people from membership?

Mr. MARSHALL. There is no provision like that; no.
Senator LAUSCHE. Why isn't there Why has not that been in-

cluded in any of the bills if it is a great wrong?
Mr. MARSHALL. The President said in his message that he renewed

his support for pending Federal fair employment practices legisla-
tion applicable to both employers and unions.

Senator LAUSCHE. That is true. But there is no language in any
of the bills submitted by the administration that will legally and ef-
fectively try to cope with that problem.

Mr. MARSHALL. Well, Senator, in the omnibus bill there is a pro-
vision for equal employment opportunity.

Senator LAUSCIH. Can the offended person call upon the Attorney
General to bring action to compel admittance of such workers?
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Mr. MARSHALL. No Senator, it does not.
Senator LAUSCHE. Would you favor such an amendment?
Mr. MARSHALL. Senator, I think there is a question whether the

Department of Justice, rather than a Commission on Fair Employ-
ment Practices or the existing Commission on Equal Employment Op-
portunity headed by the VicePresident, is the proper vehicle.

Senator LAUSCIIE. I may point out to you that while I was Governor
I carried on an intense fight trying to persuade labor leaders to admit
Negroes and the barrier was almost insuperable. I think if we are
going to cover every proprietor under this law, then labor leaders
ought to be covered as well.

Thank you.
Senator MONRONEY. Senator Thurmond.
Senator THURMOND. I will be pleased to yield to the distinguished

Senator from Michigan.
Senator HART. I wonder if the Senator from South Carolina would

permit the Senator from Vermont to ask two brief questions?
Senator THun oND. I will be glad to, Senator.
Senator PaorTY. Thank you.
Mr. Marshall, when the Attorney General was before the commit-

tee, I suggested that, or he declared that the Supreme Court in Civil
Rights Oases did not determine the validity of the commerce clause.
I assume you hold that same opinion from what you said this
morning?

Mr. MARSHALL. Yes, sir.
Senator PROUTY. I would also like to call to your attention a quote

from the then Attorney General, who said this:
Inns are provided for accommodation of travelers, for those passing from

place to place. They are essential instrumentalities of commerce.

Now, didn't the Attorney General raise that question before the
Supreme Court?

Mr. MARSHALL. Senator, I have not read the briefs submitted to the
Supreme Court myself, but I am informed that the briefs submitted
by the Department of Justice on behalf of the United States in that
case did not rely on the commerce clause at all.

Senator PRnouY. They certainly made reference to it.
Mr. MARSHALL. Well, Senator, I accept what you say, but may I

ask you, Senator, where is that quotation from?
Senator PROUTY. It came out of the third page of the brief.
Mr. MARSHALL. Senator, I will have to look at it then.
Senator PRourY. I appreciate that. That is all I have. Thank

you.
Senator MONRONEY. Senator Thurmond.
Senator TIURMOND. I would be pleased to yield to the distin-

guished Senator from Michigan.
Senator HART. Thank you, Senator.
Thank you, Mr. Marshall. Speaking as one member of the com-

mittee, for this statement this morning. I apologize for not being here
when you made it, but I have had an opportuity to read it.

Just one point, and it is one which you may not be able to develop
in a setting such as this, but we are talking about what the Supreme
Court may or may not do if presented with a fact situation and a
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statute similar to tilhe one that was presented in tlie 1883 (;'Ui h//'hts
Cases.

Could you express any reaction to the question? Would the Court
overrule the decision or would the Court distinguish it ?

Mr. MAfusAL1,. I would hesitate to predict that, Senator. I tlink
(the case could be distinguished in some sense. That is, I think the
situation in the country is different, the degree to which States aire
engaged in regulation of these businesses is different. I don't think
it could be distinguished in the sense that there is something different
between the statutes as such, that is the statutes unquestionably are
designed to get at precisely the samen problem.

In fact, 1732 goes beyond the 1875 statute, which was declared
unconstitutional in the Civil Rights Cases. But. I think that the move-
ment of history and the movement of State power, during the inter-
veling years, and the fact that in many places these practices have beenl
required or encouraged, not only tolerated, but required or encouraged
by State officials and State laws and local officials and local ordinances,
would make a great deal of difference.

Senator HART. M. Marshall, the Court, would have to find, if we
presented it with a statute based on-the 14th amendment, that some-
how tle action prohibited was a State action. Assume tle case of a
business licensed by either State or some other level of government. Is
it possible that an opinion finding that action prohibited in the con-
templated statute and finding it to be State action, might then be a
precedent to find that any licensed business activity is the instrumental-
ity of the State?

Mr. MARSHALL. I think it certainly is possible, yes, Senator.
Senator HaNw. Would this not be a very serious consideration which

might act as a deterrent on the Court in its willingness to find it was
in fact State action ?

1M.r. MARnHALL. Yes, it would, Senator. I think it would be very
serious because, of course if the Court did proceed under the 14th
amendment and hold that, because of the licensing of an establishment,
anything the establishment did was State action for the purpose of
the 14th amendment, it might have a very, very far-reaching effect on
what business establishments could and could not do.

Senator HART. There seems to be some sentiment which supports
the 14th amendment approach, because it is a more restrained, a less
encompassing reach of power.

It is altogether possible it could in the long run have a vast ly greater
effect and significance on the regulation of Government and 'business.
Is this not true

Mr. MARSlALIL. That is correct, Senator. As an example, we are
talking about racial discrimination but the 14th amendment, protects
a great many other rights, such as the right of free speech. The State
acting as a State cannot prevent free speech. It can control or regulate
it, but it can't prevent it. So a question that would arise would be the
right of someone to make a speech in a department store.

Senator HlmT. This is just one of several such examples.
Mr'. LMARSL[AL. One of several, yes, Senator. I suppose that there

are many others that might affect a business and conduct of a business.
Senator IHAT. A last question, Mr. Marshall.
Some weeks ago, Mr. Marshall, I introduced a bill based on the

commerce clause which is S. 1622, seeking to require public accom-
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modation to be made equally available to all. I think the Depart-
ment has not expressed an opinion with respect to S. 1622, but is it
reasonable to assume, since the bill which we are now discussing, to
which we are directing our principal attention is S. 1732, and was sub-
mitted by the administration, that this in effect contitutes a sug-
gestion that S. 1732 is a preferable approach to S. 16221

Mr. MARSHALL. Well, I think S. 173.2 is somewhat more explicit, so I
think there are differences, Senator, that we think make it more
elec tive.

Senator I ARu'. Thank you very much.
I thank the Senator from South Carolina.
Senator MONRONEY. Senator Thurmond?
SePator Ttn 'lsM(ON . Th'lank onii, Mr. Chairman.
Mr. Marshall, when did you enter the Department of Justice?
Mr. MA l IsL. It was, I believe, in February of 1961. In any

event, it was in the winter of 1961, February or March. I can't re-
nmember tlie (late, Senato

Senator 'TIU'llrMON. Wi idid ,y'ou do prior to that?
Mr. M.AtsIAI.. I was a practicing lawyer in a law firm here in

Washington, private practice.
Senator TuRvt OND. Are you a llarvard graduate?
Mr. MALRSIALL. No, Senator.
Senator 'ITUllUIUMON. How in tlie world did you over get in there?

I)id you become t hi Chief of the Civil Rights Division immediately
upon going there, or later become the Chief of that Division?

IMr. MAss . 1 became the Chief of the Division, Senator, after
the Senate confirmed the nomination of the President. So there was
a period of time when I was in the Department, but was not a Chief
of thle Division.

Senator T'rnMroND. Who did you succeed as Chief?
Mr. M A RSHALL. A man named Iarold Tyler, who is now on the

Federal bench for tlie Southeastern District of New York.
Senator 'lT IRMtoD. Is this civil rights position a stepping stone?
Mr. MA~R.nSAu. No, Senator.
Senator Turin.uMo. Are you aspiring to be a Federal judge?
Mr. MAInsftALtL,. No, Senator.
Senator TIURn~OND. Are you intereteed in the rights of all of the

citizens?
Mr. MAIIBI.ALL,. Yes, Senator.
Senator THURMOND. White citizens, red Indians-
Mr. MAusA,,. Yes.
Senator THlUMOND. Brown or yellow-skinned people; all people?
Mr. MARS tALL. Yes.
Senator TU UnMoN. You are interested in the civil rights of all

people?
Mr. MARSHALL. Yes, Senator.
Senator TiUMOND. Do you keep on the lookout to see that these

rights are p rotected as much as you can?
Mr. MARSHtALL. Yes, Senator.
Senator T'luRzMoND. Well, if you learned that any one class of

people were Ieing placed above another, and their rights affected, you
would take )some antionl, I presume, regardless of their color?

MrI. 3.iA.L.. Yes. Senator.
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Of course, we can only act if we have some legal authority to act.
Bit the answer to that is "Yes."

Senator THURMOND. If any one agency of the Government at-
tenpted to employ people of any one race, white people, for instance,
or any other race, you would take steps to correct such discrimination,
wouldyou, as Chief of the Civil Rights Division ?

M"r. MARSHALL. Senator, my duties don't involve employment poli-
cies at all, except within my Division. There is a Presidential Execu-
tive order that prohibits any part of the executive branch from hiring
or not hiring someone because of his race or color.

Senator TIURMr ND. Who would enforce that
Mr. MARSHALL. That is supervised by the President's Committee on

Equal Employment Opportunity, but is enforced by the heads of the
various agencies of the executive branch.

Senator THURMoND. Well, you are representing the legal branch
and if it had to go to court, would that fall in your category ?

Mr. MARSHALL. Senator, I don't believe there is any aspect-I do
not believe there is any aspect of the enforcement of that order which
would involve my direct responsibilities. If there was a lawsuit over
it, because of a civil service act or something like that, I think it would
be handled by the Civil Division of the Department of Justice.

Senator THURiMOND. If it is a discrimination of a civil right on the
part of a citizen, whether he is black or white, would that fall in your
jurisdiction if it went to court

Mr. MARSHALL. Senator, my jurisdiction is confined to enforcing
certain statutes that Congress has enacted, and I don't know what
stattte would be involved in the case that you put to me. Perhaps if
you could be more explicit--

Senator THUmiOND. I will give you a specific example, and let me see
if this would fall in your jurisdiction. This is an article from a news-
paper in San Antonio, Tex., an Associated Press article, which says--
S~ua Antonio news columnist Paul Thompson,, Friday quoted the district man-
ager of the U.S. Social Security Office as telling the employees to fill vacancies
with nothing but Negroes. In his column Thompson quoted the district man-
ager, John D. Palmer, as telling 80 Social Security workers, at a staff meeting
Monday, that most other Federal agencies got virtually the same orders last
month and have put them in effect.

Would that fall in your category, to see that the civil rights of those
people are not discriminated against? Are you going to protect the
rights of the white people, too, or just the Negroes

Mr. MARSHALL. Senator, we are interested in the protection of the
rights of all people--

Senator THURMOND. Are you interested-
Mr. MARSHALL. So there is no question about that, Senator. I do

not have any direct authority that deals with the employment policies
of the U.S. Government. I do not know anything about that column.
I question the accuracy of the facts stated, but I dont know anything
about it.

But it would not, in any event, fall within my official duties.
Senator THtm-MND. Assuming this man, John D. Palmer, is telling

the truth-he is the district manager of the social security out (kere,
it seems. Aren't you. as Chief of the Civil Rights Division, respon-
sible to see that the civil rights of people are protected?
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Mr. MARSHALL. Senator, I'm responsible for enforcing certain
statutes. If there is any problem there, it would involve, I guess, the
civil service regulations, which are under the Civil Service Commins-
sion, and not under the Department of Justice at all.

Senator THURMOND. 'Well, can the Civil Service Commission dis-
regard the civil rights of employees in Government and can you ignore
that if they do? Aren't your duties broad enough, as Chief of the
Civil Rights Division in the Department of Justice, when a matter
comes to your attention that discrimination is being practiced, to take
some steps about it ?

Mr. MARnSIALL. Senator, I would be glad to find out the facts on
that.

Senator TtiRMOND. I'm asking you, though, if you have that au-
thority and if there is responsibility upon you to do that, if discrimi-
nation exists and it is called to your attention ?

Mr. MARSHALL. Senator, I'm opposed to discrimination based on
race, no matter what race is involved.

Senator THIUrMOND. You haven't answered the question. I don't
want to interrupt you, but you haven't answered the question. Would
you answer the question?

Mr. MARSHALL. Yes, Senator. The answer to your question is that
I do not have authority to take action wherever there is discrimination
based on race; no.

Senator THURMOND. Then where do you have authority ?
Mr. MARSHALI. Where Congress has enacted a statute that gives me

authority, Senator.
Senator TrmnRoND. Isn't there a statute on the employment of peo-

ple Why would you have authority, if we should enact this statute,
to enforce it, if you don't have the authority to enforce statutes al-
ready on the book pertaining to civil rights?

Mr. MARSHALL. Senator, S. 1732, if enacted, would explicitly give
the Attorney General certain duties and responsibilities for enforcing
the statutes. Congress hasn't enacted any statute that gives the At-
torney General specific duties with respect to the kind of thing you
are talking about.

Senator THURMOND. Isn't the Attorney General the Attorney Gen-
eral for all of the departments of the Government?

Mr. MARSHALL. He is the Attorney General of the United States.
Senator THURMOND. Exactly, and doesn't that cover all agencies of

the Government ?
Mr. MARSHALL. Senator, each agency of the Government has its own

general counsel, its own legal staff, and the Attorney General doesn't
run the departments of the Government; no.

Senator TiURmroND. But he is the Attorney General of the United
States, for enforcement of the laws.

Mr. MARSHALL. That is correct, Senator.
Senator THURMOND. And if a matter is called to his attention, that

discrimination exists, isn't there a duty upon him to investigate the
matter and take such action as may be required, as the chief law en-
forcement officer of the United States?

Mr. MARSHALL. Senator only if the discrimination involves a viola-
tion of some statute that the Attorney Genera1 has responsibility for
enforcing.
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Senator Thun3ormw. Is there a violation of statute for one class of
people to be discriminated against in favor of others in the Govern-
ment? Is that a violation of a statute?

Mr. MA fAsAII . It might be under some circumstances, yes.
Senator TnLUoRoNI. As the Chief of the Civil Rights division, don't

you know whether it is or not? Aren't you interested in people's civil
rights generally ? Employees of the Governmnnt?

Mr. MlA\usr L.r . Senator, I do not know of any statute that involves
discrimination against employees of the Government as a general
matter. Now there are lots of statutes that deal with employment
policies of the Federal Government. It is contrary to the employment
policies of the Federal Government to discriminate in employment or
promotion on the grounds of race and that is either hiring because of
race or refusing to hire because of rac,. So there is no question about
that, Senator.

Senator THURnt ONn. And you don't think there is any obligation
upon the Justice Department and the Civil Rights Division, even
though it is called to the attention of the Justice Department that dis-
crimination exists in the employment of people, to look into the matter
at all?

Mr. MARSHALL. Senator, I would be glad to look into that particular
matter.

Senator TnUnNoNn. That I4 not what I asked you. If you will
answer the question I asked you- -

Mr. MARSHALLt. Senator, it is not the responsibility of the Depart-
ment of Justice to enforce the employment policies of the U.S. Govern-
ment, so the answer to that is "No."

Senator TjrRMONDo. Even though discrimination is called to the
attention of the Justice Department, there is no obligation on the Jus-
tice Department-I want to get this clear now-there is no obligation
on the Justice Department and none on the Civil Rights Division, to
take'any steps whatever, even though discrimination is called to the
attention of the Justice Department I

AMr. MARSHAIJ. No, Senator; that is not correct.
May I tell you what our practice is, Senator?
Senator THau oiMD. I will be pleased to have you say anything else

you wish.
Mr. MAinsHALL. When a matter of discrimination in Government

employment is called to my attention, or to the attention of the Attor-
ney General, it is referred to the Committee on Equal Employment
Opportunity which is headed by the Vice President, and they have a
procedure for investigating tihe complaints and finding out whether
discrimination did or did not in fact occur and then taking action
upon it. So that is the practice.

Senator Tnunu.romn. Unless the law places a specific responsibility
upon the Attorney General to protect the civil rights of people who
are engaged in working for the Government, it would have to be done
by the agency of the Government concerned and their attorneys and
the Attorney General bears no responsibility ?

Mr. MAnsllALt. That is correct., Senator.
Senator TIIURMOND. All right.
Now this article goes on to say:
Thompson said as a result of the directive, the San Antonio Social Security

office already has hired its first Negro employee. He said Palmer interviewed
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eight other Negroes and will place them in Jobs following a routine check of their
backgrounds.

Thle newspaper columnist also quoted Percy Mimms, manager of
the Veterans' Administration office, as saymg he was directed to put
extra emphasis on hiring Negroes, though not necessarily to the exclu-
sion of whites. Mimms was reported as saying of the four persons who
will be filling vacancies in his office in the near future, three will be'
Negroes.

Palmer was quoted by Thompson as telling his staff that the orders
to hire only Negroes were verbal orders from Washington and were
not in the form of a written directive.

Did your office issue any such verbal orders?
Mr. MARSHALL,. No, Senator.
Senator 'T1IunvroN). Do you know what agency of the Government

issued those verbal orders to hire only Negroes I
Mr. MAnSITALT,. Senator, I don't know that any such orders were

issued.
Senator TiiUiMONI). Well, I'm asking you, assuming this article is

true, this man Percy Mimms is the manager of the Veterans' Adminis-
tration, and unless this Associated Press wire has misquoted him, you
heard what I read to you, what agency would direct him to hire only
Negroes?

Mr. MAlRSHALL. Senator, I don't believe any agency gave out such
a direction.

Senator T''Iur ONI). I'm not asking you what you believe. I'm ask-
ing you what agency would give such orders 

AMr. MARSHALL. Senator, if it is a Veterans' Administration office,
then any instructions about employment would come from the Vet-
erans' Administration.

Senator TnURnMND. Veterans' Administration. So that would be
the office to whom we should make the inquiry as to whether they gave
verbal orders to hire only Negroes

Mr. M.A~sIAt,. Yes, Senator; as I said, I would be glad to find out.
Senator TuRvnMoxn. Well, I can find out. I can make an effort

to find out.
Now I want to ask you this: Although these two instances of the

Social Security and the Veterans' Administration that I just quoted
to you appear to have discriminated against people other than Negores,
there is no responsibility on the Justice Department and none on you
as Chief of the Civil Rights Division to protect the civil rights of those
individuals who are being discriminated against?

Mr. AfisIRm ~ L. Senator, I don't like to say there is no responsibility
because I would take it up, any allegation of discrimination, I would
assume the responsibility of seeing that it got to the appropriate place.
And I would be glad to do that with this allegation.

Senator TUURMOND. This article goes on to say:
Palmer was also quoted as telling his employees that there would be no non-

sense or slipups In finding Negroes for vacancies arising and if they could not
be found, Washington would send trained personnel to San Antonio for the
purpose of finding a sufficiency of trained Negroes.

Do you have any further comment on it?
Mr. MARSHALL. Senator, I think it is very desirable that Negro

citizens of the United States know they are welcome in the Federal
Government.
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Senator THmMOND. Well they have learned that, haven't they?
Do you think there is any doubt of their knowing that?

Mr. MARSHALL. I think there may be some doubt--
Senator THURMOND. Didn't the the Federal Government send

agents or representatives to the Negro colleges, including South Car-
olina and other place., to tell the Negroes about vacancies in Govern-
ment and encourage them to come in ?

Mr. MARSHALL. I hope so, Senator. I don't know for a fact, but I
hope so.

Senator TnHUMOND. Well, you hope they also sent them to the white
colleges too

Mr. MARSHALL. Yes, Senator; I know they did.
Senator TJURMfOND. How is that
Mr. MARSHALL. Yes, Senator.
Senator TiHUMOND. But none went to the white colleges, did they ?
Mr. MARSHALL. Senator, I think the Federal Government sends

representatives to all colleges continuously, white and Negro.
Senator THURMOND. Now, the authority which you claim as the base

for this proposed legislation is the Interstate Commerce Clause of the
Constitution. Is that correct?

Mr. MARSHALL. Yes, Senator. But also the Civil War amendments,
the 18th and 14th amendments.

Senator THURMOND. Well, the 13th and 14th amendments were con-
sidered in the 1883 decision and the law that was passed then was
thrown out, was it not?

Mr. MARSHALL. That is correct, Senator.
Senator Tnu MONo. And you still are basing it on the 13th and 14th

amendments, although a similar law was declared unconstitutional.
Mr. MARSHALL. That is correct.
Senator TlIunMoN. You feel that the Court today then would take

a different position.
Mr. MARSHALL. I think the situation is different today, Senator.

And that might effect the decision of the Court on the constitutionality.
Senator THnIMOND. How is the situation any different today, that

would change the effect of construing the Constitution? Is the Con-
stitution not modern enough? Do you feel it is outdated?

Mr. MARSHlALL. No, Senator.
Senator TuI MOND. How would that effect the interpretation of the

Constitution ?
Mr. MAARSHALL. Well, because it is modern enough and it is not out-

dated and it deals with the facts of our present life and our present
national existence, as well as it dealt with the facts as they existed in
1883. I think the facts are different now. The Constitution is a viable
document and the Court could properly consider the changes in na-
tional life that have occurred since then. In addition, the changes in
the concept of "State action," and the greater involvement in the regu-
lation of these enterprises of States and local governments over the
intervening years may bear on the constitutionality of the legislation.

Senator TURMOnND; You fel the Constitution is flexible, and where
the Supreme Court hold an act similar to the one now being proposed
unconstitutional in 1888, today they would hold such an act consti-

tutbelieveth e Courtightdo tht,yes,sir.Mr. MARSHALL. I believe that the Court might do that, yes, sir.
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Senator TIuURMOND. Even though the Constitution has not been
amended.

Mr. MARSHALL. Senator, the Constitution hasn't been amended but
the country has changed greatly and moved ahead and is different.

Senator THURMOND. Therefore, the Constitution should be con-
strued differently?

Mr. MARSHALL. No, Senator.
Senator TInURMOND. Then just what do you mean when you say the

country has changed? The Constitution hasn't changed.
Mr. MARSHALL. No, the Constitution has not changed, Senator, but

the country has changed, the degree to which the States regulate and
control businesses, the degree to which these business establishments
that we are concerned with in this bill are regulated and controlled and
affected by their States and communities and official attitudes of their
States and communities has changed.

Senator THURMOND. The Constitution is the same as it has been,
though, isn't it, just like the bill

Mr. MARSHALL. Yes, sir.
Senator THnURMOD. And in fact, there are two ways to change it,

and they are both set out in the Constitution and if you want to get
through sore legislation here, why don't yo first attempt to amend
the Constitution and then base your legislation on the Constitution as
amended, instead of hoping the Supreme Court will reverse the inter-
pretation of the Constitution.

Mr. MARSHALL. Senator, that isn't what we are doing.
Senator THunaMo n. Now, this constitutional provision that you are

basing these laws on reads this way-
to regulate commerce with foreign nations and among the several States and
with the Indian tribes.

That is all there is in the Constitution on the interstate commerce
clause, isn't there

Mr. MARSHALL. That is correct.
Senator THURMOND. That is everything in the Constitution on the

commerce clause and narrowing it down, you take away foreign na-
tions and Indian tribes, it reads "to regulate commerce among the
several States." That is all it.says, isn't it

Mr. MARSHALL. Yes, sir.
Senator TrraMowND. Wasn't that intended to regulate goods from

the time they leave one State until they arrived in the next State and
not intended to regulate what happened to those goods after they got
into that State

Mr. MARSHALL. No, Senator. I don't agree with that.
Senator TnHvroND. Just how, exactly, would the 18th amendment

give any constitutional basis for this act? It deals with slavery, does
it not?

Mr. MARSHALL. Yes, it does.
Senator THunRomN. Would you explain itt
Mr. MARSHALL. The 13th amendment abolished slavery aid it also

gave Congress the power to enact appropriate legislation to achieve
the purpose of the amendment. Now, the Supreme Court, in the Civil
Rights Case8, in the majority opinion, said they believed that that
gave Congress the power, not only to enact legislation against the in-
stitution of slavery itself, as such, but against the badges, the remain-
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ing badges left over from the previous condition of servitude. One of
the badges, one of the remnants of the institution of slavery, based on
race in this country, was the denial of access to these places covered
by this bill. So that is why I think the 13th amendment positively
gives the Congress power to move in this area.

Senator THunRoND. At that time, the 1883 statute on civil rights
was taken to the Supreme Court, the 13th and 14th amendments both
had been adopted.

Mr. MARSHALL. That is correct.
Senator TInXRo ND. And the Supreme Court held that a law, simi-

lar to the one proposed now, was unconstitutional and the 13th and
14th amendments did not apply.

Mr. MARSHALL. That is correct, Senator.
Senator TURMON'D. Now, Mr. Marshall, on page 1 of your state-

ment you make the comment, beginning on the third line in the third
paragraph-
yet countless members of the public, citizens of this country, guaranteed equality
of treatment by our Constitution and so forth.

Now, the Attorney General testified before this committee that there
was no constitutional right to serve in these amendments. It seems
to me that this statement contradicts the Attorney General's previous
testimony. I would like you to elaborate on that.

Mr. MARSHALL. Senator, I think the Attorney General testified that
the question of the constitutional right of everyone to be accorded
service is a question which is possibly raised by a number of cases in
the Supreme Court, that are now pending before the Supreme Court,
and not that absolutely there was no such constitutional right. But
thl statement didn't mean to imply that this particular discrimination
was covered by constitutional guarantee.

Senator THIUMoND. Well, until the Supreme Court upholds the
act that is pending under the present construction, there is no con-
stitutional right for service in the establishments, as stated by the
Attorney General, is there?

Mr. MARSHALL. That is right, Senator.
Senator THURroND. Then, isn't your legislation premature?

Shouldn't you wait and see what the Supreme Court does ?
Mr. MARSHALL. I don't think so, Senator. I think whatever the

Supreme Court does, there is a need for legislation on this problem,
so that this country can got this form of discrimination behind it. I
think that is the wish and the will of most of the citizens of the coun-
try and I think it is the will and wish of most of the businessmen that
are affected by this.

Senator THURMOND. Mr. Marshall, at the end of that paragraph,
on page 1, you make this statement-
it is not directed against certain Negroes as Individuals. All Negroes are totally
excluded from every restaurant, from every hotel, from every lunch counter in
the entire area.

Then, on the next page of your statement you cite a partial list of
localities in which demonstrations have occurred.

Mr. MARSHALL. Yes, Senator.
Senator TIHURON. Included in this list are such towns and cities

as Sacramento Calif.; Stanford, Conn.; Chicago, Ill.; Des Moines,
Iowa; Philadelphia, Pa.; Detroit, Mich.; and Beloit, Wise. Now, in
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all these areas are all Negroes totally excluded from every restaurant,
hotel, and lunch counter?

Mr. MARSHALL. No, Senator.
Senator THvURMOND. Then, what did you mean by the statement you

made?
Mr. MA RSHALL. Senator, the list of demonstrators, the places in

which demonstrations have taken place, is not confined to places where
the demonstrations have been against this kind of discrimination in
that locality. Some of the demonstrations in the cities that you have
just read have been in sympathy with demonstrations in cities where
that is true. For example, the demonstrations in Detroit, and to some
extent the demonstrations in Washington, were concerned with sym-
pathy toward the pIotest movement in other places where the Negroes
are excluded from the hotels, restaurants, and lunch counters of en-
tire communities.

Senator TtURMOND. Now, you say, in your statement, on page 1-
nor is this discrimination sporadic or Incidental, but where it exists, it Is sys-
tematized and complete.

Do you mean to say there is no discrimination in all of these places
listed on page 2

Mr. MARSrALTL. No, Senator.
Senator THURMOND. Kansas City, for instance, Buffalo, N.Y., there

is no discrimination in any of those places.
Mr. MARSHALL. No, there is, Senator.
Senator T'HURMOND. There is some discrimination.
Mr. MARSHALL,. Yes, but not necessarily this kind. There is racial

discrimination in those places. I don't say there is no discrimination.
Senator THURMOND. Then what you say on page 1, where it exists,

it is systematized and complete, so what. you are saying now is incon-
sistent with your statement, isn't it?

Mr. MARSHALL. No, Senator. I am sorry if my statement is con-
fusing. But the places listed on page 2 are not places necessarily
which practice this kind of discrimilnation. They are places in which
we have had large-scale racial demonstrations in the past 45 or 60
days.

Senator THURMOND. You don't mean to say all of those places you
list here were merely out of sympathy Some of them were certainly
demonstrations to get what they felt were equal rights, were they not?

Mr. MARSuALL,. That is correct, Senator.
Senator THU .iMOND. Then how do you make the statement, that

where it exists, it is systematized and complete?
Mr. MARSHALL. Senator, I am sorry the statement is confusing.
Senator TvURMOND. If the statement is in error, just say so.
Mfr. MARSHA LL. I am trying to explain.
Senator THUnrMoxD. Anybody can make a mistake.
Mr. MARSAtLL. Senator, the places that are listed on page 2 are

places where large-scale racial demonstrations have occurred. Those
demonstrations, I would categorize in three categories: Some of them
have been directed mainly apinst the practice of discrimination in
places of public accommodation, some of them have been in sympathy
with those demonstrations and some of them have been directed to-
ward other kinds of racial discrimination, particularly in employ-
ment or in union membership.

21-544-3--pt. 1--16
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Senator THURMOND. Don't you think that you should be a little
more careful in the use of the words "all" and "totally" when you use
them in this connection ?

Mr. MARSHALL. Senator, I am attempting to explain what the state-
ment means. I am sorry if I didn't clear it up.

Senator THURMOND. Well, it seems your statement though is some-
what similar to the bill. I will read from page 4 of the bill, para-
graph (h):

The discriminatory practices described above are in all cases encouraged,
fostered, or tolerated in some degree by the governmental authorities of the
States in which they occur, which license or protect the businesses involved by
means of laws and ordinances and the activities of their executive and judicial
officers.

Mr. MARSHALL. Senator-
Senator THURMOND. Do you think that is a fair statement, to put in

a law? To say in all cases-not in all cases in Buffalo, N.Y., is it?
Not in all cases in Kansas City, Kans.?

Mr. MARSHALL. Senator these practices do not exist as far as I know
in Buffalo, N.Y., and I don't believe in Kansas City, Kans.

Senator THURMOND. Well, they have had demonstrations there,
haven't they, claiming they wanted equal rights?

'Mr. MARSHALL. Senator, the demonstrations in those cities were
not directed at these practices in those cities.

Senator THURMOND. Are you telling me in none of these places you
listed here were the demonstrations for anything but out of sympathy?

Mr. MARSHALL. No, Senator, in a number of the places they were
because of these practices in those very places.

Senator THURMOND. And that is the reason they had the demonstra-
tions?

Mr. MARSHALL. Yes, Senator.
Senator THURMOND. All right. Then how can you put in this law

and how could you include in your statement "in all cases"? That is
untrue, isn't it? Isn't that incorrect?

Mr. MARSHALL. Senator, I don't think I understand the question.
In all cases, what?

Senator THURMOND (reading):
The discriminatory practices described above are in all cases encouraged,

fostered, or tolerated-

And so forth.
Mr. MARSHALL. Senator, with reference to the cities, which you

asked about, Buffalo, N.Y., and Kansas City, Kans., as far as I know,
these practices do not exist. Therefore, paragraph (h) is not appli-
cable to them.

Senator THUMOND. Well I thought you just said a few moments ago
that there was discrimination even in those places, some discrimina-
tion.

Mr. MARSHALL. Not this kind of discrimination, Senator.
Senator THURMIOND. What kind do they have in Buffalo then and

those places?
Mr. MARSHALL. Employment, and discrimination by labor unions.
Senator THURMOND. Well that is discrimination, isn't it?
Mr. MARSHALL. Yes it is, Senator.
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Senator Tjrn1RMND. What is greater discrimination than if a man
wants a job and can't get it?

Mr. MARSHALL. Excuse me, Senator.
Senator TJIURMOND. Is there any greater discrimination than that?
Mi. MARSHALL. No, that is a very serious problem.
Senator THURMOND. Under these right-to-work laws in the States,

where the unions cannot have closed shops, and the people have: right
to apply for a job, the law should be amended and they would have
to join a union and if they didn't join the union they couldn't get a
job, could they?

Mr. MARSHALL. Senator, I am not much of an expert on right-to-
work laws.

Senator THURMOND. Aren't you interested in people's civil rights
and labor unions?

Mr. MARSHALL. Senator, I am sorry, but I am not an expert in that
field. -

Senator THURMOND. What field are you an expert in within civil
rights? You are the Chief of the Civil Rights Division in the De-
partment of Justice.

Mr. MARSHALL. That is right, Senator.
Senator THURMOND. Tell me now, what fields you are an expert in

in civil rights that don't cover the rights of laboring people.
Mr. MARSHALL. Not under the right---
Senator THURMOND. It only covers the rights of Negroes. Is that

your specialty only ?
Mr. MARSHALL. No, Senator, that is not correct;
Senator THURMOND. Would you tell us then, what is your field and

specialty?
Mr. MARSHALL. Can I tell you the principal responsibilities that we

have under existing statute
Senator THURMOND. Would you cite us any case you have handled

other than those for Negroes pertaining to civil rights?
Mr. MARSHALL. Senator, we have prosecuted a number of OCvil

Rights Cases involving police brutality where the victims were not
Negroes at all. Those statutes have nothing to do with the race of the
victim of brutality, and they are not administered with that in mind
at all. There are a large number of complaints that are investigated,
processed every year by the Civil Rights Division, and have been for
many years under those statutes, sections 241 and 242.

Senator THURMOND. All right. Tell us about any others.
Mr. MARSHALL. Senator, the other statutes for which the Civil

Rights Division has primary responsibility I would put in three cate-
gories: one is the voting statutes which Congress enacted in 1957 and
1960. Those are designed to give the Attorney General the responsi-
bility for eliminating discrimination in registration of voters that is
based upon race. Now-

Senator THURMOND. That was mainly calculated to help the
Negroes, was it ?

Mr. MARSHALL. It was calculated to help any citizen who is de-
prived of the right to vote because of hisrace. Now our investigations
under those sections show, Senator, that the majbtr abuse in this area
is the deprivation of the right to vote to Negroes in some States on a
count-by-county base. Now in addition to those statutes, which are
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civil statutes the Civil Rights Division enforces all of the statutes
that deal with election frauds in Federal elections end corrupt prac-
tices. Those statutes have nothing to do at all with race. And many
of the investigations and actions that are taken under them have
nothing whatsoever to do with race.

Senator TniuroND. Have you investigated in New York City with
regard to the Puerto Ricans voting?

Mr. MARSHALL. We haven't had any formal investigation, no sir;
but I am aware of the situation.

Senator THURMOND. You haven't had any complaints?
Mr. MARSHALL, NO, Senator. The problem in New York is not a

problem of discrimination by registration officials who are, as far
as I know, happy.to register any one that wants to vote. The problem
is the framework of statutes in New York, and I think they should be
considered but that is primarily the responsibility of the State of
New York. Now I think the Congress could act in that area, too, but
they haven't, .Congress hasn't acted to the degree that would give us
any responsibilities.

Sen tor THtUarOND. What do you think Conirress ought to do ?
Mr. MARSHALL. I say I think Congress could act in that area also.

Last year there was a bill that was proposed by the Department of
.Justice which would hlfte made a sixth grade eduetionin a school in
Puerto Rico, in the language used in the schools of Puerto Rico, a base
for: registering to vote. That would have dealt with the problem of
Puieto Ricans. But Congress did not enact that statute.

Senator THURMOND. You don't feel that the statute Congress passed
to help Negroesivote was sufficiently broad to cover Puerto Ricans?

Mr. MARSHALL. No, Senator. I do not think that under the statutes
enacted in 1957 and 1960, there is any, action that can be taken by the
Department of Justice with respe t to thatsituation.

SSenator THURMOND. Now, on page 3 of your statement you said
that the Department of Justice has attempted by means of persuasion
and mediation to solve these problems. Haven't you, at the same time,
actually been encouraging the sit-ins and thereby, in many instances,
encouraging a violation of the local trespassing laws ?

Mr. MARSHALL. No, Senator.
Senator TiURMaONnD. And you do not feel the actions that have been

taken, and the words that have been used in such statements, to stop
violence is to prepare civil rights laws. You don't, feel all of that
is calculated to bring about more sit-ins and violations of law with
regard to local trespassing laws?

Mr. MARaSHAL t; No, Senator.
Senator THURMOND. Now on page 3 of your statement, you make

note of the fact that voluntary integration will actually hurt the busi,
ness of the place which decided to desegregate. If voluntary desegre-
gation would hurt these businesses, then of course, involuntary de-
segregation would also hurt their business. Since some places would
not be covered by this law, wouldn't it be more of a burden on interstate
commerce than the present situation?

Mr. MAReRSHAI. Senator, there would not be any significant estab-
lishmenits that would not be covered by this law, so, I don't think that
premise of your question is correct.

Senator THURMOND. In other words, you think this law will cover-
most establishments.
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Mr. MARSHALL. Yes, Senator, and I think that involuntary desegre-
gation, as you put it, will not hurt their businesses, as long as it is done
across the board.

Senator TinUrMOND. You don't feel there will be some businesses
that will be covered and other businesses that will not, which will result
in discrimination itself, would it nott In other words, you feel the
law is just going to about cover all businesses, and, therefore, there
will be no discrimination?

Mr. MARSIIALL. That is correct Senator. I think it will cover all
significant establishments of the kind that are defined in the bill.

Senator TnuRMOND. EVen though they are small businesses? You
think it would cover them

Mr. MARShALL. Yes, Senator.
Senator MONRONEY. Would the Senator from South Carolina care

to suspend at this time ?
Senator TicURMOND. I can stop at this point, Mr. Chairman.
Senator HAt. I wonder if the Senator from South Carolina would

permit me to ask a question on one of the points you have concluded,
or ask the witness to comment op one point only. I know you want
to terminate at 12:30 p.m.

Senator THURMOND. I will be pleased to yield to the distinguished
Senator from Michigan if it meets with the chairman's approval.

Senator MONRONEY. Certainly.
Senator HarT. Mr. Marshall, the Senator from South Carolina was

talking to you about the newspaper stories about employment direc-
tives that were issued by the Social Security and VA offices and he,
several times, said that there isn't any doubt that the Negro knows he
is welcome by the Federal Government. I would like to ask you a
question related to this. Wouldn't you agree that the Negro would
judge this Nation's welcome of him to a large extent by what this
committee and this Congress does with this bill and the administra-
tion's recommendations in other areas ?

Mr. MARSHALL. Very much so, Senator. I think that is one of the
reasons why this bill, this part of the President's recommendations is
so immensely important to the country.

Senator HART. You have been sitting on top of this volcano for
months and are more intimately connected with its developments than
any man in the Federal Government. And, parenthetically, may I
say you served well. The concern of the Negro, of course, goes to
jobs, housing, and schools, but isn't the bill we are considering aimed
at the thing which is the point of highest irritation and frustration
and offense?

Mr. MARSHALL. Yes, Senator, I think that is true in the places
where this kind of discrimination exists. I think it is also true as to
the Negropopulation of this country as a whole, because many of them
have relatives and friends in places where this kind of discrimination
exists, and when they see it, and they know if they were there, it would
be directed at them, it affects the entire population. I think also, Sen-
ator, another aspect of it is that this is the part that will have an im-
medine effect and is of immense importance. The vocational recom-
mendations of the President are important. But this bill that deals
with the public accommodations would have an immediate effect and,
as you say, Senator, I think it would bear very heavily upon how 18
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or 19 million Americans feel they are looked upon by their Govern-
ment.

Senator HART. I would like to think about 160 million other Ameri-
cans will feel better in the knowledge that if we pass this bill, when
the Federal Government orders a Negro young man to 'an Army
camp, that he can get a cup of coffee on the way.

Mr. MARSHALL. That is right, Senator.
Senator HART. Thank you very much.
Senator MONRONEY. The committee will stand in recess until to-

morrow morning at 10 a.m., at which time we will meet in room 5110.
(Whereupon, at 12:35 p.m., the committee adjourned to reconvene

on Tuesday, July 9, at 10 a.m.)
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TUESDAY, JULY 9, 1963

U.S. SENATE,
CoMIrrrEE ON COMMERCE,

Washington, D.O.
The committee reconvened at 10 a.m. in room 5110, New Senate Of-

fice Building, Hon. Warren G. Magnuson (chairman of the commit-
tee) presiding.

The CHATRMAN. The committee will come to order.
Several other Senators will be here this morning but we will proceed

with Mr. Marshall. When the committee recessed yesterday, I believe
the Senator from South Carolina was in the process of asking some
questions which he didn't finish. So I yield to him to continue with
questioning.

Senator THTROMD. Thank you, Mr. Chairman.
The CHAIRMAN. Excuse me. Then the Senator from Michigan, I

believe, has some more questions to ask so we will yield to him after
that, if that is agreeable with the committee.

FURTHER STATEMENT OF BURKE MARSHALL ASSISTANT AT-
TORNEY GENERAL, CIVIL RIGHTS DIVISION, DEPARTMENT OF
JUSTICE.

Senator THURMOND. Mr. Marshall, do you agree that the police
power of the States and local governments is exclusive with them and
the National Government has no general police power and that all
regulation by the National Government must stem from some other
ground of authority contained in the Constitution

Mr. MARHALL. Yes, Senator.
Senator THURMOND. Mr. Marshall, the Constitution has granted

to Congress the power to make all laws, which are necessary and ap-
propriate to regulate commerce with foreign nations and among the
several States and with the Indian tribes. That is the section I quoted
to you yesterday.

What is your definition of the word "commerce," as it is used in this
provision of the Constitution

Mr. MARSHALL. Senator, I think that it encompasses all matters that
affect the national economy, that involve more than one State.

Senator THURmoND. Do you think it goes beyond the period when
goods leave one State and arrive at another?

Mr. MARSHALL. Yes, Senator, I believe the Supreme Court has so
held.

Senator TUR MOND. Although the Constitution doesn't say so?
Mr. MARSHALL. Senator, the Constitution-
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Senator TuUR-aoND. That is correct, isn't it, the Constitution does
not say so?

Mr. MARSHALL. The words of the Constitution are as you read them,
Senator.

Senator TnURmOND. How is that?
Mr. MARSHALL. The words of the Constitution are as you read them.
Senator THURMOND. As I read them yesterday ?
Mr. MARSHALL. Yes, sir.
Senator THiURMOND. Mr. Marshall, although the power of Congress

is supreme as to the delegation of power to regulate commerce among
the several States, I am sure that you would agree that some area o
authority was retained by the States as to solely intrastate commerce.
Will you tell us the bounds by which you believe this reservation to
the States is governed
SMr. i'MAnsIA.L. Senator, I think it is a complex question and it

varies depending 'n the kind of business that is involved, and I think
it depends in part on what Congress has done. I don't think that there
is a clear-cut division. I think that the States have a reservoir of
power that goes beyond simply and purely intrastate commerce, and
that they can regulate matters that affect interstate commerce, just
like the Federal Government can, in its turn, regulate matters that
effect intrtistaf6 6mmerce,; hen that is necessary to effective regula-
tion of interstate commerce, which is appropriate.

Senator THnRMOND. Now, Mr. Marshall if the theory upon which
this legislation is predicated is valid, could not the National Govern-
ment rei late and coerce very activity whether by State or individ-
ual, within the bounds of any and every State?

Mr. MARSHALL. No, Senator.
Senator HimmoNDx. Would you tell us just what establishments or

businesses would' be exempt if this legislation is passed?
Mr. MARSHALL. Well, Senator, I think that it depends upon the

existence of a substantive problem that substantially affects inter-
state commerce. Now in this legislation there is such a problem.
The'problem is the widespread practice of discrimination in places of
public accommodation.

If Congress attempted to regulate the conduct of this business in
some way that did not involve such a problem, did not involve a prob-
lem that affected the national economy, that affected interstate com-
nierce, and the allocation of resources within the country, I think that
would be beyond the power of Congress.

Senator TnaunroN. If you choose any particular State and as-
sume there is no discrimination there, then would establishments like
hotels and restaurants and barbershops and beauty shops and so
forth, fall within the category of this legislation ?

Mr. MAr.sH'LL. They would fall within the category, Senator, but
it wouldri't directly affect any of them if they weren't practicing the
kind of evil that the legislation is intended to prohibit.
' Senator TIrURaOND. In other words, the point is then as to what

is interstate commerce or intrastate commerce, depends on whether
discrimination exists.

Mr. MARSHALL. Senator, whether Congress has the power to regu-
late it depends on whether there is a substantive problem that affects
interstate commerce. In the case of this' legislation, that substantive
problem is the existence of discrimination.
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Senator TirnuroND. Well, is the delineating factor here whether
it is interstate commerce or intrastate conimerce, or is it whether or
not. thero is discrimination ?

Mr. MASHAL,. I think it is whether or not there is a practice, which
in this case is discrimination, which affects interstate commerce and
therefore gives Congress the power to deal with it.

Senator TjlURroND. Can you have discrimination that does not
affect interstate commerce?

Mr. MARSHALL. Yes; I think yon can.
Senator THURMoND. Then this bill would alleviate or remedy the

discrimination that affects interstate commerce, but allow the dis-
crimination to remain that does not affect interstate commerce?

Mr. MARSrALL. That does not affect interstate commerce.
Senator TnURaMOD. So you would still have discrimination if this

bill passed?
Mr. MARSHALL. Senator, in some degree you will have discrimina-

tion; yes.
Senator THURMOND. So you will have t thenthe result that in a cer-

tain city or town those establishments that are said to affect inter-
state commerce will be remedied of discrimination, but in others, no
matter how large or how much business they do, if they are purely
intrastate, they will not be affected by this law and the discrimination
in those establishments will continue

Mr. MARSHALL. Yes, Senator. I do not believe there would be any
large establishments of that sort.

Senator THURMOND. Well, I said if they are purely intrastate, dis-
crimination would continue, wouldn't it?

Mr. MARSHALL. Senator, there may be such, some such establish-
ments; yes, sir.

Senator THURMOND. So the legislation that you are offering here
then is only a partial cure for discrimination ?

Mr. MARARSiALL. That is correct, Senator, but-may I add to that,
Senator?

Senator TrurIONDx. Surely.
Mr. MARnsHArL,. I think it goes to the heart of the matter. As to the

national problem that we face, there may be remnants left after this
legislation is passed and becomes effective, but they will be minor
and won't create the national problem that now exists, which I think
Congress has the clear power and.I think responsibility, to deal with,
Senator.

Senator THURNMOND. In other words, you think the present Supreme
Court would bring practically all business establishments within the
interstate commerce designation, in one way, shape, or form?

Mr. MAiSHIALL. Senator, I think that it is not a question of the
present Supreme Court. The Supreme Court in the past has ren-
dered many decisions which clearly show that Congress has a very
broad power to regulate when a national problem exists, that affects
interstate commerce. And that power is not rigidly delineated by
the character of the people who regulate it.

The case of Wicard v. Filbwn, the regulation affected wheat grown
by a farmer for consumption on his own farm, and the Supreme,
Court held it valid. That wasn't the present Supreme Court, that
was some 20 years ago.
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Senator THURMOND. Do you think the Supreme Court of today
would follow the same line of thinking as they did previously?

Mr. MAIRSHAL,. Yes; I do, Selator.
Senator THURMOND. Then, why would you not think the Supreme

Court of today would follow the same line it followed in 1883, on a
very identical statute as you are now attempting to pass?

Mr. MARSHALL. Senator, I think conditions in the country have
changed substantially since 1883, and those changes are reflected in
the const itional powers of Congress. That the powers of Con-
gress-

Senator TjIURmOND. Is that a matter--excuse me, go ahead.
Mr. MARSHALL. That the powers of Congress are set forth in the

Constitution to deal with the problems that exist at a given time, and
are not limited to the time in which the Constitution was written.

Senator THURMOND. The Constitution hasn't changed, has it?
Mr. MAR8HALTI. No, Senator.
Senator TIURMOND. It is the same as it was in 1883?
Mr. MARSHALL. Yes, Senator.
Senator THuvroNn. And the interstate commerce provision is the

same. If the Court follows stare decisis, the legal principle of fol-
lowing the previous decisions unless some new facts come to light,
or there is some reason to change, it would declare this bill unconsti-
tutional, wouldn't it?

Mr. MARxSrALI, NO, Senator.
Senator THURMOND. You don't think so
Mr. MARSHALL. No, Senator. This act is based upon different con-

stitutional principles than the act of 1875. So that is one point.
Another point is that I think there are additional new factors which
have come to pass since 1888.

And a third point, Senator with respect to that decision itself, is
that I think the law as to what constitutes State action within the
meaning of the 14th amendment, has developed and evolved itself.

Senator THURMOND. Well, the Supreme Court in 1883 held that the
statute could not stand because it was in violation of the Constitution,
even though it was based on the 13th or 14th amendments.

Mr. MARSArL,: That is correct, sir.
Senator TnamauroN. Now, if the Supreme Court had held it was

constitutional, couldn't it have so held anyway, whether the question
of interstate commerce was raised or not I

Mr. MARSHALL. Senator. I think that it would have been very diffi-
cult for the Court to have based a decision as to constitutionality of a
statute upon the ground that was not chosen by Congress and was not
relied upon by the United States at the time.

T think that it would have been most unusual. I don't think it
occurred to anyone.

Senator THUiioRND. Suppose you were testing this statute today on
the 14th amendment, as was done in 1883. Do you think the Supreme
Court today would hold it unconstitutional ?

Mr. MAT ALTL. The 1875 statute? This statute. Senator?
Senator TiHURMOND. Similar to the one proposed here, yes.
Mr. MARSHALT. My own opinion, Senator, is that the Supreme Court

would uphold this statute, even if it were not based on the commerce
Clause. But. I think, Senator, that there is room for disagreement
clause. But, I think. Senator, that there is room for disagreement
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on that, and there are a great many lawyers that would have a different
Opinion.

Senator TuIIRunrxND. So, whether it is based on the 14th amendment
or the interstate commerce clause, you think the Court today, since the
country changed, would hold it constitutional?

Mr. MARSIIALL. Yes.
Senator THUROND. Because the country and not the Constitution

has changed?
Mr. MAnSHALL. Yes, Senator.
Senator Tiiurn.oxD. And the members of the Supreme Court of

course have changed as time has gone by and that frequently changes
decisions, too, doesn't it?

Mr. MARSHALL. It can, Senator.
Senator THURMOND. It does, doesn't it?
Mr. MARSHALL. Well, Senator, I think probably there are occasions

in which you could find a change in the Court-
Senator TIURMOND. Do you know exactly how many States and

local communities have statutes forbidding service in establishments
covered by this measure to classes of people solely because of their
"qce, color, religion or national origin

Mr. MARSHALL. No, Senator, I don't have an accurate count on that.
There are quite a few.

Senator TIIURMOND. There aren't very many, are there?
Mr. MARSHATL. Senator, I would say there are quite a few. And

in the past, there have been a good many. Some cities such as Albany,
Ga., have in recent months repealed their statutes, and city ordinances.
But, I would say that over the years, there have been a good many
such statutes and local ordinances in a number of States.

Senator THURMOND. You think public opinion is bending that way,
and that this indicates that more will take that position as time goes
by?

Mr. MARSHALL. Which position, Senator?
Senator THUvM3OND. The position of Albany, Ga., that you men-

tioned.
Mr. MARSHALL. I do, Senator.
Senator TjHURMOND. You do?
Mr. MARSHALL. Yes.
Senator THURMOND. Then, if you think public opinion is changing,

and this is going to be done on a voluntary basis, then why do you
want Congress to pass a law like this ?

Mr. MARSHALL. Senator, I don't think it is changing rapidly enough,
I don't think it is changing in all areas and all places. The problem
exists in all areas and all places, and it is, I think, very difficult for
the businessmen in some States and some localities to take voluntary
action without legal compulsion. So, that is one reason.

The other reason, Senator, is that I think when we have a problem
of this magnitude, in this country, that it is the responsibility of the
executive branch to seek and it is the responsibility of Congress to
grant a legal method of resolving this problem, and that is what this
statute is intended to do.

Senator THURMOND. You don't think it is changing fast enough, al-
though there have been, as you stated, quite a number of laws passed,
and in Kentucky, I believe, the Governor issued an executive order a

243



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

few days ago, in Albany, Ga., and various other places to open business
establishments to all groups. Do you feel it is not changing fast
enough ?

Mr. MARSHAL!. That is correct, Senator. I think it should be re-
membered, Senator, that in some of the places where this problem
exists, Negroes are not even permitted to register to vote, and if they
cannot freely exercise their franchise, and bring the weight of their
opinion on the elected officials of their State and localities, I think that
it is very difficult to get this kind of a change by the State, by the
locality.

Senator THTJRMOND. If action comes voluntarily, then it comes on
the quality of the people; it comes from their hearts; and if public
opinion favors it, it is more apt to be a success, rather than if it is at-
tempted to be forced by law, isn't it?

Mr. MARSHALL. I agree it is most desirable that it be done volun-
tarily.

Senator THuRMOND. How fast do you want it to change? Do you
want to get it all changed by the next election I

Mr. MARSHALL. Senator, I don't think this has anything to do with
elections. I think it is a very serious national problem, and it should
be dealt with as speedily as it can be dealt with, considering the need
for full deliberation by the Congress.

Senator THIuRMOND. Why hasn't it been done before now?
Mr. MARSHALL. Senator, I think that we would not have as much

trouble as a Nation now if it had been done before, I agree with
that.

Senator THTvnMOND. If it is that important, and if we need to rush
it so, why wasn't it done last year or year before last or before that?

Mr. MARSHALL. Senator, as I say, I agree with that point. I think
it is too bad it wasn't dealt with many years ago.

Senator THmURMOND. Do you agree with what Abraham Lincoln
said: "With public opinion you can do anything, and without public
opinion you can do nothing"?

Mr. MARSHALL. Senator, I agree with that statement. I think that
a change in the law can change public opinion, because I think the
people of this country, throughout the country, are law abiding. If
Congress acts, they will obey the law that Congress passes.

Senator TIrRMONDm. You think a change in the law will bring about
a change in public opinion

Mr. MARSHALL. Yes, Senator.
Senator THURMOND. We didn't do it with the prohibition law, did

we?
Mr. MARSHALL. No, Senator; that was a failure. But it was one

of the few in this country.
Senator THURMOND. Don't you think this could be a similar failure,

if the people are not in favor of it ?
Mr. MARSHALL. No, Senator; I do not believe this would be a failure.
Senator THIURMOND. Why do you think this will succeed if prohibi-

tion failed
Mr. MARSHALL. Because, Senator, I think it meets a need which is

not just a need in one section of the country. I think it meets a need
that is a need in all sections of the country, and I think it will be
of benefit to the people in all sections of the country and in all

244



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

States, including the States where this problem of discrimination in
public accommodations exists.

I think this law will be of benefit to those States in getting that
problem behind those States, so their economy can be freed of the
burden that that kind of discrimination imposes upon them.

Senator TIIURMOND. I presume you would agree that Congress actu-
ally has the power to regulate interstate commerce, whether the subject
of the regulation burdens interstate commerce or not.

Mr. MARSHALL. Senator, I don't think that Congress has the power
to regulate commerce unless there is some problem in commerce that
Congress should deal with.

Maybe I don't understand the question.
Senator THURMOND. Well the statement I made was, I presume you

agree that Congress actually has the power to regulate interstate
commerce, whether the subject of the regulation burdens interstate
commerce or not.

Mr. MARSHALL. Yes, Senator; I would agree with that.
Senator THURMOND. Aren't the first 10 amendments to the Consti-

tution specific restraints upon Congress' power to regulate interstate
commerce, as well as other powers granted in the body of the Consti-
tution?

Mr. MARSHALL. Senator, the first 10 amendments are restraints on
power of the Federal Government, and maybe all of them in some
way affect how the Federal Government should regulate commerce.
I think probably that is true.

Senator THURMOND. Are not these establishments which would be
regulated by this act, private establishments, notwithstanding the
fact that they are subject to State or local regulation under the
powers retained by the governmental bodies

Mr. MARSHALL. Yes, Senator.
Senator THURMOND. If they are private establishments, do not you

feel that a statute of this kind would violate the 5th and 14th amend-
ments, which provide that no person shall be deprived of life, liberty,
or property without due process of law

Mr. MARSHALL. No, Senator.
Senator TiURrOND. If you tell a man how he can use his private

property isn't that exercising such control over the use of it as is
practically equivalent to taking the property ?

Mr. MARHALL. But Senator those amendments do not prohibit
Congress from telling people how to use their property. The use of
property is not uncontrolled by Congress now. It is controlled in
many ways by Congress now. -It is a question whether the control
that is exerted bears some reasonable relationship to a problem that
Congress has the power to deal with.

Now, if the problem that Congress has the power to deal v ith has
a great effect, as this problem does on interstate commerce, and the
economy of a number of States, then the Congress exercising that
power doesn't violate the 5th or the 14th amendments.

Senator TaURMOND. Wouldn't it make very little difference whether
the Government had the power or the individual had the power, if
the Government is going to so reiulate and control use df the property
that the individual cannot vo it as he pleases?

Mr. MARSHALL. Senator, no; I don't agree with that statement.
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Senator THURMOND. In other words, you think that the Govern-
ment should regulate the control and use of it and the man still has
freedom?

Mr. MARSHALL. Yes, Senator; I do. I think the Government now
controls and regulates to a great degree the use of property by busi-
nesses, large businesses and small businesses. It regulates the relation-
ship between them and their employees. It regulates the amount of
wages that have to be paid. It regulates the labeling of goods they
sell. It regulates the shape, as the Attorney General has pointed
out, the shape of a pat of oleo margarine sold in restaurants.

So all of these are regulations of private property. But I think they
are perfectly consistent with the freedom that goes with the possessing
and using of private property, as against Government ownership.

Senator THURMOND. I will admit it has gone awfully far toward a
welfare state, just along the lines you just stated. But you don't be-
lieve the Government should have done all those things, do you?

Mr. MARIsWLL. Yes, Senator; I believe it.
Senator THURMOND. You do? You believe in regulation and regi-

mentation by the Government, even of private property ?
Mr, MARSHAT L. Senator, I believe the Government has a respon-

sibility to deal with national problems, and that in some cases that
involves regulation of the businesses that have a problem.

Senator THURMOND. Would not this measure place the owner of an
establishment, subject to this provision, into the category of a public
servant?

Mr. MARSHALL. No, Senator.
Senator THURMOND. Isn't it really an attempt here to claim that

-because a man sells to the public, he is running a public business and
therefore the Government should regulate it, although it is his own
private business?

Mr. MARSHALL. No, Senator.
Senator THuRMOND. Well I have seen such expressions used in

various statements about public service.
Mr. MARSHALL. Senator, these places---
Senator THURMOND. There is quite a distinction, Mr. Marshall, be-

tween public utilities like a power company or gas company and
; private property which a man owns and where he can close the doors
at 4 o'clock or keep them closed all day, where he can choose his cus-
tomers and sell to whom he pleases, because it is his own private
property.

Now, is it the desire here to deprive them of the use of that property
and try to place him in the same category as a public utility that has
to serve everybody

Mr. MARSHALL. Senator, all this legislation does is prevent racial
discrimination by public places that are open to serve the public
generally. That is all it does. It doesn't turn them into public
utilities.

Senator THURMOND. And this bill was drawn on the theory that
it could be sustained on the interstate commerce clause, because the
Supreme Court had struck down a similar bill on the 14th amend-
ment I believe some one stated that, maybe the Attorney General,
or some one.

Mr. MARSHAL. Senator, I don't agree with that as an accurate
statement of our position, no, sir.
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Senator THURMOND. Mr. Chairman, I yield to somebody else now.
Maybe someone else has some questions.

The CHAIRMAN. The Senator from Michigan.
Senator HART. Mr. Chairman, at the conclusion yesterday, I was

attempting to get more clearly in my own mind the possible implic?-
tions if the committee does, in fact, adopt this 14th amendment
approach. We have been told by some people that we would be
creating a dangerous precedent, if we ground this on the commerce
clause. I am not so sure that everybody has thought through the
implications if we use the 14th amendment.

My hurried question yesterday sought to obtain from Mr. Marshall
some opinion as to where e might wind up if we take the 14th amend-
ment. Under the'14th amendment, this act would require the finding
by the Court that the conduct in the complaint was State action.
Are we in agreement on that ?

Mr. MARSHALL. That is correct, Senator.
Senator HART. Now if the business, whether it is a restaurant or

hotel or theater, is held to be a State instrumentality for the purpose
of this act, does it become a State instrumentality with very serious
implications in other areas? Is there any possibility that the argu-
ment would be made that there would be immunity from tort action?

Mr. MARSHALL. Senator, to answer that question I will have to ex-
pand a little on the question, if 1 may.

Senator HALr. I think we would appreciate that.
Mr. MARSHALL. The bills that have been introduced, that are based

solely on the 14th amendment base the power of Congress on the
fact that the business establishments are licensed or in some way
authorized by the State, simply on that fact.

Now, as you say, Senator, if that fact, simply the possession of
a State license, makes them an instrumentality of the State for pur-
poses of the 14th amendment, that has implications that go way
beyond racial discrimination. The 14th amendment controls State
action in many ways. It controls, possibly, employment by the State.
There would be a question whether a State could discriminate in
employment.

It controls the degree to which a State can regulate speech or picket-
ing, so that has implications that possibly bear on the -way in which
these business establishments could regulate picketing or speech within
their own walls. Some cases have suggested that it regulates, as far
as the Sate is concerned, the cause of discharge or the requirement
of a hearing when an employee of the State is discharged.

It also, I suppose would haie some implications as to other kinds
of establishments that are licensed by the States. For example,
private educational institutions or chaitable institutions. And the
implications of applying the 14th amendment criteria of due process
of law and equal protection of the law to these private institutions
as if they were all instrumenalities of the State really has implica-
tions that possibly go very far.

Now-as I noted when I said that that was true of a bill that was
based solely upon the fact that a business establishment is licensed
by the State-if that makes it an instrumentality of the State
by itself for 14th amendment purposes, I think that has implications
for possible Federal control of their activities that go very far.
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S. 1732, insofar as it relies on the 14th amendment, doesA't rely
solely on State licensing at all. It relies on the fact that there has
been State encouragement and fostering and toleration of this par-
ticular practice. So, its implications are somewhat less.

Nevertheless, I tlunk that the implications, Senator, of enactment
under the 14th amendment, insofar as possible further controls by the

- Federal Government over the conduct of business, that those impli-
cations are much broader, much broader than any implications from
reliance on the commerce clause, which, as I said and the Attorney
General explained at some length, ,in my view, not an expansion of
congressional power at all, I think as far as the commerce clause
is concerned, this bill travels down a path that is well worn by a great
deal of previous legislation.

Senator ENGLE. Would you yield for a question?
Senator HART. Yes.
Senator ENOLE. Senator Cooper was before this committee the other

day about his bill which is based ,on the 14th amendment. Is it
your view that that bill could be constitutionally enacted I

Mr. MARSHALL. Well, Senator, I think that it carries a very heavy
burden, when it is based solely upon the fact that business establish-
ments are licensed by the State. -I think that is a very heavy burden.

There aue a number of recent decisions by the Supreme Court in
this area and one Justice of the Supreme Court has put some reliance
on the fact that a business establslunent is licensed in one way or
another by the State. But that is only one Justice. The majority
opinions stay clear of that.

Now, I think there are other justifications, Senator, for the passage
of this kind of legislation under the 14th amendment that go beyond
the fact simply that the business establishment is licensed.

Senator ENOLE. I am glad Senator Cooper just walked into the room
because I just asked you about his bill. "Now, we all take an oath to
support the Constitution and the Constitution is what is written in it,
plus what the Supreme Court says it is.

Now, the Supreme Court, in 1883, said that a bill on all fours with
what is intended to be done here, was unconstitutional. How do we
stand up and vote for it and not violate our oaths?

Mr. MARSHALL. I think you would have to come to the conclusion,
as a personal matter, that the Supreme Court would not decide that
case the same way now.

Senator PASTORE. Will the Senator yield on that point?
Senator ENOLE. My friend, Hart, has the floor.
Senator PASTORn Will the Senator yield?
Senator HART. Yes.
Senator PASTORE. We have drifted into the habit here of speaking

of decisions of the Supreme Court as being sacrosanct, as being irre-
versible and irrevocable. There have been instances where the Su-
preme Court overruled itself on all fours, haven't there

Mr. MARSHALL. Yes, there have been, Senator.
Senator PASTORE. Take a specific case. The case of Plessy v. Fergu-

son, in 1896. The Supreme Court held that separate but equal facili-
ties were constitutional. As late as 1954, the Supreme Court said that
separate but equal facilities were unconstitutional and absolutely in
contravention of the Constitution.
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Now, we have an instance where the Supreme Court overruled itself.
And I understand that you are taking the position that while we are
leaning heavily upon the conune'rce clause, we are still saying that
there is based upon the custom that has developed since 1883, a strong
possibility that the Supreme Court will overrule that case. Is that
exactly what you are saying?

Mr. MARSHALL. Yes, Senator.
Senator ENOLE. Let me keep the record straight on this point. I

would prefer to base this legislation on article 14 if we could get away
with it. I will admit the bill introduced is the Administration bill, of
which I am a coauthor, which ties in the commerce clause and thereby
gives us some wiggling room, you might say. But Senator Cooper in
here now and what' I asked is this. If you take his bill, and put it on
the floor, and vote it out squarely on the 14th amendment, where are
you going to end up-flat on your face?

MNr. MASHALL. Senator, it is my opinion that the Supreme Court
would uphold that bill. But Ithink that, as I say, many lawyers would
disagree with that, and I might well be wrong about it On the
other hand the power of Congres to deal with thif problem as a com-
merce problem, which is that it is, is perfectly clea out. So that--

Senator ENOLE. You mean under the interstate--
Mr. MARSHALL. Under the commerceclause. .
Senator' NorL. But you have to admit that the comimece clause

has limitations, which would hot be as effectual as if you could move
squarely under the 14th amendment; is that right?

Mr. MARSHALL. Sefiator, I don't think that is really correct. I
mean in terms of the problem we are dealing with.

The bills under the 14th amendment, I think, are not cleat in terms
of the problems, of their scope of coverage, as the bill based upon the
commerce clause. I think that there are ambiguities in thit.

Now, I do not know, for example, Senator, that all of the establish-
ments that should be covered; that in 'fact 'create this problem, are
licensed by the State. Some of them unquestionably are. And I
think the practice would vary from State to State. So I don't think
the coverage is made clearer by the 14th'atihdiefient than it is by the
coimmnre clause.

I think yotU have some problems of coverage under both. I think
that maybe the 14tlh amendment would not r6ach unde' the licensing
theory some of the importaiit establishments that should be reached,
suoh as department stores, senator. It would certaotnly reach places
that old liquor, but Iamn not sure that it would reach All places that
sold food.

'Senator ENOLE. You teain UVider the 14th a~iendinmnt?'
Mr. MARSHALL. Yes, Senator,
Seiito EN L. 'Is I read the 14th am idriient, it is ah inhibition

upon the States taKi\g distrinintory action iof any kind. As I un-
derstand 'the decision i1888, that is avb tt it said.

Mr. MASHALL, That is correct, Senatio. '
Seihator'E NoL. Now, if thtt is true, it did nt give to the Cgoness

theo':iswe tbo ftfiiatively go foiwat in this field tiinde the 14th
amtendinetit Arid 'if that ohilusi6n is co:. ft, it necessarily strike
down Senator Cooper's bill, does it riot .

Mr. MARseALt. Seniator, if that decision were correct, I wold say
that Senator Codpers' bill would iot stand; that is correct, yes. :

21-544--8-pt. 1-17

249



CIVIL,.R IUoHT8-PUBAC ACCOMMODATIONS

Senator ENOLE. So we have wrapped up a different package, and
)Q !lave 4, ind tho, '14thi an ednient., plus the :interstate cotmuerce
clause. Alwc the commerce clause has certain liniftation, as we w ill
all admit;.is that riht I

M. MARSIIATLb. Yes, Senator.
Senator ENor. So what we have done is, we have split the differ-

enc and tried to figure out a way that maybe will stand up conetitu-
tionfffl

UrIAPi~Rsir . That is correct, Senator.
Se.a torl x_,.And if that -is correct, what we are -going to do is
a,1~t)less thtn what needs to be done. -We are compromisin in

order to do what is possible under what we predict is the constitii-
tiona' ,i nOation 1. -Is that right?,

9r,'%'R81R Y,,e% Senator,
In my oplnon-just so we are clear en this-in may opinion, S. 1782

jOilld dd with the problem. The degree to which there is discrimi-
pstQion by, etablisnments that, are ope.to the public thatare not cov-
.erd bythis 1jl,j the degree to which that is true if really, insignifict..
I thliik tat~ t:~hebill goes- far enough to deal with this problem as far
as 'this oowntr4 ii'ooioerned. And that theiemainig 'iscrmintion
in these esttblishment that would be permitted would be insignificant.

Senator ExOm1. In yielding the floor I want tosay I would prefer to
prceed,under the 14th amendment, in I thought we could constitu-

.tio01y. ds no., But, tailing that, I think the Administration bill Is the
good approach' because if -we; fail tinder the 14th amendment we are
stilI; pr otected within limits by, the cominerce clause.! i

Mr. MARSHALL. Yes, peisey, Seator,
May I oaje another--expan, a little again on tb problem under the

4th amenidmentf? :
enAtor, Ix oxx. By all mans, but the time belongs to my 'friend

frnm ha na, That .,ws, the basio p9int, Ithought we should de-
velop and I. am glad we am

S!frenaor ENE 4orjh s.ea~d. .-
ro T&OH4i.. Swjator, the: reliance, in, thi administration bill on

the 14th amendment is based upon the fact that the Stt0enieves
are the camp. to, a lar do *ee of this ldnd of discriounit9nati X hink
that is a Y,#d mtais on whioh bongreen can act under th, 14th menppd-
,;t;,thk IN, it the States Ihave trs
..u44,,M,, M'4ll.Agl ,$,egration,- through tate laws requiring segroga-
.thon, tht. t1 Cl~ongress hassthq power to elimiDate theff6ectof that-
State action.

That is the theory ottftes ad nisitrft4on bil, ;.That ip nol the ry,
Sen ator, of 15entor Cooper's bin.
1i$On~T!rf g LI. YQUOWW, ar ghti t.ipot, -'te 14t l 4, me dment

qlutuid9w0a teC e an"pi mon by way oo ao WPon:.,.ate
law uit, to tried dow 0iryo A*, itce Wsuca tr eh ineei-
tioned b~' the Attorney vj qr*._, of

'sl4WtA ura1th~ qie APtry to ral*eG, "tI' o
figofpr, 1n1 -4latwp Viu giPr9 d P Wt

b a at)Petl~, Itr~eP~ B T804J~ fg! grqU3RFE4I othi , ;a.b0lr% t o e e mt 1 1 a .~ y x r gi l gr o
ndpxolnt'of the nsfit q

tommervqe ei, atc~s yoi4 getnp$' th ..obno you,
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Mr. MARSHALL. Yes, Senator. I think you run the danger, if you
relied solely on the 14th amendment, that the Court might uphold
the bill as to those places that have ordinances, and say it was in,
valid as to those places that didn't have ordinances, which would
mean you prohibit discrimination in some places and not other places,
which would be a very unsatisfactory result.

.TheCHAIRMAN. Well, I think we ought to keep in perspective the
fact that there are 80 States that have laws, now in these United
States and 2 more by Executive decree, makirig 82, and they are in
most cases much stronger than the bill we have.

One of those laws has been taken to the Supreme Court and up,
held. They have all been upheld by thei' own supreme courts when
ever a case arose aid many of them have been in operation.

California and Washington have about the' same law and it is
much stronger than, Ithis law. We are trying in' effect'to correct a
need that exists in the States that' don't have laws, for their own
reasons, good or bad, And I think if the need exists, we ought to
proceed in the best possible legal way to take care of that need and
not proceed in a way that might be questionable and upset consistent
State laws that now etist and harveexisted formiany years.

This is nothing new for my State. The State laws are much
tougher than this law. And I think it is true in nost of the 80 States.
They are all on the basis that when you open your business to the
public the State has ari inherent right to impose some regulations,
and every State does. And that is all there is to it

..Mr. MARsALL. Thatis right, Senator. 1 : .. : 't
SThe (CtlaAnRWAx This doesn't have the drastic' penalties that; not

of the State laws have. f
Mr. MARSHALL. No, Senator. Mbst of the State laws, I think, have

criminal penalties. :. .' "'

The CfAIMAN. Yes .
.The Selfatdr from Michigan. i. i ;
.Senator PRotrrY. Will the Senato yield? ' : ;

'*Senator*HAWin' Ye&s. : '
Senator PROUTrY !Mr Marshall, getting down to ;fundamental 'it

disorimination'th'e basic evil we think it is, beesuse of its' effetlon
commerce or because'ofits effect onimah and his dignity .:

Mr. MARSALL. Senator, I think that discrimination is a basic evil
because of its effect on people. But it lso has an effect on cohtmnece.
AndCongress has a clear. p6Weri'ahd responsibility to deal :'vith that
effect4  -* : : . * ' ' . J* ; .

SSenator. Pnotr. Thank yoi ' ,: ,. '.
Senator PAsToRe. Will the Senzatoi yield for another question to

clear up this pint on the 14th amendment . ,
.I, am a little disturbed about the carefulness we are exercising on
both sides here ,with relation to the inviolability of .n 'opinonr:of the
Supreme Court of 18883 I subinit that until it changed by anothat
opinion of the Supreme Cort, br by constitutional amendment, that
it is therbidingil aw of theilandandwe'mmust preseervbit; t ill i!

But is there any. conktitutional'prohibition about Oofgress tukldh
aseoondbiteatthech6ry-. : '- . ; n ' " .,9h ,0-7'',!

Mr, MAr RsHA o. N therb isn%, SenAtor. :,:,i : :: . / .
Senator PAsTRE. In other words, if the SeiatorifroniRhode'Islaund

thought'the case of 1888, whil: it is th- law of theland, misinTrrp'ts
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the Constitution of the United States, insofar as the 14th amendment
is concerned, I certainly would not be violating any law or violating
the oath of office if I passed or voted for another law identical to the
one that was overruled in 1888, in the hope that the new Supreme
Court would hold it constitutional. Do you agree with that

Mr. MARsHAuL: I agree with that) Senator. But I think it should
be recognized that you would be facing the possibility that the Su-
preme Court would follow the 1888 decision, would hold the law that
you voted for unconstitutional, and that therefore, the action of Con-
gress would have been ineffective, and I don't myself see the reason
to follow that course, when there is a power in Congress that is clear-
cut, where I don't, think there is any serious question but that the
Supreme Court would uphold it.

Senator PAsTORm. I am coming back to Mr. Prouty's question. I
believe in this bill, because I believe ih the dignity of man, not because
it impedes our commerce. I don't think any man has the right to say
t6 another man, You can't eat in my restaurant because you have a
dark skin; no matter how clean you are, you can't eat at my restaurant.
1 That deprives a inai of his full stature as an American citizen.
That shocks me. That hurts me. And that is the reason why I want
to vote for thislaw.

Now, it might well be that I can effect the same remedy through
the commerce clause. But I like to feel that what we are talking
about is a moral issue, an issue that involves the morality of this great
country of ours. And that morality, it seems to me,'comes under the
14th amendment, where we speak about immunities and where we
speak about equal protection of the law. I would like to feel that the
Supreme Court of the United States is given another chaice to review
it4 bttinder the comimece blausei but unde the 14th amendment,

There is nothing wrong with the Congress of the United States
pIssing the law again as it did in 1775 and give the new Justices a
chance to decide whether it should be maintained and affirmed, or
whether it should be repealed as the did ii the,'ase of, the equal and
separate facilities. They did that in 1954; they said the Court in
1896z was wrong in their opinion, mid, therfor, t they overruled it.

tWhy, can't we hoje this Supreme Court might do the same thing
again and still remaimt within the Constitutionlof the United Statesi
Do yo-us e anythmg wrong in that? i

Mr. MARSHALL. Senator, I think it would be a mistake to rely solely
on the 14th amendment. This bill, S. 1782, relies on the 14th amend-
ment, and also relies on the commerce clause. I think it is plainly
constitutional. I think if it relied solely.on the 14th amendment, it
might notjbe held constitutional. I think it would be a disservice to
pass a bill that was later.thrownbutiby the Supreme Court, ,
*,Senator PAsToRsB. I am not being critical of you. I am merely
thting my'ownIpoitioni. I'am eaynM We are being a little too care

ful, oagey,tmd catitiols, in debating this question of the 14th amend-
mWnt.l tIrealize you.should bring all of the tools at yobutdisposal
and that is):wiat yoi are doing, i You 'are saying you are not' only
ielyng on ,th ,14thtamniidmenti you are relying on 'the commerce
elMise as *el[ and you have every right to do that as a good lawyer.
All I aif saihg here is that we have a' perfeo right to proceed under
the614th M medmedntandtiy:itagaiihi :., : . , , . .

* Mr MiternAll Y'Xs Senatdr i : i; ;i - ; '. .- ' i
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Senator ENoLE. Would the Senator yield for a question I
Senator PASTORm . I will yield for two questions.
The CHAIRMAN. The Senator from Michigan has the floor.
Senator HART. I yield, I guess.
Senator ENOE. If you put this squarely under the 14th amendment,

you are not worrying about Mr. Murphy's boardinghouse, because
under the 14th amendment, you would desegregate everything. You
are talking about desegregating the Waldorf Astoria, and the Statler
Hilton, and I claim there are going to be more Negroes discriminated
against at the hamburger stands of this country th there are going
to be discriminated against in the Waldorf Astoria or the Stitler
Hilton.

So, if I had my'way about it, and it is either right or wrong, I
would take it right from the bottom up. There wouldn't be any
exceptions. But when you proceed under the commerce clause, you
necessarily create those exceptions, don't you?

Mr. MARSHALL. Senator, only to a very insignificant degree. As
I Bay, I think this bill would do the job. If this bill were passed, I
think it would do the job. I think it would cover most hamburger
stands. And I am not sure, Senator, if I mtay that it is correct to say
that the 14th amendment would cover everything. .Because there are
two problems about that. I don't want to repeat myself, but one prob-
lem is that if you rely solely upon the fact that they are licensed, you
may omit a large number of establishments because in a particular
State they ate not licensed, : So that is one problem.

Thi other problem is thht if you rely also, as we do 'in S. 1732, on
the fact that this discrimination was created by State action in the
past to a large degree, you may cover the discrimination in some plhce
but not cover it In;other places. You may cover it in Albany, Ga.,
where they had ordinances up to a few weeks ago, but not in Cam-
bridge, Md. where they have had ordinances for a long time e

So, I think there are problems of coverage Senator, undei, the 14th
amendment that are in some ways more difficult than the problem's of
coverage under the commerce clause. And I think this bill wbuld
do thejob. .:

Senator PASTORE. I realize that, but I brought up the question4be-
cause I think my distinguished friend from California said if we voted
for the Cooper bill we'would be violating our oath of office4

Senator ENoLE. I asked that question.
Senator PAsrojW. I don't see that at all.
Senator ExNOm. I raised thht question.
Senator PAB'oRE':Are you sayig that if we acted contrary to'the

decision of 1888 in any way, uritil uch time as it was overruled in some
form or other, wouldn't we be violating out oath ofoffide? BtwVwe
have a perfect right to enact legislation andhave a second test'oase
made if wefelt it as'i the public interest that that should be donet
That is the questin'I raise here. ., '. .

Senator ENOLU. MAy I say to thy friend that is a good ianswel, too.
Senator MoNRoNYr., May l ask a qUestion .i .: : ;

SThe.OGitArRMANa.. t'the chdirmaniask a. questibi first., Mr., Mar
shallhif you have ajob to do,; Andthe need exists, ish't it the oath of
every Senatororr every publio official to use Whatever means is possible
tMr. MARSHAat LT. Senat, I think that is the wi course of .actln id
Mr, MARSHALL., Senatot, I think that is the wise course* of *ac(ldn4 i t',.
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SThe CHAIRMAN. Now, I yield, What difference does it make
whether we go under the 14th amendment or commerce clause or both,
as we are doing in this case, as long as we conscientiously feel this job
should be done They are both legal.

SMr. MARSHALL. They are both legal.
SSenator PASTORE. In'spite of any previous decision of the Supreme

Court.
SThe CHAIRMAN. Of bourse. And it is beside the point which way

you are going to go.
', Mr. MARSHALL; I agree witi that, Senator.
: i.The CHIlRMAN. And anybody who sits around and argues for weeks
and days whether we are going to do it this way or that way is wasting
his time. If we believe this should be done, we ought to usd the legal
meansthat exist. And that is all there is to it. The rest of it is just
words, despite the decision of the Supreme Court. Congress has
passed bills overruling the Supreine Court on many occasions when
they thought'it was necessary to do so. I did it once by unanimous
consent This is trtie. :We overruled a Suprine Court decision by
unanimous consent within the mnritimne field. ,

Senator PASTOliE. We did that in offshore;- -- ,
,Senator MAXRnNEY. Mr, Chairman, can I ask t question to clarify

* The CHAIRMAN. Yes. Do you yield to the Senator from Oklahoma I
Senator HARr; Yes. '
Senator MONRONEY. What, halpens to the law I The decision ren-

dered on it still stays on the statute books, but the Court holding says
itiis unconstitutional; is'that correct? : ,

Mr. MnRSHALL, That is correct, Senator.
. Senator MONRONEY. So another case coming up from an original
couit could reach the Supreme Court op writ of 'ertibrari and could
be decided again by :te Court in aq yray the present Court felt the
Constitution directed ;is that correct V i
',Mr. MAARHALu Senator, I think not completely. If I may expand
bn that, Ithiik' that is not completely correct .
SSenator MONRONEY. In other words, the law cannot be resurrected,

even, though Congress has n6t repealed it, because the Court years
ago held it Wasunconstitutional. : ! ,

Mr. MAUm rAi.. Senator, may I explain that? ' ,
Senator MONONEY. Yes.
Mr. ,MARSHALL. Senator, the law.bf 1875- wds a criminal statute.

It has not been repealed by Congress. i)Bi it isilot in the Criminal
Code. "Anyone who ris trying to obey the lawslof the United States
und ,ldols through the Criminhl Co6de could not find this ias lair
that hd to b obeyed. > As I say, Senator, it is a criminal statute. I
think iti high be imptdper for the Aottorney General to attempt to
prosoutfd om e riilhial under a ethtute that had beeii'declaredi un.
constitutional by the Supreme Court of the Uitditeidtates, whether Kli
agreed;'ith the- Supreine Court bf the Unite;d Sttes at all ornot. I
thifk that for that reason; as applied to the187! 5 statute, 6b any crn-
indlstatiite',on ethliSupreme; (ourtihds said it tis unconstittUti6iial,
tiis!for all pfcetiel. purpotesunavallable completely unavailable,for

testing purpoes 6ran othe-purrbees. ii'ik ha .; >" '. ';' ; <r ;
SSenator MONRONEY.: , just wanted to know what the bituattoh 'as.

S' .
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The CHAIRMAN. Now, the Senator from Michigan.
Senator HAT. M. r Marshall, th6 Supreme Court on its own initia-

tive-I must admit I haven't read the case, but I read the newspaper
reports-has held local ordinances and State laws requiring discrimi-
natory treatment in the area of public accommodations to be unconsti-
tutional, and it has held that such discriminatory practices give rise to
either an adequate defense in a criminal' action brought against the
alleged trespasser, or on his initiative a right to obtaiii service by
Court order; is that right I.

Mr. MARISALL. Not the latter, Senator. They have not held the
latter. They have held Senator, if I may add 6ne word, they have
held that while such ordinances exist, the police of the city in which
they exist cannot arrest someone for trespass or. under some other
ordinance for going into a business establishment which is prohibited
by law from serving him.

Senator HART. Is there not'pending a case which will give an
ansWer to the question of whether, absent any such ordhiaices, an
individual restaurateur or hotel proprietor, may elect to'xclide on
the base of race

Mr. MARSHALL. Senator, there are cases pending which may raise
that question. I think that we: will undoubtedly file a brief With tie
Supreme Court ii those cases. It may be that even the cases that are
still pending do not fully raise that question, 'that their i~r bther
grounds on which the cAses may be decided. If the Supireme Court
can decide those cases on other groiinds,. I think it unquestionably
will.

Senator HART. If the decision is based on tie grounds that occupy
our concern this morning, this would establish h right of actiofi under
the 14th amendment on behalf of any indh dual with re~iet to pub-
li accommodations iv6uldn't'it?

Mr. MARnsHALr,."enator, it is more compliedtedi thanfthat 'The
cases involve arrests and State action in thoib' tems. They do not
involve a suit by someone seeking access tO (i lace. It is a co0nhi -

able that the Sulreme Court could decido'the State could nbt arrest
someone for going in, but at the same time the person that wants t6
get in could not bring a suit to get in. So that is one of the difficult
problems of those cases.

Senator HAwr. I see. You would be in an area comparab e with
this restrictive covenant situation., T I

Mr. 'MARSIALL. That is right, Senatbr. The lstrictiv c6henaint is
invalid, but that doesn't give someone the right to sub to biuy
house.

SSenator HArrT, It is clear, is it not, that lliig both inethdds, the
commerce clause iand the 14th' amendment as te bas 'Ir ai bill,
wold not jeopardize the bill even though oite'of the methods lateri
washetld tobenuricohfStltiioal.o f , '

MrMA viAL. I think thatid blear; Senat!' . '
S httor HIArti. ,Tihe) rid dibt,t itheie, tHttlihe obhi fge already

hlias use4 th combiete claus to 'dhact actial nahtjisimniitii le gig
nation afid: these a1t have; ben' hld'dhhtitutibAl -

Mr. MAiSiTALL. There is no question about that, Senator.
Senator HAk;'. Wi'ave'pjecedntihi this ea ,d6ii '^ ''
Mr. , ARsALaU1I. That is right, Senator. You have precMdent i i

that area with the case of the bus terminals, airplanes, and railroads.
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Senator HART. My last comment is one which may permit you to
correct my understanding. I think one of the worse things we could
do would be to wind up with a bill that established a right of action
to one denied accommodations, then have the Supreme Court in these
evolving series of cases we have talked about, hold that there was a
right of action beyond the area which we, by legislation, may grant.
It would not, I suppose, embarrass the citizen, but it would embarrass
Congress because would it not be true that if the Court, in those
evolving cases, holds that under the 14th amendment, a citizen has a
right of action, that the reach of the administration bill would be les
inclusive than that Court-established right. Isn't that true?

Mr. MARSHALL. Yes, Senator, if the Court held that, I think that
would be true.

Senator HART. Thank you very much.
The CHAIRMAN. The Senator from New York is here and he asked

to testify some time ago, and we have had to delay him. I am sure the
committee will have no objection if we hear from him now; we could
further question Mr. Marshall later. Is that agreeable with the
committee?

Senator CorroN. Mr. Chairman, you mean we will be able, presum-
ably, to question Mr. Marshall more this morning

The CHAIRMAN. Yes; I think the Senator from New York doesn't
have too long a statement.

Senator CorrTo. By permitting the Senators to yield back and
forth, a couple of us, or I at least am in a situation where I won't
get a chance to ask the questions I have in mind.

The CHAIRMAN. Well the Senator from Washington will recognize
the Senator from New Hampshire.

Senator CoTroN. I don't want to hold up the Senator from New
York, but I have two or three questions I might ask, and the other day
when I yielded just once to the Senator from Vermont, I thought the
Chai very wisely ruled that to let a Senator yield to other Senators,
meant he could monopolize the floor.

I just wanted to get a chance before noon, because I suspect we won't
hold a session after 12 o'clock.

The CHAIRMAN. No; I guess we will not.
Senator PROUTr. .Mr. Chairman, if we won't complete the question-

ing of Mr. Marshall today, will he be available tomorrow ?
The CuAIRMAN. Yes; ]Mr. Marshall is available.
Mr. MARSHALL. I am available.
Senator Co'rroN I don't want to be responsible for holding up

anyone.
The CHlAIRMAN Out of courtesy to the Senator from New York,

I wanted to give him a chance to testify, because he has a bill in this
committee, with other cosponsors, that deals with this subject. The
Senator from New York and myself have participated in some of these
similar matters in the field of transportation and I think he has waited
a couple of days to testify. I want to give him the courtesy of making
his statement now, and then we will proceed back to Mr. Marshall,
and I am sure that all of us will have a chance to ask any questions we
wish.

I understand the Senator from New York doesn't have too long a
statement.
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STATEMENT OF HON. JACOB K. JAVITS, SENATOR FROM THE STATE
OF NEW YORK

Senator JAvrr. Mr. Chairman, I express my gratitude to the Chair
and the members of the committee, and I slall not intrude upon the
committee's time. I shall finish my statement in 10 minutes, and I will
watch the time myself.

The CIIAmMAN. I would suggest that you won't intrude, you can
make it short, because your views are fairly well known in this area
by other Senators.

Senator JAvrrs. Mr. Chairman, my purpose in testifying today is
to testify essentially as a lawyer, because I think you are faced with a
legal problem. I have had some experience as a lawyer, on constitu-
tional questions and in arguments before the courts.

As the Chair says, my views are well known on this subject, and I
have debated it many times and will debate it again.

Mr. Chairman, I an the author of S. 1217, for myself, Senators
Beall, Case, Fong, Keating, Kuchel, and Scott, introduced March 28,
1963, which in essence is exactly the same bill to bar discrimination in
places of public accommodation, and proceeds along the same lines, to
wit, the Commerce Clause of the Constitution as the bill introduced on
behalf of the administration.

I am cosponsor of that bill, as well, but this bill preceded it, based
upon a rather extensive study which we made of this situation. Mr.
Chairman, the bill before this committee reaches an aspect of the
civil rights crisis now sweeping the Nation which almost no other
civil rights proposal can reach in the same way: I speak of the moral
issue of personal dignity. To understand fully what this.legislation
is about, one need only for a moment put himself iii the position of a
Negro who walking into a restaurant or a hotel br a store must first
look around apprehensively to see whether or not he or she is welcome.
I have seen this human tragedy a thousand times myself.

I would like to read to you a short passage from a very fine article,
entitled "Discrimination in Hotels: A Cause for Crisis?" which, you
will be surprised to hear, was carried in a trade journal, the Hotel
Monthly, just a year ago:

One balmy January midnight on St. Petersburg's motel-lined Treasure Island
a tired and hungry family of four pulled their new Chrysler into the driveway
of a modern 100-room motel-hotel. The father got out, stretched and straight-
ened his tie. Through the large glass doors he could see a middle-aged woman
behind the registration desk engrossed in a book.

Ralph Sims went in and greeted her with his best smile, The woman looked
up startled and without a word disappeared through a doo behind her. Mo-
ments later her drowsy husband appeared through the doorway with A frozen
stare fixed on the traveler.

"Yes?" he inquired at last.
"How much are your double rooms?" said Sims. "I notice there's a vacancy."
The manager sucked In his breath and looked Sims it the eye. "Fifty thou-

sand dollars," he said.
Even Sims, who owned a $50,000-a-year appliance business was caught off

guard, "I don't get it," he said, forcing a laugh.
"That's what the price is," repeated the manager. "That's how much it would

cost me in business to serve you. I've got 75 guests here tonight and I've got to
think of them."

"Look, mister," said Mr. Sims finally. "I'll pay you twice the price. I've got
two kids out there. They haven't had a good meal all day, we're all exhausted
and we can't find any place to sleep."
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"Sorry," said the manager, shrugging his shoulders, "I feel sorry for you,
but I just can't do it." And with that he abruptly disappeared through the same
door.

That night the Sims family, who were Negroes, tried to doze curled up inside
.heir parked car, counting the minutes until sunrise when they could begin
hunting a colored restaurant for breakfast.

: I began with this very human anecdote because I believe it helps to
portray the deep importance which this proposal has,to the Negro
community and to the Nation itself, which is at last becoming mo-
bilized to begin to meet head on the justifiable demands of its Negro
citizens for equal opportunity and equal treatment now.

Other aspects of civil rights-in voting, education, administration of
justice, housing, even employment-vital as they are in themselves-
do not involve the day-by-day confrontation in restaurants, lunch coun-
ters, hotels, motels stores, and shops and other similar public accommo-
dations which make this one of the most explosive aspects of racial
relations.

It is because of this very human, moral element that, in my judgment,
the Negro community has directed most of its campaign of demon-
strations against discrimination in public accommodations. I believe
it was no accident that the beginning of this movement, in the spring
,of ;l61i the sit-ins in Greensboro, S.C., was directed against segregated
lunch counters.

SNow, I consider this bill a pivotal part of the President's program,
Mr. Chairman, because I think it represents the basis for what has
brought forth such a surge of protest and brought us to this crisis in
race relations. I point out, I think, the Congress and the President
missed the boat in 1957 and in 1960 in failing to enact part III to give
the Attorri General authority to bring injunctivesuits in representa-
tive Civi Right Cass, including school desegregation.

It missed the boat again failing from 1957 to date to crack down
6n~the. use of Federal funds to subsidize State programs in which
segregation or discrimination were practiced.

t is rather amazing to me this now becomes by no means the stormy
petrel in this field that it was then. Yet, if we had done it then, we
might very well have given tongue to the grievances of the millions
who are now. protesting so very strongly. . .

I think our failure to act m 1957 and 1960 had a tendency to lose
'the donfiqehce of the Negro. community and the will of the Federal
Government to redress its reasonable grievances and therefore caused
it to feel the need to express its impatience by direct action and demon-
stration. So, Isay again we have another opportunity in this public
acc6miadations bill r, Cairman, aid we will not, in my opinion,
be true to'the national interests, unless we pass it.

We cannot limit ourselves to pouring buckets of water over the
raging fires of racial unrest. Americans are entitled to have an outlet
fo what the feeliselementary jUsticeih this 6i ;

SThe' CAI MAN. I think the Senator from New York ought to put
in the record at this point that there were several Members of Congress
that tried very hard and voted to keep part III in the bill; in 1957. .But
there wfrinot ~na h of ii. at thit thimt 6 d.the job.

.Senator JAvir .I am delighted 'with thb Chair's addition. The
Chair wa one of those who fought very manfully for that.

' ' - * 
I
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The CHAIRMAN. There were several members of this committee
among its supporters, too.

Senator JAVITS. I. think it is sad we didn't succeed for it has caused
us no end of grief, but I mention it only because it is such an object
lesson for what we face now. Here again on front stage center is
this so-called public accommodation section; it is so easy to lay it
aside and go on to other things, and say it is too tough, we won't
do it.

I think it would be as great a mistake and could have the same
repercussions in terms of not dealing with the causes of grave public
unrest, as we made in 1957 and 1960 in the judgment of those who
fought for part III.

ow, Mr. Chairman, the one other thing I would like to point out
is that I am not for a bill on public accommodation which has the
conciliation technique as its only method of enforcement. I have been
attorney general of my State, and have actually enforced civil rights
laws, and I believe, Mr. Chairman, though the conciliation and medi-
ation technique must always be employed, the residual right of en-
forcement is absolutely essential in this field. It is the only way in
which you can deal with a diehard minority and that is what you
face here. And certainly you face it in communities where the social
order is a social order of segregation.

The conciliation technique is a valuable one, but unless it is backed
up by a sanction in law, you don't have anything in the way of a
statute which is going to do you any good in the field we are discussing.

So, I am against a toothless public accommodation law. And I
think if we are going to act, we should act meaningfully and in a law
which has the necessary sanctions. I believe tie bill which is before
the committee has reasonable sanctions of the kind we are accustomed
to, and they are not unreasonable in the sense that there are no crimi-
nal sanctions; there is a full canopy of civil remedies and that is rea-
sonable in my opinion.

Now, I would like to conclude, Mr. Chairman- with the legal argu-
ments. It is my judgment that to resolve the differences between those
who take one approach and those.,who take'another on the constitu-
tional question, we ought to adopt both.

I noted this was recommended here by my colleague from New York,
Senator Keating. I notice also it was recommended by the Leadership
Conference on Civil Rights. I believe this is the right course. If we
are going to act meaningfully, we ought to exhaust.Congress' power,
by invoknig both the commerce clause and the 14th amendment;

Now, I have had the Library. of Congress make a study so hur-
riedly it is in longhand, as to whether a single provision of law may
deppnd upof two constitutional. authorities, anc they feel it can, and
I would like, if I may, Mr. Chairman, to have permission to intro-
duce this memorandum in the record.

I feel the committee can base this particular statute both on the
commerce clause and on the 14th amendment, and the Library b s
made this study which I think bears out that fact, and I would like to
offer it.

The CAIRMAN. I think it would be a valuable contribution.



260 bivtt' K OHT--PUBLIC ACCOMMODATIONS

(The nemortandumf referred to follows:)
THE LIBBABY OF CONGRESS,

LEGISLATIVE REFERENCE SERVICE,
S. Washington, D.C., July 9, 1963.

To:. Hon. Jacob Javlt&.,
From: American Law Division.
subject: Dual'constitutional basis for legislative provisions.

liference is made to your request for information on the following ques-

tion: Are there any precedents, for the enactment of a provision of law by

Congress the authority to:do so stemming from more than one constitutional

clause because of the possibility that the exercise of authority on one base might

I, deemed lnvali by the, courts?
nii answering these questions a dli-inctlon should be drawn between a bill

in which it is sought to rest a single provision on more than one constitution

btike, ada d a- bill In 'which several provisions are included all -elating to the

samegeheral subject matter but each resting 'pon a separate and distinct con-

4Stutlonal clause. .
'Ai example of both types is the Civi1 Rights Act of 1960 (74 Stat. 86)

which contained prpoi ions resting upon Congress power over the Federal ju-

dictary ,(obstructOn of court orders), over Federal elections (preservation of

Federal elections records), over raising Armed Forces for national defense (edu,

cation of children of members of the Armed Forces), and over the right to vote

Without discrimination because ofrace (Federal referees). This latter clause

jeas also declared to be based upoi Congress power to regulate Federal elec-

tions "(art. T1i ec. 4), and to protect against denial of equal' protection of the

laws by State action (14th amendment) (see U.S. v. Manning (D.C. La.), 215 F.

Bug 272 (1963))
s emorandum will discuss only, the first possibility; Le., the basing of a

sanie pioinsn on two'sepa'ate consiitmtutlonl clauses
T he prroposal at tile present time of basing the so-called public accommodations

feature of the proposed civil rights .bll on both the 4Ith amendment and the

Commere Clause (art.,ec! 8, 1l. 3h) seems to be a de novo undertaking. No

tedeit of'a stmllat nature lnvolviog tbese two clauses b'ae ee found in the

Cotni'rsa' baste h owevef, sought' to obtain legislative 'objectiVe8 In' the past

through the use of several of its consttuftiohal powers simultaneously 'Perhaps,

in some Iptances, this wAs done toiroaden the *pe of the statut, tbut In oth.

era it was apparently done to bolster Its exercise of power.. Both reasons might

well haje been utilized in some cases.

'It lightt ilgo' be noted; that begridnit . in th6 thirtieS, particularly, Congress

has tended to attach aotinlled separability clauses to many of its enactments

"(seq Separablity and #j ability clauses In the Supreme Court,' , bert L.

Stern, 1 Harvard Law lviw w76.. (193t ) While these class generally

rpite to the separation difltA erent 'pito lstons In a'- la;'ther e wdfld seem

to be no reason' why uch claUse could not be drafted to relate to te', possible

separation of Constitutional powers supporting a single provision (see Dsec6

tivn'of Statutes,"' Noel T. Dowling,,18 :Am. Bar AseoJour.,',298 (1932))'. It

migit be a redundancy insofar as jidlcial iinterpretatioh would be concerned,

butit At&l mlghthive so '....al.i...e' 'T expression 'of n gi'esional intent.

As re*ets instances where Congress has based Its authority on more than

one.ians.of the Constitution, the following are presented as examples:

() Tarit A opf 1922-Trtesdes of Universitll o Ill!ot8 v, U., (20 C..P.A.
(fustomq) 34. vert. wanted '287. UK. 506. afft'h. 28t) T. 48 '(i32)). trhis

c.e involved a laiim by the.8t a.todiibel5ty' hO etain labor oY Watrial

"ii0'ted 'for'iti benefit wafs not- kuibject-to imot'dutle,- because the university

as a' State Institution possessed an 6xempton' from Federal taxatloni while

enged iin1 the mncrfprrmance qfpuhllc. governmental functlo .. Theclalm was

denlje h thet~ ourt 'of .tfom .and, Paten!t Appeal. and this denl! was 'a-

f Vi e b the Srni 'Court. , .: .ii . n :Ptent::Apals
'o":siAtAitili0 :t6f legislation: te' (rt"d Atent ',.-,Appeals

"Th pawe , . pofta or duties apd.Aehrower to relpte comm. .ir aY

and iftril do. find. napresslo Irn thc, Mm , 'et c(o" i . 'T ' statutory

provlsion may be the combined andgment of the legislative body and may

embrace objects extending beyond that of revenue."
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And, on pages 139-140:
"We come, therefore, to this conclusion, based on reason and on the constitu-

tional authorities cited, that It was within the constitutional power of the
Congress to fix a rate of import duties to be paid when the articles imported
here entered the commerce of the country. This it might do for purposes
of raising revenue; it might do it as the result of a national policy of protection
to the industries of the country; it might do It as a regulation of foreign com-
merce, for all these powers were within its exclusive power."

(2) Civil Rights Act of 1960 (74 Stat. 80)-U.S . v. Manning ((D.C. La.)
215 F. Supp. 272, (1963)). In upholding the voting referees provision of the
1960 Civil Rights Act, the district court stated, page 289: "We summarize.
The object of the act is to guarantee to qualified voters the right to register
and vote. That end is within the scope of article I, section 4 and the 14th and
15th amendments; the corrective registration plan embodied in section 1971(e)
(of title 42, United States Code) is an appropriate means to accomplish the
end."

(8) Tennessee Valley Authority Act (48 Stat. 58, (1033)). Enacted for the
purposes of national defense and improvement of commerce, agriculture, and
navigation (16 U.S.C. 831) (see Tennessee Electric Power Co. v. T.V.A.. (D.C.
'enn.) 21 F. Supp. 947, 306 U.S. 118 (1939); Ashtcander v. T.V.A. (297 U.S.
288), rehearing denied 297 U.S. 728 (1936)).

(4) Atomic Energy Act, as amended (68 Stat. 921-Enacted on war and
commerce powers (42 Stat. 2011, (1946)).

There are several instances where a dual basis for authority was asserted
by Congress or where courts have spelled it out. There are others of the
latter kind, such as the power of Congress to authorize the issuance of legal
tender and make it a suitable medium for the payment of debts (see 12 Stat:
345, 532, 709 (1862), 20 Stat, 87 (1878) Legal tender case (Juliafrd v. Greenmun,
110 U.S. 421 (1884); 48 Stat. 112 (1933), Norman v. B. & O. R.R. Co., 294
U.S. 240 (1934)); this power has been held to rest on the authority to coin
money; borrow on' the credit of the United States, raise funds by taxation, and
regulate commerce (supra) :

In other instances courts have sustained a congressional enactment through
limiting its area of application to conform with the constitutional powers of
the legislative body. PFi instance, in U.8. v. Detitt (76 U.S. 41 (1869)),
the Supreme Court declared that while a provision of an act 6f March 2, 1867
(14 Stat. 484) prohibiting the mixture of naphtha and Illuminating oil was
a police regulation related exclusively to the filternal trade of the. States
and thus beyond Congress power over interstate, commerce, nevertheless the
act 'cbuld be enfred In the territories and the District of Columbia where the
authority of Congress was plenary.

Andi. the courts have likewise '(although therb are opposite opinions on
this potAt) sustained legislation as within the power of Congress to enact
even though, aspects of it might be questionable. In N.L.R.B. v. Jones &
Laughlin tdel Corp., 801 U.S. 1 (1937), the Supreme Court, in upholding the
National Labor Relations Act, rejected an argument that since the preamble
to the statute and its legislative history afforded some I dicatfoli that the
act. was intended to operate (i.e., affect labor-mangement #elations): In fields
not subject to the commerce power, it should be declared invalid in toto, Chief
Justice Hughes stated (p. 80) : "But we are not at liberty to deny effect to speclic
provisions which Congress has constitutional power to enact, by superimposing
upon them inferences from general legislative declarations, of an ambiguous
character, even, if found in the same statute. The cardinal principle bf
statutory construction is. to, save and not to destroy. We have repeatedly,
held that's between two possible interpretations of a statute, by one of which
it would be thcohftitional and by the other valid, otir plain duty Js to adopt
that which- will save the act. Even' to avoid A serious' doubt the rule Is the
sale. - F.qderal Trade: o'n.r v4 Amneridan Tobuoco co., 264 U.S. 298, 807;
Paoama . Op. v, Johnson, 204. tU.. 875, 8901 Missourt Pacifto R.R. Co': vt
Boone, 210 U.S. 486, 472; i todgett v. Holden, 275 U.S. 142, 148; Riohmond 8orew.
Anchor 0o. v. U.S., 275.U., 881, 846. , ,

"We think it clear that the Natlona'iLaibr 'Ielatlons Act ma]y be cn-
struedSo; as to operate within the sphere of conItittitdnhl'autbbgrty. ' '

In. .a: evt,, there'asems to be no reason ;why Conigress cnot 'ba~eitit
ower' to enact a partipclar prpovisipp into, la upon sevora Codn t lutlonal

clauses ~ tticularly. ai' a' 'ea vhre 'the law'has ot. been adjudc ated ith
- " ' 
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finality. As was stated In Truseea of the Un"WereIiV ol lllno a V Ij.F.; *40ra,
"Th- sAtnttb",provistio bay -be the iotbitned )udgmemnt' of the legllative
bddy -* * *" and thi''will ave some releanee in, an interpretation 'of a
katte by the'courts (#6c NJjI.RB. V. Joxh Lu phln RiceI (Corp., eitnraBt).

ROB=T L. TiErNISN( YlblatiVO Aliornej/.
Senator: JAvre. Now, the.: basiso for actiopl under the commerce

clause ip firmly embedded'ih 'tjhM dozens of cong emssional enaictmients
A"der' Ii0 t. clause. Itincluhics the NAtional IabWr Relations Act,
the Fair Lotabor standards ,Ac the Agricuitral Adjustmentct, and
the Food and Drug Act.. The Attorneiy General,'in testimony before
think committee hest week, refrtred to'the 'Olkonagaurine Act, which
kuight t 6 reulate ,n6lep th e coMmerce clause the sh ae and 'lor of
oleomargarine, whichas a tailed form of regulation under the
commerce clause. 'Just ms in'those enactments, the-bill before the
dornmitteo is validly'. Within *th,' Cn ress intelttate commerce pOWer

because, the practices which' itf seeks to regulate are a burden itp'n
interstate commerce. D denial of services and accommodations* on the
bas'islof race, or color interferes with the freedom of -interstat travel
by Negroes.

I don't thilik there is any questioti abdut its because I think
wecan atiwst testify; im ou'r rsonal~ exprince that it rduces 'the

volume of interstatetmvel an d that is certainly the most elementary
form of burden'.

I: believe thJ inidet to which I rfr -at ;the beginning. of my
test ljwoliy ise loqt evdende 'of .j how suc discrininatlon, does
interfere With such travel; I am sure the6committee willlhear' m ore
such testimony firsthand during these-hearings

The. 14th- amiendittent 'also ' cld' Vl gniatiol al6ng these
lines; although, 1is48 I h;av suggests , xt ' would probably. be est to

ell out I t 1 reliance o tt.amendmenby expandig the definition
of establishments -covered by the bill, in'order to hae a it clear that
it',roscribes discriminationi on, 'odiinds of cor Olo 0by ny -'bus-
nes in which siioit discriniinatit-2 is enforced by State aetiono.

The cases have been 'discussed In great detail by the commite.
'there is one additional argiment; which. I .think is v ery -important.

The 6ssene of the', law ndef- the, 14th amendment is that, the l'w
imtiplementing the 140'1 amendmnt etes nO ndwrights.. All it does
is Aive f. let.I of eiforiaent or rights which do exist. ,

On the othe hand te law under the commerce clause cn create
ftew;rights-b eiusO the cgiimei "claI a lenry p9~vtZ to
cogig"s to 1egielat6 i a fld. '

,T4ii0efore, it seems to nie that if YPU really want, to, covertho field,
SI an~. sur6 t wat ite pass a billi-we want itto beleftectiv0,the

most uniform the most all;inhclsivM e6veragewld. eon adei:
the conmencvoI, clause, !where C sit o iose a
8pt~cit~ic typ~ fte09U19 out o 11c) ! igh th en arises, ;wheres
um4,er. tl 14t h amendment you are oily deWHirg 'With rights whlph
already ex ist and giving thm ain - p rti jtunity, to en fd' by
aro~~nrit acio~.

.To me ' that is.a very important point. I feel h the14th
amendment basis,, f*twthe statute-and I say -that based upon thie
POint which I have"Aust madeA-:has the greater'chantoM 'f irgt utnvi
ii itgs fppic4ion, for it dpepnds too h&'8i %)i l al or. factuia stit-
uad t~ions. cidetaly, ts le gal or"fMCtu l ituations are generally
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found hn1y j'te South , to W4' tretch e upreii8 (lur
.se8to8 thejr uteimot limits, a social, paterrrn ot gi"egto 0d
et us remember' tht the Cor ,h* senth- bkck , 1tW the1Iww douit

that ry, case. It basult eyen 'gone thai fa. OLerwi'" ,yoj, ave.
regula tion under ,the commer lause tit . licab evry-
where across the toard,.and it i$ brad uponte rtbliad hti ofthe Congres to, create, a rgh ih is not wrptei tin U-fliti-
titution but which is created by virtue ofte p.- plenary power oyeOr.
interstate commerce, which has been granted to the Cngsp byM the*
0, 0,11titution

Whereas, if you leave it only on the 14th amondfneint ground d
Are tring to enfore rights which the 14thimqndxnnit jf nas
created and they a, bund to' be,., accord i o the decliii p' the,
courts, when stretched to their Outeri t limit, 'oei u e nitir
appMlcation than would be the invocation of congressional, i 14 thbr~ty.
under the commerce clause. jty

Senator Corrow. Mr. Chairman, I didn't meno . ii.itail your.
testimony Senator, by what I said at the start,: An4d secondly,
would you permit a question at this point ?

mentor J Ns. certainly. ,
Senator CoroN. Your statement very much interesto 4etabout the

14th a Mendmentp application.
Yo4 say it would depend-it would be -unev to ItseRiforcement

I assume even if we passed an act and the ,uprpI Coit ow upheld
it, because it relies too heavily on legal or fatt- situations.. It, is
not exactly olear to me.

-Do youmean it wNould still only affect establishments 1nsed by.
the StateI Would you clarify that a little or give an example?1

Senator JAYr. I would be glad, to,
It would a6#ct an~r sA'Ooiti t.wa S

Now, icensing alone,. according to decision sor, hs nt been
held to be StAte nation. ' Infct, -this ease of -Jols(l 1 Motels,, what.
has 'beern held' th ,' stat actionn is a Stt Pstiite or a iuizipal
oirdinnce whiich bin', oiut.r 4iirectB segpegati6uV, or tiestai1Tui
of municipal officialsht -withitheir police authority tby 1 Oill even
force segregation. The third t ekmpirleis 'the' im~ ngkit~ case, in-
which a- coffee A'h on S ta th' Prpe - wa 'ialld a St e eitiT
basd upon a lease with a Stte. We h4ven~t eqidv:ab:e deLr-,
atiom that the license -itself represents Stateaction. As O fiatter of.
fact, the only' case decided,- I think in the, Fburtli' CirdilitCourt ,Of
Appeals, holds that State action is not manifested by a liceie*, which',
iad dof aperipeFalact.

Personally, I- believe the Supreme Court, would overrule that.
That is just the judgmeht, of ohe- law.Ter.'JI believe 1the.'Stlpreine,
Court would -hold, under today's oonditions, thiVflics ing does rep-
resent, State action: ,But that is eitending it bdiynd 'the'decidedl
case. I say it -would be unevei'init. ppicatiin& -for. thi reason.;

I am' very cognaiznt oft the ket that you are bund to haie litiga-
tionq; no matter whether you use the 14th amendment, oii the com-
merce clause or both 'beciise ,f the. mere. defiition 'of' tle 'Wtd
"substantial '; I- think the vQ' excellent nature of the' qustiohihg
on the part of the -committeehas certainlyz show that ty cannoV
devise a scheme which woilld .ave you from Iitigations.' That- is tho
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essence of our country. But what you want to do is set a standard
which is as uniform as possible. I think my credentials are good
dn this ,o6 spek not only for the South but for the North and the
Wet and "every part of the country. My point is in view of the
nature'i f these two6 provisions of the Constitution, the 14th amend-
ment which Coiigress first wrote itself and the commerce clause,
which gives a license to the Congress to create rights. I think it is
much wiser td employ both because there is greater danger of uneven
necessity ind perhaps even sectional application in the 14th amend-
ment approach standing alone than there is if you include the com-
merce clause as well. That is the essence of the legal argtiient I
make to thie oihmittee.

Again I don' ilaim you avoid litigations, but I feel you make a
more miforin standard in an established area where the law is very
clea, in te s ifof how the Congress can proceed and where it is en-
titled, utide' the institutional mandate, to regulate business or to
confer rights in a general field, to wit, the field of interstate com-
merce. That js the essence of my legal argument.

If I mnay'conclude, Mr. Chairman, the argument has also been made
in these hearings and elsewhere that some countervailing rights of
privacy or freedom of association are infringed by these proposals.
To 'meni a c6Hplete answer is that almost every regulatory enactment
of the States as well as of the Congress involves some loss of privacy
or freedom of association, yet: our Nation could hardly exist without
them.' Labor legislation, food and drug legislation, and farm legisla-
tiorn all iV6lve som e'd6untervailing loss of freedom on the part of
some in order to serve the national interest. A minister in Atlanta,
Ga., Rev. Roy Pettway, recently put this very well in a sermon. He
said:

When a man operates a store, restaurant, hotel, or other business, he may do
so as a corporation chartered by the State, and in any event, he can do so only
by license frofM the Government. He cannot do so privately without a Govern-
ment license, and thus the right to operate his business is a privilege granted to
him by the Government. And his business may be worth so many thousands of
dollars; but those are U.S. dollars, and without the U.S. Government, his
property would be worth to iore than Confederate currency.

If your private building is dangerous, the Government can make you tear
it down, It a, private druggist has tainted drugs, the Government can seize
and confiscate them even though they are his private property. It a physician
or lawyer does not flow the regulations of the Government, his license will be
revoked. If yoh1 don't obey traffic rules, your driver's license will be taken
away from you. And if a man does not operate his business in accordance
with the law, his business license can be taken away, and his pr.ce of business
"padlocked."

That goes for saloons, inns, and so on. So I don't think the free-
dom argument will stand up against the argument---

The CHAUMAN. You didn't read the next line,
Senator JAvrre. What this legislation would do is only to deprive

operators of public' places of the freedom to discriminate against
patrons because of the color of their skin.

The CHAImMAN. That is as simply and succinctly stated as I
have heard it.

SSenator JAvrrs. You are very kind. The freedom of operators of
public places has long: been restricted in many ways which no one
has seen fit,to challenge as a deprivation of private property rights.
In commit law innkeepers were required to make their establish-
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ments open to all travelers. Today in most States those who invite
the public onto their property to do business are obligated to pro-
vide greater precautions for the physical safety of their customers
than owners of wholly private property. Some 32 States already
prohibit operators of public places from exercising freedom to
discriminate on grounds of color. And a number of Southern
States indicate no countervailing protection of private property
rights because they prohibit operators of public places from exercis-
ing freedom not to discriminate on grounds of color, by having seg-
regation status.

Now, as to this so-called argument for Mrs. Murphy's boarding
house, I do not believe an explicit cutoff-in either dollar volume
or number of employees-should be written into this bill to exempt
outright smaller businesses from the effect of the act. Irt the first
place, that is not done in any one of the 82 State statutes to which I
referred. I think that is a powerful argument against it. To do so
in the Congress would negate the moral and human base for this legis-
lation. I do not believe Congress should itself discriminate against
the larger businesses in favor of the smaller ones, in order to permit
the latter the capability of racial discrimination.

A Negro should not be forced to decide whether the particular
hotel or motel he is approaching is one large enough to treat him like
any other fellow American. Unfortunately, this is going to be the
result as a practical matter no matter how the legislation is phrased,
since limitations of manpower and funds would ordinarily prevent
the Department of Justice from pursuing any but the prominent
cases. And the commerce clause approach itself, requires a sub-
stantial involvement in interstate commerce so that again the smallest
establishments would practically not be covered. But I do not feel
that the Congress should go beyond these built-in. exemptions to
exempt specifically any class of proprietors of public places.

If a small rooming house in which the proprietor lives-which is
the case most often described in this connection-is regulated as a
public place by the city and State through licensing, special fire laws,
and public health standards, I see no reason why it should not also be
subject to the same moral code as its larger competitors. Just as in
the choice between the commerce clause and thl 14th amendment,
my recommendation here is that Congress should exhaust all of its
power to do away with the blight of racial segregation and discrimi-
nation.

In conclusion, it is my firm belief, as a lawyer and as a legislator,
that the pending legislation is wholly constitutional and vitally
needed.

Mr. Chairman, may I have permission to do one other thing We
have some excellent opinions from law school professors of very great
respect sustaining the constitutionality of this particular statute.
One is Paul Freund of Harvard.

The CHAIRMAN. He is going to be a witness here. He has con-
sented to come down and testify. I understand he is one of the oit-
standing authorities in this field.

Senator JAvrrs. Yes, and Prof. Arthur Sutherland of Harvard, a
very distinguished authority has written me a long anri very fine
letter again bearing out the constitutionality question.

21-544-63-pt. 1---!
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The COaIRuA*. For the purpose of those interested, as long as we
are on the siibject, six or seven deans 6f the law schools of some bf our
great educational institutions, including Notte Dame, California,
Arkaisks,' Virginia, Yale, anid Harvard aie going to testify before
us. Don't know why the University of Washington is not m there.
We can get the legal opinion of these people who have studied this
question. I ant very intetbsted in ydur giving us the benefit of this
study which we can go into'deeper, arguing that you can proceed
under both constitutional bases and then let the Court determine on
which they choose to rely. I want to ask you one further question.
From your experience as Attorney General do' you know of a single
State law in the 32 States having public accommodations rules that
gives :these exemptions you talk about

Senator JAvrs. No not a one.
The CHATRMAN. I don't know of any particular practical problems

we have had in these States in the enforcement of these laws against
discrimination based on race, color, or creed. There have been some
cases, that is true. But a lot of them have been friendly suits to de-
termine this. In no case that I know of have they put in any
exemptions.

Senator JAVTrr. No. 1, the Chair is right, there are no exemptions,
and No. 2, of all of the antidiscrimination statutes in the State of New
York and I think we have as complete a network as any State in
the United States, the one with which we have the least problem
is the public accommodations law. It just is accepted and that is the
end of it.

The CHAIRMAN. I know that is true in my State and I am sure it
is true in the three Western States with which I am familiar, Wash-
ington, Oregon, Ahd California. And also is it not true that in all
of the 30 States, there are stronger penalties than are even suggested
by this piece of legislation

Senator JAvreT. Almost without exceptioi, there are criminal
penalties for enforcement. As I run down the sheet, California has
no criminal penalty, Maryland--
,.The CHAIRMAN. Most of them. I will get that for the com-

mittee's files. .  '
Senator JAvrIS. A few don't, but the overwhelming majority have

criminal penalties.
The CHAIRMANI. We will put into the'reoerd all of the legal

opinions we receive.
Senator JAVITr.' Thank you. I have one from Professor Cooper, of

the University of Michigan Law School also, and in fairness to these
men, who have done a lot of work, I would appreciate very mich,
including their opinions, in my testimony. .

(The matter referred t6 follows:)
NEW YORK B NIVEITY SCHOOL OF LAW,

eyo' krk, N.Y., Juty 8, 196S.
Senator JAcoi K. JAvrre,

^if,. Senate,
Committee on Labor and Publio Welfare,
Washington, D.O. r .. .

DA SEzATOrB JAVrr: In your letter of June 28, 1968, you Inquire about
cotititttoibal i spects of the five'principal Se'rate proposals to. probhbit dis-
crimination In public' accommodations. We are 'pleased to respond to your

oWt 1tWMrPtta A i ACcoMMBAiorroN8
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request, first noting the essential features of the five' bills, and then com-
menting briefly on certain aspects of the constitutional questions raised by
these several approaches.
Legislative proposals to prohibit discrimination in publio accommodations

1. Title II of 8. 1781, the administration bill, relies principally upon the
commerce power, and secondarily upon section 5 of the 14th amendment, to
assure "the full and equal enjoyment of the goods, services, privileges, advant-
ages and accommodations" in places of: lodging, public places of amusement,
and retail commercial establishments wherever there is "substantial" effect on
Interstate commerce. Civil action for preventive relief is authorized by any
aggrieved person or, upon satisfaction of certain preconditions, by the
Attorney General.

2. 8. 1732 is identical with title II of 8. 1731 except that it omits any
reference to the Community Relations Service (separately provided for in
title IV of 8. 1731) and adds a paragraph requiring the Attorney General,
before bringing an action, to use the services of any Federal agency that
may be available to secure voluntary compliance, if he believes such a pro-
cedure is likely to be effective.

8. . 1622 relies exclusively upon the commerce power to authorize the
Attorney General to institute civil suits for preventive relief "whenever a per-
son engaged in any business affecting commerce refuses or denies to any other
person, or withholds from another, equal treatment in the facilities, services,
or accommodations afforded by one in such business on the ground of race,
religion, color, or national origin of such person. * * *"

4. 8. 1217, like 8. 1622, relies solely on the commerce power; but, unlike
8. 1622, it forbids discrimination only as to "any hotel, motel, or other public
place engaged in furnishing lodging, the business of which affects interstate
commerce. * * *" Violation is made a misdemeanor subject to a flue not to
exceed $1,000; and civil suit is authorized by an aggrieved party-or by the At-
torney General (in behalf of the aggrieved party) "for damages or preventive
or declaratory relief."

5. 8. 1591 relies exclusively on the 14th amendment authorization in section 5
to enact appropriate legislation to prohibit discrimination on account of race or
color. The bill would authorize suit by an aggrieved person at law or in
equity, or a suit for preventive relief by the Attorney General, where discrimi-
nation is practiced by a "business or business activity affecting the public which
is conducted under a State license." The coverage would include any business
or business activity required to be licensed by the State, "which holds itself out
as offering for sale or use to the public, food, goods, accommodations, facilities,
or transportation, including services connected with the sale or use of such
food, goods, accommodations, facilities, or transportation."
Comment on constitutional validity of above proposals

We wish to say first, and without equivocation, that we believe that each of
the above proposals, if enacted, should be regarded as aiv ld exercise of con-
gressional power, However, because reliance on the, commerce power and on
the 14th amendment raise somewhat different considerations, these two sources
of authority are here considered separately.

1. Commerce.-We do not believe there can be any doubt that Congress may
forbid racial discrimination and provide appropriate sanctions against such
discrimination wherever it occurs in connection with businesses or other activi-
ties that affect interstate commerce. ,The power of Congress to forbid or.regu-
late activities affecting interstate commerce is so well .settled that only a
reminder is necessary of the familiar cases. NLRB v..Jones 4 Laughlin Teell,
Corp., 801 U.S. 1 (.1937).; United Btates v. Darby,.82 U .: 0 (1941) ; United

states v. Wrightoood Dairy Go., 811 U.S. 110 (1942); W4ard v, Filb#rn, 817
U.S. 11i (1042); United States v. Sullivan, 382 US. 689 (148). Under these
cases it is clear that the touchstone of congressional power .i found in the con-
cept of "affecting commerce," the phrase used In 8. 1217 and 8,1622. The more
limited reach of title II of 8. 1781 and of 8. 1732, making the provisions ap-
plicable only where there Is "substantial" Impact on Interstate commerce, is thus
a limitation of policy rather than one of constitutional necessity. As Mr.
Justice Jackson once noted, "If it is interstate commerce that feels the pinch,
it does not matter how local the operation which, applies the squeeze."'
United States v. Women's Sportswear 3ffrs. Ass'n, 838 U.S. 460, 464 (1940).
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Indeed, as SEmator Cooper has pointed out, the approach of S. 1732 and S. 1731
would permit many business establishments and places of public accommoda-
tion to continue, or even to initiate, discriminatory practices. And, of course,
proposals to impose a minimum dollar volume of $150,000 or $500,000, as some
have suggested, would have the same effect in still more explicit fashion.

2. Fourteenth amendment.-At first impression it might seem that an ap-
proach to congressional power under section 5 of the 14th amendment is of
doubtful validity in view of the 1883 decision in the Civil Rights Cases, 109
U.S. 8, where the Court said at page 17:

"In this connection it is proper to state that civil rights, such as are
guaranteed by the Constitution against State agg\ssaln, cannot be impaired
by the wrongful acts of individuals, unsupported by State authority in the
shape of laws, customs, or judicial or executive proceedings. The wrongful act
of an individual, unsupported by any such authority, is simply a private wrong,
or a crime of that individual; * * *"

Accordingly, many have assumed that Congress is without power to protect
against discrimination except where the State or its officers and employees are
the direct Instrumentalities of discrimination. But this cannot be categorically
so. Even the above-quoted portion of the opinion does not exclude Federal pro-
hibition of discrimination which is supported by "State law" or "State cus-
toms." Segregation of public accommodations has long been required by
"State laws" in large parts of the country and, even where those statutes have
fallen, segregation is still widely enforced by "State customs."

WhenMr. Justice Bradley, speaking for the Court in the Civl Rights Oases,
described the nature of the power of Congress under section 5 to enact "appro-
priate legislation," he noted that Congress is not empowered "to legislate upon
subjects which are within the domain of State legislation. * * *" Id. at 11.
But it must be remembered that at that time it was assumed that the States
could by State law require segregation. See, e.g., Plessy v. Fcrguson, 163 U.S.
537 (1806).. Now that a requirement of segregation is no longer within "the
domain of State legislation," a fundamental premise of the Court's argument
has been removed. Similarly, with the significant rise in the extent of State
regulation of business and other activities by licensing or otherwise, it has
become clear, as indicated in 8. 1591, that businesses and activities which are
subject to State licensing requirements are no longer exclusively "private" ac-
tivities in the sense of the language of the Civil Rights Cases. Accordingly,
they should no longer be immune from Federal regulation to protect against
racial discrimination.

Moreover, the Supreme Court has Indicated in various contexts that discrimi-
nation .in an allegedly private context is not to be tolerated under the equal
protection clause of the 14th amendment where the "private" action is an
integral part of a State election system, as in Terry v. Adams, 345 U.S. 461
(1953), or the act of a lessee in a building owned and operated by an agency
of the State, as in Burton v. Wilmington Parking Authority, 365 U.S. 715
(1961). See also Garner v. Loufisana, 368 U.S. 157 (1901); Peterson v. City
of Greenville, 83 Sup. Ct. 1119 (1963); Lombard v. Louisiana, 83 Sup. Ct. 1122
(1963). The concurring opinions of Mr. Justice Douglas in Garner, 368 U.S.
157, 176, and in Lombard, 83 Sup. Ct., 1122, 1125, include interesting analyses
of the commonlaw obligation of innkeepers and carriers to serve all travelers
and of the increasing role of the States in the licensing of businesses and
other actlvties in the nature of public accommodations.

Argument is made against the 14th amendment power of Congress on the
ground that such regulation would be an interference with rights of privacy or
freedom of association and with private property rights. But these contentions
do not seem well founded. Those who now advance such arguments did not
make similar arguments against former laws requiring segregation in restau-
rants hotels, and other places of public accommodation where clearly the State
interfertnce with private rights of association and property was more sub-
stantial. The argument should be rejected as an after-the-fact rationalization.
Tn fact, the proposals to remove discrimination from certain phases of public-
connected activity serve rather to promote than to discourage freedom of
association.

In this connection, it is also noteworthy that 32 or more States forbid dis-
crimination in public accommodations. Thus, the question is not whether
there is power to regulate "private" property so dedicated to the public use,
for the States have long done so without challenge to their power to do so.
The only question, then, is whether the Federal Government may impose unl-
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form standards in this regard. For the reasons above stated, we believe n
affirmative answer should now be given.

Sincerely,
EDMOND CAHN,
ROBERT B. MOKAY,

Professor of Law, New York University.

AaTHU GAR(FELD HAYS,
CIVIL LIBERTIES PBOORAM,

NEW YORK UNIVERSITY SCHOOL OF LAW,
New York, July 9, 1968.

Hon. JAcOB K. JAVITS,
U.S. Senate.
Washington, D.C.

DEAR SENATOR JAVITs: Please forgive me for the delay in responding to your
letter of June 28, 1063, relating to five alternative bills now pending in com-
nlittee that would prohibit discrimination in public accommodations. I shall
key my response to the numbered questions contained In your letter.

(1) I believe that S. 1217, S. 1622, S. 1731 (and the latter's counterpart in
S. 1732) are all well within the power of Congress under the Commerce Clause
to the Constittulon. I also believe that S. 1591, which would derive its au-
thority through the 14th amendment, is within the power of Congress because
a State requirement of a license as a condition for conducting business consti-
tutes sufficient "State action" to serve as a basis for Federal regulation.

(2) I do not believe there is any legally or morally cognizable right of
privacy or freedom of association that would be infringed by any of the pend-
ing measures. The laws in many Southern States which require owners to
discriminate against Negroes are but one manifestation of the South to have
It both ways-to enforce separateness through State laws, but to resist on
the ground of a spurious "right to privacy" Federal laws to eliminate segrega-
tion and discrimination. The "private" interest of owners of public service
enterprises to insult and denigrate large sections of the population poles in
weight before their moral obligation, which Congress should enact into law, to
do business with all well-behaved members of the public.

(3) Innkeepers at early common law were required to serve all guests
in a fit condition who had the ability to pay, and this conmmon law rule was
generally adopted in the United States. The bills to prohibit discrimination
are consistent with this common law obligation, not only of persons who are
"innkeepers" in the technical sense, but of persons who own and manage
all enterprises of public accommodation.

(4) The thrust of this question is not entirely clear to me, but I shall make
two comments. First, there would appear to be a legal obligation on the
part of owners and managers who admit Individuals to a "public place" for one
purpose (say purchase of goods) to permit such person to use the facilities of
the place for another purpose (say lunch counter eating). Secondly, there
is a well-established duty of occupiers of land under general tort law to protect
invitees from the forseeably dangerous conduct of third persons. The precise
limits of this duty are uncertain, but it might well impose a legal duty on

S occupiers to protect well-behaved customers from the insults, and especially from
the physical barm, that sit-in demonstrators and other Negroes and whites have
Incurred in certain southern establishments.

(5) The widespread State antidlscrinination statutes are evidence of the
conviction of State legislators that legal sanctions are needed to enforce the
moral obligation of owners of public service enterprises to serve the public
in a nondiscriminatory way. These statutes also speak eloquently about
the insubstantiality of the claim that a countervailing "right of privacy" or
"freedom of association" Is Infringed by measures prohibiting discrimination
in public accommodations.

I hope that the above comments are helpful. I should be pleased to testify
before the Judiciary or Commerce Committee if you believe my testimony would
be useful to the passage of any of these bills. Otherwise, you have my permis-
sion to include the above remarks in your own testimony.

With kind regards,
Sincerely,

NORMAN DORsE', Associate Professor of Law.
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, , , . . . CAMBmDGo MASS., July 1, 196S.
Hon. JAcoB K. JAvrra,
U.S. Senate, Washington, D.C.:

Your bill No. 1217 and title 2 of the omnibus bill in its operative provisions
are fully Sipported by the Commerce Clause including the precendents on Fed-
eral labor legislation. The objection based on freedom of association is no
more weighty than it was in the case of the New York civil rights law
applicable to union membership decided unanimously in 1945. It would be un-
necessary and unwise to rely on 14th amendment because of uncertainties
regarding scope of its application to private business. Commerce Olause Is
adequate and provide appropriate legislative flexibility in application.

Respectfully,
" PAUL FREUND.

THE UNIVERSITY OF MIOHIOAN,
LAW SCHOOL,

Ann Arbor, July 6, 1963.
Hon. JAooB K. JAvrIe,
U.S. Senate,
Waeshngton, D.O.

'DLaB SBNATOa JAvrrs: Because of the FoUrth of July holiday I have been de-
layed in responding to your letter of June 27 in which you request my views with
respect to a series of questions pertaining to the various proposals now before
the' Senate designed to prohibit discrimination in public accommodations.
Since y6u'wished an early reply and sirce my own time at present is limited
because of vacation plans, I shall set forth my views in a very brief way.

1. S. 1591 Is based on the power of Coigress to enforce the 14th amend-
ment, whereas the other bills in dealing with the public accommodation
question are based on the commerce power.

,As long as the Supreme Court adheres to the views expressed In the civil
rights cases;'namely, that 'the power of Congress to enforce the 14th amend-
ment is limited to the power to prescribe remedies and sanctions directed
against, governmental action which results in denial of equal protection, any
proposal to deal with the public accommodations problem on the basis of the
14th amendment power raises serious constitutional difficulties. I do not
see how .. 1691 cold be sustained without an overruling-of the civil rights
cases.' ' . I'*

' I realie that . 1691 Is based on the theory that any person who engages In
busiest (of the lind mentioned in the bill) under a license required under the
laws of a State is so identifiable with the State in conducting a business
clothed with a public interest that he should be treated as an agency or
instrumenetality of the State and hence subject to 14th amendment restric-
tions. The elder Justice Harlah made tlil' argument already in' his dissent
in 'the civil rights cases. - Mr. Justice Douglas has beeh' shaking the same
argument in recent c ses before the Supreme Court Involving sit-Ins. But to
date' the Supreme Coott has' not given approval to'the idea that every State
licensee is to be regarded as a State agent for the purpose'of the 14th amend-
ment. I have difficulty with the idea myself, <Distinctions need to be made.
I see io problem in subjecting to, constitutional limitations a licensee whose
license confers 'special or monopolistic or quasi-monoipolistic privilege as in
the case of a public utility which receives a franchise or a certificate of public
convenience and necessity. Where the license device is used as a means of
restricting competition, a plausible case may be made dut for identifying the
licensee's actibns with the State. But I have difficult 'with the mlne-tili type
of license, whether issued by State or local authorities, which is used 's a device
for police regulation and furnishes an effective means of administering a reg-
ulatory statute of ordinance. It an ordinance regulates theaters by making it
a misdemeanor to'show obscene films,' the theater owner would not for this
reason alone be considered a State Instrumentality. I fall to see how a different
result should be reached on this question simply because the clt.' resorts to a
licensing scheme'a a more effective means of enforcing'its police ordinance.

But while I ,have serious doubts 'about the constitutionality of a public
accommodations bill resting ori a'theory of the power of Congress to enforce the.
14th amendment, I think a fairly good case may be made out for the other
proposals that rest on the Commerce Clause. I say this in view of the broad

s * * ; * * . ' . .I i * .
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reach of the commerce power as interpreted 4by the Supreme Court In recent
year." Certainly there shAuld e, 40o .ilffculty .whatever in reaching hotels,
motels, restaurants, anhd,places of business that offer accommodations and
services to 4 substantial degree to interstate travelers. Denial of service and
accommodations in such Case on the ground of race, color, etc., does interfe
with the freedom of intestaW travel, and imposes a burden upon this traveL
Applying. the bill to public places of amusement which present motion pictures,
etc., which move in interstat commerce and to retail shops which sell goods
that have moved In interstate commerce is a further stretch of the commerce
power; but in view of the, decisions under the Federal labor legislation and
the Sherman Act and the breadth of the power of Congress to define the con-
ditions, of carrying on interstate business where there Is some substantial
relationship between local activities and interstate trade or transportation.,; I
am inclined to think 'that these. provisions would, be held constitutional.
Experience has demonstrated thai discriminatory practices in local bu iness
establishments, theaters, etc.,.do have Interstate implications and repercussions.

2. I think that there is a right of privacy and a freeJora of association
that are protected under the due process clause of the fifth amendment, but
I do not believe that recognition of these rights would seriously affect the valid-
ity of the proposed public accommodations legislation. 'The right of privacy
is not very relevant since the proposed legislation would deal only with business
establishments which in a general way hold themselves out to serve the public.
Freedom of association becomes relevant either if the proposed legislation
would restrict the practices of private clubs or on the theory that a proprietor
in following discriminatory practices is thereby protecting the freedom of
association of his customers. ., But these proposals do not reach the private
club. And so far as the proprietor's right to protect the, freedom of associa-
tion of his customers is concerned ,it seems to me that in: the context of busi-
ness establishments that in a general sense are open to'the public, the elements
of freedom of choice with respect to customers and freedom of association have
already been reduced to a minimum, and in any event these freedoms and
rights are always subject to some restriction puruant to ,legislation designed
to promote important public interests. Any right of privacy and freedom of
association must be weighed against the evils qf discrimination as determined
by the. legislative body, and then the question is whether the. legislature in
making the choice it has, has acted in an unreasonable way in abridging, or
restricting private rights. I would be very much surprised if the Supreme
Court were .to hold that the proposed legislation violates :an -rights or
freedoms protected under the due process clause.. Indeed, the whole tendency
in recent years in the Court's decisions,has been to minimize the significance of
the due process clause as a restriction on the legislative power to limit business
practices.

Of course Congress might well decide that apart from constitutional: limita-
tions it would want to protect freedom of choice and freedom of association
in certain limited areas In addition to the private club situation. For instance,
it seems to me there is much merit in exempting from the proposed coverage
any rooming or boarding house or private home that rents rooms to transients
where the proprietor lives on the premises. Here, a statutory limitationon
freedom of choice of tenants does intrude more markedly on right of privacy
and freedom of. association. . '

.8. So far as hotels and motels are concerned, the proposed bills do have an
intimate relation to the common law obligations of innkeepers. In 'the first
place, the fact that at common law the innkeeper had a duty to serve all the
public Is in Itself a strong historical argument in supportrof the coullusion
that the imposition of a statutory duty not to discriminate does not violate
any constitutionally protected freedom of the hotel' or 6otel owner to choose
his customers. Secondly. the recognition of the common law. obligation does
have a bearing on the State action question raised With respect to the 14th
amendment. Although as stated in my response 'to question 1 above I hhve
serious doubts about the power of Congress in reliance on the 14th amendment
to impose a duty not to discriminate on all licensed business establishments.
the hotel and motel raise a special problem in view of the historic rule of the
common law respecting innkeepers. ft a State by common law or statute till
recognlses the:innkeeper's status as a special one arising: from tht natut'eof
his calling and undertaking and imposes a duty to serve all, then the: diarim
inatory application' of, thisrState-lmpoed duty to serve 'so as to leave the iin

! ' ' ~ '~'



272 CIVI RIOGHfTS-PUBLIO ACCOMMODATIONS

keeper free to discriminate on the basis of race or color is a discrimination pur-
suant to law and should be subject to challenge under the 14th amendment.
I do not see how a State, consistent with the 14th amendment, can give

'members of one race a right to demand service from a hotel blit deny this
right to members of another race. I -each this result not on the ground
that the inkeeper is a State instrumentality, since he enjoys no special monopo-
listic franchise or license, but on the ground that a State-imposed rule which
discriminates on the basis of race or color is a violation of the equal protection
clause. Of course if a State no longer follows the common law rule respecting
innkeepers and has no statutory substitute, the argument is no longer relevant.

4. The relation between these legislative proposals and the obligations of
owners of business establishments toward invitees and licensees depends on
the laws of the several States. As I understand it (and I should add that I
have not explored this problem in any thorough way), the obligation imposed
by tort law depends on the scope of the holding out to the public on the part
of the proprietor. Whereas in the inkeeper case the' obligation to serve all is
determined by law by reference to the nature 'of the business, the obligation
to serve on the part of other business establishments (excluding carriers) is
determined by the proprietor's own practice, and in turn the significance of
this obligation is governed by local law. If a given business establishment
undertakes to serve all the public'without discrimination, this determines his
legal obligation. On the other hand, if he undertakes to serve a limited class,
whether the class is determined by race or on any other basis, this limits the
scope of his obligation. At least up to this point I find nothing in the Supreme
Court's holdings to Indicate that the State itself is eligaging in discrimination
forbidden by the Constitution if in determining the duties owed by business
establishments to invitees and licensees it is governed by the nature of the
voluntary holding out onl the part of the proprietor. Under the proposed
bills forbidding discrimination by business establishments, any restrictions on
the general holding out to the public as voluntarily imposed by the proprietor
and as recognized under State law, would be irrelevant at least so far as any
racial restriction is concerned.

5. The fact that some 32 States persently have aintdiscrimination public ac-
commodation statutes is certainly significant in pointing up the consideration
that a majority of State legislatures have recognized that a problem exists
here and that it is'an appropriate exercise of the police power to deal with
the problem in this way. The argument that the proposed Federal legislation
would unjustifiably infringe upon freedom of choice, personal liberty, ahd right
of privacy loses much of its force when consideration is given to the limitations
already recognized under these State laws. The fact that a large number of
States already have such laws suggests also that as a practical matter enforce-
ment of antiiscrimination laws could still be left in large part to States
under their own statutes, thereby reducing the necessity of invoking Federal
law and its enforcement provisions.

6. I am not clear as to the thrust of this question except as it points up
the consideration that because of the restraining effect of laws in certain
Southern States, the proprietors of business establishments do not enjoy a
real freedom to carry on their business as they see fit and without engaging
In discriminatory practices. The right of privacy, the freedom of association
and the freedom of choice work both ways in this matter. A business pro-
prietor should have the freedom to serve without discrimination and customers
if they wish should have the freedom to patronize establishments that do not
discriminate. This is part of their freedom of association. So while the pro-
posed legislation may restrict the freedoms of some, it will serve to enlarge
the freedom of others, and this is another consideration to be taken into
account in determining whether such proposed legislation is unreasonable or
arbitrary in its effect on private rights. The task of resolving conflicts between
competing sets of rights is appropriately a matter for legislative determination.

7. I wish to add one word by way of special comment. As indicated above.
I think that the commerce power furnishes a constitutional basis for dealing
with the problem of discrimination In public accommodations. But it seems to
me that the legislation should be as specific as possible in dealing with this
matter so far as the commerce aspect is concerned. Rather than leave the
matter entirely in terms of a vague standard such as "substantially affects com-
merce," I would prefer that at least with respect to business establishments, a
standard be established in terms of the annual volume of business. This has
the merit of stating an objective standard-thereby reducing the area of inter-
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pretation, excluding the small establishments that do not present the major
problems, and restricting the enforcement task.

I trust that my thoughts on these matters will be of some assistance to you.
Because of vacation plans I am not in a position to go to Washington to testify
with respect to these bills, and in any event this letter pretty well sets out my
thinking on these question. Feel free to use this letter as you see fit.

With best wishes, I remain
Sincerely yours,

PAUL G. KAUPER.

YALE UNIVEasITY LAW SCHOOL,
New Haven, Conn., July 10, 1963.

Hon. JACOB K. JAvTS,
U.S. Senate, Washington, D.C.

DEa SENATOR JAVITS: By letter of June 27 you sent me copies of the five
principal alternative Senate proposals relating to discrimination in public ac-
commodations. Very briefly, my views on these proposals are as follows:

I have no doubt that either the Commerce Clause or the 14th amendment is
an adequate constitutional basis for legislation of the type contemplated. As
between the Commerce Clause and the 14th amendment, I do think that the
grant of power to Congress to enforce the amendment yields a more satisfying
sense of historical relevance. (I mean, in essence, what Mr. Justice Douglas
meant in his concurring opinion in Edwards v. California, 814 U.S. 160, 177,
when he expressed a preference for deciding that case on the basis of the 14th
amendment rather than the Commerce Clause.) I have, however, no doubt that
the commerce power is as adequate to reach these aspects of racial discrimina-
tion as it has been to reach, for example, those aspects of antiunion discrimina-
tion covered by the National Labor Relations Act.

But for the decision in the Civil Rights Cases in 1883, I would suppose that
it would be hard to construct a very plausible argument that Congress lacked
power under the 14th amendment to prohibit racial discrimination carried on by
businesses operating pursuant to State authorization. I have no doubt that the
Supreme Court would not find its 1883 decision an obstacle to the validation of
a new attempt by Congress to utilize the 14th amendment to police this area
of State-authorized public discrimination. For one thing, the Supreme Court
could today find that the Southern States have not given those discriminated
against by places of public accommodation a right of action under State law-
contrary to the assumption with respect to the generally of State law which
seems to have underlain much of the majority's reasoning in the Civil Rights
Cases.

Although I am quite confident that the decision in the Civil Righte Cases
presents no real barrier to utilization of the 14th amendment to halt discrimina-
tion in places of public accommodation today, it does seem to me that--since
the decision in the Civil Rights Cases stands unoverruled-rellance on the 14th
amendment alone may well seem to clothe the adamant southern congressional
opposition with an apparent constitutional validity to which I think it is not
genuinely entitled.

In this sense it would strike me as being tactically prudent, for the purpose
of expediting enactment of a bill by Congress, to put one's constitutional re-
liance both on the 14th amendment and on the Commerce Clause. This, I take
it, is the theory underlying section 2(1) of S. 1782 and section 201(1) of
S. 1731.

I am sure it is obvious froni what I have already said that the notion that
prohibiting discrimination in places of public accommodation impinges on any-
body's right of privacy seems to me wholly unpersuasive. The undoubtedly
valid 32 State public accommodation statutes, to which you refer in your
letter of June 27, fully establish the point. Rather than belabor the point fur-
ther, I would like simply to quote two paragraphs written by my colleague,
Charles L. Black, Jr., 3 years ago:

"* * * Freedom from the massive wrong of segregation entails a correspond,
Ing loss of freedom on the part of whites who must now associate with Negroes
on public occasions, as we all must on such occasions associate with many per-
sons we had rather not associate with. It is possible to state the competing
claims in symmetry, and to ask whether there are constitutional reasons for
preferring the Negroes' desire for merged participation in public life to the
white man's desire to live a public life without Negroes in proximity.
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."The' question must be answered; but I.would approach it in a way which
seems to me more normal-the way in which we-more usually approach com-
parable symmetries that might be stated as to all other asserted rights. The
14th amendment forbids inequality, forbids the disadvantaging of the Negro
race by law., It was surely anticipated that 1the following of this directive
would entail some disagreeableness for some white southerners. The disagree-
ableness might take many forms; the white man, for example, might dislike
having a Negro neighbor in the exercise of the latter's equal right to own a
home, or dislike serving on a jury with a Negro, or dislike having Negroes
on the streets with him after 10 o'clock. When the directive of equality cannot
be followed without displeasing he white, then something that can be called a
freedomi' 'of the Whie i must be'impaired. If the 14th amendment commands
equality, ard it segregation violates equality, then the ste.tus of the reciprocal
'freedom' is automatically settled.

"I find reinforcement here, at least as a matter of spirit, in the 14th amend-
ment command!that Negroes shall be 'citizens' of their States.- It is hard for
me to imagine in what operative sense a man cold be a 'citizen' without his

S fellow citizens once in !a while having to associate With him. If, for example,
his citizenshipp' results in, his election to the school board, the white members
may (as recently in Hduston) :put him off to one side of'the room, but'there'ls
still 'sohe 'impairment 'of their freedom 'not to associate.' That freedom, in
fact, exists only'at home; in public, we have'to associate with anybody who
has a right to be there." '

' Sincerely yours,
Lous H. POLLAK.

'P.8.-As nmy schedule 'or J*ly now shapes up, I do noJ think it would be
possible for me to get. to Washington to testify with respect to the pending
legislation. But you are, of course, io re tan welcome to utilize this letter, if
you wish'to do so, as a very hasty and fragmentary presentation of my views.

SLAw SCHooL or HARVARD jUNIvERsIr,
SCam' . bridge, Mase., July 1,198S.

Hn, JAooE K. JAvrrse,
1.#. (enator,
WasMing ton, D.O.

.) DAR SENATOR JAVrIT: Your letter of June 27, concerning S. 1591, S. 1622, S.
121',S. 1781, and S. 172, reached me Saturday, June 29. , Yesterday, Sunday, the
3Oh, I sent to you a long day letter, which should be in your hands this morning.
I write this letter by way of confirmation.

S F i first questilg ,concerns the constitutional. base of this legislation. It
is particularly important insofar as, the measures undertake to restrain retail
merchants, proprietors o, restaurants, of places of amusement, and ofisimilar
places: of public resort from racial discrimination among; those who wish to
patronize these establishments, You ask about the .extent to which such acts
of Congress might be constitutionally based on the Commerce Clause, or the
14th amendment,. In the first plare,,as I am sure you will agree, it is unwise
tot make any piece of legisl4tlon depend expressly on a single clause of the Con-
stitution. While the .Supreme Qourt, in. my estimation, should uphold legis-
lation if it can find any heading of constitutional power under which the act
of Congress may be sustained, still, as the opinion in the Civil Rights (ases of
1883 Indicates,, there have been occasions in. the past when that Court un-
fortunately limited its considerations to the constitutional basis recited in the
legislation. Would it not be well, in any such legislation as these measures
contemplate, to include In the preamble a dragnet clause, stating that the leg-
islation relies on all relevant provisions of the Constitution whether recited or
not inthebill?

The Commerce Clause surely Is a great source of constitutional power which
has been utilized with increasing scope in other legislative fields, but has
been much neglected in F.ederal legislation concerning civil rights. Labor
legislation, the Fair Employment Labor Standards Practices Act, Agricultural
Adjustments Acts, food and drug legislation, and many other Federal enact-
ments have been sustained under the .Commerce Clause, and offer excellent

S69 Yale Law Journal 421, 428-429 (1960). "
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precedent for sustaining measures concerning patronage of retail establish-
ments, restaurants, places of amusement, hotels, inns, and the like The pre-
amble of title 2 of 8. 1731 demonstrates the parallel between this legislation and
the National Labor Relations Act. In 1937 the Supreme Court, deciding
NLRB v. The Jones and Laughlin Steel Corp., 301 U.S. 1, relied on a
recital in the statute concerning burdens and obstructions to commerce by
"strikes and other forms of industrial unrest" which arose because of aspects
of employment relations which the legislation undertook to correct. (See p. 23
of the opinion.) The proposed legislation regulating patronage of various
retail and similar establishments seems to me to resemble in its scope the
Federal legislation regulating labor relations. It also seems clear that the
validity of the legislation need not depend on the movement in any given case
of persons or goods from State to State. It is sufficient to bring the legislation
within the commerce power that local action has an "effect" on interstate com-
merce. Here one may refer to the Supreme Court's opinion in Wickard v.
Filburn, 317 U.S. 11 (1942) upholding Federal regulation of wheat consumed
on the farm where it grew. The Congress did not hesitate to pass the Oleo-
margarine Act of 1960, 21 U.S.O. 347 which, so far as I know, has never been
challenged in the Federal courts.. The congressional declaration of policy
in this legislation is worth quoting.

"The Congress finds and declares that the sale, or the serving in public
eating places, of colored oleomargarine or colored margarine without clear
identification as such or which-is otherwise adulterated or misbranded within
the meaning of this chapter depresses the market in interstate commerce for
butter and for oleomargarine or margarine clearly identified and neither adult-
erated nor misbranded, and constitutes a burden on interstate commerce in such
articles. Such burden exists, irrespective or whether such oleomargarine or
margarine originates from an interstate source or from the State in which It is
sold" (Mar. 16,1950, c. 61; 3(a), 64 Stat. 20).

-See 21 U.S. Code 347A. The substantive part of the legislation, among other
things, prohibits the serving of colored oleomargarine unless the serving be
labeled, or be cut in a triangular shape; it applies even when the margarine
is produced and consumed in the same State, There is In this and similar legis-
lation ample precedent for the use of the commerce power to forbid racial dis-
crimination in retail establishments, restaurants, and places of amusement.

The 14th amendment, as a basis for legislation, applies to matters quite dif-
ferent from those covered:by the Commerce Clause, and so may for your pur-
poses be more restricted as a source of Federal legislation. That amendment,
like the 15th, prohibits discriminatory activity by public action of the State
or of public officers acting with State authority. These amendments furnish a
firm foundation for dealing with public schools, with, voting, and any other
activity of State or local public officers whether judicial, executive, or legisla-
tive. The Supreme Court has never held that a State license for a private
person to engage in private activity converts that activity to "State activity"
under the 14th amendment, though this has been suggested in the opinions of
various justices. It seems to me, thereforb, that S. 1591 should contain a
statement that it is predicated not alone on the 14th amendment, but on any
other provision in the Constitution which could sustain the measure. '

Your second question asks about countervailing rights of privacy or freedom
of association which these measures might be thought to infringe. I know of no
legislation of any importance which does not prevent somebody from doing
something that he wants to do and which he generally thinks is right and proper.
This is true, for example, of article 4 of the New York civil rights law, entitled
"Equal Rights in Places of Public Accommodation and Amusement." The
question in any case, I suppose, is whether legislation makes so flagrant an
invasion of privacy or free assoblatlon that the statute infringes the Due
Process Clause of the 5th amendment.

Your fifth question mentions antidiscrimination public accommodations
statutes now in effect in 32 States. Such widespread legislation indicates a
widespread feeling that in order to do justice to certain groups in society,
persons who go into business must undertake to serve all alike. Unless the New
York civil rights law violates the 14th amendment, I do not think similar Federal
legislation would violate the 5tb.

Where State legislation of the sort mentioned in your sixth question under-
takes to restrain proprietors from serving Negroes, there seems to me to be a
clear violation of the 14th amendment. This doctrine emerges from the "Sit-in
Cases" decided by the Supreme Court on May 20, 1963.
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Your third question asks about the relation between "public accommodations"
measures and the common law obligations of inkeepers. Surely legislation re-
quiring a hotelkeeper, a restaurateur, or man in similar business to accept all
persons regardless of race who request the services he offers to the public,
is in direct line with the common-law obligations of innkeepers. This fact has
a bearing on the reasonableness of the legislation, which in turn tends to indicate
that it would not conflict with the Due Process Clause of the fifth amendment.

Your fourth question asks about the relation between these measures and
existing tort law. This suggests the matter of trespass, the theory that a man
who is conducting a grocery store or an inn and who has the right to pick
and choose among the members of the public whom he will serve can dismiss
a customer whom he dislikes on any ground, and if the customer refuses to
leave, the customer becomes a trespasser whose wrongdoing may be restrained
by civil or criminal penalties. If this purports to be the law in any State, it is
certainly dubious Under the decision in Bhelley v. Kramer decided in 1948 and
reported 834 U.S. 1.

As I write this letter, my mind goes back to the difficult years of the 1930's
when other legislation, not constitutionally dissimilar, met much of the same
opposition that these bills have evoked. The reasons which prompted the legis-
lation of that era are in many ways comparable to the reasons underlying the
measures now before the Congress. Just as the Supreme Court came in time to
find a firm base for the New Deal legislation in the Commerce Clause, it would,
I am confident, similarly uphold Federal statutes proscribing racial discrimina-
tion in "public accommodation."

You are of course entirely free to make use of this letter or my telegram of
yesterday in anyway you wish.

Sincerely yours,
ARTHUR E. SUTHERLAND.

Senator JAVITS. Thank you, Mr. Chairman.
The CHAIRMAN. Do any members of the committee have any ques-

tions? I note the presence of the distinguished Senator from Massa-
chusetts here with us, and Kentucky also, both of whom have a deep
interest in this matter. We are glad to have you both here, as well as
the Senator from New York. Do any members of the committee have
any questions of the Senator from New York? If not, we thank you
very much.

Now, Mr. Marshall will come back and the Senator from New
Hampshire has some questions that he would like to ask.

The CHAIRMAN. The Senator from New Hampshire.
Senator CorroN. Mr. Marshall, you heard the testimony of Senator

Javits.
Mr. MARSHALL. Yes.
Senator CorroN. And his testimony pinpointed one question that I

wanted to ask you in connection with the vehicle to be used in effectu-
ating the purpose of this bill. Now the previous decisions of the Su-
preme Court relative to the 14th amendment were based largely on
the fact that they held the 14th amendment affected States and not
individuals. Is that correct?

Mr. MARSHALL. That is correct, Senator.
Senator CorroN. Now if this Congress should see fit to pass legis-

lation on the assumption that the'14th amendment does reach infd-
viduals, and the legislation provided that the individuals in certain
establishments could not discriminate by reason of color, also pro-
vided Federal enforcement, and if the present Supreme Court upheld
the law then these objections about unenforcement and ineffectiveness
under the 14th amendment would be dispensed with, wouldn't they?

Mr. MARSHALL. Yes, Senator, if all that happened. Could I ex-
pand on tlht a little
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Senator CorroN. Yes; our time is limited but go ahead.
Mr. MIARSHALL. Senator, as I understood Senator Javits' statement,

which I had not heard before but which I thought was a very fine
statement, he did not speak of the 14th amendment reaching individual
actions and I don't think that is the suggestion, Senator. What he
spoke of was the 14th amendment reaching State actions, which was
in one way or another implemented through private business.

The cases that he referred to were that kind of case, that the State
leased its property to a private individual, the way in which the
private individual used that State property was held to be State action.
So, I don't think there is any suggestion, Senator, that the 14th amend-
ment, as such, reaches individual actions. It is only if the individual
action can in some way be attributed to the State, and as Senator
Javits said, one danger of relying on that approach alone would be
the action of an individual in the State of New York that might not
be attributable to the State of New York, whereas the action of a
similarly situated individual in Birningham, Ala., where they had a
city ordinance requiring segregation would be attributed to the State.

Senator COTTw. Well if Congress passes a law which provides that
there can be no discrimination anywhere in the United States against
any person because of the color of his skin, and it says nothing about
interstate commerce, but is based on the 14th amendment, then it is
going to affect anyone who is furnishing accommodations to the public
if it is upheld by the Suprqme Court. Is that correct

Mr. MARSHALL. That is correct, Senator.
Senator CorroN. So that those distinctions are dependent upon the

Supreme Court adhering to the 1883 decision
Mr. MARSHALL. No, Senator. I don't think that is correct. I

think-
Senator CorroN. At lea.t adhering to a chain of previous decisions.
Mr. MARHALL. Yes, Senator, including some very recent ones.
Senator Co TON. Well now, on this question of the Interstate Com-

merce Clause, this bill which is before the committee, opens with these
significant words---and perhaps youwrote them:

The American people have becodm increasingly mobile during the last genera-
tion and millions of American citizens travel each year from State to State by
rail air, bus, automobile, and other means.

Then it goes on to take ui the matter of those who are rejected
because of race or religious grounds. That indicates that this bill is
based on Congress regulating Interstate commerce for the convenience
and protection of those who tvel. Right ?

Afr. MARSHALL. Among other things, Senator, yes.
Senator CrroON. Thut "among other things" covers a multitude of

sins. But this particular sentence indicates that; does it not?
Mr. MARSHALL. Yes, Senator.
Senator Co N.r~. Would y6 say that it would be constitutional, n-

der the interstate c6tniMerce clause, if Congress passed an act that
any restaurant or 6ther food establishment, furni g food to people
traveling in interstate travel, must remain open kunti after 8 o'clock
at night?

Mr. MARSHALL. No, Senator, not necessarily at all. I think that
Congress has a very very far-reaching power to regulate interstate
commerce. But I think that power is limited in some ways. It is
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limited by the requirement, the substantive requirement, that the legis-
lation be related to some end which makes some sense in racial terms.

Now it may be that Congress could, or that there are reasons for that

kind of a statute, but I don't think there necessarily are. I don't think

Congress can use the commerce clause in an arbitrary or capricious

fashion.-
But this bill Senator, deals with a problem which is very real, which

is very ,immediate for the country, which does in fact affect a great

many travelers in a way,that is not in keeping with the conscience of

the countrA and which also haq an adverse effecton the economy of
the country, and the economy of many States.

So; I don't think that there is any question about Congress power
to deal with this. But I don't think that dealing with this means that

Congress can also deal with some hypothetical form of regulation that

is, as . say, arbitrary, like possibly requiring everyone to stay open
until 8 o'clock at night. .
.: Sepator Corqro, To see to it that no travelers have to go hungry.
Is thaitcApricious?
S .Mr. MAauat. :Well, Senator, it may be such lkislatioh would not

be caprioious. I dont say it would. But I:do think that there is no

implication in Congress in passing this bill that it can pass any kind
of billit wants t6- ,: ' -

i Senator Corrn. This bill has a moral, a moral problem, that sticks
out all over it. Now, I am trying to find out about the use of the

interstate commerce clause. .Would, it be constitutional if Congress

passed an act that every establishment ,furnishing food to the public
shall furnish fish on Friday and kosher food at all times
i. Mr. ABSHAI, .Senator, I think there would be grave question as

to the constitutionality of that law.
Senator CormN, Why? I
Mr. MARSHAIa . I think thatat .least I don't have any facts before

me that would iidifcte, that, he refusal, of a number of establish-

mentsito. furishe fish on Friday and kosher food at all times, has
created a burden on the economy.of this country,, Now, if there were
such fate then Congres coul W deal yith them . I think offhand it

ilbe jIfl, Euiiq faots
Senator (orroN. Well, I am not asking these questions with any

election on anybody'! religion or, anyig else. I am trying to
search into this .,.atr of, using ,l.l interstate commerce clause.

TpP 0 ( you set ^y ge4,that he .filicultyof people of certain
raioe be hg served in cetin places is raly a; burden on the commerce

.of this country? '
Mr.MHSHAL,^ 01 ;-^ 8anar,Ilft, ,Y oN . , .. ,, -

- at" " s"t e ',t fac4thit alfl Otf the chains tell you,
now, the do it discliminate .. ,; . : ;

Mr MAR8H f ,tt< e f OeAt ti's um eae 8 an d in act

viirtjlryfi there aM39 h" qelstat will accept
S S ;ctroi grvely .affects the

e itor (orN. not suggesdMg tey shouldn't accept, the
Ne.ro. Bu I W ti'to out the yhcle, fr t P. Congress to

"Would anat' . bv thin Congr~ess, constitutional jhch
ott ye~~tau~t, or .jpoeac^ , lnu g food, shall lhva
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its food inspected by a Federal inspector, once a week or once a month,
and have a certificate posted in view of travelers?

Senator TuniMowD. Mr. Chairman, the hour of 12 having arrived
and the Senate now being in session, I make a point of order that we
have to discontinue.

The CHAIRMAN. The point of order is well taken. The committee
will recess until 10 o'clock tomorrow.

Senator COTroN. Mr. Chairman, I don't want to have this gentle-
man brought back here simply because I haven't had an opportunity
to question him, because I am not going to have anyone say I am
holding up these hearings.

Senator THU MONn . Mr. Chairman, I have some more questions for
him too, though.

The CHAIRMAN. Mr. Marshall will be available for further ques-
tioning.

(Wiereupon, at 12:05 p.m. the committee hearing in the above
matter was adjourned to reconvene the following morning at 10
o'clock.)
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WEDNESDAY, JULY 10, 1963

U.S. SENATE,
CoM~arrEE ON COMMERCE,

Washington, D.O.
The committee reconvened at 10 a.m. in the caucus room, Old Sen-

ate Office Building, Hon. Warren G. Magnuson (chairman of the com-
mittee) presiding.

The CHAIRMAN. The committee will come to order.
There are several Senators, Mr. Secretary, who will be here in a

minute. Probably the members of the committee will want to ask
you some questions after your statement, so I think if you will pro-
ceed now with your statement, we will ask questions afterward.

We are very pleased you could find time to come up here and dis-
cuss this matter with us, Mr. Secretary.

STATEMENT OF HON. DEAN RUSK, SECRETARY OF STATE,
DEPARTMENT OF STATE, WASHINGTON, D.C.

Mr. RusK. Thank you very much, Mr. Chairman and members of
the committee.

I appreciate this opportunity to appear before your committee to
offer to you my advice about the foreign policy implications of Sen-
ate Bill S. 1732. Let me say, at the very beginning, that I consider
these foreign policy aspects to be secondary in importance. I should
like to emphasize that tis not my view that we should resolve these
problems here at home merely in order too look good abroad. The pri-
many reason why we must attack the problems of discrimination is
rooted in ,ur basic commitments as a nation and a people. We must
try to eliminate discrimination due to race color, religion, not to make
others think better of us but because it is incompatible with the great
ideals to which our democratic society is dedicated. If the realities
at home are all they should be, we shan't have to worry about our
image abroad.

As matters stand, however, racial discrimination here at home has
important effects on our foreign relations. This is not because such
discriminatioii is unique to the United States. Discrimination o'AIe-
count of race, color, religion, national or tribal origin, may be found
in other countries. But the United States is widely regarded as the
ho~e of democracy and the leader of the struggle for freedotn for
human rights, for human dignity. We are expected to bethe i del--
no higher compliment could be paid to us. So oudi failhte to'live up
to our proclaimed ideals are noted-and magnified 'nd distorted.

Oned.f the epochal develbonients of our tife has been the ~ti6hersion
of the old colonial empires into a host of: new indepeindeit nationS2-
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some 50 since the Second World War. Tile vast majority of these
newly independent peoples are nonwhite, and they are determined to
eradicate every vestige of the notion that the white race is superior
or entitled to special privileges because of race. Were we as a nation
"in their shoes, we would do the same.

This tremendous transformation in the world has come about under
the impulse of the fundamental beliefs set forth in the second and
third sentences of our Declaration of Independence. These universal
ideas which we have done so much to nurture have spread over the
earth. The spiritual sons of the American Revolution are of every
race. For let us remind ourselves that the great declaration said
"all men are created equal and are endowed by their Creator with
certain unalienable rights," it did not say, "all men except those who
are not white."

Freedom, in the broadest and truest sense, is the central issue in the
world struggle in which we are engaged. We stand for government
by the consent of the governed, for government by law, for equal op-
portunity, for the rights and worth of the individual human being.
These are aspirations shared, I believe, by the great majority of mpn-
kind. They were formally inscribed in the I united Nations Charter
at the end of World War II a charter ratified by a vote of 89 to 2 in
the Senate. They-those ideals-give us allies declared and unde-
clared, on all of the continents-including many people behind the
Iron and Bamboo Curtains.

I believe that the forces of freedom are making progress. I am
confident that if we preserve in the efforts we are now making, we
shall eventually achieve the sort of world we seek-a world in which
all men will be safe in freedom and peace.

But in waging this world struggle we are seriously handicapped
by racial or religious discrimination in the United States. Our fail-
ure to live up to tho e pledges of our Declaration of Independence and
our Constitution embarrasses our friends and heartens our enemies.

In their efforts to enhance their influence among the nonwhite
peoples and to alienate them from us, the Communists clearly regard
racial discrimination in the United States as one of their most valu-
able assets.

Soviet commentary on racial tension in the United States has
stressed four themes:

(1) Racism is inevitable in the American capitalist system.
(2) Inaction by the U.S. Government is tantamount to support of

what they call the racists.
(3) Recent events have exposed the hypocrisy of U.S. claims to

ideological leadership of the so-called free world.
(4) The U.S. policy toward Negroes is clearly indicative of its

attitude toward peoples of color throughout the world.
Racial discrimination and its exploitation by the Communists

would have damaged our international position more than they have
in fact done but for four circumstances. The first is that nonwhite
students have encountered race prejudice in Soviet bloc countries. The
second is the loyalty of nonwhite Americans to the TUnited States and
its institutions. Despite the disabilities they have sufered they have,
with rare exceptions, preserved their faith 'in otr democracy. They
have fought to defend it and they stand guard on the ramparts of
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freedom today-in Berlin, in West Germany, in southeast Asia, on
all the continents and seas, and in the skies.

ThIo third reason why racial discrimination and its exploitation by
our adversaries havo not caused us greater damage is that we have
made progress in removing discriminatory laws and practices, have
advanced toward full equality.

And the fourth reason is that the power of the Federal Govern-
ment--especially its executive and judicial branches-has been ex-
erted to secure the rights of racial minorities. The recent meeting of
African heads of state, at Addis Ababa, condemned racial discrimi-
nation "especially in the United States," then approved the role of
U.S. Ftdeial authorities in attempting to combat it.

If progress should stop, if Congress should not approve legislation
designed to remove remaining discriminatory practices, questions
would inevitably arise in many parts of the world as to the real con-
victions of the mlnerican people. In that event, hostile propaganda
might be expected to hurt us more than it. has hurt us until now.

I now turn to a special concern of the Department of State: The
treatment of nonwhite diplomats and visitors to the United States.
We cannot expect the friendship and respect of nonwhite nations if
we humilinto their representatives by denying them, say, service in
a highway restaurant or city cafe.

I inter international law and through the practice of nations, a host
country owes certain duties to the diplomatic representatives which
are accredited to it in order to facilitate the discharge by those repre-
sentatives of their functions. For example, the Vienna Convention on
Diplomatic Rektions, which is widely reco gnized as codifying much
of tle international law on the subject of diplomatic relations pro-
vides that a diplomat shall be treated by the receiving state with due
respect, and that that state shall take all appropriate steps to prevent
any attack on his person, freedom or dignity. These obligations are
not properly discharged, in my view, unless diplomatic representatives
have access, without discrimination or hindrance, to the public ac-
commodations required by travelers in going about their business.

Thll U.S. Government similarly expects that American diplomats
abroad will b received in a manner appropriate to their capacity as
representatives of the United States. We expect that they will be
treated with courtesy and that they will be afforded the facilities nec-
essary for the performance of their functions. Comity among the
nations of the world requires that all countries act to receive foreign
diplomatic representatives with courtesy and treat them with help-
ful consideration. We in the United States want to make sure that
our conduct as a host country does not merely live up to commonly
accepted requirements, but indeed sets a standard for all the world.

Putting aside law, custom and usage regarding the reception of for-
eign diplomats in this country, the United States has a tradition of
warm and friendly reception for those who come to visit these shores
from abroad. This tradition is one of the important values in the
American heritage. It has been known throughout the world. We
want to continue to uphold it and give it living reality in all of our
actions and dealings.

One hundred and eleven nations send their diplomatic representa-
tives to Washington and to New York City-in New York to an orga-
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nization created to represent humanity. And every year thousands
of other foreign nationals come to this'country on official business or
as visitors--professors, mayors, provincial governors, technicians, and
students,. as well as chiefs of state and heads of government and
cabinet ministers. They come with avid interest in learning more
about us. We value this good will. Indeed, we enjoy much good will.
And we would enjoy much more if we did not permit good will to be
impaired by such senseless acts as refusing to serve a cup of coffee
to a customer because his skin is dark.

Yet within the last 2 years, scores of incidents of racial discrimina-
tion involving foreign diplomats accredited to this country have
come to the attention of the Department of State. These incidents
have occurred in all sections of the United States. Let me cite a few
.examples.

DENIAL OP ADMITrANCE ITO HTEL

In one case, the Ambassador of one of the larger African countries
was taking a trip involving a reservation at a large hotel. When the
manager of the hotel realized that the Ambassador was not white,
he decided to cancel the reservation. It took several top level officials
the better part of a day to persuade the management of that hotel
.to accept the Ambassador in order to avoid an international incident.

REFUSAL OF sERVICE IN RESTAURANTS

There have been many complaints on this score. One of the most
publicized involved the representative of a West African country
about to obtain its independence. He was refused service while en
route from Washington to Pittsburgh. As a result of a casual re-
mark made by him some time later, this incident was reported in our
newspapers and throughout Africa. The Department worked hard
to make amends for this unfortunate episode. The restaurant opened
its doors to all customers regardless of color. Local authorities asked
the representative to pay a return visit. But, even in this case, the
damage was probably not completely undone. And in many cases,
there have been no amends.

One African Ambassador was en route here from New York. His
first experience, even before he had a chance to present his creden-
tials to the President, was that of being ejected from a roadside
restaurant.

A Caribbean country which recently became independent assigned
consular responsibilities in the immediate area to its First Secre-
tary in Washington. In traveling through his area of responsibility
he was recently ejected from a restaurant which he had previously
been informed was integrated.

An African ambassador who had experienced several times refusals
.of service in restaurants finally complained to the Department of
State when his wife and 8-year-oll child were denied a glass of water.

'The ambas adb wrote to me that he had been an officer in the French
iA2my drivingg , rld"W' r II and had led his men in battle. lie

id that even tidr ttle conditions be had treated the children of
the enemy with enough kindness and, consideration to spare them a
4ink'd water frIn hi caiteen,
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DENIAL OF ADMITTANCE TO PUBLIC EAo1 iI

An Asian cabinet member and some of his diplomatic colleagues sta-
tioned in Washington were refused admittance to a beach nearby. An
African ambassador ws not only refused admittance to a privately
owned beach open to the public m this area, but was threatened and
insulted. He now represents his country in a Fuiiopean country. The
act of hostility he experienced here remains for him a vivid recol-
lection.

These unpleasant experiences indicate the conditions under which
foreign diplomats of color work in the Capitol of the United States.
I have heard it suggested that some of these representatives may be
looking for trouble, that they are trying to test facilities in order to
embarrass the United States for political purposes. But it has been
our experience in the Department of State that these diplomats are,
in fact, trying to avoid incidents.

The nonwhite diplomat often prefers to keep within the confines of
the District of Columbia, knowing that restaurants, swimming pools,
beaches, theaters, and other establishments in a large part of the United
States are potential places of trouble. If he wants to make a trip he
frequently seeks the assistance of the Departmeni. of State in order
to avoid embarrassment

Most governments expect their diplomats to travel in the host coun-
try. Most foreign countries, and particularly those in Africa, are well
aware of the problems of racial discrimination in the United States.,
When diplomats from these countries return home they iMay have
learned to understand the difficulties with which our Government has
to cope in giving full effect to the civil rights to which all Americans
are entitled.

Humiliating incidents are not confined to foreign diplomats sta-
tioned in this country. They sometimes involve other visitors from
abroad such as recipients of leader grants, AID specialists who may
be teachers and graduate students, and even high-level state visitors.

The head of the civil aeronautics board of a West African country,
brought here under the sponsorship of the U.S. Government, was
denied service in a restaurant. He terminated his trip right then
and there. The mayor of the capital city of a British possession in
Africa, which was just about to obtain independence, was humiliated
in a restaurant. The assistant secretary of state of another West
African country was refused service at a hotel and a restaurant.

We are also aware of incidents involving foreign students who come
to the United States, some under Government sponsorship and others
on their own. These students come here to learn not only skills which
will be useful to them when they return home, but about our way of
life. Some of them return home disappointed and even embittered.

Sometimes these incidents involve not Africans or Asians, but Euro-
peans. Not too long ago a German student was jailed for having
eaten a meal in the colored side of a bus terminal lunch counter. Tho
student had chosen to sit there because the white side was completely
filled.

I have cited typical incidents. Now, should like to quote just a
few of the comments made by nonwhite diplomats in Washington to
members of the staff of the Department of State.
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An African ambassador:
I am a friend of the United States and I want relations between our two

countries to be as good as possible. I am particularly aware of the efforts this
administration is making to improve the status of civil rights and, therefore,
I shall instruct my staff to be careful not to embarrass our government by being
involved in any unpleasant situations. Yet I have to find some, sort of accom-
modations for my staff, and I am really' at a loss as to how to avoid getting
into trouble.

Another African ambassador said:
In spite of the good work this country is doing, personal relations spoll a

good deal of the work done in other fields. People feel very hurt when they
are treated in this way.

These comments are illustrative. Others are contained in a supple-
mental paper which I shall be glad to leave with the committee, if the
committee desires.

The CHAIRMAN. We will be glad to have that.
(The document follows:)

OTHER COMMENTS MADE BY NONWHITE DIPLOMATS TO REPRESENTATIVES OF THE
OFnCC or PROTOCOL

A counselor of an African embassy: "The result is that a black diplomat is
rather cut off, he withdraws to himself and sees only his own people. This
creates constant resentment throughout our staff. Some of us are rather bitter.
There is so much about America which is good. What America has done for
the underdeveloped countries is wonderful. But here, in this matter, we are
dealing on a personal level. When people come to our country, we try to make
them feel more at home than they are in their country. Our general feeling here
is that 'I am forever a stranger.' There is something about American policy
which cannot be explained. It cuts through all your policy-it is the contradic-
tion between what you say and what you do. You accuse the new countries of
a double standard, but there are certain things in this country which seem false.
On the one hand, ideals are pitched very high; while on the other, behavior is
pitched very low. With never-ending talk of equality there is flagrant racial
discrimination-we don't trust this country. If you give me what I know you
think.is second rate, I resent it, and I do not respect you."

An African ambassador: "I definitely feel that life in Washington is like
living on an island, and that if I ever travel, it should be only cn route to
New York. But even in Washington, things have not been easy."

A staff member of an African embassy: "Even the best friend of this country
cannot be happy. One feels bad. One begins to feel all this talk of good relations,
the free world * * * is farclal when in daily life this is the situation. It imposes
an undue burden which ordinarily one wouldn't have. We feel humiliated."

A staff member of an African embassy: "Ever since I ran into discrimination,
I am conscious that we must avert any type of incident. We go about our work
with a great load on our minds. We are conscious of it all the time. One is
not in the country to provoke incidents. One does not wish to embarrass the
host government."

An Asian ambassador: "I realize that discrimination exists and that it can-
not be completely abolished overnight. However, I cannot understand or toler-
ate this discrimination. Although I am not directly affected by it, it hurts me
deeply because it affects some of my beat friends. When my friends are
insulted, I am insulted as well. The people who wrote the Constitution and
the Bill of Rights meant well and I sincerely hope that one day soon the
Constitution will be justified. The Government of the United States has shown
its willingness to uphold America's b6ast of equality of all men. But it must
act more strongly or this equality will be ridiculed in foreign countries by
those who would use it as propaganda. We know that we are limited in our
choice. of accommodations and this creates in us an inferiority complex. We

yre here to do a job, but because of this inferiority we cannot do it well. It
also leads to dangerous statements made by the diplomats on their 'return
to their countries."

An African ambassador: "I have been told that I ought to wear my robes when
I go out, but no, that's ridiculous. At home I dress the way Americans do,
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and I am not going to dress specially. After all, it's the man who counts, the
person inside the suit I wPl not wear special clothes in order to be respected
as a person. I will be respected regardless of what I wear. When I feel
like wearing robes, I will, but If you ask me to do it so everyone will know
I am an African, no, I won't."

.Aotl er African ambassador: "If I have to announce that I am an ambas-
sador 'before I enter any establishment or apartment building in. order not to
be subjected to insults and humiliation, I will request that my government
recall me."

Mr. RUSK. With respect to the presence of diplomats and other
foreign visitors in the United States, the provisions barring dis-
crimination in places of public accommodation would go a long way
toward removing some of the most acute problems we have ex-
perienced in this area. These provisions would end some of the
most obvious and embarrassing forms of discrimination. They
would enable foreign visitors in our country to travel with much
less fear of hindrance and insult. They would create a more normal
and friendlier environment for our relations with other countries.

I have dwelt on the experiences and reactions of diplomats and
other visitors to this country because they are of special concern to
the Department of State. But I would state as emphatically as I
can that I do not ask for them rights and decencies which are in
practice denied to colored American citizens. One should not need
a diplomatic passport in order to enjoy ordinary civil and human
rights. Nor would these diplomats and other visitors be favorably
impressed by efforts on our part. to treat them differently from
nonwhite Americans. They realize full well that they are being
discriminated against, not as diplomats or as foreigners, but on
account of their race.

The counselor of an African Embassy said:
We do not want any special privileges. We should decline them if they were
offered. That is not the answer. We want what Amerlean diplomats in our
country would get.

The head of government of a large West African country com-
plained when he found that the hotel in which he had been lodged
was segregated. He said he would not have stayed there if he had
known it was not open to Negro Americans.

So, let me stress again, the interest of the Department of State in
this bill reaches far beyond obtaining decent treatment for nonwhite
diplomats and visitors. We are directly and comprehensively con-
cerned with obtaining decent treatment of all human beings, includ-
ing American citizens.

This is a problem which merits the concern and effort of all Ameri-
cans.without regard to any particular region of the country, race, or
political party. The present racial crisis divides and weakens, and
challenges the Nation both at home and in the world struggle in
wlich we are engaged. I deeply hope that the issues involved can be
approached on the basis of genuine bipartisanship, just as are the
broad objectives of this country's foreign policy.

Finally, I note that specific legislative language is being considered
by the committee with the Justice Department; the Department of
State is not concerned with detailed questions of legislation and en-
forcement. We in State are concerned with the underlying purpose
of the proposed measure and the adverse effects of the present situa-
tion. What we would hope is that th.e Congress would join the ex-
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eCitive and the judiciary in- declaring it to be our national p611i to
accord ey' etcitizen-and eviry persc- the respect ue 'to himii as
ai individual,

I want to reiterate most emphatically that in the fateful struggle.
in which we are engaged to make the wild safe for freedom ; the
United States cannot fulfill its historjo'rol, less it fulfills its:com-
mitmerts to its ownpeople.

Thank you, Mr, Clirman.,
The CHAIRMAN. Thank you, Mr. Secretary.
SMany members of the committee, I know, want to ask you some

questions. I hope all of us will be as brief as.possible this morning,
because the Secretary does have other commitments, and I know he
wants to fully answer all of the questions. Hopefully, we can get
through with you this morning.

So, without limiting anybody as to time, I hope you will be as brief
as possible. The Senator from Rhode Island.

SSenator PAwroRE. I have no questions to ask the distinguished Secre-
tary of State, but I do want to congratulate him for a very forthright
statement on this very important problem and, for the life of me, I
can't see how any man in his right mind can dispute anything you
have said here this morning.

Mr. RusK. Thank you, sir.
The CHAmIRAN. T..e Senator from New Hampshire.
Senator C:TrroN. Mr. Chairman, I haven't any more than some very

brief questions of the Secretary, and I would like to join the able Sen-
ator from Rhode Island in complimenting the Secretary on his state-
ment. I think the statement is so excellent that I can say it is a rather
inspiring statement and I say that with deep sincerity. I, too, can't
understand why anyone should not be thoroughly in accord with the
objectives of this program. Mr. Secretary, there is one thing with
which I have been impressed in the few times that I have been abroad
and mingled with people in other countries and I wonder if I am cor-
rect in my impression: I have been perfectly amazed at the knowledge
the average people, both in European countries and in the East, have
of what is going on in this country and what questions are before us
and what is happening. Has that been your impression, Mr.
Secretary

Mr. RUSK. Yes, Senator. The situation is that we, in this country,
live under the klieg lights of widest publicity, and the attention of
much of the world is focused upon the United States.

It is partly because of our power; it is partly because of our general
position in the world-the position of leadership in such organiza-
tions as the United Nations--but I think it is also because we have
committed ourselves historically to some ideas which I consider to be
still the most explosive political ideas in history--these notions of
freedom. And these simple notions are. creating great 'changes in
other parts of the world. And when'they talk about their versions of
government by the consent of .th go verned, when they talk of ii~re
decentlife for their citizens, they tend to look to the United State to
see what we 'are doing and how' we air trying to go about it.
-I thik we are expected to neet a standard, almost of perfection, and :

this is i great btrd6t on u4 in som redspecf because when we do mi k
." 4 

., .

288,



CIVII RIGHTS--PUBLIC ACCNOOMDATIONS

:.mistakes, those are multiplied and the news of those mistake s is spread
Around the world with the speed of light, to the discomfort of our
friends and to the pleasure of our enemies. . We are watched

',,verywhere.
I had occasion some time ago to discover-this was some years ago

* now-to discover through a friend who was visiting in the area, that
-the :villagers in the Khyber Pass area, for example, were discussing
in small'villages a housing race riot which occurred in this country 24
hours before; and a few days later, they were similarly discussing the
election of a Negro girl as the beauty queen for homecoming day for a
State university. Those incidents, were being discussed within hours
in remote villages of the HinduKush Mountains.

We are being watched. And this is something the explosive effects
of radio and television throughout the world is magnifying almost
every day.

Senator CoTrON. The particular problem that faces this particular
committee is only one facet, of course, of the whole civil rights pro-
gram presented to the Congress by the President. It involves some
rather vexing, or at least puzzling constitutional questions about how
far we can go.

I, for one, can't conceive of pur not going the full length in all
public facilities--Federal, State, municipal, or anything else, includ-

,mn the schools. But the question is how far we can go in dealing
Switch private property, and what is the best avenue with which to
approach it under the Constitution.

I was also impressed with the fact.that students abroad are extremely
familiar with our own Constitution and our own basic documents
of freedom and, referring to this particular perplexity, that they
are not entirely impervious to those problems. Would you comment
on that t

Mr. RUSK. Are you referring, now, sir, to the fact that there is
discrimination in many other countries? Is that it?

Senator CTTroN. No, I am referring to this: as far as I am con-
cerned, I think that every restaurant and every hotel and every
facility in the United States should be open to people regardless of
the color of their skin. There is, however, before this committee a
rather difficult question, I think, about how far you can stretch the
interstate commerce clause of the Constitution whether it should be
approached under that or under the 14th amendment, and there is the
problem of how far we can, in guaranteeing a very important right
to our people, how far we can constitutionally limit other rights.

Now, I don't expect that the average person in another land would
be cognizant of those difficulties which we discussed with the Depart-
ment of Justice, but their statesmen and their diplomats and their
students are rather familiar with the importance of that problem,
wouldn't you say so

Mr. RUSK. Yes, I do believe that the complexity of this issue is
understood abroad. For example, I know that in some countries,
where they have had to work at their own problems of discrimina-
tion, they themselves have discovered that there are certain limitations
within which constitutions and laws can operate, and there are other
:"ieas in which social tradition and pattern and social aspirations will
lhav to assist and help.
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I, myself, am aware of the discussion between this comnuittee and
the Department of Justice on the constitutional problems and 'the
practical problems of wise provision and enforcement.

I do think it is relevant to bear in mind in connection with the
constitutional issues, that this does affect the power of the United
States to conduct our foreign relations adequately abroad. For
example, the Department of State has a duty to assist and protect
American citizens traveling abroad-and without regard to race,
religion, or national origin of the particular American citizen.

Now, against a background of, shall I say, disability in our own
country on some of these same issues, our voice abroad, in seeking
to protect American citizens abroad is somewhat muted and uncer-
tain. And I think this affects the elements of reciprocity under the
conduct of our foreign relations as well as the broader issues in what
might be called the propaganda and political field. I think the for-
eign relations aspect of this at least has some bearing on the broad con-
stitutional issue, although I would not say that was directly at issue
here.

Senator CorroN. I thank you, Mr. Secretary.
I would like to leave this one word of testimony to supplement

what you said. I was in Japan just after the first Russian sputnik
made its impact known on the world, and everybody in this country,
when I left here, was saying that this was going to cause this country
to lose face abroad; that other nations would immediately assume
that our rivals, our potential enemies, had outstripped us; our defense
was gone; it would be a terrible blow to our prestige.

I spent some time in Japan and I spent some time in other points
in the Far East right following that, and during all of the time I
was there not one single person commented with any interest what-
soever on sputnik; but almost everyone I talked to asked me about
Little Rock, which took place at the same time.

Thank you, Mr. Chairman.
The CHAIRMAN. Mr. Secretary, I know you are familiar with the

fact that this committee, and the chairman, who happens to be the
author of the bill, passed legislation to embark this country upon a
program which would encourage, we hope, a greater number of for-
eign visitors to this country. The State Department cooperated and
simplified the procedures of entry in, among other things.

It has been quite successful. The last report I received was that
this year alone it was up 26 percent over last year, and last year we
were up about 18 percent over the previous year.

So we are trying, for many reasons, as you know, to get as many
of our foreign neighbors to come to the United States as we can to
visit us.

There is a financial reason involved, too, because the deficit balance
accounts for one-half of our gold drain.

Twothirds of the world is not white.
Do you agree that unless we can clear up some of these problems

that are before us, we might seriously hamper this very worthy ob-
jective we have in trying to know other people better ?

Mr. RUSK. I think there is no question, Senator, that these prob-
lems of travel in the United States do inhibit travel to some extent,
and certainly in some parts of the country restrict them very severely.
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I think there is another element that is relevant here, and that is
that in an effort to avoid incidents-and I am now speaking of inci-
dents in all parts of the country, not just one particular section-in
an effort to avoid incidents, we on occasion have to go through elabo-
rate priplanning for visitors coming to this country and make ar-
rangements which I think embarrass us simply because they become
so obviously necessary.

That the great United States of America would need to prepare
the way so carefully for some of our visitors to avoid incidents that
would be embarrassing to us that in itself is a great restriction on our
reputation and freedom of action, I think.

The CHAIRMAN. I, and I know some of the people in the State
Department, have had to act almost as travel agents to the extent
of advising them where would be the best places to go at different
times, in an effort to avoid incidents.

Mr. RusK. And I should say, sir, we have been deeply grateful to
mayors, Governors, and responsible officials in all sections of the
country, who have done their best to be helpful in this regard.

We have had tremendous cooperation from public officials through-
out the country.

The CHAIRMAN. Could the State Department get the figures on
how many foreign students are now in the United States?

Mr. RUSK. Yes, sir. I will be glad to furnish those figures.
I would say roughly, subject to correction later, it would be not

less than 60,000.
The ChAIRMAN. 60,000 foreign students?
Mr. RUSK. Yes, sir.
The CHAIRMAN. And would you break it down, because some of

these are exchange students under the Fulbright program, and others
come on their own.

Mr. RUSK. That is right. Most of them come on their own.
(The information requested follows:)

FIGURES ON INTERNATIONAL EXCHANGE TAKEN FROM OPEN DOORS 1963. AN AN-
NUAL SURVEY CONDUCTED BY THE INSTITUTE OF INTERNATIONAL EDUCATION

FOREIGN STUDENTS IN UNITED STATES 1962-63

'Number of foreign students: 64,705 in 1,805 institutions (1961-62: 58,086).
Number of foreign countries and territories represented: 152.

Countries with most foreign students in the United States

Number of Percent of
students total

1. Canada.... ..... .................................................. 7, 00 10.8
. India.... ... ....................................................... . 6,152 9.

8. Republic of China...................... .... . ............... ......... .. ,26 8.6
4. Japan..................................................... ... 2....... 2, 934 4.6
6. Iran .............................. .................... 2,824 4.4
6. Korea..-................-..... .... ............................ .... 2,233 3.5
7. Philippines.......................................................... 2,025 3.1
8. Iong Kong..... .................................................... 1,695 2.6
9. Cuba......... ......................................... ....... ..... 1, 15 2.3

10. rece...................................................... ..... . 1, 432 2.2
II. United Kingdom..................... . .............. .... ........ ...... 1,432 2.2
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Ten State with mtost foreign students in the United Sta tee

Number of Percent of
students total

1. California........ ....................................................... 9,807 15
2. New York........................................... ........... .... .......... 7,851 12.1
3. Illinois......................................................... ....... 3,935 6.8
4. Michigan................................................... .... .......... 3 904 6.3
6. Masssachustts.............................................. 8, 667 6.6
0. Pennsylvania.................. ... ................................... 2,708 4.2
7. District of Columbia................................................. 2,66 3.1
8. Texas................................................ ....... .......... 2,145 3.3
0. Indiana............................................................... 2,052 3.2

10. Ohio ................................................................. ...... 1.814 2.8

U.S. universltieast wittho highest foreign student enrollment

Total en. Number of Percent of
rollment foreign total enroll-

students ment

1. University of California............... ............ 54,975 3. 10 5.7
2. New York University............. ........ ....... 32,476 1.925 5.9
3. University of Illinois.................................... 32, 08 1,309 4.3
4. Univrsity of Michigan.................................. 28,775 1,32, 4.6
6. Columbia University...................................... 23,00 1,265 5.4
6. University of Minesota.......... .................. 42,130 1,120 2.7
7. UnlverHty of Weonsin .................................. 32. ri 1,068 3.3
8. arvrd University....................................... 11,677 1020 8.7
9. University of Southern Otlifornia......................... 17,445 1,011 6.8

10. Howard University..................................... 5,628 92 16 7

Level of study of foreign students in the United States

SNumber Percent of
total

Undergraduates............................................................. 33.203 61.8
Oraduates........................ .......... ........................... 28, 850 4
Other (special students and no answer) .................................. 2.062 4.1

Leading fields of study for foreign students in tho United States

Number Percent of
total

1. Engineering.................................................... ....... 14,257 22.0
2. llumanit e.3............................................................ 11,899 18.6
3. Natural nnd pysleal scences............... .......................... 11,152 17.2
4. Socl scencs................................................................... 9, 7 14.9
5. Business adminLtral ion............... .......... ..... .................. , 597 8 7
6. Medical science~ .............. .... ............ ...... .................. 4.766 7.4
7. Education ......................... ................... ............. 8.307 5.1
8. Agriculture............................................................... 2,205 3.4
9. Other (including field not known)...................................... 1,776 2.7

sources of support

Number Percent of
total

1. Self-supjprting.......................................................... 26, 564 41.1
2. U.S. institution........................................ ............. 11,375 17.6
3. Private organiatlon .................................................... 6, 5 10.6
4. U.S. Government...................................................... 5,088 7.9
6. Foreign government.................................................. 3,212 5S.
4. U.S. Institution and private organiation................................. 1,883 2.9
7. U.S. Government and U.S. Institution..................................... 1,312 2.0
9. Foreign government and U.S. Insttution....... ........................... .9
9, U.S. Government and private organtat ion ............................ 438 .7

10. Foreign government and private organltaton......................... 244 .4
11. Support not known......... ...................................... 7,125 11.0
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The CHiAIRMAN. Do you not have many inquiries froin foreign count*
tries, or embassies here, when a person wants to come to the United
States-supposing they are not. white students, orientals or Asians--as
to which universities would be most available?

Mr. RUSK. Senator, I have had some personal experience in this
field and the private field of fellowships and exchange. And it is
true that in trying to tailor for the foreign student the best expe-
rience he can have in this country, these problems which we are here
to discuss today are highly relevant to where it is wise for him to-
study, and under what conditions.

I must say that the situation is steadily improving, but it is neces-
sary for those who are advising such students to take this very much
into account.

The CHAIRMAN. Getting down to a local matter, what is our situa-
tion in diplomatic housing in the District? Has that improved or are"
there still problems involved?

Mr. RUSK. There are some problems, but I think there has been some!
improvement in the last year or two.

Some of the leaders here in the District, and some of the real estate
men, have tried to be helpful on this matter. And I think the situa-
tion is easing somewhat in this regard.

The CHAIRMAN. I am not speaking of the embassies themselves; I
am speaking more of the staffs.

Mr. RUSK. Yes. This is a difficult question. We have a section in
our Protocol Office in the Department of State that is designed to
assist the staffs of local embassies in finding suitable living accom-
modations. This is a continuous process.

It is not simple, but we think we have been making some headway
on it.

The CHAIRMAN. Now the State Department keeps a good account,
I am sure, on the amount of coverage that these things we are talking
about today get in different foreign countries. You stated that the
Soviets make a lot of propaganda out of this, which I am sure we al!
understand.

Is the coverage stimulated by the Soviet press agencies greater than
in the other countries that we consider either so-called neutrals or
part of the free world

Mr. RUSK. There e e two kinds of coverage that are bothersome.
The CHAIRMAN. One is distorted propaganda.
Mr. RI'SK. One is deliberately designed and manufactured and ex-

ploited and magnified for the purpose of a propaganda attack upon
the United States; and these attacks are made by people who are se-
riously restricting the human rights of their own people, and also by
countries who, we have discovered in recent years, are not extending
courtesies to peoples of other races, for which they charge us with
failure.

And this coverage is very wide, very intensive, and very sustained. I
will be glad to submit to tlie conunittee a brief resume of the type of-
(overinge which we get from that quarter.

The other type is simply broad news reporting on thl incidents
themselves which occur here, straight news media representation of

ihe events themselves with pictures. And these, of coure, are also'
very damaging in many situations such as we have had in the Inst,
year or two.
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So you get both kinds: those that are loaded and aimed and put
out for a purpose, and those that result from simply news reporting.

The CAmIRAN. One other question just for the record.
Do you experience any difficulties in the field of international trans-

portation with our international airlines or ships, or foreign ships or
airlines?

Mr. RusK. I have not myself encountered any incidents of that sort.
May I ask my colleague if he knows of any ? I don't myself, Mr.

Chairman, know of any problems that arise from that source.
The CHAIRMAN. Because this committee is respoUsible for transpor-

tation policies, we wanted to be sure that there weren't these incidents
there because of race, color, or creed.

Mr. RUSK. Such instances have not come to my attention, and I
think that situation is in pretty good order.

The CIIAIRMAN. OWhmn you break this down for us, I would be par-
ticularly interested in an analysis of how this is played up, if it is,
or played down, or strictly reported, in the Western European coun-
tries.

Mr. RUSK. I will be glad to give you an analysis of that.
Of course, the news hero is covered very heavily in the Western

European countries. I think they understand the depth and difficulty
of the problem here in this country. They understand that there are
a great many Americans who are trying to do something about it; and
that there has been a significant improvement on those problems in
more recent years. And they approach it with a certain, shall I say,
compassion and understanding of the nature of the problem. Never-
theless, it does injure our reputation, even in Western Europe.

(The information requested follows:)

MEMORANDUM
JULY 10, 1063.

Subject: Recent reactions abroad to racial tension in the United States.
Increasing racial tension in the United States during the past few weeks has

given rise to expressions of concern, criticism, and, in some cases, deliberate anti-
U.S. propaganda campaigns. This report sunnmarizes the reactions and attempts
to analyze the motives and attitudes toward the United States that undeirlle then.
It treats each major geographical area separately.

1. AFRIOA
(a) Recent reactions

The recent reactions In Africa, particularly to the difficulties In Birinlinghint,
reflect keen interest and a strongly critical attitude, though not quite so intense
as expected. The African heads of state meeting at Addis Ababa condemned
racial discrimination "especially In the United States," but then approved the role
of U.S. Federal authorities in attempting to combat prejudice.

In a number of instances, the African press has played on American sensitlvites.
For example, the Nigerian press compared conditions In Cuba favorably with
the plight of the Negro in the South. Much of the coverage, however, has been
drawn from international wire services and treated as straight news. Although
editorial comment has been generally moderate, an insistent theme throughout
Africa is that the United States must first remove its own l)lemlrhes before
offering advice to the rest of the world.

Some regional variations have lIeen apparent. In North Africa, for Instance,
the U.S. racial issue does not have the game impact as in black Africa. Also, re-
action in French-speaking Africa has tended to he less violent than in English-
speaking areas. In south Africa, U.S. racial tensions serve the (Government as
proof that racial "mixing" doesn't work.
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(b) Allitudes and motives
It Is difficult to judge how deeply attitudes expressed In the mass media have

penetrated the population. Clearly, however, the educated elite and the majority
of the urban populations are well aware of the discrimination against the Negro
in the United States. Memories of discrimination in their own countries under
colonial rule intensify their concern. At thb same time there sl general ignorance
of gains made in the Upited States in recent: rears.

Racial conflict in the United States offe's opportunities to jounallsts to write
sensational material and to politicians to dramatize their independence of Wash-
ington and to placate their more radical followers. A moderate reaction In some
cases may represent a desire not to upset a current rapprochement with the
United States. At the same time, extremist elements may exploit the issue to gain
converts or strengthen their position.

2. LATIN AUMRICA
(a) Recent reactions

Reaction at the time of the Birmingham crisis in May varied generally front
sharp but rational criticism in Mexico to attempts to see the brighter side in
various countries having a more strongly Iuropean.edl culture. Haiti and Cuba
were exceptions. lalti, with its Negro population, identified itself completely
with the U.S. Negro minority. Cuban propaganda emnphlfasji the class struggle
aind claimed that Latin Americans do not rate much higher with the U.S. white
population than do the Negroes. IBrazilian Comnliunists pullilhed graphic details
on methods and instances of brutality directed against the Negroes.
(b) Attiludes and motives

Attitudes of Latin Americans toward racial coutlict in th I'Unlted States tend
to reflect their cultural heritage and relations of the several countries with the
United States. Only in parts of the Caribbean and Brazil, on the one hand, and
a few of the more European countries on the other. Is racial background a directly
determining factor. European culture predominates, although a large part of
the population is mixed, and other large elements are either Negro or Indian.
Racial barriers as such are generally not great, and for the most part racial dis-
crimination Is looked upon with varying degrees of disapproval. Criticism of the
United States for its racial ipollcle tends to In greatest in those countries where
conflict with the United States has been greatest, as in Cuba, and where Negro
racism is acute, as in Haiti.

latin American reactions to U.S. racial conflicts are marked by greater depth
and subtlety mid a mure complex weighting of positive and negative factors than
elsewhere in the world outside of the United States. Attitudes and factors tend-
ing toward a critical appraisal of U.S. racial conflicts include: personal identifi-
cation of largo nutimler among the politically articulate groups, especially in
Brazil and the Caribbean area, with the U.S. Negro minority; lack of identifica-
tion with a stereotyped picture of an Anglo-Saxon protestant U.S. majority; a
basic antipathy to any use of force in race relations and a tendency to condemn
the dominant racial group for conditions leading to violence; little understanding
of constitutional limitations on Federal powers; readiness to criticize the United
States on moral grounds; resentment of Implied condemnation of racial mixture;
and, relatively wide press freedom and readership, with extensive use of U.S.
wire and photo services covering incidents of racial violence.

Offsetting these factors, and tending to modify critical judgments of U.S.
racial tension is a generally friendly attitude among leading Latin American
groups toward the UnidStte es; habituation to morbidly graphic treatment of
local crimes and violence in their popular press; belief that racial tension is
largely localized in the-South; recognition that the Federal Government is play-
Ing an active part to protect the minority.

In a rising middle class, many of whose members are racially mixed or non.
Eliropean, i feeling of difference related to racial origins interacts with broad
cultural disparities, a sense of economic and political inferiority, and tendencies
toward antl-U.S. nationalism to produce a high degree of readiness to condemn
U.S. racial practices. Among the lower classes similar tendencies are developing,
but, except through labor unions and some leftwing parties, do not yet figure
piroinlently in national opinion.
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3. EUROPE AND CANADA

p ropef n,presttreateut of racial conflict ih the' United States has been uni-
fqrmly heavy. .Elitorial comment, however, has been generally temperate, and,
except lv Portug4il and Spain, there has been little tendency to mock the United.
States In, its .p;edicament. Although the European press has deplored the
existing condition and recognized the seriousness of the problem, it has made
a conscious effort to point out positive achievements in racial Integration.

Even though press treatment is generally restrained in both Canada and Eu-
rope, there Is among certain groups, especially intellectuals and leftists, a strong
sense ofindignation with regard to U.S. failure to provide equal rights for the
Negro. In general, there is little knowledge of the historical background of
the problem or appreciation of the complex Federal-State relationships involved.
The Communists of Western Europe have given a heavy play to news of racial
tension, but editorial comment in their papers has been sparse.

Europeans do not sympathize with those who maintain a segregationist pol-
icy, though only extremists are disposed to exploit the U.S. predicIment. Eu-
ropeans are undoubtedly concerned about the effect of this problem on the world
view of the United States.

4. NEAR EAST AND SOUTH ASIA
(a) Recent reactions

Generally, in this area reactions to U.S. racial conflict have been moderate.
In most of the Arab countries mass communications media are controlled closely
by the Government and currently are either preoccupied with pressing internal
or regional problems or reflect a satisfactory state of relations between the local
government and the United States.

In Iran, U.S. racial tensions, particularly those in Birmingham, have received
extensive coverage, including photos, but there has been little press comment.
The Greek press has given only sporadic and brief treatment to the problem.
Both the extreme left and the far right have been severely critical of the United
States, but more influential opinion has noted with approval the Federal Gov-
ernment's posture.

In India, a much more sensitive country on racial matters, press coverage has
ranged from moderate to heavy, and editorial comment has been mildly critical.
Some of the press has carried sensational photographs, but the dominant tend-
ency has been to deal with the matter in low key, as the press did with regard
to the events in Mississippi last fall (but in contrast to the strident tone at
the time of the Little Rock trouble.)
(b) Attitudes andi motives

In the Near East and south Asia there is not, except in India and Pakistan,
very keen interest in the U.S. racial problem. The Arabs, who have not experi-
enced much racial discrimination and who are wrapped up in their own problems,
are little interested in the subject. In Greece, Turkey, and Iran, the United
States is not likely to suffer a serious adverse reaction. These nations would,
of course, be disturbed by prolonged disorder and evidence of weakness, because.
like some of the European and British Commonwealth countries, they are inter-
ested primarily in U.S. strength in the world picture.

The most complex attitudes and motivations in this area are found in south
Asia. The Indians and, perhaps to a lesser degree, the Pakistanis still remember
keenly the long period of European domination. Moreover, they are much
aware of discrimination against Indians in Africa. The Indians and Pakistanis
therefore have a general disposition to be critical of any failure of the U.S.
Government to press rapidly for an end to discrimination.against Negroes.

In general, throughout the area, there is little understanding of the U.S.
attitude toward the law or of Federal.State relationships. Thus, respect for
constitutional processes on the part of the Federal Executive in dealing with
racial strife may br interpreted-especially among the Arabs and Turks-as
evidence of weakness. On the other hand, there is a good deal of understanding
of the benevolent role that the Fedetal Government is playing in the current
racial strife. Unless U.S. relations with any of these countries should run into
difficulties for other reasons, there apparently will be no strong inclination to
exploit the issue.
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5. PAlt EABT
(a) Recent reactions

(1) U.8. Allice.-Korean, Thai, Filipino, and Japanese media have given
moderately heavy news and editorial coverage to racial tension in the United
States, with no attempt to play down the Federal Government's efforts or to
derive satisfaction from recent events in the South. Most cominentary strikes
a tone of hope, in expectation that the United States will soon solve this internal
problem. Japanese Comminist publications have given the crisis a steady,
though not exceptional play.

Australia and New Zealand's press gave heavy coverage to the turmoil in
Alabama, with commentary generally favorable on the role of the Federal Gov-
ernment. Both countries would favor firm U.S. action to remove the racial
question front general attention.

The South Vietnamese press, with one exception, has limited itself to occa-
sional editorials deploring white supremacy and praising the President's effort
to bring about racial amity. Taiwan media have apparently ignored the topic
thus far.

(2) Nonalined nations.-Burmeso and Cambodian coverage has been rela-
tively extensive and factual. While deploring violence, the press has expressed
approval of the Federal Government's actions in the crisis.

(3) Conmmunist countries.-Reaction has been much less extensive in Asian
Communist countries than in the U.S.S.R. The bulk of comment has issued
from Chinese sources; Pelping has devoted considerably more attention to U.S.
racial problems during recent weeks than was the case during the Little Rock
and Mississippi crises. Particularly in transmissions to Africa, Peiping has
attempted to link U.S. Government policy with the attitude and methods of white
supremacy. Mongolia, North Korea, and North Vietnam have picked up this
theme in occasional commentary, but the racial issue in the United States will
probably not become the target of a major propaganda effort by the Asian Com-
munist parties so long as other, more pressing topics such as Laos, the Indian
frontier, and South Vietnam are available.
(b) Attitudes and motives

Most Far Eastern groups, except for the Communists, have highly parochial
interests. This becomes increasingly true as one goes down the socioeconomic
scale from policy official to peasant. Domestic affairs in distant counties receive
scant attention and play even less of a role in determining those attitude- which
shape action. A general preoccupation with meeting personal and local prob-
lems requires that foreign developments have an especially dramatic focus, such
as the death of a world renowned leader or a major natural disaster, before
they permeate the consciousness of most audiences. Even then they may have
a transitory impact so far as policy-relevant responses are concerned.

This does not prevent the reinforcement of existing images which may occur
through such events as racial strife in the United States. Assumptions about
American racial prejudice are deep rooted in Asian societies which have experi-
enced similar problems under colonial rule or which have had unpleasant ex-
periences with American officials, businessmen, and soldiers over past decades.
The subtle manifestations of prejudice in these relationships are easily sensed
by Asians even though they may not articulate their resentment except under
unusual circumstances of frankness or provocation.

The Communists are excepted from these observations simply because their
ideology and tactics orient them toward an interest in foreign developments and
especially toward signs of "capitalist brutality" and "revolution" in the United
States. With guidelines for attitude and action from Peiping and Moscow, these
groups are better informed and more motivated toward political reactions tLan
their non-Communist colleagues in most Asian societies, except, perhaps, in
Japan. The Importance of their response is conditioned not only by eir actual
strength in each country but also by the receptivity of target groups in that
country to propaganda directed against the United States and keyed to racial
themes.

6. SOVIrT DLOO
(a) Recent reactions

In the past few weeks, Soviet reaction has been sharp. Soviet broadcasting
on the current U.S. racial crisis has recently attained a level seven times that
of the Mississippi crisis last autumn. For the period May 14-26, It -was more
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than 11 times the 2-week high during the Little Rock crisis of 1957. Interest-
ingly, however, while the total has been so high, the amount of domestic broad-
casting on the subject has been small. However, newspaper coverage makes up
to some extent for this small volume of domestic broadcasting.

The following four themes have recurred frequently in Soviet radio commen-
tary on the crisis:

(1) Racism is inevitable in the American capitalist system;
(2) Inaction of the U.S. Government is tantamount to support of the racists;
(3) Recent events have exposed the hypocrisy of U.S. claims to ideological

leadership of the so-called free world;
(4) The U.S. policy toward Negroes is clearly indicative of its attitude toward

peoples of color throughout the world.
Although the themes stressed by East European media have paralleled many

of those of the Soviets, coverage has not been especially great

(b) Attitudes and motives
Apart from a predictable desire to discredit the capitalist ITnited States the

greatly expanded Soviet coverage may mirror sensitivity to current publicity on
the treatment received by Afro-Asian students in bloc countries and of Soviet
racial and ethnic minorities, as well as a desire to undercut the Chinese Com-
munists in their use of racial appeals against the Soviets.

(Additional information was submitted by the State Department
and it is included in the official files of the C(ommnittee on Commerce
for public inspection.)

The CHAiRMAN. I was quite interested, on page 3 of your state-
nient, where you listed the four themes of racial tension; but I say
nonwhite students have encountered race prejudice in Soviet bloc
countries.

I (don't particularly think you need to put in the record great de-
tail as to incidents, but has that been generally true in Russia in
particular?

Mr. RusK. Such incidents have occurred in the Soviet Union. In-
deed African students have been leaving bloc countries because of such
incidents and such treatment. And some of us in the West have
arranged for some alternative study opportunities for African stu-
dents who come away disillusioned from that experience. This has
not been an unusual situation.

The CHAIRMAN. But mainly in the Soviet Union proper, and not
in the satellite countries ?

Mr. RUSK. In one or two of the satellite countries there have been
similar incidents. But the ones that have caused tie most attention
and the sharpest reaction among the African students have been in the
Soviet Union itself.

The CIl\MtIAN. All right.
Off the record.
(Discussion off tlhe record.)
The CHAIRMAN,. On the record.
The Senator from South Carolina.
Senator TnunBtonm. Thank you, Mr. Chairman.
Mr. Secretary, even though you are here today to testify as to this

particular measure, S. 1732, I gather that yours is a statement of
principle rather than one of specifics as to the bill.

Then I suppose that you support the entire package of civil rights
programs, S. 1731, whilh has been introduced in Congress at the
request of tli Ptrsident ?

Mr. RusK. That is correct, ir.
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Senator T'IurnOND. Mr. Secretary, you mentioned in your state-
ment that racial discrimination is not unique in the United States,
but is found in many countries.

One provision of the President's package bill would permit the
withholding of funds from any Federal financial assistance program
in circumstances under which individuals participating or benefiting
from the program discriminate on the ground of race, color, religion,
or national origin.

I suppose, then, since you support this provision as to areas of your
own country, you would support a similar provision in the foreign-
aid legislation to withhold fundIs from countries which practice dis-
crimination ?

Mr. RusK. Not necessarily, Senator, because here we are talking
about a constitutional system in which we have control over our own
affairs. When we are dealing with the rest of the world we are
dealing with a world which we can influence, but cannot control. It
is not our constitutional Iresponsibility to do so.

In the rest of the world we are waging a struggle for freedom,
from which we cannot withdraw by the tye) of abandonment which is
suggested to me in your question. We must stay with that struggle,
use our influence to the best of our ability to sustain and strengthen
the cause of freedom; and that would mean we would work at it, use
our influence, even though we can't necessarily control the result.

Our influence in these situations can be very strong. I think there
are differences bet ween situations where governmental laws and con-
stitutional practices are responsible for the discrimination, and where
you run into discriminatory situations simply because of the existence
of religious or racial groups next to each other, with the social prob-
lems that have historically been associated with those situations.

Our influence has been ill the direction or removing these discrimina-
tions abroad as well as at home.

I think our advice in this respect would be more powerful if we
could move forward at home more rapidly.

But I do not think we should abandon the great struggle for free-
dom throughout the world by such a restrictive interpretation of our
role abroad.

Senator Tii:xiOM). x . So you would approve giving or lending for-
eign aid funds to other nations that practiced discrimination, although
the particular bills which you endolrs hero would withhold funds
from our own people for the same purpose?

Mr. RusK. I think there is big dillerence between what we can do
within the limits of our own constitutional responsibility here at home
and what we cannot do, through lack of tlhe authority and res pon-
-ibility, abroad. And we must stay with this problem abroad and not
turn over the world to the p)rdatory aims and lurploses of another
entirely different system of government.

Senator 'llrunMON.I). r. Secretary, a recent edition of the U.S.
News & World Report contained a comprehensive article concerning
the different forms of discrimination which are prexalhnt in the differ-
v'i count ries of tin world.

I presume you have seen that.
Mr. RUSK. Yes, sir, I have seen that.
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SenatOr 'TjiuRtoND. Its theme is that some form of racial dis-
criniinutin'exists in almost every country of the world where there
is more than one race.

Do you have any comments on this article
Mr. Rvux. No. I have seen the article, and, in general, it seems to

me this is a reasonable, accurate, and broad survey of the total problem.
But before underwriting or authenticating specific instances, I

would want to make a careful study of the situation before I would
want to submit official testimony to the committee on particular
countries.

Senator TiruIuron. Mr. Secretary, doesn't the study of anthro-
pology and history show that where there is more than one race in
a country that there has always existed some tension and differences
between the races?

Mr. RUSK. I think there have been tensions where different groups
that are different in any important respect live side by side. I think
that has been a general experience of mankind.

Senator TjURmoND. M r. Secretary, in your statement you singled
out for particular' reference the newly independent states of Africa,
and state that the people in these states are determined to eradicate
every vestige of the notion that the white race is superior, or even
entitled to any special privilege.

Are you aware of any discrimination against the white people who
are remaining in these countries?

Mr. RUSK. In Africa?
Senator TIURnMoND. Yes.
Mr. RusK. There are some forms of discrimination that exist in

those countries, and I would be glad to submit a precise statement on
that to the committee, if the committee desires it.

Senator TnrRMoND. Mr. Secretary, the article from U.S.-
Mr. RUSK. I might say those I am most directly aware of at the

moment, without a careful examination on a country-by-country ba-
sis, have to do with the privilege of becoming citizens on one hand and,
in certain cases, property ownership on the other.

Senator Tnm~rowN. Mr. Secretary, the article from U.S. News &
World Report, which I mentioned details several instances of discrim-
ination because of race in some of these countries.

Are these instances damaging the image abroad of these countries?
Mr. RUSK. I think, sir, that undoubtedly this is so. And I think

that any country which finds itself in a position of discriminating on
the basis of race or religion finds its reputation and standing in the
general international community damaged thereby.

These shortcomings do not apply only to the United States, but to
many countries. They are problems for all of those countries in
their standing abroad.

Senator Tun3roNn. Has Communist Russia propagandized against
such countries because of such discrimination ?

Mr. RUSK. I am not aware of direct propaganda on this particular
point. Their chief target is the United States.

Senator THrtnTroND. And it is not because of the racial discrimina-
tion; it is because they know that we are the only country between
them and domination of the world. Is that not true?
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Mr. RUSK. No. I think they seize upon any weak points that they
can fihd, and attack those in an effort to reduce, minimize, U.S.
influence, and to try to cast what we say about freedom into hollow
tones.

I think they look upon us as the chief proponent, or opponent, in
this great struggle for freedom, and anything they can do to diminish
our influence suits their purpose.

Senator TiirnroN. Does Russia practice discrimination?
Mr. RusK. There have been numbers of instances of discrimination

reported from the Soviet Union. I mentioned those earlier, or the
chairman mentioned them in connection with some students.

Senator THURMOND. And do you agree Russia does practice dis-
crimination of races?

Mr. RusK. That is correct, sir.
Senator TIURaMoxND. Mr. Secretary, wouldn't you agree that the

Negro in America has made greater strides in all fields of endeavor-
education, employment, culture-than in any other country in the
world?

Mr. RUsK. Well, I think lie has made very great strides, Senator.
There is no question about it. But I think that so long as there is a
missing piece, which has to do with his personal dignity as an individ-
ual, there is still unfinished business.

Senator T'IURMOND. Who has been responsible for that progress
chiefly ? The white man or the Negro?

Mr. RusK. Both, working together for more than 50 years. For
example, private philanthropic organizations and southern white and
Negro leaders have been working on the education of the Negro,
on improvement in his public health, his productive capacity, and his
standard of living. This has been a great common effort by both
whites and Negroes.

Senator TUll RMND. Then if such great progress has been made,
without these national laws, why not let that progress continue?

Mr. RusK. Well, Senator, my own personal view on this is that we
have reached a point now where that progress itself demands the
next step; the essential element of personal dignity is the primary
missing piece, and we ought to put that piece into place.

Senator TiltRMOND. Mr. Secretary, aren't these laws primarily
vote getters for the next election?

Mr. RusK. I think, sir, that members of both parties would recog-
nize that, although this is a problem which has had in it much agony
for many decades for all concerned, we are heading toward a deep
internal crisis in our own country unless these issues are resolved
satisfactorily.

And I don't believe, sir, that this can be approached fairly, looking
toward a right result, on the basis of the vote-getting situation for
one party or the other. I think this is a great national issue, if I
may say so, sir.

Senator THURMOND. And both parties have been concerned with it.
Mr. RUsK. Yes, sir.
Senator TIUnni ND. And isn't there a struggle between the two

parties for the Negro-bloc vote today ?
Mr. RUsK. I would suppose there is a struggle between the two

parties for everybody's vote.
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Senator TiluROND. Isn't that competition to see which can offer
the most and outdo each other, in order to try to get this Negro-bloc
vote

Mr. RUSK. I am not myself clear at tile moment as to how this works
out as far as the attitude of the leadership of the two parties in the
Congress is concerned.

I would suppose there is a great deal of discussion across the aisle,
and a determination to work in harmony on this matter if possible,
because it has come to be such a great national issue.

Renator THURMOND. When did you first recommend to the adminis-
tration that they submit to Congress proposals of this kind?

Mr. RUSK. Mfy view on this matter, as far as the foreign relations
are concerned, has been made known since I first became Secretary of
State.

But as the committee knows, the primary responsibility for this
legislation rests with another department.

Senator TItURiaOND. When did you, as Secretary of State, tell the
President that you felt that Congress should pass these laws because
the lack of such laws was hurting our foreign relations?

Mr. RuTSK. Senator it isn't customary for a Cabinet officer to discuss
the dates or details of conversations with the President; but my view
on this subject has been known since the beginning of the adminis-
tration.

Senator TIIURTMOND. Are you claiming executive privilege on that ?
Mr. RUSK. No.
The CHAIRMAN. He said he made his views lkown since the be-

ginning of the administration.
Senator TIURMOND. I asked him when he first recommended to the

President that the Congress should pass such laws as are recommended
here in order to prevent our country being placed in a bad light before
the world.

Mr. RUSK. My discussions have been involved primarily with the
foreign policy aspects of these matters. I have had a number of
incidents to discuss at the Cabinet level, from the beginning of my
administration as Secretary of State.

But I would not wish to go into the question of discussions with
the President on the particular legislation in front of us in any per-
sonal detailed sense.

Senator THURMOND. Now, Mr. Secretary, isn't it a factt tat the great
progress that has been made by the Negro in America should be
pointed to with pride by the officials of our Government and by the
Negro leaders in this country, instead of the constant and unceasing
chorus of abuse heaped upon the white people in America, who have
helped the Negroes make these strides?

Mr. RUSK. Well, I think, sir, that is a very important part of the
total presentation of the American scene to the rest of the world. I did

S not emphasize that point in my statement :oday because we are talking
about, it seems to me, some of the unfinished business in this field. But
our information programs, our Americap Ambassadors, our Embassies.
our consular officers, and our official visitors abroad do bring out tlhe
very point you are making repeatedly in every possible way; that great
stridls have been made, and we have been moving steadily on these
great issues of relations between the races in this country.
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And some of our most detective spokesmen in this regard abroad have
been Negro citizeiis themselves, who have testified with great effect on
just the point you have made.

Senator TlUtmMOND. Mr. Secretary, in your statement you alluded
to the fact that the Communists regard racial discrimination in the
United States as one of their most valuable assets.

Don't the Communists, in fact, have a history of attempting to split
racial groups in all free world countries by exploiting the difficulties
between the races and encouraging demonstrations which border
sometimes on outright revolt?

Mr. RUSK. 1 think, sir, that they will exploit any possibility of driv-
ing a wedge between people who believe in freedom. And these ques-
tions of race are one of the means by which they attempt to do that.

I might say, to me it is really extraordinary, and, I think, a matter of
great satisfaction to all of us, that the Communists have made so little
inroads among the Negro citizens of the United States, despite the
presence there of an issue which would be subject to exploitation.

The loyalty and dedication of the Negro citizens of this country
I think is a great testimonial to the strength of the notions of freedom
on which this country is founded.

Senator TiJURMoND. And I agree they should be commended upon
that.

Now, Mr. Secretary, do you see a pattern of this same type of opera-
tion being attempted in this country

Mr. RUSK. Driving wedges on the basis-of race? By the Commu-
nists? 

Senator TIuwRMONl. Attempting to split racial groups in the free
world, and exploiting the difficulties between the races,'and encourag-
ing demonstrations?

Mr. RUSK. I have not had detailed reports on particular Communist
operations. The Department of Justice would be better equipped to
advise on that point.

But I would have no doubt if they saw such opportunities they would
try to move in and take advantage of them.

Senator TIHURMOND. Mr. Chairman, I have some more questions, but
I shall be glad to defer at this time to some of the other members, if you
like.

The CimIRNr.\.ux. The Senator from Kentucky.
Senator Monrox. Thank you, Mr. Chairman.
I have no questions, but I would like to commend the Secretary of

State for a very articulate statement, and for his very articulate an-
swers to questions that have been posed. I think he is probably the
busiest man in the United States. And I defer.

The CIIAIRMAN. IThe Senator from Indiana.
Senator HARTKE. I have no questions.
I would like to commend the Secretary on a fine statement. The

first part of his statement is very important, in which he says the bill is
not to make others think better of us, but rather because it is right. I
commend you, sir.

The CIATIRM.AN. The Senator from Texas.
Senator YAReonoUon. Mr. Chairman, I have no questions.
I commend the Secretary of State on his forthright discussion of

this problem, as it affects our foreign relations, without pulling any
punches.
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I also commend the State Department on the efforts it has made to
make all of the diplomats to the United States and their staffs feel at
home in this country.

Mr. RrsK. Thank you.
Tie Ch'am1TRM\N. The Senator from Pennsylvania.
Senator Scorr. I have no questions.
Mr. Secretary, I find myself quite in agreement with the statement

which you made.
I would like to say that next week I have been asked to address a

youth group in Germany, along with other Members of the Senate,
and I am quite aware, from past experience, of the course that will
be taken in the question period, which will begin with the issue of civil
rights and will consume the greater part of the period, to discuss the
impact of American policies, foreign and domestic, on Germany, and
on Europe. And it is going to be a difficult and embarrassing experi-
ence, one more time, to have to explain why, when we take the pledge
of allegiance to the flag and say "WVith liberty and justice for all," it
is that sometimes it appears we do not mean all, or we may have
limitations of race, creed, and so on.

So I wish I could go there with more help than I can carry, because,
as one American citizen, I take with me this great burden of past
injustice.

I will do the best I can for my country, but I wish my rucksack were
not so loaded.

Mr. RusK. Thank you, Senator, and I certainly wish you well on
that journey.

But may I presume to suggest, sir, that if you take with you a sense
of the deep concern which you and other people in this country have
about this problem, you will find a response there: because I think they
do understand the depth and the difficulty and the complexity of the
problem, and they appreciate the effort so many Americans are now
making to try to find some solution to it.

I think you will find more understanding than perhaps you would
expect.

Senator Scomr. Senator Church and Senator McCarthy are going
with me, I am sure we will do the best we can. I have no further
questions.

The CuAmIMAN. The Senator from Alaska.
Senator BAWTLTr. Secretary Rusk, I have not been a faithful at-

tendant at the committee meetings on this legislation. In fact, this
is the first meeting I have come to. It would have been difficult for
me to have been here because recently T was in Nome. Alaska, and
after having been there I only wish this committee could sit there for
1 day, because that little community on the shore of the Bering Sea
affords. in mv opinion, the best example of what can be done in the
area of bettering racial relations.

Tt, is s, little town of perhaps 2,000 people: the majority of them
are Eskimos. Twenty years ago there was discrimination there in
a degree and in a sense as areat as might be found in any community
in the United States. Today it is virtually nonexistent.

T will not av that there is social compatibility, or that all dis-
criminations have been removed: but. to a very large extent these
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changes for the better have occurred.' And today , the whites and
Eskimos in that remote community live together in a wonderful rela-
tionship. And this has been done partly through understanding on
both sides and partly through territorial and State law.

I know of no better example anywhere of what can be done.
I have only one question to put to you, Mr. Secretary.
You have made a forceful statement and an eloquent one which,

I doubt not, will be reported throughout the world today, as will the
testimony heretofore given by other witnesses, and to be given by wit-
nesses to follow.

In the concluding paragraph. of your statement you said-and I
quote:

I want to reiterate most emphatically that in the fateful struggle in which
we are engaged to make the world safe for freedom, the United States cannot
fulfill its historic role unless it fulfills its commitments to its own people.

What do you think our situation will be in the field of your respon-
sibility if this bill is not passed, or if no bill it all is passed after this
subject has been placed before the American people and before the
American Congress?

Mr. RUSK. Well, Senator, I recognize that there are some difficult
questions of detail with respect to a bill of this sort-in terms of what
is wise to do and what the possibilities of enforcement might be. But
nevertheless I think it is of the greatest importance for the Congress
to make it very clear that the legislative branch, as well as the execu-
tive and judiciary, are behind the affirmation of a great national
policy with respect to matters of discrimination and problems in-
volving human dignity in the normal conduct of public life and public
facilities.

I would suppose that if no action were taken this would be inter-
preted as a diminution of our comnnitment to these great ideas.

And let me add, if I may, this point: We are a powerful nation,
with enormous military strength. But I suspect our greatest strength
actually lies in some of these simple ideas that we joined with other
nations in inscribing in the preamble and articles I and II of the
United Nations Charter after World War II, because how other
people act in a given situation will turn a great deal on what is in their
minds and what they think we are all about.

And have found, in instance after instance, that these common
commitments to the great notions of freedom put into the United
Nations Charter are powerful elements in support of the kind of world
we are trying to build, when crises come.

And, indeed, I think I can safely report, and accurately report,
that at moments of crises there is far less neutralism than one would
suppose. And this is partly because most ordinary men and women
around the world do believe they understand what kind of people we
are and what we are after; and, broadly speaking, they have confi-
dence in what we are after.

I think if the Congress, now that this issue is before it and it has
an opportunity to affirm a national policy-if this were not affirmed,
this would weaken us at a point at which we draw our greatest
strength.

Senator BARTLIrT. Thank you, sir.
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"e 11AiRIMAxN. Mr. Secretary, isn't it also true, whether we like it
or not- that these other countries that we are talking about look to us
for I:k, I-rh.bi in certair ficld, including this one?

Mr. RusK. "That is correct, sir.
The CHAIRMAN. And the fact that there may be discriminations in

other countries doesn't necessarily mean that we should abandon our
purpose to show the kind of leadership that would erase discrimina-
tion in the world.
Mr, RUSK. I think, sir, just as has been pointed out here, just as

we have been able to report substantial progress on these matters, these
same trends are working in other countries where discrimination is
present. And in many countries of the free world these problems of
racial .and religious discrimination are being resolved as we move
forward. *

The CHAIRMAN. Our positive action toward a firm national policy
on this is going to be very helpful to the people in other countries who
want to abolish this sort of thing in their countries.

Mr. RusK. That is correct, sir.
The CHARMAN. And they will point to us as leaders in this par-

ticular field.
Mr. RusK. That is correct, sir.
The CHAIRMAN. The Senator from Michigan.
Senator HART. Mr. Secretary, I wish your statement could be made

required reading by all Americans, and I wish they could have been in
the room this morning. I am sure they would leave with the very
deepest respect for you.

I know you are talking about international affairs, and yet I would
like to make the comment that the subject matter that concerns us this
morning is more in the control of the individual citizen than any other
business before the Congress.

Discrimination is just a person-to-person business. And every once
in a- while people ask me, "What about this thing the President said,
'Don't ask what the country can do for you; ask what you can do for
the country.' What are we supposed to do?"

Well, this is what you are supposed to do. It doesn't cost you any-
thing.

You can control this issue more directly; you, the American citizen,
can control this issue more directly than anything on the whole list
of public business.

And I think you have effectively underscored the world effect of
what I do toward my next-door neighlf re at home.

Mr. Rusi. Senator, if I might consu nt on your statement which I
greatly appreciate: When we talk about the attitudes of people abroad,
there is one thing that is getting around abroad which is very
helpful, and that is an understanding that in local communities all
over the country, north and south. east and west, ordinary citizens are
working at this problem in thlr 1wn way, and are trying to find
answers to the -tent that private izei , individually and in small
groups, can do i

And I think i his is an element of strength in this situation: that it
is understood that the ordinary American is concerned about it.

Senator HAr. Thank you, Mr. Chairman.
Senator PASTORE (presiding). Thi Senator from Vermont.
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Senator PRoUTY. Mr. Secretary I wish to congratulate you for
making a very objective and excellent statement. I find myself in
full accord with it.

Mr. Secretary, is it true that in the United Nations Charter, chapter
10, article 105, paragraph 2, these words are found-and I quote:

Representatives of the members of the United Nations and officials of the
organization shall similarly enjoy .such privileges and immunities as are neces-
sary for the Independent exercise of their functions in connection with the or-
ganization.

Mr. RUSK. That is correct, sir.
Senator PROUTY. Is it also true that the section on privileges and

immunities of the United Nations Charter adopted by the General
Assembly on February 13, 1946, and the agreement of June 26, 1947,
between the United Nations and the United States, regarding the
headquarters of the United Nations proposed certain privileges and
immunities for representatives in the General Assembly?

Mrfi. R K. That is correct, sir.
Senator PIouvn'. And included among these they were to be grant-

ed immunity from personal arrest or detention, except when violating
a domestic law, and they were to be granted such further privileges
and immunities as are enjoved by mefbors of the national legislative
body of the nation in which these privileges or immunities are
claimed?

In other words, they are entitled to the same privileges in this coun-
try as Members of Congress?

AMr. RusK. That is correct, sir.
Senator PROUTY. Mr. Secretary, if a diplomat assigned to the

United Nations is refused equal access to public accommodations,
does such refusal operate to impair that diplomat's free move-
ment to and from meetings of the General Assembly ?

Mr. RUSK. It does, Senator.
If I could go back quite a few years ago-I am almost hesitant to

cite an example of this sort because of the use the other side would
make of it in propaganda; but a number of years ago a delegate to
the General Assembly, a person of some color was on his way to the
United Nations by an American aircraft, and at his point of touch-
down he was given a sandwich in a waxed paper wrapper, and given
a seat on a folding canvas stool in the corner of the hangar, while
the other passengers on the plane went into the restaurant of the air-
port. and lad lunch. That delegate went on to the United Nations,
and it was our task to get him to support us in some vital issues affect-
ing human rights in our great struggle with the Soviet Union upon
his arrival in New York. That was not easy.

Senator PnoUTY. One more question.
Since we are a party to the United Nations agreement, which

touches upon the protection of the rights of men, can the President
take executive action to end discrimination which has its legal founda-
tion in the United Nations Charter

Mr. RusK. Senator, I am not myself a lawyer, and I would not pre-
sume to give a legal opinion on that point; but I would, myself, think
that the proposals to base these actions on legislation would be in
any event far the preferable method of operating.

Senator Pno'rT. I agree with you. But I think that is an interest-
ing point.
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Mr. RUsK. I think there might be some powers by which the Presi-
dent could himself take stops to protect foreign diplomats in particu-
lar situations, if necessary. But I think. since 1 am not a lawyer, I
better not go any further." I just don't. know, quite frankly.

Senator PASTORE. You can get a lot of legal advice from this com-
mittee, if you want.

The Senator from Oklahoma.
Senator MONRONEY. Mr. Secretary, on pages 9 and 10, I think we

all heartily agree with you on the bad effects nationally and inter-
nationally that segregation has.

You are not in a position, according to your statement, to agree or
disagree with the legislative language being proposed for settlement
of this particular problem. Is that correct?

Mr. RUSK. Well, it is just, sir, that I do not consider myself in
any way an expert, I am not a lawyer, and these are matters that are
being discussed between the committee and the Department of Justice,
and I think it would be imprudent for me to go into questions that
are better discussed in another way.

Senator MONRONEY. Of course, neither am I lawyer. But I believe
we both have a very deep and lasting regard for the Constitution of
the United States, for the dual system of government that it. provides,
that the Federal Government shall have only those powers that are
specifically delegated to it.

Mr. RUsK. Right, sir.
Senator MONRONEY. The need to find an answer to this is grave

and pressing, but should we risk shortcutting the traditional guaran-
tees of constitutional government by stretching the interstate com-
merce clause to include business that up to this time in our history has
never been thought to be in interstate commerce?

There was no difficulty in desegregating the railroads and airlines,
the airports, and various things that. are obviously interstate commerce.

But it does become difficult in view of the plain language of the
Constitution and the fact that no court opinion has ever reached into
this area, to find the specific powers which would enable us to properly
enact this bill. Would we be better off, in the eyes of the people of the
world, who respect our observance of the Constitution, to solve this
problem with a constitutional amendment designed to empower the
Federal Government to abolish all bias and prejudice and discrimina-
tion, against all citizens in the United States?

Mr. RU. Well, I would suppose, sir-within the limits of my re-
marks about my own qualifications, I would suppose--that there would
be adequate authority in the Constitution, under the 14th amendment,
and the commerce clause, and perhaps in other parts, to support acts
to reinforce such a far-reaching and basic right of an American citizen,
a citizen of the United States, on matters of this sort.

Senator MONRONEY. In other words, not tying yourself specifically to
language, you feel the interstate commerce clause and the 14th amend-
ment and/or both, do give the Congress the right to pass laws in this
regard I

Mr. RusK. Yes, I think, sir, the recitations that are in the first por-
tion of the Senate bill bring out very clearly why this would be so in
terms of the practical situation in.which interstate commerce finds
itself.
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Senator MONONEY. That is nothing but a preamble and the Attor-
ney General himself said it had no base in law. It is a very distin-
guished statement of principle which Congress by resolution, can pass
and arrive at a declaration. But the enforcement of the declaration
is the thing that causes many of us great worry. The breaking of new
ground that has never been thought to be within the powers of the
Federal Government, the establishment of police powers and the right
to license businesses and other things, are very delicate matters in this
duality we lhve traditionally observed. That is all I have.

Thie CHAIRMAN. At this point, I think it would be well to mention
that there was a letter to the editor of the New York Times, in this
morning's paper, by Mr. Herbert Wechsler, the professor of constitu-
tional law at Columbia, who is an eminent authority on these matters,
and I think it is so pertinent to the matter before us here, and the ques-
tions asked by the Senator from Oklahoma, that I would like permis-
sion to put it into the record at this point.

Senator PASTORn. Without objection, it is so ordered.
(The document follows:)

[From the New York Times, July 10, 1003]

BASIS FOR RIGHTS LAW-ADMINISTRATION PROPOSAL ENDORSED A AGAINST
COOPER-DODD BILL

NEw YORK, July , 1963.
To the EDrrOR OF THE NEW YORK TIMES:

In Arthur Krock's column of July 4, he expresses the opinion that there is "a
better foundation for judicial acceptance" of the Cooper-Dodd antidiscrimination
bill than there is for the administration proposal. To a student of constitutional
law this is an amazing proposition.

The Cooper-Dodd bill would forbid racial discrimination in privately owned
facilities of public accommodation If and only if they are licensed by the State or
local government. Congressional power to enact it thus must rest upon the view
that the discriminatory action of the licensed owner is discrimination by the
State, for only State action is forbidden by the 14th amendment, which the bill
undertakes to enforce.

One need not be a lawyer to perceive that the fact that a State requires a
lunchroom to obtain a license as a means of protecting the public health does
not make the lunchroom a State agency. Are all private corporations to be
viewed as organs of the State because their corporate existence is conferred by
their State charters? It puts the matter with excessive charity to say that this Is
a submission which Is most unlikely to persuade the Supreme Court and, what
is more important, should not do so. In the entire history of the judicial Inter-
pretation of the 14th amendment, only Justice Douglas has accorded the position
color of support in an opinion.

REULATORT AUTHORITY

Against this, the administration bill would draw upon the power of Congress
to regulate interstate commerce, the power which has sustained the great regu-
latory measures of the recent past, including most relevantly the National Labor
Relations Act, the Taft-lanrtley Act, the Fair Labor Standards Act and much
of the agricultural program.

Ever since the thirties, a unanimous Supreme Court has sustained the broad
reach of the power over commerce, including not only the direct regulation of
practices in commerce, but also the control of conduct or conditions which affect
commerce.

There bHj Hlenm no ldectison in these years that a practice deemed by Congress
to affect commerce is beyond the regulatory authority that the Constitution has
explicitly confered.

In this state of the constitutional text and its judicial interpretation, there Is
not the slightest doubt but that the commerce clause provides the better founda-
tion for judicial acceptance of a Federal measure forbidding private racial dis-
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crimination. It Is, moreover, a foundation which, as the Attorney General has
urged, will certainly sustain an application of the measure broad enough to
accomplish a large part of its objective.

COMMERCE POWER

Mr. Krock also suggests that the fact that the commerce power is not all-
embracing somehow vitiates the moral principal of the proposal by implying the
legitimacy of discrimination if interstate commerce Is not affected. Tlis, too, is
an amazing proposition.

Has Congress implied the legitimacy of local prostitution by confluiig thle
White Slave Traffic Act to cases where State lines are crossed? ihs it endorsed
fraud by imitating Federal prohibition to cases where the nmails are used?

Congress endorses nothing by confining its action to the areas committed to its
governance by the provisions of the Constitution.

IIERnFRT WEOIISLER,
Harlan Flake Stone Professor of Condltuffonal Law, Columbia UniverIty.

Senator PASTORE. The Senator from South Carolina may continue.
Senator TnrIutoN. Thank you, Mr. Chairman.
Mr. Secretary, you state that the Communists stress four themes

in their radio commentaries on racial tension.
The second of these is that inaction by the TT .S. government is

tantamount to support of the racists. You don't agree that there is
any merit in this Communist propaganda, do you ?

Mr. RUSK. Well, I don't know whether your copy has that word
"racists" in quotation marks or not, because it was written that way,
but. we do not. subscribe to that characterization of our society.

I was pointing out what they are saying in their broadcasts and in
their propaganda aimed at other nations.

Senator T'HURMOND. The Communists will say anything to promote
their cause, will they not, whether true or false?

Mr. RUSK. That is correct, sir.
Senator TnrRMroNi. Mr. Secretary, by coming before Congress

and testifying in this nature, aren't you lending at least tacit sui)port
to and approval of this Communist lie?

Mr. RUSK. Why, of course not, Senator. I alm here as Sec0retary
of State of the United States to advise the committee of my views as
to the relationship between these problems here at home and our
foreign policy.

I consider that relationship very grave, and I would certainly hope
that no committee of the Congress would ever take the view that a
Secretary of State can't come before it without having it said he is
supporting a Communist line.

Senator PASTORE. I doubt any committee of Congress does.
Senator THURtMOND. That is a Communist lie you stated in yoIur

statement, you admit that, don't you, it is propaganda ?
Mr. RUsK. I identified this as a Communist statement in my state-

ment, sir.
Senator TruRMOND. Mr. Secretary, you make a very commendable-

and an absolutely correct statement that, except for rare exceptions,
nonwhite Americans remain completely loyal to the United States
and its institutions.

I agree with that, and have seen it evidenced on many occasions.
However, in some instances, I have heard statements made by leaders
.of the Negro movement which indicate, if not outright opposition to
our form of government, at least a disenchantment with our consti-
tutional republic.
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Recently, on nationwide television, a Negro leader made this state-
ment:

Once the Negro Is given that-

speaking of fil! emancipation-
then America has tc change its entire posture. I think It is ni inevitable move
toward some kind of so-'alnsim of al sort.

Do you agree with that statement?
Mr. RUSK. I don't, as it is read to me. I, myself, fully understand

why Negroes are pressing very hard for a full recognition of what
they consider to be their rights as citizens in our society. And I
wish them well in thatelktcrt.

But I do not believe that we want. to sec a situation develop in which
extralegal Imeans become attractive to them because they feel that
the avenues to full civil rights through the normal process of the
law and justice are closed to them.

Senator THUIRMOND. Mr. Secretary, you mention the recent meeting
of the African heads of state at Adis Ababa, at which t hey condemned
racial discrimination, especially in the United States. Ior what rea-
son do you believe the United States was particularly singled out for
special emphasis in their statement.?

AIr. RUrK. I think on that occasion it was because the meeting coin-
cided with some incidents here in this country that had created a
great deal of world attention. But I think also these African coun-
tries as they have repeatedly made it clear in the General Assembly of
tlhe nited Nations, have lined up with the United States and other
free countries on these great issues of human rights, which are anmolg
those that separate us from the Communist bloc.

You will find in the great issues that luave been involved there over
the years-the last 10 years, say-the great majority of these smaller
and weaker nations, many of them nonwhite nations, have voted regu-
larly for the cause which we ourselves have supported.

Senator IIItMONI). It would bo well if more of the African na-
tions whom we havo supported so much with foreign aid would line
up with us more in the United Nations, would it not

Mr. RUsiK. The record on that is very good, sir, and particularly
on issues in which the Soviet Union or others might be trying to de!
stroy the United Nations itself. We find ourselves working with these
countries in almost all of the important issues that come before that
body.

Senator TIUlvrMOND. It would take too long now, but I disagree with
you in great respect on that, as to how well they have stood by us.
'The record will speak for itself.

Mr. Secretary, do you believe that Congress should be urged to act
on some particular measure, because of tlhe threat of Communiust
propaganda if we don't

Mhr.-RusK. Senator, as I intimated in my statement, I believe that
the primary issue is one for us here at home, within our constitute ional
system, in terms of our own commitments.

I don't think we can create an image abroad unless it fairly repre-
sents reality at homo. And I believe that, because the rest of the
world is so closely watching the United States, the reality at home cre-
ates its own image abroad.
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I would think, therefore, our primary preoccupation-and I say
this even as Secretary of State-our primary preoccupation ought to
be with the question of how we resolve these issues in our own society,
in terms of the commitments of our own society.

Senator TurmTMOND. If the Communists don't use one subject mat-
tor or pretext on which to propagandize, they will find another, will
they not?

MIr. RUSK. They will seek whatever issues they can find, but I hope
we could withdraw some issues from their bag of tricks.

Senator TIn RMOND. You mentioned the Vienna Convention of dip-
lomatic relations and state it provides the receiving state shall take
all appropriate steps to prevent any attack on a diplomat's person,
freedom, or dignity.

Isn't it true that American embassies abroad have come under at-
tack from mobs more than any other nation's embassies?

Mr. RUSK. I think that we have had our full share. I have not kept
score.

We have, I think, reached a point where we can almost predict when
certain of our embassies will be picketed or even stoned on particular
issues. That is because of a highly organized effort by the Communists,
in many countries, to create such demonstrations on occasions selected

Sby themselves.
/ But I would not suppose that this is a special problem for us com-
pared with others. I think we are exposed to this danger more fre-
quently, because we are the leader in great world issues. But other
countries have the same experience.

Senator TImrIMOND. Mr. Secretary, wouldn't this damage the world
image of the countries which have allowed this to occur

Mr. RUSK. Oh, it does, sir, and we make the most strenuous repre-
sentations in these situations, particularly where we find there is any
negligence or lack of effort on the part of the host country to give our
diplomatic representatives and our installations abroad full and ade-
quate protection.

Senator THURMOND. Has any such demonstration or attack ever
occurred at any foreign embassy here in the United States?

Mr. RusK. We have had some picketing of embassies here. I would
'have to check the record to see whether in the last year or two there
has been any violence or any stone throwing or anything of that sort.
But we have probems of safeguarding the properties of embassies
here. Sometimes demonstrations are made by exile groups in this
country; sometimes, on rare occasions, by some of our own citizens.
But this is fortunately not a serious problem for foreign embassies
in this capital.

Senator TIIURMOND. Our protection of the embassies here has been
exemplary, has it not, and has been greater than our embassies re-
ceived in some foreign countries?

Mr. RUSK. It has been good here and we try to keep it good. I
would suppose that the situation is somewhat easier here in this Nation
of traditional law-abiding practice than it would be in some other
countries where the institutions are not so well established and where
public opinion is more volatile and perhaps even more violent in
character.

Snator Tlm: ioxn. Mr. Secretary, the two primary cities in the
United States in which any foreign representative has official duties
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are, of course. Newv York City and Washington. Both of these cities
have laws paralleling the one we are now discussing. Also, the States
through which an individual must pass between these two cities now
have the same or similar laws.

lIow many other areas of our country would a foreign diplomat
normally be required to visit as a part of his official duties?

Mr. RuSK. Let me start, Senator, by saying that we expect our own
d(ilplomats abroad to travel rather widely over the countries to which
they are accredited, in order to become familiar with the country and
its people, and its economic and other activities. And in order for
our diplomats to travel abroad,.as is the customary practice in diplo-
macy, it of course is necessary for us to accord them free and easy
privileges of the same sort in this country. I would think the travel
of diplomats in the host country is one of the best established practices
and traditions of the diplomatic service.

Senator T'i'il to-n. Foreign diplomats have had little trouble in
this country, have they not ?

Mr. RUSK. We have had a very considerable number of incidents,
Senator, a distressing number in my judgment. I would be glad to
furnish the committee a list of these, for consideration, if it wishes,
in execute ive session, because some of these, I think, the committee might
not wish to make public.

We have liad, I think, far too many of these incidents. But again,
tie situation has been improving through the cooperation of civic
leaders and public officials in all of the States. There have been fewer
of these incidents in recent years than had been true for a while.

Senator 'IitriNron). Had the State Department made the proper
preparations in those specific instances in which there was trouble?

Mr. RrsK. I indicated earlier we do take some precautions in thin
matter when we know about the prospective travel. But, Senator, it
is deeply disturbing to me to have incidents arise because diplomats
find themselves often unexpectedly unable to obtain the accommoda-
tions or the courtesies which they would have expected any American
citizen would obtain. And this always comes as a startling surprise
to them when they suddenly encounter a situation of this sort.

Senator T'FuiRMoxN. Mr. Secretary, your presentation of the prob-
lems created by the unavailability of privately owned facilities to
foreign diplomats was most articulate. Is it your belief the remedy
shliold be in the form of national legislation?

Mr. RUSK. It seems to me, sir, in cases which affect travel through-
nut the Nation and peaceful intercourse with foreign countries and
exchange of travelers between us and foreign countries, that this is a
national problem, and could suitably be handled by national legisla-
tion. I think perhaps the most important part of it is a firm and posi-
tive affirmation by the Congress of national policy in this regard, be-
cause I do believe that the citizens will, themselves, do a great deal
to give effect to such a policy, if it is quite clear that we ns a nation
are united behind this policy.

I remember, if I may digress for a moment, that all of us who have
lad direct contact wi th these problems have gone through somewhat
the same experience; that in our youngest years we found ourselves
associating with children of another race, in terms of friendship and
cordiality, and then as we grew older we developed into a more isolated
situation on both sides. We became conscious of the difference be-
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tween us, and, understandably, tensions developed. Later many have
had the experience of again finding themselves as colleagues of mem-
bers of another race, whether in a university or on a job or in what-
ever undertaking it might be. And these tensions therefore dissolve
under the common interests and the common associations that come
through engaging in the same sort of work.

I think that if it is clear that there is a great national policy that
irrelevant considerations should not stand in the way of a citizen's
exercise of his rights, it will be discovered that nothing particularly
happens when people, all citizens, enjoy similar rights and privileges,
in response to or in pay for, shall I say, carrying the same burdens and
responsibilities of citizenship.

Senator TIIURMOND. Mr. Secretary, you are familiar with the 5th
and 14th amendments, both of which provide that no person shall be
deprived of life, liberty, or property, without due process of law, I'm
SUre.

fMr. RusK. Yes.
Senator THURMOND. You do not feel it is a deprivation to a person

of his property to force him to use it in a way he does not care to, to
force him to sell or to serve to whom lie does not wish to sell or serve

Mr. RUSK. Well, Senator, I-
Senator THURMOND. On privately owned property ?
fr. RUSK. Well, I'm not, again, an expert on the law on these

matters, because, at least having attended law school in an early year,
I realize there is a lot of law on these questions. But I would suppose
that there would be a deprivation to the citizen who is seeking normal
public accommodations if he is denied them on the basis of race, and
that one who is licensed to extend his services to the public may not
be entitled to restrict those services on the basis of race or religion.

Senator THURaMOND. Did you know in 1875 a civil rights bill, very
similar to this, was passed by the Congress, and in 1883 it was held
unconstitutional

Mr. RUSK. I have heard of that case, yes.
Senator THIIUv ND. Mr. Secretary, do you believe the sentiments

expressed to the State Department by foreign diplomatic personnel
and recited by you will be overcome if private owners are forced by
the National Government to extend services to such people against
their will ?

Mr. RUSK. I think it will be overcome to a very considerable extent.
I think there might be particular occasions where it is made quite clear,
even if the present bill becomes law, that particular individuals are
not welcome and this might serve to create some of the same types of
problems, but I would think that the affirmation of a great national
policy by all three branches of the Federal Govermnent would find
cooperation on the part of most citizens and these problems would
yield to the knowledge that this is what is expected in America and
tlere would he a steady diminution of this type of tension problem
in our country.

Senator THURMOND. Mr. Secretary, is it your opinion that the pres-
ent level of demonstrations will materially diminish if legislation is
enacted I

Mr. RUSK. I have no real way of knowing that, sir. I would sup-
pose that this would be the case, that they would diminish.
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Senator THURMOND. Do you think that legislation should be enacted
for the sake of ending demonstrations ?

Mr. RUSK. I think the demonstrations and the legislation are aimed
at the same thing. It is not that one is aimed at the other. I think
the problem here is what happens to an American citizen, as he
moves about the country, seeking normal public services and public
accommodations. I think this is where the point of relationship
comes.

And this gives rise to both the problem of legislation and the prob-
lem of making known through demonstration attitudes toward restric-
tions on these rights.

Senator THURMOND. Do you favor the demonstrations that have
been held and would you favor demonstrations in the future if this
civil rights bill does not pass?

Mr. RUSK. Well, Senator, there are various types of demonstrations.
I would not wish to make a blanket statement about all those that I
have known about.

But I would say this, sir: if I were denied what our Negro citizens
are denied, I would demonstrate.

Senator PASTORE. Do you believe in the Boston Tea Party
Mr. RUSK. That had a very wholesome effect on the situation.
Senator THURMOND. Is the chairman through or shall I proceed ?
Senator PASTORE. Are you through asking questions?
Senator THURMOND. No. I'm not through yet.
Senator PASTORE. Then continue.

- Senator THURMOND. Mr. Secretary, would you not agree that the
heightened feelings resulting from mass demonstrations which may
well be intensified from resentment of a dictation by the Government
are likely to result in as many, if not more, injured feelings to foreign
diplomatic personnel?

Mr. RUSK. I think it is possible, sir; but I don't believe that is a
problem which can be avoided in this situation.

We are faced with some serious problems that go to the heart of
the nature of our society, and I think they have to be dealt with. As
I indicated earlier, I think the foreign policy aspects of its are, in a
real sense, secondary to the great American aspects of it.

Senator THUR1MOND. Mr. Secretary, there are many who sincerely
view proposals for the National Government to force private property
owners to extend services on their property to persons against their
will as a deprivation of their property rights, without due process of
law.

Do you believe that the problems which you have presented here
today justify a legislative act which at the very least diminishes
freedom in the use of property which each property owner now has?

Mr. RUSK. Well, I could not agree, sir, that such a law would
diminish freedom. The purpose of law in a free society is to enlarge
freedom by letting each know what kind of conduct to expect from
the other. And it. is through our laws that personal freedom is not
only protected but constantly enlarged, so we can pursue our respective
orbits with a minimum of collisions.

I am thinking also of the private rights of those who seek normal
public services and accommodations, and are denied them for reasons
which I cannot see, for reasons which I don't believe our Constitu-

Stion can recognize.
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Senator TURMOND. You, of course, realize, that if this bill should
pass, it would deprive certain people of the use and control of their
property as they desire?

Mr. RusK. There is that element in it; but there is also the element
of the basis on which they seek the privilege of conducting business
for the public under our legal and constitutional system. I think
that, too, carries with it some obligations.

Senator ThURnMOND. Mr. Secretary, don't you feel in many foreign
countries they do not understand the structure of our Government;
that the two cardinal principles of this type Government are the
separation of powers of the three branches of Government-the Con-
grss, the legislative, that makes the law; the executive, headed by the
President, which enforces the law; and the judicial, which interprets
the law-and that each is supposed to be a check and balance on the
other; and that the purpose of this, as Thomas Jefferson said, was "to
prevent any one man from getting too much power"? And, he said,
"You cannot trust any man with power. You have got to chain him
down to the Constitution." The other cardinal principle is the division
of powers between government at the Federal level and government
at the State level; and under this second cardinal principle, the States
have all powers which have not been otherwise specifically delegated
and delineated and listed in the Constitution of the United States and
the amendments adopted since the Constitution was written.

Do you feel that people in other countries feel that the National
Government here should pass such laws, even though they contravene
our Constitution and the jurisdiction of that type legislation is re-
served to the States, and was so held in the case of 1883 in the decision
of the Supreme Court ?

Mr. RUSK. Well, I do believe that there is an incomplete understand-
ing abroad of our rather complex constitutional system in this country.

We frequently, in signing agreements-in almost every case-take
care of any reservations required, or any conditions required, by our
constitutional system. And there are some issues in our negotiations
with foreign governments into which we can go only to a limited ex-
tent, because of the Federal character of our constitutional system here.

But I do not believe that there is general understanding either here
or abroad that the Federal system itself prevents the kind of legisla-
tion that we have in front of us.

Senator THURMOND. Mr. Secretary, I am sure that you will agree
it does not take much of a prophet to foresee an act of Congress such
as this now before this committee will fail to change individual atti-
tudes, although it is conceivable that the full force of the National
Government may compel substantial compliance with the letter of
the law.

If offended feelings continue to result from acts or words which fall
short of assault or libel when persons use accommodations under pro-
tection of a national law, would you recommend national legislation
to correct such offensive individual conduct ?

Mr. RusK. I would think that it would be the primary responsi-
bility of the Federal Government to give deep and careful thought to
the protection of the rights of citizens of the United States. And
I am not pessimistic, Senator, about changes in individual attitudes
on questions of this sort; because so many of these individual attitudes
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turn on personal experience, personal discoveries about what relations
can be, about situations where it becomes obvious that there can be
good relations between peoples of different races and religions.

And I would think one of the things that can change personal opin-
ions would be an affirmation by the Federal Government of the great
primordial doctrines of our constitutional system.

Senator THURMOND. Mr. Secretary, you stated that the Communists
have made a major propaganda issue out of the racial situation in the
United States.

Do you have any indication that the Communists have assisted in
creating any of the demonstrations or in keeping them going?

Mr. RusK. I have no direct information on Communist individuals
involved in these demonstrations. It would not be the responsibility
of my Department to know that. I think another department could
better advise the committee on that point.

Senator THURMOND. Would it not be a good thing to find out, possi-
bly from the proper agency of our Government, and then broadcast
to the world what the Communists are trying to do here in this country
to create dissention, to cause demonstrations, to divide our people?

Mr. RUSK. I think that the rest of the world would put in its proper
perspective the knowledge that, at a time when we are trying to find
an answer to this great problem here in our own society, the Com-
munists are trying to disrupt and make that search for an answer
more difficult.

Senator THURMOND. Mr. Secretary, I have here a news article
distributed by North American Newspaper Alliance, on May 30, 1961,
more than 2 years ago. It reads as follows:

BERLIN, May 30.-Communist East Germany has opened an American Negro
agitation training center in the Saxony industrial city of Bautzen.

The center, masked as the Institute for the Advancement of the Negro Race,
seeks to transform the racial unrest in the U.S. South into a pdwerful Negro
nationalist movement.

Communism's new line, according to Western intelligence authorities, is to link
the U.S. Negro's fight for desegregation with the African Negro nationalism.

At Bautzen the Communists are training squads of African Negro agitators
who, after completing training in East Germany, will return to their home coun-
tries to await infiltration into the U.S. Negro population centers.

Trainees are recruited from African "students," several thousand of whom
have been brought to East Germany on "scholarships." They include Guineans,
Ghanaians, Congolese, and Togolese.

An Intelligence officer reported, "Some of those now being trained in East Ger-
many will be going to the United States, sooner or later, in official capacitleO for
the new governments in these African countries, and the rest are to be in-
filtrated by various means."

The Bautzen center is reported to include several American Negro Communists,
according to some estimates as many as 15. It appears that some are deserters
from the U.S. military forces. The rest have either visited Europe on tourist
status and then slipped into East Germany or have made their way to East
Germany from Africa and Asia, where they had been working as technicians or as
students.

A propaganda publishing house Is being operated in connection with the
Bautzen center. It is printing material for distribution in Negro lands calling
for solidarity with the U.S. Negro and the "building of a worldwide movement to
free the Negro race from white domination."

Intelligence officials attribute the Communist exploitation of U.S. racial ten-
sions to Gerhard Eisler, the former No. 1 American Communist who is now an
East German propagandist.

Eisler began urging establishment of such a U.S. Negro propaganda training
center at the time of the Little Rock school integration riots in 1057. There was
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conkderble skeptclsbi concernin tbe scheme Within-tbe-East -ermapy. V)0m.
iubnl~q.Prty1, howfVrfve r Op, th1. was Aote until. 8 moths ago.

The ContQg~ DwU1p, tbM terwt t4e simmering 1.. r 1c~l teuslbp; helped
Eislea win,2 pp2ro'bI ofW teIhtatiif1 w o We Adiancement of the Neorid Iace.

Msiser'4 ba cst*tt#&i itcCokdling to Intellfgence analyst, is2 to exploll white
teaistane- i1 the U.X outlito de ekr~att~p by' Negro [atiOPaliun.

Mr. Seexeta to Athat'.teit h66 the results of thi Conmnunist
froit.) KlHd lhy!,Pt~i of 42lich yowik afraa contributed to the mas-

kIVi ith
Mr. RUSK. Senator, as far as that particular effort is concerned, I

Would bnve tW be AdIvWdhis to whit We knfow about what in fact that
-J'haV6- beih& esWd -With'; the, 'act that the Conimunist world
j4 lihd 'tonl6 $ejbusdisit.oiptm ents and setbacks in the continent
bfAfr~aLLu khM MAH i Conil, and other countries. It seefis to me
on that continent today ,the coniitnmenit of those countries to freedom
Is stoti fli it' hdi'been i aolue tme, because they have had
notIik 'Jt6 t witi, ti'Ci mitiatn irld9, bh hindividually-many

studied' the-g iWd 'gvefininentally' 'throUgh attempts of the Com-
mvirist.i t,6 tsttblish A Obitioti in friCa1t6 know a lot about what

As I lnlicated e~iiejr' l nI he een deeply itn rested by the loyalty
of th'e Ngroes of th6''6ilted States tb the fiited States, even in the
face of one of thb inost harrowing problems which aiy people has had
to fac. And I woi ld suppose that there has been Comi~unist effort
h\re. 4 nd I ami site tlwe* are giheiN6w ro loomindhisth, uust as there
atet -lt f white' Comniuni&.' Butl it Is itot my improeion that the
problem here in this county 'strratis frdn a direct effort of theCom-
mun1ass to create a problem.. The problem was here already, and
needs to be sOved as all Atffic~n'p~* $&itdr Th~V8; o 4p 4 n-1 Fi ( roi, itIn comnmeuding our Negro

:~irS'n~tr Tid~b~p.:guir h]
people fr n,6 joiningthe Communist Party.
,-Mr. Secretary, during the last month a directive went out from an
airbwe in th United tatesy subject: "'Civil Rights Demonstrations,"

To AU Persosind ol, i[bk ],At Forc B6.e:
1n6tbe'eirnt of ci vii t rghbd nou4r ations In this area, similar to those which

have taklia plic In 'other ar&a of tMh Sout, the folt6wini is promulgated In the
Intbstpt ele welareoi the Individual and of the cmmand, because of the
poblUtlf of Inj y 6 t or 6 rehen Io for hose peIona involved:Ml personnel 6s 0e4 t6 [bibant Air Mre Base are instructed that they
wll 'ot patcipate hI any such dembstrton or to otherwise become involved
as i spectator or Jystander, Areas where demonstrations are In progrew are
declared to te off limits topersobriml assigned to this alibase.

Does that sound like ai logical directive to be sent out by an air
base? I

Senatort PAstoR. -Do you 'want him 'to answer the question after
12 o'clockI

S1)atorTUr MOWD. 1'h. bell wa s.tl ringing. I was hoping he
would finish his aftsvr- before the bell quit ringing; but since the
bell bos no topped, Mr. Charinan, I oha I discontinue, because it is
1o'lockan rievi te Se

Senator PATOaj. )ldr. Sclfiety, short while ago a colleague of
mine whispered something in my ear, and I axn going to repeat it
out loud, because I kree Wifth it: It -
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They feel that you have been one of the most effective witnesses
that has ever appeared before this Commerce Committee. They are
very much impressed with your facility of expression and with the
clarity of your thoughts.

It has been a very exhilarating and satisfying experience for me
and, I know, for the members of this committee, who congratulate you
and t),nk you for coming.

Senator CConmN. Mr. Secretary-
(Applause).
Senator CornIr. Mr. Secretary, on behalf of the minority, I would

like to say to you I was the colleague who whispered that in his ear;
and I meant it.

Senator TIIURMOND. Mr. Chairman, I want to say I had a few more
questions, but I have covered, I think, most of the areas I had in mind,
and I shall not ask the Secretary to return.

I do want to make this observation: That I see as usual the
audience here is packed with civil righters and left wingers, and the
outburst that just occurred is not only in violation of the rules, but
indicates the pressure that is being brought to pass an unconstitutional
civil rights bill.

Senator PASTORE. Wi tomorrow wi 'beaor Frank Morris
of Salisbury, Md., a d ayor Ivan Allen, Jr., of anta. The hear-
ing will be held n this room, room 318, at 10 o ock tomorrow
morning.

Until that t' e, the comm stan in
(Whereu n, at 12:0 .m., he c immittee was reesseto recon-

vene at 10 a.,July 198.)
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THURSDAY, JULY 11, 1963

U.S. SENATE,
CoMMtrrEE ON COMMERCE,

Washington, D.C.
The committee reconvened at 10:10 a.m. in the caucus room, Old

Senate Office Building, Ilon. Warren G. Magnuson (chairman of the
committee) presiding.

The CIAIRMAN. T1e committee will come to order.
We are pleased this morning to have the Honorable Frank Morris

with us the mayor of Salisbury, Md. Mayor Morris accompanied by
Mr. John Webb, chairman of the Salisbury Biracial Committee,
and Rev. Charles Mack, who is a member of the committee.

Our colleague and member of the committee, the distinguished Seii-
ator from Maryland, is also here. I am sure that he would like to
introduce the members to the committee.

Senator BEALL. Thank you, Mr. Chairman. It is a pleasure to in-
troduce Mayor Morris, of Salisbury, Mr. Webb, and Reverend Mack.
Mr. Webb is chairman of the biracial committee and Reverend Mack
is a member of the committee. I think Mr. Webb will speak for the
committee and the mayor.

The CHAIRMAN. We are glad to have you all here, gentlemen. I
notice that the statement will not be the personal statement necessarily
from the mayor, but this is a statement of the biracial committee.

STATEMENT OF HON. FRANK H. MORRIS, MAYOR OF THE CITY OF
SALISBURY, MD.; ACCOMPANIED BY JOHN W. T. WEBB, ATTORNEY
AND CHAIRMAN OF THE BIRACIAL COMMITTEE; AND REV.
CHARLES H. MACK, PASTOR OF ST. JAMES A.M.E. CHURCH AND
MEMBER OF THE BIRACIAL COMMITTEE

Mr. MoRRis. We have a dual statement. The first part of it is more
or less a history we would like to present by Mr. Webb. And then I
have a statement at the end concerning my own personal views.

The CHAIRMAN. That will be fine. We will hear first from Mr.
Webb, and then we will be glad to hear from you.

Mr. WEBB. Naturally Salisbury is proud to have been asked to ap-
pear before this distinguished committee on a problem so critical to
our Nation. We of Salisbury are also proud of what our community
has accomplished in the field of race relations. We hope that our
experiences can aid you in your deliberations, and other communities
that share the same perplexing problems.

At the same time all of us in Salisbury recognize that we have at
most made only a beginning, and that a long hard road lies still ahead.
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We have not achieved as much as we would like to have achieved up
to now in solving racial problems and there is effort ahead that dis-
mays the strongest. But we are confident that we have built in Salis-
bury an honest and a solid foundation of mutual confidence and co-
operation between the races, and that further progress will be easier
and more rapid because of that base.

'We understand that the committee is interested in exactly what
Salisbury has achieved so far. In order to understand this, the com-
mittee should know a little of our background. Metropolitan Salis-
bury is a community of about 25,000 people in the predominantly rural
section of Maryland known as the Eastern Shore. Of this population
about 30 percent is Negro. It is tidewater southern in its traditions
and in its customs, although Salisbury is the principal business center
of its area, and has some industry. Until the very recent past, the
community had deeply rooted and historic segregation in the conven-
tional southern mold.

An interracial commission was appointed by the mayor of Salis-
bury, predecessor of Mayor Morris, in September 1960. It became
countywide in its responsibility in January 1962. Shortly prior to
its appointment, the principal downtown lunch counters had agreed to
serve on a nondiscriminatory basis. There were some integrated
churches, and some integration of employment in isolated instances.
But to all intents and purposes, the lines of segregation seemed hard
and fast when coordinated work began on racial problems.

The commission was, and is, composed of responsible leaders of all
the segments of the community, both Negro and white. At its first
meeting, it established as its objective, the genuine and bona fide inte-
gration of the community, and since then the commission and commu-
nity have consistently worked toward that objective. In composition
the commission is biracial bipartisan, and completely independent and
autonomous. It has had the unswerving support of the political
authorities, especially Mayor Morris, but without any attempt to con-
trol. The program has also had the backing of practically every or-
ganization-business, charitable, and religious, Negro and white.
There has been a coordinated community effort.

As of the present moment, two and a half years later all the major
eating establishments in Salisbury serve any patron without disc imi-
nation, and have so served for more than 2 years. Generally, the
small eating places also serve both white and Negro, but, quite frankly,
our time and manpower are limited and consequently we have never
run a check on every dispenser of food to find his policy. Our limited
checks indicate that most have fallen into line with the major restau-
rants voluntarily, and, when we have gotten a report on discrimina-
tion, we have always to date been able to get the proprietor to adopt
a nondiscriminatory policy. There is not an absolutely clean slate,
however. We have a known holdout, not a restaurant in the accepted
sense'and probably not included in the scope of your bill, on which
we are still working, and there have been minor departures from total
integration which the commission has temporarily condoned, for prac-
tical reasons not here material, and which are now ended.

In the field of lodging, every hotel and motel accepts any lodger
without discrimination. This is applicable to the pools at the motels
as well. This policy has been in effect for more than a year.
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Entertainment is not as complete. Both major theaters seat with-
out discrimination, but one second-run house did not on our last check.
We are working to open bowling alleys. The only place for indoor
athletic events and other public affairs seats without discrimination,
but this is county owned and has so seated since it. was opened a few
years ago.

In the shops, Negro customers have been accorded the same treat-
ment as whites at least since the last war.

This is a r6sum6 of the Salisbury situation which would appear to
be affected by the bill which the committee is considering. Let me
briefly complete the picture. In the area of voting, the Negro has had
the franchise for many years. The schools are controlled by the coun-
ty board of education. In September 1962, five of seven elementary
schools were affirmatively integrated in all six grades-in other words,
Negro children living in the particular school district and in those
grades were assigned by the board to the school, and out of an all-Negro
school in the predominantly Negro area. Additional schools and
grades will be integrated in similar fashion this fall. These are steps
in a phased program which will result ultimately in complete integra-
t ion of all schools.

Commission studies resulted in the formation of a committee by the
mayor which will recommend a policy for provision of decent low-cost
housing. The commission has been working since last fall toward
establishing a nondiscriminatory policy of hiring and promotion
throughout the community. The major retail stores put on Negro
sales personnel before Christmas, and this has now been followed by
all the supermarkets. Now other major stores have either followed
suit or are trying to find qualified Negroes to hire. The commission
now has pledges also from almost every other major employer in the
community along the same line. It will not be easy to put Negro and
white on an identical basis for hiring and promotion at every level,
but we think we have made the major breakthrough.

Your counsel has asked the effect of all this on community stability
and on business progress.

As far as the community is concerned, certainly there are whites
who think the program has moved too fast, and some who do not want
it at all. Obviously also, there are Negroes who think it should have
moved faster. We all are agreed, however, that peaceful progress is
both more fruitful and more permanent. We therefore have tried
to move with care, so that white racists can find no appealing cause.
This seeming caution could have been a cause for complaint by the
Negro community, but the Negroes, and their leaders, have shown
great understand g and trust.

As a result of this, which I like to call responsible leadership, Salis-
bury has not had any demonstrations or any racial incidents of any
consequence at all, and I think that Salisbury today, from both the
white and Negro point of view, is remarkably stable in its racial situa-
tion, especially considering the highly publicized violence that has
taken place in other places.

I am not saying that Salisbury can be confident of its ability to
avoid strife forever, because like every community, Salisbury has its
share of hotheads and malcontents, or immature and thinking, both
white and Negro, and potential demagogs or rascals to arouse them.
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ut. I do believe that all responsible people, white and Negro, in
Salisbury and out, who know the Salisbury story, want to see this
community solve its racial problem as it is trying to do, and to this
ond will aid it to Ib nn island as a hope and a example.

On the business side, without question the program of integration
has not hurt the business of the community. We do not have figures
to quote but no restaurant owner has lost substantial business as a
result of integration. If any suffered a drop in trade immediately
after integration, it has been recovered, and several report substan-
tially greater volume. This is an interesting fact, because the Salis-
bury restaurants draw patrons from considerable distances, and until
recently only the Salisbury places served Negroes. This is either a
great tribute to the tolerance of the Eastern Shore man, or direct

Sdisproof of the claim that integration ruins business, because, while
Negroes patronize the Salisbury eating places, their trade cannot
account for any substantial volume.

The hotels and motels do not trace any business change to inte-
gration, and the stores which have employed Negro salespeople report
no related business loss.

I cannot say that there have not been problems and complaints,
from both white and Negro. But these have been small, and usually
handled by the local proprietor without difficulty.

Our method of approach to integration may have helped in these
solutions. In most early cases a group of business competitors have
all integrated simultaneously. The major restaurants were the com-
mission s Salisbury pioneers, although they were preceded by the
lunch counters by more than 6 months. Each restaurant signed an
agreement to serve without discrimination, reerving the right to
impose proper conduct on all customers. When all had signed, each
was given a photographic copy of the signed agreement. If any one
complained about service to a Negro, h6 was shown the agreement.
The sd mo device was used with the motels.

We integrated on a citywide basis at first, but Salisbury is a small
city. No restaurant is more than 10 minutes by car from its farthest
competitor, and most are closer. But when restaurants were inte-
grated, drive-ins were not. I do not see a completely valid line of
distinction, and I know that those eating places which were not in-
cluded when the major restaurants integrated in early 1961 did not
suddenly prosper because they were segregated. In retrospect I am
not at all sure that an integration facility by facility would have
made any real difference in any restaurant's business, but I know
that, as a practical tactic, it would have made our task impossible
when we were persuading the restaurants to integrate in late 1960
and early 1961, and tlhe motels in 1962.

Certainly there is a real fear of integration while competition re-
mains segregated, but our later experiences indicates to me that it
is given undue weight. And there would be no need to integrate
at once on a citywide scale, in a larger community; the community
area within the city would certainly be broad enough.

I hope that what I have said has been of some help to this com-
mittee. All that we have done has been without any statute or
ordinance to prescribe a code of conduct. It is the result of the
determination of a community to solve for itself a tremendous prob-
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lem in human relations, and the cooperative effort of the whole com-
munity, Negro and white, working together with trust and under-
standing toward this common goal. All of us have personal views
on this bill before you; we do not take an official position, however,
because Salisbury has already largely achieved the integration which
tie bill seeks to achieve. But if our experience can help our Nation
in this critical period we offer itgladly.

I believe Mayor Morris has a personal opinion so far as the bill is
concerned which he would like to read to this commit te if the
chairman would permit.

Thle (CHAIRmS.,.N. We will come t tile mayor in just a moment.
I do want to ask you a question. This committee, as I understand

it, was not set up by any law. Or was it by city ordimnuc? O(r was
it a voluntary group?

Mr. WIiiam. The commission was Ivally established by lit of the
mayor, sir.

'The AIRMAN'. The commissioner's committee f
Mr. W.:mn. It was the mayor's committee,. el simply designated a

group, originally of approximately 15. 1 can't tell y ou the figure
precisely.

The (1CAIR LMAN. There was no State law or local law that gave it
any official status other than the mayor's fiat

Mr. WEVYl. That is correct.
And the original appointment was simply n letter from the mayor:

"I'm appointing you to my committee (on Initercill problemss.' That
was the extent of the authority.

The CHAIR.AN. We have the same thing in my city of Seattle.
The mayor appointed a committee, although we have a very stringent.
Stato law on this matter, so they can work within the law and use the
law as a residual right of enforcement; they will do certain things
with the background that you have done without the background of
thoState law. Isthatcorrect?

Mr. ~Euri. .B. o had no law, only tho folre of moral persua-
sion, and, we like to think, the character of the Ipople who worked
together.

Tho CILu.MAlN. Thirty States do have tile laws, but as I under-
stand it, Mr. Ball, Maryland does not.

Senator BF.ALL. That is correct.
Tlhe C1AIRNAN. I was interested in your statement. You say in

retrospect you would have some doubts as to whether you could fave
don e fine job that you have been doing if you were required to do
it, or if you decided to do it facility by facility. This would have
been difficult, would it nott

Mr. WEBD. It would have been extremely difficult. In the early
stages, the first group with whom our commission worked were the
proprietors of tle major eating establishments. They felt very, very
strongly that unless all of them integrated together, they could not
none o them could integrate, even those who wanted to go ahead
with itf at that point themselves as a matter of personal policy. Unless,
we had gotten that coordinated agreement we could never have taken
the first step that we did.

The ClAIRMAN. Hasn't the experience been, where you have a great
portion of the owners to agree to cooperate with you, whether they be
from motels, restaurants or otherwise, that if there are a few hold-
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outs, then it becomes a real problem for those people in the same busi-
ness who want to cooperate ?

Mr. MORRIS. I think it is partially correct very definitely.
I think one of the things which my predecessor did which helped

this situation very definitely, and the same thing that we have done in
our community, any time we had a big job to do, we got the biggest
people in the community to do it. When you have your true commu-
nity leaders who not only lend their moral support but put their
shoulder to the wheel, even the big jobs come a lot easier.

We found this true not only in the racial field, we found it in the
field of a new hospital, libraries, civic center, whatever it is.

The CHAIRMAN. When you begin a community enterprise you get
the leaders first because they have more persuasiveness and influence
on the others in the same line of activity.

You say you have-
a known holdout, not a restaurant in the accepted sense, and probably not In-
cluded In the scope of the bill on which you are still working, and there have
been minor departures from total integration which the commission temporarily
condoned for certain pract ical reasons.

I don't like to put you in the position of making this public, if you
do not wish it. The committee would be interested in your statement
when you say "probably not within the scope of this particular legis-
lation." Could you say what type of activity this isi I don't want
to jeopardize your good work. Maybe you would like to keep it
quiet.

Mr. Wrnn. Senator, I'm an attorney, and the last thing that I would
offer to this committee is advice on the constitutional problems which
are here. I don't feel that I am competent, and I certainly haven't
had the opport unity to do the study.

But if this is based on the commerce clause, and if the test is sub-
stantial within the path of interstate commerce, then there is a very
serious question as to whether this particular institution to which I
am referring would fall within that,

The CHAIRMAN. So when you refer to this establishment, you are
thinking about some of the legal aspects rather than the practical
aspects

Mr. WEBn. I'm speaking essentially of the legal aspects when I say
it is not within the scope of the bill.

The CHAIRMAN. Then you say that-
both major theaters seat without discrimination, but one second-run house did
not on the last check. And we are working to open bowling alleys.

Are they now segregated ?
Mr. VER. Yes, sir.
The CHARMAN. Do you have separate bowling facilities?
Mr. WEBn. There isn't to my knowledge. Mr. Mack could answer

the question as to whether there are bowling facilities for the Negroes.
I don't believe that there are.

The CHAIRMAN. Do most of the bowling alleys have lunch counters
or snackbars?

Mr. W.Bn. Snackbars.
The CHAIRMAN. Most of them do, don't they ?
Mr .t'. W Bn Yes.
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The CHAIRMAN. I'm not a bowler----
Mr. WEBB. I'm not either, sir.
The CHAIRMAN. In any case, you are working on that now. But

would there not be facilities in most large bowling alleys other than
bowling, Mr. Mayor?

Mr. MIORIs. Our bowling alleys both have snackbars, the two of
them. loth those bowling alleys are located away from other type
businesses. The hours of the snackbar are the same as those of the
bowling alleys, and as a consequence no one would stop in there, so
to speak, to get a coke. They would go there solely to bowl.

The CHAIRMAN. The only place for indoor athletic events and other
public affairs, seats without discrimination, for this is county owned
and therefore you have better control.

Mr. WEBB. Yes, sir.
The (CHAmIR.IM .-What about the athletes in your high school or

your athletic events that take place? I'm quite interested in that.
We have many cases where we allow integration in order to look at
an athletic event. When you look at the players you sometimes see
segregation in its absolute sense.

Mr. WF.BB. There has been segregation. I would have to limit this,
sir to the high school.

'ihe CHAIRMAN. 1What about the Salisbury high schools?
Mr. MORRIS. Reverend Mack can answer that question.
The CHAIRMAN. Reverend, could you do that for ust
Reverend MACK. I cOn help you on the high school proposition.

We have had on a very small basis the exchange of games with the
Wicomico High School and our high school and we have had one or
two baseball games and basketball. There has been a small basis of
interchange there.

The CHAIRMAN. I)o you mean that the two teams have gotten
together?

Reverend MACK. Yes.
The CHAIRMAN. What about segregation on a team? Does that

still exist.?
Mr. WEBB. Yes.
Reverend MACK. At present we----
The CHAIRMAN. You say "we." Have you your own high school
Mr. WEBB. Yes. There is a Negro high school and a while high

school.
The CHAIRMAN. You have played a few games with the white high

school ?
Mr. WEBB. But the integrations of the schools has not reached the

level of the high schools at this point.
Reverend MACK. Until September.
The CIAIRLN. So therefore there would be no eligible Negroes to

play on the Salisbury High School in any event, and no white athletes
toplay in the Negro high school

Reverend MACK. That is correct.
Mr. WEBB. That is correct, sir.
The CHAIRMAN. Are they close together?
Reverend MACK. They are close.
Mr. WEBB. Physically they are about halfway across town apart.

That is about the best way I can answer you, sir.
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The CHAIRMAN. Don't students on one end of the town, maybe
white, go across town to the white school or vice versa?

Mr. WEB. Yes.
The CHAIRMAN. They may not go to the closest school because of

this segregation is that correct?
Mr.WEBB. That is correct. The high schools are still segregated,

and the Negro students, wherever they may live, go to the Negro
high school and the white students to the white high school.

The CHAIRMAN. You have gone so far, you state, that you had inte-
gration up to the sixth grade?

Mr. WEBB. In five of the seven elementary schools in Metropolitan
Salisbury as of this moment, and it will be increased by three addi-
tional elementary schools in the fall, and two more grades. It will
incorporate the junior high schools in the fall.

The CHAIRMAN. So that what we call junior high schools-I don't
know what you call them in Maryland-and high schools proper are
still segregated

Mr. WEBB. As of this moment. Tle junior high schools will be
integrated in the fall.

The CHAIRMAN. When you state in the beginning that Salisbury
was founded in somewhat of a background-I forget your exact words
here-of traditions and customs based on times past, which we hope
we can correct, you had some serious trouble in that town in the thir-
ties, did vou not?

Mr. WEBB. We are ashamed to admit that that is the case, sir.
The CHAIRMAN. So you didn't start with a community that was

somewhat, let's say, a normal U.S. community in this respect. You
started with a community where the tensions have been high for some
time.

Mr. WEBB. In the early thirties, there is no question of it,sir.
The CHAIRMAN. You say you are 30 miles from Cambridge. I am

not amiliar with thegeography. Would you be south or north ?
Mr. WrEB. We are south. We are located approximately midway

of the peninsula called the Eastern Shore, just below the Delaware
line.

The CHAIRMAN. I don't want to ask you about the situation there
because that is none of your responsibility, only that of th, citizens
of Maryland.

Mr. WEBB. This is in another county.
The CHAIRMAN. There are two different counties?
31r. WEBB. Yes.
The CHArIRAN. I don't think I have any further questions right

now.
Do you want to hear from Mr. Morris? I wanted to get this back-

ground and now -'e will hear from the mayor.
Mr. MoRnns. So much for the present facts on Salisbury. What fol-

lows is personal, and my own comments on the legislation before the
committee. To me, the bill as now drafted ignores the most important
factor-people.

In my judgment, the objective everyone wants is an atmosphere
where race no longer matters. This cannot be done by law, but only
by men,. Yet when you have a law, you take men out of the picture
and substitute the police court or, in this case, the district court.
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Progress in racial problems must come from the hearts and heads of
people. If we had had in 1980 such a law as this before you, Salisbury
would not be where it is today.

I do not question the need for a law such as this in some commu-
nities, but under this proposed law, there is no inducement to a com-
munity to solve its own problems, or to compel its leadership to take
up its fair load. There is no inducement for the blacks and whites of
a community to start the talks that are the real hope of future solu-
tion. Instead, social barriers are removed with no medium for easing
the shock.

If a community is genuinely trying to solve its problems, it should
be assured the opportunity to continue. Each community has its own
problems, which require different answers. Even to a community
such as our own, this bill could be dangerous in the hands of an agi-
tator. One real demonstration, and racial progress of years can be
destroyed. The protection against such setbacks is itself local prog-
ress toward integration.

My suggestion is that there be a flexibility in this bill, some kind of
safeguard to promote and protect local biracial cooperation in solving
the community's problems. How this can be done is something that
I am not prepared to suggest. I only know our own experiences.
Tempers are high, and there are both white and Negro extremists who
aro not. always responsible. Legislation should provide the tools that
can be used to attain the ends the legislation is intended to achieve as
well as establishing the standard of conduct.

The CHAIRMAN. We appreciate your suggestion, Mr. Mayor.
I do want to state that under the bill, at least in my interpretation,

initial reliance is placed on enforcement of State laws as they exist
and on community services before the Attorney General can bring
suit. We have to exhaust that means. Thie might give you the flexi-
bility that you are talking about. This is a matter for the committee
to examine.

Surely I think 1 would speak for every member of the committee
that. we have no intention of either denying or not encouraging some
of the things to be done such as you folks have done. This is what I
conceive to be part of thebill.

Of course you may have different situations. In many States we
have had this law on the books for years, even more stringent laws
than this. This is a mild law compared to my State where we have
serious criminal penalties involved. However, we have had no prob-
lem with it.

fMr. MnRRIS. I certainly concur with what you say as regards the
statute. Tensions are higher now, and this law is looked at more
stringently today.

The CHAIRMAN. In your particular area.
Mr. MoRRms. Throughout the whole country. Particularly in our

area; more than ever before.
The CHAIrMAN. One Senator testified that a residual right of

enforcement is essential for the achievement of rational peace through
conciliation and mediation. In other words, this is the backstop to
conciliation and mediation. I'm sure you agree with that.

Mr. MoRRus. Very definitely.
21-M4--88--pt. 1-22
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Thle CI.AIMAN. Does the committee want to ask any questions, or
do you want to hear from Reverend Mack ?

Do you have a statement you would like to make, Reverend, to add
to this

Reverend MACK. One of the things we have enjoyed on our com-
mittee is the fact that we have agreed at all times, as we have sat
together. Mayor Morris and I were talking about the statement that
we had on the end, and we agreed that in Salisbury we have been able
to solve many of ourproblems by sitting around the table and getting
a solution to tlem. We feel that that is the best method if it can he
done.

We concur, Mayor Morris, on having some flexibility in the bill.
But for God's sake, have some bill, something to fall back on in the
case where everything is stopped, where people are sitting around not
doing anything about the situation at all.

We are very happy with what we have been able to get done in
Salisbury and we are moving to a complete solution to our problems.
:Iut there are many places and we have many people who are not
content to sit around the table and not concerned about solving the
problems that are existing. Therefore, we must have some type of
bill, some type of law, that will give some type of fire underneath
those particular people.

The CHAIRMAN. We do not seek to discourage in any way, by im-
plication or otherwise, the kind of a job you have done, because even
if a law, I'm sure you will agree, is passed, we are still going to have
some problems. It is tlh residual right of some kind of enforcement
that probably helps mediation, conciliation, and coordination, just as
you are achieving, because as you point out, 30 miles away it is not
adequate.

Mr. MORRIS. Your wording of the backstop, I think, is real good.
However, I don't believe this should be used as the first line of defense.

The CHAIRMAN. Do the members of the committee have any ques-
tionst

Senator Monrony I
Senator MONRONEY. I'm very interested in the fact that you mention

that all citizens--
The CHAIRMAN. Sen. Monroney, before you proceed, the Chair wants

to recognize the Congressman from the district who is here with us
today, and who has a very deep interest in the problems that have
been proposed here.

We are glad to have you here.
Mr. MoRToN. Thank you, Mr. Chairman.
The CHAIRMAN. Your brother is on this Committee.
Senator MorroN. This isn't another "damn dynasty," I'll tell you

that. [Laughter.]
The CHAIRMAN. I'm sure, whether it is a dynasty or not, your

brother can give both you and me some good advice about what is
happening, which I understand takes place in dynasties.

We are glad to have you with us.
Mr. MorroN. Thank you, sir.
The CHAIRMAN. All right, Senator Monroney.
Senator MONRONEY. I was very interested in the statement which

was made that the colored citizens of your county have been allowed
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to vote freely and without any impediment. That has gone on since
1960, 1 believe ou said, in your prepared statement. Is that correct

Mr. WVma. No, sir.
The franchise for the Negroes, at least in our section-and I believe

throughout Maryland-has been granted freely, without any restric-
tion for at least 50 years.

Senator MONRONEr.. I couldn't tell. I thought it was rather recent,
but you said the Negro franchise has been effective for inum y years.
So it. is legal, historic, and accepted. They vote ii; about the same pro-
portion as the white citizens vote in the elections?

Mr. WrnB. Yes, and there has ever been any problem at all in that
regard. There is no poll tax, no restriction of any kind, Senator
Monroney.

Senator MONRONY. In my State they equally vote in the same per-
centage as white people vote without any impediments, poll tax,
literacy test or otherwise. Our integration problem has been mini-
mized. It. hasn't gone away but it has been minimized by the fact
that the voting right is the equalizer. In one place certainly the
colored man is equal in his citizenship rights and that is in determin-
ing to olect the officials who represent him. And therefore the buses
which occur in some sections where no progress has been made in
desegregation is easier to overcome because of this equality at the
polls.

Would you say that has been an important factor in your successful
desegregation in your county t

Mr. W BRR. Senator, the only way that I can answer you is that
this was not one of the irritants between the races to which we had
to direct our attention when we started trying to resolve our problem
in anticipation of what history, or what the newspaper today, shows
was going to come.

Senator fMONRONBY. If in all sections of the United States the
colored people were freely allowed to vote, and voted in the propor-
tion of their numbers to the proportion of whites, and were able to
register and did trgiser and exercise that franchise, don't you think
that our problems of working these matters out would be greatly
expedited?

Mr. MORRIs. I think anybody running for political office feels that
everybody has a vote. I think you grease the wheel that squeaks the
loudest. If there is a vote in there we are going to appeal to those
people and we are going to try to satisfy that group of people, who-
ever they are. I think what you say has a definite bearing on it.

Senator MONROxNY. It takes out the hothead element actually, be-
cause one is always able to lose a great many votes by being intem-
perate. Therefore you tend toward a more temperate approach I
would think, in matters that are highly charged with rational rela-
tions.

The statement that you make refutes some of the testimony we lhad
from the Attorney General and from his people, where you state spe-
cifically in your experience that when you have been able to get the
major restaurants to come along voluntarily, the rest have fallen into
line rather easily.

The testimony earlierr in these hearings has been that unless every-
body, big, little, grc-t and small, agree at the same time, that it is an
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impossibility to work these matters out. This was testified to by the
Justice Department as being their experience in various places where
they had demonstrations and great difficulty.

Mr. WEIBB. Senator, I can answer you again only in this way: We
are talking from the basis of our own personal experience, but we
have to put this into the context of the time.
r' We started working with the restaurants in the fall of 1960 and at
that time tempers were not as short, lines were not as drawn, and the
situation was enormously easier than it is today in communities that
have this problem of discriminatory service.

Senator MONRONEY. Have you had any sit-ins or threat of sit-ins
In'1960, as it may or-

Mr. WEBB. We have had one suggestion of a lunch counter sit-in in
the spring of 1960 which never materialized beyond a threat. That
was the spark that started the community thinking that it was time
for us to start doing something about it and anticipating and correct-
ing the difficulties, anticipating trouble, so to speak, instead of letting
it co ie to us arid then trying to solve it after it had come.

Senator MONRONEY. Would you say your job was easier then be-
cause there had been no widespread demonstrations and you were
working voluntarily with both races to try to settle the problem before
trouble occurred ?

Mr. WEBB. It is our feeling, sir, and here I think I speak for prac-
tically everyone who has worked with us in this problem, that any
kind of an outburst or demonstration or an incident of even minor pro
portions above just a little trouble, can cause lines to be drawn th,
make solution of these problems infinitely nore difficult.

We ih Salisbury are very fearful of iny kind of an incident occur.
ring in that community because we fear, as I said and as I believe
Mayor Morris said, that this could very well destroy all that we hav'
accomplished. These things can get out of hand so quickly.

Senator MONRONEY. I would like to ask Reveiend Mack: Do you
feel that in matters of desegregation of facilities accommodations
such as restaurants and hotels, that to be successful in a community
operation that there must be 100-percent compliance, or that substan-
tial compliance, say 75 or 80 percent, would effectuate most of the
desires for adequate accommodations and relieve the situation caused
by the denial of access to these accommodations to colored travelers
or colored people of that community?

Reverend MACK. I would like to answer that by saying that we have
a solution in Salisbury that we got the major restaurants to decide to
serve all people. The rtC fell in line. I don't believe if our city
would have been twice the size that it is now, if we had 25 percent or
30 percent of the restaurants who were continuing their segregated
practices, even though you had 65 percent of them open, I don't think
we would have been able to avoid the situations that we have avoided.

When we got the petition signed we had the restaurants that any-
body would have wanted to go to, or take'their family to. We had
the signature of those restaurateurs on that line, and so we didn't
have that to face.

But I feel very greatly where yqu would have 25 or 80 percent of
te restaurants continuing a segregated pattern that we would be able
'6 Aivert a strike.
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Mr. WEBS. Senator, might I supplement that a little to clarify my
own statement?

When I speak in terms of minor establishments I'm talking in terms
of the corner drugstore with six or eight stools at the soda fountain
in the areas that are outside the general pedestrian traffic, what I
would classify as the neighborhood drugstore. I'm not talking about
the restaurants that hold themselves out as restaurants.

Reverend MACK. May I just give an example of what I am referring
to?

Senator MONRONEY. Yes.
Reverend MACK. We have a drive-in that insists on continuing that

particular practice of segregation. Princess Anne is 14 miles on the
farther side of us going toward the Virginia line. Many of the stu-
dents from the Maryland State College who take part in demonstra-
tions in Cambridge, and what have you, pass through Salisbury right
by this particular drive-in. That has been one of our concerns, that we
might be able to open this particular drive-in in order that those
students might not stop there, because with all of our major restaurants
open, they are still looking at that particular place every time they
pass. Why is it that this place continually keep its segregated
pattern .

Senator MONRoNEY. And a demonstration against that might spread.
Reverend MACK. It could spread yes. :
Senator MoNRONEY. Putting it on the other side, would.you feel

that if 15 or 25 percent remained segregated, this would cause those
who had desegregated to return to segregation again because of busi-
ness and economic pressure , . . . , .

Reverend MACK. In our case, as we have checked with our restau-
rateurs, they haven't had any decrease in their patronage by desegre-
gating. I think most of our people are very happy now that they were
able to solve the problem the way they solved it. I don't think there
would be any chance of them wanting to revert back to their old
pattern..

Senator MONRONEY. The thing I was t-rying to get at was the hold-
outs, the 15 or 20 percent. Would that be sufficient economic pressure,
loss of business by those who were desegregated, to cause some slip-
page in opening al places to all races

Reverend MACK. I feel there would be a threat to it if the com-
munity were large enough to have some major restaurants failing to
comply with the request. But in bur situation they, were so small
hardly no one passed by anyway. So we are just working on that.

But if you are in a place where you have major restaurants ac-
tually continuing the pattern, I feel like it would be a threat to the
whole program.

Senator MONRONEY. As I understand,' the State of Maryland has a
law on accommodations, which I believe is effective now, is it

Senator BEALL. We have a law.
Senator MONRONEY. On the Eastern Shore?
Senator BEAL. On the Eastern Shore. We have a statewide law

on equal accommodations. The Eastern Shore excepted themselves,
and Salisbury is the largest city on the Eastern Shore.

Senator MONRONEY. So what you are doing is done without the
benefit of State law. But you stated, I think, Reverend Mack, that you
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felt it was necessary to have a backup law, either Federal or State, in
order to insure a continuing interest and effort in desegregation? Is
that correct

Reverend MACK. That is correct.
Senator MONRONEY. I believe the mayor stated that as well, even

though he voiced the opinion that the good would be achieved volun-
tarily, but the law may be necessary to move or keep this thing mov-
ing in areas where it is rather severe.

Reverned MACK. May I just add one thing? I think there should be
some protection for committees who are trying to work out their solu-
tion peacefully. I think maybe the courts or someone should decide
if you are making sufficient progress, or if you're actually solving your
problem. I doir t think you should be threatened continually when
you ar6 working like the dickens to try to solve the problem and then
somebody is continually calling you Uncle Charlie, Uncle Tom, or
something.

I think you should have some protection from the law, a bill or
something in regard to when you are trying to solve it yourself.

Senator MONRONEY. Do you mean that if the committees and groups
voluntarily are working, as you are working there, that there should
be some protection written into the law providing that the Federal
law would hot be applicable to that community-

Reverend MACK. No, I don't say that.
Senator MONRONEY (continuing). As long as progress is being

made?
Reverend MAcK. I think that every man feels like he is free.. For

instance, we have been working night and day in our community try-
ing to stAy ahead of any demonstrations or. any problem. If, for
instance, someone comes in and decides we are not working fast
enough, or we are not doing it the way they, wanted to do it, and so
they are free to, as a citizen, go in and attack us, or go on in and start
any 'type of demonstration that they want. I think if a group of
people in a community are working on the problem and they are
getting solutions to the problem, there should be something in the law
that those people should be protected and allowed to go on and solve
their problem in a peaceful way.

Senator MoNRONEY. You can't pass a law against picketing or
demonstrations.' Under the Constitution, people have that right.

Reverend MACK. That's right.
Senator MONRONEY. The biracial committees would have to dis-

courage that by provin that their work is effective and that they are
trying their best to achieve these ends with a minimum amount of
friction.

That is all that I have, Mr. Chairman.
The CHAIRMAN. That is exactly what the law says on that point.

On page 9, section 5 (e):
In any case of a complaint received by the Attorney General, including a case

within the scope of subsection (d), the Attorney General shall, before in.tituting
an action, utilize the services of any Federal agency or instrumentality which
may be available to attempt to secure compliance with section 4 by voluntary
procedures-

That is the community services--
If it his Judgm6it such procedures arb likely to be effective In the circumstances.
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Reverend MACK. Thank you Mr. Chairman.
The CHAIRMAN. That would be a further restriction on this bill,

where they would look at a community-I would hope this would be
so-like Salisbury, and say, this surely comes under this section.

Reverend MACK. I got a chance to read this bill last night after I
came here from prayer service, so I kind of missed that part of it.

The CHAIRMAN. If that language is not strong enough, I would be
the first one, with other members of the committee, to make absolutely
clear what we mean.

They speak of "Federal agency" and they mean the community
service relations. That is a point that you brought up and I'm sure
we can work that out.

Mr. WEBB. If I might point out in supplement to that, Senator, the
practical working difficulty which concerns me, at least, in this legis-
lation, is that someone who is not, in my mind at least, responsible,
and really genuinely seeking rational betterment but is seeking some-
thing else for some selfish motives-and unfortunately there are some
such individuals-the bill gives him a legal ground to demand of
some noncomplying restaurateur, for example, that he sette him.
Then if the restaurateur refuses to serve him, there is nothing to
prevent him frbm mounting a demonstration had hiounting full-scale
attack which could have been eased by voluntary action if there w6rd
some kind of a compulsion.

We get into the area-
The CHAIRMAN. He could do that now.
Mr. WEIB. He could do that now, but he does not have the legal

backing.
The CHAIRMAN. The Attorney General could surely dismiss, or not

entertain, let's say, such a complaint as that. .'The Attorney General
has discretion to act. . ..

Mr. WEBB. The problem, sir, is not the action by the Attorney Gen-
eral of the United States or by the appropriate State or local authori-
ties. The problem is the demonstration itself and the attendant off-
shoots which it can cause on the emotions of the community.

The CHAIRMAN. I would suggest that that can be done now and is
happening noW.

Mr. WEBB. It can, and itis sir. .
The CiManAN. Senator Morton, do you have any questions to ask

your brother
Senator MORroN. I notice you mentioned in your statement,. Mr.

Webb, bowling alleys as offering a problem on which you are working.
This bill actually, as I understood the Attorney General's testi-
mony a week ago Monday, would not deal with bowling alleys. So
your efforts will have to be above and beyond.

The CHAIRMAN. They will have to be voluntary in that case. I
forgot that. The Attorney General did mention that, in his legal in-
terpretation, this bill wouldn't deal with bowling alleys. So you
could do it on a voluntary basis.

Senator Thurmond.
Senator THURMOND. Thank you, Mr. Chairman.
Mr. Mayor, you made a very excellent statement here when you

said: . i
This cannot be done by law, but only by men. Yet, when you have a law you

take men out of the picture and substitute the police court or, in this case4 the
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district court. Progress in racial problems must come from the hearts and
heads of people. It we had had in 100O such a law as this before you, Salisbury
would not be where it is today.

I think that is an excellent statement. I think that represents my
position in this matter, that you cannot legislate some things that have
to come from the hearts and minds of people.

Furthermore, I think that under the Constitution, as the dis-
tinquished attorney, Mr. Webb, has argued this bill could not be
sustained on the interstate commerce clause.

For instance, a local barber shop or restaurant or a local business
serving local people certainly should not come within the interstate
commerce clause. I believe you would agree to that?

Mr. MORRIS. Yes.
Senator THURMOND. And I believe your attorney would agree to

that. Isn't this a matter that primarily should be left to each com-
munity, certainly to the State? We should not try to force a national
law through Congress because conditions are different in each State,
as you say, even in each community, and because of the question of
the constitutionality of it

Mr. MORRIs. I think what you say is very true. If it would happen
in the local and State level, then we would not need the Federal law.
But basically speaking, we have had almost a hundred years to work
out something, and the initiative has not been taken by the local
citizens or by the State citizens to perform this. That is the reason
in the next paragraph that I say there:

I do not question the need for a law such as this in some communities.
But in our own particular community, I think maybe we have been

a hundred years too late in getting started, but we did get started
3 years ago, and we have made great progress.

If the law had been put on the books in 1960 and we tried to
conform with it in 1960 and 1961, it would be a different situation.
We have taken it on a gradual basis; we have not depended on the
courts to enforce it. We have picked our key citizens; we have picked
outstanding business people, outstanding lawyers, merchants, out-
standing ministers, people from every walk of life, who are thinking
people and desire to bring about an atmosphere which we can get
along with. That is where our strength has come from.

In addition to that, we have kept the press informed of what we
were doing. The press has been a part of our committee. It had no
voice as such, but they were brought in on everything as we went
along. As a result, we have had 100 percent cooperation of the press.
They have printed the facts they thought were facts, and they have
left other things unsaid, because they knew we were working toward
that atmosphere. If we have this kind of atmosphere, we don't need
the law.

However, if Salisbury should stop tomorrow and say, "We are
through with trying to work out our problems," then I do believe
that there should be some compelling force by law, through the courts,
to force us to get on the movement again.

Senator TURMOND. As you say here, "If we had had in 1960 such
a law as this before you, Salisbury would not be where it is today."

Mr. MoRReI. If the law-
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Senator TIURMOND. In other words, a law that was forced would
raise tensions, would it not ?

Mr. MORRIs. Very definitely. And tensions are much higher today
than in 1960.

Senator THURMOND. The best way to approach the subject is locally,
through the people, through the hearts of the people, and not try to
pass a national law that would attempt to force people to do things
and would result in tensions.

Mr. MORRIs. As long as there is good intentions, and actions, and
results on the part of the local people.

Senator THURMOND. And that would vary-
The CHAIRMAN. If that was true, then the law wouldn't apply.
Mr. MORRIs. Then, you wouldn't apply the law.
Senator THURMOND. In different communities some are way ahead

of others and therefore it is a matter that really should be worked
out in each community, isn't it

Reverend MACK. May I
The CHAIMAN. Yes, Reverend. Go ahead.
Reverend MACK. I was in agreement with FMayor Morris about the

situation having to come from the hearts and minds of people, but
if you would indulge me just a moment, if you would let me use a
Biblical reference here, when God decided to deliver the children of
Israel from Egypt he sent Moses to talk to the heart and mind of
Pharaoh. When God found out Pharaoh was not going to listen
to the heart and mind, God had to drown all of them in the midst
of the Red Sea.

There are people, I don't know whether they don't have hearts or
minds, but they are not even going to think with their minds and
they are not going to let their hearts be touched with the situation
that is existing.

They have gone in the old pattern so long, so many years, that
there are communities that never would sit down and work on a situa-
tion as we have tried to sit down in Salisbury.

And so, unless there is some type of law that demands that citizens
of America be treated as citizens, regardless of race, creed or color, it
is not over going to be done and you can leave it therefore to a hundred
years for the communities to do something about it, and they haven't
done anything about it; they won't do in another hundred years, unless
there is some law that demands that a citizen of America be treated
as a citizen regardless of his race, creed, or color.

Senator THURMOND. Mr. Chairman, I have no more questions.
Thank you.
The CHAIRMA. The Senator from Nevada.
Senator CANNON. Mayor, Salisbury is only a short distance from

Cambridge. I wonder if you would be able to comment on how the
recent developments in Cambridge have affected that city's economy.

Afr. MORRIs. From the business standpoint?
Senator CANNON. Yes.
Mr. MORRIS. I am engaged in the wholesale plumbing, heating, and

supply business in Salisbury, a family-owned business. We have a
branch store-we have seven of them, and one is in Cambridge. Our
own particular business in there, we sell to the plumbing and heating
contractors. We do not sell to the retail public. Our business thero
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has dropped very substantially, as much as 80 percent off from when
it was on its peak, as far as the demonstration.

SAlso, our council in Salisbury has the district manager of the Acme
Stores. Their food business in Cambridge dropped as much as 30
t0 40 percent during the peak of the demonstrations.

'I.have been told' by a shoestore manager, a national chain shoestore
Manager, that he was working on his quota, and he worked on a quota
basis-I had one conversation with the gentleman, so I .am going
secondhand with it so to speak-anyway, he was going on t quota
basis, and on his quota, he was 165 percent ahead of his qiota for the
first 4 months. And theinthe freedom riders came into town, and
his bitiness dipped aid within the hext. 3 months he was' down to
less than 40 percent of .hls quota. Ile had gone from 165 down to 40
on a'yearlyqibta. . ,; ,

Definitely the demibontrations have a real effect. Certainly when
demonstrations are at their peak, you are not going to take your fam-
ily, normally speaking, down on the street to see what is going on.
You are going to leave your children home. You want your 'wife to
stay home. If yoi hav6 to go some place buy something, or do some-
thing,:you do only thb necessities. And iU you can avoid the area that
is troubled you are going to avoid it. It very definitely has an effect.
'I fact'I ddn't know of any business that won't feel the effects of

it, at least indirectly. Many will feel it directly. But whether it be
a doctor, a lawyer, merchant, or anybody, they are going to feel it
sooner or later ;' .

Senator CANNON. You completely disagree with Reverend Mack as
to the necessity tor legislation, as I understand your views. You feel
that ybu couldn't have gotten where you are had there been this type of
legislationohf thebooksi t '

Mr. MoRRIs. We don't disagree completely. We agree to the extent
that we believe the legislation is necessAry in areas where there is no
good faith being shown anid progress being shown. But we feel that
legislation maybe should put more emphasis and give more protection
to areas which are making an effort and are showing progress.

I can't say that we really made progress in the country, because we
hll know what the situation is. We know how long it has gone on.

I don 't think our fathers were as tolerant and as understanding as
we are, and I ari hopeful that'our children will be more understand-
ingand tolerantof the situations than I am.

We must continue this progress at a faster pace than we have in the
last hundred years.

Senator CANNON. You feel that if the law had been on the books,
you could not have made the progress that you made in your com-
munity?

Mr. MORRIs. If the law had been put on the books in 1960, then our
progress, I do not think, would have come as smoothly or as easily and
as far as it has today.

Senator CANNON. Thank you, Mr. Chairman.
The CHAIRMAN. What you are saying, in effect, is there should be

a law which would take care of these communities that haven't been
doing what you have been doing.

Reverend MAcm. That is rii t.
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The (CHAIRMAz. But that if there is such a'laNw there should be
what we like to call the flexibility to encourage communities to do
what you are doing.

If every community was like Salisbury, you wouldn't need any-
thing. If every community and every State had done what 32 States
have done in the Union, we would not do this.

I think I know exactly what you mean. The law isn't going to cure
everything. You are still going to have problems. I think on page
9, section 5 (e), we are trying to encourage people to do in other small
communities what you are doing. I think all of you will agree with
me that it is very difficult if you have a community of a million people,
a metropolitan center. Do you agree with me I see you do.

Mr. MoRRnI. I won't comment. I don't know what a metropolitan
center is. However, in every community, even a million people, there
are neighborhoods and there are conscientious people wh, work it outs
Certainly it can be worked out on a local level even in big cities, as th
mayor at Atlanta, I understand-- .

The CAixMAN. Off the record.
(Discussion off the record.)
Mr. WrsB. Senator, if I might try to explain my understanding of

what Mayor Morris is saying, you have to ast all this against this
historical perspective.: In 190 the pressure of the Negro movement
was on the restaurants and the eating places, if you will recall.

The CIauANM Yes. .. -
Mr. WaEB. Had there been a law such as the law which is presently

before this committee at that particular time, itwould have been very
difficult to get the type of individual working toward the solution of
the problem that the mayor was able to get, because of the situation as
it existed in 1960. These restaurants and eating places, and what is
before the committee today is only one segment bf a tremdfdous prob-
lemt which we have to face . , , : ''

We have to work in all the areas 6f that problem A we are working
in Salisbury. We need to work successful3Y in that area the type of
leadership that I think we have found in Salisbury in the other com-
munities of the country.

I think the mayor is simply saying that as the situation existed in
1960, the leadership would not have been available had this bill been
in existence. The leadership is tremendously necessary today to work
at future problems, and there are communities *hich even with the
lessons of the last 2 years have for one reason or another not been
able to produce the leadership. And in those communities I, for one,
can see no objection to such a law as this being imposed.

The COAnar~. Thank you very much.
Senator Hart
Senator HAI*. Senator Monroney was inquiring about the effect

of voting rights, fully exercised by Negroes in your community. I
understand that there is full opportunity and there has been for many
years in your community for the Negro to vote.

What is the situation in Cambridge with respect to that
Mr. WnBB. Senator, I must confess that I am not completely fa-

miliar with all the facets and aspects of the situation in Cambridge.
But as far as voting is concerned, there has been the same situation
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with respect to the Negro franchise throughout Maryland at least
for 50 years.

In theo early 1900's Senator Gorman attempted to put in a literacy
test as an attempt to perpetuate the Gorman machine. That was de-
feated. The Negroes had voted freely prior to that time. It was de-
feated prior to that time, and they continued to vote. That would be
equally true in Cambridge, and I believe throughout Maryland.

Senator HART. So that full opportunity to vote exists in both com-
munities. And it would not, therefore, be logical that one can avoid
this kind of crisis merely by having the fullest franchise. You avoided
it, but Cambridge hadn't.

Is that a logical suggestion 1
Mr. W.EBB. Senator I haye not really thought too much about this

voting, to be honest, for 22 years. My thoughts have been directed
entirely toward helping with the assistance of Mr. Mack, later Mr.
Morris, and a number of other people, to pilot Salisbury through
these perilous times, and problems that were not immediate problems
for us are things that I frankly haven't given very much thought
to. I am sorry, sir, I really can't answer that question.

Senator HART. I am curious as to the drive-in that the Reverend
described.that is passed every time a Maryland State student goes
by, where there is not integration. How in Heaven's name do you seg-
regate a drive-in I

Reverend MAcK. Just on service. They let you drive there, but
they don't serve you.

Senator HART. I beg your pardon I
Reverend MACK. Just on s. vice. They let you drive in, but don't

serve you. They pass your car when they come out to the car, just
pass by and serve others and leave you.

Senator Harr. Michigan now has a very distinguished citizen who
is a graduate of Maryland State. Perhaps the finest lineman in the
National Football League, Roger Brown. I am just curious as to what
would have happened if Roger Brown had driven in and they wouldn't
serve him.

Mr. MORRIS. Maybe he should have tried, Senator.
Senator HART. Thank you very much, Mr. Chairman.
The CHAIRMAN. Senator Prouty
Senator PRorUT. I have no questions.
The CHAIRMAN. We thank you all very much.
I think y6u have contributed a great deal here. Your suggestions

regarding this voluntary effort are of real importance to this com-
mittee.

Mr. Webb, if you will look the bill over again and if you have any
ideas on how we might improve the language for what we really in-
tend, as we pointed out here, we would be gladto have them.

If you are a practicing lawyer you might have a little keener knowl-
edge of this thing that some of us here who are lawyers, but haven't
practiced for a long time.

Mr. WEBB. Senator, I earn a living as a practicing lawyer. Some-
times I wonder, particularly in the last 3 to 4 months, whether my
profession is not this particular area here, and not the law. But I
would hope to return to it.
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The CHAIRMAN. You may qualify as an expert on this before you
are through. Thank you very much, gentlemen.

Mr. WFBB. Thank you, gentlemen.
The CHAIRMAN. Congressman Morton, do you have anything to add

to this?
Mr. MoRTON. Yes, Mr. Chairman, just on this question of voting.

There seems to be some question in the minds of the members of the
committee as to whether the Negro citizens on the Eastern Shore can
vote and are encouraged to vote. The answer is emphatically "yes."
Both political parties have organizations which are constantly trying
to register these citizens the same as anyone else.

There is no question whatsoever, in all nine counties of the Eastern
Shore, about this voting. They are encouraged to vote. We wish we
could get more of them on the books, and we wish we could get more
of them to the polls. This is true in both parties, a little bit truer, I
think, in mine.

[Laughter.]
The CHAIRMAN. Can I ask this question, Congressman ?
Mr. MoRTrN. Yes, sir.
The CHAIRMAN. I suppose we could ask our good colleague, Sena-

tor Beall. I wasn't quite clear how the State could pass a law, an
accommodation law and the Eastern Shore be excluded.

Senator BEALL. The Maryland Legislature last year passed an equal
accommodations law, but they also permitted, and it is not uncommon
in Maryland, to let certain counties exclude themselves. -Baltimore
City and other large counties have equal accommodations statewide
law. They exempted some 11 counties out of 23. We also have the
liquor laws in Maryland. We have 23 counties and Baltimore City
and 24 different liquor laws in Maryland. Each county writes its own
laws.

Senator HART. This is what is meant by the "Free State," Senator.
[Laughter.]
Mir. MORwoN. Senator, this is known in the State of Maryland as the

"exercising of senatorial courtesy."
Mr. WEBB. This, sir, is traditional through long Maryland tradi-

tion, that any county may exempt itself from the effects of a State law
if it so chooses.

The CHAIRMAN. I hope that doesn't spread.
Mr. WEBB. I am not sure that wasn't settled nationally in 1865.
The CHAIRMAN. If it spreads nationally, we will be in trouble, seri-

ous trouble.
Mr. WEBB. It doesn't apply to taxes, sit.
Mr. MORTON. Thank you, Mr. Chairman.
The CHAIRMAN. Do you have anything further ?
Senator HART. I was curious about State taxes.
Mr. WEBB. It does not apply to taxes, or criminal law, or there are

some emergency measures, statewide laws to which it does not apply,
corporate laws, criminal law, tax law.

The CHAIRMAN. Does the State accommodation law have criminal
penalties?

Mr. WEBB. It is basically an equity procedure sir.
The CHAIRMAN. Does it have criminal penalties
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Mr. WEBB. I don't think it does, If it has criminal penalties it
proceeds under the-I am ashamid to confess, sir, that I don't know
what the public accommodations bill as it came but of the legislature
was. . ( .

The CHAIRMAN. You were excepted I
Mr. WEBB. We were excepted and never got into it, : May I say

we were excepted, not through an action of the three of us sitting here
at the table, not through any deliberate position which our commis-
sion took, but this was the considered judgment of the elected repre-
sentative and senator from our county.

The CHAIRMAN. Thank you very much. We appreciate you all
coming. :

We still had hoped the mayor of Atlatta would be here. He did
have air trouble, so we will have to hear him later. The hearing will
resume tomorrow in this room at 10 a.m. The first witness will be the
Governor of Mississippi oss Barnett.

(Whereupon, at 11:27 a.m., the hearing in the above matter was
adjourned to reconvene at 10 a.m. on the morning of July 12, 1963.)
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FRIDAY, JULY 12, 1963

U.S. SENATE,
CoMMIaTEE ON COMMERCE,

Washington, DO,
The committee reconvened at 10 a.m. in the'caucus room, Old Senate

Office Building, Hon. Warren G. Magnuson (chairman of the com-
mittee) presiding.

The CIAIRMAN. The committee will come to order.
The Chair wants to announce first that it is, unfortunate we don't

have a larger hearing room in the two buildings than this. There is,
of course, a great interest in these hearings. We would like to accom-
modate all of the people who would like to come ii. ' I am afraid we
are just about loaded this morning to capacity. Unless there i§ an
objection from the committee members, I am going to have to ask the
fellows at the door to have them wait outside. In cape somebody
leaves, others can take their place. It is almost too crowded how. I
am sure you people will understand that we would like to accommodate
everybody but we just can't.

I would appreciate it if you would be as quiet and as orderly as
possible so that we might hear the witnesses and proceed with this mn-
portant business.

The witnesses for this morning's hearing, and the sessions that follow
on Monday and Tuesday, have been recommended to the committee by
the Senator from South Carolina, Mr. Thurmond. Mr. Thurmond
has some witnesses that he thinks will contribute a great deal to this
matter, so we have called them at his request.

The committee adopted this procedure to insure that when the final
decisions are made they will be done on the basis of the full record with
all the views that should be considered. We want to consider all views
on this matter.

The Governor of Mississippi was to have been the first witness this
morning. He is on his way up here, I understand, with the Senator
from Mississippi, Senator Stennis. It will be about 20 minutes be-
fore he gets here. We want to take advantage of that time.

We had listed another witness today, Mr. Sam. Hicks of the Eagle
Hurst Raikch, of Huzzah, Mo. He has a very short statement. We
would be glad to hear from him to fill in until the other witnesses
arrive.

All right, Mr. Hicks. We will be glad to hear from you.r .
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STATEMENT OF SAM. H. HICKS, EAGLE HURST RANCH,
HUZZAH, MO.

Mr. HICKS. Mr. Chairman, I have a statement I would like to make
before this committee.

My name is Sam H. Hicks; address, Eagle Hurst Ranch, Iuzzah,
Mo. That is in Crawford County, near St. Louis. I was born in
Jeffersonville, Ind., in 1892. I am 71 years old.

This statement is made of my own free will, and my trip to Wash-
ington is at my own expense.

I'm a director of the North St. Louis Trust Co., for 8 years; president
of the Steelville Telephone Co., 10 years; I own the Cuba Locker and
Ice Plant, Freezall Food Locker, Eagle Hurst Ranch, a 3,000-acre
farm and cattle ranch, and the Eagle Hurst Ranch Resort for the last 28
years. I was associated with the Hobart Manufacturing Co. of Troy,
Ohio, from 1925 to January 1 of this year, from which I have retired.
My connection was for 25 years as western manager, having at the same
time for 38 years one of the few available franchises granted by that
company. While having retired on January 1 of this year, I have re-
tained my financial interest and close connections with that company.

The great growth and financial success of this company over the
years is the background of experience that I am incorporating in a
book which I had hoped to give the title "An Opportunity in a De-
mocracy." However, should the proposed bill S. 1732 become law, the
title of this book then would have to be changed to "An Opportunity
That Existed When We Did Have a Democracy." Also, it is doubtful
the experience qtioted in this book would be of any future value. It
would be very misleading and ambiguous.

With reference to the resort business, one of several interests I hold
and operate, with approximately a million-dollar investment namely,
Eagle Hurst Ranch Resort, it has been. operated as a desirable, first-
class family resort for 28 years by refusing admittance of a minority
group of undesirable white people. Recent guests at this resort num-
bered 121, of which 119 stated emphatically they would not return on a
reservation they have for 4 days early in September if we were forced
to admit colored people or change our present policy of not admitting
the minority group of undesirable white people.

This same feeling has been expressed by practically 100 percent of
our regular guests, both individuals and families. You can readily
see, any law that would curtail the rights of private citizens to continue
to operate their,business as in the past, to protect their investment,
would definitely compel the liquidation of such businesses.

Our clientele are not travelers. They are accepted by reservation
only, and these reservations are acknowledged in writing, with such
restrictions set forth as we feel to be in the best interests of our business.
A copy of such reservation is attached herewith.

We employ approximately 30 persons at the resort, besides retaining
office headquarters in St. Louis, with employees.

We. have helped, in the past, a large number of both young men
and women to work their way through school and college through
employing them at the resort. We spend a great deal of money in
the maintenance and upkeep, purchase of food, advertising, both
direct and newspapers, and, of course, in taxes paid.
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I am not prejudiced against any color, race, or religion-
Senator TUuRMOND. Mr. Chairman, I see now we are going to have

people here today who are going to try to express themselves, as just
occurred then, by gasping at a statement that was made by the wit-
ness that he had no prejudice against colored people. I kindly request
the chairman to keep strict order. It is against the rules not to do so.

I would kindly urge the audience to respect these rules.
The CHAIRMAN. The point of the Senator from South Carolina is

well taken. I hope that the audience here today will observe the rules.
The Chair announced in the beginning that he hoped you would coop-
erate with him in observing the rules; otherwise the Chair will have
to enforce them.

Go ahead.
Mr. HicKs. Thank you.
I'm not prejudiced against any color, race, or religion. Neither am

I a disgruntled Republican trying to embarrass the administration. I
am, and have been, an active Democrat for 50 years, liberal with both
my contribution of dollars and personal efforts in behalf of what I felt
our Democratic Party stood for: Real personal freedom.

There is a very serious danger that the proposed bill, S. 1732, if
passed, would violate a right that our present laws hold sacred, the
right of free enjoyment of property.

Because of the indefinite nature of the administration' proposals,
as indicated during the hearings before the House Judiciary Commit-
tee, the Attorney General was very vague as to the line that would
be drawn between those having sufficient traffic in interstate commerce
to be covered by the bill and those facilities that would be too limited
in the scope of their operation to be covered. Many thousands of small
businessmen are at a standstill today, having built those businesses by
sweat and in many cases, at great financial sacrifice, anxiously await-
ing some definite word from this Congress for their survival.

I should like to refer specifically to the following parts of this bill,
S.1732:

PROHIBITION AGAINST DENIAL OF OB INTER'FERNCE WITH THE BIOBT TO
NONDISCRIMINATION

SEO. 4. NO person, whether acting under color of law or otherwise, shall (a)
withhold, deny, or attempt to withhold or deny, or deprive or attempt to deprive,
any person of any right or privilege secured by section 8, or (b) interfere or
attempt to interfere with any right or privilege sect'ed by section 3, or (c) intim-
idate, threaten, or coerce any person with a purpose of interfering with, any
right or privilege secured by section 3, or (d) punish or attempt to punish any
person for exercising or attempting to exercise any right or privilege secured
by section 3 * * *

CIVIL ACTION FOR PREVENTIVE RELIEF

SEC. 5. (a) Whenever any person has engaged or there are rea-.nable grounds
to believe that any person is about to engage in any act Or practice prohibited
by section 4, a civil action for preventive relief, including an application for
a permanent or temporary injunction, restraining order, or other order, may
be Instituted (1) by the person aggrieved * * *

S. 1732, section 2, paragraphs (b) and (o) are very vague. They
refer to "Negroes and members of other minority groups." Just
who are the other minority groups referred to? Is each individual
that has his pet peeve to decide if he is one of those minority groups?

The civil action would be the same as a. license by the Federal

21-544--63--pt. 1- 23
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Government to use a blackjack by some disgruntled or so-called
minority group, to be used on the person complaining with absolutely
no justification, ,though such nonjustified complaint would create
publicity and point a finger of scorn at a small businessman and could
be sufficient publicity to cause his business to suffer and, in many cases,
cause him to go bankrupt ais he would be unable to function and
otherwise survive publicity and the mighty hand, of the Federal
Government.

Sdich a law could oly be administered in the same manner as the
East German Communists operate: by building a wall around its
people.

In conclusion, I sincerely trust this Congress will not be stamp eded
or blackjacked by so-called minority groups through their threats
and rebellious actions toward individuals, businesses, and local
governments.

That is the end.
The CiAItriA. Thank you, Mr. Hicks.
Does the Senatoi from Oklahoma have any questions
Senator MONRONEY. DO .ou have any idea how many of 'your

guests are froh outside the State
Mr:'HiCki. A very small proportion sir. We are close to East

St. Louis, Ill: There would be a sMn i>prtlih of them froth that
section.

SSenator MowiN trY. Notin that are in transit; is that correct?
' Mr. HICKS. NO, sir; we fily take them by reservation.
SSenator MONRONId;. Yoiu refer to undesirable white clientele.

'Whlit dos that classificatioii include? '
'i 'Mr. HCKS. Well, sir drunks--
' Senator Mo RiioN~ . gamblers ? ': .

S'Mt. HICS. Such people as may come in in that manner; primarily
drinks.

Seiator M6irtEY. -But your bar against minority groups would
extend to colored in totality; is that correct?

Mr. HicKS. We barno. one that we feel would be a proper person
forour-- .

Senator MoIN oNEY. But all colored people would be excluded?
Even b~llege professors?

'iltRicKs. I beg your pardon
Senator MONRomwr; All colored people would be excluded ?
Mr. HIC;e. We have not excluded them. Fortunately, we have

not had the occasion.
Senator MONRONEY. ou have had no applications?
Mr. lHCKS. No, sir.
Senator MoROxEY. But jf yOu did receive them, the policy df the

resort, as I gather froin your statement, would be.complete srega-

tion? *
SMr. HIcKs. At this time,% .Y .
Sehator MONRONEY. You feel thdt the resort is covered by the bill ?

'rMr. Htotfs. Sir the bill is s ambiguous, I wouldn't know. I don't
tlifnk anyont would know.; . .
. etoir MoRONEfooiY.I I have repeatedly questioned the basis on which

the'Attorine General has urged passage of this bill, that is, the inter-
state commerce power granted th( Fede'rl Government under tle
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Constitution. Would you feel that your resort is in any way affecting
interstate commerce

Mr. HIoKs. I wouldn't know. As I say, I have studied this bill so
much that it would be very, difficult, and I would be rather afraid
to operate under such a bill, being so ambiguous I wouldn't know
whether I was violating the law or not.

Senator MONRONY. Your position-is it similar to the testimony
we had yesterday from the people of Salisbury? . They have done a
very fine job of desegregating lodges, hotels, eating places, on a volun-
tary basis. They felt t they would be handicapped some by law if
they had to urge people to do it; that they would stay back and wait
for the law tobe effective rather than cooperate voluntarily as they
have done.
: Is it your position that you are not concerned either way You

feel that segregation is necessary and you would want that continued?
Mr. HIoKs. Sir, I can only go by the clientele: 119 out of 121 in one

particular group volunteered to make that statement, that they would
not come to our place.

Senator MONRONEY. So you would not like it either through co-
operative action of citizens to try to bring about relief from the diffi-
culties that we suffer under segregation, or the law. Either one would
be contrary to your point of view? ., ' .

Mr. HICKs. Senator, I much prefer that the:Federal Government
not try to regulate an individual's business and let iis work our:own
business..

Senator MONRONEY. But you would still be opposed to trying any
cooperative means of obtaining desegregation in the. line of business
that you pursue in the resort .

Mr. HIFCK. I'm always cooperative' with anything that is good
for our country.

Senator MoNRONYr. That is all that I have, Mr. Chairman.
The CHAIMMAN. The Senator from Kentucky, do you have any

questions? - ,
Senator MRTrON. This one' hrase, undesirablee white people," and

then I see-.
Incidentally we are ne'hbors. Im right across the river from

you in Louisvile. My birtplaceis New Albany -
SYo 'also give your own political affiliation. This "undesiible

white people' does' mean Republicans, does it
Mr. oHIOK. Well, sir e have very few Republicans in our country.
Senator MorTON. I found that out. [Laughter.]
Mr, HICKS. I would like, if you will) the statement that I have left

out of here-I did not want to-IPmusmg my own initiative in this.
At a recent bank meeting this problem that we have right'now

before Congress is affecting our operations in the bank with small
business peoplein main ngloans and so forth very much, in that we
do not know where we stand as to what types of theee m ll business
are liable to remain in business if such alaw is passed. It is making
it quite difficult in lakiig loahs to such peo .. - ' .:i

The OCHArWrW You aid aware, Mr. HiFc,- that a law I consider
even more stringent than this on this particular problem exists in
82 States. . , , .

Mr IHtos. This same law, sir, was tried to. pass in our State of
Missouri atd it was just defeated by the congress there.
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The CHAIRMAN. It does exist in 32 States. Missouri does not have
it?

Mr. HICKS. That is right.
The CHAIRMAN. Do you employ people in St. Louis?
Mr. HiCKS. No more, sir. I retired for that reason.
The CHAIRMAN. Are you familiar with the fact, however, that

St. Louis and Kansas City have local laws?
Mr. i-H ... Yes, sir.
The CHAMRMAN. When you speak of undesirable whites, I believe

you used tho word-
Mr. HICKS. Yes, because that is a minority group.
The CHAIRMAN. In not admitting the minority group of undesir-

able white people, whom do you mean
Mr. HICKB. There is a class of people that roam around hunting

places to stay overnight, and so forth and so on, and, in particular,
drunks.

The CHAIRMAN. By this you don't mean a minority group.of white
people. You mean you pick them out as individuals ?

Mr. HICKS. Individuals, but they are certainly a minority of the
white people.

The CHAIRMAN. When you speak of minority groups--
Mr. HICKS. That is right.
The CHAIRMAN. Race and-
Mr. HICKS. Yes.
The CHAIRMAN. Do you exclude any white people because of race

or creed?
Mr. HICKs. No, not whatever. We never ask their race or their

religion at all.
The CHAIRMAN. In your place?
Mr. HIOKS. No, sir.
The CHAIRMAN. When you speak of undesirable white people, you

mean that the individual who may come in-
Mr. HiCKx. That is correct.
The CHAIRAN. You would reserve the right
Mr. HIOxc. That is why I used the term minority, because they

are certainly inithe minority.
The CHAIRMAN. You would serve the right not to take them?
Mr. HICKS. That is right, and we reserve the same right to remove

them from the place if they become obnoxious.
SThe CHAtIRMAN. You would have to have that right.

Mr. HICKS. That is right.
The CHAIRMAN. Senator Thurmond ?
Senator THURMOND. Thank you, Mr. Chairman.
Mr. Hicks, I presume from what you stated, you started out as a

young man in very modest circumstances, and what you have today
you have earned it through the great American system of private
enterprise?

*Mr. HICKS. I started in the great State of the gentleman over here,
in the hills of Kentucky. I went to Berea College. Yes, sir, and as

San'orphan; there is'no group that has helped me in any way, shape or
form

'Senator THURMONI. Did you start as a young man of moderate
'n ' did You inherit a fortune,'or have you niadb what you have

- ." . : ; .- . . , , - ., , ' ,

348



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

today through hard work under the American system of private
enterprise?

Mr. HICKS. Very moderate. I went to St. Louis 52 years ago and
walked the streets for 7 days without anything to eat.

Senator TIURMoND. You walked the streets of St. Louis without
anything toeat?

fir. HICKS. Yes, sir, and it wasn't indigestion.
Senator TiiHUROND. Today, I believe you state you are director of

the North St. Louis Trust Co.
Mr. HICKS. Yes, sir.
Senator TiIURaoND. You arp president of the Steelville Telephone

Co.; you are the owner of the Cuba Locker and Ice Plant; you are the
owner of the Freezall Food Locker, St. Louis, Mo.; you are the owner
of the Eagle Hurst Ranch; you are the owner of the Eagle Hurst
Ranch Resort; and you have been associated with the Hobart Manu-
facturing Co., a $77 million business, from 1925 to 19631

Mr. HICKS. Yes, sir.
Senator TKURMOND. And these things you have earned and brought

about because of your initiative and your talent and the opportunities
presented you under the private enterprise system that exists in
America

Mr. HICKS. That is right, sir, and that is to be the title of my book
that I am writing, "An Opportunity in a Democracy."

Senator THIURMOND. And you are writing a book called "An Oppor-
tunity in a Democracy" to show what a person can do who is willing
to work and use his talents and his initiative and who is willing to
apply himself to his business?

Mr. HIcKS. That is correct. And that the future still exists for him.
Senator THURMOND. Now, Mr. Hicks, if this bill should be passed,

forcing upon businessmen the edict of the National Government that
they are going to have their business controlled, that they are going to
be told how they are to handle their businesses, to whom they can sell,
to whom they can serve, do you feel that that will destroy the initiative
and the things that helped you to accomplish what you have done

Mr. HICKS. Without any question of doubt.
Senator THURMOND. Mr. Hicks, I observe that-you are very much

concerned over the use of private property.
I presume that you feel that the highest huinan right of man is the

right of private property and its protection against trespass and con-
fiscation, do you not I

Mr. HICKS. Yes, sir.
Senator THIURMOND. I presume that you feel that human rights

are based on property rights to a large extent, do you nott
Mr. HICKS. Very de'fnitely.
Senator THURiOND. I presume that you feel and know from history,

and from the record of the Communists, that in all Communist coun-
tries which have destroyed property rights, you will find that human
rights followed them down the drain, have they nott

Mr. HICKS. Yes, I do.
Senator TIIURMON. Mr. Hicks, if this bill should be passed, is it

not the entering wedge for the Government to control private prop-
erty

Mr. HICKS. I don't think there is any question of doubt but what
that is a starting of it,
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Senator TtURMOND. If the Government, this great .Central Gov,
ernment that has given you so many opportunities and enabled you
to accomplish, what you have, can tell you to' whom you can sell and
to whom you have to serve, then can't they also go further and tell
you the rates that you may charge. i , .

Mr., HIOKs. That is right, and the men that you are to serve over
your dining table.

Senator T rUBMND. And.will not also they have the right and go
further and tell you the type of menu, that you may have to serve I

Mr. HICKS. That is correct.
Senator TItidoND. Will they not possibly go further and tell you

who you have to hire and who you can fire .
-Mr. HioK . Correct. . .
Senator THURMOND. Will it not result, if this is carried to a con-

clusin, in tHe complete domination of private property by the Na-
tional G overnment, which is equivalent to socialism

Mr. HIOKS. That is myversion.
Senator TahuMOND. Mr, Hicks, I observe you stated that this resort

youhave now, that the people who come there prefer to be with peo-
ple of their own race, and that of the number you had recently, 121,
119--all but 2-stated that if it were integrated, that they would not
comeback : *

Mr. HxcKx. That is right.
*Senator THiuaOND. So:therefore, would this not be a destruction

of your privateproperty if the National Government should pass a
law of thiskind t

Mr. HOKs. Yes, sir.
Senator Tau utroND. Would it'not be a confiscation or the taking of

your private, property by the National Government if they can cause
you to lose 119,out of 121 clients whom you have had to visit you there
and iveyoubusines? : ,
,' Mr. HIons. That is our feeling.

Senator TaURMONo. I believe you now said you employ 80 persons
at this resort, besides your office force in St. Louist

Mr. Hroxe. Yes, sir.
SSnator: TgaoMNm. If your business closes, what would happen to

the'seeniloyeest
Mr. HI S. Well someof those employees are part-time college peo-

Spile tht we have heled to put through college year after year. There
would be no further jobs for then, because I would close my busi-
ness.
. Senator TaHU oixD. I believe you, of course, i a, business of this

kind would nat lly spend a large amount of money for food, main-
tenance and upkeep, for advertising, and taxes and this pftha
kind. Would of these businesses le handicapped and destroyed
so: ar as your business i? concerned ifthis law prses) .. .

.i r.i Ye. Yesnd bet two or tree other resorts in our area,
wenearly support tbaconjninty* ,

SSeriator TiiMO . You practically, suppo thaticommu lty.

8a.yno "r e3roi MD.; t. wcdQ Idh nppe , to tis wonuni th en
if our nes6 i; ced, to cloee by the passage of a law like tis by

j~.votmdmsines is
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Mr. HiCKS. Those people would have to go on Federal relief.
Senator THuxoMND. Mr. Chairman, I, again 'ask t have order in'

the room.
The CAIRMa. I am going to have to ask the audience to maintainorder. I kniow that all of ou do have 'some feelings about the wit-

ness' statements u express them. We 'are-so crowded in here
we have to abide by the rules strictly, and I hope yjii wi.

Senator TaunM op. I obseve you stated if 'our statern t~ihat
this ciii action would bs the same as a licenMea bythe Federal ie
mentor the use of a gun or blaekjccka" to by .oe dis~runtd
so-called minoiy group to as prsonal compolait ,with
absolutely no reason or justifloation, thog nit -
plaint would create publcity nd point t a r o scorn at aIalbusinessman ad can be suffient publicity to1caise his busmees to
suffer and in many cases cause himn to,go ba drup't aAh ~6wul4 be
unable to fnncially and otherwise survive pub4jity and the hty
hand of the Federal Govnment,

Air. Thcxo.-
Th CAIRMxAN. Let him answer that qution.
Mr. Hioxs. Yes.
The C aAnuir . I am, oing to ask the audipnc to pl mantain

order. We are going to have to clear mhiost of yoi out of the room if
you don't, because it is so crowded.

Thank you.
Senator TnutnoNn. r. rChmaz,'I merelyaw Iathe" s~dI

wEsTprepatg to ask a question.
The Ctuis~if. He said yes.
Senator ThamxoND. He answered prematurely.
The CnI.uwAw. Excuseme.
Senator TnmxoND. That is the statement y de l
Mr. Hioo. ,Correc,.

Seati' T iioit~'Mr. HIcks' if tha ~tionki G~e~ieige
into a field of this kind isn't it inv the th and t~e 4ed-'
ments to the ConstittNAbi wi:- h proF eh ylPqrsi sl bde-
prived of. life, liberty, i; jprty %+ithut d4ie* 6oe f Iaw?

mrl. HIs'. That ism, yveion.
Senator Tn'rmiom. Snder the witild

a person have'to omet dwand contrl yuu.Prite, osand
takeover yoit busins,, o o speak,' aVd dictaeow it would be
operatedI

Is there any provin tha you know' of "-in te4 ',Co tti i to
thAteffectt

Mr. MHcWs, None'h4atsoever.
Senator TnmRmoN r. Iticks, in8Thid nOt 0 te hie p

a lw simqar to ihis iii'd. in 183 th OSupme CoI c
invalid and tuiconstitutioal - Ve'r thil 1,60

Mr., ThciA. tbelii une he1t meimX Hicks; 141" "h . ;'
Sfna tM. cs s it fCL'y t"i6 who are

prone otmg thxi 1u1 that the Supreme Cout t wuld i
the dciplo" N' caseae an itt C at fstE jtI7os,~ac,

it's,1Ir. rc!y. Zee rdnanf
s'i1,tt 1O iife ot,, 4stl : rs&i in 'onr;ta'~41 ~rt~.Cd ~t-b the pey

-:
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decisions until ne\w facts are brought out to change the situation
such thit the Court should reverse itself

Mr. HICKS. Yes.
Senator TIIURM6ND. Mr. Hicks, I believe the Legislature of the

Statfeof Missouri'~fused to pass a law of thiskind, did it hot?
S'r. HtcKS. Tha'isright. Recently.
Senator TuRURMONDI And although the city of St. Louis aiid iaybe

some other cities in the State of Missouri h]av such a law, the people
as aiwhole in the State of Missouri, do n6t want this kind of law
and their representatives in'the 16gislature refused to pass it?

Mr. Hicks. As they indicated so, the legislature refused to pass it.
Senatbr TnUROND. So if the National Government passes this law

as indicated here, will that not be forcing on all the people of Missouri
a law they do not want ?

,Mr.' hcKs. Most of the people, yes.
Senator TnauiRmOb. Thank you, Mr. Chairman.
The CHAIRMAN. Does the Senator from Alaska have any questions
Senator BARTLMr. Mr. Hicks, have any Negroes ever stayed at the

Eagle Hurst Ranch Resort
Mr. HICKS. NO, sir.
Senator BARTMEr. Have any ever sought idmittance
Mr. HICKS. I didn't hear you.
Senator BAmTLET. Have any ever tried to?

, Mr. HIcKs. Over telephone only.
Senator BAwrrTLT. Have any American Indians ever stayed at the

resort
Mr. HICKS. No, sir.
Senator BARTLrrE. Have any ever sought to?
Mr. HICKS, No, sir.
Senitor BATTLzrT. That is all.
The CnraRMAN. The Senator fromnNew Inampshire? le was out

of heroo;. .
Senator COroN. No questions Mr. Chairman.
T e CAIRMAN. The Senator irom California?
Senator ENL. Mr. Hicks we have a public accommodation law in

California which is tougher than the one here proposed.
The Senator from Washington, the chairman of this committee, has

stated several times that Washington has a public accommodations
law which is tougher than the one here proposed.

We have a great many places such as yours in the State of California
that cater to various groups. 'This Eagle Hurst Ranch Resort, I
would assume is a guest ranch. Is that what it is?

At any rate, as far as our experienIe indicates in California, we
haven't had our people operating similar types of establishments go-
ing broke because of the existence of a California law that is at least
as strong and stronger than the one now proposed. Why is that so?

Mr.I HoIs. You can do many things in California t at we don't
do.

Seniat6r ENiLE. You think it is a difference in the complexion of the
population, is that itt

Mr. HICKs. I think it is a.difference in the population, because you
have ihi bvergrowti from iall ovir:the country. W4I'iaie more native, ..) , . ., . .. . . . .. 

.
,
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people in our State that have been raised, born, and made a living, and
educated in that State.

Senator ENGLE. Do your guests come from Missouri exclusively I
Mr. HICKS. I would say 95 percent.
Senator ENOLE. We have a tremendous minority population in

California.
Mr. HICKs. I know you do.
Senator ENOLE. I have the second largest Mexican city ini the world,

outside of Mexico City itself. I have the second largest Chinese com-
munity, outside of the Far East, and we have a very large Negro
community, especially in Los. Angeles and in the east bay of San
Francisco, the bay area.

We haven't had our people going broke and having to close their
establishments. That is the reason I ask you this question. Can you
tell me why they will go broke in Missouri and not in California, and
my folks came from Missouri.

Mr. HICKS. We are not competing trying to compete with anything
in California. We have a very fine high-class family place which we
are trying to keep in that manner. We are not competing with any
other types of businesses whatsoever.

We perhaps could make a whole lot more money if we took every-
body in, but we are not that hungry.

Senator ENGLE. Just one further question, Mr. Chairman. In read-
ing this bill, are you convinced that you would fall within it?

Mr. HICKS. It is so ambiguous I couldn't tell. But I would be
afraid 1, operate if that bill was passed, because the bill in itself, I
doubt- -i listened to the Attorney General's version of it, and I
couldn't get anymore out pf it than I know is my own feeling about
it, that I would hate to operate under it under the statute or status
that the bill is in itself, and particularly that part of the bill where
you can indict a man for just about anything that some disgruntled
person might want to indict him for, the same as suing him.

Senator ENOLE. Do you mean to say that you tould go out of busi-
ness even before that question was tested in the courts I

Mr. HICKS. I didn't say I would go out before that was tested in
the court, but I would hesitate to put any additional investments in
it to operate on the version of what might happen with it.

Senator ENGLE, Thank you, Mr. Chairman.
Thank you, Mr. Hicks.
Mr. HICKS. Thank you.
The C1HAIRMAN. The Senator from Vermont.
Senator PROUTY. Mr. Hicks, you said you were a lifelong Democrat.

I'm a lifelong Republican, and for that reason I don't wish to engage
in any prolonged colloquy, because it might take on partisan over-
tones. I do have one or two questions I should like to submit.

You say in your statement that your clientele ire accepted by regis-
tration only, and that a copy of the registration form is heiewith
attached.' Now, I don't find tlat form..

The CHAliR AN. We have it right here and we would be glad, i
there is no objection, to put it in the record.
Mr, HICKS, I hlve some additional onesifyou wish;
The OCAIRAN. -Would you leave few additional nes ' ,
Mr. HICKi Thank you.
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Senator Xlott'#. 1Mr. Hlicki, you suggested'also that you are con-
need with, a bank which is faced with somne problems, or will be faced
wifh-sbome pioblem6' if tbe pror'ad legislation is enacted into law.
You1 also referred tWa minority group of undesirable white people.
Do gny members of that minority grop do business with your banikf

x r. caxo . I oino no ,sr.I'4 not a tellr of the0 bank in any
manner, shape orform.

Whenf we ntak oft & inority g rou' of white people, we know if a
mian should ome~ifi drunk, 'or boisterous,; or'such as thht we feel that
we have that right to refuse him or to put him' out of t'he place.
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That is what we determine a minority group of whites.
Senator PROUTy. Do you exclude members of any race from doing

business with the bank I
Mr. HICKS. No, sir.
Senator PRoUTY. That is completely integrated?
Mr. HICKs. That's right, yes. There is no reason for that, no.
Senator PROuTr. Thank you.
The CHAIRMAN. The Senator from Nevada.
Senator CANNON. Thank you, Mr. Chairman.
Mr. Hicks, you indicated that you are a director of the North St.

Louis Trust Co. Is that a lending organization
Mr. HICKs. It is a bank and trust company.
Senator CANNON. Do you make any discrimination there in the

people to whom you make your loans?
Mr. HICKS. No, sir.
Senator CANNON. And you, of course, naturally make a profit from

that?
Mr. HICKS. Except the only discrimination we make there is a

good loan.
Senator CANNON. As president of the Steelville Telephone Co., how

many customers do you serve by that company ?
Mr. HICKS. We have about 2,800.
Senator CANNON. Do you have any discrimination in your service

there?
Mr. HICKS. No, sir.
Senator CANNON. Do you serve anybody who puts up the money;

is that right?
Mr. HICKS. That's correct.
Senator CANNON. And I presume that you have made some money

out of the telephone company over the years, have you nott
Mr. HICKs. We are'operating in the black, the only one in the State

of Missouri. Independent, that is.
Senator CANNON. What about the Cuba Locker and Ice Plant.

How big an area does that serve
Mr. HICKS. That serves about half of a county.
SSenator CANNON. And do you make any restrictions there as to the

people you serve?
Mr. HICKS. No, none whatever.
Senator CANNON. You serve anybody who is willing to pay the

fee?
Mr. HIOKs. That's right.
Senator CANNON. What about the Freezall Food Locker in. St.

Louis
Mr. HIows. That is the same thing, t, it is a freeze locker and proo-

essing plant.
Senator CANNON. You serve anybody who is willing to pay for the

service there?
Mr. Hiox,. Yes. .. . : .:.
Senator CANNON. And your ownership in these bsinesee are some

of the things that have helped you to acquire the position in the com-
munity that Senator Thurmond described recently? Is that oorrntc

Mr. HIK. Assume so.. ,
..,
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Senator CANNON. What about the Eagle Hurst Ranch? You say
3,000 acres of grazing and cattle raising?

.Mr. HICKS. Yes.
Senator CANNON. Do you engage in any of the Government-support

programs
Mr. HICKS. I have never taken one single dollar from the Govern-

ment in my entire life for any purpose.
Senator CANNON. In the way of support prices t
Mr. HICKS. No, sir, never. I wanted to be an independent operator.

I want nobody to interfere with my business.
Senator CANNON. What about the Eagle Hurst Ranch Resort? Do

you have any Ic ans there that are insured
Mr. HioKs. I don't owe any man in the world a dollar.
Senator. CANNON. Have you ever had any loans through any source

that have been insured in part by the Federal Government?
Mr. HICKS. Never, never.
Senator CANNON. You have not participated in any of the Federal

programs--
Mr. HICKS. Never, never in any Federal loan, in any way, shape,

or form.
Senator CANNON. Do you think that there would be a legitimate

basis of distinction if a person were accepting loans through SBA or
other types of loans ?

Mr. HICKS. No, certainly not.
Senator CANNON. You wouldn't see any point of distinction there

at all?
Mr. HICKS. No. That is a good law and it has its place.
Senator CANNON. And would you see any point of distinction if a

person who had a FHA loan, let's say--
Mr: HicKs. No, none whatever.

'Senator CANNON (continuing). On their ranch ?
MtM. HICKS. We take FHA loans in the bank.

SSenatoi CANNON. Of course, FHA loans are made possible by the
taxes that everybody pays, irrespective of race, color, or creed.

Mr. HICKS, Thats rlght. 
-Senator CANNON. But you still think that there should be a dis-

tinction, then, inthe areas of services
Mr. HICKs.. I didn't get that question.
Senator CANNON. You still think there should be a distinction,

though, in the areas of service as to people who will or will not serve,
based on their own particular desire?

Mr. HICKS. Well, yes.
A man has a right to make his loan where he sees fit, and if he is a

gooddrisk, whether by the Federal or by the independent bank.
Senator CANNON. In your Eagle Hurst Ranch Resort, do you have

any type of exclusive license there from the State licensing agency ?
Mr. HIoKa. The only licenses that we have there are for sanitation

and operation. We have a county license to operate, the same as any
siHall business, or anybusiness would have.

*'Senator6VQAxoxN. Are those nonrestrictive licenses so that anyone
cdtld go inwho was willing to make an investment and secure that
type of license

Mr. Thoxs. Well, that is for any business, yes; whether a grocery
store or filling station.

* - * ' . I!
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Senator CANNON. What about a restaurant? Is that a restrictive
license?

Mr. HICKs. No; it is not a restricted license. The only license is,
of course, your sanitation license.

Senator CANNON. Do you serve liquor there?
Air. HICKS. No, sir. We do not serve or permit it.
Senator CANNON. You don't have a license for that?
Mr. HICKS. No, sir; we don't. And that is one of the classes of

people who we consider undesirable, is those people who want to make
use of that.

Senator CANNON. Would you consider that your business is affected
with interstate commerce?

Mr. HICKs. At the present time, no.
Senator CANNON. I think you said in answer to a question of Sena-

tor Engle that approximately 90 percent of your customers came
directly from St. Louis

Mr. HICKS. Ninety or-better than 90 percent, I believe.
Senator CANNON. Thank you, Mr. Chairman.
The CHAIRMRAN. The Senator from Michigan.
Do you have any questions?
Senator HART. For the benefit of those who drink and those who

don't drink, I think we ought to get the record straight. This bill
would prohibit discriminatory treatment on account of race and color,
religion, or national origin. You have been emphasizing the
drunkard. This bill doesn't prohibit you in any way from excluding
the drunkard.

Mr. HICKS. I have no objection, sir, to what the bill sets forth. I
do, in its penalties set forth, of having someone to use his own judg-
ment as to whether you have discriminated or that you are thinking
about discriminating, as it says in here, where the wrath can be
brought down upon your head for that thinking.

Senator HAmr. I'm not sure that I understood the answer.
Do you support a bill that would enable a Negro serviceman, travel-

ing under military orders, to get shelter in your in ?
Mr. HIcKs. No; not in my place, because of the nature of the busi-

ness in'itself. He would not be, for any reason, to come there, because
it is by reservation only.

Senator HART. That was a circular answer but I think the answer
is you wouldn't give him shelter. You don't want to be compelled to.

Mr. HICKS. That's right. I don't want to be compelled to give any-
body shelter, any person.

Senator HArr. Long before there was a Federal Government there
were inns. One of the obligations of the innkeeper was to shelter the
traveler. Somehow or another in the course of centuries we have lost
touch with the very traditional, very old common law obligation.

And for the life of me I don't see why you would want to write a
book about "An Opportunity in a Demoracy" unless you co0ultd ut
into that book a chapter that would describe the opportunity that a
Negro citizen in a democracy could enjoy. I would think you wouldn't
want to write a book unless you could state, honestly, in it that color
of the man's skin in a democracy ought not and does not bar him front
equal treatment.

What kind of book would it be? It would be a mislabled book,
wouldn't it
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Mr. HICKs. I have no objection to the man's color. I do have an
objection to the Government passing a law that says, to regulate my
business the way I want to operate it. Any business. That is my
objection.

Senator Hawr. Thank you very much.
The CHAIRMAN. The Senator from Maryland.
Senator BEALrI. I have no questions.
SThe CHAIRMN. Are there any further questions by members of

the Committee?
[No response.]
The CHIRMuN. Thank you, Mr. Hicks. We appreciate your testi-

mony. You can be excused. .
The Chair first wants to recognize the presence in the committee

room of one or two of our colleagues here: The Congressman from
Mississippi, John Bell Willins--we are glad to have you-and the
distinguished Senator from Wisconsin Mr. Nelson. We are also glad
to have him. And we are also glad to have our colleague, John
Stennis, from Mississippi, who would like to have the opportunity,
I believe, of introducing our next witness

We would be glad to have you come forward, Senator Stennis, and
do so.

Any Members of Congress who happen to be here, if I don't happen
to notice you, you're privileged to come up here with the committee.
We have some chairs for you if you wish.

Senator Stennis.
Senator STENNIs. Mr. Chairman and members of the committee, it

is my pleasure as well as a privilege to present to this committee Gov-
ernor sarnett of Mississippi. Governor Barnett has for a long time
been one of the outstanding lawyers in our State, in fact in that part
of the country, at one time president of our State bar association. He
went directly from the trial courtroom, you might say, to the Gov-
erner'soffice.. .

He has a great knowledge of the Constitution of the United States,
and, of course, of his own State, and he believes fervently in that Con-
stitution.. He carried this knowledge of constitutional law to the Gov -
ernor's offce with him, as well as carrying his faith and belief in its
principles. - _ .He has been very active as a Governor in many ways. He is a man
of strong beliefs and convictions He has a record of fine achieve-
pients over the years, both in and out of the Governor's office.

I have not had a chance to read his statement, but I know it will be
excellent and outstanding. .I believe he will be helpful to this com-
mnittee. I'm delighted that he can be and is here.

governor, you are inthe hands now of a very fine group. I'm very
gla4 ideedto p t yo to them.

The-CHAMXAN. a you, Senator Stennis.
.06ierfor, we are gladto l~ave you here. I'm sure you, as well as
he.S , from Mississppi, will contribute a great deal to the legal

prbljms t ,eti av e "m . , :..., , , .. , .. .
SiLt tafr the reoitt e onmitt did send an invitation

to'l. ~.9 ei, o S . Some,' of .themhav res npoded. Others, ofeeii ty, can't here right now. I don't know how.many others

will want to testify .Some have designated their attorneys general
tsbome.
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We are pleased to have you. You have a statement which we
will be glad to hear at this time.

STATEMENT OF THE HONORABLE ROSS E. BARNETT, GOVERNOR OF
THE STATE OF MISSISSIPPI

- Governor BARNETr. Thank you, Senator Magnuson and Senator
Stennis, and other distinguished Senators.

I am grateful for this opportunity, gentlemen. It is indeed kind of
you gentlemen to permit me to be here today to express our views from
Mississippi on this important issue.

I believe it is permissible to refer to my notes, is that right?
The CHAIRMAN. Yes, you can either do that, or read your full state-

ment. We will be glad to hear you.
Governor BARNrT. Thank you.
Gentlemen, we are facing one of the most critical times in the his-

tory of our Nation. Minority groups in our country have taken to the
streets to aitate, to demonstrate, to breach the peace, and to provoke
violence calculated to blackmail this Congress into passing legislation
in direct violation of the U.S. Constitution. You havebeen forced
to consider this legislation through the pressure and blackmail of
mobs in the streets.

The President of the United States and the Attorney General have
encouraged demonstrations, freedom rides, sit-ins, picketing, andactual violations of local laws, both the State and municipal.

What is happening in our Nation today fits the pattern of what has
been happening throughout the world insofar as the Communist ac-
tivity is concerned. When we compare the Communist tactics with aCuba, a Laos, a Berlin, a Vietnam, a Haiti, or other parts of the world,
Communist tactics are to create a crisis and then let it cool off.

Communist tactics are to create crisis and then leave the scene with
heartaches, turmoil, and strife. The same tactics are being practiced
in the United States through a Birmingham, and letting It cool off;
a Jackson, Miss., and letting it cool off; a Danville, Va.* a Cambridges
Md.; riots in Philadelphia; and in New York City.' It 's the same old
Communist offensive of attack with a hammer and then withdraw.

Attack with a hammer and then withdraw--each time causing moreill will, more racial unrest and pushing a edge further between exist-
ing good relations of the people of this great Nation.

Gentlemen, it is the divide, disrupt, and conquer technique. The
passage of this civil rights legislation will positively and unmistak-ably, to my humble way of thinking, provoke more violence, not justin the South, but throughout all areas of this Nation. I am thor-
oughly convinced that this is a part of the world Communist con-spiracy to divide and conquer our country from within.

The Communists are, therefore, championing the cause of the Ne-
groes in America as an important part of their drive to mobilize bothcolored and white for the overthrow of our Government.

There are those who are so danious to hold high the banner of thecivil rights issue that they fail to read some of the writing n thebanner. :They fail to realize that the Communist Party -hopes toincite civil insurrection in the South with the purpose of then; fannin
the flames into a holocaust in the northern racial strife areas. .
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To date, they have been disappointed and defeated by the due proc-
ess of law in the South, where law-enforcement agencies and level-
headed citizens have been able to contain the aggravations of the
outside racial agitators.

Gentlemen, it is obvious to many of us throughout the country that
the racial agitation, strife, and conflict that has been stirred up
throughout our Nation is largely Comnunist inspired. Racial agita-
tors in Mississippi and leaders of demonstrations in other States have
backgrounds that have made many of us, including our local police
officers, State investigating agencies, and the FBI, to be concerned
about the real motivation behind these so-called civil rights leaders.

Your passage of this legislation will be no cure-all for the problems
that this Nation faces because of racial strife and horrible conflict.
The passage of this legislation will, however, mean the complete end
of.constitutional government in America and result in racial violence
of unimaginable scope.

SGentlemen, to my humble way of thifiking, the Constitution of the
United States is the only thing that stands between the people of
America and dictatorship. Even the New York Times has said that
"with every Negro advance, momentum for more violence and agita-
tion increases, not decreases."

This legislation is so all inclusive and so sweeping in its scope that
it has been termed by many as the "white slave bill."

Gentlemen, you have all learned through your personal experiences
that to try to appease, to try to accommodate, or give concessions to
the demands of the arrogant leads only to additional conflicts and
additional problems which you didn't face before.

Certainly, you are familiar with the results of our policy of ap-
peasement toward Cuba and Laos. The passage of this civil rights
legislation will lead us into an area of conflict between the races, the
like of which we have never known before. There will be no end
to the constant pressure for more and more and more. Gentlemen,
I am sincere when I say that.

SThe Attorney General has stated that the passage of'this bill would
move the problem of so-called discrimination in public accommoda-
tions out of the streets and into the courts. I certainly question this

S statement. The Attorney General has been personally responsible for
helping to put mobs in the streets and I can prophesy that this legis-
lation, if enacted, will put hundreds of thousands of white businessmen
in the streets.

The purpose of government should be to protect the individual and
to see to it that no one interferes with his private property. The
present administration seems to have adopted the very heart of the
socialistic philosophy that the private rights of men are to be tolerated
only at the suffrage of the State.

What we are seeing today is a grasp for power by certain men in
public office who would give to an all-powerful Central Government
full control over all phases of the lives of our people. I see this
legislation as an attempt by greedy minorities to prostitute the purpose
of law and government as a protector of private property, and to
use the law to plunder the property of others.

If you pass this legislation, you are allowing a minority in our
country to force itself upon the majority of the citizens of this great
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Nation. What and where are the rights of the majority of this great
Nation?

The powers of the Attorney General under this legislation will be
so sweeping and so encompassing as to comprise a serious threat, in
itself, to the safety and stability of this Nation.

The Attorney General in his testimony has stated:
I think that it is an injustice that needs to be remedied. We have to find

the tools with which to remedy that injustice.

In other words, regardless of the Constitution, he, through his
legislation, asks for the power to run roughshod over the rights of
every individual and dictate to every citizen what he could or could
not do with his private property or his private business. Where is
the equal protection of the law I

I challenge the newspapers and news media of our country to awaken
the man on the street, the small businessman throughout this Nation,
all those who respect law and order, to the fact that this legislation is.
an open attack on the rights of every individual to the control of his
personal and private property.

Every citizen has the right to own and operate his own business
as he sees fit without interference from any source. To give to an
all-powerful Central Government the right to force the owner of a
private business to unwilling do business with anyone creates a new
special right for a minority group in this Nation that destroys the
property and personal rights of every citizen.

Senator Russell has stated and the press has failed to report, I
understand: '

Our American system has always rejected the Idea that one group of citizens
may deprive another of legal rights and property by process of agitation, demon-
startion, intimidation, law defiance, and civil disobedience. Every Negro citizen
possesses every right that is possessed by any white citizen. But there Is
nothing in either the Constitution or in Christian principles or commonsense
and reason which would compel one citizen to share his rights with one of
another race at the same place and at the same time. Such compulsion would
amount to a complete denial of Inalienable rights of the individual to choose
or select his associates.

Gentlemen, what could be more discriminatory than to give:one
particular class of citizens the privilege of bypassing the normal
channels of justice, which other citizens must follow. Under this
proposed legislation, any agitator or troublemaker or crank could
bring the owner of any business establishment into Federal Court by
merely writing a letter to the U.S. Attorney General. The agitator
or crank would be represented, at no cost to, himself, by the officials
and attorneys of the Federal Government. If this legislation passes,
American citizens will have no rights in the ownership and use of their
private property, unless they use it in a way that the Federal official-
dom considers to be consistent with the so-called public interest. To-
day, it seems to many Americans, the demands of the racial agitation
groups fix official opinion as to what is the public interest. Tomor-
row, the public interest could well be something else. It could even
invade the home-or even the bedroom of the individual.

The legitimate purpose of government to my humble was of think-
ing, gentlemen, is to protect a man's home as his castle.. Does not
this same basic American constitutional fact of life apply equally to
a man's own private business? The legislation you have under con-

2J-544-63-pt. 1- 24
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sideration would actually use Federal police power (as exemplified in
our system of Federal courts) to destroy a man's personal property
simply to satisfy racial minorities. Can there be no end to the cur-
rent insanity that would compel the mixing of races in social activi-
ties to achieve what? You canname it yourself.

The head of the NAACP here in Washington, D.C., where Negro
,criminal violence against white people is creating something akin to
a reign of terror---ust think of what happenedlast November 25,
on Thanksgiving Day, when hundreds of people were injured,
crippled, totally knocked out, jaw bones broken, and many others as
a result of an attempt to mix the races-said on a national television
program in early May of this year, that Negro violence is coming and
that the NAACP will promote the violence if whites do not imme-
diately give the Negro what he demands. What does he demand?
Does hhonestly know just what he really wants? Whatever he may
want will not come as a result of this or any other proposed legis-
lative act. You can be certain of that basic fact. The race prob-
lem can never be solved by passage of laws, by encouraging court
edicts, or by breaches of the peace.

I know of one establishment in the State of Mississippi that actually
has gbne out of business on account of an attempted mixing of the
races.

I have said that the free enterprise system has contributed much to
making our Nation great and that many establishments would go out
of business if they were required to integrate the race. I am pre-
pared toi givy ou one specific example in Mississippi.

Mrs. Marjorie Staley of Winona, Miss., has operated a restaurant
as a Continental Trailways Bus Terminal for quite a while. Ap.
patently, she was making good.' She had a good business, but she
was told to either integrate or close the business. She chose to close
her business rather than integrate. As a matter of fact, when you
investigate this case you will find that she attempted to integrate for
aboht a week or two and the white customers quit coming to her place
of business aiid the kegroes also quit coming to her place of business.
And so she had to lose. Neither wanted to come.

It is my understanding that Trailways officials had been directed by
the Justice Department to warn Her to either close or integrate. She
ias approximately $20,000 of equipment in the restaurant. She had

seven or eight people emploed-three whites and three or four, or
probably five t Megres. She ad a payroll of $2,000 per month. Now
her business is closed, seven or eight people, Negroes and whites, are
out of employment, and she has $20,00 worth of equipment on her
hands.

Prior to the time she closed this business, which was about 2 or 3, or
maybe 4, Weeks ago, she served both white and colored in separate
compartment--one for the whites and one for the Negroes. Ap-
parently, everyone was happy the way it was being operated. Every-
one was well pleased-customers as well as employees, and the owner,
Mrs. Staley.

This is one example that neither Congress nor the courts can change
attitudes, nor dan you change.customs. And that not only applies
in Winona, Miss:, gentlemen; please remember, gentlemen, it applies
in New York, it applies in many, many other States, and I thmk in
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every State in this great Nation of ours. You can't'change attitudes
and you can't change customs by the passage of laws.

Mrs. Staley is a widow and earned her livelihood operating her
restaurant.

There is a Communist nation just 90 miles from our shores and yet,
with this and all the other problems we face.as a nation, the whole at-
tention of the Congress and our Nation at this critical era in history
is diverted to this tragic and misnamed civil rights legislation. Per-
haps this is all a part of a great conspiracy to divert our attention to
this domestic issue so that we may neglect other and far more impor-
tant matters.

Gentlemen, I have done some-research on this matter. I have done
quite a bit of legal research on the constitutionality of this proposed
lislation.

Section 8 of "Senate bill 1782 provides that all persons shall be en-
titled, without discrimination or segregation on account of race, color,
religion, or national origin to the full and equal enjoyment of the
goods, services, facilities, privileges, advantages, and accommodations
of hotels, motels and numerous other private business enterprises.

Section 2(h) provides that alleged existing discriminatory prac.
tices:

* * * take on the character of action by the States and therefore fall within
the ambit of the equal protection of the 14th amendment to the Oonsttiution of
the United States.

Section 2(i) takes the position that Congress has the right to enact
this proposed legislation in order to remove alleged burdens on and
obstructions to commerce under thd commerce clause of the Constitu-
tion of the United States.

Gentlemen, from my investigation, I have reached the conclusion
that Congress does not have the power to enact this legislation under
the 14th amendment to the Constitution of the United States.

The businesses sought to be controlled are purely private in charac-
ter and as such fall within the ambit of what is commonly known as
"free enterprise." Every loyal conservative American has a deep and
abiding faith in our free enterprise system. It is one of the things,
gentlemen, that has made our Nation great. He also stands ever vigi-
lant to protect the citizen's right to own, control, and operate his
private business as he sees fit. The right to do business or to decline
to do business with any individual is an inseparable patt of said citi-
zen's right to operate and control his privately ownedbusiness. If
this right is destroyed by the Federal Govirernient, the citizen has
'been deprived of one bf his inalienable rights just as surely as though
the Federal Government hId confiscated his physical personal

pr e 14th amendment to the Constitution of the United States
'provides:

No State---

.and I want to call your attention especially to the words "no State"--

No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny to
.any person within its jurisdiction the equal protection of the laws.
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S:~iutod be notd4 thiat te 14th 6 ileindih1eit is a prohibition against
.tat Sc tion, It is liot ' prohibition against the action of one citizen
against atiother. 'Each individual has a legal right to discriminate
against .another individual if he so desires. Any control over ruch
i ividual action b ' the'operation of a private business lies wholly
with the plwer'o the State legislatures under the 10th amendment
tothe C6ontitution of th United States. Some States, of course, have
.a l.egislatio similar tbothis; some have liot. Each State has the

.riht to-make its owi decision, to make its own laws.
ississippi has taken no action on thls question. In our State the

,Qo ner of each business is free to make his own decision as to whom
)1e wil serve., , ? , ..

Eighty years ago ih UVnited Stated v. Niohole, entitled the Ovil
Riglta cases, 100 U.S. 3 8 S. Ct. 18 27 L. Ed, 885, the Supreme Court

the Uiited States held sections 1 and 2 of the Civil Rights Act of
i nc 9tistitutional. Said acts provided that all persons in the

.nited States w enr entitled to the full and equal enjoyment of accom-
nldations, advaitiges, facilities, and privileges of inns and places
.o anusemt , In holding that Cngress had no right to pass such
a la under the 14th amendment, the Court said-1 am quoting from
109 U.S,, page 8, 27 Law Edition, page 885. The Court said:
SIt Is State action of a paitielar character that is prohibited. Individual In-

vasion of individual rights is not the subject matter of the amendment.

tiIn pointing out the reasons Congress had no such power and why
such attempted legislation on the part of Congress was repugnant to
the 10th amendment, the Supreme Court said:

And so in the present case, until some State law'has been passed or some
SState' action through its officers or agents has been taken, adverse to the rights
,of,citirnS sought to be protected by the 14th amendment, no legislation of the
United Statep ponder said amendment, nor any Oroceeding under such legislation,
can be cdlied tato activity; fdt the prohbbltos of the amendment are against
State laws an acts under State authority.

' : l'Sidiegislton cannot properly covet the whole domain of rights appertain-
1tg to'life, liberty, and property, defining them and providing for their vindi-
ction :That would be to establlah a code of municipal law regulative of all
private rights between man anqd man In society. It would be to make Congress

ke the place 6f tl State legislatures apd to supersede them.

,Gentlemen, I have a letter, in my ile'from the president of the Bar
.Associationv o Florida, in which he said he aid many other lawyers
.in the State of Florida are becoming very much concerned about the
,whittling away of the rights of the .States. He sai;

'Governor if it 'continues, it we continue to whittle away the rights of the
States, the States will soon be mere provinces, like they are in some other coun-

And he is very much concerned about it, along with millions of other
Americans.

I will resuo e quoting:
It is absurd to affirm that, because the rights of life, liberty, and property,

Which incelde al civil rights that men have, are, by the amendment sought to
be protected'against invaslot on the part of the State without due prxceM of
law, Oongress may, therefore, provide due process of law for their vlnillvation
in every ease; and that, because the denial by a State to any persons, of the
equal protection of the laws, is prohibited by the amendment, therefore Con-
gress may establish laws for their equal protection. In fine, the leglislatlon
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which Congress is authorized to adopt In this behalf is not general legislation
upon the rights of the citizen, but corrective legislation; that is, as miay be nec-
essary and proper for counteracting such laws as the States may adopt or enforce,
and which, by the amendment, they are prohibited from making or enforcing, or
such acts and proceedings as the States may commit or take, and which, by the
amendment, they are prohibited from committing or taking.

* * * * * * .9
An Inspection of the law shows that it makes no reference whatever to any

supposed or apprehended violation of the 14th amendment on the part of the
States. It is not predicated on any such view. It proceeds ex director to declare
that certain acts committed by Individuals shall be deemed offenses, and shall
lie prosecuted and punished by proceedings In the courts of the United States.

* * 4 . * * * *

In other words, it steps Into the domain of local jurisprudence, and lays down
rules for the conduct of Individuals In society toward each other, and imposes
sanctions for the enforcement of thse rules, without referring in any manner
to any supposed action of the State or its authorities. ..

If this legislation Is appropriate for enforcing the prohibitions of the amend-
meat, it Is dilflcult to see where it is totop. Why may not Congress with equal
show of authority enact a code of laws for the enforcement and vindication of
all rights of life, liberty, and property? If it is supposable that the States nay
deprive persons of life, liberty, and property without due process of law, and
the amendment itself does suppose this, why should not Congress proceed at
once to prescribe due process of law for the protection of every one of these
fundamental rights, in every possible case, as well as to prescribe equal privi-
leges in Inns, public conveyances, and theaters The truth is that the implication
of a power to legislate in this manner Is based upon the assumption that if the
States are forbidden to legislate or act In a particular way on a particular sub-
ject, and power is conferred upon Congress to enforce the prohibition, this gives
Congress power to legislate generally upon that subject,, and not merely power
to provide modes of redress against such State legislation or action. The as-
sumption is certainly unsound. It is repugnant to the 10th amendment of the
Constitution, which declares that powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the States
respectively or to the people. i

That is the end of the quote. The Civil Right Cases arose out of
the denial by a hotel of its accommodations to persons ofcolor and the
denial by theaters of their accommodation to colored persons. In
1959, you recall, .a Howard Johnson Restaurant denied; service to
Charles E. Williams, a colored attorney for the Internal Revenue Servy
ice. He brought suit claiming that such action violated the Civil
Rights Act,of 1875 and the commerce clause of tile Federal Con-
stitution. In this same case, Williams v. Iaoward Johnson Restau-
rants, U.S.C,A. 4th 268 F. 2d 845, the court reaffirmed the doctrine
of theOivil Rights ases, and said :

Sections 1 and 2 of the Civil Rights Act of 18175 upon which the plantiff's
position is based In part, provided that all persons in the United States should
be entitled to the full and equal enjoyment of accommodations, advantages, fa-
cilities, and privileges of Inns, public conveyances, and places of amubement,
and that any person who should violate this provision by denying to any citizen
the full enjoyment of any of the enumerated accommodations, facilities, or
privileges should for every such offense forfeit and pay the sum of $500 to the
person aggrieved. The Supremo Court of the United Sates, however, held in
CtGr'l pRghl Oase#, 100 U.S. 3, 3 8. Ct. 18, 27 L. Ed. 835i, that these sections-

Which I have just read-
of the act were unconstitutional and were not authorized by either the 13th or
14th amendments of the Constitution. The Court pointed out that the 14th
amendment was prohibitory upon the states only, so as to invalidate all State
statutes which abridge the privileges or immunities of citizens of the United
States or deprive them of life, liberty or popty out due process of law,
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or deny to any person the equal protection of the laws; but that the amendment
did not invest Congress with power to legislate upon the actions of individuals,
which are within the domain of State legislation.

From a legal point of view it is perfectly clear that Congress does
not have the power to control the activities or to direct the activities
of private business owners under the 14th amendment.

Congress does not have the power to enact this legislation under the
commerce clause of the Constitution of the United States.

I understand that some are considering the 14th amendment. Some
are considering basing it on the commerce clause. Some are consider-
ing basing it on both the 14th amendment and on the commerce clause.

Article, section VIII, clause 8, provides:
The Congress shall have Power * **
To regulate Commerce with foreign Nations, and among the several States,

and with the Indian Tribes. * *

No one can reasonably contend that the operation of a hotel, restau-
rant or drugstore in the State of Mississippi or any other State con-
stitutes commerce among the several States. The Supreme Court of
the United States clearly and unmistakably did not think so in the
Civil Rights Cases, because it said.

Has Congress constitutional power to make such a law?

It asks that question.
Of course, no one wil contend that the power to pass it was contained in the

Constitution before the adoption of the last three amendments.

The last three amendments referred to were the 13th, 14th and 15th.
The commerce clause was a part of the Constitution from its incep-
tion. The Supreme Court, therefore, said that no one would even
contend that Congress had the power to pass such laws prior to the
adoption of the 13th amendment.

Of course, the right to control commerce among the States includes
the iight to control interstate transportation and Congress has done
so in this field by title 28 U.S.C.A., section 3(1), which forbids a car-
rier to subject tny person to undue or unreasonable prejudice or dis-
advantage in any respect. The right of the Congress to deny dis-
crimination incident to interstate commerce has been upheld in a
number of cases. (Mithell v. United States, 813 U.S. 8, 61 S. Ct.
878, 85 L. Ed. 1201; Henderson v. United States, 889 U.S. 816, 70 S.
Ct. 848, 94 L. Ed. 1302.) In like manner the Supreme Court has also
held that certain State action constituted an unlawful burden on in-
terstate commerce in this field. (Morgan v. Virginia, 328 U.S. 873,
66 .Ct. 1050 90L.d. 1817.)

In the Civil Rights Cases, the Supreme Court recognized the power
of Congress to regulate public conveyances passing fro one State to
another, and said:

And whether Congress, in the exercise of its power to regulate commerce
amongst the several States, might or might not pass a law regulating rights in
public conveyances passing from one State to another, Is also a question which
is not now before us, as the sections in question are not conceived in any such
view.

It is clear, therefore, that the Supreme Court was not unmindful
in the least of the power of Congress under the commerce clause when
it decided the Civil Rights Cases and when it held that no one would
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even contend-it uses those words, "that no one would contend"-
that Congress had the right to pass this type of legislation under the
commerce clause or prior to the adoption of the 18th, 14th, and 15th
amendments.

Who would seriously contend that the operation of a restaurant on
Capitol Street in Jackson Miss., or any other street in any other State
of this great Nation, could be classified as commerce among the several
States If such action constitutes commerce among the States simply
because some of the products handled were manufactured outside the
State of Mississippi, every act of every citizen in every State could be
controlled by Congress on the same identical basis. The Constitution
should not be stretched-I will admit it has been stretched entirely too
much thus far. The States have witnessed the whittling away of the
rights of the States for many, many years in several particulars, and
it has really and truly assumed a lot of power, gentlemen, that it did
not have a right to assume under the Constitution of the United
States, and particularly under the 10th amendment to the Constitu-
tion of the United States.

So I say to you gentlemen, it should not be stretched entirely out
of shape in an effort to reach what is believed by some to be an evil,
the correction of which is a matter for each State to make its own
decision.

Gentlemen, I believe in the States controlling and directing their
own activities. I wouldn't dare project my ignorance in telhng the
people of the State of Ohio what the people there ought to do because
I don't know what their problems are I am not familiar with their
problems. They know more about their problems than the people of
Washington know. They know the people. They know the attitudes
of all the people of Ohio.

I wouldn't dare tell the people of Nevada what they ought to do.
They have local gambling in Nevada. Most States don't believe in
that, but it is none of my business what Nevada does. If they want to
pass legislation realizing gambling issues, that is Nevada's business,
that is not Mississippi's business. And, strangely, I don't think it any-
one else's business.

Gentlemn, if New York wants to integrate and end up with a
mongrel race, that is New York's business. If Mississippi or Alabama
or Georgia and other States want to segregate their races, gentlemen,
and maintain the purity and integrity of both races, that is their busi-
ness. I am a firm and an unwavering believer in the rights of the
States, and gentlemen, just as sure as 2 and 2 are 4, when we
take away the rights of the States to control and operate their own
affairs, when the laws of Government become mysterious and remote,
I might say remote, when the Government becomes remote to the peo-
ple of any State; gentlemen, the people lose interest.

And the people are deprived of their most precious freedom-the
right to control and operate their own internal affairs.

When the States lose their rights to control and operate their motels,
restaurants, and other places of business, they have lost their most
precious freedom. The people have lost their most precious right,
their most precious freedom.

This issue, gentlemen, was raised in Williams v, Howard Johnson
Restaurant, supra-that is, the attempt to take away the rights of the
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States-and was held not to fall within the commerce clause of the
Constitution.. The Court said in that particular case:

The plaintiff makes the additional contention based on the allegations that
the defendant restaurant is engaged In interstate commerce because it is located
beside an interstate highway and serves Interstate travelers. He suggests that
a Federal policy has been developed in numerous decisions which requires the
elimination of'riclal restrictions on transportation in interstate commerce and
the admission df Negroes to railroad cars, sleeping cars, and dining cars without
discrimination as to color; and he argues that the commerce clause of the Con-
stitution (art. I, sec. 8, clause 3), which empowers Congress to regulate com-
merce among the States, is self executing so that even without a prohibitory
statute pio person engaged in interstate commerce may place undue restrictions
upon it.
' The cases upon which the plaintiff relies in each instance discloses discrim-

inatory actlou against persons of the colored race by carriers engaged in the
transportation of passengers in interstate commerce.

In everylinstqne the conduct condemned was that of an organization directly
engaged in Interstate commerce and the line of authority would be persuasive
in the determination of the:present controversy if it could be said that the
defendant restaurant tas so engaged. We think, however, that the cases cited
are not applicable because we do not find-

May I stress that-
we do n6t find that a restaurant is engaged in interstate commerce merely because
in the course of its business of furnishing accommodatons to the general public
it serves persons who are traveling from State to State.

Gentlemen, if that isn't clear as crystal, that a restaurant cannot
under any circumstances be considered to come under the commerce
clause:

As an Instrument of local commerce, the restaurant is not subject to the
constitutional and statutory provisions discused above and, thus, is at liberty
to deal with such persons a it may select.

Gentlemen, that is the U.S. Supreme Court speaking. It is clear
and it isupimstakable. .,

Neither, the fact that some citomers of an establishment may be
traveling in interstate commnre nor the fact that some of the goods
sold miay have been purchapeO from outside'the State constitutes com-
merce subject to control by Con'gress. In Elizabeth Hospial, Inc., v.
Richnidson, U.S.C.A. 8th, 269 F. 2d 167, the Court held that the treat-
ment of some patients who were traveling in interstate commerce did
notdestroy the purely local character of the services furnished by the
hospital, and said:

The fact that some of plaintiff's patients might travel in interstate commerce
does not alter the local character of plaintiff's hospital. If the converse were
true, every country store that obtains its goods from or serves customers residing
outside the State would be selling in interstate commerce. Uniformly, the courts
have held to the contrary. (A.L.A. Soheoler Poultry Corp. v. Unttrd States, 1935,
294 U.S. 495, 55 8. Ct. 837, 79 L. Ed. 1670; Lawoon v. Woodmere, 4 Cir., 1954, 217
F. 2d 148, 150; Jewel Tea Co. v, Williams, 10 Cir., 1041, 118 F. 2d 202, 207;
LMpson v. 8ooony-Vacuum Corp., 1 Cir., 1937, 87 F. 2d 205, 265, 267, certiorari
granted 800 U.S. 651, 57 8. Ct. 612, 81 L. Ed. 862 certiorari dismissed, 301 U.S.
711. 57 S. Ct. 788, 81 L. E. 1864.)

Congress is now asked to control the operation of country stores
anid hotels on the theory that their operation constitutes commerce
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among the several States. The statement of the proposition, gentle-
men, to my humble way of thinking, is absolutely so ridiculous that
it need not be further refuted.

It is my understanding that the Attorney General of the United
States has suggested to this committee that it disregard the decision
of the Supreme Court of the United States in the Civil Righs Oases.
I have always been under the impression that it was the duty of the
Attorney General of the United States to advise congressional com-
mittees as to the present status of the law, the law as It exists today,
the law as it exists when bills are introduced and when they are being
considered by committees. I do not believe he has the authority to
recommend to you that you exercise, on behalf of the Federal Gov-
ernment, power which the Supreme Court has specifically and un-
questionably held to be unconstitutional. .

In conclusion, I would like to ask certain Members of the Congress
two questions:

(1) How long do you plan to bow to the unreasonable and uncon-
stitutional demands of selfish minorities in your State f

(2) When do you expect to begin to represent the great majority
of your own people?

Another question naturally follows-how far do you think the great
white majority of this Nation will stand to be pushed .

Gentlemen, they have been pushed just as far as they are going to
take it. The average American citizen, I have them coming by my
office from every State in this Nation by the hundreds every day. I
have over 150 letters and telegrams in my office today from all over this
great Nation on questions similar to this.

The people of this Nation are disturbed. The people of this Nation
are shocked. Tlie people of this Nation, gentlemen, are absolutely
disappointed.

Another thing; I have received many telephone calls from citizens
in every State of this Nation. From California I have received many,
many hundreds of clls: I have received mhny calls in the last few
days. And I say to you seriously that our fine citizens have:stood
just about as much of this minority insanity as they can take. They
are not going to take much more of that kind of punishment, gentle.
men.

Gentlemen, you are just about to hear from the great, silent, sub-
stantially white majority of the people back home. You probably
are hearing from them daily, day ater day.

When John Doe and Ole Joe Q. Doakes on Main Street in every
city, town, village and crossroad in your State finds out exactly hatt
is really in this legislation-just what the present U.S. Attorney
General and the Negro 'minorities want today-turmoil will really
break loose in this Nation.

It will break loose, gentlemen, not only in the South, but in all
sections of this Nation. This is not a question of the Southern States
by any means. It is a national question. It is a question for the
American people, that they are all interested in.
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It is not just tlhe State of Mississippi, or Alabama, or Florida, or
Georgia, or other Southern States. Ths is a national problem, and
the people all over the State, this Nation, are vitally interested in

reserving the great traditions that our forefathers so graciously
anded down to us-a finely balanced Government
Gentlemen, if you think 500,000 Negroes marching on Washington

is something, you pass this legislation, and you'll find out what 100
million angry white Americans will do. It will bring them to
Washington.

Pleasb think deeply on these matters, gentlemen. I have no selfish
motives oh earth in this matter. I am vitally interested in this great
form of government of ours which I think is the greatest form of
government that has ever been promulgated for the people's benefit.

I am grateful to our forefathers for providing this great Govern-
ment. But please think deeply on these matters. Think seriously
as to how much the white man will take in having his rights chipped
away with new legislation such as this and by each decision of the
Federal courts. Are there no rights of the individual sacred today
in this country

Equality in a social sense is attainable only in total slavery. Justice
Brandeis, who was a great justice of the U.S. Supreme Court, said
and I quote, "One of the inalienable rights of men is to be let alone.'
And you know so many times the government that serves best is the
government thatserves least. Thus certainly applies to the hard-
working, small businessman.

Why should not the individual, who has worked to produce his own
business, who has worked to build his own little motel, have the right
for his restaurant or any other place of business, why should he not
have the right to decide whom he will serve, why should he not have
the right to decide with whom he will associate, and whom he will
perform on his premises?

What we are about to experience in our Nation today is tyranny of
the mob. The intent of this legislation is to steal away the funda-
mental rights of man toward man and manage his own private prop-
erty as he pleases. It is to take away the right to manage and control
and direct his own property as he sees fit.

The President and Attorney General are sowing the seeds of hate
and violence. The Nation could reap a bloody harvest, which we
certainly do not want. We want peace. We want to avoid blcod-
shed. We want to avoid turmoil. We want to avoid strife in every
way that we possibly can. We want to keep good relations with the
Negro race throughout the Nation, with others throughout the Nation.

Gentlemen, the Nation could reap a great bloody harvest if this
bill should pass. Gentlemen, if you pass this civil rights legislation,
you are passing it under the threat of mob action and violence on the
part of. groups and under various types of intimidation from the
executive branch of this Government, This legislation must be de-
feated if this Nation is to survive as a constitutional republic of sov-
ereign States.
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Gentlemen, if we are going to have a strong National Government,
we must have strong State governments. This legislation must be
defeated, gentlemen, because it will help contribute to a more central-
ized government, and everywhere they have had centralization of
government where it has gotten too centralized, those nations have
weakened, they have crumbled, they have fallen.

Gentlemen, the decisions is yours. May God have mercy on your
souls.

Thank you.
Senator MONRONY (presiding). Thank you, Governor, for appear-

ing here with your statement. I have appreciated the research that you
have done, particularly on the iiterstate commerce matter, and our
rights under that to pass Federal laws affecting what has heretofore
been considered strictly local business.

I do find it very difficult, however, to sit here and not question very
strongly your statement in the next to the last paragraph, "The Presi-
dent and Attorney General are sowing the seeds of hate and violence,"
and also that the Attorney General and the President have been en-
couraging demonstrations, freedom riders, picketing, and actual viola-
tion of local laws.

My information, and that which we received.here, is that the Presi-
dent and Attorney General have tried to discourage these matters,
aside from the Executive duties which compel any President to enforce
the laws of the land, as the Supreme Court has interpreted them,
whether you or I or others might agree or not.

I wonder if you have any evidence, other than the statement made
in your text here, of sowing seeds of hate and violence, and the en-
couragement of demonstrations, to back up this charge that you could
inform the committee about.

Governor BARNmET. Yes, sir Senator Monroney. I have specifi-
cally in mind, if your Honor please, the speech that the President of
the United States made recently in which he said, in substance, that
the Negro is not being treated fairly, is not getting his just views, or
words to that effect, and what else can he do except to resort to the
streets. Those are similar words that the President of the United
States made, and since that time, I think we have had a lot more dem-
onstrations.

Senator MoNRoNEY. I can see no interpretation of that language
that would encourage it. It recognizes the fact that Negroes have
the constitutional right to demonstrate against what they consider to
be the slowness of obtaining their rights.

But, I do feel that unless there is greater proof than that of the
charge that the President and the Attorney General took part in en-
couraging these demonstrations, I, as one member of the committee,
would disagree strongly with that part of your statement.

Also, I would be inclined to disagree with that part of your state-
ment in the first page where you stated, "I am convinced that this
is part of the world Communist conspiracy to divide and 'onquer our
country from within."
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. Obviously, demonstrations of any. kind in a democracy tend to
upset; the equilibrium of relationships. But I do not feel that any-
thing has thus far been shown that these demonstrations are a part
of a Communist conspiracy or a world plot to cause America to be
weakened.; Rather, I think' they are indigenous to the people who
are seeking more rights under what they suppose to be, and I believe
are correct in assuming, the Civil War amendments that granted them
certain privileges, especially in voting rights and other matters of
that kind.

I wonder if you have anything to add to your statement that would
indicate that these demonstrations are a part of a Communist con-
spiracy, or whether they are merely outbreaks of native American
citizens who are using the streets to protest denial of rights that they
believe they are entitled to.

Governor BARNmrr. Yes, sir.
'Senator, I specifically have in mind one thing. You recall that

Martin Luther King has been a leader in the marches, the demonstra-
tions of the agitators, particularly in the South, and probably some
in the East. I have a photograph here that was printed by the
Georgia Commission on Education, and I have confidence in those
people, the' Commission of Georgia on Education. In this picture
there is Martin Luther King at a Communist training school. And
this picture was made of Martin Luther King, of the Montgomery
boycott and the Birmingham riots, backed by certain people.

Second, Abner W. Berry, of the Central Committee of the Com-
munist Party, is in. this same picture, and I think you will recognize
his picture when you see it, with Martin Luther King sitting on the
front row; Aubrey Williams, president of the Southern Conference
Education Fund, a part of this picture, with Martin Luther King,
the Southern 'Conference Education Fund, of which Aubrey Wil-
liams is president the transmission belt in the South for the Com-
munist Party. Myles Horton, director of Highlander Folk School
for Communist Training at Monteagle, Tenn., is in this picture,
along with Rev. Martin Luther King, and Berry and Aubrey Williams
and others.

And the Commission on Education of the State of Georgia called
these the "four horsemen" of racial agitation have brought tension,
disturbance, strife, and violence in their advancement of the Com-
munist doctrine of "racial nationalism."

May I offer this for the record, Senator?
Senator MONRONEY. That will be accepted.
(The document follows:)
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MARTIn LUTHEB KINo AT COMMUNIST TRAINxro SCHOOL

Pictured (foreground) :
(1) Martin Luther King of the Montgomery boycott and the Birmingham

riots, backed up by the Kennedys,
(2) Abner W. Berry of the COntral Committee of the Communist Party,
() Aubrey Williams, president of the Southern Conference Education

Fund, Inc., the transmission belt in the South for the Communist
Party,

(4) Myles Horton, director of Highlander Folk School for Communist
Training, Monteagle, Tenn.

These "four horsemen" of racial agitation have brought tension, disturbance,
strife, and violence in their advancement of the Oomwmnist doctrine of "racial
natton'alism."

-Reprint from Georgia Commission on Education.

Governor BARNEiET. It is my idea that the very thing, the identical
things that Martin Luther King, Berry, Horton, and others I have
mentioned, they are trying-that is the very idea of the Communist
Party, to create turmoil, to create strife, to bring about hatred, to bring
brother against brother, to bring race against race, and finally, split
the people, divide and conquer.

Sir, I beiave that deep down in my heart that that is exactly what
they aredoing. Some of them may be ignorant of it, but that is what is
happening, ir.

Senator MoNiONEY. Would you identify the publication of which
thatisapart"

Governor BaxEwrr. I would be happy to do that.
Senator MoNiRno . Identify the publication.
Governor B~R Err. Georgia Commission on Education. That is a

reprint.
SWnat9 r Mokioqr. A part of the official government of Georgia
Governor BARNEs r. Yes sir, itis.
Senator MONRONEr. It is a branch of the State government
Governor BaRNcrr. Yes, sir, it is. That is my understanding.
Senator MNROiEY. Have you ever inquired of J. Edgar Hoover

or the FBI or the House Un-American Activities Committee as to the
records of any of these men who have appeared in these demonstra-
tions to verify whether or not they have a long history of Communist
affiliation or association with Communist-controlled groups?

Governor BAnErET. I have no evidence from J. Edgar Hoover on
that, Senator, but I would like for the-

Senator MONRONEY. He is the foremost authority on this.
Governor BARa; r. I would like for the committee, if I am not

out of bi'der, to write him and ask him if it isn't the tactics of the
Communist Party and create turmoil among the races, and to stir
up hatred arid turmoil and to divide, and conquer.

I belhe he will unquestiona bl saythat that is the purpose, that
is what the Co tnists areta.ching.

Senator MoNiRo ry No one is denying that. I have seen it around
the world -1ltit hat I amnitrying to find out is whether these indi.
vidtal d6iioi-stati6ons ar6. Oommuntist led, Communist planned, or
whether they are merely the American citizens of color who are pro-
testing for rights which they feel the Constitution guarantees to
them. I think this is the difference. Certainly the Communists from
any viewpoint, no matter where, profit by this disorder. But I feel,
and I think it has been repeatedly brought out by witnesses before
this committee, that the colored people who are demonstrating in these
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cases are demonstrating because of their own feeling that they have
been denied certain American rights which they seek. Andit is not
a Communist operation, although any demonstration may help in a
way the Communist cause. Demonstrations of any type help Coi-
munist causes, whether it is by one group of citizens or by another.

I don't believe the members of this committee feel that there is any
Communist conspiracy involved in the present demonstrations that
have been going on in the United States.

Governor BARNTrr. Yes, sir.
Senator THURmoND. Mr. Chairman, I would disagree with your

statement there. I personally do feel that there is some Commu-
nist conspiracy behind the movements going on in this country.

Senator MONRONEY. The committee will be glad to have any wit-
nesses. We would like witnesses, I think, from the FBI, and we would
like witnesses that you would care to present.. But I dO feel that we
would be doing ourselves and the Nation a gleat disservice by'try-
ing to brush off or sweep this problem under tae. rug by saying that
the protests, the disturbances, and demonstrations are a 'art of some
conspiracy overseas and that there is no deep-seated, purely American
feeling that is involved in their creation.

Senator THUTMOND. Mr. Chairman, I would not say that there is
not a deep feeling on the part of a great many people in these demon-
strations. I feel there is. And I feel that a great many of the.e'peo-
ple who are demonsrating are sincere in their actions dirig ' these
parades, and so forth." But I still say that these parade, i' rhy jdg-
ment, are inspired by the Cominunists, and I think it is part'of the in-
ternational conspiracy of comiunism.

Senator MONRONET. Does the Senator have soine witnesses he would
like to suggest, : Uyodnd those he has already called?

Senator TmURMiior . We expect to call 'sme witnesses on various
subjects. I don't know whether I will call any on this. I have reason
for what I say. ' .

Governor BARNET. Senator, if I am not out of order---
Senator MoNRONSE. Not at all.
Governor BARN~*r. May I request this honorable conimittee task

Edgar Hoover if the people in this particular plctu M are Conimhu-
nists; if any of them-Martin Luther ig is on the front row, a0log
with Berry, and others, and Williams-if any of thein are Com'iru-
nists, and if so, what were they 'ding at Monteagle, Terh. I would
like so much to have an answer fiom himn

Senator MotROmEY. This .blnintt.e w would like to hear froti' J.
Edgar Hoover on thi arid bn.the lifetime record .6f Mafaitn Lither
King or anybody'else who'is charged with beWing a Communist. This
is very important to the committee, and we would like to have the full
basis of evidence arid not orin picture af a basis to mrnak our finalde-
ternihiation. "

(The following letter was,subsequently. re eive f6the t :)
OICOrPr O ToHE ATTORbr T GKNERA

Boo. WAn lN . MAONU.oN, ' " : : , .. .
U.8. Senate, " ' " ; .
Washnton, D.O. . , .,

D~Aa SaNATo: This i in response to your inquiry of the Federal Burei of
Investigation concerning the charges made at the hearifhg bi 8. 1782 thii the
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racial problems in this country, particularly In the South, were created or are
being exploited by the Communist Party.

Based on all available Information from the FBI and other sources, we have
no evidence that any of the top leaders of the major civil rights groups are
Communists, or Communist controlled. This Is true as to Dr. Martin Luther
King, Jr., about whom particular accusations were made, as well as other
leaders.

It sl natural and Inevitable that Communists have made efforts to infltrate
the civil rights groups and to exploit the current racial situation. In view of the
real injustices that exist and the resentment against them, these efforts have
been remarkably unsuccessful.

I hope that this provides the Information you were seeking.
Sincerely,

ROBERT F. KENNEDY,
Attorney OGcnerl.

Governor BtARNE'. Senator may I say this. Very few Mississippi
Negroes have demonstrated. Tey bring them in by the truckloads
from other sections. They bring them in from New York. We don't
know who they are.

The Negroes in Mississippi actually refuse to associate with them.
But there are a few; they pick up a few. They picked up some in
Greenwood, Miss., recently, ard they talked to them for 2 or 3 days,
and then they get them in a frenzy. They pass the plate and they
get the money, and then they are gone, leaving turmoil and strife in
theirpath.

I think when \ve look into the situation carefully and find out that
a large number of these very people who are demonstrating are some
who are actually Comnunists.

I have records, gentlemen, I would be glad to send you, of the many
convictions against people who have been brought to Greenwood,
Miss., and who have testified. I mean who have demonstrated in the
streets of Greenwood. Several-I will write you if that is suitable,
and give you the backgrounds of some who have demonstrated. You
will see the type and the character of people who are the agitators
coming to our State.

Our Negroes in Mississippi dont pay much attention to them.
They didn't pay much attention to thle "freedom riders."

Senator MONRONEY, We would be happy to receive any information
you might give us.

Governor BARNETT. Yes, sir.
Senator MoNRoNriY. Senator Cotton, the ranking minority member.
Senator CorroN. Governor, I join in bidding you welcome to this

committee. It is always a privilege to have a Governor of a great
!tate appear before us, and the welcome would be yours anyway, but
it is doubly so when you appear with our esteemed colleague, John
Stennis.

There are two or three questions I must ask you, however. One
point I would like cleared up, Iwcause I am a little confused by the
evidence before our committee.

Oine page 7 of your statement you say that-- - --
control over individual action by operators of private business lies within the
power of the State legislatures. Some States have passed legislation on tihe
subject, some have not.

And then you go on to say, and I quote, in the middle of page 7:
Mississippi has taken no action on this question. In our State the owner of

each business is free to make his own decision as to whom he will serve.
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InI the memoranlduml on a State by State review of State law sub-
mitted to thisconimittee by the Attorney General of the United States
npl)peia this notation:

MKslssippl : Statute 40(L5. seclton 3, compliance with the principles of segrega-
ion of the races.

And then, in parentheses, by explanation:
(Public officials required to prohibit Integration of the white and Negro races

In public facellillea or accommodations.)

I tind myself confused, Is there a statute in Misissiippi that re-
quires public officials to prohibit and prevent integration of white and
colored in public facilities and accommodations?

Governor HARNnK'. Senator, not pertaining to private ownership.
I'lhe laws of our State with reference to private ownership, motels,
hotels, restaurants, the subject matter here that we are considering,
there is no prohibitory law in Mississippi against an individual ex-
cluding certain people fitom restaurants, motels, hotels, or other places
of accommodation. It is entirely up to the owner of that particular
business as to whether or not he, the owner, wishes to accommodate
certain wpople.

Statute 2016.5: under the subject of business customers, patrons, or
clients--the right to choos--penalty for violation:

1. Every person, firm, or corporation engaged In any public business, trade, or
profession of iny kind whatsoever In the State of Mississippi, IncluuIng but not
restricted to, hotels, motels, tourist courts, lodging houses, restaurants, dining
room or lunch counters, barbershops, beauty parlors, theaters, moving picture
shows, or other places of entertainment and amnisement, including public parks
and swimming pools, stores of any kind wherein' merchandise is offered for sale,
is hereby authored and empowered to choose br select the person or persons he
or it desires to do business with, and is further authorized and empowered to
refuse to sell to, wait upon, or serve any person that the owner, manager, or em-
ployee of such public prince of business does not desire to sell to, wait upon, or
servo: Prorldcd, hoiccrcr, Tho provisions of this section sbnll not apply to cor-
lxratlonk or associations engaged in the business of selling electricity, natural
gas, or water to the general public, or furnishing telephone service to the public.

May I introduce this, Senator?
Senator Mfoxno.N-r. That will be received in the record.
(The remainder of thestatement follows:)
2. Any public place of business may, it It so desires, display a sign posted in

said place of business serving notice unon the general public that "the manage.
meant reserves the right to refuse to sell to, wait upon or serve any person," how.
ever, the display of such a sign shall not be a prerequisite to exercisiug the au-
thority conferred by this act.

3 Any person who enters a public place of buslues In this State, or upon the
premises thereof, and is requested or ordered tO leave therefrom by the owner,
manager or any employee thereof, and after having been so requested or ordered
to leave, refuses so to do, shall be guilty of a trespass and upon conviction there-
for shall be fined not more than five hundred dollars (W5,00.) or Imprisoned
in Jail not more than six (0) months, or both such fine and imprisonment.

4. If any paragraph, sentence, clause, phrase, or word of this act shall be
held to be unconstitutional for any reason, sich holding of unconstltutlonallty
shall not affect any othbr portion of this act, ' (Mississippi Codo-li42; Crlmes-
Title II.)

Senator CtvrroN. We know that you rre a busy man with nany re-
sponsibilities. Would you be willing, subject to approval of the Chair,
to have someone connected with your attorney general's office, or
your office, give to this committee a copy of and an explanatiptn, so we
can understand you clearly, of statute 4005.3, because If in this merm-
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orandum from the Attorney General of the United States, there is in-
formation which' is causing us to reach unfair conclusions, I think it
should bei leared up.

Would you be willing to have that prepared and filed with the
committee '

Governor BARNrTT. Senator I will be delighted to have that done
the early part of next week. You should get abrief from the attorney
general of Mississippi not later than, say, Wednesday of next week.
Would that be satisfactory t

Senator Coro' N Any time.
SSenator MO NRONrY. The record will be kept open. I am sure we

will be having hearings that long.
SGovernor BAF.Nwrr. I will see that it is done.
(The material referred to was not received prior to the time the

hearings were printed.) , I
Senator Coriro. I have just one other point, Governor that I feel 1

must raise for your consideration, and your answer, And I do it with
complete friendliness and courtesy to you as the Governor of a great
State, .

Incidentally, may I say to you that I happen to represent. a State
where Yankees live, I represent a State which has very few racial
problems. The peopleof my State are keenly interested in civil rights,
but their approach is a thoughtful approach rather than an emotional
approach which must sometimes, of necessity, prevail on each side of
this question in other sections of our country.

'I happen to be one of the members of this committee, I will say to
you frankly, h6o has Serioutfi isgivings as to the power or the advisa-
bility.of Congeas seeking to control private property. however, I
must say to you, Governor, that there is a subject upon which I have
no misgivings whatsoever. More than 90 years ago the Government of
this Natin gave a solemn pledge to the Negroes tlant they should have
full political ights full rights of citizenship, including the right to
vote, provided they are able to comply with the same requirements
that members of other races are required to meet.

On March 8, 1960, 8 years ago, I made a statement on the floor of the
Senate, and in the preparation of that statement I secured certain in-
formation. I have attempted to bring it lu to date, but have not been
able to secret the exactipresent figures, But I think Governor, you
should probably expect to be asked this question, and I feel compelled
to ask t.

I call your attention to the fact that as of 8 years ago in 15 counties
of thi State of Mis ssippi, there were o Negro voters, although in
those I$ counties'there resided 52,000 adult Negroes, and that in 11
counties in Mississippi, with an aggregate Negro population of 42,000,
there was a grand total of 58 Negro voters,

Yod hAve ade a very able and well-documente4 argument to this
cOpmmittee a~ thie recise question before this committee, the matter
of control of public-ccommodation facilities. However, speaking as
oiie member of the committee and as one very opemninded in this
matter, I cnno4 be quite asimpressed by your presentation with the
inowledge that this situation exists in the matter of the political rights

ofminorities. , ,, .
I,.tI have;been one to go very slowly in dealing by law with the social

status of people in this country, but I believe that 00 years is too long
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a time to wait for this Federal Government to give to the Negro his
full voting privileges. I would like to ask you what the situation is
today in your great State in the matter of Negro voters.

Governor BARNTrr. Senator, I will be glad to try to answer that,
In our State the population, the Negro population, is now about 43

percent. It was about 50-50, white and Negro. But today it is about
43 percent Negro and 57 percent white.

You know there are certain requirements, Senator that a man has
to meet before he is a qualified elector in the State of MAississippi. He
has to be able to read and write; he has to certify that he has never
been convicted of an infamous crime; the unlawful sale of intoxicating
liquors in the last 5 years; and certain other requirements; and to be
of good moral character. He has to prove those things, and a few
other things, that are requirements.

He has to pay a poll tax of $2.
Senator, the Negroes don't have a right to vote. Neither do the

whites. It is a privilege, the way I term it. If they want to exercise
the privilege, they may vote in Mississippi.

A Negro can go before the registrar in the circuit clerk's office-
and he is really the registrar-and if he meets the test, then he votes.
If he fails to meet the test, and he is dissatisfied with it, then he can
appeal to the executive committee, the county committee, then he can
appeal to the courts.

You would be surprised the number of Negroes in Mississippi-and
I believe I can say in the South-that don't really havean ambition
to vote, Senator. They don't seem to want to vote.

For instance. I have prosecuted a Negro by the name of Goldby.
It went to the Supreme Court five or six times stayed in court 7 years.
One of the questions on appeal was that we didn't have a Negro on the
jury in Mississippi. And Federal Judge Cox, of Oxford, Miss., took
testimony and the testimony showed that over a period of about 20
years, only three offered to register.

They have a right to register. They have a right to vote. And
I don't know of any circuit clerk in Mississippi .who discourages
Negroes to vote.

There are probably, now about 80,000 Negroes who are voting in
Mississippi. Of course, that is not m proportion to the whites. I
will admit that. Many of them, of course, are not educated. Many
of them don't have any ambition to go to school. But we are trying,
Senator, in every way that we know how, to educate the Nero. : .

For instance, in the last 1 years, since 1950, the State of Mississippi
has spent $100 million in building classrooms for schools-whites and
Negroes. Local authorities have spent $90 million in the constructing
of school facilities.

Sixty-three percent of that money has gone into the Negro schools,
although they have only 48 percent popu aton And percent of
that $190 million has gone into the white school facilities. /

You would just be surprised to see a lot of the Negro schools, public
schools, high:schools, and colleges in Miissippi, really and truly
they are better in some instances than the whites, in particular, in
someof the large towns in Mississippi.

And I will say this, Senator, to show you how ,the Negro enjoys
living in Mississippi, 90 percent of those who finish high school and
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college remain in the State of Mississippi; 25 percent of our homes
are owned by the Negro population 25 percent.

In Mississippi we think that we treat the Negro much better than
they do in a fot of States. For instance, I will give you one specific
example. In Mississippi we have 1 Negro schoolteacher, Senator, to
every 185 Negro people. Not pupils, but just Negro citizens.

South Carolina is about the same, and Georgia and Alabama and
other Southern States, 1 Negro teacher to every 185.

In New York there is only 1 Negro teacher to every 500 Negro
citizens.

In Ohio there is only 1 Negro teacher to every 485 Negro citizens.
We are doing what we can with the finances that we have to educate

the Negro. We spent millions of dollars in the last 2 or 3 years dur-
ing our administration, Senator, in making Jackson State College a
No. 1 institution, and it qualified last year. And it won the champion-
ship of the Nation. Jackson State College, a segregated Negro college.
And believe me, they are protid of their teams; the Negroes are proud
of their team.

I gave all of them a certificate of appreciation in the Governor's
office after they had won the national championship.

There are many Negroes who are wealthy in theState of Mississippi.
The CHAIRMAN (presiding). The audience will please refrain.
Excuse me Governor. With the visitors here we will have to main-

tain a much decorum as we can for the witness. Thank you.
Go right'ahead.
Governor BARNErr. I will say one other thing. The Negroes pay

10 percent of the taxes; the white people pay 90 percent of the taxes.
But in'the last 12 or 14 years the Negroes have atually received a lot
more money than the whites in trying to educate them so they can
become better citizens.

We'work side by side, Senator, with Negroes in Mississippi. We
don't have any trouble with the Negroes in Mississippi. Itis out-
iders coming into our State, gentlemen, who are creating the trouble.

Senator C&rrON. Governor, I appreciate the thoroughness and th
deep sincerity of your statement. Again I say that no person living
in a far distant State can fairly judge the problems which are, as you
have brought out in your statement, obviously of a different character.

I am not questioning your own personal interest and kindness, and
the kindness of the people of Mississippi, to the Negroes. In fact, I
sat in the Appropriations Committee of the Senate a couple of years
agb and heard John Stennis fight with sweat on his forehead for an
Appropriation dealing with tuberculdois, to which his colored people
were-particularly susceptible, he said, and they needed that Federal
help. He fought for it as I have never heard a man fight in the Senate.

But Governor, you have described, and I am delighted to hear about,
the educational' opportunities that you are affording Negroes in
Mississippi abbut the increasing excellence of their schools and of
the higher institutions and their colleges; of the property they own;
'the taxes tlie pAy, It is very difficult for ine to understand that with
that degree of education that there are still counties in Mississippi
with thousands of Negro residents where either not a single Negro
or 6nly rf bker's dozen eve"'vote.

Certainly m6re thhn that are educated to the point where they can
pass a'literacy test. Certainly if they have that education and own
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property and pay taxes, there must be some of them who develop an
interest.

If there is no difference in the test that is applied to a white man
and Negro in qualifying to vote- if there is no intimidation or fear
placed upon them; if they are rapidly, and in large numbers, receiving
the benefit of education it is hard for me to understand where whole
counties, with thousands of Negro residents, have in some cases none
and in some cases only 53 out of 42,000 - 53 actual voters. Of course,
I don't know why I am getting so excited about the vote down there.
If they vote they will vote Democratic anyway; I know that.
[Laughter.]

But I feel very strongly, Governor, that when you come to this com-
mittee on the question which is specifically before it-and I am talking
about a different question, but one which will be attached immediately
to any bill that cones out of this committee to the floor of the Senate-
I just can't, even with your very fine explanation, quite accept the
conclusion that out of those vast numbers of Negroes having school
facilities, holding property, and paying taxes there should be such
a very, very small number who can t secure the privilege or dare to
exercise thle privilege of casting their vote. That is all that I wish
to cover unless there is any comment you wish to make. 1 won't
pursue this further.

Governor BARNETr. Tlo same tests in all the registrar's offices in
the State of Mississippi are given to both of the races. Identical same
test.- And if anyone has been discriminated against, I don't know
anything about it, frankly. i.

Senator CoTroN. Would you tell me this, Governor: You have
expressed yourself very ably and very forcefully, and you have from
me, at least, a certain amount of agreement about the power of the
United States being used to deal with private property rights and
with a person's control of his own business. Do youbelieve, however,
that further steps should be taken by the Federal Government to
insure a fair chance to vote, an equal chance to vote without fear,
without intimidation, by every colored citizen in every State in this
Union?

Govc;nor BARxNET. Senator, I think the proposition of the privi-
lege of voting is a matter that should be within the exclusive jurif-
diction of each State.

Senator Corror. Now wait a minute; wait. a minute. The .Cor-
stitution of the United States very clearly indicates and it has been
so interpreted by the Supreme Court-I am talking now about voting
in national elections, the election of Congressmen, the election of
Senators, the election of the President of the United States. , recog-
nize the fact that if a State chooses to hold the election of is own
officers in a separate election, they may have some control over it. It
is questionable whether it can bo reached by the Federal Government.
But I am talking about voting in national elections, and that I submit
to you, Governor, is clearly within the purview of our Constitution.

Governor BARNETT. Senator, they have the right to.vote. It is a
privilege if they want to exercise that privilege. And if they.exerr
cise the privilege, if they are qualified, if they are people of good
character, if they are people who pay.the poll taxes to help keep the
schools going, if they haven't been convicted of a crime, if they meet
all of the requirements, they can testify--I mean they can absolutely
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o6te. It is just a matter of whether or not they can meet the re:
quirements.

Seiator C*r . Forgive me, and I don't want to press you and
miot Certsihly I *ouldn' seek to embalrrss especially you, a Gover-
i'6 of i Stat6fo whom I have great, respect, but that is pot quite
thi'iasw r to my question. Subject to . Careful scrutiny of the foin
of the legislation, if God gives me trength and keeps me alive until
we' vot i the Senate, I intend to vote to further strengthen, as has
bden requested by the President of the United States, and to make
zlibre rapid ahd effective the laws to guarantee every political right
on an equal basis, every political right of every citizen..

'Now you have quite justifiably and with a very fine argument sug-
gested that I should not vote ir this committee and on the floor of
0e Senate to reach the arm of the Federal Government into the con-
trol of private premises. But I think it is only fair for me to ask
youi if you go along with me that the Federal Government should
make fully effective the right to vote in Federal elections of all citi-
rens; that there shall be only one class of citizenss as fai as voting

nud political rights exist in this country.
SCai you go along with me or do you disagree
SGbvernor BAi.wrr. Senator, they already have that right. They

have the right to vote. It is a matter of the Negro coming to the
registrar's oefce and convincing the registrar, who is elected by the
people that he is qualifled, that e can meet the test. It is a privilege,
nd if he can qualify, he can vote in Mississippi just the same as any.

one else can vote.
I"> Snatr Corixo. There are pendig now, I believe, are there not,
actions before the cotits by the Civil Rights Commission, or by some-
oie representing them, against certain registrar in your State, and I
don't expect any State to have'perfect public ofiials everywhere and
every place. ; ;
' This is a matter of enforcing the right And you and 1 degree on
the right. Do we agree that te Fpdral Government should see to it
that that right is enforced ii Fedeal elections t

Governor BARXrr. Senator, I don't think so, because it wbtld 1B
whittling away another riglt that long to the States.

Sehator, if we continue to whittle away the rights of the States, we
are going to finally end up with a powerful central government.

"Ahd-d:when we do that, I think we will be in jeopardy. ..! :I think the Federal Government already has passed legislation along
that line. I don't recall just what, but doesn't go that far.
SI:think it is a matter Senator~- ecuseme. :
- Senator CoTrro . It has passed such legislationn aid I was one who
mppotted it, although I did not support title III in the bill passed
ljy the Congress. I believe thie'malh question now left is expediting
th'enforcement by secirin more rapid court action. 'But I don t
wantto goitothese techniaeitiee. '

'I :thaHk ja u for the, frankness of your ansivers.' I again express
Iny pfeasutre at hearing ybu testify before this committee, and I trist
,oau mo nyqustions were' askd not in a hostile way but to try to
meet quaielY some of thesisdu't think should be met.' '
'G1overnort- BJARNBTTi Thank you.

T.The. CHAiuMAw. Off the record. ' '
;^(Disceission off the record.) '! ; ! !' r
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Governor BARNTrr. Yes. It would control their actions in many,
many ways.

Senator TilnuRMoo. I believe the Attorney General-I don't w~nt
to be unfair to him-I think he insinuated, if he didn't say, and so did
Mr. Burke Marshall, the Chief of the Civil Rights Division in the
Department of Justice, that the Supreme Court today would or might
overrule the decision of 1883.

But in 1959 just 3 years ago, in the case of Villiam. v. iHoward
Johnson, decided by the Foiitl Circuit Court of Appeals, it was held
in these words:

We do not find that a restaurant is engaged in interstate commerce merely
because In the course of its business of furnishing accommodations to the
general public It serves persons who are traveling from State to State. As an
Instrument of local commerce the restaurant is not subject to the constitutional
and satatory provisions discussed above, and thus Is at liberty to deal with such
persons as It may select.

That was the decision of the Fourth Circuit Court. of Appeals say-
in that a business is at liberty to deal with such persons as it may
select.

So if this bill is passed here today, this would be an attempt to
upset, would it not, the finding of the court, of the Fourth Circuit
Court of Appeals in 1959

Governor IBARNETr. Yes. It would have to reverse or overrule the
decision in the Williams v. Howard Johnson case.

Senator THURMOND. If it were held constitutional, of course, which
I doubt---

Governor BARNEtfr. Yes.
Senator TnURMOND (continuing). It seems to me, Governor in the

case of Elizabeth Hospital v. Richardson, where the court held that
the treatment, of some patients who were traveling in interstate com-
merce did not destroy the purely local character of the services fur-
nished by the hospital, the court made this significant statement:

The fact that some of plaintiff's patients might travel In interstate commerce
does not alter the local character of plaintiff's hospital. If the converse were
true, every country store that obtains its goods from or serves customers resid-
ing outside the State would be selling In Interstate commerce. Uniformly, the
courts have held to the contrary.

And numbers of cases are cited there. Isn't that &ood law and
hasn't that been the law throughout this country front the time the
Constitution was written in 1787 and adopted subsequttitly ?

Governor BARNTTr. Certainly that has been the law ever since this
Nation was formed and since the Constitution was written. And it
is the law today.

Senator TnI RMOND. And if this bill should pass, it would be as
you said on page 14 of your statement :

The Congress would be controlling the operation of country stores and hotels
on the theory that their operations constitutes commerce from the several
States.

Wouldn't that be a ridiculous construction9or the congress or the
Supreme Court to take under the interstate commerce clause I

Governor 'BARNETT. Yes, it would,
Senator. Tnuih ONb, Would it inot be an impractical position for

tlie Congress or fqr thb Court to take of the interstate commerce claus
Governor BA3r9i r. fit certainly would. .
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Senator lTHUnMoND. Would it not create tensions and tend to divide
our people'in this country when this is so unnecessary ?

Governor BARNEr. Unquestionably it would.
Senator TIIURMOND. In your statement you said: "Equality in a

social sense is attainable only in total slavery," with which statement
I heartily agree. That is one of the propaganda tools used by the
Communists, that we must have equality. They don't speak of free-
dom. If you have freedom, that very freedom itself prevents equal-
ity, does it not.

Governor BARN.ET. Yes, it does.
Senator TIHURMOND. Doesn't that prevent people who have more

ambition and more energy and more initiative to develop themselves
physically, to develop themselves mentally, or spiritually, and would it
not impede people who wish to forge ahead? As the gentleman, Mr.
Hicks from issouri, said this morning, he started with nothing and
now he has a business, one business alone worth a million dollars, and
many other businesses.

Wouldn't his type of philosophy, if adopted in'this country, tend
to destroy our private enterprise system f

Governor BARN tr. Yes, it would. Many businesses would cer-
tainly fold up. They would go out of business, just like the lady of
Winona, Miss., went out of business recently.

Senator TIIURMOND. If this legislation is passed, would it not be
equivalent to confiscating a man's property in violation of the 5th and
14th amendments to the Constitution, which provide that no person
shall be deprived of life, liberty, or property without due process of
law?

Governor BARNETr. Yes.
Senator 'IIURlMOND. Governor, I can ask you many questions, but

your statement is so excellent, it is so comprehensive, it answers so
well the questions that: have been raised in these hearings, that I think
I shall not proceed further.

I would like at this time, Mr. Chairman, in response to a question
that came up a few moments ago when the Senator from Oklahoma
was presiding, as to what effect the Communists or Communists in-
filtration is having on demonstrations throughout this country, to
place in the record at this time a statement by the distinguished Sena-
tor from Mississippi, Mr. Eastland, in the Congressional Record of
Ma 25, 1001.

T'he CHIA I~n3A. Without objection, it is so ordered.
(See app. VI.)
Senator TIIURMOND. I shall read just one paragraph of this at

this time.
Mr. EASTLAND. Mr. President, the agent provocateurs .who have descended

upon the Southern States in theihame of "peace riders" were sent for the sole
,purpose of stirring up discord, strife, and violence.:' "Peace riders" is a
revered Communist term, an old Communist technique. The movement was
masterminded and directed by an organization known as the Congress of
Racial Equality, called CORE. This organization is the war department of
those who sell hate, collect donations, and sow the seeds of discord in this
country. Since its Inception, its creed has been lawlessness and Its tactics
have followed the pattern set by Communist agitators the world over.

Prior to the sit-in demonstrations that started in the Southern States in
1900, CORE confloed Its activities to cities in the North and border States,
and received little public notice. With the advent of the lawless sit-in, It
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inoved in and took over the. direlton of: the ',whble moyemenpt Steve, Allen
signed a recent fundraaiqg letter given w4e circualationby CORE-

And so forth. i ;
This CORE circulation i together with ith NAAOCP have been the

'leaders in these demonstrations have they not ? .
Governor BARiNB r. Ye, they have. , ,,
SSeat6r TiRM~ .D I think the article that I have just placed in

the rerd abgut CORE, its leaders, and the Communist connections
of its leaders will be of interest to the members of this committee, and
to the people of these United States.
i I also offer for the record an article appearing in the Congressional

Record under date of Febriuary 1956, subtitled "Subversive Character
of NAACP," by Representative Gathings, of Arkansas, which shows
the Communist affiliations and connections of the NAAOP leaders.
* The CiHAarun m Without objection. -, , . '
.See 4p. VI.) . ; ! . . .1. , ,
Senator THu oND. And I would like to say further that another

organization, known as Southerh Conference Educational Fund, which
has been labeled by the Internal Security Subcomihittee of the U.S.
Senate as a transmission belt of the Communist Party,United States
of'-America, has been active, :too., There is one called Carl Braden
and one Anne Braden who are field representatives for this Southern
Conferenb6 Educational Fund, who have been traveling all over the
South" organizing demnonstrations :. .
' This Carl"Brkden recently served a ,Federal prison term for con-

Itenpi of; Cobgress when he.refusedto tell.the House Un.Anierican
Activities Committee whether or not be was a Communist
SMr. Chairman, I had hoped to get it here by xnow,.but I shall place

inthe record later, the background and the Communist relations and
connections of some 6f-the leaders of .theiNAACP, another orga -
tion which is stiripg up strife and leading demonstrations and creat-
ing violence in this country at this time..
, Again, Governor I want to congratulate, you on. a very enlighten-
ing statetnent whioh I wish every American citizen could read, It is
a 'pleasure to have you here, and I commend you for your courage, for
your ability in handling the problems of very great difficulty in your
State, and for the service'you are rendering to your State and Nation.

Goveftor BAR wrr.T 'hank yo, Senators . .:
Senator THURMOND. Thank you, Mir. Chairman. .? ..
The CHOmIMA. The Senator from Alaska. ;
Senator BArmmr. Governor Barnet. I shall say, too, that I con-

sider you iavesmade a powerful argunient for the cause inmwhich
you so firmly believe. .

P. fo.you know, Governor, if Aubey. Wipiams is cnsidered of Cm-
must affiliation, I'Hewas one of the men pictu red ithe --

: Goeror BariiBrr. May I look through this pamphlet just for a

, uoyrno rJR=. that. Senator, ,I wi U . lad. to ma o an iV.estiga-
-tion of tha'questio 'tu asked I. don't have any informtion tlat
heisCi' lint. @' n l v i nmy file With reference

tivities, a c oee efri; ,tiis group, wFose pi ure I ave, led here,
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publisher of "Southern Farmer," a member of thd Workers Alliance.
Senator BAnmTTrr. It will be altogether agreeable with me if you

care to submit anything further on this in writlug.
Governor BARNlrr. I don't say that he is at all. I will be delighted

to supply you with any information, and I would like to have that
opportunity, that I may be able to find with reference to him.

Senator BamRnrr. Thank you.
(Information requested follows:)

[Excerpt frorq "A Report to the 1902 Regular Session, MLtsalseIpl State Legislature," by
the General Leislative Investigation Committee]

AUBR YW. W ILLIAM, MONTOOMEBT, ALA.

Aubrey W. Williami was identified as president of the Southern Conference
Educational Fund, Inc., who had been a member of the board of the Southern
Conference for Human Welfare. He also identified himself as editor and oub-
lisher of the Southern Farm and Home, a farm publication. Mr. Williams was
identified by a witness as one who had beeb a member of the Communist Par(.
He was also identified by another witness as one who accepted the discipline of
the Communist Party. Mr. Williams denied that he had ever been a member
of the Communist Party or that he had ever accepted Communist Party discipline
but he admitted that he had been connected with a number of Communist froa
organizations. He admitted also that on September 11, 1947, he made the follow-
ing remarks in an address at Madison Square Garden, New York City, with
reference to the Governmpet'a loyalty program ) .

"What they demand is that any man who admits to being a member of the
Communist Party be fired immediately on the grounds that no, man caq. be
loyal to the United States and be a Communist. It is my belief that it is ire-
cisely at this point that:we take our stand and defend the right of any, Coi
munist to maintain his position as an employee of the Government of the Unltea
States. To take any less position than this is to throw overboard such primary
rights as the freedom to think and to hold whatever beliefs one chooses.'"

Senator ir rr. Governor, you informed ,the, xcmittee that it
is your belief that much of what is occurring in:the United States.m,
respect to this racial situation is Communist mspired. Then you went
on to say that many individuals and agencies, including the FBI, are
concerned in your words, about the real motivation of these so-called
civil rights leaders,. . t t I , ,. :

I should like, sir, to ask you this question: Is this definite inform:-
tion nown to you, that the FBI is concerned, or is this suppositions;

Governor BARNTrr. Well, :from talking to two individuals, they
think that the activities of these agitators the activities of some of the
leaders-I don't say all-of the NAACP, and demonstrators, are
similar to the activities of the Communist Party. And a picture such
as I handed the Senator, the chairman this morning, certainly con-
vinces me that some of the leaders who have visited many States and
organized Negro groups to ma rc and to demonstrate are close friends
ofsofireof theCmuniustleaders . . .

$enatpr AiT . Wh7 n yo say, Governor, jAdividuals with whomf
you ayke a , are'we to infer that.you mean.individuals within,the
Fede l jujrii of Investigation I .

yrn' r I BARNmT. Wte1, the State of Louisiana,ha4 n investige
tioi sontim ago,.nd as J. recall the committee that made this inves-
tigationi rechediThe coholusion.mhat it seins from the activities of the
Communist Party. I would lie to furnish you with a report of the
Loi4siana investgatingct i te, f I may, Snator. ,; , ... ;,

Senator BAiRTErr. Tihak you , I should be very pleased to; see
that. ..
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But to return, if I may, more specifically to your statement about
the concern of the FBI, do you have information that the Federal
Bureau of Investigation believes that some of these so-called civil
rights leaders are dominated by the Communists?

Governor BARNETT. I don't have anything before me, Senator, that
is official.

Senator BARTLTrr. It is your belief, however, that the FBI enter-
tains this fear?

Governor BARNETT. It is my belief that the FBI believes the lead-
ers-the leaders of the FBI believe that the activities of the Commu-
nist Party are very similar to the activities of these agitators.

Senator BARTLETr. Is it your opinion likewise that the Communist
Party furnishes, again in your words, "the real motivation behind
these so-called civil rights leaders ?"

Governor BARNTrr. I do, sir. I believe that, because one of the
purposes of the Communist Party, Senator, is unmistakably to divide
the people, and that is exactly what these agitators have been trying
to do, is to stir up brother against brother, race against race, and to
bring about turmoil and strife and discord, and to-I can't see any
other conclusion tbllt nyone could reach except to divide and conquer.

Senator BARTIrr. 1 infer that you would regard it as an act of ap-
peasement on the part of the Congress if this bill were to be passed ?

Governor BARNETT. Yes.
Senator BARTLETT. And you equate, according to your statement,

the type of appeasement which would flow from such an action with
which you describe as our policy of appeasement toward Cuba and
Laost

Governor BARNErr. Yes. I don't think, Senator, that when you
appease a lot of those people, when you study their backgrounds, study

Their thoughts and their actions, the appeasement that they might
temporarily receive wouldn't last long. *

There was an article, I understand, in the U.S. News & World
Report along that line recently. I don't remember whic't issue. I
know of one Governor in the United States who told rme-I'm not
privileged to tell his name, that he had alot of trouble with a minority
group. He appointed several to his positions of honor and trust and
responsibility in State government, and now it is worse than it ever
was with him.

Senator BARTLmrr. Governor, you expressed a belief to the com-
mittee that if this bill is passed, it will only result in pressure for,
as you described it, more and more and more. What .direction do
you think further demands might take?

Governor BARETTr. Well, it is just a group of people, Senator, that
I don't think vou can satisfy. They are not going to be satisfied.
When you study the background of a lot of these people, advocating-
I mean, not thie Congressmen or Senators, but the people who are
demonstrating-when you start to try to appease them, and they
know that you are trying to appease them, then they are going to
demand more and more, and you just get into mighty deep water.

Senator B.wrT-rr. What 'do you think they might demand next,
after this?

Governor BARNErr. Division of property, land grants. I think,
Senator, frankly, that the ultimate aim of the NAACP, the Negro
race, is to bring about complete amalgamation.
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Senator BARTrETr. Of what nature?
Governor BARNTTr. Integrate, intermarry, bring about complete

amalgamation. That is my honest opinion as to what many of the
agitators really want.

Senator BARTiLr. And you believe that the legislation here under
consideration is sought by a minority of the people in the United
States?

Governor BARNET. Is what
Senator BARTLIMT. Is sought by a minority of the people of the

United States, that it is agreeable to the minority only V
Governor BARNTrr. I didn't quite hear the question.
Senator BARTLET. Do you believe that legislation of this kind is

sought and/or approved only by minority groups within the United
States?

Governor BARNET. Yes, sir; Senator, I certainly believe that, sin-
cerely that the majority of the American people don't want legisla-
tion like this.

I think if this were left up to the American people to vote, a secret
ballot, I believe an overwhelming majority of the American people
would vote not to pass this bill, to permit the individuals to control
and direct their activities as they see fit.

Senator BARTLMTr. Governor, did Mrs. Staley have to, in a legal
sense, close her restaurant in Winona

Governor BARNETT. Will you ask the question again?
Senator BArrrmTr. Was she required to close her restaurant by any

provision of law ?
Governor BARNmT. Not by any court order. What happened, Mrs.

Staley operated this restaurant in a town of about 4,000, I guess,
people. It is a Continental Busline Terminal, Winona, Miss. She was
told by the Continental Bus officials that they were being told by the
Department of Justice that she was going to have to close the business
or integrate. So sie attempted to integrate, and it didn't work. And
she told me that she was closing her business, her lawyer told me the'
same thing, and her attorney-I can furnish her lawyer's.name in a
day or two--said thr t she has closed it, and as a result of not being able
to get along by integrating, the white people won't stand it at all; the
Negroes didn't like it, They had a nice compartment; they were all
getting along well.

The customers were happy. She was making a good living. Seven
or eight employees were doing well. As a result, Senator, which I
think is going to happen in many, many places throughout especially
the South and other areas, she closed her business. ow it is vacant.
She still has a lease on it, however. $20,000 worth of equipment is in
there. Seen or eight people are out of work, and the customers, 99
percent of them, are unhappy.

Senator BARMnLr. Governor, what if Mrs. Staley had said, when ad-
vised about this by the Trailways people, that she didn't care to
integrate

Does the Department of Justicehave any law under which they could
have compelled her to do so?

Governor BARNoT-. Yes, sir. She told them that, time and time
again, Senator. She begged them not to require her to integrate.

Senator BARTLTT. A law by which she could have been required--
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Governor BARNIrr. The Interstate Commerce Commission, I under-
atand, just takes over interstate travel like that. I think under their
ruling she either has to comply or fold up. The property was owned
by the Continental Bus Co.

Senator BAmTLrr. I see.
SGovernor BARNer. And, Senator they were called on. The Jus-

tice Department, I;understand, called on the Continental Bus Co. that
the company would have to close.

SSenator BArTLrr. It wasn't her property ?
Governor BARNErr. It was the bus company's property, not her

property, except the personal property. The chattels, the movable
things were hers. It was a terminal cae.

The CHAIRMAN. Governor I want to get this in perspective. This
was a matter that was decided in the Boyington case, in interstate com-
nqerce, and therefore, the ICC was carrying out the order of the court
in terminals and things of this kind, all over the United States.

Governor BAmmNmr. Yes, sir.
The CHAnIMAN. If you look up the Boyington case that is where

the court made the order. I think it came out of Virginia, Boyington
v. Virginia.

Governor BARNETT. Yes, sir.
Senator BArrrrr. Governor, I don't correct one part of your testi-

mony with an pride, but a correction must be made on a factual basis.
You said 'LTere is a Communist nation just 90 miles from our

own shore. Actually there is a Communist nation much closer to
our shores than that, because Russia, owning Big Diomede Island in
the Bering Straits, is separated from Little Diomede Island, owned
by the United States by 2 miles.

Governor BANWrre . -ank you, Senator. You are correct.
Senator BArTLrr. Fially, one question further. You say, and I

quote your words on page 6 of your statement, Governor Barnett:
Perhaps this is all a part of a great conspiracy to divert our attention to this

domestic issue so that we may neglect other and far more important matters.
SWhat would you consider to be the source of this conspiracy I
Governor BARNTrr. Well, perhaps I don't say it is, as a matter of

fact, but I made that suggestion, that it probably or possibly could be
part of the opposition to divert attention to this issue, so that you may
malect other matters. For instance, foreign policy matters.

Senator BAirIFrr. Who would be bringing this about so that this
diversion could take place

Governor BABNEYr. Sir
Senator BarnTrr. Who would be bringing about this diversion so

we would be forgetting other and more important problems ?
Governor BANETr. I wouldn't be in position exactly to say who

would bring it about.
Senator BAmR T. But you have a belief-
Governor BARNETT. I have an idea that it is a fact, though. That

ia just my own conclusion.
Senator BArrTwr. Thank you, Governor.
I have no further questions.
The CHAnan~ . Governor, would you apply the same forces to

the Congress in 1876 when they passed a similar law I Were the same
forces at work t
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Governor BARNmrr. What forces, Senator I
The CHAIRMAN. You talked about this as a great conspiracy to pass

this legislation, one that is Communist inspired
Governor BARNETm . No.
Senator BARTLETr. I wonder if in 1875 the same thing happened

with the Communist Party ?
Governor BARNwET. No, I wouldn't say that.
The CHAa~ .N. There is one other thing I am sure you want to

clear up. You called attention to certain people, in this particular
case the demonstrators, who seemed to be acting like Communists-
using communistic tactics, I believe you said.

Governor BABNmTr. Yes, sir; that is right.
The OCAIRMAN. Of course, these types of tactics have been going

on in history for many hundreds of years, have they not ?
Governor BARNET Well, not in my day they haven't.
The CHAIRMAN. Not in my day, either, but you can attribute the

same type of tactics to many organizations.. They are not necessarily
Communist. The Coinmunists have borrowed some tactics that have
been used in history. I don't like it; you don't likeit.

Governor BARNETT. You are correct.
The CHAIRMAN. But they haven't any monopoly on those tactics?
Governor BARNETT. No.
The CHAIRMAN. The Senator from Vermont
Senator PRoUTY. Governor, I think you have contributed a great

deal to the work of the committee this morning, by virtue of the
fact that you have represented a point of view which I am sure is
shared by a great many of the voters in your State. I would like to
say that that same point of view has been very ably reflected by
your two distinguished Senators-I see one of them here at the present
time, Senator Stennis-and also, Congressman John Williams.

I had intended initially to pursue the questioning which Senator
Cotton engaged in namely, voting rights. But inasmuch as that was
covered so thoroughly, I won't pursue it further.

I would like to ask you just one question, however. Do you think
there is any merit in the suggestion that a sixth-grade education be a
primary qualification for voting ?

Governor BARNm.r. I don't think, Senator, that we ought to just
draw a line of demarcation. I don't believe we ought to say a sixth-
grade education is sufficient. I know of people who have finished the
eighth grade who wouldn't have sense enough to vote. I know of
several.

Senator PROUTY. I suppose there are some college graduates who
might be placed in that category, too.

Governor BARNETr. I know of a number in high school. I believe
that we should take the commonsense view of the thing, not only
what he has learned in his books, but what he knows about govern-
ment, whether or not he has made a study of government, whether or
not he is practical. Many, many qualities that he has or doesn't
have-I don't believe we just ought t--the registrar ought to have
discretion to question the man and let him, who is elected by majority
of the people of his county, reach the conclusion, after studying the
man, after hearing him talk. and after finding out his background,
whether or not he is educated sufficiently to vote an intelligent ticket.
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Senator PROUTY. Governor, do you think all voters in your State
are throughly conversant with every facet of Governnent.?

Governor BARNETrr. No, sir, I don't think they are all conversant.
I think the registrars are bound to make some mistakes. I am sure
that they do at times. They are human beings, and we are all subject
to error. And certainly they reach the wrong conclusions at times.

Senator PROUTY. You have made several references in your state-
'nent to the plight of the small businessman, assuming this legislation
Iecame law. Does that apply to big business?

Governor BARNETr. I tlink it applies to all business. . I think--
just don't think that it is good for the small businessman or the man
who operates a huge corporation.

Senator PROUTY. What about chainstores which operate in all States
of the Union and whore stock is owned by thousands of people who
live' in all sections of the country, who may disagree with the views
in your State. Are their rights being transgressed

Governor B.A~sErr. I tiink so. I think it is an invasion on their
property rights. I just think that they have a right to control and
direct their own activities in their business as they think proper. I
believe they ought to be entitled to employ whoever they please. 1
believe that they ought to be able to operate their business as they
think proper, and not be under control and direction of someone from
Washington, or someone who doesn't understand his particular prob-
lem.

Senator PRaorr. If I own stock in some company which operates in
Mississippi, I probably don't understand the problem there.

Governor BARNSEr. That is right.
Senator PROUTY. But I may feel that my company, the company in

which I own stock, should be allowed to integrate if it so desires.
Governor BARNwar. They are privileged to do that in our State if

they want to.
Senator PRouTY. Does a State commit an unconstitutional act if it

forbids Negroes to eat in restaurants patronized by whites?
Governor BARNETT. I didn't hear the last part of the question.
Senator PRouTY. Does a State commit an unconstitutional act if it

forbids Negroes to eat in restaurants patronized by whites?
Governor BARNETT. Yes, sir; if it is a State action, according to

recent Supreme Court decisions, it would be unconstitutional.
Senator PRouTr. Does a State permit an unconstitutional act. if it

forbids Negroes to enter public schools attended by whites?
Governor BARNEIrr. Senator, I think the 10th amendment would

probably cover that question, which provides that the powers not
granted by the Constitution to the Federal Government and when not
prohibited by the Constitution to the States, belongs to the States re-
spectively or to the people.

Senator PIorry. I think there is soim question perhaps about that.
I think I refer to Hays Brown v. Board of Education of the Depart-
ment of Education, in which I think the 14th amendment was said to
apply. Article 6, clause 2 of theConstitution provides in part, and
I quote, 'This Constitution and the laws of the United States which
shall be made in pursuance thereof shall be the supreme law of the
land."

Does the Constitution include and incorporate interpretation of its
language by the Supreme Court I
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Governor BanE'rr. Will you ask that again, please, the latter part ?
Senator PRouT. Does the Constitution include and incorporate

interpretation of its language by tlie Supreme Court?
Governor BAn1Rer. I don't think so.
Senator PROUTTy. In other words, the Supreme Court does not inter-

pret the lawI
Governor B1AR.RNE . They interpret the law of the land as in Hrown

v. Board of Educationr but their decision is not the law of the land.
To my way of thinking, it is not the law of the land. It is the law

of that particular case. Nearly every case is different. They are all
different. It is just the law of that. particular case, and not the law
of the land. ''lie Constitution itself, I believe, says that-it is the
law of the land, the Constitution itself.

Senator PROtrY. Would the same be true of the Civil Rights
C(aes in 1875?

Governor BARNE-rr. Section 2 here, under article 6, says:
This Constitution and the law of the United States which shall be made In

pursuance thereof and all treaties made, or which shall be minde under the
authority of the United States, shall be the supreme law of the land. And the
judges in every State shall be bound thereby, anything In the constitution or
laws of any State to the contrary notwithstanding.

Tie Court can't change tlie Constitution. They cannot add to the
Constitution, nor can they take any words from the Constitution.

Senator PIRoutry. You said earlier that the 1875 decision was the
law of the land, did you not.?

Governor BARN.ETT. You mean the decision Well, I don't mean
it is the law of the land. It may have been accepted as the decision.
When it is the only decision, of course, it is accepted as the law until
it is reversed, remanded, or overruled.

Senator PRnou'r'r Governor, if the Constitution includes and incor-
porates the decision of tile Supreme Court, does a State official who
obstructs or interferes with hany decision of tile Supreme Court violate
the supreme law of the land and act in an unconstitutional manner?

Governor BARNTFr. Will you repeat the question ?
Senator PRourY. If the Constitution includes and incorporates the

decision of the Supreme Court, does a State official who olbstructs or
interferes with any decision of the Supreme Court violate the supreme
law of the land d a act in an unconstitutional manner?

Governor BARNET. Senator, of course; there is a case pending
against the witness at this time, and I doubt the wisdom of my going
into all of the details of that.

Senator PROVTY. I quite agree with you.
Governor BARNErr. Of course, when I acted, I acted in accordance

with the laws of the sovereign State of Mississippi, the Constitution
of the United States the 10th amendment. But I doubt the wisdom
of my going into the details about that.

Senator PROUTY. I quite agree with you. Governor, if as you
suggest, Communists are active in the integration movement, isn't
action to guarantee civil rights to Negroes the best way of minimizing
or destroying Communist influence ?

Governor Ban T-rr. Will you repeat the question
The ClIAIUMAN. Our guests in the audience will kindly refrain: we

will have soe dcorum so we can all hear the witness.
21-541- 3-pt. 1--28
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Senator PRorTT. You have suggested that Communists are active in
the integration movement, or at least insofar as the demonstrations are
concerned. If that is true, isn't the best way to take care of this action
and to minimize and destroy Communist influence by guaranteeing
civil rights to Negroes

Governor BANErr. No sir.
Senator PRoUTY. Thank you, Mr. Chairman.
Governor BARNET. No, sir.
The CHARMAN. The Senator from Michigan.
Senator HART. Mr. Chairman, I apologize for having left, on the

assumption we were going to recess until 2, so some of the questions
may be repetitious. I would appreciate being told so if that occurs,
and I will-be very brief. I know the time imitation the witness now
is operating under. I want to get a couple of things straight on the
record.

Governor, I understood that you were going to file with the com-
mittee a memorandum of law on the question asked very early in our
meeting here this morning that bears on this Mississippi Statute
2046.5, and the statute of the Mississippi Code 4065.3. As I under-
stand it, you explained that the Mississippi law authorizes operators
to refuse service.

Governor BAN-mrr. Yes, sir; they may either refuse or they may
accept anyone who poses as a guest. But I will, as you suggested,
have the attorney general brief that and send you and other members
of the committee a copy.

Senator HART. There is one point that we need, awaiting that mem-
orandum, however. You added that under section 3, 4065-that is
the way you cited the code-integration is prohibited in public places.
You were emphasizing the right of the individual operating a private
establishment that he selects, but you added, as I understood you, that
in matters of public accommodation or facilities, the obligation to
segregate is established by law. Is that right ?

Governor BARNErr. That is correct, Senator. The individual own-
ers have the right to serve whoever they please, or reject whoever
they please.

The other part of your question is absolutely correct. We have al-
ways believed in separate and equal facilities.

Senator HART. Specifically, then, as the chief law enforcement of-,
ficer of Mississippi, you are required by Mississippi law to prohibit
the mixing of whites and Negroes in public schools, public parks,
public waiting rooms, and public places of amusement or recreation;
is that right?

Governor BARNETr. That is correct.
Senator HART. How has "public" been defined
Governor BARMNET . Well, public schools, for instance, are a public

place; a courthouse; swimming pool. I notice quite a number of the
swimming pools are being closed. In Atlanta, Ga., they closed one
the other day. They didn't have enough people after they integrated
to make a go out of it. And I look for a lot of other swimming pools
to close after they integrate.

Senator HAwrr. Governor, what money did you use to build those
schools and swimming pools and so on I

Governor BARNTr. Well, we used money-for instance, the State
legislature makes the appropriation.

394



CIVII RIHTS--PUBLIC ACCOMMODATIONS

Senator HART. Where does that money come from i
Governor BARNETr. It comes from various taxes. For instance.

sales taxes.
Senator HART. Who pays the taxes
Governor BARNarr. I beg your pardon
Senator Hma. Who pays the taxes
Governor BARNErr. Well--
Senator HArr. The citizens of Mississippi
Governor BARNwTr. The white people pay 90 percent of it, and the

Negroes pay 10 percent of it.
Senator HART. Would it be your logic that you should admit 10

percent of Negro applicants to the schools and pools
Governor IARNErr. No sir.
Senator Harr. Is that te justification
Governor BAmwnr. They have schools that are equal to our schools

in most instances.
Senator HA&. My question, of course, is-and it bears on the sub-

ject that concerns all of us here in the Congress --
Governor BARNTrr. Senator, frankly I don't they they ought to

integrate in the schools. They start dancing together, playing to-
gether, now and then intermarriage between the Negroes and the
whites, and it has never worked in any country. It has always ended
up in a mongrel race, if it is practiced long enough and extensively
enough.

Senator HART. Do you mean if a Negro is permitted to enjoy the
fruits of that which his money provides, this is the ultimate culmina-
tion of it , . .

Governor BARNmr. He can enjoy it. He can enjoy it.
Senator HART. He can't get into these public facilities.. You are

underobligation toreject him. - ;
Governor BARurr. He has his own facilities. We provide his

own facilities. i ;

Senator HART. Governor, let me ask it this way: What explanation
do you give to the Negro taxpayer of Mississippi- for denying him
access to these public floilities? .

Governor BARNErr., Well, because-of course, they have their own
facilities. You are talking about facilities of ,the State, or, other
facilities . :

Of course they have their own facilities. In Jackson, Miss. 1'
Negro told me yesterday they have nearly 200 restaurants and cafes
in and near the city limits of Jackson, Miss. Jackson State College is
one of the most modern and up-to-date colleges in the Nation.

Alcorn A. & M. is the first Negro college that was ever organized,
a land-grant college, in America, located at Utica, Miss. It is an A-i
institution.

And if a Negro wants to take some course that is not offered in those
schools, then we appropriate money and pay his tuition and other
advantages that he would get in the State of Mississippi.

For instance, the last special session of our legislature, about 4, 5,
or 6 months ago, appropriated $100,000 for that one purpose. Some
ought to go to a dental college, and we don't have one in Mississippi,
or some other school where we don't have that particular kind of
school, but we send them and we pay what they Vould get if we had
that school in Mississippi.
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Senator HART. If I were a Mississippi Negro, would I be satisfied
with that explanation to my question ?

Governor BARNETr. You ought to have heard one a while ago.
When I said, "Would you rather be a Negro or a white man," he said,
"Governor, if you spend one Saturday night on Faro Street you would
never want to be a white man again."

Senator HART. Governor, I think the reason the civil rights debate
in the Congress has taken a shift in tone is because it is no longer
possible to stand up and say that they like it, that they are happy,
that they are content This is the reason the shift in emphasis now
moves into the general conservative pattern of assertion of property
rights. I just do not accept the statement, I cannot, based on the ex-
perience as I see it, the proposition as you put it when you describe Mrs.
Staley's restaurant, "everyone was well pleased." I don't think so.

Governor, in your administration, and for decades before, Missis-
sippi has been trying to attract new industry into your State. Your
agricultural and industrial board scheduled a meeting last fall in
Chicago. You were to speak to several hundred industrialists. You
were going to interest them in establishing plants in Mississippi. And
then came the rioting at the University of Mississippi. The meeting
was called off.

One of the courts said that several manufacturers indicated they
were no longer interested, and a State official was reported to have
said it was feared he would get a cold reception.

Doesn't such a loss of potential industry hurt your State, Governor ?
Governor BARNrrT. Senator, frankly, Mississippi has made more

industrial progress in the last 3 years than ever before in any 6 years.
Senator HART. Did the incident that I described occur?
Governor BARNEmT. I don't know whether it did or not. The papers

of Chicago are criticizing us, but they are wrong; they don't know
the facts about the meeting.

Senator HART. Do you deny there was a meeting in Chicago of
several hundred-

Governor BARrarTT. We had one in Chicago, and one man in Chicago
put a plant in Mississippi at Gulfport, doors and sashes, et cetera, $2
million, and he was a guest at the meeting we did have. It may have
been postponed for a week or two; I don't knoW. The agricultural-
industrial board arranges those meetings. We did have one, and we
have gotten several industries from the group that was there.

May I say this, please: Mississippi in 1961, the capital investment
in our State was three and a half times greater than any other one
average year. Last year Mississippi secured more new industries,
more new expansions, more new industrial jobs than ever before in
the history of our State. Last week we announced four industries.

They are coming to Mississippi from Chicago, other places.
Ohe company pulled up everything, lock, stock, and barrel from

Chidago about 30 or 60 days ago, the Spartus Co., and located at Louis-
ville, Miss. Four hundred new joba.

One pulled up.everythlng he had in Ohio and came to Mississippi.
And the great W. W. Sly Manufacturing Co. made this statement, in
dedicating' t factory at Webster County, Miss., that they came for
one reason, they came to Mississippi, is because the Mississippi peo-
ple have the courage to try to live up to the Constitution as it is writ-
ten and they are not interested in misconstruing the Constitution to
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suit political expediency. That man is named Carl Sayer, and he
told me you can quote me anywhere.

Senator, I will say our State is growing so fast, the population is
increasing rapidly. We are getting more industry, I think, than any
State in the South.

The Standard Oil Co. will complete a $125 million refinery at Pas-
cagoula Miss., in a short time. Its president said that Mississippi is
one of the last of the old frontiers. He likes the attitude of the white
and Negro races in Mississippi. I can send you a copy of his state-
inent.

Senator HLiRT. I shall be glad to have it.
Did you go to the meeting in Chicago
Governor BARNETT. Yes. I have been to several there. We travel

a lot. We have them in New York, Pennsylvania. I have a trip
to make Monday.

Senator HART. Are the Census Bureau figures correct that in the
last 20 years you have lost 220,000 white people ?

Governor BARNET. Yes, sir.
Senator HART. And 650,000 Negroes?
Governor BARNmTr. I think that is correct. That was from 1940

to 1950, and 1950 to 1960, Mississippi lost a Congressman, you see, in
each of the 10 years. But the last two and a half years our popula-
tion is increasing.

The interim report of the Census Bureau will tell you that we have
gained in the last year and a half about-2 years-73,000 new citizens.
It is industrial people who are coming there. Of course, I know a lot
of Negroes are leaving. They are going north and east oh account of
mechanization of agriculture.

Senator HART. On account of that ?
Governor BARNFIT. Well, agriculture went to machines, you know.

They don't have the cottonpickers we used to have. We have the
picking machines.

Senator HART. And apparently there are other factors and cir-
cumstances, all of which we have elicited here.

When industry does locate in Mississippi, isn't it your opinion that
these local customs of segregation and the law, to the extent that the
law is applicable, would have a very discouraging effect on potential
employees, both white and Negro, who might otherwise go to Missis-
sippi to work I wonder if it is possible--

Governor BARNETT. Senator-
Senator HArr. If I may conclude the question.
Is it possible to put ourselves in the shoes of a Negro in San Fran-

cisco or Detroit---
Governor BARNMET. Senator---
Senator HART. May I conclude?
Governor BARNMTT. Surely. Excuse me.
Senator HART (continuing). Who is an engineer, or a physicist.

What would he think of joining a work force in Mississippi ?
Governor BARNETr. The industrialists, Senator, would be surprised,

if you would just sit down--
Senator HART. I am talking about the Negro engineer.
Governor BARnNETT. Well, I don't know how he would feel. Of

course, you would have to ask him. I don't know. I just wouldn't
know.
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Senator HART. Do you have any suspicion about how he would
feel?

Governor BARNETr. No, sir.
Senator HArr. You have no opinion at all?
Governor BARETTr. No, sir.
Senator Hamr. Governor, I hope my figures are right. The median

white family income in Mississippi is $4,200. Is is about $6 000
nationally. The median Negro family income is $1,400 opposed to
$3,100 nationally. You have indicated that in the last 20 years your
population has dropped three-quarters of a million people. Educa-
tion, to the extent that it is gaged by selective service rejection lists
lags behind other States in this country. More than 66 percent of
potential draftees from Mississippi were rejected last year, compared
with a national average of 46 percent,

It seems to me that there is no question that Mississippi wants
and needs this new industry we are talking about. I cannot see how
racial discrimination does but discourage the location of such indus-
try. I would think that the insistence on discrimination, as this pub-
lic section of your law requires, in education, public accommodations,
and public facilities, contributes: to this loss and to this weakness,
the weakness that affects all of us in the Nation.

Governor BARNrwr. Senator, certainly I disagree with you on that.
I wish you could talk with some of the presidents of the corporations
that have located in our State in the last 2 or 8 years.

For instance, the president of Chrome Crft, the vice president
of Sunbeam Corp., the president of the Standard Oil Co. of Ken-
tucky, W. 0. Smith, the president of Sly Manufacturing Co., the
president of the Lyon Co., about how happy they are in Mississippi.

We have no trouble with labor, we have an abundance of labor.
But the Negroes and the whites work together in harmony and peace.

Mississippi-did I understand you, Senator, to say that we had
lost--that the population had gone down to three-quarters of a
million I

Senator HArT. The figures that the Census Bureau furnished me
indicate that you lost in 20 years 600,000 Negroes and 220,000 whites.
The reason I'm pushing that "truth in packaging" bill, if my arithmetic
is bad-

Governor BARNErr. I misunderstood you. I thought we dropped
down to three-quarters of a million.

Senator HART. You have lost, in the last 20 years 870,000 people.
Governor BARNmrr. That is probably correct. I won't say that

it isn't. But in the last 2 years I think we have gained more than
22 other States in the Southeast and Southwest.

One reason we are gaining is because we have a great, a bold, and a
far-reaching and famous economic development program in our State.
We put our State on a competitive basis with that of other States. And
that is one of the reasons why Mississippi didn't get the industry from
1940 to 1950 that it should have gotten.

For instance, we reduced our income taxes in Mississippi, We
put the right-to-work law in our State constitution. If I may I would
like to send you some statements of some industrilists of how happy
they are by locating plants in Mississippi. Most of the plants in our
State are expanding rapidly.
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Senator HART. Did you describe it as the "last frontier" or "new
frontier"?

Governor BARNErr. No, sir.
W. C. Smith, president of Standard Oil Co. made a public state-

ment that Mississippi is one of the last of the old frontiers. He said.
"Look at the States that have bowed down to the New Deal, the
Fair Deal, and other deals." He said, "States are broke, or nearly
broke. But Mississippi is sound financially and stable, and the people
have the courage to vote their convictions."

I will send you a copy of W. C. Smith's statement if I may.
Senator HART. And I would exchange a copy of Secretary Rusk's

statement of yesterday and we will decide between us which of these
images more persuades the rest of the people of the world that our
leadership is sound.

The last question, Mr. Chairman-it is really not a question but
a comment in order to straighten the reference earlier made to the
Howard Johnaon Restmrrant case.

Governor BARNETr. May I say one other thing about Mississippi?
Senator HART. Surely.
Governor BARNETT. Last year, you will find that the Federal Re-

serve System of Atlanta made a public statement that Mississippi's
gain was 25 percent greater than the national average in manufactur-
ing of goods in 1962. I will send you that statement. And where
we have gained in so many ways we are far ahead of the Nation's
average in many, many respects now.

Senator HArr. Haveyou concluded
Governor BARNETT. Yes.
Senator HART. The reference earlier was made to the Howard John-

son case as indicating that under the commerce clause we lacked
authority to give effect to the bill that we are considering. I think the
record again should show that in that case the Court was not con-
sidering the power of Congress which had been exercised by an explicit
statutory enactment, but rather was considering the commerce clause
unaided by any congressional enactment.

The point I seek to make is that that case readily is distinguishable,
in the event we enact this bill.

I have been thinking about your recital of the attractions which
bring business to Mississippi and which reverse, apparently, the cycle
of loss of population. I would hope that it is not because the majority
of the people of this Nation feel that practices which we are discussing
in relation to this bill are desirable practices for a society such as ours
to encourage.

Indeed, I suspect that if it is developed the reason Mississippi is
increasing its rate of industrial expansion is because of discriminatory
treatment of some citizens; the rest of the Nation will not adopt
the discriminatory practices as their means of responding to the com-
petition, but will step up their insistence on the Congress that we do
all we can to eliminate that kind of competition.

I had hoped at the luncheon recess to make inquiry about this piece
of paper, whether in fact the Georgia Commission on Education is
the authority charged with education in the State. I have not had
opportunity to do so. I'm sure the chairman will insure that this
document is given to the FBI, and we would, as has already been in-
dicated, welcome any information that bears on this.
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Governor BARNEmT. Yes.
Senator HART. I would hate to think that the hearing this morning

begins to re-create the kind of atmosphere that this country unhappily
experienced within the lifetime of everybody in this room where, as
the witness has said, he doesn't know whether Dr. King is a Com-
munist or whether Aubrey Williams is a Communist, but because of
what has been said in this Senate doubt is put into the minds of many
people about the people you talk about.

It was a tragic period when it happened, and it is fresh enough in
our memory not to want to repeat it. The Communists are for peace,
and so am I. That doesn't make me a suspect, I hope. I'm for civil
rights, and I would walk with Martin Luther King. And I hope that
doesn't make me a suspect.

Let's not re-create the atmosphere where public officials have to
defend their loyalty instead of defending the wisdom of their position.
That is a rather great danger when we open this "kettle of fish." I
would hope, as we close the hearing this morning, nothing like that
has happened.

Thank you, Mr. Chairman.
The CHAIRMAN. Governor, I was about to ask a question along the

line that the Senator from Michigan asked. Suppose a Member of
Congress thought about these things for many years, such as the ques-
tion of public accommodations or the question of civil rights, and came
to some honest and conscientious conclusion on one side or the other.
What would all this have to do with the pamphlets, the demonstra-
tions, or the tactics used, or anything like that? What does that have
to do with my decision or John Does decision, or the decision of some-
one who thought about this thing for many, many years? What has
it got to do with this case?

Governor BARNETr. I think, Senator, that all these--
The CHAIRMAN. Let me finish. If a demonstration was inspired by

somebody who is wrong, a Communist, or the Elks Club, or the John
Birch Society, what has that go to do with my honest convictions on
a problem ?

Governor BARNrE'I. It shouldn't have anything in the world to do
with it. It should not.

The CHAIRMAN. It doesn't, I am sure, in your honest conviction.
I think-

Governor BARNTrr. I think it has been contributed. I wouldn't
say it is the sole cause of these bills being presented by the Attorney
General, but I think it has contributed materially to the Department
of Justice asking you to enact these laws.

The CHAIRMAN. I don't know whether or not that is true. There
have been petitions and meetings by some great Americans in the
church movement, and that wouldn't influence my honest, conscientious
decision any more than other demonstrations. Suppose there was
a demonstration for the same thing inspired by people I detest. That
still doesn't mean that my honest convictions are changed. We have
to look at this, as you suggest, in a cold, honest, conscientious way.
These demonstrations don't have much to do with the legislation as far
as we in Congress are concerned, whoever inspires them, whoever
doesn't inspire them. I think it is a mistake when we start to equate
good, serious legislation that the Congress has the responsibility to
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examine and resolve, with the feelings expressed through demonstra-
tions. Congress has been looking at it' for a hundred years off and
on. When we get off on tangents as to why some demonstration took
place or who was behind it or who wasn't behind it, I think we fail
to do our job as good Americans.

You can equate anything. Somebody started a demonstration, and
it could be somebody who is just as anti-Communist as you and I, but
to equate that to Communist inspiration and conclude that therefore
that is going to influence somebody's decision on a piece of legislation
that has been before the American people, and been a problem, I agree
with you, long before anybody ever thought of communism or fascism
is simply mistaken. I think we 6ught to close on that note.

You have been here a long time. You have made a great contribu-
tion to the legal questions involved here.

Governor BARNETT. Thank you.
The CHAIRMAN. I expected that of you. I know you by reputation

to be a fine lawyer.
Governor BARNETT. I am grateful for the courtesy you and other

members of the committee have shown me. I am deeply grateful
for the spirit of hospitality that has existed here this morning.

Thank you very much.
The CHAIRMAN. Thank you.
We will resume in this room at 3:30.
(Whereupon, at 1:58 p.m., the committee was recessed, to recon-

vene at 3:30 p.m. the same day.)

AFTERNOON SESSION

The CHAIRMAN. The committee will come to order.
The next witness we have, and we couldn't get to this morning, is

Mr. James J. Kilpatrick, editor, Richmond News Leader.
We will be glad to hear from you, Mr. Kilpatrick. Do you have

a statement or are you just going to talk from notes?

STATEMENT OF JAMES J. KILPATRICK, EDITOR, RICHMOND NEWS
LEADER

Mr. KILPATRICK. No, sir; I don't have a statement. I will just
freewheel.

Let me first express my thanks to you and Senator Monroney for
takingtime off on a Friday afternoon to be here.

The CHAIRMAN. We are glad to be here.
Mr. KILPATRICK. It is very much appreciated, and I will not detain

you long.
I'm. here this afternoon as vice chairman of the Virginia Commis-

sion on Constitutional Government, and it occurred to me that I
might, put in a sentence about what the Commission on Constitutional
Government is and what it is not, so that you will know in what capa-
city I am here.

The Virginia Commission on Constitutional Government is an
official agency of the Commonwealth of Virginia, though a very
modest one, created by the general assembly in 1956. It is composed
of 15 members, and our function is to propagate as best we can what
seems to us a sound construction of the U.S. Constitution.
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We have a very modest schedule of publications; we make a few
speeches around and about the country and we do what we can to try
to maintain a solid and constructive relationship between the Federal
Government and the States.

Our budget is $125,000 a year but we are so frugal in Mr. Byrd's
Virginia that we only spend about half of that every year.

The chairman, Mr. David Mays, was not able to be here today repre-
senting the commission, though he hopes to be able to testify before you
next week or at the committee's convenience. He and Mr. Fred Gray,
the former attorney general, who is a member of our commission, are
both attending theVirginia Bar Association convention this weekend.
They sent me to represent them and the commission and comment
upon this bill.

That is what the commission is.
The CIAIRMAN. We are trying to save a little time here. May I

suggest if their comment is no different than yours, we might have the
whole thing and they can put a statement in the record.

Mr. KILPATRICK. Well, sirs, theirs will be much more informed than
mine.

The CHAIRMAN. They will elaborate more than you.
Mr. KILPATRICK. Yes. They are lawyers, where I am not. I think

the will be longer than I will be.
he commission is having two papers prepared, one by Prof. Wil-

fred Ritz, of the Washington and Lee law faculty, dealing with the
omnibus bill. We are having another paper prepared by Mr. Hugh
White, of Hunton, Williams, Gay, Powell & Gibson in Richmond, a
leading law firm there, dealing simply with title 2 of the omnibus bill
or the particular bill, 1732, that is before this committee.

For the record we would like to include at this point an excerpt
from the booklet entitled "Civil Rights and Legal Wrongs," published
by the Virginia Commission on Constitutional Government (1963),
as follows:

TrLE II. PUBLio ACCOMMODATIONS

Perhaps the most obvious wrongness of title II may be summed up In a phrase:
This section is conceived in hypocrisy, and cannot rise above its shabby origins.

Title II opens with a long recital of "findings." In these opening paragraphs,
the .Congress purportedly "finds" all sorts of burdens upon interstate commerce,
all resulting from acts of racial discrimination. It Is of passing interest to In-
quire how the Congress has found these things, for the administration's witnesses
have provided no convincing evidence to point them out. Possibly we are to rely
on faith alone. In any event, the Congress here "finds" that a substantial num-
ber of Negroes, traveling In interstate commerce, are denied convenient access
to hotels, motels, and eating accommodations; that practices of audience dis-
crimination in the 'entertainment industry create "serious and substantial"
burdens upon nterstate commerce; that fraternal, religious, and scientific con-
ventions "frequently" are dissuaded from meeting in particular cities by reason
of discriminatory, practices; that business organizations "frequently" are bam-
pered in setting up branch plants by reason of discrimination; and finally, that-

"(h) The discriminatory practices described above are in aU cases encouraged,
fostered, or tolerated in some degree by the governmental authorities of the
States in which they occur, whioh license or protect the businesses involved by
means of laws and ordinances and the activities of their .eecutive and judicial
offerss" [Emphasis supplied.)
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This is the strange and ominous foundation on which title II is made to rest,
Read it, we beg you. Ponder it. Reflect, if you please, upon this assertion of
some Federal authority over any business that may be "licensed" by State auth-
ority. Reflect, if you please, upon the vagueness of these activities of a State's
executive and judicial officers. Because the very next sentence of this "finding"
ties it all together:

"Such discriminatory practices, particularly when their cumulative effect
throughout the Nation is considered, take on the chardcteol of action by the
States and therefore fall within the ambit of the equal'protection clause of the
14th amendment to the Constitution of the United States."

The object of this smooth leaping and hurdling is appa-ent to the most casual
student of the Constitution. Obviously, the 14th amendiler, does not prohibit
acts of private discrimination in ordinary daily life. : The 8u& eme Court of the
United States repeatedly has said so. • In an unbroken chain f opinions reach-
lag back to 1883, the Court has ruled that the amendment prohibits only those
acts of discrimination that may be charged to the States themselves in such areas
as voting rights, jury service, and access to public institutions. The amend-
ment says that "no State" shall deny equal protection. What individuals do is
their own business. But suppose-as this bill proposes-that individual acts
take on the character of State acts? In this event, the smallest retail establish-
ment, the humblest soda fountain, takes on the character of the State itself. In
effect, it becomes an agency of the State. Its acts are State acts. Its denials
are State denials. And in this fateful moment, the ancient distinctions between
private property and public agencies fly out the window. Under the precedent
here proposed, private property, as such, in this regard will have ceased to exist.

This is the very crax of title II of the President's bill These easy "findings"
do not affect the South alone. They affect every State, every locality, every busi-
nessman. In this mad confusion of the Commerce Clause and the 14th amend-
ment, nothing makes sense. The alleged acts of racial discrimination by private
business establishments simultaneously are found to be burdens upon interstate
commerce and denials of equal protection by the States themselves.

The final finding reflects this confusion:
"(I) The burdens on and obstructions to commerce which are described above

can best be removed by invoking the powers of Congress under the 14th amend-
ment and the Commerce Clause of the Constitution of the United States to pro-
hibit discrimination based on race, color, religion, or national origin in certain
public establishments."

We invite the thoughtful reader to go back and read that paragraph once again.
Ostensibly, the bill is here concerned with "burdens on and obstructions to" com-
merce. The power of the Congress in this area derives from article I, section 8,
vesting in Congress the power "to regulate commerce among the several States."
But the object of this bill is not really to regulate commerce. The object of the
bill, in its own revealing words, is to "to prohibit discrimination." The Com-
merce Clause is here being deceptively adapted not to commerce, but to social
reform.

The substantive provisions of the President's bill then are set forth:
"SEO. 202. (a) All persons shall be entitled without discrimination or segrega.

tion on account of vace,-color, religion, or national origin, to the full and equal
enjoyment of the goods, services, facilities, privileges, advantages and accommo-
dation of the following public establishments:".

And the bill sets them forth. We put them line by line, the better to empha-
size the sweep of this bill The law, by its own terms, is to apply tt -

Every hotel;
Every motel;
Every other public place engaged in furnishing lodging to transient guests,

including guests from other States or traveling in interstate commerce;
Every modon picture house;
Every theater;
Every sports arena;
Every stadium;
Every exhibition hall;
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Every other public pace of amusement or entertainment which cus-
tomarily presents motion pictures, performing groups, athletic teams, ex-
hibitions, or other sources of entertainment which move in Interstnte
commerce;

Every retail shop;
Every department store;
Every market;
Every drugstore;
.Every gasoline station;
Every other public place which keeps goods for sale;
Every restaurant;
Every lunchroom;
Every lunch counter;
Every soda fountain;
Every other.public place engaged in selling food for consumption on the

premises; and
Every other establishment where goods, services, facilities, privileges,

advantages, or accommodations are held out to the publio for sale, use, rent,
or hire * * *

Then follows the superficial saving grace of "if." The provisions of section
202 are to apply to such establishments "If"-

(1) The goods, services, facilities, privileges, advantages, or accommo-
dations offered by any such place or establishment are provided to a sub-
stantial degree to interstate travelers; or

(2) a substantial portion of any goods held out to the public by any such
place or establishment for sale, use, rent, or hire has moved in interstate
commerce * +* *

There are two other such provisions, but it is needless to quote them. The
second proviso impales the smallest hotdog stand upon the transportation of
its mustard. There is not a neighborhood soda fountain in America, not a
dress shop, not a hatshop, not a beauty parlor, not a single place or establish-
ment beyond the tiniest roadside stand of which it may be said that a substantial
portion of its goods, held out for sale or use, has not moved in Interstate
commerce.

We would urge thoughtful Americans, wherever they may live, whatever their
views may be on questions of race relations, to ponder the twisted construction
here placed upon the Commerce Clause. When the Congress first began to
regulate "commerce among the several States," the object was to regulate the
carriers in which the goods were hauled. In time, a second area of regulation
developed, as thenature of the goods themselves came into the congressional
power. Then a third area developed, as Corgress sought to regulate thelcondf-
tions under which the goods themselves were manufactured.

In this bill. a fourth area Is opened ip. It is as wide as the world. Here
the Congress proposes to impose a requirement to serve. Heretofore, such a
requirement has been imposed solely in the area of public service corporations--
the telephone companies, electric power companies, gas and water compnnle.--
the companies that operate as regulated public utilities. Now the restricted cln.5
of public service corporations is to be swept aside. Here Clancy's Grill and
Mrs. Murphy's Hat Shoppe are equated with A.T. & T. The neighborhood
drugstore is treated as the gas company: It must serve. Within the realm of
section 202, the owner has no option, no right of hoie. Yes, he may reject
drunks, rowdies, deadbeats. But his right to discriminate by reason df race or
religion-or any other related personal reason-is denied him under the pain of
Federal Injunction and the threat of prison sentence for contempt of court.

At this point In our argument the Virginia Commission would beg the closest
attention: We do not propose to defend racial discrimination. We do defend,
with all the power at our command, the citizen's right to discriminate. How-
ever shocking the proposition may sound at first impression, we submit that
under one namt or another, this Is what tl;e ConstitutiOn. In part at least, is all
saout. This right is vital to the American system. If this be destroyed, the
whole basis of Individual liberty is destroyed. The Ambrlcnn system does not
rest nnon some "right to be rlaht." as some leellative majority may define
what ti "rieht." It rests solidly union the individual's right to be wrong-
unon his right in his Personnl life to be cPnrlcion. arbitrary. nrejudiced. binsed.
opinionnted, nnreasonable-upon his right to act as a freemnn in a free societ..
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We plead your indulgence. Whether this right be called the right of free
choice, or the right of free association, or the right to be let alone, or the right
of a free marketplace, this right is essential. Its spirit permeates the Con-
stltution. Its exercise colors our entire life. When a man buys union-made
products, for that reason alone, as opposed to nonunio; products, he discrimi-
nates. When a Virginian buys cigarettes made in Virginia, for that reason
alone, as opposed to cigarettes made in Kentucky or North Carolina, be dis-
crminates. When a housewife buys a nationally advertised lipstick, for that
reason alone, as opposed to an unknown brand, she discriminates. When her
husband buys an American automobile, for that reason alone, as opposed to a
European automobile, he discriminates. Every one of these acts of "discriminu-
lion" imposes some burden upon interstate ornmerce.

The examples could be endlessly multiplied. Every reader of this discussion
will think up his own examples from the oranges of Florida to the potatoes of
Idaho. And the right to discriminate obviously does not end with questions
of commerce. The man who blindly vbtes a straight Democratic ticket, or a
straight Republican ticket, is engaged in discrimination. He Is not concerned
with the color of an opponent's skin; he Is concerned with the color of his party.
Merit has nothing to do with It. The man who habitually buys the Times instead
of the Herald Tribune, or Life Instead of Look, or listens to Mr. Bernstein in-
stead of to Mr. Presley, Is engaged in discrimination. Without pausing to chop
logic, he Is bringing to bear the accumulated experience-the prejudice, if you
please-of a lifetime. Some nonunion goods may be better than some union
goods; some Democrats may be better than some Republicans; some issues of
Look may be better than some issues of Life. None of this matters. In a free
society, these choices-these acts of prejudice, or discrimination, or arbitrary
judgment-universally have been regarded as a man's right to make on his own.

The vice of Mr. Kennedy's title II Is that it tends to destroy this concept by
creating a pattern for Federal Intervention. For the first time, outside the fully
accepted area of public utilities, this bill undertakes to lay down a compulsion
to sell.

We raise the point: If there can constitutionally be a compulsion to sell,
why cannot there be, with equal justification, a compulsion to buy? In theory,
the bill is concerned with "burdens on and obstructions to" commerce. In
theory, the owner of the neighborhood testAulant imposes an intolerable burden
upon interstate commerce it he refuses to serve a white or Negro customer, as
the case may be. But let us suppose that by obeying some injunction to serve
a Negro patron, the proprietor of Clancy's Grill thereby loses the trade of
10 white patrons. In the South, such a consequence Is entirely likely; it has
been demonstrated in the case of doutherh movie houses. Can it be said that
the refusal of the 10 whites imposes no burden on Interstate commerce? Plainly,
these 10 intransigent customers, under the theory of this bill, hare imposed
10 times as great a burden on commerce,among the several States. Shall they,
then, be compelled to return to Clancy's for their meals? Where does this line
of reasoning lead us?

How would all this be enforced? Under title II, the Attorney General would
be required to investigate complaints of denial of service. Persistent acts of
discrimination would be prohibited by Federal injunctions, obtained in the name
of the United States. Any person who attempted to interfere with Clancy's
decision would be subject to individual injunction. And at the end every such
proceeding lies the threat of fine or imprisonment for contempt of court. There
would be no fury trial. , : ..

This has been a very abbreviated summary of the "public accommodations"
features of the President's bill. A definitive analysis could be much extended.
Not only is the Commerce Clause distorted beyond recognition, the provisions of
the 14th amendment also are warped to covel Individual action as opposed to State
action. Our hypothetical Clancy could not call upon the police to eject an
unwanted customer, trespassing upon his booths and tables. Reliance upon
local police to enforce old laws of trdspass, under this bill, would be regarded
as an exercise of "State action." Olancy has become the State. Like Louis of
old, he too may say, "L'tat, c'est mol."

Both of those papers will be ready within another week or 10 days
and we hope to have an opportunity to present them to you.
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The CHAIRMAN. We will be glad to have them.
Mr. KILPATRICK. Meanwhile I'm here in their behalf.
I started to say, Senator, what our commission is not. This seems

to me important, especially in the context of today's hearing. We are
not concerned in any way with these racial issues as such. In the past
7 years of our operations we have dealt with constitutional questions
of search and seizure, of the allocation of seats in the State legisla-
tures, of the water rights of Arizona and California, of the appellate
procedures of State courts, and one thing we have not dealt with, as
a matter of fact, is this question of race relations. Our concern is for
constitutional government solely.

On that. point, though, I thought I might stick in a small personal
comment on the bill that you have before you, since I'm up here.

Many of us on the commission would not regard this title II of the
omnibus bill as the worst part of the bill. We think other sections
of the bill are in some respects a good deal worse. There is no ques-
tion in my own mind that many of us in the South could live with
the consequences of this title II, at least for a time. If you pass the
bill on a Monday, Tuesday would come up just the same, and for a
period of time the social changes or consequences in the South, as best
I can interpret them, where this bill would be of primary applica-
tion, would be relatively few.

So I have no strong feelings myself, sir, about the consequences of
this bill as such. I think that none of the members of the Virginia
Commission on Constitutional Government is enthusiastic about inte-

ration, but some of us are less enthusiastic than others. We have dif-
ferences of opinion.

My purpose here is simply to talk about the bill from a con-titu-
tional point of view, and to convey to you the strong feeling of our
entire commission, which discussed this bill last week, that it is in
many respects, sir, a palpably unconstitutional bill; that it trespasses
upon fundamental rights; and that it does so in a way that we believe
would be very bad for the country, and of no perceptible value to race
relations.

Going to the first section of the bill under "Findings," we find the
sentence:

These citizens, particularly Negroes, are subjected In many places to dis-
crimination and segregation, and they are frequently unable to obtain the goods
and services available to other interstate travelers.

Demurring to that for a moment, we would inquire by whom are
they subjected to this discrimination? The language is that "they
are subjected in many places to discrimination and segregation.
At the outset of the bill, sir, we would take the position that they are
subjected to these acts not by the State governments, sir, and not by
laws, not by regulations, not by official acts of the States, but by
private individuals acting in their private capacity.

The second paragraph of the bill recites-
Negroes and members of other minority groups who travel interstate are

frequently unable to obtain adequate lodging accommodations during their
travels, with the result that they may be compelled to stay at hotels or motels
of poor and inferior quality, travel great distances from their normal routes
to find adequate accommodations, or make detailed arrangements for lodging
far In advance of scheduled Interstate travel.
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We raise the question, sir, whether there is some right to adequate
lodging accommodations, especially a Federal right arising under
the Constitution of the United Statest Is there a right to adequate
lodging accommodations during travels? And desirable as that
miglt be, sir, as a matter of social or public policy, we gravely ques-
tion whether this is a right arising under the Constitution of the
United States.

We think that possibly there may be a right arising under the
common law under the old innkeepers' statute, but we would con-
tend, sir, that this is no business of the Congress of the United States.

The third paragraph in the bill, along the same line, recites that-
Negroes and members of other minority groups who travel Interstate are

frequently unable to obtain adequate food service at convenient places along
their routes, with the result that many are dissuaded from traveling interstate,
while others must travel considerable distances from their Intended routes in
order to obtain adequate food service.

It seems to us that there is at least a degree of conflict between the
first finding of fact and the third in that the first suggests that they
are traveling in large numbers; the third suggests that they are having
all these diffculties.

We would really like, sir, many of us, to see some sort of evidence
in support of these findings. How frequently does all this occur?
How many "others" must travel what considerable distance? We
suspect that this finding has been largely spun out of whole cloth
and would be inclined to ask for strict proof thereof.

The fourth paragraph in the bill recites that--
Goods, services, and persons In the amusement and entertainment industries

commonly move in Interstate commerce, and the entire American people benefit
from the increased cultural and recreational opportunities afforded thereby.

We would take the position on that point, sir, that that finding rep-
resents a rather attenuated Federal interest.

The next sentence recites that-
Practices of audience discrimination and segregation artlfically restrict the

number of persons to whom the Interstate amusement and entertainment Indus-
triqp may offer their goods and services.

Again, sir we would ask for strict proof thereof. In my own ex-
perience in Virginia, and in traveling rather widely about the South,
I at least would tend to doubt the validity of the finding in para-
graph td).
1e fifth paragraph of findings says this:
Retail establishments In all States of the Union purchase a wide variety and

a large volume of goods from business concerns located in other States and In
foreign nations. Discriminatory practices In such establishments, which in some
Instances have led to the withholding of patronage by those affected by such
practices, inhibit and restrict the normal distribution of goods in the Interstate
market.

Again, sir, respectfully, we would ask for strict proof thereof. We
would ask how many instances, because many of us who have lived
our whole lives in the South would strongly doubt that in many in-
stances, sir, that to any substantial or truly significant degree these
practices really have resulted in the withholding of any significant .
amount of patronage.

Again, sir, we submit that that finding of fact contained in the bill
has been spun out of the drafters' imagination.
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The sixth paragraph deals with conventions. It recites that-
Fraternal, religious, scientific, and other organizations engaged In interstate

operations are frequently diss'laded from holding conventions in cities which
they would otherwise select because the public facilities In such cities are either
not open to all members of racial or religious minority groups or are available
only on a segregated basis.

On this point also, sir, we would ask for some sort of really strict
proof. How frequently I ask the committee, sir, how many frater-
nal, religious, scientific, and other organizations really have been dis-
suaded-over what period of years-from holding conventions by
reason of these particular things? I suspect the number in terms of
the total number of conventions held annually would be very, very
small, so small, sir, in our judgment, as not really to impose any sig-
nificant burden upon interstate commerce.

The next finding is along the same line, that-
Business organizations are frequently hampered in obtaining the services of

skilled workers and persons in the professions-

Because of these practices, and that these acts of discrimination
prevent the most effective allocation of national resources.

Many of us have not been altogether aware that the allocation of
national resources in the context of this paragraph was altogether
the function of the U.S. Congress. We would have imagined that
the selection of sites for business was the obligation and the responsi-
bility of private industry and scarcely the responsibility of Congress.

Finally I come to the paragraph in the bill, No. 8, to which we
take strong dissent:

The discriminatory practices described above are in all cases * * *

Now, Senator, we submit strongly, sir, that that word "all" is
most enplhatically not justified anywhere in the whole of the South,
that-

The discriminatory practices described above are in all cases encouraged,
fostered, or tolerated in some degree by the governmental authorities of the
States In which they occur-

Sir, with all respect, we strongly dissent, and we object to that
language in the bill. In my own Virginia, for example, the practices
and policies and the position of the governmental authority of the
State is absolutely neutral on these matters. You can go to Rich-
mond this afternoon and on Fifth Street, a block from my office,
you will find one restaurant that is desegregated, and the one next to
it that is not, and the government is absolutely indifferent. It
couldn't care less whether the restaurant accepts or does not accept.

And this is true in North Carolina; it is increasingly true, I be-
lieve, Senator Thunnond, in South Carolina. It is true in parts of
Georgia. It certainly is true all over Florida. It is true in Louisi-
ana. In a great many parts of the South the State authorities are
completely indifferent.

So it simply is not true, we respectfully submit, to say that in
all cases these discriminatory practices are (1) encouraged, (2) fos-
tered, or (3) tolerated in some degree by the State authorities.

Continuing in that paragraph, I submit that a word appears to
which I would invite your most earnest attention. This is the state-
ment that these practices are the result of governmental activities
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"which license" i license--" "- te businesses involved by
means of laws and ordinances."

We on the Virginia Commission of Constitutional Government
would submit that you gentlemen have a Pandora's box in that word
"license" and you are about to open it. When you predicate this bill
upon the licensing activity of the States, as of that moment you have
entered every dentist's office, every doctor's office, every lawyer's office,
every beauty parlor, every barber shop. You have entered; in our
judgment, 90 to 95 percent of all businesses operating in the whole
United States with t hat word "licensed."

And now you are inside their doors, sir, and you have predicated the
bill upon the fact of their being licensed by the State. In just a
moment you are going to say that that fact of their having been
licensed by the State gives them, as you say in this bill, the character
of State agencies.

You say here these businesses are licensed or protected by means
of laws and ordinances and this vague word "activities"-the activi-
ties of the State's executive and judicial officers. I surmise that what
you gentlemen mean by this word "activities" is the activity of police
hi making arrests, and of courts in enforcing trespass laws. "Activi-
ties" is a very, very broad word, and we would like to see it somewhat
narrowed.

Then appears the key sentence of this bill:
Such discriminatory practices, particularly when their cumulative effect

throughout the Nation is considered, take on the character of action by the States
and therefore fall within the ambit of the equnl protection clause of the 14th
amendment to the Constitution of the United States.

Gentlemen, what a leaping and a hurdling is here as you surmount.
logic and reason by this absurd syllogism. It takes on "the character
of action" by the States. and without pausing to contemplate the mean-
ing of that phrase, therefore, vou recite, "Therefore it falls within the
animit of the equal protect ion clause."

Mind you, you are confessing this is not action of the States. You
agree to that. It is merely the character-

The CHAIRMAN. Mr. Itilpatrick, we are considering these matters.
Mr. KILPATRICK. I should have referred to the drafters of the bill,

sir, not the committee. I apologize, sir.
The CHAIR.AN. We haven't considered it yet. We haven't had a

meeting to consider it. We are listening to good testimony like you
are giving us to help us make a decision.

.Mr. KLPA.TRICK. I apologize to the committee, sir. I was carried
away by my own sense of indication. I should have addressed this
to the dlrafters of the bill. They propose this illogic, whoever they
were, these anonymous gentlemen.

Then in the final paragraph, before we get to the meat of the bill,
a curious reversal occurs. It says here:

The burdens on and obstructions to commerce-

We have been dealing with the commerce clause right up to the
preceding sentence---

The burdens on and obstructions to commerce which are described above can
best be removed by invoking the powers of Congress-

21-544-U68-pt 1- 2T
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And then it doesn't fay immediately under the commerce clause.
Amazingly it says "unler the 14th amendment" and then it recites
the commerce clause.

The drafter of that particular paragraph, I say to you, sir, was
sick with indecision and scarcely knew which way to turn, to the
commerce clause or to the 14th amendment. He is going to remove
these burdens upon commerce by invoking first of all the 14th amend-
ment.

Now, sir, turning to the merits of the bill itself, I'm instructed by
our Commission to present to you very briefly some of our arguments
on the matter of the commerce clause. In our view the regulation
of commerce among the States under article I, section 8 by the Con-
gress in the past has dealt primarily with three areas of commerce.

First of all was the regulation of the means by which the goods were
to be transported the steamboats, the railroads, later the airplanes.

Secondly was the regulation of the goods themselves, or the prohibi-
tion of the goods themselves, and this led us under the interstate com-
merce clause into the control of drugs and foods and contaminated
wheat and the interstate transportation under the White Slavery Act
and the interstate transportation of automobiles. You got into the
goods themselves.

And thirdly, beginning around 1910 or 1915, into regulation of the
conditions under which the goods were manufactured and this led us
in time to constructions of the commerce clause dealing with mini-
mum wages and hours and working conditions and overtime pay and
labor relations and that sort of thing.

We would earnestly submit to you, sir, that only in one area, how-
ever, has the Federal Government ever attempted to deal with a re-
quirement to serve under the commerce clause, and this is in your
legislation dealing with public service corporations. And here we
are in complete accord when it would come to a requirement that a
railroad carry all customers, that a power company serve all appli-
cants, that a telephone company serve anyone who wants a telephone.
Certainly, in these areas of monopoly regulation, in the field of public
service corporations, of course a requirement to serve seems to us a
completely valid obligation. But now your position--

Senator MONRONEY. Would you yield right there
Mr. KILPATRICK. Yes, Senator.
Senator MONRONEY. They are required to serve under Federal law

only so long as they operate lines or systems outside of one State, are
they nott

Mr. KILPATRICK. Yes sir. I was thinking-
Senator MONRONEY. Even though they are interconnected with out-

side lines, unless they themselves are operating across State lines they
are not compelled, under the utility laws that I know of, to serve any-
one. They are State laws. Interstate, the Federal Power Commis-
sion can require it

Mr. KILPATRICK. Yes, sir. Most of the compulsion to serve would
come with State laws. The Federal Power Commission has such exten-
sive jurisdiction I am certain it would be able to invoke it in this area.
Power moves across State lines in so many grids that the companies
are in fact interstate as the telephone companies are also.
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Radio stations would be another example of this area of the require-
ment to serve, the equal time provisions, that sort of thing.

I think in all of these areas where you are dealing with public serv-
ice corporations in interstate commerce, that, of course, a requirement-
to-serve provision makes sense. You have licensed them to perform
in a particularly narrow field and we have no quarrel with that. What
we say here, sir, is that the drafters of this bill, in our judgment, sir,
are attempting to equate the least dress shop, the least soda fountain,
with A.T. & T. You are getting into an area of public service corpo-
ration regulation here when you impose a requirement to serve in the
name of interstate commerce upon these generally local enterprises.

We don't want to go into reductio ad absurdum arguments because
they, by their nature, do become absurd. But we raise the question for
your speculation and for your committee discussions, of where this
door leads you. Once you have justified some sort of equation with
public service corporations, once you have imposed this requirement
to serve all customers, now do you then open the door for rate regula-
tion? For Federal licensing?

What sort of doors are you opening under a requirement-to-serve
provision which you never before have applied to any except these
public service corporations We submit this is a very bad door to
open. We don't believe that the least little dress shop on Grace Street
in Richmond is to be equated with the Virginia Electric & Power Co.
in terms of its subjection to Federal law and a Federal requirement to
serve.

I dwell for a moment on that word "license" in the preamble to this
bill. I would like to come back to it, because in our judgment it seems
that this is a great door you are opening, this word "license," that if
this leads us to the ambit of the equal protection clause, this State
licensing, our fear, gentlemen, is that in that moment you tend to
obliterate altogether the distinction which has existed historically
when the agencies of the State and private business, and we question
gravely whether that is a distinction that really you want to obliterate,
whether or not in the emotionalism of the hour this profound question
of our economy and our Constitution has not been obscured.

We take the position, moving on from the commerce clause, that
the bill in its present form gravely violates the 14th amendment. We
don't believe that it ever was the intention of the framers or the rati-
fiers of the 14th amendment that that engrafting upon the Constitu-
tion was intended to apply to enterprises, places, and establishments of
the sort that would be covered under this bill.

During this morning's testimony Governor Barnett rather stole
some of my speech because he read in large part from the Civil Rights
Cases of October 1883, which I had intended to enlighten you with
myself, and he dealt with some of the subsequent citations of that
case in Williams v. Howard Johnson, He did not touch on the Wil-
mington Parking Authority case in which only 2 years ago the lan-
guage of the Civil Rights Cases was again affirmed at the highest level
of our jurisprudence.

So, we don't believe this ever was intended and we believe that the
judges who, in October 1883, voted 8 to 1 to throw out that Civil
Rights Act, of 1875, we believe they were a great deal closer to the
true meaning of that amendment than perhaps we are today. They
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haven't suffered from distorting distance, as Mr. Justice Brandeis
once called it.

They knmw what the amendment meant. And those eight justices
were northerners: Ohioans, New Englanders, two of themnhad fought
in the Union Army they had no southern bias of any sort. The eight
wrote this solid opinion saying that the 14th amendment never was
intended to do anything of this sort.

It is our surmise that this word, "activities" in the bill is intended
to mean, as I said, the activities of the police; that you have here a
restaurant; the proprietor refuses for his own reasons to serve a Negro
customer who comes in; the Negro sits down, refuses to leave; the
proprietor demands that he leave, and summons the police; the police
make an arrest for trespass; the case is taken into public courts, and
prosecution is mace there.

Our presumption is that it is the view of the framers that that ac-
tion of the police and the police justice, of the courts, constitutes State
action within the ambit of the 14th amendment.

With that point of view, sirs, we respectfully disagree as strongly
as we know how. It seems to us that there the activities of the State
are directed not toward the enforcement of some public law or prac-
tice or custom, if you please, of segregation; they are directed toward
enforcing the businessman's right of property. They are directed, sir,
against the law of trespass, and not against the private custom or prac-
tice of racial discrimination.

Surely in this free country a man still has the right to call upon his
police to enforce the laws of trespass.

I had certain questions and reservations about the particular lan-
guage and sweep of the bill. Our other spokesman later on will touch
upon them. When you get down to any "soda fountain," as the bill
now recites, in the third paragraph, we believe that truly you have
ptased completely out of the area of interstate commerce; that it is not
reasonable, gentlemen to say, as the drafters of this bill said, that
"Any restaurant, lunchroom, lunch counter, soda fountain" is some-
how engaged in interstate commerce.

This is stretching the commerce clause in our judgment beyond the
bounds of reason. We think that there is still a point in law at which
gcods have come to rest and we think perhaps the neighborhood soda
fountain is one such point.

On that point we would like to say this: That there has been a good
deal of discussion about the Mrs. Murphy's places in the past few
weeks-some talk of a compromise on this bill so that it would not
apply to Mrs. Murphy's lunchroom, Mrs. Murphy's hatshop.

We would submit to you gentlemen that the thrust of this bill
inevitably will be just against Mrs. Murphy's place.

Now, your big stores, your Miller & Rhoads, and Thalhimers, in
Richmond, your big interstate highway lunch rooms, the Howard John-
son places and others, they are not going to continue any practices of
segregation law. Month by month these pass. The big targets are
steadily being toppled. The biggest hotels in Virginia now readily
admit Negro patrons. These old barriers are falling at the big levels.

So that this bill, if passed, is not going to affect the big stores, the
big hotels. No, sir, it is going to go to Mrs. Murphy. It is going to
go to your soda fountain in Lawrenceville, Va.; your little lunchroom
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over here somewhere, in a small town. That is where it is going,
because in every case it will be true that a substantial portion of any
goods held out to the public by such places for sale, use, rent, or hire
has moved in interstate commerce, and they are covered.

There is, in the view of our commission, not the slightest question
that every bowling alley, every beauty shop, every barbershop, every
tiny retail establishment in the whole of this country is covered by the
sweeping language of the bill as the drafters have put it. forth.

I have only a few more comments under the Constitution and I am
done.

We submit that there may be some question of the constitutionality
of this bill under the fourth amendment dealing with the right of
people to be secure in their houses. It is true that it deals with husi-
ness, but business houses are often called just that, business houses,
and we have seen the Constitution stretched all over the place.

Perhaps the theory of the Constitution on which we are not sup-
posed to turn the clock back now regards a man's house as his place
of business, in which case it would no longer be secure under this bill.

More seriously, we feel that the bill violates the fifth amendment's
guarantees of property, that a man's property is not to be taken from
him for public use without just comnpensat ion.

Wo feel that the bill violates the ninth amendment, which reserves
to the people those rights that have not been enumerated and says
that such rights shall not be disparaged. We feel that it violates the
sixth amendment because in effect you have created here, sir, you will
have created, or the bill's drafters would create, an area of criminal
prosecutions.

Under the whole of the omnibus bill, on which I understand I really
have no business testifying, you deal with a good many threats, and
questions of intimidation. In plain point of fact, I believe that there
are provisions if this bill dealing with the threatening or the denial of
these various things.

Yes, sir; that is right. Under section 203 in the bill that I have here
you speak of:

The offense of depriving or attempting to deprive of rights and privileges, inter-
fering or attempting to interfere, intimidating, threatening or coercing persons,
punishing or attempting to punish persons.

It would seem to us, sir, that these lead you into the acts that have
"the character of" criminal acts, and if these acts have "the character
of" criminal acts, they would seem to us to be brought within the ambit
of the sixth amendment that says that in all criminal prosecutions a
trial by jury shall be preserved.

This bill would provide no jury protection at all-
The CHAIRMAN. Where is that reference in this bill that you are

talking about?
MAr. KiL.pRICK. It is the subheading, "Prohibition Against Denial

of or Interference With the Right to Nondiscrimination."
The CHAIRMAN. I don't see that.
Senator PRouTr . What page?
The CHIAIRMAN. Do you mean page 7 I Section 4
Mr. KLPATRICK. It is the- section beginning, "No person, whether

acting under color of law or otherwise."
The CHAIRMAN. I see it.
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Mr. KIaLATRICK. I am glad you brought me back to that because I
had underlined, "or otherwise."

The CHAIRMAN. There is no criminal penalty involved there.
Mr. KILPATRIOK. No, sir. What I say is that this takes on "the

character of" criminal actions, and this use of that phrase, "takes on
the character of," has a certain fascination for me. 'Such discrimina-
tory practices take on the character of action by the States."

While things are taking on the character that otherwise they
might not be thought to assume, we would take the position that these
various acts of intimidation and coercion take on the character of
criminal acts, and by extension of the same sort of logic employed by
the drafters of the bill earlier in the "findings," this might be thought
to come under the heading of a criminal prosecution to which under
the Constitution the jury trial is reserved.

Gentlemen, those are the preliminary objections that we take to
this bill. As I say, I am here merely substituting for Mr. Mays and
for Mr. Gray who want very much to come and expound this as
lawyers to you.

And I now have trespassed longer on the time of the committee than
I had hoped to.

Those are all the remarks that I have to make on it.
The CHAIRMAN. Are there any questions of Mr. Kilpatrick?
I have only one question. I think, Mr. Kilpatrick, you could be a

pretty good lawyer the way you rattle off the Constitution.
Mr. KILPATRICK. I try to read it all I can, sir.
The CHAIRMAN. I am sure you don't mean to imply in your state-

ment that there was any requirement to serve all customers.
Mr. KPATRIOK. You mean if a drunk wandered in?
The CHAIRMAN. Yes.
Mr. KILPATRICK. No, sir.
The CHAIRMAN. No one suggested that.
Mr. KILPATRICK. No, sir. If I implied that I didn't intend to. I

stand on the language of the bill, "All persons shall be entitled, with-
out discrimination or segregation"-

The CHAIRMAN. Sometimes a client is the type a person doesn't
want, and they don't have to--

Mr. KILPATRICK. No, sir.
The CHAIRMAN. We are just talking about race, color, and creed.
Mr. KILPATRICK. Yes, sir; that is what we are talking about. In

our part of the country, certainly, these feelings still are strongly
and deeply hold, and there is segregation in these business establish-
ments by reason of race. No one denies it.

The CAIRMAN. You make that point, and I suppose this happens,
and I suppose it will always happen.

A person of a minority group may not necessarily be colored. In
my State it might be an Indian; in Senator Bartlett's State it may be
an Aleut or Eskimo who might wander in.

A fellow could say they were obnoxious in some way in a restaurant
and say, "I am not going to serve you; get out."

Mr. KILPATRIOK. Yes, sir, but our responsibility-
The CHAIRMAN. They might consider that not because they were

obnoxious in some sense, but because they were an Indian or an Eskimo
or an oriental. I
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Mr. KILPATRICK. Of course, that will always happen, and the courts
have to differentiate in those cases if the. matter ever should get to
court.

The CHAIRMAN. But when you speak of section 4, the right against
denial of interference with the right to nondiscrimination, I am sure
you people in the Commission realize that the only penalty involved
there is, don't discriminate.

Mr. KILPATRICK. No, sir. We respectfully would take issue with
you. We would think that the end of the chain described in the bill
lies an order for contempt of court punishable by fine and imprison-
ment.

The CHAIRMAN. If you continue t6 discriminate, I suppose the court
could hold you in contempt.

Mr. KILPATRICK. Yes, sir; that would be our view.
The CHAIRMAN. Or could you use such remedies as any court may

have within their authority?
Mr. KILPATRICK. Yes, sir. That is an area I did not touch on and

perhaps should have.
The CHAIRMAN. The court can do something about it only if you

continue to discriminate.
Mr. KILPATRICK. We believe in the right to discriminate.
The CHAIRMAN. You believe in the right to discriminate?
Mr. KILPATRICK. Yes, sir. I certainly do. With my whole heart.
The CHAIRMAN. In public places?
Mr. KILPATRICK. Y es, sir; public places and restaurants. I think

these are public places and establishments.
The CHAIRMAN. Suppose the place was clearly a public place. We

may differ as to that.
Mr. KILPATRICK. In a bus station ?
The CHAIRMAN. BUSes would be public conveyances.
Mr. KILPATRICK. You are leading me into areas of interstate com-

merce. A soda fountain, the neighborhood soda fountain. Yes, I
believe in the right of the owner of a neighborhood soda fountain
to pick his customers.

The CHAIRMAN. I don't go to neighborhood drugstores. A depart-
ment store is a public place.

Mr. KILPATRICK. Yes, sir. The bill relates to soda fountains as well
as department stores.

The CHAIRMAN. I think maybe the language might have been put
in there because they are thinking in terms of many of these large
chainstores like Woolworth because there are variety stores, and other
stores that have lunch counters and soda fountains m conjunction.

Mr. KILPATRICK. Perhaps so. The language of the bill, as we were
required to consider it, is any restaurant, any lunchroom, any lunch
counter, any soda fountain. This would seem to us to cover all the
soda fountains in the country.

The CHAIRMAN. They would have to be in interstate commerce.
There are some naturally different versions of what is in interstate
commerce.

Mr. KnPATRCK. Yes, sir. As long as it can be shown that this
soda fountain has a substantial portion of its goods that have moved
in interstate commerce.
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The COAIRAN. That is right. That may not be the one you de-
scribed at all.

Mr. KuLPATRIC. It may not be, sir, but at the same time it very
well may be the neighborhood drugstore in Mississippi or Alabama.

The Cir mHANX. In every case where the court, has ruled on the
question of interstate commerce it has been on a specific case. The
facts may be different in each case. If there is some disagreement,
the court rules on the case as it comes up. Sometimes they have held
things not to be in interstate commerce. There is always a question
of difference of opinion about that.

Mr. KILPATRICK. I, sir, am no authority. I don't recall many things
they haven't been held to be in interstate commerce, and when they
held the window washers were in interstate commerce I rather gave
up. So I have myself no optimistic feelings that they would hold my
soda fountain notion interstate commerce in a particular case.

The CHAIRMAN. The courts have gone quite a long way in putting
things in interstate commerce.

Mr. KJLVATRICK. Indeed, they have.
The CrIARu AN. By th iame token if the country has grown, there

is more interstate commerce. What limits a committee of Congress
might want to define for legislation would be a matter of public policy.
We can define interstate commerce in a bill like this for these partic-
ular purposes, and limit it permanently, if that is what we decided
to do.

The point I am trying to make is that there are varied opinions
on the definition of interstate commerce.

Mr. KILPATRIOK. Yes, sir, but in this the judgment, or the extent
of the discretion that. is vested in the Attorney General under this bill
to make some of these determinations, seems to us very large, and not
sufficiently circumscribed. The language is "in his judgment." It says
that a couple of times in this bill. They are talking about the Attor-
ney General's powers of prosecution. If he is to make these various
decisions on the substantive nature of the defense--

The CHAIRMAN. In his judgment when the matter comes before him,
it is whether he would institutethe proceedings.

Mr. KIsATmrcK. Yes, sir, and in an area so fraught with political
considerations as this, we don't-

The COAIRuaN. It has to be within the discretion of every Attor-
ney General or prosecutor or law adviser to government?

M3r. KILPATRICK. Yes, sir.
The CHAIRMAN. You can't lay it down in so many words when to

prosecute and when not to prosecute.
Mr. KILPATRICK. We don't believe there ought to be any prosecu-

tion.
The CHAIRMAN. Let's get down to that. You don't think there

ought to be any bill at all ?
Mr. KILPATRICK. No, sir; we don't think there ought to be any bill

at all. If you are going to pass a bill we would like to have the least
bad bill that is to be put together. We would prefer vastly not to
see a bill. :

The CHAIRMAN You don't have a public accommodation bill in
Virginia, as I remember it.

Mr. KILPATRICK. No, sir. We had a law on public assembly that
was just thrown out.
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It had not been enforced.
The CuAIRMAN. It has been introduced as I understand it and never

got through the legislature.
Mr. KIIPATRICK. A public accommodations bill
The CHAIRMAN. It has been introduced on some occasions
Mr. KILPATRICK. I do not recall it. I could be in error on that. If

it was introduced it never got out of committee.
The CHAIRMAN. Senator Byrd told me some had been introduced.
Mr. KrATrICK. I am sure it never got out of committee.
The CHAIRMAN. You are one of the 18 States that do not have

public accommodations.
Mr. KILPATRICK. That is right, yes, which we believe of course is

our right not to have it.
The CHAIRMAN. I understand that.
Senator Monroney ?
Senator MON.RONEY. You mentioned that you had little fear of the

consequences of the bill before this particular committee. But then
you proceed to show a degree of fear as to its effect on many rights
of businesses that had always been regulated and policed by States
rather than by the I'edeU rum , the business was truly
intrastate in nature

Mr. KLPATRICx.es sir.
Senator MoNx r. You can re inber back se 1 years ago

when the g Senator O'Mahony p Federa corporation
charters for ly intersta raons, w t a terrible e and cry
went up a t even i smg t e gia ts of o industry w operate
oftentimes n all of t e 50 Sta. fe f the sequen of this
bill rests n the store h o ate co m rce claus to the
degree o licensing all fo sin n ma er how i conse-
quential r how intrastate re in th r complete ope tion.
The pat ou se t col not versedmi our co itu-
tional hi ory of I avu th I licensing local
regulati s of all nds.

fr. PiATRICK. YeS Si .
Senate MboNRo. 1 fi ame o section of t Con-

stitution her thai t cmmeem wouldn be so co emed.
If you cou d use the 4th amend I w uldn't be conce ed be-
cause that als with bias you n't read at very ell into
the fieldoft sizeofp e aeor th rightof e busin o operate
pretty much its own. utwl e e the stret in of the
Constitution to great many thin that were way beyond or way
below the interstate commerce activities.

Mr. KILPATRICK. Y sir.
Senator MONRONEY. f er if vou elaborate on whether

you do feel that there is a rea anger of this opening this wide
door-:

Mr. KILPATRICK. I do emphatically sir;
Senator MONRONEY (continuing). Bringing almost everything un-

der Federal jurisdiction.
Mr. KILPATRICK. Most emphatically that is our feeling. We are

trying to shrink the Constitution back, may it please. We think it has
been stretched way beyond the bounds of the original Federal plan,
and our whole hope and prayer is to see it shrunk bhck.'i little bit
toward its original dimension. Yes, sir; as I attempted to outline,
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our feelings under the commerce clause are very strong, and we have
the gravest apprehensions of the mischief that will be let loose if this
bill were to bo passed as an extension of the commerce clause. I
would be inclined to agree with you to that extent, sir. However,
under the 14th amendment we would not say that the bill is constitu-
tional. The 5th section of the 14th amendment gives Congress the
power to enforce this article by "appropriate" legislation, and that is
all. The article relates to these actions of the States that are pro-
hibited, whereas this bill, may it please you, sir, does not relate to
actions of the States at all. It relates to actions of individuals, and
therefore it would i ot seem to us "appropriate" legislation for the
Congress to pass to enforce the 14th amendment. We have very
strong feelings, just as strong on the 14th amendment, as we do o n
the other.

On the first question you asked, sir, about my comment on the con-
sequences, I think there would be very severe consequences from this
law in lots of ways. For example, under law enforcement: This is a
prohibitory kind of bill that you have here. It is bound in the nature
of things to be widely violated and every one of you gentlemen knows
it. All of us know it. This bill is practically unenforceable without
an army of Federal agents in and out, and an army of lawyers operat-
ing through the Civil Rights Division receiving complaints, investigat-
ing them, making these decisions, opening the mail, going hither,
coming yon, dealing with the proposed Conciliation Service that would
be set up. In the long haul I think the thing would be so circum-
vented and so violated and so many phony private clubs set up, and
all of this, that we would be right back in the era of my childhood
and the prohibition I knew as a boy out in Oklahoma. Sir I can
remember calling the bootlegger. There was gross contempt for law
in the period of prohibition; and there would be wholesale contempt.
for.this law. I believe that the most serious immediate consequence
of it, would be the widespread contempt for the law that would be
generated by this.

In terms of race relations, I stand on what I said. No, sir; I think
we could live with this thing. You pass this bill on Monday and on
Tuesday you are not going to have swarms of Negro customers at
the flossiest restaurants of New Orleans and Birmingham and Atlanta
and Richmond.

Of course, you are not. In the 2 years since we have had desegre-
gation of restaurants in Richmond there has been practically no
Negro patronage of them. We have lived with this situation and
we can live with the immediate social consequences of this title II
of the omnibus bill much better than we could live with some of the
other provisions.

But I think your other consequences, Senator Monroney, would
be vey bad.

Senator MONRONEY. Which is the overexpansion of the commerce
Clause and the paths it would be taking.

Mr. KILPATRIOK. Yes, sir.
Senator MONRONEY. I quite agree. Would it be preferable if

legislation must, be enacted-I am sure you are not for any legisla-
tion-to do this on a constitutional basis by amending the Constitu-
tion and specifying that the action is taken to prevent bias being shown
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to any citizen of the United States, and, therefore, it could apply only
in cases of bins and would not set a precedent for continuous ad-
vancing under the---

Mr. KInATRICK. Of course, it would be. If you want to get up a
resolution to amend the Constitution that says no State shall do A,
B, C, D, E, or F, fine.

If you can get it through two-thirds of each House and three-
fourths of the States ratify it, we in the South will obey it. Our
point is that it is wrong to stretch the Constitution and make it
mean things it palpably doesn't mean.

Senator MONRONEY. This would be the strictly straightforward
means of doing it.

Mr. KILPATRICK. Of course.
Senator MONRONEY. YOU are talking about discrimination

against an American citizen which the country has the right to say
shall be unlawful.

Mr. KLPATRICK. Yes, sir.
Senator MONRONEY. All Amerian citizens shall be treated alike.
Mr. KILPATRICK. You gentlemen made yourself honest on this poll-

tax amendment, and I was strongly in favor of it.
Senator MONRONEY. It came within one or two votes of having

passed in the first session it was before the legislature.
Mr. KILPATRICK. Yps, sir.
Senator MONRONEY. This is almost a record for speed in adoption.
Mr. KILPATRICK. Yes, sir.
Senator MONRONEY. If there is--
The CHAIRMAN. Have you in Virginia ratified it?
Mr. KILATRICK. No, sir. Our legislature is not in session and I

frankly have no idea we will ratify it. We have a poll tax in Vir-
ginia. I think we will reject the proposed amendment. But this, in
my opinion, is the right way to go about these constitutional ques-
tions.

Senator MONRONEY. The issue affects only six States and will un-
doubtedly pass in the next legislative session. Doing it this way al-
lows the people of the States to be a party to the elimination of dis-
crimination.

Mr. KILPATRK. Yes, sir.
Senator MONRONEY. In other words, Congress is not imposing it

on them, but at least two-thirds of the States will be voting it on
themselves and on the other remaining third.

Mr. KILPATRICK. Three-fourths, yes, sir. But I venture this fur-
ther comment: I believe that the Congress of the United States, if it
were considering a constitutional amendment, would take these provi-
sions with far greater seriousness than I am afraid the provisions of
this bill are likely to be taken. When you start writing the supreme
law of the land, and you are going to put this in the Constitution,
I think these questions of property rights would all have a sudden
tower over this Hill in a way that they don't tower now.

Senator MONRoNBY. There would be a question of human rights--
Mr. KIPATRICK. Yes, sir.
Senator MONRONEY (continuing). Involved here which I think is

at the heart of the thrust on this bill, and on the thrust, perhaps, if
there is one, for a constitutional amendment.
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Mr. KILPATRICK. If three-fourths of the States want it, all right.
Senator MONRONIY. You have to equate this. I think there is a

human rights element involved in this. You can discriminate, I
think, very easily if you say this motel wants no children, white or
colored, because they don't want the noise or the running through the
halls.

There is no actual discrimination there except that this is one of the
rules of the establishment as to whom they are accepting. But when
you say all people are desirable who have white skin and all people
are undesirable who have dark skin, then I think we are coming into
n very dangerous basis of prejudice, which 30 States and counties.
municipalities have already moved against.

Mr. KILPATRICK. It may be unwise, sir; it may be unfair; it may
be just as wrong as wrong can be, but I don't believe it is the kind
of wrong that it is the duty of the Congress of the United States to
try to correct,

Senator MONRONEY. If it is impossible to correct it otherwise, then
I think the Congress must, if we think it is wrong-

Mr. KILPATRICK. No, sir; it is not impossible to correct otherwise.
Senator MONRONEY. We should find a constitutional way.
Mr. KTnPATriCK. It is not impossible to correct it otherwise; 32

States have already attempted through their State processes to cor-
rect it. In other of the States without the State laws, the problem,
whatever it is, is in the process of being gradually corrected. It can
be corrected otherwise.

Senator MoNRONwY. Slowly, but perhaps it can, because there are
countless municipalities that are not counted in the 32 States. Rich-
mond has desegregated eating places; Oklahoma has done rather well
in that regard, and so on.

I feel if we are going to correct this, it ought to be done so there is
no question as to its constitutionality.

*Mr. KLPATRICK. Yes, sir; but are you going to correct it within
the framework of a voluntary society or by compulsion

Senator MONRONEY. An inn takes on a certain aspect of being a pub-
lic place. It accepts one person who walks through the door and
rejects another.

Mr. KILPATRICK. Yes, sir; but you know where the problem is go-
ing to arise. It is in the Mrs. Murphy establishment, the neighbor-
hood pub, the small towns. That is what we are talking about in this
bill. These, in effect, take on the character of clubs, may it please the
committee.

The little neighborhood pub at the end of the alley in my block on
Hanover Avenue in Richmond to all intents and purposes is a little
club. And the poor thing that it is, Nick's Restaurant, it is our pub.
We believe that it is an essentially private establishment, that it is
not essentially a public place, and we believe Mr. Nick Baronian, the
proprietor thereof, has the right to pick and choose his customers on
any basis that seems to him reasonable.

Senator MONRONBY. It might be that that would be a proper reser-
vation. Certainly if we are going to pass this law and use the consti-
tutional provisions for regulation of interstate commerce, then I think
you should give consideration to those establishments that are inter-
state in their nature.
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I mean your eating places that are owned by corporations that oper-
ate in more than one State. There are people who operate hotels in
more than one State, people who are especially dealing in interstate
commerce along the interstate highways, where the trade would be
preponderantly in the field of interstate commerce, rather than those
who are so local and personal in their nature that it has no effect
whatever on the true meaning of the interstate commerce provision.

Mr. KILPATRIO. Yes; I agree entirely. But the language of this
bill is based upon the theory that when my restaurant operator turns
away this Negro customer, he has imposed this burden upon interstate
commerce. submit to your thought the interesting proposition that
the whole thing can be reversed and turned around and the thrust sent
backward.

Do you now lay the groundwork for a bill that compels me to
patronize a particular place? If I withhold my patronage from
Nick's Restaurant or Miller & Rhoads, or from a particular store, do
I thereby impose a burden upon interstate commerce by not patron-
izing?

And if so, may you by Federal law reach out and compel me to
trade? Is not the burden on interstate commerce the same in either
case? It is an interesting question.

Senator MONRONEY. I would hardly think so. That is all that I
have, Mr. Chairman.

The CHAIRMAN. ."r. Kilpatrick of course despite what the courts
have said is interstat. commerce, Congress can define what they want
to be considered as in interstate commerce for a particular purpose
in a particular bill.

Mr. KIPATRIOK. It would be a great day, sir, for this republic if
Congress would stand up more directly and tell the court what it
understands it to mean.

The CHAIRiAN. The Congress has that power, no matter what the
courts have decided on this. And in this particular case surely Con-
gress has the authority to consider how far down the line it will go,
or how far up the line, in defining what is in interstate commerce.

Mr. KILPATmCK. Yes, sir; Mr. Marshall said your powers in that
direction were practically without limit.

The CUHIIAN. Senator Morton, do you have any questions
Senator MORTON. I was interested in your last point, to turn this

meaning around, backward, was your expression.
If you withheld your business, would there be a burden on com-

merce? We hear a lot today that we have to get taxes lower we
have to get the economy moving forward with more vigor, and we
have got to do this, that and the other.

Wouldn't it be a burden on interstate commerce if somebody saved
10 percent of his money instead of being required to spend it all?

Mr. KILPATRICK. I think if a theory could be developed along this
line, where he--

Senator MORTON. This could go on indefinitely.
Mr, KILuarRIOx. Yes. I believe seriously, sir, that under the

language put in this bill by the drafters thereof, such enormous ques-
tions of commerce have been created that the courts would be forever
determining what they meant. I see no limit to it.

The CHAIRMAN. Senator Thurmond I
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Senator TI'HRMoND. Thank you, Mr. Chairman. Mr. Kilpatrick,
I want to take this opportunity to congratulate you upon your very
fine analysis. You state you are not a lawyer, but I think you made a
better analysis here today than almost any lawyer I have heard here in
af long time.

You brought out that under the interstate commerce clause, the
Congress has gone into the means of transportation, whether by
train, barge or so forth, is going into the matter of goods transported
from one State to the other, it is even going into the conditions under
which those goods are manufactured such as wages and hours, and
now, if this bill should pass, it would go into a new phase, would it
not; namely, the conditions tender which the goods are sold?

Ar. KILPATRICK. Yes, sir, and the destination of the goods, to whom
they are sold. Yes, sir, the final repository of the goods themselves.
This is an enormous new area as we see it.

Senator TnURMOND. So this is a new facet of stretching the Con-
stitution, so to speak, if this bill passes.

Mr. KILPATRICK. It seems to us a fourth mile that would be tray.
eled under the construction of the conumerce clause.

Senator Tnuv oND. If this bill should pass, wouldn't the matter
of the enforcement, for instance, at the corner drugstore, enter into the
police power of the State? Right now police power is reserved to the
States of the Nation. That has not been delegated to the National
Government.

People frequently confuse the Federal Bureau of Investigation with
being national police, the enforcer. They only investigate. They have
no policeduties. Those are reserved to the States.

Wouldn't this be a step in the direction of encroaching upon the
police powers of State?

Mr. LPATRICK. I am not certain on that point, Senator. I would
like to hear the question argued. I would not have thought myself,
ivith my limited knowledge of it, that questions of police power as I
would ordinarily regard the States' reserved police powers, would be
quite so intimately involved in this.

This is not a question to my mind of State regulation for the State
are not policing restaurants in the name of keeping domestic tran-
quillity or health or welfare or anything else.

In my own view, ideally the States have nothing to do with this
guy's restaurant in terms of whom he serves. The State's oli
power simply is to keep the peace. If someone is in his place of busi-
ness and won't leave, I believe that the State's police power properly
could be invoked to get him out of there.

Beyond' that, simply enforcing trespass laws and the States' right'
to enforce property laws, I would not see the police power involved.

Senator THLnB owN. That is correct. In this bill, however, if it

should pass wouldn't you have Federal agents inspecting these places
to see what is going on

Mr. KuIATmIox. After a complaint were made; yes, sir.
Senator THunWtOND. And taking action thet against those people

who violate the law t
Mr. KIIPATRIos. Yes, sir. The bill requires them to go through

these processes of conciliation first by this Community Relations Serr
ice, but then there are some hurty-up provisions in which the 80-da

cooling-off period could be waived by the Attorney General.
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In my judgment there would have to be some investigation by the
Civil Rights Division of the Department of Justice once this written
complaint were received.

In the nature of things, is it a frivolous complaint? Does it come
from a crank? Is there some substance to it I think you would have
to send a Federal agent in to investigate.

Senator TiLURMOND. I can't get away from the fact that a private
business-you may call them public places, if you want to; it is a
matter of verbiage-is a business that is controlled and operated by
a man who wants to sell and serve to the people whom he desires to
serve and sell.

It is very difficult for me to get away from the fact that under
the 5th and 14th amendments to the Constitution, a man cannot
be deprived of life, liberty, and property without due process of
law. It seems certain we are depriving him of his property with-
out due process of law if you control who he sells to or who he
serves to.

Mr. KILPATRICK. Yes, sir, this would be our view. And in the
case such as that described this morning by Governor Barnett, of
the woman with the $20,000 investment who found, by reason of the
prejudice in the community, she was unable to operate on an inte-
grated basis, and lost her $20,000 worth of capital in the restaurant,
yes, sir, we would take the view that this was a taking of her prop.
erty for public use without just compensation and thus a denial of
the fifth amendment.

Senator THuRMoND. That was ju as zim.ch a taking of her prop-
erty as if thi Governmn't hd condemned tlht property. The prac-
tical effect was the same.

Mr. KILPArar . That would be our view because the Government
we believe, sir, is powerless to correct the discrimination, if you
please, the pre id e that operated to cost her her business.

Senator THURMOND. And, of course, she received no compensation
for that loss that she suffered when she lst her business and the
$20,000 invested I

r. KILPATRCK. No, sir.
Senator THURmOND. Frequently, people desire goals and frequent-

ly worthy goals. But under our system of government which is
the most unique in the world only certain fields of jurisdiction are
supposed to be entered by the Federal Government.

Mr. KILPATRICK. Yes, sir.
Senator THURMOND. And all others are reserved to the States. And

on the question of property, our Constitution refers several times
that you cannot take people's property without due compensation;
you cannot take their property without due process of law. In cases
of this kind it would be taking their property without due process of
law and without compensation, would it not ?

Mr. KILPATRICK. We think that is one of the constitutional objec-
tions to the bill, yes, sir.

The CHAIRAN. Would the Senator yield ?
Senator THUnRMND. I will be pleased to yield Mr. Chairman.
The CHAIRMN. Why wouldn't someone in the 32 States, then,

appeal all these laws to the courts ?
Mr. KLPATRICK. I beg your pardon

423



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

The CHAIRMAN. The 32 States laws are much more stringent than
this lew.

Mr. KILPATRIoK. Yes, sir, but we believe in States rights all the
way. The power has been reserved to the States to do this, sir. The
States can do whatever they want to do. And in these cases, we
would take the view that the fifth amendment guaranteeing a man's
property from public seizure without paying just compensation, is
an inhibition upon the Congress.

I never myself have accepted this swallow-up process by which
the 14th amendment in some fashion blotted up all of the first eight
amendments of the Constitution. I don't intend to evade the point.

What I am trying to say is that I believe these 32 States have the
right, they have the power to adopt these laws. I don't think the
Congress of the United States does.

The CHARMAN. I am confessing, I am a lawyer: I have a law
degree, but I haven't practiced it that long except around here where
we get a lot of law.

TLt's take my State constitution. It has exactly the same wording
as the Federal Constitution on due process of law. And yet, we have
had for years this law in my State, and if it was taken) uo he State
supreme court, they would have to decide that it was taking the prop-
erty under the same basis as if someone took it to the Federal Supreme
Court.

Mr. KII.PATRICK. The construction that would be placed upon Ore-
gon's constitution by the Oregon supreme court would seem to me
to be Oregon's business.

The CHAIRMAN. I know, it is Washington's or Oregon's business,
but where they have a constitutional provision, you and I are talking
about exactly the same thing. You say this law would violate the
Federal Constitution t

Mr. KILPATRICK. Yes, sir.
The CHAIRMAN. And our State law which is exactly the same, re-

fers' to a section in the State constitution exactly as the Federal.
Now, if this sort of bill violates the Federa Const itution why wouldn't
it violate the State constitution ?

Mr. KTLPATRICK. I can only leave that to your courts to construe.
The CAIRM3AN. There are no decisions on it.
Mr. KILPATRICK. We have a provision in the constitution of Vir-

ginia that was first written by George Mason in May 1776, that guar-
antees a man's right of acquiring and possessing property.

The ChI.un.,. I know. I am saying that the Stat'e of Washing-
ton works under the same constitutional prerogatives in this field
as the United States Constitution; our State law would involve the
same questions in my State as this law would involve the same ques-
tionsbefore the Supreme Court of the United States.

AMr. KUPATRICK. Yes, sir.
The CHAIRMAN. I haven't checked this, and I will, but I think all

32 States work on almost the same wording; they copied the Federal
Constitution in many cases-

Mr. KILPATIOK. Yes, sir.
The CHAIRMAN. In those 30 States--the last 2 were just lately-in

those 80 States, when there have been appeals, they say it comes well
within the same wording as the Federal Constitution.
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Mr. KILPA'TICK. Senator, if 82 States had said this was not a tak-
ing of property, I would still think I was right.

The CHAIRMAN. But they are interpreting that conclusion upon the
same language you are talking about in the Federal Constitution.

Mr. KILPATRICK. Yes, sir. I think our Virginia Supreme Court of
Appeals would take a somewhat different view on this question of
property.

The CIR.RAN. That may be true in Virginia courts. If you will
check when you get back to your Commission, you will find that the
Michigan statute, which is even stronger than this, has been appealed to
the U.S. Supreme Court.

Mr. KILPATRICK. On the Fedesrl question
ThoCIMAIRMAN. Yes. You look it up.
Mr. KILPATRCK. I don't think I want to.
[Laughter.]
The CuLtAIHMAN. The point I am making is it is the same rules, the

same wording. The same ruling, and the same kind of law would have
to be judged under the sane circumstances because our State constitu-
tion is just the same as the Federal Constitution in this respect.

Maybe our State supreme court might be a little different than that in
Virginia. I grant you that.

MAr. Ku,PATRICK. I have to plead at this point absence of counsel in
my behalf. I am struggling to do the best I can with whatever that
is over my head.

The CHAIRMAN. Excuse me. The Senator yielded to me. Senator
Thurmond?

Senator TIIURn OND. I want to say that there is a lot of merit in what
the chairman said. I think I agree with you, Mr. Kilpatrick, on
everything you said in the last few minutes when you said that States
can ido these things. I don't see how the State.can pass a law, I don't
see how the city can pass a law, I don't see how the National Govern-
ment can pass a law to force a man to use his private property in any
way.

Even though 30 States may have done it-32,40, or 50 may have done
it--I still don't think that you can violate the Constitution of the
United States to make a man use his property the way he doesn't
want to.

'Mr. KILPATRICK. NO, sir.
Senator TInvRMOND. These State laws have not been tested. They

have not been tested certainly up to the Supreme Court.
The CHAIRMAN. The AMichigan law went to the Supreme Court.
Senator T'IWMOND. I wouldn't be surprised at anything that Michi-

gan sent to the Supreme Court.
What I am driving at is that I don't think that it is right, I don't

think it is constitutional, to force a man to use his private property in
any way.

Mr. KILPATRICK. I agree with you absolutely.
Senator TIHURMOND. I think it has got to be done on a voluntary

basis much like you said, in Richmond you have one restaurant segre-
gated; right next to it you have a restaurant that is integrated. That
was the choice of the--

The CHAIRMAN. Which has the best food ?
Mr. KILVATCK. The segregated one has the best food.

2i-144--63-pt. 1-28
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Senator TiHURMOND. That was the free choice of the individuals.
They made that decision ?

Mr. KIATRICK. Yes, sir.
Senator THURMOND. That decision is reserved to them, in my judg-

ment. It resides in them. It wasn't reserved to the States. That
is a fundamental right of the citizen under the Constitution, who owns
privateproperty.

Mr. KLPATRICK. Yes, sir.
Senator THURMOND. Of course, the Constitution provides that all

fields are not delegated to the National Government, that some are re-
served to the States. Under this theory you made the statement that
possibly States could do this because it has never been delegated to
the National Government. That is one theory you might take.

I am going to the fundamentals of the Constitution, in the use of
property, whether there is legislation by city, by State, or the National
Government. I just don't think under the Constitution, if properly
construed, you can force a man in his own private business to use lus
property in any way that he doesn't want to use it.

Mr. KLPATRICK. Under the 14th amendment-I agree with you,
sir. I felt that way very strongly at the time of this renewal case
here in Washington. I thought Douglas' opinion was dead wrong in
that, when the Court held that they could take this man's property
away from him under this urban renewal doctrine.

I thought that was just as wrong as it could be, and I agree with
you on this 14th amendment point. It says a State shall not deny any
citizen his property, equal protection of his property.

Senator T' aRMOND. I think any statute of a State or ordinance of
a State, or even constitution of a State, that comes in conflict with
the U.S. Constitution, or the 5th or 14th amendments, on the use of
a man's property, the control of it, or the use of it, would have to
fall if the property restrictions are placed upon it.

Mr. KLPATRICK. Of course, it would have to fall. What I intended
to say, and obviously said very poorly, is that I believe the States have
powers reserved to themselves which are very wide, very extensive,
and can try all sorts of social, political, or economic legislation that
the U.S. Congress would not be able to pass.

Senator THURMOND. That is correct. Where there is not a provision
in the Constitution that reserves or preserves to an individual a spe-
cific right, then the States can do anything-

Mr. KLPATRICK. Right.
Senator THaRMoND (continuing). That is not prohibited by the

Constitution of the United States.
Mr. KILATRICK. Yes, sir.
Senator TURMOND. But the National Government can do only those

things where they have specific authority to do so as granted them in
the Constitution and the 22 amendments that have been adopted since
we adopted the construction.

Mr. KILPATRICK. That is the way we strict constructionists see it.
Senator THURMOND. That was the construction of Thomas Jeffer-

son, wasn't it
Mr. KILPATRIK. Yes, sir; until he got to Louisiana it was, anyway.
Senator THaRMOND. Mr. Kilpatrick, don't you feel it isn't a matter

of race prejudice in this proposal before us; it is simply a question of
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whether we are going to change the American system, or whether we
are going to try to rewrite the Constitution here to make it mean some-
thing the forefathers didn't intend for it to mean I

Mr. KILPATRICK. Yes, sir.
Senator THUnaMOD. I agree with Senator Monroney when he said

that we could amend the Constitution of the United States in one of
the two ways provided in the Constitution for amending it. We could
amend it to do the very thing here, to require private property to be
opened up to the public in general.

But until we do amend the Constitution in that way, then there is
no way under the earth that I know of that you can force a man, if the
Constitution is construed correctly, to do so.

Mr. KUPATRICK. Not constitutionally, as far as we can see it, sir.
Senator TnURMOND. Don't you feel that voluntary action is the

only proper way to go about opening up places of business, that is
private business as distinguished from public utilities like power com-
panies of gaslines or other things in public utilities where they have
to serve everybody, or where there is some State connection, for in-
stance, where a State or school district operates schools, or where there
is some other specific State action, so to speak. Unless you have public
utilities or State action there is no other way you can do it under the
Constitution?

Air. KILPATRICK. NO, sir.
Senator THURMqN3D. Then isn't the proper way, and shouldn't the

people of America understand that the only proper way it can be done
is through public opinion, through a voluntary opening up of these
places if it is desired that they be opened up f

Mr. KILPATRICK. Yes, sir. That, and economic pressure. I think
when the time comes that it is profitable to run an integrated
restaurant in Richmond, Charleston, or Columbia, S.C., if somebody
can make an honest dollar, somebody is going to open up such a
restaurant.

Senator THURM.ND. If any man in Richmond today wants to run
an integrated place, there is nothing to prohibit him from doing itt

Mr. KILPATRICK. No, sir; many of them are.
Senator THURMOND. If any other section of the South wants to run

an integrated restaurant, he is allowed to do it, isn't he ?
Mr. KILPATRICK. Certainly, so far as State law is concerned. All

the State laws that used to prohibit that now have been declared void
and I think rightly declared void.

I don't think those laws ever had any constitutional standing.
Senator TiURMOaND. Because that is a decision, that is a choice.
Mr. KILPATRICK. Yes, sir.
Senator THURMOND. Only the individual operator of that business

can make it.
Mr. KILPATRICK. I think the laws, the Jim Crow laws in the South,

I think inhibited personal choice. It has taken a long time for us to
see and understand that. Those laws never were constitutional. They
never should have been passed. They should have been repealed a long
time ago.

Senator THUvMoND. The constitutionality of a lot of laws put on
the books has never been tested.
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Air. KILATRICK. When the law says that you cannot serve custom-
ers of both races, I think that law is just as bad as the law we are
talking about here that says you must serve customers of both races.

Senator THURMOND. I think you made a very fine statement. You
have been most helpful to the committee. I wish to express my grati-
tude to you for your appearance here today.

Mr. K.PATuCK. Thank you, sir.
Senator TruaxoND. Thank you, Mr. Chainnman.
The CIHAIMAN. Mr. Cannon?
Senator CANNON. Thank you, Mr. Chairman.
Mr. Kilpatrick, you make a very persuasive case against an at-

tempt to expand the concept of the extent of the 14th amendment
and the commerce clause and I share the concern of Senator Mon-
roney about the attempt to make that expansion in this manner
rather than through an amendment to the Constitution, which I per-
sonally would be inclined to support.

But we still have the basic problem, which is a moral one, and cer-
tainly needs to be resolved, other than in the fashion that is proposed
here.

Mr. KILPATRIC. NO, sir. I am not beyond saying that moral
problems as such simply are not the responsibility of the Congress
of the United States, and you ought not to try to solve moral prob-
lems. One of the difficulties that we are in, in this Republic, is that the
Supreme Court of the United States, and this Congress from time to
time has looked at a given situation and said, "This is morally wrong,
therefore it is unconstitutional."

These two things just don't follow. It is one of the worst non
sequiturs that ever got inflicted upon us.

I don't know how you as a Congress go about correcting a moral
evil. I don't know of any law that you can write. You asked me how
to go about it. I would say you go about it through the churches-
you go- about it through persuasion, through the ordinary arts of
human relations, and that this is how things are corrected, with an
occasional nudge here and there from economic pressure.

You correct it by a sense of shame.
What was it Justice Frankfurter said in that reapportionment case?

You have to get this voice crying out, that this is a shameful situa-
tion. And until the public conscience cries out, I don't think you of
the Congress of the United States can do anything about a moral
problem, sir.

Senator CANNON. We have one area of concern Mr. Kilpatrick,
that concerns me very greatly independent of the constitutional
question, and that is this: the Federal Government is giving assistance,
with taxpayers' money, in many areas-Small Business Administra-
tion, FHA, guarantees, programs of this sort. It is very difficult for
me to see why the Federal Government should not have some control
over where they are lending funds, or insuring funds, or helping
a man make a success of his business and why they could not give that
assistance only under certain conditions.

What is your reaction?
Mr. KILPATRIK. That is not actually in the bill I came up to talk

about. I think the Federal interest is very attenuated and we will
take a position on that in the omnibus bill. We object to the language
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in the omnibus bill that would make this thing discretionary, that
would permit political considerations to enter into the withholding
of this grant, the granting of this contract, the taking away of his
contract, the suspending of funds and so on.

In the language of the bill that we have under consideration, S.
1731, the omnibus bill, that power to grant and withhold is so discre-
tionary we think it is very bad.

To try to answer as responsibly as I can to it: All over this coun-
try, sir, there are all kinds of people, not just whites and Ngroes, as
if this were the great dichotomy; among the white people of the South
you have integrationists and segrationists and moderate people. You
have lots of white taxpayers iii the South who are very liberal in their
persuasions. They have paid their taxes, too.

Under the denial plan of Mr. Kennedy, these white taxpayers would
lose the benefit of their taxes that they have paid. In this area, if
you want to call it such, a segregationists majority may have com-
pelled certain practices in certain public institutions, or in certain
subdivisions, if you please. This is not necessarily the business of this
guy who lives 50 miles away. He had nothing to do with the mak-
ng of this decision.
Tomorrow there will be a new subdivision built right outside of

Richmond, $15 000 houses. They will all be for white purchasers.
The project will be insured under FHA. The Executive order of the
President now says this is unlawful. You are going to take this right
of insurance away. I use the word "right" wrongly. You are going
to take away the privilege of insurance from the contractor who is
building the subdivision. I think it is such an attenuated reach of
the Federal power as to be beyond the proper scope of the Con-
stitution.

This insurance fund, this power of the Congress to insure these
various loans, i: a power created by the people all over the country.
The loan funds are insured in part at least by this taxpayer way over
hero. He has no control over this decision in this subdivision.

And then I come back again to the fifth amendment question. In
the Richmond, Va., of 1963, unless this subdivision were sold entirely
to white persons, the subdivision is not going to be sold. This is a
fact of life that we live with. He has his property rights, the sub-
divider involved in this. This insurance program is nationwide. He
has paid taxes to support it, just as every elsi has. And I don't
believe he ought tobe denied the benefits of this national program
by reason of the existence of a community feeling that he himself
is powerless to change, just as powerless as you are powerless to
change it.

Senator CANNON. Let's go beyond this point and take it into ihe
area of small business. For example, suppose the Congress elected to
pass a provision that a man could not get a small business loan from
the Federal Government unless he certified that he did not discriminate
but made his business available for the service of everyone. He is
applying for direct financial assistance from the Government that
comes out of tax money.

Afr. KILPATRICK. Yes, but what is the purpose of the grant in the
first place under the Small Business Administration? Its purpose I
would imagine is to stimulate the economy, to contribute to employ-
ment, to create revenues for the Government in the form of profits.
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If those are your purposes, sir, then this has nothing to do with it.
If your purpose is social reform, all right. OK. I just don't think
that is your purpose under the Small Business Administration bill.

Senator CANNON. Thank you, Mr. Chairman. That is all that I
have.

The CHAIRMAN. The Senator from Vermont.
Senator PROUTY. Mr. Kilpatrick, are the department stores in

Richmond segregated
Mr. KILPATRICK. NO, sir.
Senator PROUTY. Do they have lunch counters ?
Mr. KILPATmCK. Yes.
Senator PROurr. Are they segregated ?
Mr. KILPATRICK. No, sir.
Senator PROUTY. Is that true throughout the State generally ?
Mr. KILPATRIK. Yes.
Senator PRouTY. I didn't know if that was the case.
Mr. KIPATRICK. Yes.
Mr. PROUTY. Thank you.
The CHAIRMAN. One thing: The hour is getting late. You and I

are two great students of the Constitution.
Mr. KILPATRICK. Love it, sir.
The hour has gotten so late I have missed my train.
The CHAIRMAN. We have heard the term around here for the last 2

weeks about "stretching the Constitution."
Mr. KPATRICK. Yes.
The CHARMAN. Actually we can't stretch the Constitution and we

can't condense it. The Constitution is there. The Court interprets it.
We can't stretch it. There is nothing we can do to change the Con-
stitution except through an amendment.

We can pass a bill that might look like it. Somebody might inter-
pret that we are stretching it a little too much or we are condensing
it too much. But there isn't a thing we can do about the Constitution.
It is there. It is as solid as that granite. It depends on how the Court
interprets it.

So when you say we can stretch it or we can condense it, that is not
true. We have no authority to do one or the other.

Mr. KILPATRCK. Yes; your authority is to pass laws pursuant to
the Constitution, and the Constitution is what our nine friends say it is.

The CHAIRMAN. We can't stretch it or condense it. We have no such
authority. We have the responsibility to pass laws that we think de-
termine public policy and are in the public interest.

Mr. KiLPATRCK. Yes; that is the theory of it.
The CHAIRMAN. If the Court says that is stretching it too much or

condensing it too much, we have no control over that at all. We
can't change the working of the Constitution.

Mr. KLPATRmK. NO, sir but you can exercise your own good
judgment on whether the bill before you is or is not in accordance with

The CHAIRMAN. Oh, yes. There are some things that I think are
not within the Constitution that you would say were within the Con-
stitution. This is what makes lawyers.

Mr. KILPATRICK. Yes.
The CItAIRMAN. Sitting downtown this afternoon is a 17-man com-

mittee of the American Bar Association. They started at 9 this
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morning. They were called in by the President to discuss the legal
aspects of the civil rights problem. Right now, beginning this morn-
ing there will be 17 different opinions.

Mr. KILPATRICK. Yes.
The CHAIRMAN. That is the way lawyers are.
But the point I'm trying to make----
Mr. KILPATRICK. I would hate to think there is only one right now.
The CHAIRMAN. I may think some legislation stretches the Con-

stitution or takes it too far, but I can't do anything about what the
Court interprets. That is it.

Mr. KIPATRICK. You can in a way; yes. You can pass laws that
in some way correct what they do.

The C~aIR N. We don't agree with the Supreme Court all the
time. I said the other day we many times in Congress repeal deci-
sions of the Supreme Court.

Mr. KILPATRmK. Yes; and I have supported it/every time I can
remember that you have done that.

[Laughter.]
The CHAmIRAN. I said the other day, this is a kind of a funny thing.

One day I had a bill on the Senate floor that repealed the Supreme
Court decision by unanimous consent. There wasn't any one-

Mr. KIIPATRICK. That is a real bill.
Senator MORTON. There wasn't anybody on the'floor.
The CAIRMAN. Yes, sir; there were quite a few. Everybody knew

what the bill was about. But I say the Constitution is written; there
it is.

Our job is to legislate the best we know how. There are many differ-
ent opinions.

Mr. KILPATRIK. There certainly are.
The CHAIRMAN. When we are through here, there will be eminent

lawyers, of great standing, constitutional experts, so-called, who will
have entirely different viewpoints on it. It never can be determined
until somebody puts in the final decision. Sometimes Congress takes
and weighs the two. Sometimes more of one outweighs the other.
You take your pick, as you do anywhere else. We have all kinds of
bills in this committee under the interstate commerce clause. We
have a bill in this committee that would fix the retail price of whatever
a man sells.

Mr. KILPATRICK. Yes, sir; and I am opposing that bill.
The CHAIRMAN. There are a lot of people for it. It is called the

"fair trade" or "economic stabilization bill.
Mr. KILPATRICK. It is a very bad bill for a lot of the reasons I have

advanced.
The CHAIRMAN. It is to protect the big businessman where the big

house is selling too low on a standard item. This would be to fix the
price.

Senator MORTON. I think the rule is germane. Why not kill the
bill right here

The CHARMfAN. I think the rule is well taken. There again, what
is in interstate commerce As a matter of public policy, we may all
come to the conclusion you wouldn't want to put this under that au-
thority. But there is no use of us here belaboring the point of what
the interstate commerce clause includes, how far it may or may not
extend, because it is written.
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Mr. KILPATRIOK. If I can be serious for just a minute, sir, this is
your primary obligation before it ever hits that court, to make that
judgment to bring to bear on it all the thought, power, energy, and
Intellect that you can to mnke the primary decision as to whether
it is or is not constitutional.

The CHAIRMAN. We do. And that is why we hear all these lawyers
and that is why we try to weigh all these things and make our final
decision. But the final decision is the Constitution's own written
words.

Mr. KALPATRICK. Yes, sir; someone has to finally construe it, whether
the Supreme Court or in the end, the people in the States themselves.

The CHIArmAN. As Senator Thurmond pointed out, many cases in
this field have never been passed on in different places. Some have.
I have listened to at least 17 different versions of that Howard John-
son case before this committee.

Mr. KILPATRIK. That was a good opinion.
The CIHAr AN. And you read it and you can read a lot into it or

out of it, whatever your feeling is.
Mr. K ILPATR x. I felt pretty good about it.
The CHAIRMAN. If you are a segregationist you can read whatever

you want into it. If you are an integrationist you can read other
things into it.

Mr. KILPATRICK. Yer, sir.
The CHAIRMAN. We gave him a fine lecture on constitutional law.
Mr. KILPATRICK. We tried to. You did very well.
Senator MonroN. Would the Senator yield?
The CjuARAN. I yield.
Senator Monrro. I think my colleague from Oklahoma and I are

the only nonlawyers represented here on the committee now. I want
to observe that I think the two most articulate statements we have had
have been by the two men not being lawyer-the present witness and
theSecretary of State. I commendthem both.

The CIAIRMAN. We will be in recess until Monday morning at
9 o'clock, in this room, and we are going to have the Governor of Ala-
bama Mr. Wallace.

(Whereupon, at : 08 p.m. the hearing in the above matter was ad-
journed, to reconvene the following Monday at 9 o'clock on July 15,
1963.)

i ,
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MONDAY, JULY 15, 1003

U.S. SENAT,
COMM rrTEE ON COMU EROE,

Washington, D.C.
The committee reconvened at 9 a.m. in the caucus room, Old Sen-

ate Office Building, Hon. Warren G. Mngnuson (chairman of the
committee) presidmig.

The CHAIRMAN. The committee will come to order.
There are several Senators who are on their way. They will be

here in a very few minutes.
We have two important witnesses this morning and we want to

have ample opportunity for them to be fully heard. Members of the
committee may have several questions to direct to them.

We are privileged this morning to have with us our colleague from
Alabama, John Sparkman. I'm sure he would like to present the
Governor to the committee.,

Senator SPA KAN. Thank you Mr. Chairman.
I wold like to present to you the witness of this morning. Let me

say in the beginning that I have a committee meeting of my own. I
have already explained to Governor Wallace that I would not be able
to stay the full time, but I'm going to stay as long as I can before going
to my own committee.

I call attention to the fact that Congressman Jones from Alabama
is here also.

The CHAIRMAN. Yes; we are happy to have you with us, Congress-
mal.

Senator SPARKMAN. I would be very happy to yield to him if he
would like to say a word at this time.

Mr. JoNES. You proceed, Senator.
Senator SPARKMAN. Mr. Chairman, I'm glad to present to the com-

mittee the Governor from Alabama, the Honorable Ueorge C. Wallace.
I have known George Wallace for a long time. I have known him

as a' man of strong convictions ind courageous beliefs. He was reared
in Alabama, served as a circuit judge. He served in both houses of
the State legislature. He served in te Air Force during World War
II. te has had a distinguished career while still a young nan, and
I'm very glad to present him to the committee this morning.

The unAmANr. We are very glad to have the Governor here this
morning to testify on this very fmpoitant piece of legislation before
thecoi6nittee and to hear his views.

Governor, we'.welome you., You have a prepared statement. We
would be glad to have you give it tb us.
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Does the Congressman have anything to add to this? We would be
glad to hear from you.

Mr. JONEs. Senator, thank you.
It is a pleasure for me to join with Governor Wallace in the presen-

tation of the views. I can assure the committee that he speaks for the
voice of Alabama. We are pleased to have the opportunity to accom-
pany him in his testimony before the committee on such a vital and
important issue in our forum throughout the country.

The CHATR3MAN. Thank you.
Governor, we would be glad to hear from you.
The Chair will have to ask our guests here this morning, who I

know are also deeply interested in this matter, because of the number
of people that this hearing has attracted, to be as orderly as possible
so that we can hear the witness and you can hear him, too. I'm sure
you will.

We are glad to have you here. We only wish we had a much big-
ger hearing hall, but we don't have such a thing in the Senate Office
Buildings.

We are very glad to have you here and I hope you cooperate with
us.

Now, Governor, thank you very much.

STATEMENT OF HON. GEORGE C. WALLACE, GOVERNOR OF THE
STATE OF ALABAMA

Governor WALLACE. Thank you, Mr. Chairman, and members of the
Senate Committee on Commerce. I appreciate the opportunity to
appear before you today and give here my views on the important mat-
ters now before this committee, I dare say the whole majority views
of the people of Alabama.

The leaders of the Federal Government have so misused the Negroes
for selfish political reasons that our entire concept of liberty and
freedom is now in peril.

We daily see our Government go to ridiculous extremes ahd take un-
heard-of actions to appease the minority bloc vote leaders of this
country.

I was appalled and amazed to read of recent statements by Penta-
gon officials relative to proposed civil rights investigations on our mili-
tary installations. There was a time when military installations
were established in accordance with the requirements of the national
defense posture.

Today these officials use the threat of withdrawal of military bases
to accomplish political purposes. Any officer or official issuing such
orders should have his background investigated.

Although he may not be affiliated with our enemies, his actions play
into their hands by jeopardizing the security of this Nation.

The Air Force is encouraging its personnel-I would say certain
folks in the Air Force--to engage in street demonstrations with riot-
ing mobs and is even offering training credits as an inducement.
Perhaps we will now see Purple Hearts award for street brawl-
ing-heretofore they were awarded on the field of combat.

I note that by way of further intimidation, one of the President's
committees has recommended that any business be placed off limits
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to military personnel unless they surrender to current Federal
ideologies.

Is the real purpose of this integration movement in this respect to
disarm this country as the Communists have planned?

For a century certain politicians have talked about southern mobs,
which were actually nonexistent. But now we have Negro mobsters
and mobs running in the streets of our cities, these politicians and
the press now refer to them as demonstrators.

These so-called demonstrators break laws, destroy property, injure
innocent people, and create civil strife and disorder of major pro-
portions.

Yet they receive sympathy and approval of the leaders of our Fed-
eral Government.

I personally resent the actions of the Federal Government which has
created these conditions. As a loyal American and as a loyal southern
Governor, who has never belonged to or associated with any subver-
sive element, I resent the fawning and pawing over such people as
Martin Luther King and his pro-Communist friends and associates.

When this bunch of incendiaries comes to Washington they are
given red-carpet treatment, and I daresay if they came into this room
here today, some of the members of this committee would feel com-
pelled to greet them in such a manner as to publicly demonstrate their
concern for so-called civil rights.

Last Friday Governor Barnett showed this committee a picture of
Mai-tin Luther King and a group of Communist and pro-Communist
leaders attending a meeting together, As widely reported in the press
in the last 2 months, King's top lieutenant in Alabama, Fred L. Shut-
tlesworth, a self-styled "reverend," was elected president of the
"Southern Conference Educational Fund" which is eadquartered in
New Orleans and active in 17 Southern States. This organization has
been described by both the Senate Internal Security Subcommittee and
the House Un-American Activities Committee as an organization "set
up to promote communism" throughout the South. The Cincinnati
Enquirer, in its issue of Sunday, June 9, 1963 t quotes the following
statement of Shuttlesworth as to his leadership in this Communist
organization. This is what Shuttlesworth said:
. Generally, the House committees are governed by southerners who will label
any organization subversive or communistic that seeks to further the American
almp of Integration, justice, and fairplay.

To a segregationist, integration means communism. I can think of nothing
more un-American than the House Committee on Un-American Activities.

Recently Martin Luther King publicly professed'to have fired a
known Communist, Jack O'Dell, wo had been on his payroll. But as
discovered by a Member of the U.S. Congress, the public profession
was a lie and O'Dell had remained on King's payroll.

On a recent visit to this country, why was it that Ben Bella, a Com-
munist, in my opinion, had his first conference in this country with
Martin Luther King? And then Ben Bella flew to Cuba and embraced
the Communist Castro and said that he is one of the world's greatest.
Is there any connection

I come here today as an American, as a Governor of a sovereign
State and as an individual with full respect for constitutional govern-
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ment. I appear to respectfully call upon the Congress of the United
States to defeat in its entirety the proposed Civil Rights Act of 1963.

The President of the United States stated in his message accom-
panying Senate bill 1732 that--

Enactment of the Civil Rights Act of 1963 at this session of Congress-however
long it may take, and however troublesome it may be, is imperative.

The President might well have further stated: "And however many
people it hurts or business it destroys, and regardless of the rights of
the vast majority of our people.

In my judgment, the President of the United States and the At-
torney General of the United States, by design and political motiva-
tion, are sponsoring and fostering a complete and all-inclusive change
in our whole concept of government and society-a revolution of gov-
ernment against the people.

Senate bill 1732, the so-called public accommodations bill, would,
together wit~ the President's full civil-rights package, bring about
government of the Government, by the Government and for the Gov-
ernment.

The free and uncontrolled use of private property is the basic and
historic concept of Ango-Saxon jurisprudence. One of the primary
reasons our forefathers came from Europe to carve this Nation out of
a raw and savage wilderness was for the purpose of using, controlling,
,and enjoying their private property and to pursue their chosen pro-
fessions without fear of interference from kings, tyrants, despots, and
I might add, Presidents.

I don't think it's necessary today to talk to you at length about the
constitutional basis for legislation such as this. You know that similar
legislation has been declared unconstitutional.

You know that in the 1883 Civil Right Cases the Supreme Court of
the United States ruled out the commerce clause as the basis for legis-
lation nearly identical in effect to that contained in Senate bill 1782.

You know the 14th amendment, which amendment is of doubtful,
origin and questionable validity, was held by the 1883 Court to merely
allow legislation predicated upon the correction of the operation of
State laws only-and in no sense gave the legislative branch of the
Federal Government the right to enact statutes providing a code for
the regulation of private rights.

No part of the bill before you qualifies as to constitutionally even
assuming that you operate on the premise that the 14th amendment
was validly ratified m accordance with the requirements of the Con-
stitution-and I say it was not,

I will tell you what this Senate bill i732does: It places upon all
businessmen and professional people the yoke of involuntary servi-
tude. It should be designated as the "Involuntary Servitude Act of
1963."

Under the provisions of Senate bill 1732, if you are engaged in any
profession where you offer your personal services, you cannot refuse
to serve an,9ne without fear of violating this act. I don't know of
any business or profession that does'not have some abstract connec-
tion with interstate travel or interstate movement of goods. Under
the provisions f this ihct, the lawyer, doctor, hIirdresser, or barber,
pluiber, public secretary-stenographer, et ceted,' would no longer
be free to choose their clientele.
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Nobody who offers services to the public or attempts to engage in his
chosen profession will be free to operate without fear that the police
state which is now vigorously rearing its head will dictate his every
move and tell him exactly how he can run his business. In fact, if
the provisions of the act are passed and enforced many individuals
will no longer have any business.

Section 3 (b) of the act provides:
The provision of this Act shall not apply to a bonaflde private club or other

establishment not open to the public, except to the extent that the facilities of
such establishments are made available to the customers or patrons of an estab-
lshment within the scope of subsection (a).

I submit to you that I am at a loss to understand the true meaning
and full import of this exception. I am wondering if it constitutes
a "sleeper" in this act designed to destroy the privacy of private clubs
and "other establishments." In fact, what is the definition of the term
"other establishments"? Does it include fraternal and social organi-
zations, churches, religious organizations, the Masonic lodge, the
Order of the Eastern Star, the Knights of Columbus.

Would this "exception clause" cover the following situation?
A certain exclusive private club having a membership composed

entirely of Italian-Americans has a rule allowing members to bring
guests, many of whom travel in interstate commerce. The club also
has another strict rule that guests must be limited solely to Italian-
Americans. Just suppose this is the case. Under the provisions of
this act may a member bring in a non-Italian-American traveling in
interstate commerce despite the club rule forbidding it? Another
example that arises would be the fact that my Masonic lodge has strict
rules against bringing in non-Masons and/or Masons not of the same
type organization as mine. I have taken many interstate traveling
Masons to my lodge. Can a member bring a non-Mason or Mason of
another type organization into my lodge if he is a guest traveling in
interstate commerce?

Section 5 of the act provides for civil actions for preventive relief
including injunction, restraining order or other order. I wonder, of
course, and I am sure other people do, what this "or other order" im-
plies. Does it not mean being heavily fined or placed in Federal
prison for contempt of court if you refuse to obey ? This same section
provides that this relief may be obtained by the person aggrieved or
bythe Attorney General of the United States and it provides further
that the relief may be obtained where a person has not actually vio-
lated any section of the act, but there are grounds to believe that any
person is about to engage in any of the many prohibited acts. This
is the beginning of thought-control legislation. In other words, they
can take you to court and try you for what you are thinking or pos-
sibly thinking about doing-whether you every carry your thoughts
into effect or not.

It is interesting to note that in section 2 (g) of the act which in effect
constitutes the preamble of the act, it is stated as fact that discrimina-
tion reduces the mobility of the national labor force and'c revents the
most effective allocation of national resources, including the interstate
movement of industries particularly in some of the areas of the Na-
tion most in need of industrial and commercial expansion and devel-
opment.,, .. ..
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This is a thinly veiled reference to the South which, contrary to
the statement contained in the preamble of this bill, is now and
will continue to enjoy the greatest industrial growth of any section
of the United States. I might point out that we have $130 million
worth of new industry and expanded industry that has announced it
will come to Alabama in the last 41/ months, the largest amount that
has ever come to that State in any comparable period in our history.

And we are fixing to announce in the near future several more multi-
million-dollar industrial establishments, and I might say also that
many people that I have discussed these matters with say they agree
with us. In fact, one man, the other day, the president of a corpora-
tion, said they were going to build his next plant in the South be-
cause he believed that the future salvation of this country rested upon
the thinking and attitude of the people of Alabama and the South.

I cannot help but wonder if some of these same people who are
now so worried about our industrial growth are not some of the same
people who fought the removal of the "Pittsburgh plus" discriminatory
freight rates which for so long kept the South from realizing its true
potential in industrial growth.

I might also point out that the South in my judgment has further
progressed than any other part of the Nation. When you take into
consideration all the factors involved, "Pittsburgh plus" discrimina-
tory freight rates, which were removed and modified only about 10
years ago, and when you consider the fact that in the days of the
Reconstruction era we didn't have any Marshall aid or lend-lease, we
didn't have any Federal aid, in fact we were set upon by a vengeful
Government and yet we have progressed as far as we have progressed
in spite of all these things. I think we are further progressed than
any other part of the United States, with all factors considered.

Cannot also help but wonder if one of the true motives in back
of this act is, in part, a desire on the part of some to return the
South to its position of disadvantage which disappeared with the
removal of discriminatory freight rates.

The CHAIRMAN. Governor, I don't like to interrupt there, but you
and I have at least one thing in common-

Governor WALLACE. The West.
The CHAIRMAN. The West was in the same position in this thing,

and over the years, we pretty well joined together on this rate prop-
osition, and we made substantial progress.

Governor WALLACE. Yes, sir, you made substantial progress in the
West.

Senator CorroN. I might add you did a pretty good job on New
England.

Governor WALLACE. One reason you have progressed is because of
the equalization of the freight structure, the greatest ever imposed
on the shoulders of people. Usually people who know about segrega-
tion know about it because they practice it, and they don't practice it
on any one particular group of people, but they practice it on a sec-
tion. Equalization of the national freight rate structure was brought
about through the efforts of southern Governors, in the main, southern
Congressmen, and southern civic and labor-management groups.

It has brought 25,000 new industries into Alabama and the South
in the last 10 years, employing hundreds and .thousands of people.
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We were opposed in this effort, at the Northern Governors' Confer-
ence and other groups in certain sections of the country to talk so
much about discrimination, and had this equalization not come about,
there would be thousands upon thousands of Negro citizens in Alabama
and the South who today wouldn't have an industrial job as they have
today.

Southern Governors have enhanced the standard of living of south-
ern Negroes and southern politicians more than any other group of
people in this country, more so than the Members of the Congress who
talk so loudly about this because in many instances we find some Mem-
bers of the Congress who talk loudly about it and do more to sponsor
legislation to kill, for instance, the effectiveness of our industrial bond
agents that we have passed and used in Alabama, Mississippi, and
other States.

I will go on and say that the President , the Attorney General, and
I say respectfully, every Member of this Congress who has sponsored
this legislation stand indicted before the American people.

This group has invited the Negro to come North to a land of milk
and honey. They accepted the proposition, and instead of finding this
utopia, they have found unemployment. They have been stacked in
ghettos on top of one another, to become a part of every city's Harlem.
Thereby social and economic problems have been compounded.

The end result is that this gross hypocrisy has brought guerrilla
warfare and insurrection to every large city of the United States en-
dangering the lives of millions of our citizens. Because of this hypo-
critical spectacle, he no longer wants mere equal treatment, he expects
and apparently intends to bludgeon the majority of this country's
citizens into giving him preferential treatment.

And, if you heard the statement over television last night by the
head of CORE, in which he indicated, as I recall, that we need to
change our economic order-I believe that was the substance of his
statement-and also that Negroes are entitled to compensation and
preferential rates, he shows his sense of responsibility by flaunting
law and order throughout this country. I am talking about the
leaders and I am talking about the mob.

I am not talking about all the Negro citizens of Alabama and of the
Nation, but I am talking about a minority group of them--even
threatening to intimidate the Congress of the United States. And
all of this is done with the tacit approval of the sponsors of Senate
bill 1732.

The CHAIRMAN. Governor, I think we ought to stop right there and
start to get this in perspective. This committee is sitting here to con-
sider seriously, soberly, and with integrity, a piece of legislation, and
we are not going to be intimidated by anyone, whether they be on one
end or the other. I think we ought to start from that premise.

Governor WALLACE. Mr. Chairman, of course this Governor doesn't
try to intimidate anybody. I have been invited to testify before this
committee.

The CHAIRMAN. Yes, you have, and we respect your being here,
and we respect your views.

Governor WALLACE. And I respect your views, but at the same time, t
my opinion and attitude is that all this does have the tacit approval
of people in the American Congress, certain Members of the American
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Congress, and I cannot otherwise state it because I believe it. I am
convinced of that even if I am wrong. That is too bad, but I really
believe it.

The CHAIRMAN. As Dr. Johnson once said, you could be right.
We don't know. We are here to soberly, seriously, and with our own
conscience consider a piece of legislation. And no one, whether they
are in any organization or any place on this committee will coerce a
decision-I am sure I know the members of this committee well enough
to know that they are pretty hard to intimidate.

Governor WALLACE. As I say, I was invited to speak before this
committee; I feel what I have said, and if-

The CHAIRMAN. We respect your views.
Governor WALLACE. The physical danger I outline is no problem

in the South. You and your family can travel to any place in the
South, walk the streets of every section of cities and towns alone,
without fear of bodily harm. But I know, as you know, that you
and your family cannot walk the streets of our Nation's Capital
without fear of mugging, raping, killing or other physical assault.

And, gentlemen, your constituents know this, too, and they are fed
up with it. And if you will come to my offices, I will show you
countless thousands of letters from every part of the United States
protesting the continued usurpation of power by the Federal Gov-
ernment arid the failure to adhere to the Constitution of the United
States.<

People who write me want their elected representatives to start rep-
resentng them and not the minority bloc voting mobsters.

To impress upon you, I am not saying for: one instant that every
member of the Negro race is a mobster, I am saying the leaders and
those who have participated in these demonstrations are.

A President who sponsors legislation such as the Civil Rights Act
of: 1963 should be retired from public life. And this goes for any
Governor or other public official who has joined in this mad scramble
for the minority bloc vote.

Does not the present situation in Washington, D.C., give you some
idea of the result you would obtain with this legislation? The Na-
tion's Capital is supposed to be the supreme example of what civil
rights legislation can accomplish. It's an example all right, an ex-
ample of a city practically deserted by white people. If you in the
Congress are really sincere about this civil rights business, why don't
you give home rule to the people of Washington? Let's see how the
local residents can run this city.

I believe in local self-government. I challenge you to vote for home
rule in Washington, D.C. -I suspect that if you attempted to do this,
the Secretary of State would have to testify behind closed doors that
this would result in damage to our image before the rest of the world.

A few days agoj I noted a report released by Washington, D.C.,
police officials which stated that during the last 12 months major
criminal offenses in this Nation's Capital reached the second highest
peak in history.

I suggest that if the Congress spent its time trying to stop these
assaults, rapes, robbery, and housebreaking, rather than in efforts
which will destroy all rights of property, then.you might accomplish
something worthwhile. , ,.
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When I came here to testify against the 157 Civil Rights bill it
was said that our image would be affected in Africa' aid Asia if the
bill failed to pass. Well, the 106 bill was passed, and it appears that
we are still supposed to worry about our,hnage.

I have stated before and wish to state again here today-I will
worry about our image in the rest of the world when these foreign
countries that are griping begin to return 25 percent of the foreign aid
we are sending them because it comes from the South, the Confederate
States.

In my judgment the rest of the world should be more concerned
with what we think of them since we feel bound and determined t6
provide their support. And while wea re speaking of an image, the

ederal Government should worry about the image it is creating mi
the South and to freedom-loving people everywhere.

I think you gentlemen are well aware of the reason you are having
to consider Senate bill 1732. I believe this., The President of the
United States and the Attorney Gleral of the Uhited States have
used the powers of the executive branch ip such a manner as to create
a tense and explosive situation which tiey c n longer control..

The President so much as admitted t is h}sr nationwide telecast
which prefaced the introduction of this, civil rights legislation. He
wi ed 40d on-:the minority bloQ vote. S r'e th e hee committedd
a series of blunders in trying to appease the mob leaders. ,

These leaders have now pressured the President into the ridiculous
position of placing his stampof approval on mob violence and rioting
in the streets of this country..

Te entire handling of this racial situation bythe preset adminis-
tration has shown an ineptness and total lack of indersandin in
handling the problems which have been created by the political e orts
to capture these votes,

The promised New Frontier is a nation torn by strifeand turmoil on
the brink of civil warfare:e.

The only method it has been able to comeup with is the use of
Federal troops which, strangely, it seems, have been used only in the
South although the most selrus disturbances have been in places like
New York, New Jersey, Philadelphia, Chicago, Washington, Los An-
geles, and Cambr id ge, d.

It is not political popular to send troops into these cities-anid
they are going to find next November it is not politically poplar to
send them to Alabama and Mississippi.

The Kennedy administration is i political jeopardy, and in a cal-culated a bttept to reover fr losses of itcal prestige it has
shifted the burden of it krsmistakes iri d en to the Wongrpseof the United States--alr the while cateringto . a .lawle minority
which shobs utter disregarl~iid d dcoitenpt fo" law and order.

This bill Will. not remedy the" situation. 'This bill will inflam
the majority of the citiztis'of thi' country iW9' ou idt nir
th t you will control anddestro p rirvat' p hiL yorytS, u rivit'n

T Ichrge th't Sniile bill 1782 c&Atiute~iid r ' .P dt liw
r 2f6ridrh --aid I think 'that i hihted'Id iht'l *i datheiiir hetoVet,' t le i6i2 9io l
mehit hiCh Wilfirin'thef8tl desifYutfbo oprYi

21-544-63-pt. 1-29
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Property is power, and when we lose our rights to property we will
have lost our power to govern ourselves.

If you intend to pass this bill, you should make preparations to
withdraw all our troops from Berlin, Vietnam and the rest of the
world because they are going to be needed, and they will be needed to
police America. You are going to make the American people law
:violators because they are not going to comply with this type of
legislation.

It is suspected, and I suggest, that Senate bill 1732 is such a ridicu-
lous piece of legislation that it probably is a mere smokescreen which
is calculated to draw the attention of the people to it, thereby blinding
then to other parts parts of the civil rights package which are equally
abominable.

No part of the Civil Rights Act of 1963 is acceptable and we people
in the State of Alabama and the South will take the lead for all free-
dom-loving people of this country-black or white-in an all-out ef-
fort to defeat any man who supports any feature of the civil rights
package.

The executive branch of this Government has ignorAe the Consti-
tution of the United State and fostered the march toward centraliza-
tion and the ultimate destruction of our system.

The judicial branch has perverted the Constitution of the United
States in a manner which shocks the conscience of the American
people.

The Congress of the United States is the last remaining bulwark
against the destruction of our system of government.

I ask you to ignore political pressures which will destroy our entire
free enterprise system--that you determine that this country will not
have government by intimidation-that is all that is, a matter of
taking a mob in the streets after they have broken windows and stuck
knives in policemen and burned buildings down and shooting people,
an.d then say we will sit down ahd discuss that which you want.

I think when you do that, that you have succumbed to mob pressure.
If these were white people I suspect the Government would not only
be there with troops, but they ould already call the United Nations
on us-that you not see fit to destroy established businesses and per-
sonal service professions--that you not place the vast majority of
American citizens in involuntary servitude-that you stand up for
America.
SI challenge the President and the Congress to submit this proposed

legislation to the people as a national referendum.
I promise you that you will get the shock of your life because the

people of this country will overwhelmingly reject this encroachment
upon their right to own and enjoy private property.

I say that it is high time freedom-loving people of this Nation
stand up and be counted and if the tree of liberty needs refreshing
by the political blood of those who ignore the heritage established
for us by the Founding fathers, then sobe it.,

Gentlemen, I appreciate this opportunity to appear before you today
and before leaving I have a request I would like to make. I have
charged here today that there are Communist influences in the inte-
gration movement. From the mountain.,pf evidence available every-
onp. should realize that they are truer YO have head these charges
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before you-you have seen the evidence-why don't you do something
about it? Don't sweep this matter under the rug-let's expose these
enemies-they are enemies of both black and white in this country-
bring them out in the open. As the Governor of a sovereign State,
I ask the Congress to investigate-these Communist activities that
pertain to these demonstrations and this mob action.

This request should not be taken lightly. A letter through the mail
to the Justice Department from someone claiming they have been
denied the right to vote brings a flood of Federal investigators down
the neck of some southern registrar. Here you have had at least two
Governors to ask that this Communist matter be investigated. Will
you give us this same response?

In closing, I would like to tell you that the public policy of Alabama
is for the uplifting of the Negroes in Alabama. During the first year
of my administration we have increased the appropriation to Negro
educational institutions 22 percent. Of course, that goes for white
institutions, also.

We are building three new trade schools to train them for the jobs
that we are making available to them by a fast-growing industrial
expansion in our State, and we have just completed three other brand.
new trade schools for Negro citizens. I do not believe the passage of
the legislation would be in the interest of either the white or Negro
citizen but would hamper the solution of problems facing both races.

As I said in my inaugural address in January, my hope and prayer
is that God will'bless all of the people of my State and this Nation,
both black and white.

I thank you.
The CHAIRMAN. Thank you, Governor. I have some questions and

comments I would like to make.
On page 20, you ask Congress to investigate certain alleged Com-

munistic activities. We do have two very active committees in Con-
gress in the House and in the Senate to deal with such matters.

charges have been made here which have only been raised in the last
week, and that testimony and that evidence will be given to these two
commitees which are specifically charged by the Congress, both
House and Senate, in these matters.
-We are here to consider the merits of the legislation as objectively

as we can. I am sure you agree that we should do so.
Governor WALLACE. Yes, sir.
The CHAIRMAN. There are many viewpoints on this legislation.

You have expressed one, very forcefully, this morning. This is very
helpful to the members of the committee to hear these particular view-
points on the legislation.

The transcript of this record will be given immediately to the two
committees charged with this matter on the specific points you make.

Governor WALLACE. Mr. Chairman, may I make this statement: I
realize that you do have two committees of the Congress, and the
charge was made here the other day, of course, that Martin Luther
King had been consorting and attending meetings with known mem-
bers of the Communist Party. Of course;-I think this committee said
they would like to have proof of that, or implied so. Of course, .I
have the proof. He did attend with a member of the Communist
Party. We have other documents from the Senate Tnternal Security
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Committee, which points out thatpeople who were in these meetings
with him have long been in Communist-front organizations.

It seems to me, though, that this matter hasn't been investigated as
it would have been if it were not involving these particular people. I
think if a southern Governor, like myself, went to a meeting and sat
next to members of the Communist Party and consorted with them
and spoke, I am sure that probably they would investigate me, and I
think they ought to investigate Martin Luther King and the entire
group. Jack O'Dell, a leading Communist-he is a Communist-Mr.
King fired him, he said. And we find out that that is not true, that
he is still on the payroll.

That has been exposed in the Birmingham News.
The CHAIRMAU N VWe have asked the FBI for a report on the matter

that was brought up here last week.
I do,wish to put in the record whether or not this is your personal

opinion, which of course you are rightfully entitled to, when you
state on page 15:

These leaders have now pressured the President into the ridiculous position
of placing the stamp of approval on mob violence and rioting in the streets of
this country.

I, of course, haven't read everything the President has said on this
matter, or the Attorney General, but if you could be more specific
as to his words when he placed the stamp of approval on mob violence
and rioting in the streets of the country, or if not, place in the record a
clarification that it is your opinion that what he has said in general
has done this.

Governor WALLACE. Yes, sir. My opinion is that these leaders
have pressured the President into the ridiculous position of placing
the stamp of approval on mob violence riding the streets of this coun-
try. That is not only my personal opinion. I believe it is the opinion
of many people in this country.

During the riots in Birmingham, Ala., the President's Office was a
virtual switchboard for the Kings, as they call them, Mrs. King. He
was there violating injunctions of the courts. I know that Mr. Robert
Kennedy told na four times that he wanted to try these matters in
the courts and not in the streets. And in my judgment the President of
the United States arid the Attorney General can stop these demonstra-
tions that are going on in this country, causing the loss of property and
life if they wanted to.

The CHfAI AN.'I don't know. I am not aware of all these tele-
phone calls. I like to have for the record, when a statement is made
such as this, either the direct quote by the President of the United
States when he put his stamp of approval on mobs and rioting in the
streets, or whether it is the witnes' opinion.

Governor WAtLLAe Mr; Chairman of c urse it is my opinion that
tPsis the case"becusb t listen.edto Mir.Kennedy's speech on televi-
eio in which' hen effect said if you d6h't get what you want you
hoilld cbntin~e in' the'streets. It wao an imitation to' rioting and

mob' violence. 'hat ias liy personal opinion,' and I bei veb it is the
pinioif Ia Iopl 1 think it 'was a very, sad statement, ad I
do'tth6hkit d 6 e t lefth atiba ;, :

Th6Ce .Btit 6ur ei-sonal bplon?
Gb Gvernr ~A ide' y 'sir a And I' ight' say 'the opinion o

many people other than myself.
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The CHAIRMAN. On page 1 you said you were appalled and amazed
to read certain statements from Pentagon officials regarding military
installations. The committee is not familiar with those statements.
If you have them for the record, we would be glad to put them in the
record.' '

Governor WA.LLAE. Senator Magnuson, I don't have the statements
here. But I thought it was of such common knowledge because. it
has been in every paper that they sent out an order, in fact they, have
cabled various military installations. I have even talked to military
officials myself, Of course, this was off the record. But it has been
in the papers that they are'going to have a civil rights investigation
and they recommended the'possibility of even moving bases and put,
ting businesses off limits. That has been a matter of common knowl-
edge it has been in every newspaper in the South.

I don't know, the Washington papers sometimes don't print the
things they do in Birmingham. If they do, they carry it ori the 50th
page. '

Th,'e CHAIMAN. They cover the news pretty well in Washington.
We think they cover it too well.

Governor WALLACE. Senator Russell commented-I can tell you
when they have 485 people injured here in the twinge of an eye in a
race riot in the Washington, D.C. stadium the people of this town
couldn't find about it in their own papers unless they'looked at the
50th or 60th page.

The CHAIRMAN. What we would like to have, if you have it, is the
order from the Pentagon that said what'you claim it said in yoir
statement.

Governor WALLACE. I don't have a copy of the order but I will be
glad to send newspaper clippings.

The CHAIRMAN. Then we can run it down, if you have it.
Governor WALLACE. Yes, sir. I charge that that has gone out fromn

the Pentagon. I make it categorically,'that it has happened.
The CHAIRMAN. You also say, on page 2, and I quote:
The Air Force is encouraging its personnel to engage in street demonstrations

with rioting mobs and is even offering training credits AS an Induiment.

I would like to know who in the Air Force has done tsiad where,
whether there is an order to that effect, and what this statement is
based upon.

Governor WALLACE. Senator, let me say that that has been a matter
of the press knowledge. It has been in tihe p 1ss. I iaY.even reao
editorials about it in the papers. I thought is was of such common
knowledge I didn't get a copy of the statement,* ut I thought every-
body knew it.

They have ent out t the Ai' Iorce, and have authoiie Air Fore
personnelto demonsfite, as long as they 4o no wer th uniform
nor bin bout any injury to Goyernmut property . That l ia patter
of fact- Tht Oder has gon put, to very'r o e.lHi a i
tscupti:r, t has gone ut.'t those il our are1 tf' cnwtry
Here t,,have soldiers given the right, Also, th astter6Of
celncy, r Iprg tiey go out and help break dow segr 3llti1. ha
has g A6 out ' ,; . , . . , ! ' , , : .

e, resent that. a fect it ias g ineat t ers o ar e no supposedw resent that. in ect it says tit soldiers wD are not supposedto
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be quartered upon us can be released to walk the streets of our cities
anddenonstrate and brina about violence.

The CIHAIuAN. I would like to see the direct order or the conmmu-
nication, or whatever it was, so that we can judge it here ourselves.

Senator THURMOND. Mr. Chairman, if you will permit me to inter-
rupt at that point, I have a copy of an order, and I have just sent for
it.

The CHAIRMAN. OK.
Senator TnUIRMOND. I will be glad to place it in the record.
Governor WALLACE. I was fixing to say that you are a member of

the Senate and chairman of the committee. You can send for the
order. The order has been issued, and I think it is intolerable to
think-

The CHAIRMAN. We are going to. We wanted you to give us a little
guidance as to where the order came from and who issued it and
whether the order actually said that, or whether, again, it is the inter-
pretation of someone reading the order.

Governor WALLAcE. I believe you are going to find that the order
is one that contains things more drastic even than I have stated in my
testimony.

The CHAIRMAN. I don't know of any instance where the Air Force
has encouraged personnel to get in rioting mobs.

Governor WALLACE, They have given them the right to do so.
Every demonstration we have had has turned out into a riot, into a
mob. In Cambridge, Md.-they have the right to go to Cambridge,
Md., to march and get in demonstrations. They have the right to go
to Birmingham. They have the right to go to Newark and get in
demonstrations against segregation-the Air Force-black and white.

The CHAIRMAN. I suppose they have the right to engage in demon-
strations in my State, in my town, which wouldn't involve any par-
ticular mob or wouldn't involve particularly a racial matter.

Governor WALLACE. I never heard of the Air Force itself.sending
out an order-

The CHAIRMAN. We will take a look at that.
Governor WALLACE (continuing). Which encourages it.
The CHAIRMAN. There are a lot more questions I could ask you. I

want to give the committee members an opportunity to ask a few ques-
tions. Will ask the Senator from Oklahoma if he has any questions
to ask.

Senator MoNaoNEY. Governor, thank you very much for your at-
tendance here at the committee, and your statements on the bill before
us.

I have raised a number of constitutional objections to the use of the
interstate conunerce clause as the justification for this bill. I was
hoping that you would have.q contribution to make in your statement
regarding the legal status on which we are asked to rest this legislation.

however, I find that most of it is directed against the President and
indicating that he is sponsoring and abetting the demonstrations that
are causing so much unrest in this country. I find that rather hard to
believe, and Would like to publicly disagree with at least that portion
of your statement. I have.lie.rd him on radio and television urge that
these mattqes be handled in the courts and not in the streets, and that
was the thfitst of his television appearance to which you so violently
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object in your statement and more or less charge it as sponsoring or
aiding and abetting the present disorders.

If you have any further evidence of the President's incitement of
this, I would like you to help the committee by giving us the findings
on that information.

Governor WALLACE. I can think of one very good instance in Bir-
mingham l, l.,where we were doing the best we could to contain the
mob violence. The President gets on television and says he hopes
something can be worked out, and that the white people of the city
have restrained themselves, there were not any racial riots because the
white people wore not involved, other than the policemen, and he gets
on the television and says we know that there has been many years of
injustice heaped upon tleo Negroes of Birmingham which inflamed
the situation all over again. And of course we Alabamians resent the
fact that when we are trying to preserve law and order that we have a
statement from the President that inflamed people by saying they
have been for many years abused, and that is the word he used.

Senator MONRONEY. Coming from a State that up until the Su-
premo Court decision was totally segregated, Oklahoma, I can under-
stand that it is difficult. But I do feel that the President, in enforc-
ing the Supreme Court decision, which occurred a good many years
ago, requiring desegregation of educational facilities, was not inflam-
ing public opinion and was not endeavoring to stir up mob rule or
demonstrations as such when tlio Federal troops were ordered to pre-
serve order in an effort to carry out the Federal edict that was tholaw
of the land.

Governor WALLAro. Senator, of course I don't subscribe to the de-
cision that the Court is the law of the land. '-If that is the truth then
the Supremo Court in 1962 could not have reversed the prior decision
of the case. It is the law of the case. It doesn't apply to every school
system in the country. It is tho law of the case.

Senator MoNnoNBY. The Supreme Court hold that, They have
not reversed it. And today I think anyone who believes in tho Su-
premno Court as being the final interpreter of our laws must accept
that the decision was up to the Executive to enforce or to make it a
complete nullity and not give effect and force to law.

I, know we could argue this point for a good long time. It seems
to me that many of these statements accuse some of the colored minis-
try and others that have joined in som of those demonstrations. I
do not support these demonstrations in any way, but neither can I
agree that this is an example of Communist conspiracy. There will
probably be some Communists hitchhiking on any disturbance. This
is natural and normal. Those should be handled by the FBI and by
the proper governmental organizations.

But certainly these attempts to frustrate the carrying out of the
Court order, such as occurred in Alabama, did give impetus, at least
led to more demonstrations following thls Prlo than had occurred at'
an earlier time.

So I don't think that we blame the President's pronotln6emerita f6r
stirring those up any nore than we can say that the dificlutiies ih the'
States that sought to pMveint intogratiobi aTls6wre'rsi)otsible for thls
example of extreme agitation over racial ltl6ttins. '
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Go )Tqjv jnqVL . Senator, You had more racial demonstrations in
a Stiite'Ii 'e'Nortli Carolina, whllich lias',been more liberal than qniy
PtIto i., t1,grattioll ,than 0'iy )4g All A14lna.' ,Of 'covre t0e effoWt

,1t iuQ't~ eIn.1asn?a ws- ,,Qrer toraise constitutional questions,
but no constitl.itional nation coIl d be raised because of the military

P __ht of the National Government.
Lhey jst.set.tro!'s' iland aimed Air Force plans at tbe' uni.

yersaty, and inobilzedi i8,00O inen. because they didn't want to try
theinatter in a contenipt proceeding in the Federal court.

Senator *MoqRQNk. I don't 'recall the Federal Government send.
hig,any troops into any area except those where the enforcement of

tM Supreme Cour decision was ordered, in Mississippi and Alabama.
4n your statement you, indicated that, this is done in a great miay
places. The troops that havobemi used, I believe, at other places sic i
as Cgmbirig'da,'liaire been State troops.

~ No, ab'. I didn t say that in my statement. I
sa t, "No Federal troops were set into these places."

$eI)Itor MQNRNEY. You are referring to New York, Pittsburgh-
* GovornW'r Wmact. That's right.

Senator Mo Roxu Y continuingng). And places of that kind ?
Governor WAt.TJAcc. They sent them to Alabama. and they sent them

to Mli~siss~i.
SelRtrM-AONRONEY. WhMere the test. was over the enforcement of the

de'egrgtion.
tva rnor WyLLCE. ~, sir; they sent troops to begin ith, Senator,

regarding Mhe (tenonstrations in"Birn ffilha. The' sent in troops,
they )~ sent soldiers to Birminghiam-Federal troops into the State.
I fl'lpx1 it in the Supreme Couit of the United States and it was dis-
issed 'n babutive lines.

$pnatbr UONRO-xxY. So it is still your feeling that, the Federal
troops hive'been sent into Southern States but not into Northern

Governor AVALLACE.. Tat. is corset.
Senator MONRONEY. And it' fiad nothing to do with the integration

IlrOb~lem in ode :I19t elpor the Sn lrem Cou~t decisionO
Governor 'VA LLAC. Itlhii- 'if they are, to send troops into Ala-,

bjlla toico4tro 1 46i1ti1 vWo6l1ce-which they 'liro no right to do
il tIle firsv Irco-rw y did't they.do it in Newark), In New York?

e controlled the demonst lo A in Birmingham, Ala. Why, didn't
a do it in -V) l,'Jissee, Fla. 'They didn't gend any troops there.
Sator :MoNBQ~jIr.Y. T isi a jtually no Federol court order that

Avse iioin t of theisus in those .Statqs at tllt time.,
oa r W ,qhc.1ere is no Federal court order involvingj3te-

AirmingaRm demonstrations either..
Spn#tQr.UW Ponz. Tatbyt ' dill,

QvnoF, AW l,. a;,there n a ng pendip . !I

n a~etona l nook 4 ~ awser Ivshd nvor~iola tdo
!ie iito"Nfir visiori Aip. I. I * 111:0

ZMRM-1P . -ou mentioned, referling, to yoor setatement,
e~gf q aka."w 'ey implroved since tJe strong

sp'r s~ n .tt ng t prentna-ton'.
"1 o eno WA1A. , 1 n*ssy - , ' .F4
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Senator MONRONEY. What were those figuirest I think you said
$400 million ?

Governor WALIIAC. Of course I didn't say that we have improed
since I made any stand, but I did say that we had expanded industry
totaling $130 million roughly since the middle of January of this year.

Senator MONRONEY. I understood in your statement, that you felt
that this strong position you had taken, being the last frontier of
States' rights, as exemplified by your action, had improved the eco-
nomic situation and led to the attracting 6f greater amounts of indus-
try to your State?

Governor WALLACE. Senator, I didn't say it in that manner, but
I will say it, that I have talked to industrialists from El Segundo,
Calif., to New York, and many of them have told us that the same
groups of people who tried to integrate, destroy the social order are
lihe same ones who don't believe in free enterprise, and we know tiher
are free enterprise people in Alabama, and your part of the country,
and we are going to uild the noxtplant in your section of the country.
We are free enterprise people. I think there is a connection.

Senator MoNRO:EY. You have had very good luck and you have
been very fortunate in the past in your State in helping to acquie
industry, and the performance of your workers has helped increase
that. You are doing very well in this regard, and are not necessarily
attracting industry because of the particular views on the racial sit-
uation.

I'm trying to say that I late to think that racial bias was going to be
a magnet to attract American industry.

Governor WALLACE. Racial bias, when you talk about bias, segrega-
tion of the races, in our judgment, is in the best interests of all cot-
cerned, It is not because we despise people of another color. I have
never made a single statement in my whole political career that you
will find in any newspaper in anyplace in' the Nation in which I re-
flected on a man because of his col6r, because I'm notlike some of these
pseudointellectuals.

I believe there is a guard, and I believe that when we separate people
because we in our hearts believe it is for th best interests of all
concerned, that there is nothing immoral, irreligious, or sinful about it.
In fact, I have lived around members of the colored race, Negro race,
all of my life, and I hope to continue to live around them. Some of
my closest and best friends-

The CHAIRMAN. Our guests are going to have to refrain from mak-
ing loud comments among themselves or to the committee on these
matters. We appreciate the fact that you hae feelings in the matter.
But we are so limited as to space that we have to ask you to please
cooperate with us.

CGo ahead.
Senator MONRONEY. Were you through ?
Governor WALLACE. Yes.. 0
Senator MoNaONRY. One further comment in closing: I find difl-

oulty in agreeing with the witness that the sponsors of this legislation,
anid the President--arnd I'm not a sponsor of the legislation-were
being pressured.into this by tle threats of violence of .eonstrations
or things of that kid. I think those ien ii th Senate who spoinsred
these bills sponsored them because they believe in the purpose of the
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bill. I happen not to be a sponsor. But I'm sure they are acting in
what they conceive to be their public duty and not as a result of any
threats or any activities or political reward or anything of that kind.

I would like to make myself clear on that point, that every one of
these sponsors, I think, is a conscientious man doing his dead level best
to enact laws to benefit this Nation.

The CHAIRMAN. We have had this type of legislation before us for
years and years and years, and long before any of these recent events
have happened. It isn't just recent events that caused the Congress
to objectively look at this particular problem. It has been here for
many years. I can't count them, but I have worked with civil rights
legislation ever since I came to Congress, and it has been in every
session.

Governor WALLACE. I don't believe there has ever been a time when
there has been a serious attempt to pass legislation nationally other
than this time. I don't think anyone ever thought it would'have a
chance to pass in years past.

The CHAIRMAN. There may not be the same collective feeling about
it now, but Members of Congress have been involved in this matter for
many, many years.

Governor WALLACE. In fact, I think the Congress, Mr. Chairman,
has spent too much time on this type of legislation and I think we have
put first things last and last thIngs first. And I think that we have
spent too much time.

The CHAIRMAN. Some Members of Congress disagree with that.
Governor WALLACE. That is my opinion, of course.
Senator MONRONEY. I have no further questions. Thank you very

much.
SThe OCHAIRAN. The Senator from New Hampshire.
Senator CorroN. Governor, you have made a spirited and vigorous

statement which is impressive and reflects your deep sincerity. I
have listened to it with keen interest.

You have stated on page 5 that:
I come here today as an American, as a Governor of a sovereign State and as

an individual with full respect for constitutional government. I appear to re-
spectfully call upon the Congress of the United States to defeat in its entirety
the Civil Rights Act of 1068.

As you indicate, and as you clearly understand, the portion of the
civil rights program that is before this committee has to do with public
accommodations, so-called.

Governor WALLACE. Yes.
Senator Corrow. There are other portions that have to do with more

speedy and effective enforcement of rights of citizenship, of voting
rights, and oth6r parts of the so-called civil rights program. In your
statement, you show that you know, as we all do, that whatever bill

'comes out of this or any other committee-and this is likely to be the
first committee to report-these other issues will be added to it..

n view of your blaket opposition to all these matters, I'm con-
stined to as yo~u 'o 16r two qilesti6ns that havo to do not with
'ublio adcomnmodailots or the social rights of people in this country,
but the stict political ighis of citipnship.

S hI l'fiif6or iation thia indicates that in two'coiities of Alabama
vith 5,000 Edidt; g erib the re no gro6 voters even in presiddii-
* it ' 00' 11. *
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tial Federal elections. Could you indicate whether that is accurate or
nott

Governor WALLACE. No, sir; I'm not sure whether that is accurate
or not. I just know that every voting place I have seen in Alabama
there are Negroes and whites voting and that there are a hundred
thousand at least Negro voters in Alabama. I know that the day that
I voted in the Governor's race of Alabama I lined up with members of
the Negro race in the same line. Negroes are registered and vote all
over Alabama. Of course, we don't have a utopia in Alabama, you
know. We are human beings there, too. I don't say we have it any-
place. We don't have it here in .Washington.

They told me last night not to go out on the street because some-
thing might happen to you. We don't have the utopia. We don't have
a utopia in Alabama, but we do have Negroes by the thousands who
vote, and I feel that any man, qualified under the laws of the State of
Alabama, should be allowed to vote.

Senator COTrro. I appreciate hearing that statement on your part,
I was informed, the information I received, on inquiry-and I think

it was from the records of the Civil Rights Commission-that in 22
counties in Alabama less than 10 percent of the Negroes of voting age
are registered to vote. Would that seem to be out of line with the
facts?

Governor WALLACE. I'm not sure. I don't have these facts that you
have at my command.

But I can say this, that I don't know of any county at this time that
disqualifies anybody because of color if they are qualified under the
laws of Alabama.

In fact, many people don't attempt to get registered. We have white
people in Alabama who don't vote. I was in a grocery store the other
day and three lady clerks said, "I wish I could have voted for you but
I just never have registered."

So many Negroes are the same way. They just don't go to register.
But I have never seen any effort in my county to keep anybody from
registering because of color.

Senator CorTON. What is your county, Governor?
Governor WALLACE. My county is Barber County, Ala.
Senator Corro. What?
Governor WALLACE. Barber County, Ala. And I might say that

the Negroes in my little hometown of Clayton actively campaigned
for me for Governor, because they knew me.

Senator CorroN. Yes, I understand, Governor, and my questions
about the political rights and voting rights of Negroes are entirely
a matter of principle, because if I were political couldn't get less
excited about it. You always vote them Democrat, so we don't get
much comfort out of it.

Governor WALLACE. Let me say this: The way they vote in'ay
State is all one way. It is a bloc vote. The other day in a mayor's
race in Birmingham one man got 3,600 and the other follow got 5 in
the all-Negro ward. I don't think that that type of voting is con-
ducive to good government.

I do know that in one ward in Mobile, AlI., one man gets 30 votes
and the other gets 1,664. There were about 50. white voters in the
ward. That is not voting. That is not good for government. I
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resent the fact that we have bloc voting. I think therein rises some
opposition to Negro voting throughout the country. I think if they
voted like you and I voted, not m a bloc, I think it would be a lot
better than it is.

Senator COTroN. Regardless of whether they vote right or wrong,
or individually or in blocs, would you say that fundamentally it
should be the right and privilege of every citizen who qualifies by a
fair qualification test applied the same to both whites and Negroes,
to have the right and the privilege of voting without hindrance or
intimidation

Governor WALLACE. I think that that every man and wotnan in
Alabama, who is qualified under the laws of our State, regardless of
color, should be allowed to vote.

Senator COrroN. I believe that in Bullock County in 1960, only 5
Negroes were registered to vote out of an adult Negro population of
4,500, and that the Department of Justice filed suit in 1961 under the
Civil Rights Acts of 1957 and 1960 to get restraining orders against
practices that kept Negroes from registering.

Are you familiar with those pending cases?
Govenor WALLACE. I am not familiar with the pending cases, other

than to say I think the Civil Rights Commission also said there were
thousands of people in New York City who were not allowed to vote
because they couldn't read and write the English language.

We have a lot of people who are not qualified to vote by the stand-
ards of the Civil Rights Commission, but I am not familiar with those
cases.

I do know that in Bullock County, Ala., there are many Negroes
who vote.

Senator COTroN. According to the records of 1960, there were five.
Governor WALLACM. I don't know what effort they made to register

before 1960 myself. I say we don't have any utopia in Alabama, but
you don't have it in any other State in the Union.

In fact, we don't have it here in Washington, D.C., where, Senator,
nobody can vote. There are enough votes in this Congress to pass
anything you want to but I am afraid there is some under-the-table
stuff about home rule. I suggest that the people here make a spirited
effort to turn the city over to inhabitants. There are enough Mem-
bers of the Congress to do that. I think you ought to. Let's let it be
a model of city government run by its inhabitants. It might be some-
thing we could copy after, or something we might not want to copy
after.

Senator CorroN. May I say this to you, Governor. You were very
frank, and I admire your frankness, and I am going to match it.

In your statement you have indicated, as you did just now in your
remarks, a certain attitude that you have toward Congress and toward
its Members.

You have also in your statement had a good deal to say about the
oppression of the South by other sections of the country. It so
happens--

Governor WALLACE. Not of other sections--of other special-interest
groups, hot necessarily of sections.

Senator COrTTN. It so happens that I come from the State of New
Hampshire. I am a New England Yankee. We have very few race
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problems. I recognize that we couldn't be expected to understand all
the problems of those who do.

The approach of my people is a thoughtful approach rather than
an emotional approach. So that I am fairly free, I think, as regards
political pressure to deal with this issue in an unimpassioned, careful,
conscientious manner.

It so happens that I am one Member of the Congress from the ex-
treme North who has been very conservative in his voting and in his
position on the matter of Civil Rights. It has been my position that
I would vote to endorse the rights of citizenship and the political
rights of every citizen of this.country of any race or color; and I
would vote to see that every citizen of this country had equal employ-
ment opportunity at any project in which Federal funds were em-
ployed either directly or indirectly. It has been my attitude that I
would go rather slow in putting the Federal Government in the en-
forcement of social rights. And it so happens that I opposed and
voted against title III in the Civil Rights Act of a couple of years ago,

However, for more than 90 years this Nation has been pledged to
see to it that all citizens have their full voting and political rights.
90 years is a long time to keep a promise. It has only been a few years
since the Supreme Court decision which somewhat altered the situa-
tion in regard to some problems of integration. And I have agreed
with the Supreme Court that we should proceed slowly and with
public opinion.

To me, the arguments of those like yourself who feel strongly about
what is before this committee would come with much greater potency
and persuasiveness if the political rights and the voting rights of
their people had been enforced and there had been more indication
of an endeavor to enforce them. I must say that to you very frankly.

Governor WALLACE. Senator, let me say, as I said a moment ago,
Negroes vote all over Alabama, and in great numbers. In fact, at least
a hundred thousand of our 550,000 whites, I think it is, and 100,000
Negro citizens, and they are registering every day. I was in my county
courthouse about 3 weeks ago and there were Negroes registering to
vote.

So, they do have political rights in Alabama. They do vote in
Alabama.

Senator CorroN. In some sections, however there seems to be a very
marked lack of Negro registration when you have 5 out of 4,500.

Governor WALLACE. That was some years ago. There are about 800
that vote in that county at this time.

Senator COTroN. In Bullock County ?
Governor WALLACE. No; I beg your pardon. It is nearly.1,100

voting in that county at this time, and there are only about 2,000 white
voters in that county. There are about 1,100 Negro voters. In fact,
one of the cities of that county has a majority of Negro voters within.
its border.

Senator Corrox. And is the same test given Negroes--
Governor WaLLAcE. The same test. In fact, it is easier for Negroes

to register now, because they turned down about 2,000 whites in Mont-
gomery Coun ty. They turned down about that many egroes, and
the Federal court comes in and makes them put the egroes on the
rolls, btit they don't file a suit to put the whites on.' So the whites
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don't have as much chance to register in certain places of Alabama as
Negroes do. So, it is an unequal test in Montgomery. In fact, people
who can't fill out the form, whites, are still off the rolls, and are not
qualified to vote, but those who didn't pass it who were colored, are now
voting in Montgomery County, Ala. That is a matter of public record.

Senator COTroN. So, some of this change since 1960 has been the
result of Federal action has it not?

Governor WALLACE. i am sure that some of it has, but I am not sure
about that. I will say this, that in most counties of Alabama that I
know anything about, Negroes have always registered and voted. But
I think the pendulum swung to this extent: that it is now easier for a
man not qualified to vote, if he is a Negro, to be placed on the rolls.
But if it is a white man who can't pass the test, there is no remedy for
him. He just doesn't vote.

The CHAIRMAN. What is the test?
Governor WALLACE. Sir?
The CHAIRMAN. What is the literacy test?
Governor WALLACE. The test is just to fill out a simple form. For

instance---
The CHAIRMAN. Will you put it in the record ?
Governor WALLACE. I don't have a copy of it.
The CHAIRMAN. Will you gt . copy tand put it in the record?
Governor WALLACE.: Yes, sir. In tact, one man who was asked the

question: "Will you fight in the armed services to defend your coun-
try," and le said: "No," but they went ahead and ordered him quali-
fied anyway because they said he'just didn't understand the question.

The CHAIRMAN. I don't know about the one man. I want to get the
literacy test.

Governor WALLACE. I will get it. We will be happy to send you a

~ihe material requested was not received at the time of printing.)
The CHAIRAN. You mentioned the number 500. Those are the

number of voters inl the State? 500,000--some.
Governor WVALLACE. Roughly; I am not sure.
The CHAIRMn N. What is the population?
Governor WALLACE. About 3,250,000.
The CHAIRMAN. And there are about 500,000-plus eligible voters?
Governor WALLACE. NO; there are more than that.
The CJIAIRMAN. Excuse me?
Governor WALLACE. There are that many whites, I think. I am not

sure about the numbers. It is in that vicinity.
The CHAIRMAN. All right.
Senator Corror. I won't take more time, Governor. I do feel

impelled to say'this, and the chairman also has said it: I happen to
be ai member of the committee who has considerable misgivings about
the actual issue before this committee, about how far under the Con-
stitution the Federal Government can go in controlling private prop-
erty. I am not talking about public places, but I am talking about
privately owned property.

You have suggested that this committee and the Congress will be
acting under fear and intimidation. I would just like to say to you,
Governor, and fam saying it very frankly I would like to say to you
that it wont make one single bit of difference how many people
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march on this Capitol, if they are foolish enough to march. It wouldn't
make one single bit of difference in how I vote, or in my opinion how
any member of this committee votes on these issues.

I will say this: that I don't like operating under threats, and on the
matter of voting cloture, voting to close debate in the Senate, which
I am willing to do in a reasonable time if it is a bona tide attempt to
do so to bring these things to a head, it might delay my vote if I am
being jostled about when I am trying to get in and out of the Senate
Chamber.

I also want to say and to suggest to you that neither am I impressed
nor disturbed by your suggestion of what my constituents areogoing to
do to me, or what is going to happen to me if I don't vote in accordance
with your position.

I think know more about the attitude of my constituents than you
do, no matter how many letters you are getting. I feel that when you
say to this committee, tell us what is going to happen to Members of
tle Congress if we do thus and so, that in.a sense, you are doing
exactly the same thing that these demonstrators are seeking to do.
In either case, as far as I am concerned, I am not going to act under
the whip nor under anybody's threats, whether he is a Negro demon-
strator or whether he is a white Governor.

Governor WALACE. Senator, I haven't asked you, of course, to act
under any threats of mine. Let me say this: I feel thAt the Members
of tih, Congress are behind the public in the attitude about this legisla-
tion. They think that the'American people are for it. That is my
judgment. That is my best judgment.

Of course, this committee invited me to testify. I have expressed
myself exactly as to how I felt, therefore, I think to have done other-
wise, I would not have been honest with you and with myself.

I think the people of this country-and I know of Alnb:ima-are
beginning to resent this omnipotent march of centralized Goveimineit
in trying to take over and control every aiiect and phase of our life,
Why, the idea of a bill to tell a beauty parlor who they can operate l,
takes over a boardinghouse, takes over the private bilsinesses'of this
country and puts them under the Federal Government. And, I think
consideration of this legislation itself is very significa.

Senator Cornos. You know, Governor, as a ma tter of fact, I thiik
I an in accord with you on that. I used td'be a country lawyer, and
I used to try cases. I learned one thing: If the jury is with you, don't
drive them away.

Governor WALLACE. I am not trying to"d4ive you away. I assure
you of that, Senator; not a bit in the world. . In fact, T khow that you
and Members of this Congress are going to vote like yiit want to on
this legislation. I don't think my coming here is going to change one
vote a bit. Everyone of you know how you hire gong to rote. In my
judgment you know. .

I came here for the purpose of trying to siiy something to heil
awaken the American public. And I have recently been to Pennsyl-
vania and I have been to the Internatioal LIbiis Convention, and I
have been invited to speak in various places outside of nmy.wn State,
and I find more people today opposed to this type of legislation than
were opposed to it years ago.
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I think you are going to find that the American public, generally
is going to rep.ct in a 'mintnie that will defeat, this legislation. 'Or
if you pass it, there will be political repercussions' to those who had
somethig to do with the passage in the following November, and
Novembers to come. That is my attitude; that is my feeling. I am not
trying to be disrespectful. That is the way I feel about it.

Senator CorroN. I tank you, Governor. I am sure we are glad
to have you here, and to hear your views. As far as the rather strong
way that you express them, I will say that I have been married
for 36 years to a southern woman, and I am accustomed to duress.
[Laughter.]

As I have seen the industries from my State go to your section, I
think you are taking care of yourselves very well indeed. We will
vote our own conscience, I am sure.

The ChAIRMAN. Governor, you made a very important point about
home rule in the District. I won't belabor this. I voted for home
rule for the District, I don't know how.many times. I suggest, and
I won't belabor the point, that you read the history of what happens
to home rule when it gets to the Senate and House floor.
I think you might find some interesting things in relation to the

votes of certain sections of the country.
Governor WALLACE. Senator, I know you are referring to the fact

that southerners oppose home rule.
The CHAIRMAN. Yes.
Governor WALLACE. And I notice that is the case. Ordinarily,

I would oppose home rule, and have in the past, but I know that
southerners get a lot of under-the-table help from folks in other parts
of the country because there is enough Members of this Congress in
the House and Senate from other parts of the country who talk about
civil rights to give home rule to the District of Columbia if they
wanted it. I make the statement they just don't want it. That is
my opinion; that is my best judgment. And if they didn't play under
the table with the southerners you would have home rule.

I think there is a lot of hypocrisy in this whole business about
home rule.

The CHAIRMAN. Some of us have said so on the Senate floor.
Governor WALLACE. I have read talks to that effect..
The CHarnMAN. I presume you would vote for it if you were in

Congress!
Governor WALLACE. If I were in the Congress, I think my attitude

would be to let's give home rule to the District of Columbia. Let's
let'the city of Washington be a model of government by its inhabi-
tants. And then let's see if.it is good or bad. And then, we might
be 4 e. to model or not model after it in other parts of the country.

L~ I tell you what, I rather doubt that home rule will ever come
to the District of Columbia. It doesn't look like it.

The ;CHARMAN. I shan't belabor the point. That is recent legis-
lativ history.

The Senator from South Carolina.
Senator TiHrUMOND. Thank you, Mr. Chairman.
Governor. Wallace, a point was raised here with regard to certain

leaders who are encouraging these'demonstrations. I believe it has
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been stated that the President has discouraged the Negroes from
demonst rating.

Last week, however, the Secretary of State stated here-this is on
the record-that "if I were a Negro and my rights denied, I would
demonstrate." So it might be well if the President would get his
word down to his Secretary of State, would it not?

Governor WALLACE. That's correct, and I suppose he didn't know
that there were injunctions against demonstrations in most all of these
cities.

But they violate State injunctions at will. They say they ought to
go by the law, but they violate injunctions right and left.

Senator THURMOND. With regard to the Air Force issuing orders,.
I have sent to my office since this hearing began and have obtained
two letters which I shall read at this time. The first letter is:

Headquarters, 1608th Air Transport Wing (H) (MATS), U.S. Air Force,
Charleston Air Force Base, 8.C.

It is dated June 8, 1903. The subject is: "Civil Rights Demonstra-
tions." It is directed to: all personnel of Charleston Air Force Base.
It reads this way:

In the event of civil rights demonstrations in this area similar to those which
have taken place in other areas of the South, the following is promulgated in the
interests of the welfare of the individual and of the command.

Because of the possibility of injury to or apprehension of those persons In-
volved, all personnel assigned to Charleston Air Force Base are instructed that
they will not participate in any such demonstration, or to otherwise become
involved as a spectator or bystander. Areas where demonstrations are in
progress are declared to be off limits to persons assigned to this alrbase.

And this letter is signed by James C. Sherrill, Brigadier General,
U.S. Air Force, commander.

That letter makes sense to you, does it not?
Governor WALLAcE. Yes.
Senator THuURMOND. Now I hold in my hand a second letter that

comes from the same headquarters, dated June 26, 1963-16 days later.
It reads this way:

Subject: Civil rights demonstrations.
1. Previous instructions on this subject dated June 8, 1963 are revoked.
2. Air Force policy Is that no Air Force member will be restricted from

demonstrating as a private citizen as long as (1) it is done during off-duty time,
(2) the demonstrators wear civilian clothes, and (3) there is no imminent

danger of injury to Air Force personnel or damage to Government property as
a result of this demonstration.

3. My previous instructions were conceived on the basis of protection of the In-
dividual members of this command from injury and/or detainment which
might impair vital mission accomplishment. The precepts of my concern re-
main the same, subject to the Air Force policy as stated above.

Signed, James C. Sherrill, brigadier general, U.S. Air Force,
commander.

Governor, in the first case the commander issued an order which
he thought was proper and practical under the circumstances and
would provide protection to the individual members of his command
from injury or detainment which might impair vital missions.

And the second letter, after the letter had been received from
Washington, evidently, down to that commander, reverses and cancels
his letter and states that the members of the Air Force can partici-
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pate in depnonstratioi's. And that is what they have been doing, and
there is no question about it.

; There has been instance after instance of it. In fact, it came over
the news today that a Negro paratrooper was in the demonstration. It
<came over the news this morning. I heard it. Various others heard it.
It furthermore said lie was in uniform. So I just want to clear the
record on that point. I understand he was in uniform. That is what
the news said.

Governor, from the standpoint of the armed services--
The CHAIraAN. We will put both of those in the record, accom-

panied by the Governor's statement that the Air Force is encouraging
personnel to engage in rioting and mobs.

(The document follows:)
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in demonstrations.

Senator T URMOND Though not an expressed invitation to n' -

Governor WALAcs. That is the suggestion to demonst rate. That

is an invitation to demonstrate. There is nothing els but that,
Senator THuRMOND. Isn't it a clear impliationnthat they may not

only demonstrate , but tht it is suested they night want to de iion-

strate in

DE . FECTIVE ORIGINAL COPY . .

Governor WLc., That is t 'h i o o demNs te. Th;.
isn i notation to t T is nh els bu thftt

Senator Thnro. Isn't it a le r impliai that ; ty may not

strate?
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Governor WAALICE. That is exactly correct in my opinion.
The CHAIRMAN. You are speaking of legal demonstrations in all

these cases?
Senator THU xumon. The trouble is, Governor, don't these demon-

strations usually end up with violence? And weren't two National
Guardsmen shot-

Governor WALLACE Three.
Senator THIURMOND (continuing). In Maryland-three-just a few

days ago, who were tryig to control demonstrations?
Governor WALuLAC There haven't been any peaceful demonstra-

tions in Alabama. There haven't been any in other parts of the
country. They have all turned into violence. I think they intended
violence to occur.

The CHAIRMAN. My point is that there is a legal right to demon-
strate in most cases. If they turn into things you are talking about,
they become illegal.

Governor WALuACE. The Air Force doesn't have to send letters
inviting people to demonstrate.

The CHAIRMAN. I agree with you if the matter comes to that.
There is the right of American citizens to peacefully and legally
demonstrate.

Governor WALLACE. It is not a right to demonstrate if the courts
have found that it is the type demonstration that would lead to
violence. And injunctions have been issued, and they have been issued
in every case.

In fact, the leaders have said they don't have to obey State injunc-
tions. In fact, Martin Luther King said he has the right to disobey
unjust laws and unjust injunctions, and that these injunctions are
unjust,

The CHARMAN. That would be in my opinion an illegal assumption.
Senator THURMOND. The Government must have felt violence would

result if they sent troops to your State.
Governor WALTACE. That is correct.
Senator THURMOND. They sent troops to Mississippi, did they not?
Governor WALLACE. That is correct.
Senator THURMOND. They sent troops to Arkansas, did they nott
Governor WALLACE. That is correct. Of course, they sent them to

Tuscaloosa the other day, when we had the quietest, most peaceful city
in the whole world. It was safer in Tuscaloosa the other day than it
is in the shadow of the White House. Yet 18,000 troops were mobilized
and poised, I reckon, to shoot down the University of Alabama.

The CuAmnaw, I just hope we don't equate the type of demonstra-
tion you are talking a out, if that occurs, with the legal right to
demonstrate in all the States thatX kiiow of.

In Seattle the other day the wives of the fishermen had a march
down the street protesting certain -apanese treaties. It was a peaceful

emonstration, and they hadthe right to demonstrate under our laws.
So I hope we don't equate all demonstations or the right to petition

by demonstration jp. he same. category as one leading to violence. I
think you will agree with me there.

Governor WAL AcE,. Yes.
Senator THu'Rxoo. Governor, it is a little strange that this Air

Force letter came down about the time the Negroes were demonstrat-
ing in this country, however, is it not?
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Governor WALLACE. Of course Senator, that is correct.
Senator TIURMOND. Could it have been anything but a suggestion

to go and demonstrated
Governor WALLACE. In fact it was a suggestion that armed service

personnel demonstrate in the streets of my State, for instance, and
oin with groups who have stuck policemen with knives and4 burned

buildings down and destroyed property and injured people in our
State.

We resent it. I think the Air Force ought to withdraw such a letter
as that, and the Constitution says the troops cannot be quartered upon
you. The effect of this is just quartering troops on top of us in the
streets of our cities, which endangers the life and health of every man,
woman, and child in a city where a demonstration occurs.

And I think that this committee and this Congress ought to do
something about it.

The CHAIRMAN. In other words, they would have been better off
if they had said nothing one way or another?

Governor WALLACE. Sure; they shouldn't have said anything,
Senator.

The CHAIRMAN. You know-
Governor WALLACE. The military ought to try to work up a way to

defend-they are supposed to defend the Nation. They are not sup-
posed to enter into social and political demonstrations. I reckon
they would all be out brawling in the streets when the "red alert"
comes if they follow out this Air Force directive here.

They have even suggested that they should move Inses, provided
they didn't destroy segregation in the environments, in the cities in
which the bases are located. That would destroy the defense posture
of this country because I thought these bases were placed for military
reasons and now they are going to move them, they say, because:of
political reasons.

Senator TIURMOND. So you feel that this letter that was sent down
by the Air Force was unwise?

Governor WALLACE. Yes.
The CHAIRMAN. Senator Thurmond, I hate to interrupt, but are you

both referring to a report of the President's Conmittee on Equal
Opportunity in the Armed Forces in this last matter?

Governor WALLACE. I'm referring to the directive that was sent
down, with the letter that they could demonstrate. I think we are
referring to the report that you are talking about.

The CHAIRMAN. The other matter of bases
Governor WALLACE. Yes, that is correct.
The CHAIRMAN. I think the part that you are referring to, from

this report, which was made June 13, occurs on pages 70 and 71. I
will place that in the record so the committe can evaluate it.

Governor WALLACE. Thank you very much.
(The material referred to follows:)

ExorCPT FaoM THE REPORT O THE PRESIDENT'S OOMUITTEE On EQUAL OPPOrrrnITx
IN THE ABMED FOBCES, OF JUNE 13, 1963

Approval of an establishment is not, of course, the final step. There must
be procedures for dealing with complaints that approved establishments have
not fulfilled their guarantees, and for withdrawing approval if such complaints
are substantiated.
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Should all other efforts fail,.the services must consider a curtailment or ter-
mination. o activities at certain military installations near communities where
discrimination Is particularly prevalent. While compelling military considera-
tions must prevail, it is often possible to conduct certain activities at any one
of a number of locations. Where this is true, alternative communities' attitudes
and practices should be carefully weighed. Such relocation of activities is
particularly important at bases that play an important role in the training of
new recruits or officers or in the orientation of representatives of foreign gov-
erinments. The objective here should be preservation of morale, not the punish-
ment of local communities which have a tradition of segregation.

In this:context, one further comment is appropriate. The Armed Forces
have, in the past, unfortunately not given attention to the important morale
factors presented in off-base commuintles at the time that new installations are
opened 6r changes made in the deployment of forces as between bases. Where
tactical considerations make a variety of sites eligible for consideration, the
military decision should, among other things, strenuously emphasize the neces-
sity of obtaining from the communities involved explicit guarantees against
the continuation or establishment of patterns of discrimination against imem-
bers of the Armed Forces and their dependents. At these moments of deciesll,
the economic well-being of the community will serve as a potent Inflneiee
toward assuring the conditions necessary to maintain morale and efficiency.

Seriator 'It RMOND. Governor, you are familiar with the fact that
the Committee appointed by the President did recommend to com-
manders of air bases, Army camps and so forth, that they go out
and try to desegregate the community around there.

Governor WALLACE. I believe it is in the report that you are filing;
yes, sir.

Senator T 31unRoND. You are familiar with that?
Governor WALLACE. Yes, sir; I am familiar with it, Senator.
Senator TuniiRoo . Do you think that is a proper function of an

Army commander, a Navy commander, or Air Force commander, to
be called upon to go out and try to change the social pattern of the
surrounding community and try to desegregate it?

Governor WALLACE. I think it is the most utterly ridiculous sug-
gestion that I have ever heard made. It seems that the Government
would put its mind on Cuba and other matters of that sort and quit
trying to destroy the customs and traditions of people in our part
of the country for political reasons, that we might have a better
defense posture. I think it is utterly ridiculous.
SSenator TuircmoND. Is that not injecting the commander into polit-
ical matters?

Governor WALLACE. It certainly is.
Senator TnitRuoND. And yet army officers were muzzled in the

Pentagon and can't talk about communism on the claim that that is
a political question.

Governor WALLACE. That is correct.
That is:what; we are trying to show the American people, and I

think the'American people are beginning to catch on to what a lot
of people in out- part of the country have been saying for many, many
years.

Senator TIIJRMOND. Have you heard an officer in the defense es-
tablishment within the past year make a single strong speech against
cotnmfunism?

Governor WALLCE. No; I haven't.
,Senator TifimstoND. Aren't they'literally seared to death to men-

tin sich' laubit .,
Governor WALACE. In my judgment, they are.



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

Senator THUn.v D. Let's move on.
Governor Wallaces if this so-called civil rights bill passes, is not

an era of confusion, if not chaos, in the retail business in America on
the way due to an unprecedented stretching of the law-making power,
such as is being proposed here?

Governor W.fLLACE. Yes, sir. In fact it is going to put many peo-
ple out of business.

Senator TIunRMOND. And this without the support of a single Su-
preme Court. decision?

Governor WALLACE. That is correct.
Senator TlunRMOND. Governor Wallace, is not Congress being urged

by the administration to yield in effect to a stampede of street demon-
strations and pass a law which creates virtually a Federal dictatorship
over the relations of private business and its customers ?

Governor WALLACE. That is correct.
Senator TILunRONo. Governor Wallace, has the Supreme Court

ever ruled that the Federal Government expanded the Interstate
Commerce Clause to cover control over who may or may not be served
in business?

Governor WALLACE. In fact, the decision of 1883 was to the con-
trary. And they have never made any such ruling since then.

Senator TIuURMONP,. Governor Wallace, by using the Executive
order device and relating it to the racial problem, would not the Fed-
eral Government feel authorized to regulate who shall or shall not
be given a job and whether promotions are being made to suit the
wishes of the administration in power if this bill passes?

Governor WALLACE. Thlat is correct, Senator, and I have a situa-
tion ini my own city of Montgomery at the moment in which 1 Negro-
of 60 persons on the civil service list 2 are Negroes-- ranks 30, and
the other 51 and they are going to get the job. In fact there has al-
ready been a disclosure of that by an investigation, and they are going
to give these jobs to people who are way down the list, but they are
going to give these jobs on the basis of color, instead of-this is what
you call discrimination in reverse.

Of course, it doesn't do any good to talk about it.
The CHAIRMAN. Will the Senator from South Carolina yield to

me?
The other day I happened to handle an appropriation, as Chair-

man of the Subcommittee on Independent Offices, which includes the
Civil Service Commission. We questioned them about this matter
of sending teams, which they have done, into certain parts of the South
to look at the registers. I don't know what they have actually done.
They are going to make a report to us. I said to them "If you are
going to look at discrimination- in civil service,. why shouldn't you
send teams to all parts of the country, rather than just to get discrim-
instion no matter where it sticks its head up. They said they hadn't
done that but they are going to do it.

Governor WALLACE. They have sent them to Alabama,-'Senator.
The CHAIRMAN. They are gohIg to make a report to me. I think

it is wrong to send a team to look at this particular thing in just one
area. I don't care whether it is the State of Washingtoh or the State
of Alabama. We are going to see what we can do to correct that,

Governor WALLACE. It Is happening, it is haplening:in my State.
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They have already come to the Veterans' Administration and also
to social security. People hae been elevated to jobs, Ire given jobs
because of color.

* The CIHArMAIN. I don't know about the individual cases, but the
policy of discrimination in civil service should be investigated nation-
wide and not just in one area.

Governor WALLACE. Thank you. I am glad you agree with us.
Senator T'IRMOND. Governor, I agree with you all the way.
Governor Wallace, if this bill passes, could it not also mean that the

Federal Govenment as well as the States would nssume the right to
use the granting or withholding of license us a method of opposing
alleged race discriminations?

Governor WIALTLACH. Yes, sir.
Senator TrwRMOND. Could it not also mean that Federal authority

would be exercised to interfere with what are called equitable wage
or salary scales for particular classifications of jobs?

Governor WA~rTAog, That is correct.
Senator TIURMOND. Governor Wallace, with the racial problem as

its leverage, would not Federal control of employment practices be-
-come a powerful instrlmentof national politics?

Governor W.LLAE. Yes, sir.
Senator TmuioxoD. Governor Wallace, if the proposed law on pub-

-lie accommodations is held valid by the Supreme Court, is there anv
end to the powers that could be exercised on the mere pretext that it
affects interstate commerce ?

Governor WA.rLACt. Of course, the passage of this bill will just de-
stroy the free enterprise system in this country, and I think the next
step will be land reform. I think then these same group who are
today saying we need to be compensated, we need to have preferential
treatment, they are going to march in the streets and say you have got
-more land aRid I don't have any, so we are going to take yours away
frorh you and we Are going to divide it up. And, of course, this
Government, I think, has even helped in that regard in Japan nnd
other places after the war. And so land reform i§ the next step.

Anyone who laughs at that and thinks it is iot so, just remember
that.

Senator THURMOND. Governor Wallace, does not the Constitution
speak only of the power of Congress to regulate interstate commerce
and not the behavior of persons or their rights to select their own cus-
tomers?

Governor WALLACR. That is correct. Of course, that is what the
Constitution says, and, of course, we folks who practiced law a long
time, we hardly know what the law is any more. It is just what the
Supreme Court. and district say it is,-I suppose.

Senator TniRMONOD. Governor Wallace, is it not true that what is
beginning to bother thany small business people, especially restaurant
owners, is that the moment they open their doors to all Kinds of cus-
tomers they begin t lose patronage and they know that if they allowed
white persons, for instance, in soiled clothing and of uncouth appear-
ance to frequent the restaurants, other persons will stay away

Governor WALVTAOR. Yes, of course. They know that.
Senator TnvR mo.ND. Yet if this bill passes, if Negroes dressed in

.the same way should be refused a seat in the restaurant among white
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customers, could not the owner be threatened with Federal punish-
ment ,

Governor WALLACs, Not only threatened but he could be punished.
Senator THIURmOND. And even if the owner argued that he was not

discriminating on the basis of race but because of the personal appear-
anqe of some of the customers, can he be assured the Supreme court
will not say that this is merely an excuse and that ie was motivated
by local customs .
. Governor WALAiEo It wouldn't make any difference what he said.
It is what the Federal district court thought about the matter. '

Senator THURMOND. Governor Wallace, from the standpoint of
'those who want to see individual rights preserved-which means the
right of every private business to use its own judgment even if it be
discriminatory-if a man has private property if it is hip own land,
doesn't he have the right to discriminate? Discrimination moans
making a choice, doesn't it, as to whether he wants to have this fellow
visit him or not visit him. Don't we discriminate every day in choos-
ing the newspapers we read t

If we choose the Washington Star instead of the Washlington Post;
or if we choose the U.S. News & World Report instead of the Nation
magazine; or if we make a choice of anything else, to buy this home
or that home or something else isn't that a matter of discrimination
Isn't the word "discrimination" there used in the sense of making a
choice or not with the idea that there is bias or evil involved

Governor WALLACe. That is correct. It has been in the past that
a man may refuse to serve people with blue eyes if he wanted to, if
the property belonged to him-the ownership of private property.
He could use it as he saw fit in that regard. This legislation says that
a boardinghouse, or the Attorney General said he wasn't. sure, he said
that businesses, small businesses he said this was a froral issue but
that small businesses might not be affected. If this i n toral issue
it ought to affect all businesses, small and large. I don't consider it
a moral issue, Mr. Senator and Mr. Chairman. I think it is a pure
political issue.

Senator 'TruRn.mX. Governor Wallace if this bill passes, could not
the choice ahead well be acceptance of Federal authority or the ex-
pense and worry of politically generated lawsuits?

*Governor WALAC e. Yes, sir
Senator TimrRMOnr. Governor Wallace, if the Negroes desert their

own restaurants, the Negro owners will have less bjiness, will they
not t

Governor Wa~rLcE. That is correct.
Senator TujijMOND. It'lias been suggested, tlt they may wish to

visit wl)ite restaurants. Will that not hurt the Negro restaurants
Governor WAuaCo. That is right.
Senator THtinaMOD. hSiinarly, t)ie white owners who cater to an

integrated group 9 customers may 'find these, gradually losing the
ftiade of those white persons who may decide 'o patronize private
clubs ilmore than before, Qr organizing new private clubs is that notn .. . .", 0 ' I .

(GvOernor WALr,E. Thais s trte.
eria'ror TlIRa NDw . So whicheverr way tfli, sijeet i, ye -ed, is&

there iely to be an econonuo impact de to shifting tlme ystomieri
the :rttaiubnt business
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Gverior WALLACt. Yes, sir.
Senator TYURMOND. And I use the restaurant business as an ex-

ample. 'Thi sasnW would apply to barbershops, beauty shops :and
,ther businesses would it nott

Gobrnot WAtAt., That istcorrect.
1 Sefhator TiiaR~sr D. Govitior, i is said that this is to give Negroes

)niore jobs. If they obtain those more jobs and the white pesos are
caused to lose their jobs to make way for the Negroes, will this not

ireatb tenrison Aind ill feeling and could it bringabout a very uidesir-
nble situation ;
'"GboVinbr WAnTi E. It has already created tension and ill feeling.
'And,of course, this legislation and this policy of the Government is

'going to affect labo, members of unions and already there isa great
amount of discontent amin people in Alabama who belong to unions
because they fel that this administration is going to attack the senior-
ity system an'd isgoink to cripple the unions.

In fact, that is what members of the unions tell me, and I talked
with a group of steelworkers just the other night, from Birmingham.
I can assure you that they are opposed to this program and opposed
to this legislation arid opposed to the policy of this Government oh
this matter.

'Senatoir TRmi~ovN. Governor Wallace, can we over accept the doc-
trine that becausean objective is worthy or thought to be worthy, the
means of obtainingit do not matter

Governor WALA.CE. Of course that is cruel philosophy.
Senator THvURMI o. Governor Wallace, is any President justified

nt any time in seeking to impose unconstitutional remedies in order to
satisfy the pressures of the mob?

Governor WALLACE. No, sir; under no circumstances. In fact if
these were white mobs, if these were white mobs the policy of this
Government would be to suppress the white mobs. And I would say
it would be the policy of many Members of the Congress to na.q
legislation to curtail the activities of white mobs.

But, we haven't had any white mobs. They are just demonstrators.
But ii the white people were doing the same thing, they would be de-
niounced by almost three-fourths of the Congress for political reasons.
'But since they are Negro mobs, they are demonstrators. But these
demonstrators have endangered the lives and health of our people; we
resent it. They have not only endangered the lives and health of the
white people, but they have endangered the lives and health of the
Negro people in our part of the State. And I want to make this state-
ment: I commended publicly a number of times the restrained attitude
'of white and the whole majority of the Negro people of Alabama dur-
ing the Birmingham demonstration, because the overwhelming ma-
jorit.y of the Negro people were restrained as well as the whites.

This was a minority group of whites that brought' this double on
This wa'Martin'Luther King and this fellow O'Dell as an accom-
panist and I waiit you to l6ok into that, aiid Martin Luthet King, of
course, invited, was in-this man Abner Berry. There has been some
question raised, is he an accompanist . Do y.u have proof

Yes, sir, Abner W, Berry in testif ing fore JUdge' ,fei awitth
11 Cdimumunist, lie adiinte h<lews a meiberi of the Co inmunist Pary.
Goveifibr 'BarneAt offeied. in testimony this pictu~e. haye the pc-
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ture, too, of Berry, here sitting with Martin Luther King. And Berry
is an admitted Communist by his own testimony in the case of 11 Com-
munists before Judge Medina.

He testified on August 22 and 23, and outlined his Communist Party
activities during the previous 20 years.

I would like to give this to the committee, if you don't have a copy
ofthis. '

The CHAIRMAN. Is he in Alabamat.
Governor WALLACE. I would say the. Governor of Alabama,. Mfi.

Chairman, if he were caught sitting consorting with a Communist, I
dare say this administration would already have investigated me.

The CHAIRMAN. Is he in Alabama Are these people in Alabama
Governor WALLACE. These are in Monteagle, Tenn., at the High-

lander Folk School. The people sitting there with him otherwisebe-
long to a great number of Commun ist-front organizations state by
the Senate Internal Security Committee. I think that bears investiga-
tion.

Also, I would like to introduce this article in the Birmiigham News
that points out that the man who has been consorting with Martti
Luther King and helping him in demonstrations is a member ofithe
CommunistParty, and that he is still on the payroll and still drawing
money from the Southern Conference of Religioius-whatever that
organization is called.

(The news article follows:)
(From the Birmingham News, June 80, 1031S

KIN'S SOLO PAYS O'DELL DESPrE DzMNAL

(Uy James Free, News Washington correspondent)

WASnIN0roN, June 29.-The Rev. Martin Luther King's Southern Christian
Leadership Conference organization continues to pay expense money to, and ab-
cepts the services of, Jack H. O'Dell, who was exposed by this newspaper last
October 25 as a concealed member of the National Committee of the Communist
Party, U.S.A.

This was learned Saturday from a highly authoritative source. And it Is con-
fradlct6ry to a statement by the Reverend Dr. King to a reporter in Atlanta this
week to the effect that O'Dell has not been associated with the Southeri;nChris-
tlan Leadership Conference since December 1, 1902.

King told the reporter he had iavestigated the reports that O'Dell waB a Com-
mtmist and found nothing to support this. But King added that he had found
that O'Dell bad associated with Communists. 7

REPORTED RESIGNED

King said on December 1, 1962: "While Mr. O'Dell advises us that he rejects
the implication of the charges made against him, in order to avoid embarrassment
to the SOLO, he has tendered his resignation. We have accepted it pending fur-
ther inquiry had qualification," King said.

King told a reporter in Atlanta this week that since acceptance of O'Dell's
resignation on December 1, 1062, O'Dell had not been connected with 8OLO

It has been learned, however, that,later in December 1962 O'Dell several times
identified himself as affiliated With th6 New York office of the 8 LO and was
actively working on mailing procedures and funds appeals of SOL . '

Moreover, three times during January of this year, O'Dell registered at the
Waluhaje Apartments, 28 -West Lake Ayenue, NI.k; Atlanta, where he repre-
sented himself as being from the New York office of SOLI

It is known, too, that at least one of ''eUs tripato Aala i thot ,nh W
pad for by SOLO. ' ' *
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In January 1063also, O'Dll traveled with the Reverend Dr. King and other
SOLO oflcials from Atlanta to Savannah, Ga., via Delta Airlines.

O'Dell lives at 488 St. Nicholas Avenue, New York City, and continues to work
outof the SOLO fcqse at 812 west 125th Street, New York City.

T'The Birmingtiham News story on October 29, 1962, identified O'Dell aS acting
executive director of SOLO activities in Southeastern States, including Qeoigia,
Alabama, Missislppi, and Lopisiana, And the story continued:

'From his birth in Detroit in 1923 until as late as 1958 he (Jack HI. O'Dell)
was known as Hunter Pitts O'Dell. This O'Dell by whatever name, operates as
a concealed member of the National Committee of the Oomnmunist Party, U.S.A.,
according to a highly authoritative source.

,; . WAs SAILOR

' "Until a few weeks ago, O'Dell was the regional consultant to the conference
staff, which has headquarters in Atlanta. He became acting director recently.
Main functions of the staff are to set up voter registration schools, workshops
for promot Ion of civil rights activities, and public meetings.

"After attending Xavier University, New Orleans, La., O'Dell for several years
was a sailor in the'merchant marine. In July 1450, however, he was expelled
from the National Maritime Union at Galveston, Tex. The union took exception
to his circulation oF pro-Russian petitions attacking the Government of the
United Sti'tes.
' "n 'April 12, 195, identifying himself as Hunter Pitte O'Dell, a New Orleans

waiter; he testified before the Senate internal security subcommittee. He in.
voked the tifth amendment and refused to say if he was a southern district
organizer for the Communist Party.

WOULDN'T TALK

Robert Morris, counsel for the subcommittee, said Information had been re-
ceived that O'Dell was, in fact, a district organizer for the Communist Party in
New Orleans; and that O'Dell gave "directives to the professional group" in that
city and that he operated under three different names-the other two being John
Vesey and Ben Jones.

"It was learned that hundreds of documents seized at O'Dell's residence. 2319
Louisiana Avenue, by New Orleans police clearly established his key position In
the Communust movement in the South.

'!On Juy 80, 1958, identifying himself as Hunter Pitts O'Dell, a Montgomery,
Ala., insuraneq mnan, he appeared before the House Committee on Un-American
Activities in an Atlanta hearing. O'Dell invoked the first and fifth amendments
and declined to answer committee questions about his Communist activities."

SThe Reverend Dr. King has been president of the SOLO since Its organisation
in New Orleans In 1967.

He said on December 1, 1962, that O'Dell "has never had any administrative
post in the SOLO" and that nearly all of O'Dell's work for the SOLO had been
outside of the South.

Governor WALLACE. I would like to say that David Ruskii, I un-
derstand that-I don't have a copy of the Daily Worker, but I will
make this statement, that the Daily Worker in one of its issues in
sometime past'oitted out that his manager, Ruskin, attended a 1957
meeting of th Comminist Plirty n this country.

If you have a man who is a manager, who has been attending the
Communist Party convention ii this country, it seems to me that that
bears lokinig into.

SSqentor: Tutno0-D. What is the naom6'of the last man you
mentioned? .

* Governor. WA.LLAC . Ruskin-R-u-s-k-i-n. I understand he was
sentenced January 22; 9058 by Judge Norta, in Pasadena.

Senator TinuMomv . 'Thb people whose names you mentioned k few
minutes ago, you say they are admitted ,Communists ?

Governor WALLACE. In. fact, Abner W. Berry in his testimony qd-
mitted h vAs a 'Cdrommunii. and pinted out his Commniist itivity.
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lHe outlined his Communist Party activities during the previous 20
years in this trial. According to his own sworn testimony, he joined
the Communist Party in March 1929 at Houston, Tex. and in 1930
became a unit educational director in the part in Houton. In !931
he became press director of the Kansas City district of the party, and
in 1932 the district organizational secretary iA the sane district. By
1934, he had become section organizer of Kansas City (Mo. and Kans.).

According to his testimony, he moved to New York in 1935, where
he was first assistant executive secretary of the Harlem section of the
Communist Party, and in 1936, became executive. scrtary of the
Harlem section. He said he'served as a member of the National Com-
mittee of the Conmmunist Party, U.S.A., from 1936 until 1942, at the
same time serving as executive secretary of the Harlem section,

Berry was in the Army from November 7, 142, until July 1, 19451
Accordlg to Berry's testimony, he served as State educational di-
rector of the Communist Patty in Michigan from Noveinber 1945
until April 1947. He was named to the National Committee of the
Communist Party again in July 1945 and served in that position until
August 1948..

Berty has from' time to time been listed as a member of the staff
or editor of the Daily Worker, the Worker,.and the Harlem edition
of the Worker. (The Worker; Feb. 20 1949; Daily Worker Apr. 24,
1951; and Daily Worker, May 1 1951; all carry articles describing
editorial work of Berry in these publications.)

According to Daily Worker, October 18, 1937, Berry was a member
of the National Executive Council of the National Negro Congress,
which organization has been cited by the Attorney General as
Communist.

Senator THun ro"D. What was Berry's connection here with Martin
Luther King and these Negro leaders?

Governor WALLAC.. -He was at this meeting in Monteagle, Tenn.,
at the Highland Folk School at which Martin Luther King was the
speaker, and the two are pictured within 2 feet of each other at this
gathering.

Senator TnhuMRND. Do you have any information about Communist
gatherings of others in that connection f

Governor WALLACE. I would like to read about Aubrey W. Wil-
liams here, and this is a report of the Senate committee, signed by
James 0. Eastland, chairman, Olin D. Johnston, John L. McClellan,
Price Daniel, William E. Jenner, Arthur V. Watkins, Herman Welker,
and John Marshall Bitler, of which this is a photostatic copy. It is
about the Southern'Conference Educational Fund Inc.

Hearings were held in Louisiana--would you like me to read that
Senator TIIVrRMOND. Yes. Go on and read it if you want.
Governor WALLACI. Hearings were held in New. Qrleans, La., on

March 18, 19, and 20 1954, respecting subversive influence in the
Southern Conference, Educational F udi Ic., and various groups
who are leading these demonstrations belong to this group,

The principal points in the testimony are as follows:
The SoUthern 'Conference for human Welfare was conceived, financed, and

set up by the Communlat Party In 1938 ad a-mass organisation to promote
comnmihlri throughout the southernn Statts., Earl Browder, former, general
secrettdry$,6f the Coirfininst 'Party n' the United, States, inapublic hearing
Identfled'the S8utherr CoAferehce forI Himan Welfare as one'o tthe Communist
Party's "transmuislon belts." Under date of March 29, 1944, the Southern
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Conference for Human Welfare was cited by the Special Committee on Un-
American Activities as a Communist front and, on June 12, 1947, by the con-
gressional Committee on Un-American Activities as a Communist-front organi-
zation "which seeks to attract southern liberals on the basis of its seeming
interest in'the problems of the South," although its "professed interest in
southern welfare Is simply an expedient for larger aims serving the Soviet
Union and its subservient Communist Party in the United States."

SThe Southern Conference Educational Fund, Inc., was initially an
adjunct of the Southern Conference for Humdn Welfare. After the
exposure of the Southern Conference for Human Welfare as a Com-
munist front, it began to wither, and was finally dissolved, but the
Southern Conference Educational Fund, Inc., continued. The official
paper, the Southern Patriot, which was published by the Southern
Conference for Human Welfare, was taken over by the Southern
Conference Educational Fund, Inc., which professes the same osten-
sible purpose. '

The below-named persons were identified in the hearings as former
officials of the Southern Conference for Human Welfare, who are or
have been officials of the Southern Conference Educational Fund,.
Inc., and it lists of course Aubrey Williams, Modjeska M. Simkins,
Dr. Alva W. Taylor, Dr. James A. Dombrowski, Mary McLeod
Bethune, Dr. Charlotte Hawkins Brown, Roscoe Dunjee, Myles Hor-
ton, Virginia Durr, Clark Forman and Leo Sheiner, listed as belong-
ing to the Southern Conference for Human Welfare.

And then, listed over here-I will introduce this in evidence-
belongs to the Southern Conference Educational Fund. I think some
of them do not belong-yes, they are connected and all members.

Aubrey Williams is in that picture. I would like to read what
the congressional committee said about him:

Aubrey W. Williams was identified as president of the Southern Con-
ference Educational Fund, Inc., who had been a member of the board of
the Southern Conference for Human Welfare. He also identified himself as
editor and publisher of the Southern Farm and Home, a farm publication. Mr.
Williams:was identified by a witness as one who had been a member of the
Communist Party. ' He was also identified by another witness as one who ac-
cepted the discipline of the Communist Party. 'Mr. Williams denied that he
had ever been a'member of the Communist Party or that he had ever accepted
Communist Party discipline, but he admitted that he had been connected witt
a number of Communist-front organizations. He admitted also that on S-ptem-
ber 11, 1947, he made the following remarks in an address at Madison Square
Garden, New York City with reference to the Government's loyalty prograrr :

"What they demand Is that any man who admits to being a member of the
Communist Party be fired immediately on the grounds that no man can be loyal
to the United States and be a Commupist. It is my belief that it is precisely
at this point that we take our stand and defend the right of any Communist
to maintain his position as an employee of the Government of the United States.
To take any less position than lks is to throw overboard such primary rights as
freedom to think and to hold whatever beliefs one chooses."

That is Aubrey Williams, Mr. Chairman, who is in that picture,
hnd that is part f this report.

I would like to read of another man there, Myles Horton, who is in
the picture.

Myles Horton was identified as a former member of the board of the Southern
Conference for Human Welfare and as a director of the Southern Conference
Educational Fund, Inc. He also identified himself as a teacher at the High-
lander Folk School, at Monteagle, Tenn., and said that he assumed "the full
responsibility for having first conceived the idea of the Highlander Folk School
and having comi down to the Tennessee mountains for the purpose of starting
this school.", .' L -
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A witness who had been a member of the Communist Party testi-
fied that when he was Tennessee district organizer of the Commuhist
Party he made arrangements with Myles Horton and others for the
Communist Daily Worker to be sent regularly to the Highlander
Folk School, and for a Communist student to go to the Highlander
Folk School to recruit students into the Communist Party. The wit-
ness further testified that the Highlander Folk School cooperated
closely with the Communist Party and that when he asked Myles
Horton to become a member of the Communist Party, Horton replied

I am doing you just as much good now as I would if I were a member of the
Communist Party. I amd often asked if I am a Communist Party member and I
always say "No." I feel much safer In having no fear that evidence might be
uncovered to link me with the Communist Party, and therefore I prefer not
to become a member of the Communist Party.

Aubrey W. Williams and Dr. James A. Dombrowski (heretofore
unidentified)- were also affiliated with the Highlander Folk SchooL

Senator TnMonD. Are there any others in that picture that you
wish to give information about?

Governor WALLACE. I am not-let's see. That is all that I can
identify. That is all that I can identify who are in the picture,
present there with Reverend King.

Senator TahanOND. Would you recall the names of the ones you,
just mentioned there, who were sitting there in that picture with
Martin Luther King?

Governor WALLACE. Abner W. Berry, Myles Horton, and Aubrey
Williams.

Senator THURMOND. As I understand, you are not saying Martin
Luther King is a Communist, but you are just showing his associa-
tion there with these Communists; is that correct

Governor WALACE. I am not saying he is a Communist because I
have no proof of that. I would like to point out that I have a copy
of the Augusta Courier, sent to me by a lady from Canton, Ohio, in
which she wrote a letter saying, "I stand with you and the people of
Alabama."

She sent me a copy of this paper which is widely circulated. I get
it each week myself. So, it is distributed widely in the country..
And here, oh its page, the headline says, "Martin Luther King --

Member of More Commie Fronts Than Any Red in United States."
I am reading from this paper. I have never talked to Karl Prussion.

"Martin Luther King is a member of more Communist-front organizations than
any Communist In the United States," declared Karl Prussion, who was a
counterspy for the FBI for 22 years in the ranks of the Communists in a speech
in Augusta recently..

He mde that speech, I believe over a. radio station. I believe you.
are probably familiar with it. I would like to give this to the com-.
mittee. There is a charge in a newspaper. There have been no libel
suits filed. I think-

Senator TiutMroN. Who was the FBI agent who said that
Governor WALLACE. This paper says Karl Prussion-P-r-u-s-s-i-o-n-

who was a counterspy: for the FBI for 22 years in the ranks of the.
Communists, said the above in a speech recently at Augusta. This is
May 13,1963, the Augusta Courier.

That charge should be looked into, in my judgment. I don't vouch
for the accuracy of that statement at all, but there it is,
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(Thl iewsptiper article follows:)

: [FrO the Augusta Courter, 4Auguta, Ga., May 18, 19081

MABIN LUTHil KIWo MEMBzaE or MoRi COMMIl-FRONlt THAN ANY REO
IN UNITED TtEs-FBI COUNTEBIRY FOB 22 YEA a TELLS INSIDB STORY ABOUT
MULArro PREACHED

"Martin Luther King is a member of more Communist-front organizations
than any Communist in t.-e United States," declared Karl Prussion, who was
a counterspy fori the FBI for 22 years in the ranks of the Communists in a
speech in Augusta recently.

Prussion also declared that Martin Luther King belongs to at least 60 Com-
munist-front organizations.

This was all emphasized in an editorial which was broadcast on WHDW radio
station in Augusta on Monday, April 29, 1983.

WRDW RADIO STATION

The WRDW radio editorial follows:
Is Martin Luther King a Communist?
This was the question posed to Mr. Karl Prussion, counterspy for the FBI for

22 years in the Communist ranks.
Mr. Prusston's answer, "Martin Luther King is a member of more Communist-

front organizations than any Coiamunist in the United States. Martin Luther
King belongs to 60 Communist-front organizations."

There are those who scoff at the idea that the Communist conspiracy has any
connection with the racial strife in this country. Mr. Prussion stated that
Martin Luther King is being used as a tool of the Communists.

AIL TO READ 8IGN8

There are those who are so anxious to hold high the banner of the civil rights
issue that they fail to read some of the writing on the banner. Mr. Prusslon
said, in effect, that the Communist Party hopes to incite civil insurtection in
the South with the purpose of then fanning the flames into,a holocaust in the
northern racial strife areas. To date, the Communists have been defeated in
this by due process of law In the South, where law enforcement agencies and
level-headed citizens have been able to contain the aggravations of the racial
issue.

Concerning the NAACP, while we do not infer that all members of the NAACP
are Communists, we believe Mr. Prussion when he said, "All card-carrying
Communists are members of the NAACP."

It Is customary for many persons not to listen to, nor long remember things
they do not like to hear. We fall to remember that in 1950 the Communist
Party set up one Fidel Castro in New York City and began to glorify him as
the coming leader of Cuba-s-o huch that he was labeled by some news media
as "The George Washington of Cuba."
. In 1950, Fidel has no intentions of telling whose cherry tree he planned
to chop down-we probably wouldn't have believed him If he had told us.

HABTY TRUMAN'S INDIGESTION

We wonder If Harry Truman's recent spell of indigestion could have been
brought on by a memory of how he was a party to handing over a good part of
Europe to Rusia at the Potsdam Conference In return for Stalin's promise
that these countries would be alloWed tO conduct free electioinsfor the govern-
meit of their choice?

At the end of this infamous agreement Truman gleefully played the "Missouri
Walts" for the murdering dictator and later remarked that Joe Stalin wasn't
such a bad guy after l. *. ' "

Governor Btown, of California, when roly-poly Khrushciev was greeted by
him with words, of, "We admire you Premier Khrushchev," must have wondered
when Khrushchev later remarked in Moscow, "When you spit in the face of an
American, le calls if dew."

TUB OATlcroBNim tAL t ,-'o.

And it was out of taeo aliforni episode that cameje, xpres'jo .soi, ense.
lessly used, "I'd rather be Red than dead." What a contrast to that statement
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engraved by Patrick Henry on every true American's heart, "Give me liberty or
give me death." But-we're on the way back-Americans all across this land
are waking up. We have been mesmerized long enough by the Communists.

However, the fight Is far from being over-we've got to get out of the
U.N.-we've got to control foreign aid-and don't let anybody kid you with any
fool statement that we have little to fear from the Communists.

Right now, there is a greater ratio of Communists to non-Communists In the
United States than there was In Russia when the Communists staged their revo-
lution in that country.

What to do about it?
Let your Congressman-your Senator-know you've had enough of left-

wing government.
Put your right foot forward.
Senator THURnOxD. This Martin Luther King you are talking about

is one who has been all over the country leading demonstrations and
creating dissension and starting riots and troubles?

Governor WALLACE. That's correct
And he also is the one who has been making statements that we

don't have to obey unjust laws, which means I suppose that they can
decide what laws are just or unjust.

Senator THiURMOND. Governor, we were askingg you some questions
about the end justifying the means, and so forth. I want to ask you
this: Does not American history recall many a tragedy because govern-
ments have come to the doctrine that the end justifies the means

Governor WALLACE. Yes.
Senator THURMOND. Is it any answer to say that since th6 objective

is good and the principle of equal rights is correct we need not worry
about the letter of the law or any acts of deception I

Governor WALLACE. Of course, that is very poor philosophy.
Senator THuRMOND. Is not this Machiavellian philosophy?
Governor WALLACE. That's right. The end justifies the means.
Senator THURMOND. Isn't the Machiavelliani statement that the end

justifies the means at variance with the concept of the written Con-
stitution?

Governor WALLACE. Absolutely Senator.
Senator THURMOND. Governor Wallace, isn't this true, that in coun-

tries which have destroyed property rights you soon find that human
rights also are destroyed t

Governor WALLACE. That is correct.
Senator TuuixoN. Do you feel this bill is constitutional I
Governor WAL cE. Well, of course, in my judgment it is not con-

stitutional, and I don't even believe the present Supreme Court could
declare it constitutional.

Mr. Chairman, I'm not surprised at anything the present Supreme
Court decides. I think the Supreme Court based years ago probably
would have held such things unconstitutional to begin with. Of
course, a bill of this sort wouldn't have been considered a few years ago.

It is unconstitutional even in the light of the findings of the present
Court, in my judgment; they would find.

Senator THURMOND. Governor Wallace, if this bill should pass, and
people should be required to serve others that they do not wish to serve,
or sell to others they do not wish to, or receive customers they do not
wish to, do you feel that it would be practical aiid workable in
Alabama

Governor WALACE. This bill will not be workable in Alabama, and
I don't believe it is going to be workable anyplace in the country.

21-M44-68-pt 1---81
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But, of course, I know for sure not in Alabama. You are goingto
make everybody in our State, you might say, a law violator. You
can't carry on the ordinary functions of business and have a business
community with any such legislation as this if this is enforced.

And if it is going to be enforced you will have to remove your troops
from different places in the world Vietnam and other places, to en force
it because it is unenforceable in Alabama.

Senator THURMOND. Do you feel it is impractical and would be un-
workable throughout most of the States of the Nation?

Governor WALLAcE. In my judgment, yes. And I believe that
Members of this Senate and this Congress are going to hear more
and more from their constituents that they are against it.

Senator THURMOND. Do you feel that it is a violation of the 5th
and 14th amendments to the Constitution which provide that no per-
son shall be deprived of life, liberty, or property without due process
of law ?

Governor WALLACE. I believe it' is contrary to and opposes both
of those amendments.

Senator THUR MOND. Do you feel that this is contrary to the Ameri-
can concept of private ownership of property which is one of the
basic principles of our form of government and our Constitution?

Governor WALLACE. Absolutely, and in fact, as I said a moment
ago, it destroys property rights in this country, and it is the fore-
runner of land reform.

Senator TiUvMOND. Do you feel that if this bill passes it will create
more tensions and cause more 4demonstratiops and tend to divide our
people on the theory it is going to help some in some way

Governor WALLACE. The passage of this bill is not going to ease
any tensions in this country. It is not going to ease any in Alabama,
although we have less there than we do in most parts of the country.
Infact this is going to aggravate any problem you have in mind trying
to solve.

Senator THURMOND. DO you know in Savannah, Ga., right now
they are having trouble, and in fact the attorney general of Georgia
was to testify here tomorrow. I have a wire here saying that:

Because of the Intense gravity of the situation in Savannah. Ga., I am con-
strained to request privilege of submitting to your committee statement re my
views on 8. 1782 to be inserted into the committee record In lieu of personal
appearance. Am on standby alert for any emergency involving exercise of
police power through the courts on direction of Governor should local and State
law enforcement officers be unable to cope with the situation. Advise if priv.
ilege granted and if so prepared statement will be mailed to you Monday, July 15.

Do you feel that the situation will get worse if this bill passes as is
outlined here by the attorney general of Georgia, or will get better
if thisbillpasses?

Governor WALLACB. It is going to get worse if this bill passes, and
I think Governor Barnett the other day said that you are going to

'upset the white peopleof this country when you tell them that they
must use their property in whatever manner the Federal Government
says it must use it, and if they don't use it in that manner they will
wind up being jailed, imprisoned.

I believe there is a section of the act that provides a reasonable
attorney fee goes in favor of the person who has been aggrieved. That
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means you can put a property owner out of business in one lawsuit if
lie loses in the Supreme Court, In fact that portion of the bill makes
it almost impossible for you to resist the operation of the act because
you will be punished by an attorney's fee shackled upon you that could
run anywhere from maybo $5 to $25,000 as far as I know. I don't
know what they will consider reasonable attorney's fees.

Senator THvRMOND. Incidentally the attorney general of Georgia
was scheduled to testify today, following you.

Governor WALLACE. I would like to--
Senator THURMOND. The attorney general of Arkansas is to testify

tomorrow.
Governor WA.scF. I would like to say: This bill doesn't just affect

Alabama. It affects beauty shops and barbel shops and boarding
houses and businesses in every State in the Union. That is what we
are trying to let people in the Nation know, that this is not a bill aimed
to people in Alabama and the South. It is aimed at everybody in the
country.

Senator THURMOND. It will affect every business establishment in
the Nation in every Statel

Governor WALLACE. It will affect every labor union in the country.
It will affect every workingman in the country. The civil rights pass-
age and even the public accommodations bill in my judgment is going
to cause white people for instance to lose jobs in labor unions, to be
given to people because of color.

Senator TivURMND. Is this bill really saying in essence that we are
willing to exchange freedom for the opportunity to placate certain
pressure groups

Governor WALLACE. That's correct. And this pressure group of
mobsters. I never thought I would see the Federal Government mak-
ing an all-out effort to yield to the mob. But when the folks of whom
this Congress has spoken so vehemently in years past, mob action-
I suppose you have white mobs. I am not for white mobs. Suppose
you had white mobs asking for some consideration in some manner.
Would this Congress be in a dither about passing legislation to satisfy
a white mob?

In my judgment not only that, they would probably pass an act but
to send troops upon them and call out the United Nations troops.

Senator TirvBMOND. Governor, if this bill passes, will it not destroy
a portion of freedom now reserved to the American people to own
property and use their own private property as they deem fit and
advisabl .t

Governor WALIACE. Absolutely correct,
Senator T1iuaxoND. There are a lot of other questions I could ask

you, Governor, but I will not take any more time. I want to thank
you for your appearance here. I want to congratulate you for your
fearlessness and for your courage in standing up for the Constitution
of the United States and standing for freedom, and standing for the
American form of government in spite of what news media may say
today on the stand teat you have taken.

As a man who believes in the Constitution, I know you feel 'very
deeply about these matters. We approoiate your coming here. -We
are very grateful to you for coming here.

Governor WALLAoE. Thank you, Senator.
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May I make this statement to you in closing: I appreciate the
great stand y'ou have taken and the work you have done to maintain
the constitutional government of the country.

I saw in the newspapers, I believe here in Washington, in which
they are calling upon Negroes not to demonstrate in Washington.
The newspapers of Washington have no objection to them demon-
strating in Alabama. If they are going to demonstrate in Alabama
they have a right to demonstrate in Washington.

They ought to give us the same support in trying to keep down
demonstrations that endanger the lives and health of our people. We
resent that attitude of asking the demonstration to be held in Alabama,
but resisting demonstrations being held in Washington.

Senator TIIURMOND. If a man tried to stand up for theConstitution,
isn't it a fact that some of the liberal news media today try to claim
he is a racist?

Governor WALLACE. Absolutely. In fact, in the recent Tuscaloosa
incident in which they thought that we were advocating mob violence
and thought we were going to have a revolution in Alabama, 400 or
500 newspaper people came, and they were disappointed and upset
that we didn't have riots and didn't have killings and didn't have
destruction of the University of Alabama. In my opinion, I believe
categorically they were disappointed.

The people of my State believe in orderly process of government,
Mr. Chairman. We kept peace at the University of Alabama and we
didn't have a single rock thrown not a single catcall. And it wasn't
because the people of Alabama, Tuscaloosa, agreed with the destruc-
tion of the riht of Alabama to run its own school system. It was be-
cause we believed in law and order, and we do believe in law and
order.

We went into court. Martin Luther King is in the streets, and
I'm.in the courts insofar as Alabama is concerned because I filed law-
suits, and I have never taken one action that brought about mob
action. In fact, I stopped mob action.

We had no mob action on the part of whites in Alabama. And the
mob action we had on the part of colored has been a minority group
of people in that State because the overwhelming majority of Negro
citizens have not engaged in these mob activities.

Senator TIUMOND. Governor Wallace, in closing, do you believe
in equal opportunity for all peoples

Governor WALLACE. I believe in equal opportunity for all the
people. I feel that, for instance, in the Mississippi matter, if this
Government had spent the $6 million that they spent in putting one
man in one place where people didn't want him, to build 10 fine trade
schools for Negroes, segregated schools, you would have taught thou-
sands of Negro people how to make work with their hands.

In fact we are building three additional trade schools in Alabama.
We already have four. And I'm the author of the bill that built the
largest Negro trade school in the South. And today there are hun-
dreds of Negro boys and girls-men and women now-who are mak-
in good livings as a result of my legislation.

I also served on the board of trustees of Tuskegee Institute because
I have been a great advocate and believer in Negro education. In
fact, I don't know if anybody has that distinction in this room here,
of having served on the board of trustees of Tuskegee Institute.
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My administration is making the largest increase in Negro educa-
tion that any institution in Alabama history has made. We are at-
tempting to bring now industry to Alabama to employ our people.
I believe in equal ]ob opportunity for all the people.

Senator THURMOND. Thank you, Governor.
Thank you, Mr. Chairman.
The CHAIRMAN. The time is getting short.
The Senator from Kentucky.
Senator AMOTOR . Governor Wallace, I notice on page 6 of your

testimony you state:
The free and uncontrolled use of.private property Is the basic and historic

concept of Anglo-Saxon jurisprudence.

I don't find much argument there. You say on page 7, referring to
this bill before us, that:

It places upon all businessmen and professional people the yoke of Involun-
tary servitude-it should be designated as the "Involuntary Servitude Act of
1063."

Governor, is it not true that the city code in Birmingham, Ala.,
forbids any restaurants to serve whites and Negroes in the same room
unless they are "separated by a solid partition extending from the
floor upward to a distance of 7 feet or higher, and unless the separate
entrances from the street is provided for each compartment."

My question is this: Isn't that also telling a man how to run his
business?

Govenor WALLACE. Senator, I'm not sure whether that ordinance
exists or not. You say it does. I'll say it does. If that ordinance
does exist-and it does if you say it does-it was passed by the city
commissioners of the city of Birmingham, local government. If the
people in Birmingham didn't like that ordinance, they could defeat
the city commissioners in the city in the next election, or they, under
the laws of Alabama, could sign a petition and change the form of
the city government. So they havesoine recourse.

But you don't have any recourse in my judgment when the Con-
gress passes a bill in Washington and puts the Federal Government in
it and bureaucrats and bureaucracy rue.s it, and tells you who can and
who cannot.

Senator MorroN. I think there is some recourse and you pointed it
out. Those in Congress stand for election periodically, just like the
city council of Birmingham stands for election periodically.

Governor WALLACE. We all know, Senator, without belaboring the
point, that local government is closer to the people. And you know
that the further away you get from the people of Washington, the less
contact and chance they have to rectify wrong. That is basic and
academic. I believe you agree with that.

Senator Momrox. I agree with that. My hometown is Jefferson
County, Ky.-not Jefferson County, Aln.-but they have a lot in com-
mon in that they are the largest counties in their separate States. The
board of aldermen, which corresponds to your city council, in my own
home city, passed an ordinance in regard to these public accommoda-
tions, and as a citizen of the community I was proud of the fact that
it was done by that branch of government that is closest to the people
and not by edict or not by some proclamation by tlhe mavor. t was
done by the 12 elected members of the board of alderen who have to
stand for election.
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I would like to get back to the questioning of my colleague, the
Senator from New Hampshire, in the matter ofvoting in Alabama. I
gathered from your colloquy with him that there has been quite an in-
crease in many of the counties in the registration of Negroes since 1960.
I think your own experience in your home county indicates that.

Governor WALLrUE. No, sir; there hasn't been much increase since
1960. Negroes have been voting in my county in about the same num-
bers for years and years and years. He had reference to another
county. It was not my home county.

Seratior MorroN. I have before me the 1961 report, "Report No. 1
of the U.S. Commission on Civil Rights, Book 1.' I have been look-
ing over for the last few minutes a tabulation for the State of Ala-
bama, broken down by counties.

In each case, the first figure given is the total white population based
upon the 1960 census. Then it lists the white total of voting age,
then the number of whites registered, and the percentage.

Then it gives the nonwhite total population and the percentage of
total nonwhites to the total population. It then under voting age
population delineates the nonwhite total, number registered, percent
registered, the percentage of county registration and the percent of
county total.

As I have gone through this I have developed a rather interesting
pattern. This could have changed since 1960.

Based on 1960, this is an interesting pattern. In those counties
where you have the higher percentages of Negroes to total population
you have far and away the lowest, percentage of total Negroes eligible
that are registered. For example, Dallas County, the white registra-
tion eligibility is 64 percent. In Dallas County the Negro popula-
tion is 67.7 percent of the entire county.

GQovernor W.ALLAce. Senator, you say "eligible to vote." Do you
nmeaon the basis of who determined the eligibility?

Senator MoTrro. On the basis of age. I assume it is the basis of
age.

Governor WALLACE. That is correct. But that is not a basis for
eligibility to vote.

Senator Morrrox. I grant that. You brought out in your former
colloquy that many white people were denied the vote because they
didn't get into it.

Governor WALTArE, That's right.
Senator MoRroN. Nine-tenths of 1 percent of the Negro population

tlhat are over 21 are actually registered.
In Greene County, where the Negroes amount to 81 percent of the

total population, we find only 3.3 registered, although we find 105
percent of the white population over 21.

We find in many counties--
Governor WALLACE. I carried that county for Governor, too.
Senator MorroN. I don't want to belabor the point, now, Mr. Chair-

man but I wanted to call attention to the fact that rome of the
figures indicate a very high number of Negroes over 21 eligible to
vote. Here iLa county that has 63.4 percent.

Governor WALLACE. That record is out of date in the first place
because there have been many registered in the counties that you are
talking about in the last 8 years.
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Senator MowTro. That is why I asked y'ou at first, because I under-
stood that you had a stimulated registration since 1960, for whatever
cause it might be.

Governor WALLACE. Of course, I stated a moment ago that we have
thousands of Negroes voting in Alabama, and they are registering
every day and will continue to register as long as they are qualified
under the laws of the State.

And many have registered who are not even qualified under the
laws of the State because they have preference now through the Fed-
eral courts. A white man claims civil rights are violated and lands
in the Federal courts in our area of the country. With the blacks it
is almost automatic.

I make that. statement categorically because there has been no effort
by the district attorney and the J'ustice Department to put these
white people on the rofis who are not allowed to vote because they
couldn t fill out the proper examination as the colored could not do,
also.

I say this. Senator. that we me me ,much progress in all those matters
in the'last number of years, and I don't think that the fact that there
are i fe.v percentage of colored voting in any county in Alabama is
any reason for the Central Government to take over the voting proc
esses of the State because there never has been a Federal election in
the history of this country.

People talk about Federal elections. They are State elections. The
State pays for the election. They hire the election officials and provide
the voting equipment and the ballots. We elect Federal officials. But
there is no such thing as a Federal election.

Senator MotroN. Governor, the point is, I notice as I go through
here a definite relationship, in inverse proportion, if you will. In most
instances these several counties, the higher the Negro population is to
th.i total population of the county, the'lower indeed is the percentage
of Neg ioes registered to vote.

Governor WALLACM. I say in those counties, -Senator, the answer
to that is that the largest percentage of Negroes are not qualified under
Alabnma's law to register, because at. least you ought to be able to read
and write, and at least discern a simple questionnaire that is to be
filled out, because I don't think you should be allowed to vote unless
you can pass qualifications set by the State.

Of course, it applies to all people equally. We have a constitutional
amendment now in the legislature of the State that I hope is passed
that is going to give the same literacy test to people who attempt to
qualify. It is given to those in the armed services, to get in the armed
services.

We feel that this argument that a man's shouldn't vote-if he can
fight for his country he should be able to vote, we feel that if we put
the same test that the Armed Forces put to a man to get in the armed
services, that that ought to be a fair and good test.

The CHAIRMAN. About 40 percent I believe were rejected in the
draft.

Governor WALtACE. Yes, sir; for mental reasons.
Senator MoRwm. There are counties here, for example Randolph

County, 63.4 percent of die Negroes over 21 are registered. In Morgan
County, 43.3 percent.
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Mr. Chairman, I ask that this table, so that all members and any
,others who are interested may be able to study it, on pages 253, 254,

and 255 of the document to which I referred, be made a part of the
record at this point. I think it will be helpful in developing the
matter.

I also ask that the pertinent paragraphs and explanation of how
the report was developed be also put in the record if the staff will
research out the portion.

The 'rAIRMAN. Without objection it will be put in the record.
(Tne requested information follows:)

Figure -ad pertinent Information taken from the 1901 U.S. Commission on Civil Rights
Report, Vol. 11

The material on which the Commission's reports are based has been obtained
in various ways. In addition to its own hearings, conferences, investigations,
surveys and related research, the Commission has had the cooperation of nu-
merous Federal, State, and local agencies. Private organizations have also been
of immeasurable assistance. Another source of information has been the State
advisory committees which, under the Civil Rights Act of 1957, the Commission
has established in all 50 States. In creating these committees, the Commission
recognized the great value of local opinion and advice. About 300 citizens are
now serving as committee members without compensation.

SThe first statutory duty of the Commission indicates its major field of study-
discrimination with regard to voting. Pursuant to its statutory obligations, the
Commission has undertaken field investigations of formal allegations of discrim-
ination at the polls. In addition, the Commission held public hearings on this
subject in New Orleans on September 27 and 28, 1060, and May 5 and 6, 1961.

STATUS or THo RIaOB To VOTI

Nine years ago the Department of Justice prepared a brief history of protection
of constitutional rights of individuals during the preceding 20 years. On the right
to vote, this report stated: "In 1932, the question as to the right of Negroes to
vote involved 12 Southern States-Alabama, Arkansas, Florida, Georgia, Louisi-
ana, Misssisppi, North Carolina, Oklahoma, South Carolina, Tennessee, Texas,
and Virginia." Apparently, even at that time, Negroes had no difficulty In reg-
Isteripg and voting in the majority of our States.

The accuracy of this conclusion Is borne out by the experience of the Commis-
sion on Civil Rights in the brief span of its operations. Although the Commission
has received 382 sworn complaints from persons alleging that they had been
denied the right to vote or to have their vote counted by season of race, color,
religion, or national origin, with the exception of 8 complaints from New York, all
such complaints originated from Southern States mentioned in the Department
of Justice's report. (The complaints from New York involved Puerto Rican
American citizens who, although literate in Spanish, could not satisfy the English
literacy test of that State.) Ndr has other evidence of racial discrimination in
voting in any of the other 87 States couie to the Commission's attention.

, In 1960, Negroes constituted 10.5 percent of the total U.S. population-
18,871,831 out of 179,823,175 persons. Negro population throughout the 50 States
and the District of Columbia varied from a low of one-tenth of 1 percent in
North Dakota and Vermont to a high of 53.9 percent In the District of Columbia,
with a majority (58 percent) living in the 12 Southern States mentioned above.
Thus in 1960, 47 percent of all Negro American citizens resided in 38 States which
had no recent history of discriminatory denials of the right to vote.

In 1932, "In these (12 Southern] States, Negroes were so effectively dis-
franchised, regardless of the 14th and 15th amendments to the Constitution,
that considerably fewer than a hundred thousand were able to vote in general
elections] and virtually none was permitted to vote in the primary electionss]"
However, this situation had drastically altered by 1952.

The most important change, accomplished through private lawsuits, was
the vlrtal elimination of "White primaries" in 1944. A second significant
change was voluntary State action abolishing the poll tax as a prerequisite for
voting: Louisiana in 1934, Florida in 1937, Georgia in 1945, South Carolina in
1951, and Tennessee in 1963. Today, only five Southern States-Alabama, Mis-
sissippi, Arkansas, Texas, and Virginia-still require payment of poll tax as a
prerequisite for voting.
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By 1947, when the number of voting-age Negroes in the 12 Southern States
was 5,000,805, the number of registered Negroes had risen from 100,000 In 1932
to 645,000; by 1952, this number exceeded 1 million. Today, there are 5,131,042
nonwhite of voting age in these 12 States, of whom a total of 1,361,944 are
registered to vote.

The Commission's investigations and studies since 1957 indicate that discrimi-
natory distranchlsement no longer exists in all of the 12 Southern States. The
Commission used four principal criteria to determine the presence of dis-
criminatory disfranchisement: (1) Sworn complaints to the Commission; (2)
actions instituted by the Department of Justice pursuant to the new civil
remedies of the Civil Rights Acts of 1057 and 1900; (8) private-party litigation
to secure the right to vote; and (4) the lack of any registered Negroes, or
minimal Negro registration, In counties where there is a substantial Negro
population. The absence of complaints to the Commission, actions by the De-
partment of Justice, private litigation, or other indications of discrimination,
have led the Commission to conclude that, with the possible exception of a
deterrent effect of the poll tax-which does not appear generally to be dis-
criminatory upon the basis of race or color-Negroes now appear to encounter
no significant racially motivated impediments to voting in 4 of the 12 Southern
States: Arkansas, Oklahoma, Texas, and Virginia.

In 1961, then, the problem of denials of the right to vote because of race
appears to occur in only eight Southern States-Alabama, Florida, Georgia,
Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee-in
which less than 40 percent of the total Negro population resides. Even in these
8 States, however, with a total of 8,787,242 nonwhites of voting age, some
1,014,454 nonwhites are registered to vote. Moreover, discrimination against
Negro suffrage does not appear to prevail in every county In any of these States.
The Commission has found that in Florida, North Carolina and Tennessee, it
is limited to only a few isolated counties. Although arbitrary denial of the right
to vote is more widespread In the remaining five States, there too it exists on
something like a "local option" basis.

This Is not to say that exclusion of Negroes from the suffrage, however local,
is not a matter of national concern. Toleration of even a single instance of such
practice constitutes a partial repudiation of our faith In the democratic system.
Nevertheless, it seems worthwhile to point out that the majorly of Negro Ameri-
can citizens do not now suffer discriminatory denial of their right to vote.

While the Commission's studies do not allow a definitive statement as to the
number of counties where discrimination Is present--or the number where it is
absent-they do indicate that there are about 100 counties in the eight Southern
States mentioned in which there is reason to believe that substantial discrimina-
tory disfranchisement of Negroes still exists. The problems involved in each
of these States will be considered below. The Louisiana story will be considered
separately, because of the extensive nature of the Commission's investigations
and hearing within that State.

The Commission's prime source of information is the formal public hearing
where all interested parties can be subpenaed and heard under oath. While this
is the most accurate fact-gathering device directly available, the Commission.
for various reasons, has been able to hold only two hearings on the subject of
voting; one In Montgomery, Ala., In 1958 and 1969, and the second in Louisiana
in 1900 and 1901.

An equally fruitful source of information is the study of lawsuits initiated
either by private Individuals or the Department of Justice. The Commission has
studied all such litigation arising in the past 2 years. Cases o< this nature have
occurred, during this period, in six of the eight States Involved in the following
report.

Other sources utilized have been Commission staff investigations of particular
complaints, general field studies conducted by the Commission (such as its depth
study of the black belt counties), information from the Department of Justice,
and voting statistics. With regard to the latter (as is observed In ch. 6), statis-
tics do not in themselves conclusively prove (or disprove) discrimination, but
they may give rise to strong Inferences. At least one court has held that the lack
of any registered Negroes In a county where they were in a inajority, without
more. indicated discrimination. Even where some Negroes are registered, If the
number is very low compared to the total Negro population: an inference of dis.
crimination is difficult to escape. While no definite ratio can b4 set as an Invari.
ably reliable indication nf dl.crimlnation, both in this chapter and in the black
belt study, the Commlfsion has used 8 percent of the voting-age population as
a reasonable threshold of suspicion.
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Senator TnRy oiND. Mr. Chairman, I would like to ask the Senator:
What period did that cover ?
Senator MoiroN. This is the report of 1961, based on figures avail-

able in 1960.
Senator TiURMOND. Did I understand the Governor to say that the

figures since have increased, and that the number voting has increased
since this table was prepared ?

Governor WALLACE. That is correct. I understand that maybe
Bullock County, as you say, shows in that statement five voters.

The CHATRMAN. You can have your State auditor bring ;t up to
date for us from the 1962 election.

Governor WALLACE. I don't know if the State auditor can do it.
But the Civil Rights Commission here in Washington has a copy of
it, Senator.

I think that that report shows, though, that Negroes do vote in great
numbers in Alabama. And I think that that report does show that
if there has been discrimination, that this matter is being handled.

Therefore, that is evidence against any further intrusion by the
Federal Government in this matter of voting processes of the State.

Senator M ORTO. I am not critical in any way of the progress you
are making: I know you are progressing.

At the time this report was made there were 66,000 registered non-
white voters in the State of Alabama, according to this report.

That is all Mr. Chairman.
Senator T'nRMOND. Mr. Chairman, I am not going to object to

this. Of course, as you mentioned this morning, the voting question
is really on another subject. However, I hope that since this has come
up, I hope that tomorrow when the question comes up about this
film that the attorney general of Arkai sas wants to show, showing
Martin Luther King with some of these people, whose names have
been called here this morning, at this school, that it will be shown,
even though that may not be exactly related here either.

In other words, if we are going to bring in extraneous matters on
voting, I think we might as well bring in this film which the attorney
general of Arkansas wants to show tomorrow.

The CHAIRMAN. The chairman doesn't know what the attorney gen-
eral of Arkansas wants to show. If he wants to show a film we will
take it up with the committee and see what they think about it.

I want to suggest, Governor-and this has no direct bearing on
this legislation-that the qualifications for getting into the military
vary so much at different times that you would find that someone
couldn't pass a qualification test now, which is more restricted be-
cause they don't have as much need for the people, and you would
eliminate a lot of bona fide voters.

Governor WALLACE. 'They discriminate against a man when they
won't let him in the service.

The CHAIRMAN. I lot of them are rejected not because they couldn't
he used in the service but because at the present time there wouldn't
be any particular billet for them.

I just happen again to have come from the selective service hearing,
with General Hershey. Forty percent have recently been rejected,
as what are called mental rejects. That doesn't mean that they aren't
good people, or that they couldn't be qualified to vote. It means
that the particular standards of the service in this particular case
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were higher and they wanted to get the 60 percent that were the
better qualified.

So you run into a very serious problem there of the change.
Governor WALLACE. The purpose of this legislation, Senator, as

I understand it, of those who introduced it, is to try to-their purpose
and motive are to have a test to apply equally to all people, because
so many court tests have held that the application has been unequal,
and that is what they are driving at. They are not driving at trying
to disqualify people; they are trying to provide a test that would
stand up in the courts to be applied equally.

The HAIRMAN. If you are doing what you want to do, to get more
people to vote down there, I think this would be restrictive.

I am giving you my opinion.
Governor WALLACE. We want more people to vote who are quali-

fied under the laws of the State.
The CHAIRMAN. The Senator from California.
Senator ENxOL. I have no questions at this time, Mr. Chairman.
The CHAIRMAN. The Senator from Alaska.
Senator BARTLrrr. Thank you, Mr. Chairman.
Governor Wallace, reference has been made to these National

Guardsmen who were injured over in Maryland. It was said they
were hurt in the pursuance of their duty. Do you know if this is
correct?

Governor WALACE. In Maryland?
Senator BArTrrLr. Yes.
Governor WALLAC. I am not sure. I don't know. I have read in

the paper where some National Guardsmen were injured. Whether
they were injured in the line of duty is something I don't know.

Senator BArrTLir. I don't know either. But, I do seem to recall
having read in a newspaper that the commanding officer said they were
off duty, had gone over there not to demonstrate, but to see what was
going on, and he regretted their presence, although lie didn't say

they shouldn't have been there.
ou have mentioned, Governor Wallace, the names of a Mr. Berry,

and a Mr. Ruskin, and a Mr. Horton.: Are these men Negroes?
Governor W ALLACa. Mr. Berry is a Negro. Mr. Williams is white.

And I believe-do you have a coIored map It will show you. No, it
is black and white. Mr. Horton, fourth from the right, is white. Mr.
Horton is white, Mr. Berry is colored, and Mr. Williams is white.

Senator BARTrLmT. Thank you.
You alarm me, Governor, when you state that Pehtagon officials are

threatening withdrawal of military bases to accomplish political pur-
poses. What Pentagon officials are these

Governor WALACE. I am referring to the statement that has already
been issued into the report of the committee, and whether we call them
officials or not ' I am referring to this matter here.

Senator BArTLrrr. Are you referring to the President's Committee
on Equal Opportunity in the Armed Forces?

Governor WALLACE. I think that is what I am referring to, yes.
Senator Brrtmx . The members of that committee are not Penta-

gon officials.
Governor WALLACE. Let me amend my statement by saying that

they are not. They are members from the executive branch of the
Government. In fact, I am glad to hear this because I think people
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inr the armed services think this is a ridiculous idea. I am glad to
hear the Pentagon officials are not behind it. In fact, I amend my
statement.

Senator BABTLE'Tr. You say on page 2 of your statement, in fact,
y6u ask the question:

Is the real purpose of this integration movement to disarm this country as
the Communists have planned?

I would infer from the fact that you ask the question that you have
a fear that this is so. Is my inference correct

Governor WALLACE. Senator, will you ask the question over? I am
hard of hearing.

Sentaor BarrTErr. On page 2 of your statement, you ask this ques-
tion, and I quote:

Is the real purpose of this Integration movement to disarm this country as the
Communists have planned?

Governor WALLACE. Yes, sir.
Senator BA LETrr. From the fact that you have asked this question,

I might infer that you entertain the fear that this is the case. Am I
right?

Governor WALLACE. I entertain that fear; yes, sir. I can't categori-
cally point out the why's and wherefore's but is this movement to
transfer bases out of the South because of the integration matter ? It
would certainly put our defense posture in an untenable position.

I justaskisthat thepurposeof it What isthe purpose?
I think when any committee would recommend that we move bases

from a section of the Nation that were placed there for defense pur-
poses because local people won't change their customs and traditions,
whoever made that report ought to have his background investigated.

I still stand upon that, Senator.
Senator BARTLETr. On page 5 you gave the committee your opinion

that Ben Bella is a Communist. I don't know whether he is a Com-
munist, anti-Communist, or what he is. I should like to have you give
us some more details as to your views of his Communist attitude.

Governor WALLACE. I said in my opinion he was a Communist. Of
course, in my best judgment he is a Communist, because I .think any
man who takes property away from property owners as they have
done in Algiers and gives it to those who didn't have it, and I think
any man who would join in a movement to force all but 6,000 of the
white people of Algiers to have to leave that nation for fear of their
lives, and I feel that any man who would come to this country and
then fly to Castro and embrace him and say, "You are a great man,
one of the greatest in the world," I think a man who would do those
things is a Communist. And I think that is pretty good proof.

Senator BARTLwrT. On page 6 of your statement you said-and the
Senator from Kentucky alluded to this previously-that-

The free and uncontrolled use of private property is the basic and historic
concept of Anglo-Saxon jurisprudence.

I will agree with the Senator from Kentucky that this is so. How-
ever, is it not true that almost from the founding of this Republic,
certain controls have been made upon the use of private property?

Governor WALLACE. Of course, control has been made upon the use
of private property.
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Senator BrrE . For example, this very committee has legislative
jurisdiction over the railroads and some very substantial controls
have been put over that form of transportation, have they nott

Governor WALLACE. That is a utility, and occupies a different posi-
tion than a barbershop or beauty parlor or a hotel.

Senator BArTLETr. It is private property, though, is it not?
Governor WALLACE. It is private property, but it is a utility that

operates under franchise granted by the Government, or the State.
Senator BAnTLrrr. The same could be said of airlines, trucks, tele-

vision and radio and so forth?
Governor VALLACE. Oh, yes. Yes, sir. But that truck doesn't have

to haul-I mean, a private trucking outfit today can decline to haul
my goods if he doesn't want to.

Senator BARTEIrr. There are some very substantial Federal con-
trols over agriculture. Should we remove those?

Governor WALLACE. The controls over agriculture have been voted
by the farmers. As long as people have a right to vote as they do,
and require certain vote as you do in agriculture control, that is one
thing. The wheat farmers the other day voted against controls. So,
I would go along with this legislation, let the people vote on this legis-
lation. If it passes, I will abide by it. If it doesn't pass, I wouldn't
abide by it.

Senator BARTErr. The city people might say that they ought to
be able to vote upon these agricultural measures, too, since they are
in themajority. Are they permitted to vote?

Governor WALLACE. No, sir; they are not permitted to vote as I
understand it. Of course, you folks in the Congress here, you all can
correct that if you would like to. You have the voice to do it. I can't
correct it. I don't have any judgment on that. But I do say that'the
farm controls are placed upon the farm people only after they 'vote
them upon themselves, which is not the case in the passage of this act
here.

Senator BARTLTrr. You told the Senator from Kentucky, Senator
Morton, that there is compulsory segregation in Alabama in privately
owned facilities.

Governor WALLACE. I didn't tell him it was compulsory segregation
in Alabama. I think that he--if you call the passage of this act, the
city of Birmingham, compulsory segregation, I suppose you might
call it that. I would say it is not telling the majority of the people
of Alabama that they have to do what they don't want to do. I am
not familiar with the ordinance.

Senator BARTMLTr. Are there any State laws relating to privately
owned facilities or publicly owned facilities on this proposition?

Governor WVLLAcE. There have been State statutes, but it seems
to me there have been some court decisions regarding them; for in-
stance, such as the inter-intra travel on public conveyances, like buses
and trains, and I think that is the only statute I can think of at this
time.

Senator BARTLErr. Can you think of any other city statutes, ordi-
nances--

Governor WALLACE. No, sir; I can't think of any at this time. I
do not say they are not ordinances that exist, but-
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Senator BARTrLn r. Insofar as those ordinances do exist, do they
or do they not constitute public control of private businesses?

Governor WALLACE. Yes, they do. But as I said a moment ago, it
is a local government duty. And the local government is close to the
people. You can see the mayor, you can see the members of the city
council. And you can rectify a wrong easily there if you don't like
what is happening insofar as the city government is concerned. You
and I both know that. When the Federal Government way up in
Washington takes over to control that government, that the city
government had regulations placed upon it, it is completely without
the reach of the average citizen.

Senator BARTInT. The other day, Governor Wallace, a witness
appeared here from Missouri. I think his name was Mr. Hicks. In
the early part of his testimony he told us that he is sure that he would
have to close for want of patronage a resort he owns and operates in
Missouri if this bill became law because he wouldn't have enough cus-
tomers. If my recollection is right, and I have not consulted the
transcript, a bit later, in response to a question put to him by the
Senator from California, Mr. Engle, lie said well, maybe if this
became, a law he would have more customers. But he didn't want it
that way. He wanted the right to choose and select himself, and he
had no anti-Negro bias but he wanted to have that independence.

What I can't understand, and I would like to have you comment
upon this, is this: If this was a law, and there was no segregation what-
soever, and people of whatever color had to go into whatever public
places were available, how would they be forced out of business? It
seems to me they would have more patronage instead of less, because
they would have the whites who would have nowhere else to go, and
they would have the colored people, too, providing that the customers
could pay the bills.

Governor WALLAcE. Senator, of course, I don't know what your
problem is in Alaska. I have never been there.

SI can say this for Alabama which is a pretty popular State that
the passage of this bill, if rigidly enforced, would put many people out
of business. In fact say that t t ould put them out of business.

Senator BARTrL'r. You say that, and it has been said repeatedly
before. But tell me why, if there was no segregation anywhere,
would any place be forced out of business? It seems to me that this
would only give ' potential for more customers.

Governor VAuLACE. Of course, it wouldn't give a potential for more
customers. It is just that that is the social philosophy and attitude,
for instance, of the people of Alabama. It is also the attitude of peo-
ple in New York because you have got discrimination, if you call it
that, in New York. The Civil Rights Commission says that you have
more segregation in Chicago than you have in the South. And I
think that-what you are saying is just not going to be the case.

You have segregation all over the United States. You are going
to continue to have segregation. We people in Alabama and in the
South have tried so far to go above the board by passing ordinances
and legislation and statutes. We have tried not to resort to that which
is r. )-ted to in other parts of the country, hypocrisy, gerrymandering
a.- 1i evidence segregation because we have just practiced and preached
the same system and we fnd in many parts of the country they prac-
tice one system and preach another.
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Senator BARTLErT. I assure you I agree with you wholeheartedly
when you say this problem is not confined to the South. We all know
that. We all recognize that. We know that in one degree or another
it exists everywhere.

Governor Wallace, would it be a fair statement that your logic is
that racial demonstrations are Communist inspired; the bill is to quiet
the demonstrations; therefore the bill is an attempt in one manner or
another to appease the Communists

Governor WALLACE. I didn't say, of course, that this bill was an
attempt to appease the Communists.

Senator BARTLETT. I know you didn't.
Governor WALLACE. I said that the Communists in my judgment

are involved in these demonstrations. And that they have made it
impossible to keep them peaceful. And therefore this Congress has
this legislation before it for consideration because of the demonstra-
tions. The demonstrations have been supported by the Communists,
they have been involved in it. I have made you statements and
showed you people here today who are involved in the Communist
movement who have been the sidekicks and advisers of the leaders
of the demonstrations.

Let me say this: Are they in it? I say let's check into it. I believe
that they are, in my best judgment they are. I am not saying that
this committee, nor this Congress--

The CHAIRMAN. Senator Eastland has a big staff to do this. I am
going to turn it over to him.

Governor WAILACE. Fine. I think that would be splendid.
Senator BARLmrx. You do feel one way or another there is a Com-

munist inspiration.
Governor WALLACE. Yes, sir; I certainly do..
Senator BARTLZET. What would you say if I proved to you that a

southern segregationist Governor was a studentleader in a Commu-
nist school If I said that and proved it, would you agree that segre-
gation was a Communist techniques

Governor WALLACE. You say you are going to prove that a southern
Governor was what?

Senator BARrLETT. A student leader in a Communist school.
Governor WAjLAcE. Is a student leader in a Communist--
Senator BARTLrr. Was. Would you agree then that segregation

was a Communist--
Governor WALLACE. Segregation existed long before he became

Governor. I don't know when he became Governor. We had segre-
gation long before that man was born. I don't know who you are
talking about. I wouldn't say the segregation is the result of Commu-
nist influence at all. Segregation has been in this country long be-
fore the revolution of 1917. But you never had any demonstrations
like you have had now before 1917. I don't think you can show that
you have had any demonstrations of this sort to exist prior to that
time.

Senator BARTWETr. So it doesn't follow that a southern Governor
who attended a Communist school could be described as a leader of
the effort to preserve segregation and therefore this was a Commu-
nist technique?

Governor WA LLAC. No, sir; I don't think any-trying to preserve
segregation is a Communist technique for this reason: The Daily

21-54--63-pt. 1-32
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Worker is for integration and it supports the communism in this
country. If the Daily Worker were for segregation and the Commu-
nists were for segregation, maybe we could say that the Communists
are pushing segregation. But they are opposed to it.

Senator BARTLrE r. You gave the committee this paper, the name
of which is Highlander Folk School.

Governor WALLACE. Yes, sir.
Senator BARTrLTTr. I notice a reference in it to Commonwealth Col-

lege, which is on the Attorney General's list. And yet I am informed
that Governor Faubus was a student leader there.

Governor WALLACE. Of course, you will have to let Governor
Faubus speak for himself on that point. Governor Faubus is not a
Communist and never has been.

Senator BArrLErr. I agree. I agree wholeheartedly.
(Subsequent to the hearing Senator Bartlett asked that the follow-

ing letter atid excerpt be included in the record:)
GAINESVILLE, FLA., July 19, 1963.

Senator E. L. BABTuwrr,
Senate Offte Bualdng,
Washington, D.O.

'DEAn SENATOR BAvrterr: I regret that my telegram to you concerning Gov.
Orval Faubus' youthful Communist connections was vague. Perhaps I tried to
pack too much information into the 50 words permitted.

No doubt the enclosed Xerox copies of two pages from my doctoral disserta-
tion will make the facts clear. In citing this information, you may give the
source either as my dissertation or as the Commonwealth College papers at the
University of Arkansas

I would greatly appreciate your reading this information into the transcript
of the Commerce Committee's civil rights hearings. Doing so would not be
smearing Governor Faubus, for the facts have been raised in his past guberna-
torial campaigns; he has admitted the facts, pleaded guilty to youthful Indis-
cretion, and been reelected. Thus it can be seen that my reasons for wanting
this on record are not malicious; rather, I think it is of vital importance to re-
cord this as proof that a man's past associations do not necessarily determine
present .beliefs. In view of the fact that many persons feel the civil rights
movement is Communist inspired because of past connections of its leaders, I
think it should be pointed out that at least one leader of the anti-civil-rights
faction has a similar background.

Sincerely,
DONALD H. GaOnt s.

[Xerax copies from Donald Hughes Grubbs' "The Southern Tenant Farmers' Union and
the New Deal," unpublished Pb. D. dissertation, University of Florida, 19688

Easily the most sweeping and colorful reply came from H. L. Mencken:
"Bring It [Commonwealth] to the Maryland Free State, and I'll give you an

unconditional guarantee of free speech. You will be at liberty to teach spiritual-
ism, vegetarianism, communism, Calvinism, or cannibalism, or all of them to-
gether. You will be next door to Washington, and hence to the brain trust,
with Its enormous reservoir of advanced thinkers. I engage to find 200 head of
revolutionary young professors to help you and to give a seminar in moral
theology myself."

One of the star witnesses for the college was a young Commonwealth student
who came, with others, to Little Rock to testify against thf, bill. Two decades
later, as Governor of his State, he was to cause a greater furor in the same city,
but perhaps his action as a young man In 1935 was more constructive. The
yerng students name was Orval Faubus. Commonwealth College was no dif-
ferent from any other college, said Faubus; he had not been taught to overthrow
the Government while there. He felt that the sedition bill was the un-Ameri-
can part of the picture, he indicated, adding that his 18 years in the Boy Scouts

1S iss Addams, MelkIejoh, Graham, and Meneken are quoted In Commonwealth College
ortnightly. Apr. 1. 1985, CCP, reel S.
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should prove that he, personally, was no Communist. And he may not have
been, although he did give the principal speech, "The Story of May Day," at
Commonwealth's 1935 May Day celebration. At about the same time, the college
discontinued the old practice of having all the various political factions on
campus nominate their own candidates for student offices. Instead, a "united
front," Including the Communists, chose a single, unopposed slate headed by
none other than Orval Faubus, the young farmer-schoolteacher from Combs,
Ark. Thus did future Governor Faubus win his first big election with Com-
munist support. The United Front also picked Faubus as a delegate to the All-
Southern Conference for Civil and Trade Union Rights in Chattanooga; un-
fortunately, Faubus and his fellow conferees were run out of Chattanooga by a
mob. Faubus also earned his classmates' gratitude by showing them how to
cook the slippery eels that swam in the college creek. He was an excellent eel
catcher, not inappropriate training for.a future politician.'

The protests from Faubus, Thomas, and many of the State's clergymen,
teachers, lawyers, editors, and professors were sufficent to save Arkansas from
the sedition bill. It was defeated In the senate, 24 to 6, but the battle was not
over: two members of the legislative investigating committee, Representatives
Marcus Miller and Minor Milwoe, Introduced a second bill which, Miller and
Milwoe assured the public in an effort to reduce criticism, was aimed only at
Commonwealth. This bill, incredibly, would have permitted any prosecuting
attorney or any five citizens to petition for an injunction to close any educa-
tional Institution as a nuisance, with provision for immediate sale of the In-
stitution's property to satisfy any fine and costs which might be levied by any
local court in Arkansas; any property which could not be immediately sold, the
bill provided, was to be destroyed. The immediate uproar over this police state
measure was so great that Miller and Mllwoe quickly withdrew it.*

Governor WALLACE. I have submitted that to you, and I said let's
look into it. I suggest there are Communist influences.

If this committee makes a thorough investigation with the proper
committee, maybe we will find otherwise.

Senator BAWRTTrr. I certainly agree that Governor Faubus isn't a
Communist. I would go further and say that he has no sympathy
whatsoever for anything pertaining to communism. But I am in-
formed that he was a student leader in this school, which is on the
Attorney General's list.

Governor WALLACE. Of course, the Communist Party, as you know,
in this country advocates integration, and also approves of the dem-
onstrations.

If they approve of my attitude, if they approve of Governor
Faubus' attitude on this matter, then you might want to look and see
if the Communist movement wasn't involved in the segregation mat-
ter. But the Communists are opposed on this.

Senator BARTLETT. I have no further questions. Thank you.
Governor WALLACE. I will conclude by saying that Ben Bella him-

self has stated-I think publicly-that he was a Marxist. There may
be some differentiation but he does say he is a Marxist.

Senator BARTLmw T. Let me quickly add that I am not trying to de-
fend Ben Bella. I know nothing about his political philosophy at
all. I just wanted to know that which you told me, your reasons for
saying that he is a Communist.

Governor WALLACE. I know the Senator is not defending Ben
Bella.

S"Faculty of Labor College Protesta," n.d. (March 1935) in Claude Williams papers;
Commonwealth College Fortnightly, May Day, June 1, June 15, 1985, in Commonwealth
College papers, University of Arkansas.

SUnited Press dispatches Ma Mar. . Mar. 27, 1935, in CCP, reel 1; Commonwealth College
Fortnigbtly, .ar. 1 Mar. 15, 1935, CCP, reel 2; Arkansas asette, Mar. 7, 195.
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Senator THURMOND. Mr. Chairman, the hour of 12 o'clock having
arrived I make a point of order.

The CHAIRMAN. The point is well taken.
The committee will resume tomorrow in room 1202, New Senate

Office Building, at 9:15 tomorrow morning.
(Whereupon, at 12 noon, the committee was recessed to reconvene

at 9:15 a.m., July 16, 1968, in room 1202, New Senate Office Building.)
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TUESDAY, JULY 16, 1963

U.S. SENATE,
COMMIrEE ON COMMERCE,

Washington, D.C.
The committee reconvened at 9:27 a.m. in room 1202, New Senate

Office Building, Hon. Warren G. Magnuson (chairman of the com-
mittee) presiding.

The CHAIRMAN. Tile committee will come to order.
We will proceed this morning. We are a little late getting started.

We were waiting for other Senators who will be along here in just a
few minutes.

Yesterday when we recessed the Senator from South Carolina was
in the process of asking some questions. We will proceed this morn-
ing with a continuation of these questions.

FURTHER STATEMENT OF HON. OEORGE C. WALLACE, GOVERNOR
OF THE STATE OF ALABAMA

We are glad to have you with us this morning, Governor.
Governor WALLACE. Thank you, Senator.
Senator TIURMOND. Thank you, Mr. Chairman.
Governor Wallace, yesterday I was asking you questions along the

lines of the Constitution, whether or not you felt that this public ac-
commodations bill would violate the 5th and 14th amendments of the
Constitution which provide that no person shall be deprived of life,
liberty, or property without due process of law.

Is it your opinion that it would be a deprivation of property with-
out due process of law if this bill passes?

Governor WALLACE. Yes, Senator. And, of cours--
Senator TIrURMOND. Speak a little louder. I can't hear.
Governor WALLACE. Yes, Senator. In fact, this bill, if it were

enacted, in my judgment would strike the death knell of the private
property ownership in this country.

Senator 'TIURMOND. There is another provision of the Constitution
that provides that private property cannot be taken without due com-
pensation. Would it not be equivalent to the taking of the person's
property if he is forced to serve or sell to whom he does not wish to,
and then he loses business or is forced to closed his business, an in-
stance of which was given by Governor Barnett of Mississippi last week
concerning a restaurant owner? Would that not be equivalent to a
taking of property without just compensation t

Governor WALLACE. Yes, Senator.
In fact, in my judgment, there are a number of businesses in Ala-

bama that I can think of, for instance, moving picture theaters, which
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as you know in some instances operate on a small margin for many
reasons, television, and so forth. I would say it would endanger the
life of every motion picture house in the State of Alabama and it
would be the effect of taking a man's property without compensation.

Senator THIRMOND. Someone has said if we open up the restaurants,
motels, and all of the' businesses to everybody, then business would
increase. I would like to ask you whether in your opinion that would
increase business?

Governor WALACE. No. That wouldn't increase business. We in
Alabama are happy and content to continue as we are now. And I'm
sure that every cafe owner in Alabama, I would say the majority
of the cafe owners in Alabama, the restaurant people, are satisfied as
it is, and object to this portion of the legislation.

Senator THURMOND. In fact, would it not decrease business for the
reason that a great many people who did not care to attend an in-
tegrated eating place may decide they would form a private club and
then would not patronize a restaurant that caters to the public
generally I

Governor WALLACE. Senator, in my judgment it would decrease
business, and I don't know of any restaurant owner any business in
Alabama, that would come under the provisions of this act that is in
favor of this act. So they certainly don't think it will increase
business.

Senator THURMOND. I presume you would favor, of course, a busi-
ness on a voluntary basis; if a private establishment wants to serve
one, that you would favor his doing so, that you would not deprive
him of it, that that is the right of the individual businessman and
the business establishment concerned?

Governor WALLACE. I feel a private business ought to serve who it
wants to serve and not serve who it doesn't want to serve. I think
they have the right not to serve people with blue eyes if that is what
they want because that business belongs to the private individual.

Senator THURMOND. If a man owns a piece of property doesn't he
have the right to use that property as he sees fit? Otherwise aren't
we entering into a socialistic stage, the next stage of which is com-
munism, under which government controls the use of the property and
therefore the owner loses the right'to control that property as he sees
fit?

Governor WALLACE. Yes, Senator.
Of course, we have seen excesses in the attempt by the Central Gov-

ernment to force public integration of public facilities, and as you and
others have stated, now .e see an all-out effort on the part of the Fed-
eral Government through the Congress to enforce integration in
private business.

I would say, as I said in my testimony, on a provision of the bill,
conceivably it could be held that a private club could be invaded by
process of the Government to force people into a private club. In fact,
I believe that is true.

In fact, there is no telling, if this legislation passes, what type
decisions will come from the Court, because it is very ambiguous, and
it is broad and all inclusive. Of course, I think it is a very dangerous
piece of legislation and I would like to say, Senator, this is not a
sectional matter. I feel that the people oppose this legislation through-
out the length and breadth of this country because there are many
Members of the Congress from other parts of the Nation who oppose
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this public accommodations section of the bill because it does attack
the ownership of private property.

Senator THURMOND. Governor, isn't this--
Governor WALLACE. In fact if you will pardon me, Senator, I be-

lieve as one member of the CORE, I believe the Chairman of it
that other night said: "We must have compensation, not equality."
I believe this was the substance and effect of what he said. I didn't
hearor read all of it. If I'm mistaken I withdraw it.

If that is the case, that leads me to believe that the next step is
compensation, and how would compensation come? It will be taking
your property away from you and the chairman's property away
from him, and ours, and dividing it up amongst those who say they
have been discriminated against.

Let me say this, something that came out yesterday, Senator: I
don't have the figures with me but I would be willing to get all of
this up, but I have seen it before and I even heard'some members of
the Negro race say this yesterday: "There are more businesses owned
in Montgomery, Birmingham, and Atlanta by Negroes than are owned
in the larger cities of the country such as New York."

It is not unusual for Negroes to own, to operate Federal savings
and loan associations in Alabama,'own radio stations own television
stations, own insurance companies, own banks, hotels, motels. Pri-
vate ownership of property among Negroes is very common. In the
county I live in, Negro landowners are not the exception, they are
the rule. If anyone cares to check the books of the assessor of the
taxes of my county, he will find that that is true.

In fact, what I'm trying to say is that Negroes have enjoyed more
ownership of private property and businesses in a segregated society
than they do in a place like New York where, in a place like Harlem,
I doubt if many Negroes in Lr judgment own property.

Mr. Chairman, we have 11,000 Negro schoolteachers in Alabama.
I think we have about 3,700 in the State of New York. But you
have the same Negro population. So a Negro--

Senator THURMOND. Say that again. I want the audience to hear
that and I want the committee to hear that.

Governor WALLACE. In Alabama we have 11,000 Negro sch'ol-
teachers whose average salary is higher than that of the average white
teacher in Alabama, which is a matter of public record. New York,
I think, has 3,700 to 4,000 Negro schoolteachers with the same number
of Negro population. So you have about three times as much op-
portunity, as professional teacher, in Alabama to acquire employment
as you do in New York.

Mlichigan, I understand, has 450 Negro schoolteachers for a popula-
tion of 90,000 to 100,000 Negro schoolchildren. On that basis, pro
rata you might say that if Michigan had the same number of Negro
pupils as Alabama does, 237,000, I believe, they would have about
1,600-hey would have, well, not that many-100 or 1,800 school-
teachers whereas Alabama would have, Senator, I may be off with my
figures a little bit, but it is pretty close, around 12,000.

We feel that a Negro professional person has more opportunity
in Alabama than he does in Michigan, pro rata.

Senator HAaT. Would the Senator permit me to comment now
that the State has been introduced

Senator TnuRoMOND. If it is necessary to comment.
I will be through in a few minutes if you want to wait. If it is

urgent--
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Senator HAr. Many Negroes leave Alabama to go to Michigan.
Governor WALLAE. Senator, that may be true but they don't go to

Wyandotte, or Dearborn.
Senator HATr. No, they don't.
Governor WALLAC. Negroes can't live in those towns in Michigan.

There is not a single city m Alabama that a Negro can't live in. If
anybody ran for office in Alabama on the theory on the proposition
that we are not going to let Negroes live in this municipality, we
would form a lunacy commission and send them to an asylum.

Senator THURMOND. You say there are two towns in Michigan
where Negroes cannot live

Governor WALLACE. I understand that is the case: Dearborn, Wy-
andotte, and Owosso. In fact, the mayor there runs on a segregated
platform.

Senator THURMOND. Let's move on.
Senator HART. Let's not.
The CHAIRMAN. We are going to have to ask our guests to please

- refrain-to be as quiet as possible and to cooperate. We have a large
audience. It is difficult to hear. I know you will cooperate. We are
glad to have you here. Please help us out in these hearings.

The Senator from South Carolina will continue with his questioning
on the thesis that two wrongs make a right.

Senator THURMOND. Governor Walface, isn't this bill before us
now-

GovernorTVWALAE. Senator, excuse me a moment.
About the schoolteachers, let me say that Georgia has 12,000 Negro

schoolteachers, and South Carolina 8,000 or 9,000. There are just
professional opportunities for Negro schoolteachers in a segregated
South that do not exist in some of the other States of the Union. We
feel that is quite significant.

Senator THURMOND. Aren't the opportunities better for the Negro
in the segregated South than they are in the integrated South, and
isn't that illustrated and proven by the very fact that you have just
stated

Governor WALLACE. In my judgment, yes. In fact, he is better off.
Senator THURMOND. Governor Wallace, an effort has been made for

the last several years to go into the public schools and other public
places on the theory that there must be equality, in other words, that
there must be public desegregation, and that where the Stace has any-
thing to do with financing the particular agency then it must be up
to the public.

But isn't this particular bill an effort now to go from public integra-
tion to private integration because here the State has nothing to do
with this private property. It is an individual's own property; it is
his store, his restaurant, his barber shop, his beauty shop. It is his own
private property, just like his home.

Governor WALLACE. Yes, Senator.
Of course, as I said a moment ago, if you want public desegrega-

tion, you force private integration. The theory now that they are
going on is that a store has an investment with the State in that it
gets police protection and fire protection. But that also goes for a
private club. If a private club catches on fire in a city, they will also
give it police protection.
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I believe under the provisions of this act you can go into a private
country club, or any other club, and say that interstate commerce is
involved they are traveling in interstate commerce, and they could
be forced to be admitted.

Senator TiIUROND. Governor Wallace, do not some restaurant
owners have a restaurant downstairs and have their home above it,
and under this bill would they not be forced to take anybody who
wanted to be served, and this might create disorder and trouble for
the family above, and might disturb them in their rest or whatever
they were doing?

Governor WALLACE. That is correct. Although, as I said yesterday,
I believe the Attorney General says that this bill probably won't affect
some small businesses. But he goes further and says it is a moral issue.
If this is a moral issue, I don't see how you can exempt small businesses.
If it is a moral issue, it is a moral issue.

Of course, I don't think it is a moral issue. I suggest it is a political
issue.

Senator THURMOND. I might state that Mr. Marshall, Chief of the
Civil Rights Division in the Department of Justice, testified that it
will just about cover all businesses. I believe that was the week before
you came here.

Governor WALLACE. It will. In fact it will cover more businesses
than probably they intimate at this time. I think the purpose of it is

U to cover all businesses, and let the Federal Government take over and
control everybody's property.

I don't say that is the thought of those who supported the legislation
but that is the way it will be interpreted by the court system of the
country when the time comes for the various provisions and cases
arising thereunder to be adjudicated.

Senator THURMOND. Governor Wallace, isn't it a fact that some
beauty operators have their business in their home; they just set aside
one room and they even let their customers sit in their sitting room,
and they serve them in a room in their home?

Governor WALLACE. That is correct.
Senator TiJRMnOND. Would this not force those people, against

their will, to serve people in their homes, so to speak, if this bill
passes?

Governor WALLACE. Yes, sir. Under this bill, in my judgment,
that could very well happen and would happen.

Senator TInRMOND. Governor Wallace, I want to ask you this ques-
tion: Down South and other parts of the country where they prefer
segregation, is it an insinuation that there is an inferiority or is it
brought about because it brings about the most law and order, it is
the wishes of the most races, and it is for the best interests of the pub-
lic in general

Governor WALLACE. Of course, we people in the South, you know,
have a system that was practical and sane and sensible and had some
commonsense to it, and we did have peace and tranquility, and it is
true that people of the South didn't have as much of the economic
goods of the order of this country as other parts of the Nation. That
was not the fault of segregation. It was the fault of discrimination
imposed after the War between the States.

It ought to be the eternal credit of the people of the South who
pulled themselves up by their own bootstraps that they brought the
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Negro along with them. We lived in peace and tranquility for many,
many years and I would like to say if I were a Negro I would resent
the 1954 decision of the Supreme Court because that decision, in effect
said, "You are inferior, and you cannot get a good education and
you cannot develop unless you mix with whites." That decision
actually branded the Negroes inferior. I would resent that if I were
a Negro.

Senator THURMOND. Isn't forced integration an admittance on the
part of those who want it most, desire it most, and take action to en-
force it, that there is an inferiority when those who favor segregation
for their own reasons feel that there is no inferiority but feel that it
is better under certain circumstances for the races to be segregated I

Governor WAL ACE. Why, sure. People who say we must mix with
other people in order to develop and mature and develop our per-
sonality, that admits inferiority.

But segregation in the South-in other words, I can't send my chil-
dren to a Negro school, and they can't send theirs to mine; in my
county, for instance.

In other words, if my child tried to go to a Negro school we are
opposed to that as much as the Negro going to the white school. I
can't send my child there if I want to, but they can't send theirs to my
school. It works both ways.

I think there is nothing sinful, immoral, or irreligious about segre-
gation: that is, since it is based on what we consider to be in the best
interests of everybody concerned. I would like to repeat again, it
is repetition, I think anybody who segregates any human being because
he dislikes them or because he hates-let me say this: Segregation is
not. synonomous with hatred.

A lot of the leftwing propaganda mentions hatred and says hatred
has no place in our order. And they mention segregation. I have
found more downright ill feeling right here in the city of Washing-
ton than I have ever found in any city in Alabama. I have never
heard people in Birmingham, Ala., or Montgomery, Ala., talk about
opposite races as I have heard them talk here.

We have never had a football game, we never have had anything to
happen in Alabama as has happened in this city of Washington which
is a personification of the dream of total integration. You can't have
a football game here, an Ohio football game, without 500 or more
people being injured.

I would like to say that the people in Washington, I don't think
they know that yet because I don't believe it has been in the Washing-
ton papers, but it was in the papers in Alabama.

Senator THURMOND. Yesterday you told how you had helped the
Negro people. You stated you had been a trustee of a Negro
college, I believe.

Governor WALLACE. Tuskegee Institute.
Senator THuRMONDm. Tuskegee Institute, one of the finest Negro

colleges in the United States. And you mentioned that you had taken
other steps to help Negro people.

Many people in the South have helped Negro people. I have
loaned and given many of them money to go to college and school.
I have defended them as a lawyer without charge when they could
not pay, and have done other things.
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And yet those of us who favor a choice, not necessarily segregation
but a choice, leaving it to each State to determine what the people of
their State think is best, have been stigmatized by such papers as the
Washington Post, New York Times, and others.

I want to ask you, do you feel that the liberal press of this country
is performing its duty to the public when it pursues such a course
as that and tries to insinuate hatred on the part of southerners or
northerners or others who wish to leave these matters to the State
as the Constitution provides

Governor WALLACE. Senator, in fact, these papers that you are talk-
ing about seem to be so trite in their opinion about everything, but
they have been wrong. They were wrong about Mao Tse Tung, they
were wrong about Castro, and they were wrong about Ben Bella, and
they are just as wrong about the matter of segregation and hatred.

In fact, I made a statement yesterday that some of our liberal
visitors here laughed at, but I doubt if they-I would be glad to have
them come to my county with me and see exactly how we get along
and how people respect each other, and how we have lived in peace and
harmony and continue to do so, and how every effort the whites make
for educational opportunities within our country and city is made for
the Negroes as well and vice sersa.

I would be glad to carry them with me. They would have to pay
their own expenses, I reckon.

Senator THURn OND. Governor Wallace, isn't it a fact that the
Negroes of Alabama have as good opportunities or better for educa-
tion than those in New York?

Governor WALLACE. I would put our Negro high schools and Negro
colleges in Alabama beside any high school in New York, any college
in New York: for instance, Tuskegee Institute. I would put it next
to any Negro college in America. And it is operating under a State
charter. Even though it is a dire institution, in that it receives money
from many, many sources, the State of Alabama out of the goodness
of its heart, even though it is not a public school, gives it $600,000 a
year.

That will be increased-I believe it was $575,000, but there has been
a recommended increase this year, and I would like to point out that
that institution is not a public institution, a quasi-public, but we give
it over a half million dollars a year.

Senator THURMOND. Governor Wallace, isn't it a fact that students
who attend the public schools in Alabama attend with more peace and
more tranquility and a better feeling than those do in New York under
the pressures under which they operate in this forced integration
manner with a great many who do not approve of it

Governor WALLACE. I wish you could make an objective survey of
the Negro high schools in Alabama, and then make one of an inte-
grated school here in Washington or New York. Just make an objec-
tive report. You will see that Ngroes themselves, the school students
themselves, enjoy segregated facilities in Alabama. In fact, we have
some of the finest Negro schools in the United States in Alabama.
And that goes, of course, for your State too.

Senator THURMOND. Isn't it a fact until these outside agitators
went to other States and began inciting riots, creating demonstrations,
and tending to divide the people, that there was a fine brotherly feel-
ing and a genuine interest in the members of the other race
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Governor WALLACE. Yes; that is correct, Senator. And might I
say even at this moment, which is commendable, the race relationships
in Alabama, in Birmingham, are today better than I have found where
I have visited in other parts of the country. I commend both races
in Alabama for the fact that they have been very restrained during
all of this agitation and tension that has existed caused by people who
interfered because, in my judgment, they are only interested in it for
other reasons, as I statedbefore.

Senator THURMOND. Governor Wallace, do you not feel that the only
way that will be a lasting way to have an integrated place, barber shop
or business on a private establishment, would be for the change to
come in a voluntary manner: that those who own the business and
those who patronize it wish to do it in a voluntary way, as was pointed
out here last week in a certain town up here in Maryland, and that if
it comes in any other way, such as a law that forces the owner of a
business to serve those or sell to those he doesn't wish to, that a divi-
sion and tension will be created and instead of bringing people to-
gether it will tend to divide them?

Governor WALLACE. In fact, I think everybody knows that in their
hearts, that this matter of force is already dividing the people of this
country, which is regrettable indeed-especially force on the people of
the section from whence I come. We just don't like force. In fact,
our whole history shows that, and our whole background. I don't like
it myself. I am going to do the best I can to resist it and I have no
apologies to make for it.

I will say if this passes and becomes a law it will virtually take a
good part of the U.S. Armed Forces, it is going to take a good part of
the U.S. Armed Forces to enforce it if they intend to enforce it. In
my judgment this legislation is going to make law violators out of
everybody in the country-not everybody, but almost-I would say a
majority of the people of this country.

Senator TmURMOND. In other words, if this bill should become law,
it will practically require a Federal gestapo to enforce it because it is
against the wishes of the people, and as Abraham Lincoln said, "With
public opinion you can do anything, and without it you can accomplish
nothing.'

Governor WALLACE. It is unenforceable without a police force.
Senator THURMOND. How is that?
Governor WALLACE. It is going to be unenforceable without a huge

police force that is going to have to spend all their time trying to com-
pel people in beauty shops and barber shops in Alabama to integrate,
instead of putting their minds on Cuba and other matters-putting
first things first and last things last,

This legislation is not enforceable. There is just not any reason
for the central government, the Federal Government here, to pass any
such legislation. If the State of Pennsylvania wants to pass it, or the
State of Michigan, that is a matter for the States. If the State of
Alabama does not want to, it ought to be left to the States of the
Union.

Senator THamMOND. In the first place, Governor, isn't this legisla-
tion unconstitutional?

Governor WALLACE. Of course, in my judgment, it is unconstitu-
tional. I believe the present Supreme Court would declare it. uncon-
stitutional, and that is saying a lot.
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Senator TiHURMOND. As far as thy have stretched the Constitu-
tion-

Governor WALLACE. As far as what?
Senator TIjURMOND. As far as they have stretched the Constitution,

even they would hold this particular bill unconstitutional.
Governor WALLACE. As far as they have stretched it and thrown it

out the window and every other thing, you might be able to say, I don't
think the present Court would declare this act constitutional.

Senator TIUaUMOND. Is this legislation wise even though it is con-
t itutional, or should be held constitutional?

Governor WALLACE. It is not even wise in my judgment if it were
constitutional, the matter of using force by the Federal Government
to tell people what to do with their private property. It is almost
unthinkable. In fact, it is hard to imagine a bill introduced in this
country such as this.

Senator THauRMND. Assuming this legislation is constitutional,
which you say in your opinion it is not, and assuring it is wise, which
in your opinion you say it is not, is it necessary ?

Governor WALLACE. It is not necessary at all. It is unnecessary.
In fact it is a political piece of legislation in my judgment, as I have
already said.

Senator TIr MMOND. Is this legislation practical ?
Governor WALLACE. No, sir; it is not practical.
Senator THuRMOND.. Governor, if this bill should be passed, do you

think this is going to bring an end to demonstrations?
Governor WALLACE. No, because they say now they must have com-

pensation. Of course compensation must come from, I would say,
redistribution of property. I think this is leading up to it. They
said in 1957, if you pass a Civil Rights Act, what it is going to do.
Well, we were not satisfied with the 1957 act. We come back with
other acts. If you pass this act, in my judgment you are going to
have a clamor for more legislation by this minority leader group :f
the mob leadership, because they will never be satisfied. I think the ir
whole purpose is to create chaos and to disrupt internal conditions in
this country. I don't think there is any way to appease them.

Let me make this statement: We have a man, Mr. Chairman, Father
Foley, who is a member of the Civil Rights Advisory Commission in
Alabama. He is an integrationist. He serves on that advisory com-
mittee in my State. He advised Martin Luther King publicly-it
was in the press in Alabama-that he shouldn't hold demonstrations
in Birmingham.

And Reverend King, according to Father Foley, in a direct quote-
and he is from Springhill, Ala., and is a proven teacher at Sprnglill
College in Mobile-he said that Reverend King said:

We have got to have demonstrations because the treasury is empty. So we
stuck policemen and injured 69 people and burned down buildings and slashed
and destroyed property of the cities.

In fact two buildings were looted and burned and the demonstrators
refused to let the firemen come in and put out the fire. They stoned
the firetrucks and cut the hoses and a whole city block in Birmingham
almost burned to the ground.

Father Foley said Reverend King said the treasury was empty.
Of course, Y. T. Walker came out later and said Father Foley was a
blatant liar. But I believe Father Foley.



CIVIL RIGHTS--PUBLIC ACCOMMODATIONS

That is the situation we had in Birmingham, "The treasury is
empty, and we have got to have demonstrations." I resent the fact
that people have demonstrations in Birmingham because the leader
says the treasury is empty. And I can tell you that restraint of the
people in our part of the country has been commendable, but there is
no use in carrying this thing too far, because after all there is a break-
ing point to their patience. I think you gentlemen know that, too.

Senator TrivtMOND. Governor Wallace, wasn't it said by those who
pushed the civil rights bill of 1957, "Pass this bill and take the real
civil rights away, and we will have no more clamor for civil rights."

Wasn't that promulgated then
Governor WALLACE. Yes, sir.
Senator THIURMND. And the effort was made to make the Congress

and the public feel that if we just pass that bill, then there will be no
more desire or effort to try to force civil rights.

Governor WALLACE. I understand the 1957 act was for the purpose
of investigating bowling conditions. Is that correct? I am not too
sure about that. Of course, as you know-

Senator THuRmoND. That was one of the main features.
Governor WALLACE. They went into every phase of activity in the

country.
Senator THURMOND. That is where the right of trial by jury if you

remember was denied people. The Constitution says if a man is
charged with a crime, he is entitled to the right of trial by jury. The
1957 act provided that if he were brought up on contempt that if the
punishment were more than $300 or more than 45 days, he could get a
trial by jury, otherwise he could not. The Constitution made no ex-
ception, and therefore that is the reason I took the position then that
that was a violation of the Constitution, and that is the reason I talked
as long as I did on the bill. I wasn't talking against the Negroes. I
have no hatred against Negroes. I get along with them well and I like
them, and Iwill help them.

But, the liberal press of this country has tried to portray me, and
other members from the South in the Congress, and people generally
who have tried to pursue a course they have felt is best for both races,
as being bigots and as being racists and as being people who want to
take advantage of others. Is that not true

Governor WALLACE, That is true. In some of these same papers you
are talking about are the ones who brought Castro to power because
they said he was a great man. But you know they either were mis-
taken or they deliberately brought him to power, I don't know which.
But anyway he came to power and they gave him moral support.

On the matter of the jury business Senator, this bill as I under-
stand, of course, injunctive processes I believe would be used to en-
force the provisions of this act. And, of course, injunctive processes
are for the purpose of avoiding jury trials.

In fact, there has been a calculated attempt in this country to abolish
jury trials in the matter of civil rights cases. I can't think of any-
thing that is more a civil right than a man to have a trial by jury. I
think if you will study American history that is one reason the Ameri-
can Revolution was brought on because the colonists were tried by con-
tempt processes instead of jury trials because they were being'turned
loose by the juries and so they resorted to the contempt processes.
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I would say a man could be sent to a penitentiary here under this
bill, a Federal penitentiary without a trial by jury. I thin- that is
one of the most dangerous trends in this country is trying people with-
out a trial by jury.

Senator BAmiTr T. Governor Wallace, isn't it true that under this
bill we are considering that there is no provision for trial by jury?

Governor WALLACE. No, sir.
Senator BARTLETT. And a man could be sentenced without a trial by

jury
Governor WALLACE. A man could be sentenced without trial by jury

under the general contempt statute which says only the judge must
not abuse his discretion in providing the sentence. It makes the judge
the prosecutor, the judge is the prosecutor and the judge, nd lie is
even the witness in the case.

I believe, although I could be incorrect on this, I am not sure, since
my troubles with the Federal courts I can't do too much practicing
in the Federal courts anymore, you know I have been tried in them,
let me say that I believe the Supreme Court has upheld 3- and 5-year
sentences without trial by jury. Anyway they have upheld sentences
involving much punishment.

Senator THrBMOND. Governor, do you think if this bill should pass
that it is going to end the racial troubles and stop those who are try.
ing to divide our people who have incited these riots and created these
demonstrations from going any further?

Governor WALLACE. No; this is not going to solve the problem, and
I don't believe that there are many people in the country who feel that
it will. We are going to have to approach these problems more
realistically in their solution.

I mentioned yesterday something, for instance, the money we spent
in Mississippi could have been spent to build Negro trade schools,
segregated trade schools, if you like. But at least 10 could have been
built that would have trained thousands of Negro youth to take their
place in this modern complex society in which we live.

Of course, the money was spent putting one man in one place just to
show the State of Mississippi that it could be done.

Senator THURMOND. Governor Wallace, do you feel that if this bill
passes, and two or three other civil rights bills pass, that that will
end the trouble?

Governor WALLACE. No.
Senator THURMOND. Isn't there t desire on the.part of those, and

a sinister motive on the part of those who are creating these demon-
strations now, and stirring up the Negro people now; isn't there a
motive on their part to divide our people?

Governor WALLACE. The people who are involved in stirring up-
not everyone is involved but the Communists---

Senator THURMOND. Not all of them are participants. I mean those
who are leading these demonstrations, like Martin Luther King, of
the Southern Educational-

Governor WALLACE. You could pass every one of these acts at this
session of the Congress, and I will tell you that there will be some-
thing else they will be demonstrating about next year because the
treasury might be bare again. And it is a good way to replenish the
treasury, to have marches and demonstrations.
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Senator THURMOND. Do you believe the passage of civil rights bills
is going to satisfy such leaders as James Farmer with the CORE
organization, Committee for Racial Equality?

Governor WALLAC. He has already said(
Senator TiulMoNI). Incidentally, I think it would pay this commit-

tee to look into the record of this CORE organization and also Mr.
Farmer.

Governor WALLACE. In fact, I think it would pay you to look into
the directorship of CORE, and see how mny membenrs-I have just
asked this committee to ask for the Comnunist-front organizations
of members of the advisory committee of CORE.

I think it would be good to look and see if they are in the Com-
munist-front organizations. I think you will find that they are. In
fact, it is my best judgment that you will. I think your office has
some information to that effect, does it not, Senator ?

Senator THURaMOND. We have a greai deal of information. I won't
try to say here what we have.

Governor Wallace, how long were you on the bench in Alabama ?
Governor WALLACE. Six years. Six years.
Senator THURMOND. You have a very fine record there as a judge,

being an able judge, and sincere judge, an honest judge, a judge whom
the people respected-the white people and the Negro people.

Again, I want to ask you, in your opinion as a judge and as a lawyer,
is this legislation constitutional and should it be passed?

Governor WALLACE. No, sir; it is not constitutional, and it is not
going to help ease tensions in the country. In fact it is going to create
tensions. 1 ou mentioned that I was a judge. In tact, one of the lead-
ing NAACP members and demonstrator lawyers in Alabama pub-
licly stated in my court after trial on 60-odd cases regarding compen-
sation lie had never been treated any fairer by his clients in my court.
That is the way I operated.

This will not ease tensions. It will increase tensions.
Senator THIURMOND. Do you believe in equal justice for all people

regardless of their color-white, Negro, tan or otherwise?
Governor WALLACE. I believe in equal justice, and I would chal-

lenge this committee, this chairman, to contact the leading Negro
lawyers of Alabama who have been involved in integration suits and
otherwise, who have been in my court, and ask them what type treat-
ment. did you receive from Governor Wallace when he was a circuit
judge.

I will rest my case with that statement.
Senator THiiu oND. Do you believe in equal educational oppor-

tunities, in equal economic opportunities, and equal political oppor-
tunities for all people

Governor WALLACE. Of course I do. Yes.
Senator THURMOND. And simply because you think the people of

each State ought to be allowed to handle their social problems, and
determine what is best to preserve law and order, and prevent riots
and dissention and tensions does not indicate that you in any way favor
discrimination on the part of or against any people

Governor WALLACE. No, sir. I'm not against any people because of
their color. Of course, this is repetition. I believe that God made
everybody and I'm one of these fellows who, as I said yesterday, I'm
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not one of these intellectuals who think there is no God. I think there
is one. In fact, I know there is one. And I believe that He made all
of the human family and that He loves all of the human family, and
that anybody who mistreats anybody because of color, knowingly, I
feel sorry for him.

Senator THiUatMoN. Governor, I want to express my deep appre-
ciation to you for coming here and for the frank and courageous
testimony you have given to this committee and to the American
peopl.e.

Governor WALLACE. Thank you.
Senator T'URMOND. Thank you, Mr. Chairman.
The CHAIRMAN. Governor, I hope you don't believe or want to leave

the implication that we are here to investigate your integrity as a
judge or lawyer. We are here to consider a piece of legislation.

Governor WALLAct. I suppose I-
The CItAIRMAN. I am sure you are a pretty good lawyer and I am

su re you were a good judge.
Governor WALLACE. Thank you Senator.
I have read so much of the leftwing press. I reckon sometimes it

puts me on the defensive.
The CIIARMAN. The Senator from Oklahoma, do you have any

questions
Senator 3MoRON.Y. I have no further questions.
The CHAmuAN. The Senator from Texas?
Senator YARnonouon. I have no questions, Mr. Chairman.
The CIIAIRMAN. The Senator from Michigan.
Senator HART. Governor, you introduced a very solemn note in your

conclusion. It has such delicacy about it for I think we are all a
little sensitive in attempting to be theologians. I certainly would
not have raised the question had you not concluded on such a solemn
note.

It is your belief, you say, that God made us and loves us all-
Governor WALLACE. Yes, I believe that.
Senator HART (continuing). And there is an eternal destiny for us?
Governor WALLACE. Yes.
Senator HAwr. What will heaven be like? Will it be segregated?
Governor WALLACE. Of course I don't think that you or I, either one,

know what heaven is going to be like, Senator.
Senator HART. I can't hear you.
Governor WALL A. I say that I don't think that you or I, either

one, know exactly what heaven is going to be like. But I do have
faith that there is an eternal destiny for all of us.

But of course God made me white and you white and He made other
people black. That is His handiwork. In effect, He segregated us.
I'm not a theologian now. I do say that sin emanates from tlhe heart.
If I do something because I despise someone, then that is one thing.
If I do something because I think that is what is in his and my best
interests, that is another thing.

I believe that Negroes and whites segregated in Alabama is in the
best interests of both groups. I believe that. Therefore there is
nothing wrong with it.

If I believe that the Negro should be segregated because I hated
him, I think that would be sinful because I think anyone who hates
any human being because of color he ought to be pitied.

21-544---63-pt. 1-33
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Senator HART. As you say, God loves him.
Governor WALLACE. Yes, He does,
Senator HART. Then it would be presumed, though again we have to

acknowledge we are not theologians--
Governor WALLAC. Yes.
Senator HART. That in heaven we shall be one family under a lov-

ing Father, permitted to go where we want, and if we consume food
in celestial circles, eating together. Isn't that a logical concept of a
loving Father

Governor WALLAE. Well, Senator, let me say this: We could pro-
long an argument about segregation according to the Bible, and we can
show many instances, I suppose some people can, of segregation being
practiced in Biblical times. But there wasn't any integration or seg-
regation of schools or restaurants as we know of them from the days
of Christ. I don't think that there are any teachings and social in-
tegration. In fact there is no mention about schools that I know of
in the Bible. Therefore, I think they would be segregated because
we feel it is in the best interests, that there is nothing irreligious
about it.

I think sin emanates from the heart.
Senator HAwr. I acknowledge that I make comment in an area

where a person must be very tentative and very reserved and re-
strained m comment. But I could not resist a response to the last
note that you made in your comment to Senator Thurmond.

You insisted, as I'm sure you believe deeply yourself, that you
wanted to do justice to the Negro, politically and otherwise. What
is the Negro participation in State government in Alabama?

Governor WALLAE. Negro participation in State government is
pretty active. He votes.

Senator HART. I had in mind what offices does lie hold by appoint-
ment at your hand?

Governor WALLACE. I'll say this Senator, that in Alabama's history
more Negroes have held office in Alabama during its history than have
held office in Michigan.

Senator HART. The clock of history is 1963. What does he hold by
appointment at your hands today ?

Governor WALLACE. Depending on swings back and forth as to hold-
ing office. Negroes run for office and can run for office. But I still feel
that people should be elected on the basis of what the electorate wants.
I don't think we want to force people into public office.

But Negroes participate Senator, in every election that we have.
And we have numbers of Negroes on school boards, Negroes on execu-
tive committees. I don't know of any mayor or members of our legis-
lature who are Negroes.

Senator HART. Do you know any Negro that you have appointed to
office?

Governor WALLACE. Yes, I do.
Senator HART. Who is he?
Governor WALACE. I appointed about a hundred Negroes to office.
Senator IHAT. What office?
Governor WALLACE. Notary public. I haven't appointed any Neg-

roes to office, no, sir.
Senator HART. You have not?
Governor WALLAE. No, sir; I have not.
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Senator IHArT. I thought you said you did.
Governor WALLACE. I did. I mean-well, the notaries public I tako

that back. I did appoint some. I appointed a hundred. I appointed
notaries public. They are offices and you have to have trust and con-
fidence in the persons you appoint.

Senator HART. Is ityour opinion that you are cooperating in offer-
ing political opportunity to Negroes in Alabama by assuring them if
they send a dollar they can become a notary public

Governor WALLACE. Of course you asked me had I appointed any-
body, any Negro to office. That is an office. I didn't mean to be face-
tious about it. That is an office in Alabama. I have appointed people
to that office.

Senator HART. What is the function of a notary public?
Governor WALLACE. A notary public, as you know, is a man who

takes oaths, affirmations, and of course notaries public are very im-
portant in ouir State because it is hard to carry on any business or com-
merce withoutnotaries.

Senator IIARr. Any Negroes in the court system of Alabama
Governor WALLACE. Our court system is elected by the people.

They can run.
Senator HART. Are there any in office?
Governor WALLACE. No, but they can run for office.
Senator HALwr. What about some offices they don't run for? Are

there any Negroes in the State police system of Alabama?
Governor WALLACE. Not in the State police system. No, sir. Not in

the State police system.
Senator HART. What about the prison system of Alabama? They

don't run for office there either.
Governor WALLACE. We have many Negroes there. Are you talking

about Negroes in prison? I wasn't trying to be funny. I thought you
were making a facetious remark, that you have them in prison.

Senator HARr. No; I was very serious.
Governor WALLACE. We have a number-
Senator HART. I'm trying to find out to what extent you in Alabama

have done anything about this.
Governor WALLACE. There is no use for you and I to sit here and

prolong this matter because Negroes-there are not any Negroes hold-
ing office in the legislature nor in the State police force nor any
judicial system of Alabama. But there is nothing to prevent them
from running for Governor, nothing to prevent them from running
for the legislature, nor running for the judicial system of Alabama.
I don't think we ought to advocate forcing people into office because
of color.

Senator HART. Governor, this matter of running for office, then,
involves votes.

Governor WALLACE. Yes.
Senator HART. Who appoints the voting registrars in Alabama
Governor WALLACE. The agricultural commissioner and the Gov-

ernor appoint one, and the State auditor appoints one.
Senator HART. Included in your answer that you never appointed

a Negro to office is you have never appointed a Negro to be a voting
registrar?

Governor WALACE. No; I have not. No, sir. I have never ap-
pointed one.
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Just a moment; I haven't appointed any registrars. They don't
come up until October.

Senator HART. What is your thought with respect to introducing
a Negro to the voting area by way of appointment of a registrar?

Governor WALLACE. I don't think that has anything to do with it.
I'll say this to you, Senator, that I don't intend to appoint any Negro
as voting registrar at this time. But I don't say that I will not.

You see, I appoint registrars, as you know, we folks in politics
usually appoint people who support us. It just so happens that the
Negroes didn't support me in this last election.

However, let me say this, and-
Senator HARr. I figure it was a very discerning vote from what

I have heard here.
Governor WALLACE. In 1958 the Negroes supported me for Gov-

ernor. I received their total bloc vote in 1958. But I did not re-
ceive it in 1962.

But even at that, I have submitted a budget to the State legislature
to give the biggest increase to Negro education in any comparable
period in Alabama's history, a 22-percent increase across-the-board,
$600 average teacher salary increase for every Negro schoolteacher in
Alabama.

Senator HART. Governor, I hope you review the bidding between
now and October and see if some of these Negroes whom you describe
as friends of yours might not be qualified for appointment as a voting
registrar, because I am disturbed at the percentage of registration,
white and Negro, in so many Alabama counties. You are more
familiar with them, I am sure, than I.

Governor WALLACE. Yes, sir.
Senator HART. To tell the Negro he has these opportunities and

then to look and see what in fact the voting registration list disclosed,
is sort of whistling in the wind.

How many counties are there in Alabama
Governor WALLACE. Sixty-seven.
Senator HART. In about a third of them there is less than 15 per-

cent of the Negroes registered ?
Governor WALLACE. Yes, sir; Senator. There are, as I told this

committee yesterday, I was in a store the other day and there were
three ladies, white ladies, who said that I am glad you were elected. I
would have voted for you had I-if we were qualified to vote. So, we
have a lot of white people who are not qualified. They don't present
themselves for registration. A lot of Negroes don't do the same thing.
A lot of Negroes can't qualify under the simple test that we give in
the State.

But, Senator, let me say this: that every Negro that has been
turned down in Montgomery County, because of being unable to pass
the simple test given to them that is forced by the voting rules of
the Federal courts, whereas every single one of the whites who were
turned down are still turned down. No one forced them on the rolls,
but they did force the Negroes on the rolls.

Senator HART. I sense the stepped-up activity by the Department
of Justice in terms of voting suits in Alabama will cause some
complaining.
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Governor WALLACE. That is right and most everyone they have
forced upon the registration rolls could not qualify under the laws of
the State in an objective application of the test to the Negro.

In fact, one person was forced upon the polls, the rolls, who in
answer to the question, "Would you bear arms in defense of this coun-
try ?" and he said "No." He just didn't understand the question.
I don't think the matter-

Senator HART. I have seen some incredible answers that have been
accepted by voting registrars, too.

Governor WALLACE. Senator, we don't have a utopia-
Senator HART. This is an area as I say we could discuss at length.

I am sure I can't persuade you to my point of view. I rather assume
I have a rather fixed attitude on this, too. But I was disturbed addi-
tionally by your insistence that if this bill became law, we would need,
as you put it at one point, an Army to enforce it, or something like
that?

Governor WALLACE. Yes, sir.
Senator HART. What would your attitude as the chief executive of

Alabama be with respect to the compliance by the people of Alabama
with this law?

Governor WALLACE. With this law I
Senator HART. Would you help or harm the effort to enforce it?
Governor WALCE. I wouldn't make any effort to help enforce it;

no, sir. In fact, I think this is the type of legislation that creates
situations in this country-well, you can have other demonstrators, too,
you know. But I wouldn't make any effort to help enforce this act.
In fact, it wouldn't be my-

Senator HART. Would you encourage compliance with the law?
Governor WALLACE. I wouldn't urge compliance with it.
Senator HART. You wouldnot?
Governor WALLACE. I would just go ahead and be Governor of

Alabama and let the Federal folks force the compliance of this. I
wouldn't encourage compliance with it; no, sir. I want to be frank
with you and tell you the truth. But, of course, that doesn't indicate
that Iam advocating disobedience of the law. It is just that it is not
my responsibility to make speeches and urge compliance with Federal
statutes.

If a man doesn't comply with one, that the district attorney and the
Justice Department's matter of seeing it is enforced.

Senator HART. I have never read the oath of office given the Gover-
nor of Alabama. Does it not have something to do with maintaining
law and order ?

Governor WALLACE. Yes, sir; uphold the laws of the State of Ala-
bama and the Constitution of the United States. But it doesn't say
that the Governor of Alabama has to go out and ask for strict com-
pliance with any statute, if a man violates the statute it says that he
himself must obey the law. I would not advocate disobedience of any
law.

Senator HART. Governor, I would like to make a comment that does
not require an answer. It is raised by your suggestion that in Michi-
gan if we look around we will see acts of discrimination there, too.
This is quite true. I think I have tried since I have been in Congress
to understand the irritation and annoyance that a southern Member
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must feel when a northern Member gets up and talks about voting dis-
crimination, schools where children who play together are not per-
mitted to go together, and the denial to the Negro of public facilities
paid for by all. I do my very best to understand the resentment that
must occur to a southern Member of Congress because he knows that
in those areas from which we are sent there is discrimination, too.

I would like to make the point that I have made this point at home.
I have said that ours is a sophisticated form of discrimination. Yours
is a hard-nosed form. But I am not at all sure which form is the more
offensive to the Negro. He doesn't expect to be invited to the party
in the South; he is invited in the North, and then many times made to
feel miserable.

But, we are wrong both ways. We are wrong both ways. And the
emphasis in the North is on housing and job discrimination. In the
South it is in an area which I think is more basic, it is this business
of just being permitted to vote, this business of being permitted to get
a cup of coffee.

For the life of me, I don't see what a Negro parent can do if he
was a member of the Armed Forces, had grown up in the North, was
assigned to duty in the South, and had to take his family there; I just
don't know how a parent explains this problem to a child.

No longer can you feel free to go here, there, and elsewhere for ac-
commodation, for creature comfort, for any variety of things that are
much more basic than the irritations I find in the North.

But, I agree with you that this is a problem the country over. In
the North it is a sort of person-to-person discrimination; it isn't public
policy. And in a way the northerner can do more about curin it, I
suppose, than the southerner, because the northerner can cure itby his
own personal conduct. He isn't inhibited by any public prohibition
against association.

Sp, our exchange has been, I am sure not disagreeable, but we have
not been in agreement on anything until this point. I just want to con-
clude on that.

Governor WALLACE. Senator, thank you. I wouldn't think you want
me to endorse you. Anyway, let me say that I agree with you this
much-Mr. Chairman, if you don't mind my saying this to the gentle-
man-you said that we have hard-nosed public policy, but at least we
are open and above board about it. A Negro knows where he can go
and a white knows where he can go. But he doesn't know where he
can go in Michigan, because he may be embarrassed. We are not
hypocritical about it.

We have said to the world we believe and practice segregation, and
in many parts of the country, including your State, you say "We are
for integration," and then you practice segregation. I think that if
there is anything devious about any of it, it is more devious in your
State, if it is like you say it is, than it is in Alabama. We are open
and above board about it.

Senator HART. It isn't devious in terms of public policy. The public
accommodations law of Michigan is more insistent upon the equality
of treatment than the law that we are considering here. Individuals
in the North many times preach a much better game than they play.

Governor WALLACE. Yes, sir.
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Senator HART. This is the sort of thing that must infuriate the
southerner--the white southerner.

Thank you.
The CIIAIRMAN. The Senator from Vermont.
Senator HART. Mr. Chairman, may I be excused? At 10:30 the

Committee on the Judiciary opens consideration on other aspects of
this subject.

The CILHAmIAN. You may be excused.
Senator PRoUTY. Governor, had I been born in a section of the

country where segregation of the races has been a custom for a great
many years, it is entirely possible that I would have views different
from those which I possess.

On the other hand, had I been born a Negro, I am sure I would
feel highly incensed over the fact that I had been denied rights which
are available to American citizens generally.

Let me say initially, while I think you were entirely wrong in your
efforts to prevent the entrance of two students to the University of
Alabama, I do highly commend you for making very certain that there
was no rioting or bloodshed of any nature in connection with that
entrance. I think you deserve a high degree of credit for that.

Governor WALLACE. Thank you, Senator.
Senator PROUTY. I might say, also, that I share your concern about

some of the foreign policies of this administration, particularly as they
relate to Cuba. But I don't think that is germane in this particular
discussion.

During the testimony of various witnesses, maintaining your point
of view, it has been suggested that some of the leaders of the Negro
groups had a Communist relationship at one time or another.

I hope, Mr. Chairman, that some of these people will be invited to
testify before the committee, and I hope, also, that they will be per-
mitted to testify under oath in order that we may bring all the facts
out.

Such a procedure is important, because the reputations of some mem-
bers of the Negro community may have been damaged as a result of
certain testimony which has been given. I think they should have an
opportunity to reply, and I would hope that they would prefer to
re ly under oath.

he CHAIRMAN. The chairman stated yesterday that many of these
matters which were brought up yesterday and on Thursday and Fri-
day would be turned over to the FBI. One or two of them will be
turned over to Senator Eastland's committee, which has a staff. They
may have investigated some of these people already.

The Governor quoted from the Senate Internal Security Committee
reports in some cases.

The committee is going to proceed with all legitimate witnesses in
this particular matter pertaining to the legislation. We hope to do
that and do that in all seriousness and relevance.

Who we are going to have appear on these other matters, of course,
will be a matter for the committee to decide.

Of course, the chairman will entertain suggestions from 'any
members.

Senator PROUTY. Would the chairman indicate now how long he
thinks the hearings will last? It seems we are getting to the point
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now where much of the testimony will be repetitious. If that is true
I am not sure that further hearings will serve any useful purpose.
I am not asking the chairman to state a fixed date or anything of that
kind.

The CiHAIRAN. We are hopeful that we can be through with the
so-called regularly scheduled witnesses by the end of this month,
which would be approximately another 2 weeks; this includes those
who have asked to testify, and those who are logical witnesses on the
legislation. After that the committee will have to determine whether
it wants to proceed further.

I think the committee will have to determine what is relevant to this
hearing, and what is not. As you say, sometimes we get repetitious.
Of course, I have handled many hearings, and this happens all the
time. I understand that. But many people want to be heard, and they
have a perfect right to be heard. We are glad to have them. We will
work that out.

Senator Piovu'r. Governor, I think that the passage of this or any
comparable legislation is not going to solve the problem in the imme-
diate future at least. I think changes will be made through education,
and the greater exercise of voting rights.

And frankly, I am more concerned about what is going to happen
after the passage of civil rights legislation than Iam during the
consideration of the legislation, because I think a great many Negroes
have been led to believe that a tremendous number of job opportunities
are going to be available to them immediately. I think if we are
realistic and honest we know that this may not be the case.

Governor, I would like to ask you this question: Do you think a
racial problem exists in this country today?

Governor WALLACE. Yes, sir, a racial problem exists in this country
today, and it is the result of playing politics with the matter.

It exists in the large cities of the East and Midwest; but we do not
have the racial problem, contrary to the headlines in the papers, in
Alabama and in our part of the country, that you have in Washing-
ton, D.C.

And the majority of the Negroes in Alabama are not incensed about
segregation. It is a way of life for both groups.

The racial problem is in Chicago, Los Angeles, Philadelphia, right
here in Washington, D.C. You know that. You can't get in a taxicab
without talking about it.

It does exist.
Senator PROuTY. It exists, and has been tossed about in politics.
For example Walter Lippmann and Joeph Alsop, both close to the

administration, repeatedly state that if civil rights legislation is de-
feated the Republican party will be to blame.

They fail to point out that there are 67 Democrats and 33 Republi-
cans in the Senate of the United States and 258 Democrats and 177
Republicans in the House of Representatives. They are rendering
the administration no service, they are rendering the country no serv-
ice when they take an attitude which is not objective.

I don't want to get into the political angle any more, but I agree it
does exist.

But you admit that there is a problem, regardless of who created
it, what started it.
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What is your answer to the problem? How can we solve it?
Governor WALLACE. If yOU just leave as much politics as you can

out of it, that will go the longest way toward solving it.
We were slowly evolving in our country and moving forward;

friendly, tranquil, peaceful. And, of course, the 1956 decision came
about.

And so much preaching in the big cities of the East and Midwest
about the land of milk and honey. Everybody was going North be-
cause you held out to them that this is the land of milk and honey.
Then when they got here they found out that was not true. They
are stacked on top of one another, ghettoes all over the big cities, and
it has created social and economic-problems.

Had these people stayed in their natural state, a State where they
were born and raised, this matter would have been closed.

Senator PROUrrT. What can we do about it now, assuming the con-
ditions exist as you suggest?

Governor WALLACE. Put the emphasis on education. Of course this
Congress, if it wants to pass educational bills, they always want to
talk about segregation and integration. What we want to do is work
to provide more funds for education within the States.

And if the central government would just give some tax relief to
people so that the States themselves might have some of this money
that I consider wasted all over the world, to use back in their respec-
tive States for additional educational opportunities and facilities for
the Negro youth.

That is the solution to the problem: education.
Senator PRaotrr. Governor, do you believe that the educational

standards in Negro schools in the South-I am not talking in terms
of Alabama particularly now-are equal to those afforded to the white
students?

I am thinking in terms of the faculty.
Senator WArLxoA. Senator in fact, the solution is to let the States

handle the problem. That is the solution.
In the school system of Alabama we have equal facilities. We have

some physical plants for Negroes that are not as good as the physical
plants for whites in this particular city.

They may go to a city like; Tuscaloosa, IAla., and we find that the
facilities are just as good or better. You will find in many places in
Alabama that you have newer, finer physical plants for Negroes than
you do for whites.

But overall we have a system of equal education in Alabama.
Senator PROUTY. I am not concerned about the buildings. I think

too many educators place too great an emphasis on the quality of the
buildings. I am concerned with the teaching.

Governor WALLACE,. Let me say this about our teachers:
The average degree of the average Negro teacher-there are more

degrees among Negro teachers in Alabama than there are among
whites.

The average salary of a Negro teacher. in Alabama, the average
salary of a Negro teacher is higher than the salary of the average
white teacher; which, of course, points out that they have more de-
grees, because the salary is based on degrees.

So if you have more degrees among Negro teachers, teaching the
Negro schools, if a Negro has had an equal opportunity and has gone
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to a college and has a degree, then under that set of facts they have
just as good, or better teaching. They don't have any better, but they
have just as good.

The teacher of Negroes, if you go by degrees-and that is all I
can go by-I am not an educator; if the Negro has a doctor's degree
or Ph.D. degree, or a master's degree, I assume that that Negro teacher
is qualified to teach.

The CHAIRMAN. What is the average in Alabama?
Governor WALLACE. The average what, Senator? The average

salary
The CHAIRMAN. Teacher salary.
Governor WALLACE. The average salary in Alabama-you asked

me a question-$3,600 or $3,700 is the average salary, because I think
you start from $3,200 anjt go up to $4,000. That is for the State;

The CHAIRMAN. We can get those figures.
Governor WALLACE. In other words it is around $4,000 now. It is

going to be about $4,600. That doesn't take into consideration that
which is applied to that by local school boards. That is the State's
participation.

The CHAIRMAN. We can get those figures.
Senator PROUTY. Governor, many of the Negroes in Washington

who have come here from the South are functional illiterates. They
are not qualified for any skilled employment. Does that suggest that
they have not had the educational facilities in the South that they
should have had ?

Governor WALLACE. It doesn't suggest that they haven't, because
if you will just come and make an objective study you will see that
here is the school, and it is staffed with teachers. And it is a good
physical plant. But people just won't go to school; and when they go
to school you can't keep them in school.

What can you do about it? You can't put everybody in jail.
We have hundreds and thousands of Negro youth who just won't go

to school. And when you put them in the school they will drop out.
You pass a lot of them because they don't care about schools.

You know that's true right here in the District of Columbia. The
school is there and the opportunity is there. But they don't take ad-
vantage of it. And then they get up 10 or 15 years later and they say
"I want that man's job who applied himself and acquired an
education."

We can't force people, we can't put everybody in the penitentiary
because they won't go to school. They had the opportunity, but they
haven't taken advantage of it.

Senator PROUTY. Do you have a law requiring children to go to
school up to a certain age?

Governor WALLACE. Yes, sir, just like the law we have against
adultery, and I am telling you you just can't enforce it.

Senator PRaoUT. I won't argue with you on that question.
What about the teachers in your schools, do they obtain their educa-

tion in Negro colleges for the most part?
Governor WALYACE. Most of them obtain it in Alabama. Many of

our teachers obtain education without the State. Of course, most of
them within. Of course, in the State they do go to Negro colleges.
Tuskegee provides a lot of teachers. That is one of the finest schools
in America.
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Senator PROUTY. We had some discussion of voting rights in your
State yesterday.

Governor WALLACE. Yes, sir.
Senator PRoUTr. I remember reading in the papers, not recently but

some time ago, that members of the faculty at Tuskegee were not
allowed to vote, because allegedly they could not pass the literacy test
or whatever the requirements were. Is that true?

Governor WALLACE. Of course, I am not aware of the facts that you
are talking about, but I know they have more Negro voters in
Tuskegee tan they have white at this time. That is a matter of
record, and that is fact.

Senator PRourY. Do you assume that every member of the faculty
at Tuskegee, or the overwhelming majority is a voter in your Statet

Governor WALLACE. Of course, I-Do I know if every member of
the faculty-

Senator PRourY. I said do you assume that that is the case
Governor WALLACE. I would assume so, yes, sir. I just don't know.

All I know is that there are more Negro voters in Tuskegee than
white. That speaks for itself.

Senator PROUTY. Gover i~ ar n said about the effect
of this bill upon the e my, upon business ge ly. I have a copy
of the Wall Stree ournal o yesterday, which this heading:
"Desegregated cerns in the So Sa Patrona olds Up in
Long Run. So e Hotels, Restauran tter Atlan D)allasCite
Larger Cony tion Marke wR htaO Not Used'

They quo William avo n, o er of e Brownie D g Co. in
Huntsvi Ala. wh re rted hat t u s bu ess fell bit for
several w ks after lund he pied up
all the cu towers that he los id ca am a dozen le
who rega itasa personal a mt n seing Nt
have com back as thing h ed.

I, of rse,hav no f s tstiole rep sents
the facts or not, b t certal t 11 t Journal is not oted
for its r icalism. I thin t is q hiective newspa gen-
erally, an I think i re ade seri e oobtan th facts.

Govern WALA . he int ft yo are ta g abou is in-
finitesimal ere in t area that are taking a tin Hitsvill.
In fact, it is most nonexist

-Senator PR Trr. This i nt related xclus vlo Hunts le. This
one operator ofe stor----

Governor WALC n. Even if that true, why fo private busi-
ness to integrate. y not let them voluntarily d vhat they want
to, those stores that are talking about, v ntarily integrated
That is a matter for them to

This bill says the Government-is going to force you to integrate. I
think there is a great difference in the statement that it. helps your
business. Maybe it does. A nian owns a business, if it doesn't help
in that manner he ought not to be forced into integrating a business
if he doesn't want to.

The issue is liberty, freedom and individual rights and property
rights, not whether or not it is going to make the man have more
business or not,

Senator PROuTY. Do you have statutes on the books requiring
segregation o public accommodations
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Governor WALLACE. In Alabama?
Senator PROUTY. Yes.
Governor WALLACE. Yes, I am sure we did have statutes of that

sort. I don't, know whether this was stricken down. I am not sure
about that, Senator. We did have; yes, sir.

Senator PaovrY. If such statutes or ordinances exist do they exist
at the community level or is it a result of custom and usage'which
requires segregation of public accommodations? Wouldn't this violate
the property owner's freedom to choose the patron ?

Governor WALLACE. Custom and usage, of course, is what brings
about segregation in Alabama. That question was asked me yester-
day. Let me say this: That is, there are ordinances or statutes of a
State, they are passed by the State. That is what we are saying, let
the States handle this matter, because when the Federal Government
gets a hold of it-there you can see your State senator, you can see
your councilman, you can see your mayor. If you don't like the
ordinances they pAss, the legislation they pass, you have access to
local government officials. But you turn this action over to bureau-
crats here in Washington, a thousand miles from anybody, and the
businessman just tears his hair. There is no way to get to them. If
he gives his opposition to it, they don't pay any attention to it.

Local government is what we are talking about. That is local gov-
ernment. And I believe in local government.

Senator PRoUrr. What about the stockholders in chainstores, for
example, the majority of whom may live in States--

Governor WALTACE. They don't have a bill in chainstores in any
State. They don't have to put one in Alabama.

Senator PROUTY. Assuming they do have a store in Alabama or
any other State where segregation has existed, the stockholders, the
owners of that particular store, may favor integration, and yet you
are denying that right, are you not I

Governor WALLACE. No, sir; they can integrate. Let them go ahead
and integrate. One or two have talked about integrating in Birming-
ham, Ala. They have had Negro boycotts, now they have white boy-
cotts. The chains can do what they want to do in Alabama.

Senator PRnotrY. I am not a lawyer, Governor, but I have a business
background. It seems to me that if I advertise to solicit business
from the public, that it is my responsibility to serve all people on an
equal basis.

If I have a lunch counter in a store which I own, a Negro will come
in and buy a suit of clothes, a pair of shoes, neckties, shirts and what-
not, and he is unable to sit down at the lunch counter in my store;
I have accepted his money; I have advertised; I have tried to en-
courage him to come there, it seems to me that he is being denied
certain rights.

Governor WALLACE. Senator, there is where we differ, of course.
I feel that a man who owns private property has the right to sell to
whom lie pleases and when he pleases.

Senator PROITY. I am selling to the Negro in that example.
Governor WALLACE. I think if he wants to have a segregated lunch

counter, that is the matter of the ownership of the property and it
is not a matter of the Government to force him to do otherwise. But,
people don't have to trade there if they don't want to, if they don't
like the policy of the store.
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You can't force people to trade there. There may come a time when
the Government will try to force people to trade at certain places
because the ownership is made up maybe of Negroes.

Senator PRouTY. Does the State commit an unconstitutional act if
it forbids Negroes to eat in restaurants patronized by whites?

Governor WALLACE. Does it commit an unconstitutional act, against
the constitution of Alabama

Senator PRorrT. No, the U.S. Constitution.
Governor W1ALLCE. I don't think-I think that an owner of a

restaurant, private property, has the right to let who he wants to
eat there. I don't think you violate any constitutional concept by pro-
hibiting people from eating there that you don't want to eat there, or
letting everybody eat there. No, sir; I don't think you are violating
any constitution.

Senator PaoTrr. What if the State assists him to discriminate?
Governor WALLACE. Because it is the public policy of the State, and

public policy is usually enacted into legislation, or carried on by cus-
tom and usage. That is a policyof the people of Alabama.

Senator PROUTY. In answer to the same question, Governor Barnett
answered yes, so apparently there is a difference of opinion between
the two of you on that particular issue.

Governor WArLACE.. Let me see now. You say he answered yes
to what?

Senator PnouTY. I asked him this question: Does the State com-
mit an unconstitutional act if it, forbids Negroes to eat in restau-
rants patronized by whites? Governor Barnett said:

Yes, the State as such was unconstitutional according to recent Supreme
Court decisions.

Governor WALLACE. I think it is sort of confusion on what the ques-
tion is. Do you think you commit an unconstitutional act when you
allow people to eat together?

Senator ProrrtY. I am asking you. I am not a lawyer.
Governor WALLACE. I don't think it is unconstitutional to allow

people to eat together; no, sir, if it is voluntary.
Senator PROrrT. There is a disagreement between you and Gov-

ernor Barnett on that particular question ?
Governor WALLACe. I think I am confused as to what has been

asked and answered. There is not much difference between Governor
Barnett and me on many questions. I am just confused as to what
you asked him.

Senator PRoUrrr. Governor, I think you are a very good lawyer.
Governor WALL.ACE. You have me confused though, Senator.
Senator PROUTY. I want to congratulate myself if I can confuse you.
Thank you, Mr. Chairman. I have no further questions.
The CHAIRMAN. Governor, I don't think you want the record to

say that it is constitutional to forbid people to eat together. I think
what they are talking about is this question of public places. I think
you want to correct that. No one is suggesting----

Governor WALLACE. Let me correct this-
The CHAIRMAN. We have some differences of opinion with differ-

ent people as to what is a public place, but we are talking about this
general type of activity.
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Governor WALLACE. I don't think it is unconstitutional to have an
act prohibiting that. Of course, maybe it helps, though. So that
makes it. unconstitutional. But I still say it is the right of the owner
of the business to let eat whom he pleases.

The CAIRMAN. That clears it up.
Senator PROrTY. Mr. Chairman, I have one more question.
The CHAIRAst.N. All right.
Senator PnoTrr. In yesterday's issue of the Washington Post,

there is a poll conducted by Lewis Harris. There havoix-ii times
when I disagreed with Mr. Harris for political reasons, perhaps,
because he is very closely associated and has done a great deal of work
for this administration. I assume he is honest--

Governor WA.ACE. lie works for this administration?
Senator PRaorry. He has in the past. lie does give these figures

which are quite interesting, if correct.
The CHAIRMAN. le works for anybody who hires him.
Governor WALLAWC. Yes; I think that is what the---
Senator PnourY. lie says with respect to job opportunities, 86 per-

cent of the American people favor it; 14 percent (disapprove or have
no opinion.

When you get down to the question of public accommodations, 74
percent approve; 26 percent disapprove, or have no opinion.

Mixed lunch counters, 68 percent approve; 32 percent disapprove.
Mixed housing, 52 percent approve, 48 percent disapprove or have

no opinion. This is at the national level. What interests me most is
the southern attitudes in these various categories.

According to Mr. Harris, 88 percent of the people living in the
South approve of greater voting opportunities for the Negro; 70 per-
cent approve of greater opportunities in the way of jobs; 54 percent
believe that public accommodations should be available to Negroes;
43 percent approve that Negroes should be allowed at mixed lunch
counters; 57 percent disagree. Mixing housing, 71 percent disagree;
29 percent agree. Those are figures given for the South, which I think
are rather interesting.

I wonder if you have any comment to make on them
Governor WALLACE. I remember the polls with Harry Truman for

President in 1948, too. I think that is one of those type polls. I think
they pull it out of the air. I have never heard of anybody taking those
polls. That poll is not concerned as far as our part of the country is
concerned. And, I think it is suspect in view of the fact it is the Wash-
ington Post poll, too, as far as I am concerned.

In fact, I don't much believe anything they write.
Senator PotrrY. I disagree with them both much of the time.
Governor WALLACE. I am glad you and I are together. I hope that

doesn't hurt you in your State.
Senator PROrr. Thank you, Mr. Chairman.
The CIAIRMAN. I think we ought to make the record clear. Mr.

lHarris is a reputable pollster.
Governor "JALLACE. Yes, sir.
The C[AmrMAN. He can be employed by anyone without regard to

race, color, or creed to take a poll if the staff is available for the poll.
I don't think he or Mr. Gallup or the others-Rover-suggest that
they are always accurate. They like to hope that they come close to
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it and their law of averages is good. We in politics feel, and I know
you feel the same, Governor, if the poll is in our favor, he is a good
pollster; and if it is against us, why maybe he didn't poll it right,

But, they try to be objective, I hope, when they offer services to the
public.

Governor WALLACE. I would say he is the best money can buy.
The CHAIRMrAN. I don't suggest that, I don't know. I have never

retained him. Polls are interesting things. They make interesting
reading, but they are not necessarily always accurate, anymore than

'IV tngs'a8Ar. -. -.
Governor WALLACE. Yes, sir.
The CHAIRMAN. If no one on the committee has any further ques-

tions, we will excuse the Governor. We thank you for coming. We
appreciate your staying over today for further questions.

Governor WALLACE. Gentlemen, Mr. Chairman, thank you for your
patience.

The CAIRMAN. The next witness is the Honorable Bruce Bennett,
attorney general of the State of Arkansas.

Before you start, Mr. Bennett, I want the record to show that al-
though I couldn't pick them out as they came in an out, the record
should show that many members of the Alabama congressional dele-
gation have been here, and are very interested in this problem and
this testimony.

All right, Mr. Bennett, we will be glad to hear from you.

STATEMENT OF BRUCE BENNETT, ATTORNEY GENERAL, STATE
OF ARKANSAS

Mr. BENN;rr. Mr. Chairman ind gentlemen of the committee, it
is a distinct pleasure for me to appear here this morning at the invita-
tion of this committee. The people of Arkansas and the Nation are
deeply in trested in the provisions of Senate bill 1732.

I am sure you will recall the so-called "Little Rock Incident" which
precipitated'national headlines in 1957 and 1958. During those try-
ing days for my State we were ridiculed and a bad image was created
in the Nation's press. Since that time we have observed other inci-
dents of racial unrest, without the borders of Arkansas, with more
than passing interest. In the fall of 1958, 13 senators and representa-
tives of our General Assembly of Arkansas, comprising the Special
Education Committee of the Arkansas Legislative Council, conducted
a 3-day hearing with the view of determining whether there was any
subversion in back of the racial unrest in Arkansas in 1957 and 1958.
The interrogation of witnesses was reduced to writing and is a perma-
nent record in the secretary of state's office.

In brief, that committee found and so held and I quote:
The committee Is convinced that the racial unrest in Arkansas was deliberately

planned by the Communist Party as a part of the directive handed down by
Moscow in 1928. The Communist apparatus has used many organizations in our
State. Some of them have been found subsersive by appropriate governmental
instrumentalities: others include in their officers and directors those Individuals
who have been cited as aiding and supporting Oommunist or Communist-front
organizations. We find it noteworthy that these organizations, infiltrated with
Communists and pro-Communists, have actively supported racial unrest In
Arkansas. They tried, and were successful, in making Little Rock a worldwide
Incident. From the evidence introduced at the hearings it is quite apparent,
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whon once perceiving the goals and operhtlons of the Colununmlt Parly, that the
Little Rock Incident was certainly another link in Its chin of created liIhldents
designed for its benefit alone, which was mapped out 4 decades ago.

The comniltteo further findsi-b ed on credible evidence from tite fllte of the
Houo Un-Americau Activities Comittee, the U.8. Attorney General's subversive
list, the Senate Internal Security Subcommittee and others-that many of the top
oftkers of the national NA (AC' have been cited nllmiierous Iitulli for aiding and
abetting 'oui t!iunlit or Co nmmuiinst-front orlganlratons. 'Thesp top ofmtilals have
sent Indviduals of very questionable loyalty to our (loverilnent to Arkaniai as
their paid employee. In turni they met with local oflcitnIa of the NAACP and
planned the events which culmluated itn the so-called ITttle Itock Inldent. We
believe that the NAAOP Is and has been sympathetic toward Oommuunalt causes,
and that the goal of the Communist Is not to help the Negro as silh, but merely
to use him. In that desire to use the Negro, we find that the Oommunists have
always tried to infltrate organization attractive to the Negro race.

In the light of those henrings it is well to nsk who, wliher, when,
how, and what brought alout the lpreent rnsh of demonstirations,
sit-ins, riots, and other mob delonstritioins which undoubtedly pre-
cipitated the introduction of the bill under consideration. In other
words, I think it proper to establish the casual relationship between
the proposed legislation and the racial unrest now prevailing through-
out the United States.

The CI.1RMAN. Mr. Bennett, for the record: Is that a State oom.
mittee?

Mr. BENNEr. Yes, 1058.
The CHIAIRMAN. WVas that a legislative colnitteet
Mr. BENNRVI. Yes' 13 house and senate members.
The ChAIRMAN. Of the State legislature
Mr. BNNmrT. Yep, 8 days of hearings. All of the witnesses were

accepted and put under oat)l, and it is a record of the secretary--
The CHAIRMAN. You will furnish for the committee, if you can, the

final report and we will keep it in the file.
Mr. ENNTN r. I have it here, yes.
The Honorable J. Edgar Hoover, Director of the Federal Bureau

of Investigation, once stated:
To me, one of the moot unbelievable and unexplainable phenomena In the

fight on communism Is the manner in which otherwise respectable, seemingly
Intelligent persons, perhaps unknowingly, aid the Onumnunlet cause more effec-
tively than the Communists tbemselvea. The pseudollberal can be more destruc-
tive than the known Cooinpmu st because of the estee which his cloak of respect-
ability Invites.

It has also. been said:
If a barnyard goose is lured into a flock of wild geese, he may be excused for

his mistake only it he leaves the flock. lnut If he flies in formation with them
day after day he i a wild goose at heart. Likewise, it a man is unwittlngly
drawn Into a Comqiunlst organlzatlon. he can be excused for his gullibility only
If he leaves the group and denounces itapurposes. But if he "flies i formntlon"
with them he Is a Communist at heart, Irrespective of his loud noise to the con-
trary.

All of the demonstrations, legal and illegal, are not just happen-so-
someone is pulling the strings and the puppets dance. Who is the
mastermind-the quartorback-in back of all of these incidents that
are daily reported in the national press

Witlin a few blocks from here wo have a Central Intelligence
Agency, the National Security Council, the Federal Bureau of In.
vestigation, and other agencies, who are engaged in an hour-to-hour
and a day-to-day struggle with an avowed enemy y who has declared her
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intent to divide and conquer these United States. This declaration is
not something now-no, over 40 years ago Lenin laid down the pattern.

Inl my State iln l1 i2 the Communibsts set up CommonwIealth College
in Mena, Ark. Tho school had no particular academic requirements,
tuition, or qualifications for students or faculty. It was supported to
a largo extent by organizations with subversive backgrounds. The
director, Lucien Koch helped organize the East Arkansas Sharecrop.
power Union mad tlhe Workingmen s Union of the World. Some of teo
outriders of this school went into east Arkansas and made inflanna-
tory speeches denouncing the landowners, the Federal Government,
amd the administration of the Federal 1Emergency Relief Administra-
tion. One Claude Williams, who has been cited dozens of times for
subversive affiliations, was active with both organizations. The East
Arkansas Shatrecroppers Union had active in it Aubrey Williams who
at my last report had been cited 38 times by the House Un-American
Activities Commiitteo for aiding and abetting Communist causes.

I noted with interest the other day when Governor Barnett ap-
peared before this committee and introduced a picture of Martin
Luther King while in attendance at the Monteagle 'Tennessee High-
lander Folk School in 1957. This same Martin Luther King, Jr., is
the quarterback of CORE (Congress on Racial Equality) and tihl
prs- stated that one of (the members of this committee asked that the
picture be verified.

I have in my possession this morning tile moving picture that was
made at tlie meeting in 1957 in which Martin Luther King, Jr., Aubrey
Williams, Claude Williams, James A. Dombrowski, M yles Horton,
and other individuals have been cited for aiding and abetting Com-
munist front organizations by the Attorney General of the United
States under his authority, including Executive Order No. 10450, and
by the l ouse Un-American Activities Committee. Gentlemen, all
of those people were at the 1957 meeting when Martin Luther King
was there.

I will be most happy to have this film run for tile benefit of the
collinittee at the conclusion of my remarks if you think proper, and I
understand the projector and screen is here this morning and avail-
able.

I might add that the Tennessee Legislature conducted hearings on
the activities of the Highlander Folk School, at which time I was in-
vited to be a witness and did so appear and showed this samo film to
that body. Subsequently, the Highlander Folk School was padlocked
and has been closed over since.

This same Martin Luther King, Jr., leader of CORE, breeds racial
strife, demagoguery and friction every place he goes. Yet, this same
individual, Martin Luthler King, Jr., appears to have tile 'ar of many
Members of this Congress. Tile companion organization the
NAACP, has a number of national officials who have been cited time
after time by the House Un-American Activities Conmitteo for wit-
tingly or unwittingly aiding Communist activities. I have with me
the files on some of these individuals, received from the House Un-
American Activities Committee. I understand these records have
already been introduced before this committee.

In my own State the former State president of the NAACP was
one Daisy Bates who in 1948 was one of thie 74 people who signed a

21-514--3--pt, 1--34
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petition for a presidential candidate, to place Henry Wallace on the
ballot in Arkansas as a presidential candidate for the Progressive
Party. That same day she had her picture made with Henry Wallace
on the steps of the Capitol along with one Ladislav Pushkarsky, who
is now voluntarily behind the Iron Curtain in Poland as an active
Communist. I have that picture available for the committee. Also,
hand in hand in the same picture was one Leonard Farmer, a white
man who was denied admission to the Arkansas bar because the chan-
cery court, of Pulaski County, Ark., had determined that he was a
card-carrying Communist in a divorce proceeding, and I have a copy
of that opinion, that decree stating that Farmer is a Communist. t
is my understanding now that he is working for the Pepperidge
people in the State of Connecticut.

The present regional director of the NAACP in the South is one
Clarence Laws who was discharged from the U.S. Army as a Reserve
commissioned officer "under the provisions of paragraph 6B (8), Army
Regulations 140-175, which authorizes discharge for security reasons
when such action is necessary in the interest of national security." The
discharge was predicated upon his activity in connection with the
Southern Conference Educational Fund, Southern Negro Youth Con-
gress, and the Committee Against Jim Crow in Military Service and
Training, all of which have been cited as Communist fronts. The
record of this Clarence Laws as a southern leader of the NAACP is
available to this committee and is in his Army files and can be secured.

Throughout all the racial trouble in America you will find the type
of individuals that I have just mentioned enumerated as the driving
impetus. Communism thrives on unrest, chaos, and turmoil. And
it is these same people who now threaten a march of 300,000 individ-
uals on this Congress on August 28.

In the light of this background, I now discuss with you the attitude
of the people of my State in regard to Senate bill 1732.
- Our two leading papers in Arkansas are the Arkansas Democrat

and the Arkansas Gazette with a combined circulation of over 200,000.
The Arkansas Democrat on Wednesday, Juno 12, 1963, editorially
stated:

President Kennedy is backing the extravagant NAACP clamor for throwing
private business property wide open to anyone and everyone who wants to enter
it. lie Is asking business to yield to this destruction of the ancient rights long
recognized in antltrespass laws.

The President In seeking the support of other groups to enforce this political
expedient. Reportedly, he even wants a law to set up this new "right" In
defiance of the deep-rooted old right of private use of private property. A law
like that would be pure socialism.

The Arkansas Gazette on June 21, 1963, editorially stated, and I
might add that this paper ordinarily supports. the moves of the
President:

President Kennedy, in his eagerness to Snd comprehensive solu-
tions to the festering racial problem, has reached entirely too far in
his proposed Civil Rights Actsof 1963.

He has not simply gone beyond the attainable; he has proposed, in
the quest of equality to put severe new restrictions on individual rights
in an area historically considered outside the purview of the FeUeral
Government.
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Where the organic error lies in the Kennedyprogram, is in the pro-
posal to put the police power of the Federal Government to work to
bar discrimination in privately owned establishments-such as hotels,
motels, restaurants, and theaters. The qualifications on the plan
appear few and scant; there is reason to believe it would apply to the
last hotdog stand and the last roominghouse for transients. Here
the President proposes to put the Government to work enforcing
moral principles not in the public area but in what we can only re-
gard as the private domain.

We are conscious that it has become unfashionable in some circles
to consider property rights as worth the saving. Yet, in our view,
the erosion of any of the historic rights, where avoidable, embodies
an unwarranted loss to the sum total of liberty.

Only last week Fidel Castro was quoted in the press as telling the
American students now illegally there that "property is antisocial."
If a man cannot do with his private business what he desires, so long
as he does not infringe upon his neighbor's rights, then the American
citizen has the same right as the merchant or cafe owner in Peiping,
China, or at the corner of Lenin Boulevard and Red Square in Mos-
cow-none whatsoever.

I know that there are some individuals for certain provisions in this
bill. However, I just made a trip, by car, from Seattle down through
San Francisco, Los Angeles, Phoenix, New Mexico, El Paso, Dallas,
and Shreveport. I made it a point to discuss the provisions of this
bill with many hundreds of citizens along my way. Without excep-
tion I have found no one that thinks it proper for the Congress to
impose a mandate as to who shall be his customers in his private
business.

In this Capitol Building the House and Senate Members properly
have certain areas designated as "Senate Dining Room," "Senate
Swimming Pool," "Senate Gymnasium," and Senate Elevator."
These facilities are highly proper and you gentlemen should certainly
have some place for the conduct of your business with your constitu-
ents in private and should have other facilities to assure your proper
health. No one denies this. But, under the provisions of this bill,
would these facilities then become open to the public

Every Airbase, Army and Navy installation, having dining rooms
which are erected on public property but at present are restricted
to base personnel and their guests. Under the provisions of this bill
will not the doors be thrown open to the public? You can't have a
private club on public property.

This bill strikes at the basic rights of private property. Its coercive
effect will undoubtedly force many businesses, especially restaurants,
to resort to the subterfuge of organizing private clubs with a result of
more, rather than less, discrimination in public accommodations. I
can well imagine the more successful businessman having to carry a
briefcase for his private club cards in order that he might entertain
and dine with his customers in a place of his choice.

Other than the usual minor travel inconveniences which we all ex-
perience, there is no basis for the enactment of this bill. There is no
visible means by which the passage of this bill would aid or affect the
free flow of commerce between the several States. A lodge or orga-
nization is going to have a convention somewhere. The entertainment

523



CIVIL RIGHTS--PUBLIC ACCOMMODATIONS

world is enjoying the greatest financial harvest it has over known:
industry is in a constant state of expansion and removal to other areas
because of availability of natural resources, freight rate advantages,
favorable labor availability and other reasons.

So, it is the view of my people that the premises on which the bill
is bottomed are fallacious and will not stand in the light of economical
fact.

Gentlemen, if this bill should become law you might as well get
ready to just exactly double the number of Federal District Courts,
U.S. attorneys and marshals, and prepare to set up a Bureau which
will have more employees than the Pentagon Building can hold in
order to implement this legislation.

I am informed that some 80 States already have similar legislation.
Whether or not it works is unknown to me, but in reality, cutting
through all of the verbiage which attempts to dress it up and make it
palatable, there can be no doubt that it is just another attempt for
one or both political parties to tomahawk another portion of the few
rights left to the individual American citizen.

What brought all the rush to pass a "public accommodations" bill t
Is it a sincere wish to alleviate a hardship or is it a vote-gettert
Frankly, I think the proponents have misread the desires of the Amer-
ican people. In the last few days I have read of ministers declaring
such and such a situation "legally" wrong, and some politicians--
mostly appointed-who quite often make the mistake of believing they
have been anointed rather than appointed-piously declaring some-
thing "morally" wrong.

In truth neither is caring for the ecclesiastical or administrative
duties; rather, they have invaded the political forum as misguided
and inexperienced idealists with no concept of the sancity of property
rights.

The press of the Nation has been carrying pictures of demonstrators,
sit-ins, lay-downs, and other forms of not so passive resistance. Who
are these rank and file demonstrators Do they work? Are they on
Government and State dole? How many are receiving aid-to-depend-
ent children checks? I know of people who during this time get time
to go out and demonstrate. When they get 2,000 in places like Cam
bridge, Md., or 3,000, I would like to know who they are in the day-
time and where they get their income and livelihood.

In Arkansas we have had some sit-downers-most of them were
out-of-State students attending a Negro college in Little Rock. In
Pine Bluff they were led by a white man named Hanson from Cin-
cinnati. Why he came down to my country to demonstrate, I know
not. IHe is in Pine Bluff because someone paid him and sent him
there. Who? CORE, NAACP-where do they get their money?
These people are financed by whom The cost of one Russian Mig
let fighter would finance these two organizations for 6 months. Far
better that this or some other congressional committee investigate
these tax-exempt, troublemaking, rabble rousing organizations than
conduct hearings on a bill patently unconstitutional and which de-
stroys private property rights in America.

These people participating and leading these demonstrations have
no respect for anyone. Last week Mayor Daly, of Chicago, led their
parade at the National NAACP Convention. When he arose to speak,.
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lie was jeered and hooted from the platform by the same people he had
just led in the parade. The next day James Meredith was publicly de-
nounced and is no longer the symbol of the NAACP Youth Move-
ment because his remarks were not inflammatory enough.

Only a few days ago several individuals unceremoniously walked
in and laid dow n in the reception room of the office of the Governor
of Maryland and announced they would stay there until the Governor
issued an executive order in compliance with their demands. The
same thing happened to the Mayor of Seattle only last week when I
was up there. What are you going to do if on August 28 thousands
of people come in and lay down in tile halls and corridors of this
Capitol, in your offices and throughout this building Last Thanks-
giving Day in this city you had a riot of 50,000 people at the football
game. Over 400 were hospitalized. Regardless of how much assur-
ance you have from the demonstration leaders that it will be peacefulon the 28th of next month it is not the American way-it is rank
intimidation.

Need I remind you that back in the 1920's when the World War I
veterans gathered here in Washington demanding a bonus, the U.S.
Army, by order of the President, under the command of Gen. Douglas
MacArthur and subcommand of then Lt. Col. Dwight D. Eisenhower,
maintained peace. Theretofore the IWW and Coxey's Army also
gathered and "demonstrated" here in the Capital City to no avail be-
cause of the utilization of the U.S. Army by the President. Those
demonstrators were also demanding something.

So the precedent for maintaining the dignity of this Congress hasbeen set. Someone in authority whether it be the President protempore of the Senate, Speaker oi the House, or the President of theUnited States should serve notice, today, that this Congress will notbe intimidated and coerced by 1 or 1 million marchers.
Should it be otherwise and this Congress succumb today, tomorrow

or next month to such intimidation, we will then have the same gov-
ernment by mob rule which now prevails in many South American
countries.

This body, the National Congress, now sits in judgment as to the dis-
position of tie freehold property of millions of Americans. The Na-tion sits in judgment of each individual Member of this Congress.This bill if passed, signed into law and validated by the SupremeCourt will draw the final curtain on the proud American's right to
say: "This is my property."

The CTAmRMAN. I m going to have to ask our guests here today torefrain from applause or other noise. We are glad to have you here.I hope you will refrain so that we can conduct this hearing in what Ihope to be a proper atmosphere.
What the Attorney General of Arkansas was just talking about is

what you just did.
I think you have a right to express yourself any time you wish butwe do have to keep some order in the committee room because there

are so many people who want to be at these hearings. It is a matter ofaccommodations to coin a phrase for the committee.
Mr. Bennett, I don't want to belabor this point. Whatever privaterooms there may be for facilities in this Capitol for Members of theSenate, they are very, very scarce. They are not segregated in anyway whatsoever and never will be.
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Mr. BENNETr. No sir; hut you have to be invited to go in.
The CHARMAN. No, you do not have to be invited. For Members

of the U.S. Senate, no matter who is a Member of the Senate, he may
come in, regardless of race, color, or creed. So this analogy, of course,
has no bearing at all.

Mr. BENNETr. Can the public come in there?
The CHAIRMAN. What
Mr. BENNTT. Can the public come in there
The CHAIRMAN. In my private office, yes.
Mr. BENNETT. I'm talking about in the new private dining rooms

and swimming pool.
The CHARMAN. The public can come in if the Senate decreed it.
Mr. BENNETr. That's right. And that is just exactly what we

are--
The CHAIMRN. The same as your private office in Little Rock.
Mr. BENNEIr. I'm talking about the Senate---
The CHAIRMAN. What is the difference
Mr. BENNETr. I'm talking about the Senate dining room, Senator,

not the office.
The CHAIRMAN. You might have a private dining room in your

capitol in Little Rock. I don't know. Most capitols do. I have
eaten in many of them.

Mr. BENNETT. Yes.
The CHAIRMAN. I have been invited by the Governors. It is merely

for the purpose of doing public business, like this committee goes into
executive session occasionally.

I just want to tell you if you think even our private offices are not
open to the public---

Mr. BENNETF. I didn't say offices. I said dining room.
The CIAIRMAN (continuing). You come into my office at any

given hour-
-Mr. BENrrTr. I didn't say the office. I said the dining room.
The CHAIRMAN. The Senate dining room is open to the public.
Mr. BENNTrr. I mean the one where it says over the top, "Senators

Only."
The CHAIRMAN. That is where we eat by ourselves-
Mr. BENNErr. That's right.
The CIHAIRM3AN (continuing). For the purpose of doing business.
Mr BENNETTrr. That's right. But Tom, Dick, and Harry cannot

come in there.
Yet under this bill you are asking every restaurant owner in

America to let everybody in.
The CHARMAN. No, we don't presume that is open to the public.

I don't think the House dining room or the State legislature dining
room or a Governor-

Mr. BENNETT. I concur with you. It is entirely proper. All we
want for the private cafe owner of America is the same privilege that
the U.S. Senate enjoys.

The CHAIRMAN. Nearly every Governor I know has a small place
where he might have lunch with some people he wants to invite in to
discuss business.

Mr. BENNErT. Senator, here is the whole point: Joe Doe out here
has his life savings in a little cafe in a small Southern town. Right
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now he can be selective in his customers, just as the Senate dining
room down here that you all have is selective as to who shall eat there.

The CHAIRMAN. We don't select at all. Anybody elected by the
people can come in here, regardless of race, color, or creed.

Mr. BENNs.rr. That is right. That is what we want, is to maintain
the same privilege for the little individual cafe or motel owner that
the U.S. Senate enjoys in their dining room.

The CHAIRMAN. I don't think there is any comparison there at all.
And I'm sure it wouldn't be in the State Capitol in Little Rock.

Mr. BENNETr. Of course ours is a--
The CHAIRMAN. As a matter of fact, I think I have been in the State

Capitol in Little Rock and I thihk we had a little private luncheon
to talk some business.

Mr. BENNTrr. It might have been in the Governor's office. It wasn't
in the dining room.

Senator, I have this final-
The CHAIRMAN. Wait, I'm not through.
I said the other day, and I say again this may be my own individual

opinion but I don't feel very good about witnesses coming up here-
we are glad to have you and you have a right to say what you wish to
say-but I assure yu I would not be responsible to myself and to my
colleagues in the I S. Senate if I didn't remind you that there is no
intimidation of members of this body.

These matters have been before the U.S. Senate for years,
long before these other things have happened. And we are trying
to discuss legislation in an objective way.

This is our responsibility. And the fact that there are marches
or demonstrations, which I don't think anyone in this committee or
anyone else likes, does not alter the fact that people have a legal
right to petition if they are orderly, and you would t deny that. right
yourself. If they are disorderly, they don't have that right and some-
thing will be done about it if they are, I can assure you.

We are not intimidated, and this bill is not before this Congress for
somo of the reasons that have been ascribed to it. It has been here
a long time as have many of the civil rights bills.

I introduced the first bill on poll tax legislation 26 years ago in
the House of Representatives. That is how long that f, in my per-
sonal service up here, know that some of these civil rights bills have
been here. And we are not being intimidated in any respect. And if
you think that some demonstration is going to intimidate the con-
science or the good judgment of the Members of the Senate, you just
are mistaken.

Mr. BENETrr. My statement was that the intent of the
marchers--

The CHAIRMAN. I can't look into the heads of everybody march-
ing down the st reet as to what their intent is.

Mr. BENNErr. I'm quoting James Farmnner, executive director of
CORE, saying that they thought the demonstration on August 28th
would be peaceful, but if there was a filibuster going on at that time,
he cannot anticipate whether it would be peaceful or not.

The CHAIRMAN. I'm sure--
Mr. BENNErr. And that is in this morning's paper.
The CHAIRMAN. I don't know about that. And I don't think

Members of Congress are going to be intimidated in what they con-
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sider in their conscience good judgment because there is a demonstra-
tion going on some place.

If it is disorderly there is no one in this Congress who would recog-
nize it one minute. I think we recognize responsibility on both sides
of this coin.

Mr. BENNE~. I concur with you 100 percent. This is the place
to decide legislation here, not by 100,000 'marchers outside the Capitol.

The CIAIRMAN. I don't think it has ever been so decided.
Mr. BEN.NE. Ithasbeen attempted, Senator.
The CHATRMAN. We have had marchers. I don't know whether

you were in Seattle the other day-
M.r. BENNETr. 1 was when they walked down there and sat down

in your mayor's office.
The CHAIRMAN1. I know about it.
Mr. BENNTrr. And that is not the way to get an ordinance passed,

to lay down on the floor.
The CHAIRMAN. I don't know whether it was or not. I read about

it. But about the same week a great number of biur fishermen8s wives
had a parade down the street, quite a large one, prte:stig against
some features of a Japanese treaty we have on fisheries. This was
a very legal right of these people to do this.

Mr. BEzsErr. That's right.
The CHR4RAN. This committee is not equipped to go into a lot

of the matters that you brought up and that were brought up by
Governor Barnett and by Governor Wallace, but I assure you that
we will turn them over to the proper people who have the equipment
and who have the facilities, the Senate Internal Securities Commit-
tee, Senator Eastland, who is the chairman, and the FBI, and others
on these matters.

We are here to discuss, as calmly and as objectively as we can,.some
legislation. And we welcome opinions as to the effect, the merits or
demerits, or even suggestions for corrections of this bill.

I want to assure you, too--you must know this from your experi-
ence in Arkansas-that I don't know of many pieces of legislation
of a nature such as this that have ever ended up going through Con-
gress and signed into law just exactly as they were written vhen
they came in. This is the reason for hearings, to get good views and
to consider these things objectively-

Mr. BENNErr. I thank you entirely-
The CrAmIRAN. And not to be taking off into tangents that may

or may not have some relevancy.
Mr. BENNErT. Senator, let me ask you this, and of course, you are

not on the witness stand--
The CHAIRMAN. I respect your legal opinion on this bill, and I think

some of the points you made are points that have to be considered by
the committee.

Mr. BENNmer. Don't you concur that this bill is probably an out-
growth of the demonstrations that have been occurring in America
for the last 2 years

The CHAIRMAN. I don't know as to that. I don't have any access
to the minds of the people of the administration who suggested this
bill.

Mr. BENNEr. I Want you to take judicial notice of that.
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The CHAIRMAN. We have judicial notice of some things, yes. But
it still doesn't detract from the fact that there is a bill and it has to
be considered objectively.

Mr. BENNrTT. That is correct. That is correct.
But there is a causal relationship between this bill and these peo-

ple who are marching up and down the streets of America in rioting
and causing trouble.

The CHAIRMAN. I would think there would be for the interest in it;
yes.

Mr, BENNETT. With that causal relationship established, why not
determine who are leading the demonstrators and riots? Why not
find out who Clarence Laws is, and who Daisy Bates is, and Mr.
Farmer.

The ChAIRMAN. I think the Senate Internal Security Committee
has those matters before it, and we will present to them such matters
as we have.

Mr. BENNETT. Will they be brought out before this bill is on the
floor of the Senate I

The CHAIRMAN. I'm sure the dedication of Senator Eastland to this
matter would suggest that.

You ought to, f] e judicial notice of that, shouldn't you I
Mr. BENNxr. Yes.
The Ci AsRN. The Senator from Oklahoma.
Senator MoNRONEY. I have sat through most of these hearings. I

appreciate and agree with much that the distinguished gentleman
has said from the bottom of page 8 on. But I think we are going to
have to have some rules in this committee to guarantee to the colored
man the same rights that we would guarantee to a white man, and
that is a guarantee against attack of his loyalty or patriotism without
a chance tobe heard.

It seems to me that even the McCarthy committee, in the darkest
days of that episode, met in executive session to consider the charges
that reflected upon any witness or person charged before the committee
to determine whether the FBI files or other security information lent
validity to the charges reflecting on the man's loyalty to his country.

Certainly the claim that Communists have participated in these
demonstrations is undoubtedly valid. The Communists wouldn't miss
a chance in any ase and for any reason to participate in any kind of
rioting or unrest that could possibly be caused..

But I have heard the charges now by three distinguished witnesses,
two Governors and now the attorney general of Arkansas, against
Martin Luther King, Jr. I do not know the man; I have never seen
him. The witnesses who have talked, including the distinguished
attorney general, are accusing him of Communist sympathies, I would
gather based purely on guilt by association.

Mr. BENNETr. Senator---
Senator MONONEY., This is guilt by association. No place in your

statement, sir, didyou allege that this man had a Communist file, that
he was cited as a Commumst agent or had been prosecuted or charged
under any of the Communist laws that we have passed. The fact
that he appeared at a Labor Day celebration a4 a Communist school
with alleged people who have been cited for Communist activities--

Mr. BENNTTr. That's right.
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Senator MONRONEY (continuing). Is the charge. It seems to me
that in all deference, black though the man's skin may be, he has a
right to be heard before this committee, the same as white witnesses
have.

Mr. BENNETT. Has he asked-
Senator MONRONEY. TO allow three witnesses to testify as to his

patriotism without giving him a chance to be heard, and heard under
oath if he wishes to be, Ithink would not be demonstrating a proper
procedure in this case.

I know that there are strong feelings on these issues, but I certainly
feel that the threat of a Communist smear against those who lead
these protests against evils and abuse which they have long complained
of is not in the pattern of American jurisprudence.

All people whom you charge or prosecute, you guarantee the right
to be heard in Arkansas I am sure.

Mr. BENNET. The FBI says there are only 8,000 to 10,000 card-
carrying Communists in the United States now.

I didn't accuse Martin Luther King of being a Communist. I
prefaced my remarks by saying that a man may get associated with
some of them and if he leaves them it is all right.

I have the film here, with Martin Luther King, with James A. Dom-
browski and Audrey Williams and Myles Horton and others down
there at Highlander Folk School in 1957. The film is available. I
will be delighted to show it to this committee.

Then, subpena Martin Luther King, Jr., or let him come in volun-
tarily and explain what he was doing down there with all these people
who have been aiding and abetting the Communist Party which that
is all I want you to do.

Senator MONRONEY. Do you charge Martin Luther King is a card-
carrying Communist?

. Mr. BENNETr. No, sir, I did not.
Senator MONRONEY. I did not understand you to do so either. But

you are saying in a charge of guilt by association that these demon-
strations are Communist inspired.

Now, if you have any evidence that Martin Luther King is a
Communist-

Mr. BENNrrT. I didn't say he is a Communist.
Senator MONRONEY (continuing). I think we should have it.
Otherwise, I feel that these matters are properly within the juris-

diction of the Internal Security Committee and of the FBI.
Mr. BENNETr. I didn't say he was a card-carrying Communist.
Senator MONRONEY. I know you didn't. That is what I pointed

out.
Mr. BENNmTm. I have here the file of the House Un-American Activi-

ties Committee on W. E. B. DuBois, the first president and organizer
of the NAACP.

I don't know whether he is a Communist, card-carrying or not.
But he was cited about 68 times for aiding and abetting the Commu-
nist-front activities.

He is flying in formation with a bunch of Communists. Whether
he belongs to the party by card I don't know.

Senator MoN.RONE. What was the name?
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Mr. BENNErr. At least he ought to be questioned. On Clarence
Laws, the southern leader of the NAACP, New Orleans, he had been
discharged by the U.S. Army as a security risk for associating with
Communist fronts that have been so cited by the Attorney General
of the United States.

Why not get Clarence Laws in here and find out why he was dis-
charged for security reasons? And if he is a proper person to tell
these people that are in these demonstrations what to do for the best
interests of America. That is what I am getting at.

Senator MONRONEY. Is he associated with Martin Luther King?
Mr. BENNErr. Sir, they ard all interlocking.
Senator MONRONEY. We are talking about Martin Luther King at

the moment. I say if he is going to be indicted three times and
charged with Communist sympathies in a guilt by association, then
he should have an opportunity to be heard before this committee.
And in the future I think we should have at least the courtesy that
was extended by the McCarthy committee under the very wide rule
of John McClellan when he took it over that these matters would be
screened in executive committee to determine whether there was
factual evidence that the man had Communist affiliations.

Mr. BENNETT. Governor Barnett, the other day, introduced a pic-
ture of Martin Luther King---

Senator MONONEY. That is a part of the files.
Mr. BENNErr (continuing). Of Martin Luther King with these

people. There was some question in this committee's mindas to wheth-
er or not that picture was authentic. I have here the film made on the
same day, at the same place, where Martin Luther King was in attend-
ance with these people, people of questioned loyalty to the United
States. If you would like to see the film, I will show it to you and
point out who they are.

Senator MONRONEr. As I read the newspapers, he admitted that he
had made a speech at this college, that he was invited there to speak
on Labor Day. But does this make Martin Luther King subject
to indictment as a Communist sympathizers This is what I am after.
I think if we are going back to guilt by association and divert this
hearing on a very important series of legislative bills, then we are
going to be tied up all year and we will never get down to the issues in
this case.

The best source of information that I know of, and it has always
proven valuable, and the greatest anti-Communist organization the
world has ever known, is the FBI under J. Edgar Hoover.

Mr. BENNETT. That is right.
Senator MONRONEY The day we heard the testimony against Mr.

Martin Luther King, I wrote -Mr. Hoover and I am awaiting an an-
swer as to what his files show about Martin Luther King. I think
we should go to the source of this information and not make this a
sounding board for those who would disparage or attempt to insinuate
that these leaders, like Martin Luther King, are Communist or Com-
munist-inspired or under the control of Communists.

Mr. BENNErr. I have the film, sir, showing his action down there.
He said he made a speech there. The film shows who all was there.

Senator MONRONEY. Did you make the film, sir?
Mr. BENNET. No, sir.
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Senator MONRONEr. Where did the film come from?
Mr. B NNTrr. It came from a private reporter who slipped into

the meeting and made the film. As far as I know, there are only two
of them in the world.

Senator THIURMOND. Mr. Chairman, I think the film ought to be
shown. I think the committee is entitled to see it.

Furthermore, I agree with Senator Monroney that Martin Luther
King ought to be called as a witness. I think he ought to have the
opportunity to come here and say anything he wants to. And I am
in favor of calling him.

James Farmer's name has been mentioned. I would be in favor of
calling him. This man Horton, who I understand is a self-admitted
Communist, if he wants to come I think he ought to be allowed to
come. I am certain he would like to hear anything that anybody has
to say.

Senator YARBOROUOH. Mr. Chairman.
The CHAIRMAN. The Senator from Texas.
Senator YARBOROUGo. Mr. Chairman, I agree--
Senator TJuRroND. Mr. Chairman, just a minute. I shouldn't have

said that Horton is a Communist. It is another one.
Mr. BBNNmrT. Dombrowski.
Senator TIIURMOND. Dombrowski, mentioned in the Attorney Gen-

eral's statement, I believe he is a self-admitted Communist. If he
wants to come, let him come, too.

Mr. BENNrr. James Dombrowski organized the Highlander folk
group.

Senator YARBOROUOH. I agree with the distinguished Senator from
Oklahoma that there should be no guilt by association.

But I want to say this, the distinguished chairman of this com-
mittee is one of the two principal sponsors of this legislation. I think
it is the intent of the chairman of this committee to conduct the hear-
ings in a fair and equitable manner. I feel, as author of the bill, that
he felt, in fairness, to hear the opponents.

Certainly the distinguished Senator from Oklahoma didn't mean
to infer that our very courteous, able and fair chairman intended to
permit any guilt by association of charges.

The chairman of this committee has sat in many hearings; I have
watched him over 6 years in very controversial matters and I have
been impressed in all of that time with his fairness and I want to say
that our chairman, I think, is being very fair in giving a hearing and
he did not intend to have anybody smeared with guilt by association.

Senator MONRONFY. I did not mean to infer that. The Senator
knows, as we have gone along, the extent to which these matters would
be brought up in trying to give the greatest latitude to our witnesses
to get all the facts in this matter.

Mr. BENNEr. There is no intent on my part whatsoever to imply
that anybody is a card-carrying Communist. But when you test the
credibility of people who are leading-

Senator THURMOND. Speak louder. I can't hear you.
Mr. BENNrT. When you test the credibility of people who are

leading a movement, you have to know their background and who their
associates are. This film shows that.
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I have no intent to convict anybody by association. But the com-
mittee should know who their associates are, and then draw its own
conclusion.

The CIAIRMAN. YOU are not referring to the committee's asso.
ciates.

Mr. BENNEr. No, sir; people who were mentioned in the statement,
Senator.

The CHATmMAN. Congressional committees often get off on all kinds
of tangents. Legislative committees do that. If we applied the
basic rules of evidence to senatorial committees, one-tenth of the
time would be taken ut. by the committees.

There is, of course, a basic rule in these cases. We want to hear
everybody. We are trying to be fair.

The Senator from South Carolina has been in charge of the wit-
nesses who have been asked to come up here, and the chairman said
that will be fine; we want to hear everybody we can.

He has asked for 8 or 4 days for witnesses, and there may be some
other perfectly legitimate persons who can give us advice on this
legislation that we may want to hear again.

Mr. BNNmT-. Senator--
The CHAIRAN. Just a minute.
We have to try and keep the testimony relevant to what is before us.
The point I am trying to make is that we haven't any idea about

who starts demonstrations. I have no way of knowing, except what
the FBI or Setator Eastland's committee might bring out in this
field. They have the staff.

The Old Senate Office Building here has several people who are
doing just that for the Internal Security Committee.

We are going to try and devote ourselves to the basic problems
involved in this legislation. We are hopeful that we can do so and
that the witnesses, such as yourself, who have some great legal back-
ground, and who have good legal opinions as to these matters, can
help us by giving us their views.

We should not be getting off on tangents that are not relevant-
this could be relevant, I don't know. As of now it is very vague.
But we will find out.

We are going to ask the FBI as we have told the other witnesses.
We will have the Internal Security and the House committee and
the Senate committee files, and the committee will meet in executive
session when we get through with our regularly scheduled witnesses,
whom we might be able to hear this week or the first part of next
week, or even before that. We will have an executive session and
determine what we will do on these particular matters. We will de-
termine how relevant they are to the legislation that we have before us.

Mr. BINNETr. Senator-pardon me-I was invited here to give evi-
dence, testimony. This film is part of my testimony. I don t know
what the pleasure of the committee is.

The CHAIRMAN. You say in your statement that you will suggest
whatever the committee thinks is proper. We don't usually have
films here. Once in a while we do, but of a different nature than
this.

Mr. BENNEr . It was to authenticate what Governor Barnett said.
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The CHAIRMAN. We will have an executive hearing and determine-
the film will be available-whether we should see it or not.

Senator PROrrTY. Mr. Chairman, I expressed earlier the same senti-
ment which had been so ably enunciated by the distinguished Senator
from Oklahoma. I feel very strongly about this question of guilt by
association which has been brought into this picture during the last 2
or 3 days.

I feel that if we are going to show this film we should know the
name of the person who made it, in order that he can give informa-
tion with respect to the meeting which he attended. I think that is
most important.

Mr. BENNErr. Gentlemen, I think the film speaks for itself. It is
authenticated with pictures of the label-

Senator PRoTrr. That may very well be true. I would like the
name of the photographer and have him appear before the committee.

Mr. BENNETT. I don't know the name of the photographer.
Senator PROrrY. You obviously could find out.
Mr. BENNETT. Yes, sir. But it is a long way from here back to my

home State. I have a little State business to attend to once in a while.
Senator PROUTy. The telephone is available to you.
There is one other question in this connection: On page 5 you say

that,-
* * * the Communists set up Commonwealth College in Mena, Ark. The school

had no particular academic requirements, tuition or qualifications for students
or faculty. It was supported to a large extent by organizations with subversive
backgrounds.

Recognizing that truth is a good defense to libel and slander, would
you name the names of these organizations? I think it is important.

Mr. BENNrTT. Senator, let me say this: In 1935, I believe, or 1941 it
was, the Honorable Boyd Tackett, a Member of Congress-many of
you may remember him-who at that time was in the Arkansas House
Legislature, had a hearing, a legislative hearing, to determine the back-
ground of the Commonwealth College. Those hearings were under
oath and were reduced to writing. They were not in the office of the
secretary of state of the State of Arkansas. It is quite a large volume.
I think the hearings lasted about 4 days. And in there is listed the
organizations which donated money to Commonwealth College.

Senator PRoUrr. Could that be made available to the committee ?
Mr. BENNrTr. Yes, sir, I can have it photostated. It is quite bulky.

I don't think there is any doubt about Commonwealth College being
communistic. It was padlocked for that reason by the chancery judge.

Senator PRovTr. I know nothing about it. I never heard of it.
Mr. BENNETr. It got a lot of notoriety in my way in several govern-

ment races.
Senator THItOOND. Mr. Chairman
The CHAIRMAN. The Chair rules that these matters will be taken up

in executive session. We obviously can't decide it here with only five
members of the committee.

The Chair will be glad to call the committee in executive session
whenever we can get them together.

The Senator from South Carolina is the next one to question.
Senator THURMoND. The time is about up now. We have to come

back after the Senate adjourns this afternoon.
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I want to make this statement at this time for the record: This
legislation was presented by the President of the United States to the
Congress primarily, in my opinion and that of many other people,
because of the pressures upon him and the demonstrations throughout
the country where thousands and thousands of Negroes have been in-
volved. In many cases, there has been violence: in Maryland some
people have been shot; in Lexington, N.C., a white man was shot in the
back and killed; and in other places there has been other violence.

If this committee is going to stop its analysis at. this point and not
go to the basis of this trouble, I don't think it is going to fulfill its full
obligation.

It seems to me that the American people are entitled to know what
is at the bottom of these demonstrations, if that is what caused the
President to present this legislation-and I think that is generally
known. What is at the bottom of it; what is the basis of it; and who
are the people causing it?

It seems to me that if the Attorney General has a film that bears on
that point then this committee ought to see that film.

It is my hope and desire that the committee will see this film because
it may be helpful to us.

There is no question in my mind that there are certain leaders in this
Negro movement who are participating and have engulfed others, in-
duced others, innocently. There are many engaged n it who are fine,
loyal citizens, and perfectly sincere-but it is still inspired by sub-
versive forces.

And there has been information brought out here about certain lead-
ers who have participated in these movements, Martin Luther King
being one of them. If he is one of the leaders here-and information
has been brought out here about his connections with pro-Communist
fronts-I think it is perfectly legitimate to examine this evidence,
because if this bears on this matter I think the American people are
entitled to know it.

I think Mr. King is entitled to come here and testify.
There is James Farmer, who has led many of these movements, and

who not only says he wants equality but preference, and says he can't
say whether violence will result or not if the demonstrators are here
during the filibuster; I think he ought to be invited here.

And there are some others that we probably ought to invite, I think,
to get at the bottom of this thing, if we are really going to present a
true picture to the American people, and not just come and present a
little bill to placate the President, and say, "Mr. President, here is
your bill. We are going to pass it out now. You wanted it based on
the interstate commerce provision of the Constitution in spite of the
fact that a similar bill was declared unconstitutional in 1883. Here
is your bill. We are going to present it to you."

I think there is a very serious question involved here. I think it
goes to one or two serious problems that could jeopardize this whole
Republic of ours.

I think it is the very thing we are going into here. It may indicate,
if we go into it thoroughly and properly, that there are subversive
forces in this country that are working to undermine this Govern-
ment; that are working to divide our people, and eventually to over-
throw this Governnent.
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Mr. Chairman, I want to be on record as expressing the hope that
we do go into it thoroughly and that we do give the American people
all of the facts concerning this matter.

At this time the hour of 12 o'clock has arrived, and I make a point.
The CHAIRMAN. Undoubtedly the same type of testimony has been

given before the Senate Judiciary Committee headed by the Senator
from Mississippi, Senator Eastland.

That committee also has, as I pointed out before, a very, very large
staff of experienced people, known as the Senate Internal Security
Committee, which is in the same committee. It relates to the same
thing. The bulk of the bills are in there.

I will confer also with Senator Eastland. There is an apparatus
to do this immediately. We will do that.

If, as I suspect, this testimony is anywhere near relevant to what is
before us, it has got to be relevant to what is before them.

Would you agree with me on that
Mr. BENNETm. Senator, we don't have the same problem in Arkansas

on the voting business as some of the other States.
The CHAIRMAN. I am not saying that. I say the testimony is there.

The same testimony will be given.
Mr. BENNET'. 'the bill I am concerned with primarily is the one

before this committee.
The CIAIRMAN. The demonstrations are there for the whole busi-

ness; is that correct?
Mr. BENNET. That is correct.
The CHIAIRMAN. It wasn't just for this proposal
Mr. BNNeTrr. That is correct.
The CItATRMtAN. So the two committees are going to have the same

type of testimony.
The Judiciary Committee is well equipped with many, many people

who have gone into some of these things already, as a matter of fact.
We have access to all of their files and their reports and their con-
clusions. We will be glad to look at them and determine relevancy to
this particular piece of legislation.

Senator TIIURMOND. Mr. Chairman, I believe the Senator from
Oklahoma wanted proof of that picture last week. As I understand,
this film is proof of that picture.

I think that is another reason that the film should be shown.
Senator MONRONEY. Let me say that I asked for proof of the picture,

and we got the proof as the best source I know, from the wire services,
that Martin Luther king said "Yes," he had addressed a Labor Day
meeting in 1957 at this college.

This doesn't make him Communist. There were some people there
whose loyalty may, on the record, be suspect. What I am talking
about is this effort to discredit a man who apparently is a minister
and who apparently has been accepted as one of the leaders in this
movement merely by association.

I am perfectly willing to sit here and look at the film. The man
admits he was there, that he was invited to make a speech there.

I see no reason for encumbering the record or the time.
If there is any question about it, if he denies being there, then I

think we should have this in rebuttal.
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Mr. BENNErr. I think the best thing might be-it is not in my
province-to get him, get Martin Luther Kin here.

The CIAIRMAN. The committee will decide what witnesses they are
going to bring here.

Mr. BENNE'r. I prefaced my remark by saying it was not my
prerogative.

Senator TuInmioND. Mr. Chairman, I was wondering about this
afternoon-we have some other witnesses who have come here-if the
committee could reassemble after the Senate has recessed or adjourned
this afternoon, to continue.

The CHAIRAN. Off the record.
(Discussion off the record.)
The CHAIRMAN. On the record.
The committee will recess until one-half hour after the Senate

recesses this afternoon.
(Whereupon, at 12:08 p.m., the committee was recessed to reconvene

as indicated.)

21-314-03-pt. 1- 83
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WEDNESDAY, JULY 17, 1963

U.S. SENATE,
COMrrrIEE ON COMMERCE,

WaMhington, D.C.
The committee reconvened at 9:20 a.m. in room 318 (caucus room),

Old Senate Office Building, Hon. Warren G. Magnuson (chairman
of the committee) presiding.

The CHAIRMAN. The committee will come to order.
We have several members coming. They will be here in the next 5

or 10 minutes. We have a full schedule of witnesses, so we will
proceed.

The Chair has an opening statement this morning.
It is our pleasure to hear first this morning from Ford Frick, the

commissioner of baseball, and then we will have Pete Rozelle, the
commissioner of the National Football League, and the Honorable Joe
Foss, the commissioner of the American Football League.

The committee has invited these gentlemen to appear because they
represent truly national sports which have encountered, and in most
cases overcome, some of the national problems we have to consider
in S. 1732.

One of the major premises on which the bill rests is that discrimi-
nation in places of public accommodation and amusement is a burden
on interstate commerce. These witnesses will give the committee
some experiences drawn from very recent years which would indi-
cate the nature of the burden and what has been done about it.

We are very glad to have as our first witness Mr. Frick, who is well
known by name and personally to many of us, and to nearly every-
one in the United States. Accompanying him is our old friend Paul
Porter. We aregladtohaveyou bothhere.

Do you have a statement, Mr. Frick I
Mr. FRICK. Only a brief one, Senator.
The CHAIxrA. All right. We will be glad to hear that.

STATEMENT OF FORD FRIOK, BASEBALL COMMISSIONER

Mr. FRIcK. .I am Ford Frick, and I am commissioner of baseball
and I am appearing here today mn connection with the hearings on S.
1732 at the invitation of the distinguished chairman of your
committee.

I do not propose gentlemen, to submit to the committee Pny pre-
pared statement. In the interest of tinie, have, however, oitlinred a
brief preliminary observation and then I will be happy to respond
to any questions which the members of the committee may have.
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I do not hold myself out as an expert in the area of the vexatious
legal and political problems which have been discussed in connection
with this bill. I am prepared to give to this committee the experi-
ences of baseball in meeting the problem as it applies especially to
our game and to our players.

Baseball today is completely integrated insofar as play on the field
is concerned. Major league baseball is integrated on the playing
field, in the stands, in thehotels and restaurants which the clubs fre-
quent while on the road, and baseball is integrated also in its scouting,
its administration, and to some extent with its umpires.

This has all come about as a national process. The reason for such
integration, particularly on the playing field, is to me a very simple
one. Baseball is a competitive sport. The equality, the ability of
play, the high standards of performance, are and must be the only
criteria which baseball can recognize.

In the development and the evolution of this policy, baseball has at
times of course collided with local custom and tradition in some areas.
This has involved restrictions and racial discrimination of players
off the playing field and not on the diamond. But by and large we have
resolved successfully these problems through mutual understanding of
all of the parties involved-inspired I am convinced by the very fine
example of assimilation and desegregation displayed by the players
themselves who are concerned only with the competence and the ability
and the quality of performance of their teammates.

I can give specific examples if the committee cares to hear them of
situations in which the problems have been met. Occasionally the
problems have assumed-and this has been only very occasionally-
have assumed such proportions as to reach the governing office of
baseball. In such cases there has been no hesitancy and there has been
no equivocation. Decisions have been made and have been accepted
on the basic precept that in sports'competition on the playing field
and diamonds of this country and the world, ability is the only crite-
rion; and race, creed, and color have no place whatever in the picture.

As far as the minor league structure is concerned, a similar pattern
exists. However, there have been some exceptions concerning inte-
gration of fans in the stands and the housing of the players off the
field. However, today, insofar as the players are concerned, there is
in the minor leagues complete integration. That is on the field I am
talking about. I am frank to admit to you that baseball has paid a
price for this in the loss of certain clubs that might otherwise be
fielding a team today. I am prepared to develop this in some detail
if the commitee so desires.

Finally, I would like to observe as a citizen that the denial of equal
opportunity through the exercise of discrimination is, as far as I see
it, in conflict with American ideals as I understand it, and that cer-
tainly has been the credo of baseball. I think it should be the guiding
principle in every line of human endeavor.

I will be happy, gentlemen, to respond to any questions that the
committee may have.

The CHAIRMAN. Thank you, Mr. Frick.
I am sure the committee members here, and others who are on their

way, will have some questions.
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The Chair is going to depart a little bit this morning from its usual
procedure of asking questions cnd I am sure the committee won't
mind this at all.

Senator Hart was the vice president of the Detroit Tigers, and he
is an officer and director of theDetroit Lions, so he has been very active
in his community in both baseball and football. I am going to depart
from the usual procedure with the questioning. We feel he is a little
more knowledgeable about this than the rest of us at this time.

Senator HART. Mr. Chairman, you are very kind.
Mr. FRICK. I might say, Mr. Chairman, I also feel very much at

ease because I have been questioned by Mr. Hart many times.
Senator CorroN. Senator Hart has never given any of his Republi-

can colleagues a free pass.
Senator HART.We know that the self-reliance is there. We wouldn't

want their moral fiber-
Senator CorroN. Touch.
Senator HART. This is one morning I turned up without any ques-

tions anyway.
You made the point that ability was the only criterion that could

be applied to a man in a competitive sport. Wouldn't you agree that
in theory that is the way it should be all across life?

Mr. FRICK. I think I made that very clear in my broad statement,
Senator, that I feel that way. However, I think I should point out
to you that in considering this question, baseball and competitive
sports do not represent quite the problem that others do, because they
very naturally tend to emphasize ability, if they are fighting for
championships in competition. Yes, that should apply all the way
through.

Senator HART. The only reason I underscore your very effective
statement is to remind any reader of the record that that is the way
lie would like to be judged by his fellows, as an individual who is good
or bad, not as an Irishman or a baseball player or a Negro.

Mr. FRIOK. I subscribe to that thoroughly.
Senator HART. You commented that integration on the ball field

has been a success because of the players themselves. I know you re-
member the difficult days when this question had not been resolved.
And you remember all of the fears that were expressed about what
would happen-what would the Alabama shortstop do with a Negro
second baseman. And as I think would be true all across the line, when
it happened it was discovered that these fears were groundless.

Wasn't that the experience in baseball
Mr. FRIOK. That was a very interesting thing, because when we

went into this field we, like everyone else, were fearful of what might
happen. You are quite true in your statement. We approached it
with kid gloves, so to peak.

And I think possibly through that fear we were a little reticent to
take all the steps that eventually were taken.

But the strange part of it was that once the thing was brought about
we had no reaction at all. We have no trouble.

We were afraid something would happen along the field because
baseball is a competitive game. It is a contest game. We were afraid
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something would happen between spectators and players. We were
fearful of many things.

Nothing happened.
Senator HABT, I think this should be regarded as a very big aspect

of the problem that we are considering here. In the past few days we
listened to recitals of all the tragedies and horrors that would occur
if people were permitted freely to enjoy public accommodations.

I wish those who express this concern would think agin and remem-
ber the lesson of baseball, because in a restaurant nobody is going to
come into you with spikes, or throw at your head. And yet in this
intense competitive setting men, whose regional backgrounds were
vastly different, and I suppose who were reared with the notion that
they would never tolerate this kind of association, have discovered,
once exposed to it, that life went on as usual,

And I know that the game is better for it.
You can in truth claim to be the American game, because all Amer-

icans, based solely on ability, are permitted to participate. And that
is the way life in this country should be.
' 'I think the baseball story is a vivid one,,and you and those who
brought it about certainly should be congratulated.

Mr. FRICK. Thank you.
.Senator HAWT. Mr. Chairman, thank you very much.
' I won't aik about hll the horrors of trying to find hotel rooms, and

reftirnter ind shall we'go to Arizorna and leave Florida, and all of
the rest of that; I think that is a story in itself.
. The CHAIRMAm . Mr. Frick, the committee might be interested in

some of the problems that were involved in the training camp matters
as to whether the housing and the integration in public places
caused-

SLet's put it this way: Did it cause same baseball training camps to
move

Mr. FRIOK. Senator, the problem-let me preface that by saying
that I would not like to limit my problems only to training, because
we had problems in our other cities, in the cities where they weren't
particularly serious. But at first we had problems--

SDo you want me to talk first about the training camps?
The CHAIRMAN. Yes.

SMr. FPRiid We have had serious problems at training camps, what
appeared to be seriouiproblems, in housing and feeding; nothing else.
Never any question in the traning camps as to the use of colored ball:
players on the field, Negro ballyilay6rs. No question of thlt at all.
That was accepted. '

.We did have sone difficulties in hotels and in restiurante. :
" If I can mention some places .I will tell you, for. instance of the

Philadelphia Phillies who trained at Clearwater. They Stay6d at a
hbotel here they had stayed for some years, and the hotel decided
they would rather not have--it was a resort hotel- they would'rather
not ha colored ball players in the hotel. There was nothig for
the club to do. They accepted that for a little while until they
could look around, and they said: ' . '

All right, we Will ndt make a fuss about thi thini, dt n ow we'ha' foufd
a motel outside of Olearwater where we can go, and where they will accept our
players.
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Because in spring training, gentlemen--let m6 explain this: It is
particularly important to have your players together, for reasons all
of you can see; for reasons of training; fdr reasons of player con-
trol; and for reasons of watching diet, and all that sort of thing. It
is very important.

So the Phillies moved front this one hotel to a motel.
While they were away the management of the hotel where they

had been conducted a survey among the churches aid the business-
men of Clearwater. Within 15 days the Phillies were invited back
to the hotel, and presently are there, with all their players, without
any trouble.

We have had some other place where they have moved.
The St. Louis Cardinals, I believe I am sure, moved from a hotel

in St. Petersburg to a motel on the beach where their players could
be cared for.

The New York Yankees went from St. Petersburg to Fort Lauder-
dale. Before they went over they investigated and the atmosphere
had been cleared ther, so they could bring them on;. : .

Don't misunderstand me. I don't imply that the Yankees left
St. Petersburg because of this. question. They. left St. Petesburg
where there was not integration in the hotel ai(4 they wint to Po-rt
Lauderdale where there: was. They did not leave St. Petersburg be-
cause of that. ; 

$ ,
That, gentlemen, has been the s*iry of the tiIning campss all the

way through. , : . ,,
The CHAIRMAN. " Will you go on? '
Mr. FRICK. I simply want to say that this ptblem of integration

in the hotels and restaurants was not confined to a particular area;
it was not confined to training camps, it was true on the road.

For instance in St. Louis, when we first brought colored players
into the major league, the hotels in St. Louis Where the ballplayers
stayed said that they did not care to entertain Negro'players.' In
that instance a colored hotel in StL' Luis was located and the players
stayed there. Within a very short time the hotel changed their
mind and said, Yes, they had made an investigation and they 'aid
we could come in.

At that time, then, the colored players, for a little while said No,
they liked it where they were and they would stay there.: They
eventually cane Bfack,; i

Now it is'a funny thing: once you know you can do things go
into a place possibly ou doh't do it. The iiortant thing is te
knowledge that yda may if you wish. ;: .'

Once they could do tat, if they wished, I ' think it'was right that
they usetheir own-judgment. * - h ;' '. /"

We had several instances of that in the early days, in h6tels.'/But
as of tdday-Land I r6cetly'calledI becausethosd recordswd doz't
keep records of this sort, but I called because I kiiow--inithese par-
ticular cities where we had some trouble, I called th 'lBiltimore lub
I dalledthe Sti Lo is club, and I called the Cincinnati cluB, aind i
called the Houston club. Those are areas where we'hhd'tad, W not
trouble, because we never had trouble, but where w"had4tlieKe ici-
dents. And as all of you ]ioi', all thoe places'are integrated ai to
hotels and dining facilities.
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The CHAIRMAN. How many colored players are there in organized
baseball? Do you have that offhand

Mr. FRICK. Senator, I am glad you asked that question because I
want you to know this: That I haven't the slightest idea, and I don't
think there is any man in the world who can tell you.

We keep in my office records of hallplayers since time began. We
keep their batting averages; we keep their fielding averages; we keep
their age; we keep their place of birth; we keep all the changes of
contract; we keep everything else. But there is not a record in base-
ball, to my knowledge, anywhere that indicates a man's color, his
religion, anything about that.

And to make sure that I was right-I thought I might be asked
that question-I wired Mr. Shaughnessy, who is the acting president
of the National Association-the minor league organization-since
the death of Mr. Shockman, and I have this letter from Mr. Shaugh-
nessy:

DEA COMMISIONER: Answering your inquiry, since its Inception 62 years ago
the National Association has maintained a record of each player signed by minor
league clubs. The record consists of such data as the player's name, home ad-
dress, and social security number, as well as the dates and clubs with which he
signed contracts, the clubs to which any assignments of his contract might have
been made, etc. It contains no entries on the player's race, color, or creed. I
therefore would not be in a position to furnish any information as to the religion
of a particular player or players nor could I produce any data or number of
minor league players who are of the black, white, or yellow races.

I do know that we have a lot of people. My guess would be that in
the major leagues we have over a hundred, and this is just a guess.

The CHAIRMAN. What is the total number of players in the major
leagues?

Mr. FRICK. We have 20 clubs in each league, and each club has 25
players.

The CHAIRMAN. Approximately 500, as an average
- Mr. FRICK. Yes.

The CHAIRMAN. Generally speaking, maybe 1 out of the 5 would
be----

Mr. FRICK. I wouldn't guess. Some clubs have five and six. There
are none of the clubs that do not have at least one or two. Some have
five or six. I think the San Francisco Giants have at least eight or
nine. Some other clubs have fewer.

And again, it is hard to say because these men, Mr. Chairman, are
selected for one reason: Because they can play second base, or they
can play the outfield, or they can pitch, or they can hit, better than
anybody else. And the funny part of it is that that is accepted by
participants of both sides.

A colored boy who is sent down for seasoning doesn't object if he
knows that the while boy who is taking his place can play better
than he can, and he can recognize that. And, vice versa, the white
boy who is sent down for training while you keep the colored boy,
he accepts all this.

The CHAIRMAN. What is the situation: Is the Southern Association
now operating?

Mr. FRox. No; it is not.
The CHAIRMAN. When did that fold up?
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Mr. FRICK. I believe it has been closed, I think, 1 year; possibly 2.
Certainly last year it was not in operation, and thi year. It has
been 2 years since it operated. I am not sure.

The CHAIRMAN. I am not sure about this question, either. It is
only what I read from the sports pages; and some nights when I go
home that is about all I read. I don't want to repeat what I listen
to all day.

There was some suggestion made that they did have to fold up.
There are many other things, I know, in the minor leagues, but segre-
gation was one of the problems involved.

Do you have any comment 6n that?
Mr. FRICK. I think that is a fair statement on limited issues; yes.

As you said, there are many other elements in the systems of a minor
league club. The part where segregation played a part, if any, is
simply that within two of those-I think at that time there were three;
presently only two-of those States there were State laws which pre-
vented the mixing of colored and white ballplayers on the field.

Minor league clubs today are dependent on the major leagues for
support, financial support. The minor leagues are not self-sustaining.
That support is given in turn for the development of ballplayers
through what we call the working agreement.

All these clubs have to have working agreements in order to exist.
When they would not take colored ballplayers to train, we would
not give working agreements. It was that simple. Consequently
the Southern Association, together with other things, did close up
and stop playing.

Some of the cities are presently back in because they were straight-
ened out. Little Rock is back again this year. The situation was
solved in Arkansas. Atlanta, after being out a year, is back again.
The situation was solved in Georgia.

We still have three States-I think there are three-in which they
have very definite laws. And baseball is not out to test laws or togo
against rules or anything of the sort.

The CHAIRMAN. And these laws, so that we will get this in per-
spective were as to the mixing of players on the field ?

Mr. FRIOK. That I understand is true, Senator.
The CHAMMAx. As I understand it, in the Southern Association

prior to folding up, at least in recent years, there hasn't been any
so-called segregation in the stands, or with the spectators, or things
of that kind. But it was the law that would apply-

Mr. FRICK. Segregation in the stands would not bother us particu-
larly. That would be a local problem. Our problem was the in-
ability to send colored ballplayers down there for training, for devel-
opment. And we are using colored ballplayers, and they are important
to us. So we have to take our clubs places where they can be used.

It is just that simple.
The CIFAIRMAN. How many teams were in the Southern Associa-

tion, do you recall?
Mr. FRIOK. There were eight.
The CHAIRMAN. Eight?
Mr. FRICK. There were eight teams. And some of them are ltow

in existence in other leagues. Chattanooga and Nashville are pres-
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ently in other leagues. Little Rock is back in. Atlanta is back in.
The clubs that did not return, have not returned-I think I can

remember them all-are Shreveport, New Orleans, Birmingham,
Mobile, Montgomery. Those are about the ones.
-Senator PASORE. When you say they have returned, you mean

that now they permit in those localities the mixing of players
Mr. FRIOK. Oh, yes.
The CHAIRMAr . And apparently the ones that haven't returned

are the States that still have the law?
Mr. FRIOR I think that is correct.
The CHAIRMAN. Maybe they wouldn't want to return.
Mr. FRIOK. I don't know. I can't guarantee they would return

if there was no law. I can only testify as to what has actually
happened.

The CAIRMAN. I wouldn't want to suggest that this was the only
reason, and the only thing pertinent to this is the problem in accom-
modations in' traning camps. This apparently was one of the rea-
sons. I know the minor leagues had all kinds of problems.

I remember years ago on this committee when the distinguished
chairman of the committee was Ed Johnson. Ho was president of

the Western League. Once a year we would hold a meeting with every-
body to see what we could do about the minor leagues. There wasn't
much we could do, but we could furnish everybody a forum in which
to' talk about it.
SWe finally did do something with the FCC on the question of broad-

casting a major league game, your group, at the same time the home-
town was playing. I will never forget one day they brought in five
security guards who were working at the ballpark, and they had a
radio room and were charging 50 cents for people who were disgusted
with the home team to come down there and listen to the Yankees play.

This Was the last straw. They had a place under the stands where
they charged 0 cents and you could come down and listen to the big
league game while the home team was playing.
.So I appreciate the fact that the minor leagues have had their

problems. , , :
In the Pacific Coast Leaguej there has never been as I remember

it-arid maybe you can verify this-any problem o1 segregation or
integratidnthere.

M r.' FRIOx. To the best of my knowledge, no. I am sure there
hasn't, or I would know about it.

SThe CHAIRMA. For the purpose of the record, when we talk about
minor leagues you have certain classes don't you, Class AA-

Mr FaioK. Triple A Double A, and A.
The CHAIRMANJ And the Southeiri Association was--'-
Mr. FraK. Double A.
The CnARMAN. The Pacific Coast was- '
Mr. FRIox, Triple A.
The CHAIRMA. And the International League
Mr. FRO. Trile A.
The CHAiR *. And others were-
Mr. Frox, Other olasifcations. ;
TheCuAairA.' Sometimes even Stateleagues.
Mr. FroOK. Yes.

\ I
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The CHAIRMAN. Do all of the major league ball clubs have what
I term, for want of more knowledge on this, farm clubs?

Mr. FnuoK. Yes.
The CHAIMAN. Without exception ?
Mr. FRIOK. Without exception.
The CHAmMAN. Some of them have more than others ?
Mr. Fmox. No. They used to, but now we let each of them have

five. They have working agreements, one Triple A, one Double A,
and three A's. So they total fve.

They may have more, but they can't have less. That is the only way
we can keep our minor league structure going.

The CAIRMAN. So that the future success of major league baseball
largely depends upon the continuation of the so-called farms to feed
in the players to the major leagues

Mr. FRIOK. It is very important for the development of players.
Your average youngster, when you sign him to contract, is not ready
for major league play. He has potential. He has latent abilities.
We need the minor league clubs to develop him and bring him up to
the state of perfection where he can perform in the major leagues. In
that way they are absolutely essential to us.

The CHAIRMAN. In your statement-you might want to elaborate
on this somewhat--you said baseball has paid a price in this field.
Would you elaborate 9

Mr. FRIx. I mentioned that. We paid a price. We had to move
out of some towns that we thought were good baseball towns in the
Southern Association because we ran head-on into a law. We were
not fighting the law and didn't propose to. We had a job to do, and I
suppose the State had a law to enforce. So when the force met the
bodies, we went out. So we lost some good talent, yes. That is the
price we paid.

The CHAIRMAN. Have you had any incidents in this category in
transportation of baseball teams?

Mr. FRIcx. No. We don't have any transportation problems. We
haven't had. We do a great deal of chartering of planes; and of
course, they can travel on planes. We use them in spring training.
And we use chartered buses, because that is the best way for short hauls.
We have no transportation problems.

The CHAIRMAN. Did you have, some years ago, when the so-called
Jim Crow laws were existing in the South ?

Mr. FriKx. I understand that there were places in spring training
where they had some little difficulty in the diners. I cannot put the
firiger on those because I have just heard that. They couldn't have
been too serious, else I would have known about it.

But I think there was some difficulty there,
When they traveled by train, the pullman was a leased pullman.

In the spring it requires two or three pullmans, and those were leased,
so to speak, charters, and we had no problem there because our boys
could -o on.

I did understand that from time to time they had a few arguments
and discussions concerning service in the diners. But, as I say, they
couldn't have been too serious, else it would have reached me.

The 'CtiARUMAN. Lately there has been none
M'r. F~inK. Lately there has been none.
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The CHAIRMAN. We have long since done a job in the field of inter-
state transportation, including air travel, railroads, and buses. Of
course, you wouldn't run into the problem because usually you had
your own chartered planes.

Mr. FRICK. We chartered planes. We had no problem.
The CHAIRMAN. The Senator from Rhode Island.
Senator PASTORE. First of all I express my regret that I wasn't here

when you read your statement, Mr. Frick. If you have answered this
question in your statement, I shan't pursue it.

I have only one question and it is this:
Much of the opposition to this type of legislation that we are dis-

cussing under S. 1732 emanates from an argument that this violates
or is inimical to a way of life which has been accepted over the years
in a region of our country.

In tiese localities where you have mentioned players, where origi-
nally there was resistance, has the matter adjusted itself Have you
run into any difficulty I In other words, when we begin to accept the
change, what do we mean I Do we mean an accepted adjustment that
works out well or do we run up against a conflict that sometimes leads
to misunderstanding and regret, and to violence?

Mr. FRIuK. Senator, I think I can best answer that question for you
by reading a letter which I received under date of July 13, from Mr.
Ray Winder, the general manager of the Arkansas Travelers Base-
ball Club-this is the corporate name of the Little Rock club. I want
you to understand this letter was solicited.

I knew I was coming before this committee and I wanted informa-
tion. I didn't know. I had heard rumors but I had no reports
officially as to just what happened.

I read you now:
The Southern Association of which Little Rock was a member for many years

nevqr did integrate at any time. We did considerable groundwork and study
before applying for a franchise in the International League. We were assured
by the four larger hotels in the city that they would take care of all visiting
Negro players in the rooms, coffee shops, and dining rooms exactly as they would
provide for the white players. We selected the Hotel Marion because of its all
night coffee shop.

The local NAACP field secretary requested that we integrate the park. We
answered them that we would sell tickets to the general public. When the board
of directors of the club met, it decided to integrate the park on opening night,
April 16. No public mention of this decision was made although local TV and
radio sports announcers and newspaper sportswriters were aware that the
decision had been made.

The park was quietly integrated on opening night with 6,966 paid admissions-

That by the way, gentlemen, I think is the record attendance in
Little Rock--
of which several hundred were Negro patrons. There was no trouble, no com-
motion, and no complaint, except one lone man with a sign who moved up and
down in front of the park. No one paid any attention to him. He tried it again
the second night for a short time and then gave up.

Negro players on the home team and visiting teams have been applauded from
the start, and sometimes louder than the white players. Visiting managers re-
port better treatment here in hotels and coffee shops than elsewhere. One visit-
ing team has as many as six Negro players.

Our Negro players are popular with our fans. They came here in fear, but a
large group of white fans met the team on their arrival here from spring training
and took them on tour in private cars over the city. They are much at home now.

We sold $114,330 worth of preseason tickets early in the spring. Tickets were

548



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

sold nl 90 cities and towns in Arkansas outside of Little Rock. Enthusiasm and
support have been steady and general throughout the State.

Integration in Little Rock has been smooth. It came about naturally and is a
normal part of Arkansas baseball now.

That should answer your question.
Senator PASTORE. It certainly does.
I didn't know you had the letter and I asked the question cold.

I didn't know what your answer was going to be. But the reason I am
explaining this is because I have just been passed a question by a mem-
ber of the staff, and I don't want you to think I was in on any
conspiracy.

The question here is:
Who threw out the first ball at that game Do you know?
Mr. FRICK. Yes, I know. Governor Faubus.
The CHAIRMAN. What year was that?
Mr. FRICK. This past year. You see, Little Rock was out of base-

ball and got back in just this last year, in the International League.
This was the opening game.

Senator PASTORE. That is all that I have to ask.
The CHAIRMAN. Senator MonroneyI
Senator MONRONE . I have no questions. I appreciate very much

having the baseball commissioner here to tell us some of these problems
and successes that occurred in baseball.

The CHAIRMAN. Senator Morton ?
Senator MoRTON. If a fellow wanted to make a little bet, is there any

way a fellow can beat the Yankees?
Mr. FRICK. Mr. Giles will tell you the National League clubs.
Senator MoRTON. That is all, Mr. Chairman.
The CHAIRMAN. The Senator from South Carolina.
Senator T'1 RMOND. We are glad to have you with us, Mr. Frick.
Mr. FRIOK. Thank you Senator.
Senator THU iooD. This desegregating was done on a voluntary

basis, was it not.?.
Mr. FRIOK. Oh, yes.
Senator TiruMoND. In other words, it was not forced desegrega-

tion but on a voluntary basis.
Mr. FRIOK. The oLly compulsion was our inability to furnish work-

ing agreements to clubs in these areas unless there was-let's say we
were desegregated because we had ball players to train, and we couldn't
send them there. So, there was pressure to that extent. It was one of
those "I will give you this if you give us thht" deals.

Senator TnURMOND. In other words, there was no law that brought
it about

Mr. FRICK. No.
Senator THrRbiOND. Purely voluntarily. The players agreed to it

and they were satisfied. When things come voluntarily in the hearts
of the people then it is lasting, isn't it?

Mr. FRICK. I think that is generally true.
Senator THUROND. If it is forced by law, it creates tensions; if

you force people to do what they don't want to do, that does create
tensions, doesn't it?

Mr. FmoR . Was that a question or statement?
Senator TIruRMaoND. Do you want me to repeat it?
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Mr. FRICK. No. I said did you ask that as a question or did you
make that as a statement

Senator TIURMOND. I asked that as a question. If you want to
force people-it is just like the 18th amendment. People rebelled
against it, public sentiment rose against it, and it resulted in repeal,
did it noti

Mr. FPxOK. I think you have a tougher job if you have to force
people to do something ;though once in a while you have to.

Senator TIUaRMOND. In our State, I believe Frank Robinson and
Joe Gaines both were Negro players who played on the Columbia
team. I don't know whether you remember.

Mr. FROcK. I remember very well. We have colored players in our
State; we have baseball clubs in our State.

Senator TiURMOND. They have all gotten along fine as far as you
know?

Mr. FRICx. To my knowledge.
Senator TnURMND. There have been no complaints?
Mr. FRICK. No, sir.
Senator THURMOND. Speaking of equality, I presume you believe

in equality of sports too. Would you favor equality of sports by put-
ting useballunder the antitrust laws the same as football

Mr. FmK. That is a loaded question, Senator.
The CHAIRMAN. Do you want to confer with your counsel on that?
Mr. FRIOK. I don't think it is necessary. I have the same answer for

that.
The reason I laughed Senator, is not because you embarrassed me,

but we have always had in baseball one pet phrase that we use. We
fold our arms and stand back and raise our heads and say, "We rely
on the Toolson case." The Tooeson case is the one which kept us out
of thesport.

Senator TIURMOND. Do you favorgoing under the antitrust laws?
Mr. FRio. No, sir.
Senator THURMiND. You do nott
Mr. FRIcK. No, sir.
Senator T'lflRMOND. Then, you do not believe in equality of the

sports, do you
Mr. FmRo. . No, I don't think we are subject to it. I don't think we

are subject to the antitrust laws. We have asked, if everybody is
brought under the antitrust laws, yes. But we think we are a sport
rather than a business. And we think we do not affect the economy of
the country.

We have had long arguments with Senator Hart and a lot of other
people on that one. It is a long record on that.

Senator THURMOND. Sometimes it depends on whose ox is being
gored, es' t It

Mr. FRIcK. I suppose it would influence your thinking a little bit,
[Laughter.]
SOn your: antitrust laiy- what we have advocated, Senator, is not
thatiye grounder the antitrustlaws, but that the commissioner of base-
ball has advocated and has appeared before both the Senate and House
committees and advocated that football be given the same thing we
have, not that webe carried with football, but the football point came
along after we did.
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The CHAIRMAN. Baseball players have always said they wanted
football and baseball to be equal.

Mr. FRIOK. We want football and baseball to be given the same
treatment. However, I am not on the committee.

Senator THURMOND. At any rate, you don't want to be put under
the antitrust laws like football do you I

Mr. FRIOK. No, sir. I want football to be--
Senator TItRMOND. That is all, Mr. Chairman. Thank you.
The CH[AmaraN. The Senator front Alaska.
Senator BARTlrTr. Thank you.
There will be no questions frpm me, Mr. Frick. Obviously your ap-

pearance here has been very helpful to the committee.
I do want to say though, Mr. Chairman, that your revelation that

the Senator from Michigan is involved in the world of athletics is as
surprising to me as if you had said that I am Lou Diston's manager.

The CHAaMAN, Any further questions?
Senator HArr. As you can tell from my build, I was responsible

only for their legal status, not their playing caliber.
Mr. FRIOK. Mr. Chairman, I have read to you two communications.

Do you want them for the record I Should I leave them
The CnAmu R. We would like to have them.
Mr. FRICK. You are quite welcome to them.
Senator HART. Mr. Chairman, as long as the opportunity was given

me again,i iis repetitious--
The CiRAmxAw. You are getting special treatment this morning

because of your status.
Senator Hawr. I should keep quiet,
The CHAIMAN. There is a little discrimination going on here..
Senator HArr. You would assume that I understood this game. But

it is aserious point. As you leave, commissioner, I would like to make
it again. Today there are some very great Negro stars. Some of the
outstanding players of baseball are Negroes. For a long time the
game had a color line, and we are not kidding anybody, During all
that period of time potentially great stars were never seen the game
suffered, the fans suffered, because there was that loes of skill. And
then the game came to adopt that one criteria that you mentioned in
your statement: the man's individual ability, and we found these great
stars.

I just want to make a point, that that is true all across life; that to
the extent that there is a color line, America loses great stars, whether
it is in science, medicine, the arts, business, or industry.: And America
suffers, just as the game lost something because of so many years Willie
Mays couldn't get into the park. And, I think this is a point that the
committee should take very seriously.

Mr. FRICx. And I must say Senator, that as an individual, I agree
with that 100 percent. I think that people are given opportunity. I
don't mean that the are given the privilege or license, btt if an Aomer
ican citizen is given every opportunity to progress as rapidly and as
far as his abilities will permit, and at the same time is permltto th
training, offered tie training and the education and the other things
that are required to meet that goal, thatwe haven't any problems. :

Thank you.'
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Senator PASTORE. I think the Senator from Michigan ought to add
a short rejoinder to that. I agree with him a hundred percent. But
the record does show that once we did remove the color line, we didn't
run into the controversies that are being predicted here today, and
we didn't have people going around screaming that they were being
deprived of property without due process of law under the 14th
amendment.

The minute we began to recognize that people were people, regard-
less of color, and that they had a contribution to make the grandeur,
the glory, and to the development of America, the minute we began to
recognize that, all this irritation began to settle and people began to
find a new way of life that was a real way of life and the true American
way of life.

senator HART. And another rejoinder: we didn't poll the ballplayers
to determine whether they wanted to do this or not.

The CHAnIMAN. The Cleveland Indians have shown up.
The Senator from Ohio.
Senator LAUSOHE. Mr. Frick, you are the baseball commissioner; I

am the Senator. Would you change positions ?
Mr. FRICK.. No, sir. [Laughter.]
Senator LAUSOHE. You remember that I was your competitor for

the post which you now hold when you were appointed?
Mr. FircK, I believe it was 1951, Senator. I remember very well

that your candidacy had been suggested. I was going to say you were
a candidate. I don't believe you were at all, but your name had been
suggested.

Senator LAUSCHE. I tell you now that I met in New York with Stone-
man, O'Malley; and Topping was not there--

Mr. FRIK. Webb, I think, was there
Senator LAUSCHE. Webb was there.
Mr. FRICK. I know about that meeting.
Senator LAuracnE. I got to the meeting a half hour before time.

Ohioans didn't know that I was in New York.
I walked around the block but was afraid that somebody would

identify me t and I went into a Presbyterian Church that had the door
opening saying, "Come in-Welcome."

The organ was playing hymns. I went in and sat down and no one
was there. I picked up a hynm book and it said "Flee not from thy
responsibility; fulfill thy duties; stay at thy post." And, I had then
come to mih the thought "Shall I quit the governorship and flee from
that job and take this assignment if it is available to me '

' We had the meeting, and I went back to Columbus and issued a state-
ment that "I don't believe the job is available, but even if it is, I will
not take it."

Did you know that ?
Mr. FICK. Yes; I know that. I didn't know about your going into

the church, [Laughter.]
1 didn't kn6w about the power of prayer, Senator, but I know all

the rest of it.
Senator LAvieda*s. I don't know whether I made a mistake or not.

But when yiou tell me that you would not change pots, I think I made
a mistake.
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Mr. FRICK. I think Senator-and this goes for all of you-I would
rather have the problems, this great problem that you face-I would
rather handle it for baseball than sit in your positions and try to
handle it.

Senator LAUscHE. You have a higher task, I know.
Tell me this: In the bill before us there is no provision operating

against labor unions in making it obligatory upon them to accept as
members persons regardless of race, creed, or religion. Would you
want to express an opinion whether it is proper to have the bill em-
brace all other activities and not embrace labor unions

Mr. FRICK. Senator, I do not think it would be becoming to the
commissioner of baseball to tiry to advise the Senate any more than I
want the Senate to advise me about my business of baseball.

Senator LAUsCHE. Good enough. I will not press that.
Thank you very much. I am glad that you are happy in your

post. [Laughter.]
I might say to you that I was told that Ihad 12 votes-
Mr. FRICK. That was enough.
Senator LAUSOHE. And I needed one more.
Senator PAsTORu. I think the Senator-
Senator LAUScmE. Be careful what you are going to say, Senator

Pastore. [Laughter.]
Senator PAsBORE. We of this committee are absolutely grateful that

you made the decision that you did make, because otherwise we would
have been denied your talents to meet with this very, very serious
problem.

Senator LAusonm. All right.
Senator THURMOND. Mr. Chairman, I want to say that I wish we

had more Lausches in the Senate.
Senator LAUSOHE. That is all that I have.
The CHIRMAN. Mr. Frick said he.didn't want to give us advice,

but I want to assure you, every Senator knows how baseball should
be run. We all are players-or we think we are.

Senator Lausche, in answer to your last question one of the wit-
nesses tomorrow will be Secretary of Labor, Mr. Wirtz, so we will
have a chance to go into that question.

Are there any further questions of the commissioner If not, we
thank you very much for coming.

Mr. Frick, we are glad to have seen you again.
We will now hear from Mr. Rozelle and Joe Foss, the commis-

sioners of the National Football League and the American Football
Leaue.

Ie are glad to have you both with us.
I thinkby listening to the statement of Mr. Frick and some of the

questions by the committee, you probably have a basic idea of what
we are talking about.

Do you have anything to add to this, or give us other examples in
the field of football

I call on Mr. Rozelle first, because I understand you have no pre-
pared statement do youI

iMr. RozELLE. Very brief, Mr. Chairman,
The CHAIRMAN. Didn't see it in front of you.

21-44--43--pt. 1---88
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Mr. ROZELLE. I don't have a prepared statem .t. I have a few
preliminary remarks.

The CHAIRMAN. We will be glad to hear from you on this matter.
You have a rough idea of what we are talking about, and can tell us
how this might apply to football.

We will be glad to hear from you.

STATEMENT OF PETE ROZELLE, COMMISSIONER, NATIONAL
FOOTBALL LEAGUE

Mr. ROZELLE. Mr. Chairman, and members of the committee:
Negroes perform on all 14 teams in the National Football League.

The only prejudice I am aware of on the part of the 14 clubs is find-
ing the finest 37' players that they can to represent them on the field.

During the course of the season some 600 players would compete in
our league. I do not know how many of them are Negroes. I do,
however, because of a recent inquiry made of our public relations
office, know that in our professional star game played in Los Angeles
last January, where 66 of our finest players compete, in the last Janu-
ary game 19 were Negro.
SWe have no problem relative to seating in any of our 14 cities.
I would say that the only problems encountered in the National

Football League might lie in the area of preseason games played in
certain southern cities, and I believe that this situation has improved
greatly in recent years. This would be in the area of accommoda-
tions for the team, and also in seating in the stands.

However this has, as I say, improved considerably in recent years.
This would be during our training season.
As for training camps, no problems exist there. The 14 teams

train normally on small college campuses throughout the country.
The CHAIRMAN. And they are usually geographically not in the

southern area
Mr. ROZELLE. For the most part that is correct.
The CHAIRMAN. Could you tell us briefly what problems there

might have existed in these preseason games, and in what areas?
Mr. ROZELLE. It would largely lie in housing the team together.

In the past it has been necessary for some of the teams to have the
Negro players, when they spend normally just a day, or 2 days at
the most, m one of these preseason cities, accommodating the Negro
players separately from the rest of the squad.

And the other problem has been in integrated seating at the games.
The CHAIRMAN. Are there some places that still have segregated

seating?
Mr. ROZELLE. Most teams explore this rather carefully before they

agree, before they contract for a preseason game in a city. But
problems have developed. There have been times in the past where
they felt the situation was clear, and then perhaps a week or two
before the game the situation had to be clarified.

The CHAmIMAN. In those cases I suppose that there would be some
advance people go down to see what they could work out in the par-
ticular city or town where the game was to be played ?

Mr. ROZELLE. That has been done; yes.
The CHAIRMN. How many of those preseason games, generally

speaking, are played in the areas where this might occur .
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Mr. ROZELL. It has become quite limited. I would think that this
year, and I am merely estimating, there may be 5 or 6 games of
the 37 or 38 that we will play.

The CHAIRMAN. What about eating facilities Has that been one
of the problems?

Mir. ROZELLE. They normally eat together in the hotels where they
are staying.

The CHAIRMAN. Suppose they had to stay at another hotel
Mr. ROZELLE. Then they would not eat with the squad normally

except for pregame meals when normally arrangements are made for
them to eat together at the hotel where the main body of the team is
staying.sThe CHgnaNA. But it would normally be, as I understand it, in a
private dining room rather than in the public dining room?

Mr. ROZELLFE. That is correct.
Of course that is the case elsewhere, too. The teams normally-
The CHAIRMAN. You keep them all together and get a private room

and they eat there?
Mr. ROZELE. Yes.
The CHAIRMAN. I have no further questions of Mr. Rozelle.
Senator Pastores
Senator PASTOR. I have no questions.
The CaAniMrN . Senator Morton
Senator MonroN. No questions.
The CHAIRMAN. Senator Monroney
Senator MONRONEY. You mentioned the segregated seating. Is that

the rule of both leagues, that they do not have segregated seating at
their games? ..

Mr. ROZELrE. We do not have it in any of our 14 cities.
Senator MONRONmiY. When you play an exhibition game, a preo

season game, you insist on the same desegregation; is that correct?
Mr. ROZELLE. That is correct. Problems have developed.
Senator MoRaonor. Players are of both races and they are not seg-

regated on the field; therefore there is no sense in segregating in the
stands

Mr. ROZELrE. Yes.
Senator MoNBoNEz. There has been no difficulty in transportation

of any kind
Mr. ROZELLE. Normally it is by chartered plane. There has been

no problem to my knowledge.
Senator MoNRONEr. When you handle it through local transporta-

tion, from the airport in, you have your own transportation?
Mr. RozPmur Chartered bus, normally.
Senator MONRO"NE. So your problems racially are rather minor-
Mr. RozELJe. That is correct.
Senator MONRONBY (continuing). In all areas
The players are treated exactly the same, are they not. In other

words, the white player and colored'player are given the same salary,
prerogatives, and-

Mr. ROZELLE. Depending upon their ability, yes.
Senator MONRONEY. That is all that I have.
Senator PASTORn. May I follow that up
The CHAIRMAN. Go right ahead.
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Senator PASTORE . The problem is a minor one because you make it
a policy-

Mr. ROZELLE. That may contribute to the fact that our problems are
minor.

Senator PASTORE. I am not trying to make an issue of this. But
to get the record straight, you avoid situations by refusing to go to
those places which would develop into some offensiveness to some
of your Negro players who are stars and are considered, so to speak,
members of the family

Mr. ROZELLE. That has been the policy of all 14 clubs who are re-
sponsible for scheduling their own preseason games as against the
commissioner drawing up the schedule for the regular season; yes.

The CHAm Aw. You may be loaded now with 14 clubs; but was
there any time that you recall, or do you know of any such instance
where a franchise was applied for from an area where you might
have these problems, where it was granted ?

Mr. RozmLE. Where the franchise was granted ?
The CHAIRMAN. Yes.
Mr. ROZELLE. I am not aware of any problems of this sort arising

in the awarding of franchises.
The CHARMAN. Suppose there is one of these places where the law

requires segregation who have a city or urban center where they
thought they might be able to support a pro football team. You
would have the problem then, wouldn't you

Mr. RozELLE. I don't believe it would be a problem, because we
would not grant the franchise.

The CHAimxAN. That is what I wanted to know.
Mr. Foss, do you have anything to add to this ?
Mr. Foss. Mr. Chairman, members of the committee, I have a real

short statement here, a two-page one, that I will run through.
The CHAIRMAN. I think we should clear the record.
That would mean, Mr. Rozelle-and I don't know that there has

been any such application-if a place that had segregation could
support a pro football team and made application, you could not
grant it for this reason ?

Mr. RoZELE. In my opinion the members of the league would not
approve of a franchise for such a city.

The CHAIRMAN. This would deprive those people who wanted to
see pro football of that team, would it not?

Mr. ROZELLE. That is correct. If all other factors were equal and
we would be willing to grant a franchise for such a city, yes.

The CHAIRMAN. I understand.
But this would be one problem that would be involved if there were

other factors in which the franchise looked like it might be desirable?
Mr. ROZELLE. That would be a decided negative for such a city.
Senator LAUSCHE. Mr. Chairman, may I ask a question
The CHAIRMAN. Yes.
Senator LAUSOHI. Do you hire as football players all men, regard-

less of color, whom you feel will improve the strength of your team
Mr. ROZEFLE. Without question.
Senator LAUSCHE. That is all.
The CHAIRMAN. All right, Mr. Foss.
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STATEMENT OF JOE FOSS, COMMISSIONER, AMERICAN FOOTBALL
LEAGUE

Mr. Foss. The American Football League came into being in 1960
as an integrated sports body. It, therefore, follows that our prob-
lems, if such is the proper word, on this question have been minimal.

The only question asked of an athlete by our coaches is: "Can you
do your particular job better than anyone else we have?"

The percentage of Negroes on individual teams has run as high as
one-third of the total 33-man roster. Such was the case with the
Buffalo Bills last year. The'percentage was even slightly higher
with the Oakland Raiders the year before.

At no time since the league's inception has there been a team with-
out Negro representation. This was not by design. But the oppor-
tunity was given and the individual player earned the job.

A large percentage of the most publicized players in our league are
Negroes. Players such as Abner Haynes and Curtis McClinton, of
Kansas City; "Cookie" Gilchrist, Ernie Warlick and Elbert Du-
benion, of Buffalo; Ron Burton, of Boston; Paul Lowe, of San Diego,
and Art Powell, of Oakland, to mention a few.

Negroes have in fact, received a majority of the Player-of-the
Year and Rookie-of-the-Year honors voted these last 3 years.
Haynes, although only a rookie himself, was designated Player of
the Year in 1960. In 1961 Earl Faison, of the San Diego Chargers
was named Rookie of the Year and this past season the same award
was voted by the league's players to McClinton.

As to our stadiums, we play in completely integrated parks. The
only home stadium which presented any problem was city-owned Jep-
pessen Stadium in Houston. This situation was rectified last year
and seating restrictions no longer exist there, either.

While we have a general policy against revealing the salaries of
players, you would only have to take a 2-minute peek into our con-
tract file to be assured that all players-regardless of color-are re-
warded according to their contributions to their individual clubs.

In closing, I'd like to make a couple of observations which I feel
are germane to the hearing.

At no time in our short history have we suffered adversely because
of being an integrated sports entity. We've found the color of the
player's uniform, not his skin, is what is important to the fan in the
stands or viewer at a television screen.

To the credit of the Negro players as a body, they've done their
part by their conduct both on and off the field to merit the respect
they've gained as American Football Leaguers.

The CHAMIMAN. Did you find the same thing with players them-
selves in this real tough competition for position as between Negroes
and whites that Mr. Frick mentioned? You haven't run into any
resentment that the white player may get the job over a Negro, or
visa versa, because they take it very well, do they not

Mr. Foss. Yes they don't pretend to suggest that because he was
colored, he didn't have it.

I spend a lot of time with the individual players. I try to hit, and
I know Pete does just as many games as is humanly possible. We
play not only on Sunday but sometimes on Friday night, or Saturday.
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So I also, after the game go into the dressing room of both the
winners and the losers and visit around with the boys.

And I spend time during their camp sessions. And I have yet to
come onto anyone who was griping or growling that they had been
beaten out.

In pro football they are interested in one thing, and that is the
best man regardless of his color.

The CHAIRnw. They know that, and-
Mr. Foes. Yes.

. The CHaRmAN. As Senator Pastore pointed out, they know of dire
things that happen.

With one exception, when you first went into Houston, you had
some problems, did you not?

Mr. Foes. Yes When we first went into Houston. There was one
part of the stadium that we did not own-of course the club was leas-
ng the stadium--and that part was segregated. I think that in-

volved 12,000 seats The balance of themMr. Adams put up and they
were integrated. And so I contacted them: and said we will have to
do something about this.

Of course, it was rectified last year, so that now anyone can buy
a seat anyplace in the house. I think probably the thing just worked
itself out because no one lost their sense of humor on the thing.

In the meantime we went over and played at New Orleans, and some
folks advised against it, and said "you will get into nothing but.
trouble over there" But we just told both sides that were aggravating
at the time, "just take it low arid slow here, and I think things will
work themselves out." And they did.

We had an overflow crowd over there and there was not one single
incident. We played in Mobile, wb played every year since their in-
ception, and we had no difficulty there at all.
:We played in Atlanta, Shreveport, a number of other Southern
cities. As of the moment, I have not had a single report of even one
incident.

The CimAIRAN. These games have taken place comparatively re-
centl# in those areas? I

Mr. Foss. Since 1960.
The CH AIRMAN. The last 2 years, actually.
As you point out, there was no dire problem. All the fears about

agitation weren't founded at all.
Mr. Foss. No, sir.
The CHAIRaMN. Problems didn't happen in the stands or on the

field?
Mr. Foss. No, sir.
When a man goes down that old field, the fan, you find, doesn't

pay any attention. He will just cheer. If the man puts on a good
performance, that is what he is interested in.' They cheer him just
as much, whether he is red, white, or black.

The CHrAIRMAN. Mr. Rozelle, when was the last National League
team integrated? What date?

Let me ask you this first, for the record: Are there Negro players on
all yotir teams now .: ?, '

Mr. RozElE.1 That is correct.
The CHAIRMAN. When was the last one integrated?
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Mr. ROZELLE. Washington Redskins.
The CmHRMAN. What date was that
Mr. RoZELLE. 1962.
The CHwRmAN. Just last year?
Mr. ROZELLE. That is correct.
The CHAIaMAN. Prior to that--as I recall, all the other teams were

integrated?
aMr. RoZELC. Yes.

The CH AIRMAx. Even since the beginning?
Mr. ROZELLE. For a great many years.
The CHARMAN. It goes back quite a bit
Mr. ROZELLE. Yes.
The CHAIRMAN. Mr. Frick mentioned about records. Do you peo-

ple keep the same kind of records in your commissioners' offices that
Mr. Frick mentioned I asked the question, how many colored ball-
players are in the two leagues, the professional leagues. He said he
might know generally, but he couldn't tell me offhand from the record.
Is that the same kind of records you keep I

Mr. ROZELLE. We have no official records that we give of persons.
The CHAIRMAN. Do you have a record of the man's name and where

he was born and statistical data, but you don't have whether he is
black, white or oriental, do you ?

Mr. ROZELLE. That is correct. None of our official records.
The CHAIRMAN. Or whether he is a Lutheran, Holy-Roller, or

Catholic?
Mr. ROZELLZ That is correct.
The CHAIRMAN. And are yours the same, Mr. Foss
Mr. Foss. Mr. Chairman, we don't pay any attention as far as rec-

ords are concerned.
The CHAIMAN. I would like a few Lutherans on it.
Mr. Foss. Yes, sir a few Norwegians.
The CHARMAN. They don't make very good football players for

somereason.
Mr. Foss. Just prior to my coming down here we did check just to

see how many we had last year as regulars. It turned out that out
of the 264 players in the league, 54 were Negro. So, we don't have
any records.

The CHAITuR . You just made an inquiry ?
Mr. Foss. We went back into the book on the program thing to col-

lect it.
The CHAIMAx. Do you have any questions?
Senator HAr. No, Mr. Chairman. I think the point should be

made that football players and baseballplayers also are from the whole
strata of society. The explanation is being made to the committee that
it is possible, even with highly competitive adversaries, for Negro and
white to compete against each other and with each other, and these
are men who come from farms and cities, from families of material
means and from families who are poor.

In the case of football, virtually all are college men. In baseball
this is less true today, I think. But you gentlemen have described
an intensely competitive arena where what we claim about American
tradition actually is true-that a man is judged on his ability, and the
house has not come down around our ears.
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Instead, everyone, even the "grandstand managers," agree that the
quality of both games has improved.

The CHAIRMAN. Mr. Foss, the only team, however, that you have
that might be considered in the South, say south of the Mason-Dixon
line is Houston, is that correct

Mr. Foss. Yes, sir. Side we moved Dallas up to Kansas City.
That just gives us Houston down south. We are having a number of
preseason games down there. The present preseason schedule--

The CHAIRMAN. You have a terrific number of top players that come
from the South.

Mr. Foss. Yes, sir.
The CHAIRMAN. In both leagues?
Mr. Foss. Yes sir.
The CHAIRMAt. I suspect that there is a little method in your sched-

uling that gives the southern people the only opportunity they get to
see their college heroes in action m pro football by a preseason game.
Is that why you do it ?

Mr. Foss. That is correct. And also there is great interest devel-
oped in our teams through television. I think that some of our largest
television ratings are derived from southern cities.

The CHAmMAN. You get a big star on your team and if he came
from some Southern State, even with segregation by law, you might if
you could work it out have a game in a big town in that area so that
the people there could see their home State star. That is why a lot
of them are scheduled, I imagine.

Mr. Foss. The way I look upon it is that pro sports has done more, as
far as integration is concerned, than any other one thing that has come
on tihe scene. Whether It is in baseball or football or what it is, you
are looking for the best performer. And I think everyone comes to
realize that the col6r has no bearing on the situation.

The CHAIRMAN. Mr. Frick was telling me that thereare two pro- (
fessional teams whd are thinking seriously, if they can get them, of
signing two Japanese players who are, as you fellows know, terrific
baseball players.

SBut, anyway, none of these dire things happened when you did hire
colored ballplayers.

Senator HART. Mr. Chairman, you raised a point that I am sure
there it great curiosity about. And I ask Conimissioner Rozelle:
Did the league participate in the persuasive efforts spearheaded by Mr.
Udall with respect to the Redskinst

Mr. RozaELr. I had meetings with Mr. Udall, and subsequent dis-
cussions with the Redskinis.

Senator HAR. Can you comfortably describe any of these I am
sure we would be interested.

Mr. ROZELLE. I feel that the Redskins came to the realization that
more intensive and a broader scouting system might be done for the
football team. That was done and was partially demonstrated in the
record of last season.
'Senator HART. Did the economic impact on the Redskins in the box

office reflect that this change in pblicy'harmed the company
Mr. ROZELLE. I think they were iluite pleased with the results of

your fine stadium here.
Senator HAWT. And their record on the field imrlroved also?
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Mr. ROZEILE. Yes; it did. They had a very fine football team.
SenatoL HART. When we hear about Thanksgiving Day riots, we are

not talking about the Redskins
Mr. RozELE. We certainly are not.
The CHAIRMAN. In that case, too, when the Redskins were not inte-

grated, they played most of their preseason games in the southern
areas.

Mr. ROZ.LL-. They have for a number of years played many games.
Senator HART. The great bulk of them, because they weren t inte-

grated, but they have been able to do it since they have, as you pointed
out.

Mr. ROZEL.E. Yes, sir.
The CHAIRmMAN. And there were no dire problems there.
Thank you both very much for coming. You have contributed a

great deal to the problem we have before us.
Senator TIIURMOND. Mr. Chairman, could I say a word I
The CHAruMAN. Yes.
Senator THURMOND. I just want to say that down South we have

produced a lot of very fine football players, and I presume that a good
many of these are now in the league and I hope you are well pleased
with them.

Mr. Foss. Yes, sir. I can say that we have some mighty fine boys
from down your way.

Senator THURMOND. We are glad to have you with us.
Mr. ROZErLE. Thank you.
Mr. Foes. Thank you.
The CHAIRMAN. Thank you very much, gentlemen. We appreciate

your coming and giving us your advice.
The committee was to have two witnesses this morning. As a matter

of fact, we were going to have the hearing continue yesterday, after
the adjournment of Congres, but the session went on quite late, and
the Senator from South Carolina and I decided we would try to get
these witnesses in today. We were hopeful they could be here by 11.

Apparently they are on their way and may not get here in time. So,
we will recess until 2:80 in room 5110, the regular Commerce Commit-
tee room.

We will hear two or three or as many of the witnesses that we did
not hear yesterday as we can.

The committee stands in recess until 2:80.
(Whereupon, at 10:40 a.m., the committee was recessed to reconvene

at 2:80 p.m.)
AYTIRNOON SESSION

(Senator Monroney presiding.)
Senator MONRON Y. The Committee on Commerce will resume its

hearings on the bill S. 1732.
We regretted yesterday the committee session had to be adjourned

because of the meeting of the Senate at noon. It may have incon-
venienced two other witnesses who were scheduled to appear here.

The first witness, carried over from yesterday, is Mr. C. Maurice
Weidemeyer, delegate to the Maryland General Assembly.

Mr. Weidemeyer, we are happy to have you as a witness. Do you
have anyone who is testifying along with you
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Mr. WEIDMEYER. Some other men from Maryland who were testi-
fying. Mr. Setta, I believe, who is not on the program, but probably
mentioned with others.

Senator MONRONEY. We have only your testimony as accompanied
by others.
i. Mr. WVEIDEMEER. Mr. Setta came over and was here yesterday. I
understood he was here and had his own statement.

Senator MoNRONEY. We don't have him scheduled. I thought you
may have had a delegation here.
SIf you care to introduce them, if they are here, we would be happy

to have them.
Mr. WEIDEMEYER. We have quite a few people here from Maryland,

Mr. Chairman, and most of them are opposed to the public accommo-
dation law.

I might ask some of the Maryland people here, who are in business
and who are opposed to the public accommodation law, to please stand
and let the committee see who they are. We do have other business
people here.
, Senator MONRONEy. Would you care to state their names

' Mr. PuRceLL. George Purcell.
Senator MONRONEY. What type of business
Mr. PURCELL. Restaurant.
Senator MONRONEY. And address?
Mr. PURCELL. Popes Creek, Md.
Senator MONRONEY. And the other gentleman t
Mr. MoKAY. Clem McKay, Millersville, Md., motel and restaurant.
Senator MONRONEY. Thank you very much. You may proceed in

your own way.
Who is the other gentleman you said wished to testify?
Mr. WEIDEMEYER. Mr. Setta, who has a motel in Easton, Md.

SSenator MONRONEY. Is he here
Mr. WEIDEMYE. He was here yesterday. He passed me on the

road this morning. I understand he is on his way over.
Senator MoNRONEY. You may go forward.
The Chair will consider Mr. Setta's statement when he arrives.
Mr. WEIDEMEYER. I might say I am sorry to have to bring you back

this afternoon. When I left yesterday, I thought I was to come back
Friday, and then late last night I got word to be here at noon today,

and I was here about 11:30 and foun out that your other witnesses had
concluded earlier. So that you had to come back this afternoon.

Senator MoNRoNEY. We would have been here in the building any-
way, so it is no great inconvenience.

Mr. WEDEMEYER. Mr. Chairman and members of the committee--
Senator MONRONEY. I am sorry Senator Magnuson cannot be here.

:He has to preside over his Appropriations Subcommittee, hearing
evidence on the appropriations of the Veterans' Administration.

STATEMENT OF 0. MAURICE WEIDEMYEBE, DELEGATE TO THE
MARYLAND GENERAL ASSEMBLY (A00OMPANIED BY OTHERS)

Mr. WzEDEMEYER. My name is C. Maurice Wiedemeyer. I am a
lawyer of Annapolis, Md,, a member of the Maryland House of Dele-
gates from Anne Arundel County.
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I might state, Mr. Chairman, that some years ago I spent some very
pleasant days out in your State of Oklahoma when I was then associate
counsel for the Creek and Seminole Nations, battling for the people in
your State.

I went on some of those cases to the Supreme Court of the United
States from the Court of Claims and tried to get some money out
of the Federal Government to put justly, I thought in the hands
of those people in your State. And I did have the honor and dis-
tinction at that time of having won two cases in the Supreme Court
of the United States on one single day.

My associate and I arguecL the two cases the month before, and
won them the following month, which was quite an achievement I
thought,

I might say that some of the attorneys that I was associated with
were out in Oldenville, Newalla, and Newfalla, I think probably knew
you, and at that time spoke very highly of you.

Senator MONRONEr. Thank you very much. It is quite unusual
to win a doubleheader in the Supreme Court,

Mr. WEIDEE YEm R I wish to state that I am unalterably opposed
to the passage of Senate bill 1782, and I am also opposed to passage
of any public accommodations law whether by county, municipality,
State or Federal Government. The so-called public accommoda-
tions laws do not accommodate the public generally. They accom-
modate only a small minority of the public. The vast majority of
the public, m my opinion, have their own desires and their own likes
and dislikes and wish to choose their associates, i.., the persons with
whom they socialize and the persons with whom they wish to associate
in the conducting of business.

In my opinion, it has always been an inherent, basic, and funda-
mental right of all free men in a free society to associate themselves,
socially and commercially with persons of their own choosmg.

It has often beeh said by proponents of measures like this that
public accommodations bills are bills to guarantee freedom. I think
that the approach is wrong. They should-be called freedom-depriving
bills. The bills give an unwarranted freedom to a small minority
while denying to the vast majority of our citizens and businessmen
a very basic freedom, namely that of associating and doing busi-
ness with persons of his own choosing. The argument that because
a State or Government authority has licensed a person to do busi-
ness, that they should be able to regulate every facet of his think-
ing and conduct is something foreign to the American system of gov-
ernment and cannot help but lead to eventUal socialism, dictatorship
and complete control by* the Government of every act, thought, and
deed of every individual citizen. The privileges and accommodations
which the proponents of this measure contend are denied to Negro
citizens are not denied to them at all, because they have the same
opportunity to go into business and to conduct a hotel or restaurant
or other types of businesses, just as much as any other citizens who
have previously done so. ,

I have said many times, and I say it to you sincerely, that if the
NAACP, the CORE, and the other ultraliberal organizations, who
are daily harassing and pestering the American people, would spend
their money and efort on promoting the welfare of the colored race
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by assisting them into getting into business where they could cater
to their own people, they would be accomplishing something. For
years, the NAACP and CORE and others have been collecting $1 and
$2 dues from people all over the United States and spending the money
principally in agitation of the white race which neither gained respect
nor promoted the Negro economically. I would suggest to them that
if they wanted to organize a hotel corporation or any other business
corporation, and if they could not sell stock at $25 or $100 a share,
that they sell more shares at $1 or $2 per share and spend their money
to better use than by giving it to the NAACP and CORE and other
organizations.

The idea that people are helping themselves and promoting them-
selves by demanding that others furnish them and give them that.
which they could obtain for themselves is a false idea of promotion
of that individual. Rights and privileges of association are obtained
only through accomplishment and mutual respect

Certainly nothing is furthered or improved by an insistent demand
that people be taken in and accepted under circumstances where they
have not as yet earned that respect, and no law, whether of the Fed-
eral, State, county, or municipal government, attempting to force
association of people, can be successful under such forced conditions.
Certainly someone and some group in the process are bound to wind
up with receiving more contempt and ill feeling than with respect

I disagree also with those persons who would attempt to portray
the present disturbances in this country as spontaneous outbreaks. I
cannot be led to believe that the colored people of Cambridge would
conduct themselves in the vicious manner in which they have, if they
had not been engineered guided, and inspired and financed by outside
influences and capital. It would seem to me that it would be the wiser
thing for this committee to consider the traveling and interstate com-
merce of persons like Martin Luther King and others whose sole
purpose in going from State to State is to create dissension, confusion,
and unrest, and deliberately going in areas where the colored people
have been very well satisfied and whipping them up into a fervid heat
of passion and hate for the white race.

I say to this committee, quite sincerely, that if the purpose of this
committee is to promote the welfare of the colored race, that it is going
about it in the wrong way. Certainly, the attempt to promote the
Negro race of less than 20 million people in the United States against
the will and wishes of the majority of the remaining 160 million
cannot do anything more than swell in the breaks of the vast majority
of the American people a deep feeling of resentment and contempt and
it is obvious upon reflection that such a condition in this United States
has not improved race relations.

It has often, and falsely I think, been said that it is necessary that
we pass public accommodations laws in the United States so as to
impress foreign nations, and naturally the question arises to me:
what nations are we trying to impress Are they the nations that we
have been continually financing and do we have to ruin our whole
civilization and our mode of living in order to try to create an impres-
sion ? I believe that a careful look at and a survey of many of the
nations whom we think we have to impress, would only serve to con-
vince us of the utter futility of such an attempt. Those nations, many
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of them, have century-old customs, prejudices, and feelings, which
woul4 neverbe changed even though the United States did a somer-
sault and acrobated itself into ruination and obliyion.

There was a time when the Communist conspiracy talked in terms
of worldwide revolution. That attitude on the part of some Commu-
nist nations has now changed to a policy of slowly degrading and
demoralizing the United States as one of the main capitalist nations
and with further attempts to harass and ruin us economically. I
believe, with other great and prominent men, that the Communist
conspiracy to wreck the United States is certainly being overjoyed
at the almost fanatical attempts being made by many organizations
to ruin this great country and that the Communists are well up in many
of these movements of agitation for public accommodations.

As a Democrat, I sincerely regret the actions and statements of the
President and his brother, the Attorney General, because I realize
that if they continue and persist in their course of conduct to promote
the Negro population without regard to the wishes of the vast major-
ity of white citizenry in this country, that neither have they pro-
moted themselves politically nor have they advanced the well-being
of the United States as a whole.

It may well be that my remarks here today will go unheeded and
that men in high places cognizant of the voting power of certain
groups, will continue in this false move until confronted at the polls
by an overwrought voting populace, who will be so angry and dis-
turbed that many of the present-day office holders will be defeated at
the polls. In conclusion, let me say that I hope that the U.S. Senate
will not approve any public accommodations law and will not attempt
to hamstring the American businessmen and cram such a bill down
the throats of the American people. It would be the wiser and safer
thing to do to have the people of the United States express themselves
at the polls in matters of this nature.

Senator MONRONE . Thank you very much for your statement, Mr.
Weidemeyer.

You are, as your statement indicates, a member of the assembly of the
house of delegates.

Mr. WVEIDEM YER. Yes, sir.
Senator MONRONEY. Representing Anne Arundel County?
Mr. WmEIDEEYER. Yes, sir.
Senator MONRONEY. Am I correct or not in the fact that Maryland,

just this last legislative session, did pass a law requiring desegrega-
tion, or at least admission of other races in your public accommoda-
tions in that State

Mr. WEIDEMEYER. The legislature did pass this, and it was limited
to hotels motels, inns and restaurants, and exempted those places that
sold alcoholic beverages.

I think the way the wording of the exemption was phrased was
"Those premises or portions of premises used primarily for the sale
of alcoholic beverages."

I will say this: That I vigorously opposed that bill as a member
of the house. I don't know that I was the leader of the movement
but I did vigorously oppose it. The paper said I vigorously opposed
it. We got a substantial vote, I think 34 votes, against it, and many
counties abstained.
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I want to say this: The reason that many delegates abstained is
because 11 of the 23 counties of Maryland were exempted through the
bill under a local option provision of our law.

I want to say'this: that--
Senator Mbotiomir. If I may interrupt right there:' As I'under-

stand it, under Maryland law if a county does not wish to be included,
it is a matter of what we would call senatorial courtesy, and I guess
you would call it legislative courtesy, that the legislature does not
bind those counties to abide by that law.

Mr. W rEDEMEYER. That's right.
Senator MONRONEY. In other words, it applies only to those counties

wising to be bound; is that correct
Mr. EIDEMMYR. ' Yes.
Now we have another provision in our State law that Carroll County

had a special referendum provision. So if the Carroll County peo-
ple-and I am sure they will vote against it-vote not to accept the
law, then 12 of the counties of the State will be exempted from the
provisions of that law.

Senator MONIONEY. How many now Eleven you say are now
exempt? ,

SMrp. W EMEYER. Theie are 23 counties 11 're exempted; which
leaves 12 in it. And one of the counties included will not be included
if the people vote against it; and there is a special provision for referen-
dum provided in Carroll County.

Senator fMONRONEY. Is there a' State referendum also out against the

" Mr. WEIDyEM Yes. e I noticed the paper this morning said that
I was, again, the leader. I was one of the attorneys, and one of the
persons interested in it. But I wasn't the leader of the movement. I
did help to get some signatures, andl talked topeople about it.' But
I wasn't a leader of it; probably one of the inspiring influences, maybe.

But the paper said that it w ia an 1  isuccssful attempt, Mr. Chair-
man. The paper said an unsuccessful attempt. And it looked to me
like maybe either misinformation or maybe an attempt to degrade our
efforts. But I think we were successful.

Our law requires that we bave 23,000 signatures. We produced
nearly 80,000 signatures. Aid we produced it the first time. We got
half our signatures without publicity. We went very quietly. On the
second half of our signatures we produced them when the newspapers
were saying the law was in effect. A lot of our people thought it was
just a dead issue. When it came time to collect the signatures I could
have gotten several hundred signatures, but we thought it was useless,
so we didn't do it.

I am sure of this: from the way I saw and the way the people of
Maryland felt, that if we had gotten the proper publicity on it, we
would have gotten 50,00 or 10(,000 signatures with no more effort than
we put forth.
. Senator MoNRONEY. Is the law subject to suspension or to submission
on a referendum to the people as e arsult of these signatures t

Mr. Wii.itir .l Yes. Under out constitution of theState. And
the 'court 6f i ppeas held la-t year in the'Savings ad Loan case de-
cided June 1962, that by the constitution of Maryland the public ac-
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commodations law, or any law, is suspended upon the filing of signa-
tures. Here is where the hitch comes.

The secretary of state said that apparently a certain number were
invalid, and therefore the law wouldn't go into effect. But the court
of appeals held last year in that case that the attorney general's opinion
is advisory only and does not serve to terminate the suspension which
the constitution gives.

So it is my contention that the public accommodations law in Mary-
land is now suspended. And the court of appeals there said that no
one can determine to put that law into effect except the people when
they vote on the referendum, or*if, in the meantime, the courts get hold
of the matter t.nd they decide.

And so far as I know, the matter hasn't been decided by the courts.
Senator MONRONEY. So it is still waiting judicial action as to

whether the law becomes effective now, or whether it is suspended until
it is voted on by the people, if the courts so decide ?

Mr. WEIDEMEYEF. Yes, sir.
The newspapers keep saying it, and I say, the law is suspended, and

I refer them to this case which is the Savings and Loan case in 188
Atlantic 2d at page 347.

Senator MONRONB.. You said there are 84 votes against it. How
many votes were for itt

Mr. WEmFDrEEYE. They had to have a constitutional majority of
72.

But now I want to point out this--
Senator MONRONEY. What was the total count Don't you remem-

ber
Mr. WEEME ER. No, I don't have the figure now. I know they

had to have more than 72 in order to get the constitutional majority.
But now we had 11 counties exempted, so that the delegates from

those counties sat quietly by, most of them, and either passed or said
nothing in opposition to it. So really, by exempting the counties, wo
of the opposition were hampered because we didn't have their active
support.

Buit I am sure that the delegates who voted for it did not represent
the wishes of the majority of the people of Maryland.

SSenator MONRONEY. Maybe we don't represent the people of the
country sometimes when we vote on these things. We think we do.

Mr. WEIDEm YER. They usually tell you about it if you don't.
Senator MONRONEY. At election time we hear from them particu-

larly.
There was a constitutional majority of 72 for the desegregation

legislation, and 84 against it; is that correct
Mr. WmIDEMDwR. That's right.
I want to point out this: My county is included in it. When the

bill went through the house my county was taken out. But they
elected a Republican senator from my county for the first time in 60
years, and he had pledged for the public accommodation law. So he
put Anne Arimdel County back init. I want to point out that he did
that. I ran on the ticket, and every speech I made I spoke against
public accommodations, and I said it would be a current issue in the
Legislature, and it would be important to back men who were opposed
to it. And I led the Democratic ticket knd it was the first time in my
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life that I had ever run for office as a Democrat. They had known
me as an ardent Republican for years.

So the Democrats accepted me and gave me top votes. So I take
from that that the people in my county certainly didn't want it.

Senator MomowaY., Maybe they. wanted a Republican voting on
the Democratic side.

Mr. WEIDEMYER. In the Democratic Party-the Democrats have
to vote for Democrats. But even the Democrats gave me top votes
in the Democratic primary, and in the general election I was near the
top where I had the Democrats and Republicans voting for me.

Senator MoNrONBY. In your statement, Mr. Weidemeyer, you make
an argument on behalf of yourself in support of the right to segre-
gate and insinuate that it is wrong to require any public accommoda-
tions genuinely to be public-that is to keep their doors open and not
discriminate because of race or color.

Nondiscrimination, however, is a practice in 82 of our 50 States,
as you well know, is it not, where they have laws or regulations that
require the acceptance of people regardless of race or color, requiring
service in restaurants, motels, hotels, or public accommodations of
that nature?

Mr. WEIZEMYER. I understand 82 States are having it.
Senator MONRONEY. The point I was trying to make is this: You

say that they should raise the money and finance the building and
construction of motels and hotels to take care of colored people as
they travel. This would be senseless. There is a good deal less than
half of the States that deny accommodations.

Would it not be expecting the unusual for minority races to be re-
quired to finance their own motels, since in 82 States there is no effort
made to segregate?

Mr. WEiBMEmBr. When the people of the United States-and I
guess I am referring to the white race-built their own motels and

otel, they built them with their own money and industry. I say
to these colored people, and I have said it in the Maryland Legis-
lature when I have been there many times to oppose them, that I
thought they were going at it in the wrong way. They were collect-
ing $1 and $2 for the NAACP. They were using it in a lot of agita-
tion which only worried and aggravated us. And they weren't getting
very far. But I suggested to them to take the same money and organ-
ize corporations; instead of giving the $2 dues to the NAACP, to buy
a $2 share of stock, and sell that stock, and promote their own indus-
try, and thereby they would be doing something for their people, and
they, would really be getting ahead, and they would be gaining the
respect of all the people of the United States by doing that.

Senator MONRONEY. I think we have only about 18 out of the 50
States that they could operate in, because the other States shone no
line of discrimination.

This would be rather futile to expect them to go aroiud and raise
money, in order to have separate motels for colored people traveling
in these 18 States and needing accommodations for the night for their
wives or their children financed by people of that same race.

In the other States these are considered to be general accommoda-
tions.

Mr. WEmmaymr. On the other hand, Senator, it has been my ob-
servation that many fellows--and some of them m high places-do a
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lot oftalking aboutabcommdatioiis' ofthei N ' and all that lut
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Mr. WEIEm EYE . I am a little in error on that statement. I said
the committee, and the committee, I realize, couldn't consider it un-
less they had a bill before them. So, I might say that maybe some
of the individual Senators could give some thought to prohibiting
these agitators from going in just for the sole purpose of agitating
and stirring up demonstrations and trouble.

Senator MONRONEY. Would you want the other side to oppose
segregation-

Mr. WEERm YmER. I suppose if we got that bad they ought to legis-
late against us, too. We haven't done that.

Senator MONRONEY. You wouldn't want to be detained and con-
fined to Anne Arundel County. We are glad to hear your testimony
here. We believe in freedom of speech. I thought that was one of
the prime clauses of the Constitutionl. You haven't mentioned the
commerce clause, an item of interest that I am strongly concerned
with, as the constitutional basis for this legislation.

Do you have any statement to make on that?
Mr. WEIDEPMYER. I will say this: that it seems to me in the last 20

years that the Supreme Court has stretched the commerce clause
and the 14th amendment just like a rubber band, and I suppose that
we can pass laws and stretch it in our imagination that the commerce
clause should apply.

But I say this, that if we stretch the commerce clause so as to
apply to every facet, of a man's activities in his daily life, where it
deprives him of the right to say that I can go into the kind of business
that I want and it is my property, I should do business with those
that I want and if we get more of that kind, then I say we
have stretched the commerce clause pretty far, and I don't think
the commerce clause was ever intended by the framers of the Con-
stitution to be stretched to the point that we are now stretching it
or attempting to stretch it.

I think that we may be considered unconstitutional as a depriva-
tion of personal, private, and individual rights, and a deprivation of
private property rights. Certainly the Constitution recognizes that
all throughout-

Senator MONRONEY. Your feeling doesn't only project, as I under-
stand your statement, against Federal action in this field, but you are
against it on the State basis, too. And therefore, you would not
favor paragraph (d) on page 8 of the bill, that instructs the Attorney
General on any complaint received for violation, within the jurisdic-
tion where State and local laws or regulations appear to him to for-
bid the act or practice of refusing servicee to minority races, states
that he should first notify the State and local officers. This is an ef-
fort made for the States that enact or have laws of their own to throw
this back into the local policing powers of the State.

Mr. WEIDEMEYER. I am glad of that; I am glad of that for this
reason: I think that there has been in the past few years entirely too
much attempt on the part of the Federal Government to involve, to
invade, and take over the rights of the States. . . ' .

I am a great States righter and I think there has beei too much
tendency. I am glad that this bill recognizes that there are States
and that they can do some things . For instance, I introduced a
resolution in the last house of delegates. It fell short of passage by
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six votes. But that resolution called for the Federal Government to
curtail its taxation and allow the States to tax in those areas of tax-
ation, because I think in many of those areas the State can handle
the situation a lot better than the Federal Government because it ia
closer to its people, it knows their wishes and desires and it is closer
to the tax dollar and keeps a closer watch on it.

Senator MONRONEY. Thank you very much for your statement. I
am sure some of the other members might have a few questions to ask
you.

Senator Thurmond ?
Senator TIURMOND. Thank you, Mr. Chairman.
Mr. Weidemeyer, I want to take this opportunity to congratulate

you upon a very fine statement.
Mr. WEDEMEYE. Thank you, Senator.
Senator T'IURMOND. I think your ciatement reflects the thinking

of the American people. I think it reflects the thinking of the fore-
fathers who wrote the Constitution, the forefathers who provided
that no person could be deprived of life, liberty, or property without
due process of law.

As I understand it, it is your opinion that if you were to try to
direct a man how to handle his own private property that that would
be a violation of the Constiution.

Mr. WEIDEMEYER. That is right.
Senator T'HURMOND. Of the 5th and 14th amendments?
Mr. WEIDEMEYER. That is right.
Senator THURMOND. It would be a violation of the Constitution,

the constitutional provision that provides that property cannot be
taken without just compensation. If a man is directed how to use
his property and control his property, isn't that equivalent to a taking
of his property without just compensation ?

Mr. W EDEMEYER. I think it would be.
Senator THURMOND. Especially if he had a business there and if

his business lost money as was brought out here, I believe, by the
Governor of Mississippi, a lady who is operating a restaurant--

Mr. WEIDEMEYER. That brings to mind a thing that I had in mind
when Maryland passed its law. I had in mind, and I knew it wouldn't
pass it, I had in mind just to give them something to to think about, to
offer an amendment of a certain amount of taxes to be spent, to be put
in a special fund to compensate all the men who wouldlose money by
the operation of the business in accordance with the public accommo-
dations law.

There is no provision like that in the Federal law. If we drive men
out of business, and I think a lot of them will be driven out of business
and some of them may fold up, I don't know who is going to compen-
sate them, Their property is being taken away from them, maybe by
an indirect method.

Senator THURMOND. As I understand you are not advocating any-
thing to hurt Negro people I
Mi. WE EMBYER. I never have.
Senator THUBMOND. You simply say that the one suggestion should

be followed?
Mr. W zEIEMEYEB. That is right.
Senator THURMOND. And a man should be allowed to use his own

business as he deems advisable?
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Mr. WEIDEMEYER. That is correct. I said many times during the
last campaign that if I opened a business and I wanted to cater to
Chineee in high silk hate and swallowtail coats and no one else, and 1
lost my shirt doing it, I thought that ought to be my privilege. And
if I wanted to open it to white and colored, I thought that ought to be
my privilege.

Senator T'iuRMOND. If you want to serve white and Negro, or
Negro only, or white only, isn't that an American right as exists
today?

Mr. WEIDEMEYER. That is to me an inherent fundamental American
right.

Senator TiunRMOND. And isn't that a right that was upheld by the
Supreme Court decision of 1883 which has not been overruled to date?

Mr. WEIDEMEYER. That is as I understand it. That should be the
stare decisis.

Senator TnuRMooN. Mr. Weidemeyer, I notice you said that this
bill should be called the "freedom-depriving bill." I understand you
say that because you feel it does deprive a man of freedom of making
a choice?

-Mr. WEIDEMEYER. That is right.
Senator TnURMOND. You are not advocating a bill here to prevent

serving Negroes or any other group or race of people, as I understand
itt

Mr. WEIDE3EYER. We have never had a bill like that in Maryland.
Senator THURMOND. Do you favor anyone serving anybody he

wants to
Mr, WEIDE.hYER. That is right.
Senator Tin r MOND. You simply don't want to force anybody to

serve anybody he doesn't want to
'Mr. WEIDEMEYER. Exactly.
Senator TunuOND. You make the point here that-
It ba been an inherent baste and fundamental right of all freemen in a free

society to associate themselves Socially and commercially with persons of their
own choosing.

Mr. WEIDEMEYzR. That is right.
Seiiator TnituoNw. Why shouldn't they be allowed to do that

Aie we going to build tip here in this country such a centralized form
of government that our forefathers tried to avoid when they came over
here to establish this country, that it is going to bring tyranny to our
people, deprive ts of our freedom and go back to the type of govern-
ment from which they fledl Isn't this the type of legislation that is
calculated to do that?

Mr. WimE'E[. I think this legislation would take us back 300
yeast'.

Sernato TiokiRN. I notice on page 1 of your statement you men-
tion this point:

'~hat the privileges and accommodations which the proponents of this measure,
contend are denied to Negro citizens are not denied to them at all because they
have the same opportunity to go into buslnem and to, coduct a hotel orrestau-
rat orb othe typ of busine~d juat's mtlch as any other persons who h6bve
previously done so.
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Is there any attempt on your part or those who oppose this bill to
prevent a Negro or a person of any other race from following any
business they want to ?

Mr. WVEIDEM.YER. Nothing; under the present law, they can do it.
SSenator TIIURMOND. Is there any attempt on your part, or those who

oppose this bill, to prevent anyone from serving a Negro or anybody
they want to?

Mr. WFEIDEMEYER. No. If they want to do it, I think that is their
business.

Senator TnHURMOND. How long have you been in the Legislature of
Maryland

SMr. WEIDEMEYER. I was just elected in 1962. I am serving my
first term.

Senator TiURMLOND. In talking with your constituents in your
county, whom you represent and who elected you to public office, what
is tie sentiment of the people? Do they want this type of legislation

Mr. WEIDEMEYER. My people--
Senator THURMOND. Or do they want to leave it to the local people

to do what they want to do with their own property on a voluntary
basis?

Mr. WEIDEMY.ER. They want to leave it to their own people to do
what they want to do with their own property on a voluntary basis.
And most of our people think that if we ever had a law like this that
it ought to be put to a referendum to let the people themselves let
the Congress of the United States and let the legislature know, by
their own vote, how the people feel. And really, we as legislators,
Federal or State, should not go against the will of our people.

We hear loud cries from our minorities, but it is the silent people, the
people who have to suffer under those laws day after day, those are
the ones, Senator that should be heard.

And I really believe that the people of Maryland, if they got a
chance to vote on this law, or the State law, would vote overwhelm-
ingly-I would say about 70 percent or more of them would vote
against the public accommodations law because they like the freedom
of action. They don't like any man in business being told that he has
to serve a certain group, or he doesn't have to. They like him to have
that freedom of choice to exercise as God gave to him.

Senator TIURMOND. The question was brought out that the State
of Maryland, your own State, has passed such a law and that by such
action that might indicate that the people of Maryland favor such a
law.

But as I understand, from what you said a few moments ago, in
Maryland the passage of that law merely meant and intended local
option, so to speak because any county that did not wish such a law
exempted itself and did not come under the provisions of such a law.
Is thatcorrect?

Mr. WEmDEIrYER. That's right.
Senator THIulunron. So the people of Maryland have not passed

a force or compulsory law in the counties where the people did not
want it, as represented by their representatives in the legislature?

Mr. WEIDEMEYER. Eleven of our countries are all exempted. An-
other one, the State senator and the members, put it on a referendum.
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Oir county, as I say, it went through our house. Our county was
exempted. When, it went over to the senate our State representa-
tive, State senator, put Anne Arundel back in the bill, so that we
didn't'have a majority in our seven from Anne Arundel County
whe6 it came back to change it, And so we had to suffer with it.
And we tbok it out on the referendum, and we got nearly-

Senator THURMOND. You took it out on a referendum of people
Mr. WEMTDDMYER. Yes. We got signatures to take it out.

. Senator THURMOND. In other words, you got enough signatures
to take that county out from provisions of the law I

Mr. WEIDEMEYER. No. You see, it becomes a statewide law even
with those 11 counties out. But when it comes on a statewide law,
then it goes on a statewide referendum where the exempted coun-
ties, as well as those taken in under the law, all vote. And so we got
signatures.

Even though in 11 counties.where there was a lot of lethargy, be-
cause they were exempted and felt it didn't affect them, we got, on
the first batch of signatures, 2,600 signatures from the first group
of counties alone, and quite a few more on the second go-round.

So that even those people who exempted themselves did not feel
it was the right thing for the other counties and it was setting a bad
precedent.

'I say this: if we had gotten proper newspaper coverage on it, or
oper cooperation from the newspapers, instead of getting nearly

0,00 signatures I think we would have gotten 76,000 to 100,000
signatures, with no more effort; because our people wanted to vote
on that thing, and they think this is wrong.
SSenator THORMOND. How long have you practiced lawt

Mr. WEIDm BYER. I practiced law since 1036. That is 27 years
I might say this, Senator: that I argued cases in the Supreme

Court of the United States before I became a buck private in the
Army in 1943. Some other men are in high places as attorneys be-
fore they have ever argued cases in court. I was in the Supreme
Court of the United States before I became a buck private in the
Army.

I was just telling'the Senator from Oklahoma, before you came
in, that I represented the Creek and Seminole Nations as associate
'counsel.' Those were downtrodden people.' They had been given a
scalping in the South and sent out to Oklahoma. They were given
all sorts of scalping-legislative, judicial, and otherwise. But I was
representing them.

For years I worked as a Republican and I tried to represent the
colored and help them to see that in their conununity they got just
as'good roads and schools and everything else. And I think in the
State of Maryland especially in my county, they got just as good
schools, and probably better.

I think most of our colored people are very happy and they get
along fine with'us, unless omne outsider comes in there and tells them,
"You dozit have this arid y ought to have that."

Of coutree, when they 'gve them money and work them up and they
go to church and get into a religious fervor, then things happen. And
the gethurtibyit and we geIhurtby it,too.

Senator THURMOND. As a lawyer, with long experience, is it your
opinion that the Federal Government, a State government, or a mu-
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nicipality has the right to pass such a law as this and deprive people
of their rights provided them in the U.S. Constitution f

Mr. WEIDEMEYEa. I don't think they do, because I think our Con-
stitution was formulated to get away from those troubles of Europe-
and we got away from them; and to give people individual liberty, and
rights of property. And it is what the Communists call us a capital-
istio nation. We are a capitalistic nation. We are proud of those free
individual rights. We are proud of our accomplishments. And we
look forward to the future, to being able to go forward with freedom.

And if we pass laws like this, we are hampering our individual
citizens. And we are putting'in those people a distrust of govern-
ment, I think, if we pass them and hamstring them like that.

Senator THURMOND. If the matter is not to be left to a voluntary
basis for action, then would it not be better, if there is to be such a
law for it to be left to the people of each local community?

Mr. WF.IDEMBY.R. I think much better. If we have to have it, it
ought to be up to the local communities.

Senator TIrRMOND. I am opposed to it, and you are, too.
Mr. WEIDEMEYR. Yes, sir.
Senator THURMoND. If we have to have it, wouldn't it be better to

be left to the people of each community I
Mr. WEIDMyERn. I think so, too.
Senator THURMOND. And, if you go beyond that, certainly limit it

to the people of the State.
M r.WVBIDEMBYER. That's right.
Senator THURMOND. And not force upon all the people of all the

50 States of a Nation a law which they do not want and which violates
the Constitution of the United States.

Mr. WEIDMEYER. Yes. And I am afraid, as I mentioned in my
statement, I am afraid for the Democratic Party if we pass this law,
that when the next election comes that the people will express them-
selves by sending brck home a lot of our good Democrats.

Senator THURMOND. You think if this law passes that there is going
to be repercussions upon the Democratic Party whose leaders are now
trying to force it on the people of this Nation?

Mr. WEIDAME RR. I think so. I think we are just heading for
trouble if we do it, because I think the people will tell them about it.

Senator THURMOND. You are a Democrat?
Mr. WJDEpMEER. I am a Democrat. When I was a Republican I

was a good one. Now that I am a Democrat I try to be a good one, too.
I am not proud of all the things that all the men do, but Iam proud of
it as a party.

Senator THURMOND. I understand you are speaking today, of course,
as a citizen of Maryland, and a citizen of America, and you are giving
us the benefit of your opinion as to what is best for the people of th6
Nation, and not from a partisan standpoint.

Mr. ty bEMEtfih.' That's right.
Senator TnHURI4OD. Thank you, Mr. Chairman.
Senator MoNlRnoE. Thahk you.
Senator Yarborough .t , . .
Senator YAmoRBnorou . 'No questions, M . chairman.
Senator MONRONEY. Senator Hart?
Senator HAlwr. Sir, I apologize for being late; further, for my

failure to get to a completed reading of your statement.
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.My question goes to just that portion of it that I heard you discuss
with Senator Thurmond. You are urging a referendum, so to speak
SMr. WEIDPZIEYER. If we have to have it, in municipal, State, or

-Federal. If we are determined to pass it, for goodness sake let the
people vote on it, and see how they feel about it.
. Senator HARr. As a lawyer, wouldn't yott agree that if there is a
,burden on the flow of interstate commerce it will result in discrimi-
natory practice that no referendum:---

Mr. WE.DEMEYEB. I don't agree with that statement.
Senator IART. I know you don't. But if in fact there is a finding

that this discriminatory treatment burdens the flow of interstate com-
merce, then Congress can't wash its hands by turning it over to the
people as such.
: ould it not be our obligation to remove the burden on the flow of

commerce, whatever the referendum says?
Mr. WEIDEMEYER. I think if Congress feels it is such a burden--and

I don't agree with it-if it feels it is such a burden and feels it is
their duty to act, then, for goodness' sake let the people pass on it,
whether you have considered correctly or not.
SWe in the State legislatures represent the people. A lot of them

have good brains. We elect a lot of good men to the U.S. Senate and
Congress. But they cannot possibly know how their people feel in all
instances.

I say that when you come to times like these, and on problems like
these, if you feel that you have got to have this law-and I don't think
.we have--if you feel you have to, I say for goodness sake let our
:American people express themselves as to whether or not they want
it.

It may be that it might be a burden on interstate commerce, as you
say. But it may not be that our people want to remove that burden.

"Senator HATr. And if in fact the right that is sought to be obtained
by this bill in fact is a right guaranteed by the 14th amendment-and
I know there is great controversy on this---

Mr. WEIDEMEYER. Indeed there is.
Senator HART. No referendum could wash our hands of that either,

could it?
Mr. WEmDEMEYER. Well, it might be that there are certain rights

that maybe they could pass under the Constitution, or pass statutes
under the Constitution claiming it, by stretching it one way or the
other. But on things like these I say again that our people would
love to have the right to vote on it, and they would love to express
themselves.

I am afraid that a lot of our men in office, who take it upon them-
selves to act, are going to be acted upon by the people who subse-
quently vote on them and kind of approve or disapprove of their
actions.

Senator HART. And you express concern that the effort that the
administration and some of us are making here to enact this civil
rights bill will hurt us politically; that the De.mocratic Party would
behurt.

Mr. WEIDEMEmYE. I think it would hurt me if I went out. I
wouldn't dare do it in my State.

'1~
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Senator HART. I think for an American man, woman, or child, to
be turned away from a public place for no reason other than the color
of his skin is an intolerable thing. I take that position whatever
happens at the polls. I trust the good judgment of the American
people.

Thank you, Mr. Chairman.
Mr. VWIDMIYER. I want to say this, Senator: That that might

be in your mind an intolerable thing; but on the other hand it might
also be an intolerable situation if we pass a law requiring this man,
or some other man, to take them in and serve them in order to get
away from that condition, and deprive that man of something that
he has worked awfully hard for by causing him, maybe, a tremendous
loss.

We have to consider it from that angle, too.
Senator HART. I understand that.
I just want to make very clear my position. To the extent that I

can do it I want to make sure that a Michigan serviceman on duty in
the South doesn't have to explain to his children that they can't go
to that restaurant.

This to my mind is just inexcusable.
Senator MONROEY. Thank you, Senator Hart.
Senator Engle, do you have any questions
Senator ENOL. Mr. Chairman, I regret that meeting of other

committees-the Armed Services this morning and yesteiday-pro-
vented my being here.

I have looked over the statement before us at the present time. I
would like to ask only one question.

We have a public accommodations law of one kind or another
in 30 States. We have the same law, or a similar law, in six major
cities outside of those 30 States. The State of California, which I
represent, is one of those States.

The Attorney General said that our law was better than what he
is proposing; and we have had no trouble living with that law; it
hasn't created havoc in the business community. What makes you
think that the passage of this act would, in the light of those facts,
be as devastating as you, and some others like Governor Wallace,
have indicated?

Mr. WEIDMEYER. What makes me dissent? The people I talked
to in the State of Maryland, and the people that I talked to-the few
people that I have talked to from States where they do have it. They
might not come grumbling to you; but I hear a lot of grumbling. I
hear a lot of the people from my own State say, "Before they tell me
that I have got to serve everyone that comes along and I can't choose
and discriminate, I am just going to go out of business."

I know #hat the businessmen tell me that their clientele wouldn't
want it. So if their clientele that they serve and cater to would not
want it, and, for instance, if they didn't want to go to the restaurant
because it was integrated, and stayed home and ate in order to get the
privacy of their own home, I think that man is losing business every
time that family stays away from his restaurant.

Senator ENOL. I can understand that happening where you have
one place desegregated and the other not. And this, understand, has
been the trouble many times, when on a community basis they, try to
get these restaurants and motels to desegregate.
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A delegation was in from Salisbury, Md. They told us about their
experience. Their problem was that if everybody didn't desegregate,
the fellow who held out might benefit by holding out; whereas if they
could all.get together, and they all integrated at once, they felt fairly
comfortable about it.

That is why I think that this law may make a difference; that is,
everybody will be desegregated, as they are in California.

We simply haven't had any problems with it, as far as public accom-
modations are concerned. We have had some what you might call
de facto segregation in housing and in employment, and in education.
But on public accommodations we haven't had that difficulty because
everybody is desegregated.

If the whole works are desegregated, as this committee told us that
came in from Salisbury, then it seems to me that you don't face the
proposition of people going out of business. Do you t

Mr. WVEIDEzEYER. I think then that they all suffer. I think if the
truth were known, if the truth were known in your State, or in Salis-
bury, or any other place, I think that there are a certain number of
people; and probably a lot more people than what they pick up by
integrating; I think a lot more of them stay home and eat as far as the
restaurants go.

As far as swimming pools go, I think a vast number will stay out.
There are many other things. Moving pictures I think have suf-

fered since integration.
I haven't been to a motion picture for 5 or 6 years, and that is one of

the reasons. In many places you go they don't integrate. I prefer my
own company. I prefer to choose my own company. And I know a lot
of colored prefer to choose their own. A lot of white people don't
express themselves on it, and we probably don't have statistics; but I
know from the businessmen in my county, how they express themselves

They know that before this goes in, if they all integrate they are
all going to lose. And if some of them integrate and some of them
keep it separate, the ones who integrate, probably, will take a heavier
loss.

You are not distributing that loss by making them all integrate.
I think you are creating a loss and hamstringing them all.

And it isn't a case where the colored cannot get these facilities.
They justhaven't gone out in enough instances to provide the facilities
for themselves. I know that if the colored had good restaurants in
colored areas, the colored ought to patronize them. If there is a
demand on the part of colored to have good restaurants and colored
people went in and operated good restaurants, they certainly ought
to pick up that business.

Senator ENOLE. You come from Maryland. Are you familiar with
the experience in Salisbury

Mr. WEIDEMEYER. I heard some of the fellows talk there.' I haven't
been over to talk to the merchants of Salisbury.

I am as certain as I can be from the attitude of the people on the
Eastern Shore that there are a lot of people over there who will never
go into one of these restaurants as long as they are integrated. They
will suffer it out and make their wives do the cooking at home. I know.
I have heard a 1bt of those women say, "I love t6go out and eat. I
love to iget a night off when I don't have t stand behind the stove

578



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

and cook dinner for my husband and family. But before I go out
nld tolerate conditions that I do not like, my husband will be fed at

home, even it if kills me."
Senator ENGLB. I just can't-and this is my last observation-I

just can't believe that it is going to wreck Maryland when it hasn't
wrecked California and 29 other States and 6 major cities outside of
those States. I think that is too big a piece of country. If the
economic impact of desegregation is what you and some of the others
say it will be, we would certainly have some evidence of it by now, in 80
States and 6 major cities outside of those 30 States where they have
public accommodation laws of one kind or another.

There is no use of our arguing it because I am not going to change
your mind and you are not going to change mine. But I would like
to look for what I call some solid evidence that this bill would have
the disastrous effect on business that has been asserted here by you,
by Governor Barnett, and by Governor Wallace and others.
I just can't find the evidence, that is all.

WIr. WETDEMEYER. I say this, even if we didn't have the evidence-
I believe it is there if you look for it-if you get the statistics maybe
you will find in the State of California-I don't know-I would guess
in the State of California if you look for the evidence you will find
probably a difference, if you talk to a lot of the individual merchants
you will find their attitudes and the attitudes of their customers.
And that is the main thing. A man's business has to cater to his
customers.

Notwithstanding that, even if you didn't find the evidence, the
thing is wrong in this respect: that you are forcing the large, vast
majority of these people to cater just to the wishes of the small
minority. And when you get into that kind of government, you are
almost like the Russians. They say in Russia the Communist Party
is a small minority, yet they control millions and millions of people,
and millions and millions of people in that vast country have to
acquiesce in the wishes of that small minority controlling them.

If it isn't a minority right at the top, if the minority gets its
legislation through for its special benefit; that certainly is not a true
democracy. I think it is all wrong.

SSenator ENqLE. What do you think about putting a man in uni-
form and then telling him that he can't walk into a restaurant or into
any other public accommodation?

Mr. WVEIDEMEYER. I have heard that argument before, and I think
when we get right down to it, in some of the conditions we could
really find, if we want to be emotional about it, find a lot of things
in this country and in this world that we could really shed tears
about.

But I say this, that the basic foundation upon which this country was
made is the freedom of the individual, respect for private property,
respect for the private individual's rights guaranteed by the Con-
stitution, and it was the reason for breaking away from Europe and
breaking away from England. And we went through all the Revolu-
tionary War, we went through all the experience of the horrors of
Europe in order to formulate this country. As I express myself, I
think in answer to Senator Thurmond, if we get now I think we are
turning back the clock 300 years. We are giving to a minority some-
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things a special privilege to them to go everywhere and to violate
something that we fought for in the Revolution. And something on
which our Constitution was founded.

To me, as I said very clearly, it has always been an inherent basic
right, of every man, every freeman in a free society, to conduct him-
self in business and associate with persons of his own choosing. That
fundamental right this law would violate. And once you violate it,
nothing is going to bring it back except a repeal of the law.

Senator ENOE. I would agree with that except when you hold
yourself open to do business with the public you ought to do business
with the public.

Mr. WtIDmrEYER. No, I don't think you are holding yourself open
to do business with the public when you say I am limiting my clients
to a certain clientele.

You are not holding to the general public. You are opening to a
limited number. I think it is a fallacy to say that a man who opens
it up limitedly is opening it up to the general public. There is where
we get oft on something that misleads us all.

Senator ENGLE. That is all, Mr. Chairman. Thank you.
Senator MONRONEY. Are there any biracial committees in your coun-

ty which are working on a voluntary basis to solve the problems of
8egregationI

ir. WEIDMEYER. Not in the county. We have a State interracial
commission, passed under the-we call it the committee on interracial
problems and relations. That was passed several years ago and is
still functioning.

Senator iMONRONEY. Did you support this statewide commission I
Mr. WEIDEEYER. No; I didn't. No; I am opposed.
Senator MONRONEY. You are against any voluntary action, and you

are against any local laws, and you are against any Federal action in
this field; is that right ?

AMr: WEIDEMEYER. I will tell you why I am opposed to it: because
I found out that this commission was pressuring people when it had
no authority of law to do so.

I know Maryland County, they wanted to appoint a committee on
human relations out there. When I look at the list what do I see? I
see sorie of the most ardent integrationists of the State of Marylnnd.
How are they going to decide anything in an unbiased way? Before
a man goes up there he is convicted.- It is just like the old saying, "we
will give him a fair trial before we hang him."

Senator MONRONEY. You were not here. I believe, when the mayor
and the chairman of the biracial committee and a minister from Salis-
bury appeared. They are from your home State. They represent a
southern part of your State. And yet they have found that by volun-
ta~ nimah i thd Ilitegration has gone smoothly, although they are
withii'oily'a very few miles of Cambridge where all the troubles oc-
cliited. Apparently they htive had good luck in voluntary efforts on
thir owtyt part, ahd godd will among races in order to achieve this
desegregation.' As I gather from your testimony, you are against
voluntary action to achieve desegregation.

Mr. W~VIDEMEZ R. I am opposed to these commissions which a'e not
unbiased. Iamn opposed to these commissions wheih the makeup of

themi as has been deiionstrated, is biased right from the start:' And
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the Maryland Commission on Interracial Problems and Relations is
loaded not with people of different minds, where they can have a chance
.to mediate and get together, but they are all pretty near of one mind.
So that you don't get it.

This Commission on Human Relations, Baltimore County, as I just
pointed out, looks to me like a bunch of most ardent integrationists
you could pick out in Baltimore County. How can a businessman
or group get together and arrive at something sensible or something
that satisfies or really hits a good medium.

Senator MONRONEY. Apparently in Salisbury they managed to do it.
Mr. WEIDEIEYER. They might think they have. But I think they

will run into a lot more grief than they think is in store for them.
They haven't seen it. They are just talking big over there because
they have started something and they think they have gotten some-
thing now. But I think they will find the errors and sins of it will
be their own undoing.

Senator MONRONEY. You would not wish to take part or be any part
of any attempt to secure integration on a voluntary basis t

Mr. WEIDEMEYER. I would be glad to talk to them as I talk to them
every day. Talk to them every day. I talk to colored people who
come to my office an'd talk about these problems. That is a form of
mediation. They know I have my views and some of them have theirs.
But at least we are of different minds and we can reach something
sensible. But where you go before a commission that is all one way,
to begin with, you can't do good.

Senator MONIONEY. What is "something sensible" that you seek in
this problem then?

Mr. WEIDEMEYER. I seek freedom for every individual that is in
business.

Senator MON RONEY. This is on a voluntary basis we are talking
about. You say you seek something sensible. Give us your solution.

Mr. WVEIDEMEYER. My solution is this: that every businessman in
the State of Maryland-say every State ought to handle these mat-
ters themselves. I say it is a good policy for no State to restrict
a man in business and say that he has got to segregate or that he has
got to integrate. But leave it up to that individual man.

-Senator Mo~NR ON. We are talking about voluntary action.
Mr. WEIDEIEYER. Yes, I believe in voluntary action.
Senator MoNRONEY. This is an effort made by community leaders

of both races to try to effect an orderly, peaceful, and voluntary effort
to open up a maximum number of public accommodations to all races.
Are you in favor of that orare you againstthatt

Mr. WEIDEMEYER. I am in favor-as Iexpressed myself before-
of every man in business deciding that for himself and not hamstring
him'.

Senator MONRONEY. Just leave i as it a i isn Cam ridge' iS that
ri ht .

Mr. WEIDEMYER. In Cambridge t twas all right until these outside
agitators came in. Just because these outside agitators mco in and
stir up something and give you, something that loo)s like, trquPle
doesn't iean e havetrouble therp in Cambride.. :  - : ,

Senatpr. MninoNE. Thee weren't aoy, ou.dei agitator ptirring
up desegregation in Salisbury, and el it apparently worked,
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SMr, WVIDMEYER. They worked there If they want to do it, that
is all right with me.

.Senator MoNBoNm . You just don't think it is the right thing to do.
You believe that every man ought not to be even urged by a community
movement; or good will anong races to see if an agreement can be
reached in a community to desegregate; is that correct I

Mr. WsDwmrM ER. I don't like the desegregation laws. That is what
their object is, to get desegregation laws.

Senator MouNRON. Senator Hart?
Senator HART. Mr. Chairman, perhaps this was developed before

I came in. I realize now that you practice in the city of Annapolis.
Mr. WBDEwMmER. Yes. I used to practice in Washington, too.
Senator HArT. What is the custom in the city of Annapolis itself

with respect to restaurants
Mr. WF IDa EYEm We have no trouble there. Although businesses

are left to do what they want. There are several of the restaurants
that are deegregated and some of them that are segregated. But
we have no problem there. Unless the agitators come in we will get
along fine. Maybe eventually all of them will become desegregated.

Senator HAr. Sothat--
Mr. WEIDEM TER. Annapolis people get along fine.
Senator HABr. So that a Negro can get into some restaurants?
'Mr. WwxEMmER., Oh, yes.
Senate HART. And cannot in others?
Mr. W rEIDEMm~R. There are colored restaurants and they are inte-

grated restaurants that they can go into. And they go into hotels
even. I have seen them in the halls of the Maryland Treadway Inn,
all tho e places they go in.

There is no hard and fast policy.
Senator HAST. My concern, of course, relates to the U.S. Naval

Academy. wat if a man was appointed to the Naval Academy and
was a Negro, aind came from a background that encouraged him
to think that he was as good as the next fellow, and had every right
to gb into any restaurant that invited the public in, and kicked up a
fuss wheii the dbor was slammed; would he be an outside agitator?

Mr. WEtDfiMEYER. I' don't think you would have that problem in
Annapolis. Here the Frontier Club went into Carvel Hall and they
had several htindred colored in there in Carvel Hall. It might be,
and I heard a lt," of whites say, they left that night and gave him a
fredoor. 'duiit the were there, and they could go into any of the
restihts :ther7k: I know that they go gito the theaters.

Senftbi HA4ri. They oldnt go into any of the restaurants if there
are so0m that won't admit h~m, as you described,

Mr. WZiEMir . There re a fewthat won't admit them.
' :Seii~t fr Hlr t'S 'si ippoe my appon ee showed up at one of

thoge restaurants., I would expect that he would be,ad tted, and I
i6Widgld d gow' ad 'aitAte lf'tb wai't I Wouldni' judg myself out

oforder aa ll,., . . ,. . , " . , , . .. . " "'
* M'MrJWir t e ^eyiiihe thiw ^ .
88en tor HA wuldia'tdoubt tht : , ,
V''think what Ybu' ~kd i mort e insilde t torsi. 'u ant to get

rid of outside agitat ' I us t d61' iibit ieh t!i t we really
otftilgh~ tobetr a aal'Acadein i 'a plc wher this ind Qo.f <?pi
barrassment i'iawcc t66'
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Mr. WEIDEMEYE. Do you know of any embarrassment occurring,
Senator?

Senator HArT. No, I don't, but by George, if something like that
would happen, I would think that there would be some Members of
this Senate who would question the prudence of operating such an
establishment in that setting, because indeed there are some of us
who wonder why some of our people are exposed to what they are
when they go to some of the military camps further south. Cer-
tainly, in the case of an appointee to the U.S. Naval Academy, I would
find it very difficult to--

Mr. WEIDEmEYER. I would think if they had any hard and fast
rule that they would probably make exceptions in certain cases. But
I don't know of any instance like that happening down there. Until
it does, I am not woTried about it. I don't think anybody else ought
to be.

Senator HATr. What about a sensitive Negro who sought admission
to the Academy, would he be foolish to worry about it ?

Mr, WEIDEMEYR. I don't think he would, because I think he would
find plenty of places in Annapolis where he could be adequately
accommodated.

Senator HAMr. Could I assure him that he would go anyplace that
the Naval-

Mr. WEIDBMEYER. I wouldn't say that he could go anyplace. But
I would say that he would find adequate places and good places with-
out going out of his way about it. And that is all anyone in this world
cane. If we can find adequate means of earning a ]iving, adequate
means of satisfying our wants, if we ought not to be able to go every-
where-I don't go to all the millionaires' clubs; I wouldn't dare go.
I wouldn't dare-be admitted. I know they wouldn't appreciate me.'
And when they didn't appreciate me, I would feel unhappy.

Senator HAwr. I think the reason that Senator Engle and I and
others use these, what you describe as emotional examples, is to try
and jar the conscience of communities into a realization of what hap-
pens to an equally decent Negro family who don't wear the uniform
but have the same feelings and instincts as you and I have.

Mr. WEIDEiEtYR. There are a lot of places that will admit certain
Negroes and won't admit others. There are a lot of places that won't
admit any Negroes, and will not admit a lot of whites, and they have
their reason for it. The way the whole thing has gone, I think there
is a fear on a lot of businessmen that if they excluded a drunken bum,
white, they would.be all right; if they excluded a Negro on the same
basis, they would be up before some commission, harassed because
he was a Negro. :

One of the leading fellows-I am not going to mention any names-
a leader in the Negro movement, I understand, was arrested and
hardly could walk when.the policeman got himobtide of his car.
They had:all srits of oalls from the NAACB. The policeman didn't
tell me; I got it from good authority.

SBut.the same thing could happen with the interracial commissions,
with the NAACP and everything else." Just becaud4 a man might
nob be etclud6d because hfe was a Nekro, because he was a.Negro oi a
person not fit to come inand'they havebedn harassed, and said it was
because'of racial things, that is what.a lob of iur men are Afraid of
in business.
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SSenator MONRONBY. Thank you very much : .
Senator THURMOND. Mr. Chairman, could I ask a question
Senator' MONRONYr. Senator Thurmond.
Senator TnIUMOND. Mr. Weidemeyer, I am a little stunned here by

the line Of questioning, expressing the opinion about progress being
made or about the goal being accomplished, when that goal is ithte-
gration. Is that the goal, integration? Is that what this commit-
tee wants to force on everybody, integration I

:Is the goal freedom or is it integration I am surprised. It seems
that if we are going to make progress it means integration. If you
favor the Constitution, I think it means freedom.. What do you
think about it

SMr. WEIDEMEYRR. I think it means freedom and a lot of us are very
apprehensive, and we are afraid, Senator, that the goal of all of this
is not to give freedom to individuals, but to force integration. For
that reason, that is one of the reasons why I am violently opposed to
it, because I feel that all, or a lot of these movements are not to gain
certain freedoms. Those are the things that disguise the real motive.

:I think the real motive is to promote integration in this country.
I do not think this country can survive integrated. Many great na-
tions that started out with the same foundation of resources and the
same human beings, with the same capabilities, have not progressed
to that extent. Why? Because they started about the same time
qs this Nation, and they fostered integration.

Senator TIuRMuoND. That is all.
Thank you, Mr. Chairman.
Sefiator MONRONEY. Thank you for your testimony.

SWe have agreed, although his name was not on the witness list, to
hear Mr. Samuel J. Setta, motel owner of the Eastern Shore, Mary-
land. You may proceed with your statement.

-TATEMENT OP SAMUEL J. SETTA, CHAIRMAN, REFERENDU
COMMITTEE OF MARYLAND, EASTON, MD.

Mr. SrrTA. Mr. Chairman, members of the committee, I am Samuel
J. Setta, a motel owner and operator on the Eastern Shore of Mary-
land, and it is a typical "Mom and Pop" operation. I am "Pop."

This type of motel accounts for 85 percent of the motels in this
country. This is a very-it is a much more intimate operation than
probably a lot of you gentlemen visualize. Our homes are right in
the heart of our motels. When a man steps into our office, into our
lobby, he is within two paces of our home, our living room, our
kitchen. And maybe a lot of you are not familiar with that intimate
detail.

SI see in the past where Mrs. Murphy's roominghouse was brought
up in'here, but I don't believe that "Mom and Pop's" motel was
brought up. And this is every bit as intimate as Mrs. Murphy's ioom-
inghouse.
SThis'is just orie aspect of thiemotel business. In the industry they

are known as "Mom arid P6p".oleratibns. :-
I.am also a prim6 moverin the 'drive to place the Maryland ac.

comnrodMtions law on the ballot iA 1964. We'went over the top in
Maryland, and in conjunction- with the Maryland Petition Commit.
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tee we had many, many more signatures than we needed to put it on
the ballot. At present that law is i suspension.

I have also advised the Cambridge Petition Committee on their
petition, and with demonstrations n the streets and violence they
have one over with many more names than they needed in less than
a week.

So people do want to vote on these measures that affect their lives.
Senator MONRONE Y. In order to help the committee, Mr. Setta, will

you identify eastern Maryland by highways and general location?
Mr. SErrA. By highway
Senator MAONRONPY. Yes.

' Mr. SrrTA. Sixteen miles from Cambridge, and it is on Route 50,
on the road to Ocean City.

Senator MONRONBY. On the Eastern Shoref
Mr. SmTA. Yes, sir.
Senator MONRONEY. Below Cambridge?
Mr. SErrA. No, before you get to Cambridge; 16 miles before you

get to Cambridge. If you are ever by there, you will pass right by
my motel.
SSenator MONRONEY. Motel?
Mr. SmTTA. Motel.
I come before you an adamant opponent of forced integration of

businesses and I am sure I speak the sentiments of a majority of the
people in America when I express myself.

First, I question the wording of the title to S. 1782: "A bill to.
eliminate discrimination in public accommodations affecting inter-
state commerce." The word "public" as used in this title conveys the
idea that the objects of this legislation are owned and controlled by
the public in the same manner as public lands, public works, public
funds, et cetera.

Li my opinion, the title should read: "A bill to eliminate discrimi-
nation in privately owned accommodations catering to the public,"
or more appropriately: "A bill to eliminate private enterprise."

You are listening to a voice from the grassroots. Here I might
say I am not a big public figure. I am just a citizen of Maryland with
a small business, so my words probably won't carry too much weight.
But they might carry a lot of significance.

Our voices haven't been too loud but don't be deceived by noise
being made by the Negroes and do-gooders who are trying to force
you to act on this legislation. The ominous silence from the congre-
gations who disapprove of their clergymen, union members who don't
agree with their leaders, and citizens everywhere who have seen nrar
anarchy develop in this country will have the expression necessary
to meet the occasion when the voting begins in 1964.

I have opposed this public accommodations law at every level of
government for the last 8 years because it is aimed at businesses which
are strictly private enterprise. The fact that I can open and close my
doors at my pleasure certainly makes it private. Many businessmen,
myself included, earn a living and also make their homes with their
businesses and their social life should not be regimeited by more than
the private citizen who does not have a business.

SNot one member of this edmmittee of the Senate would venture intod
a Negro neighborhood alone and neither would you permit your wives

21-544--3--pt. 1-8
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to go alone; yet the legislation this committee is considering would
force businessmen and their wives to take these people into their busi-
nesses and homes.

And I might add, Senator Monroney, that your wife was quoted in
the press as being fearful of going either a block or two blocks from her
home alone.
SWe are not guilty of anything more than catering to the wants of

our customers. Everyone, except the proponents of this law, knows
that in any business the customer is the boss. If you gentlemen shop
anywhere you call the tune, not the proprietor.

In my motel if my customers want TV, I provide TV. If my custo-
mers want room phones, I provide room phones. And if they prefer
a segregated motel, I provide a segregated motel.

Now if it were feasible to write this law to read that customers must
stop discriminating and continue to patronize businesses you might
solve the economic aspects of this dilemma, but that would be impos-
sible. So, to get at the buying public who are the discriminators and
beyond reach, the administration is trying to get laws and penalties
fastened onto the businessman to force customers to integrate.

The proponents say that integration involves no loss of business.
I never cease to be amazed at how many brilliant business analysts
are among the proponents, none of whom have ever owned or operated
a restaurant or motel. It's equally amazing how great their enthusi-
asm is for a law that doesn't touch them in the slightest degree.

Also, it's very easy for a family which is high in government to build
homes on mountaintops and exclusive areas, and enroll their children
in exclusive segregated schools to tell the peasants of the country that
they should integrate every phase of their lives.

'And that great champion of integration, Senator Humphrey, helped
his nephew graduate from a private school recently in-Baltimore.
SThe attempt to "keep up with the Joneses," to gain social rights at

the expense of the civil rights of private enterprise, if successful, is
certain to undermine one of the pillars upon which this great country
was built. The one big difference between communism and capitalism
is private enterprise. The administration itself is admitting that this
law will infringe on our civil rights when they seek this law under the
commerce clause of the Federal Constitution, rather than the equal
rights 14th amendment.

The theory evolved by the Department of Justice is that because a
business concern deals with the public, it may be subject to complete
regulation or possible extermination by the Federal Government.
This alleged authority is derived from the clause of the Constitution
which gives Congress the power to regulate interstate commerce, and
Mr. Robert Kennedy cited various laws passed by Congress in this
field.

Not a single one of these statutes, however, covers the selection of
customers of a business. They deal with employees, or the practices
of the employer in his relations with his own workers, or the practices
of business owners in relation to other businesses or in shipping goods
to another State or other countries.

Never in the history of the United States has the commerce clause
of the Constitution been invoked to regulate the customer relationship
of a business owner and individual citizens.
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No court has ever held that sleeping in a privately owned motel is
a civil right. No court has ever held that munching a sandwich in a
privately owned restaurant is a civil right. England rejected this very
law by a 2-to-1 vote in 1962 and it was labeled "undemocratic" and
"unworkable" by leading clergymen and civic leaders.

The dictator countries, oppressive as they are, don't even have this
law on the books. What value is there to a business or a high posi-
tion or profession without the rights to operate freely as we have since
this country was founded!

We all know of countries where people have all of these occupa-
tions in good measure but they don't have rights. The result is they
burrow under the Berlin wall. They swim canals. They crash barbed
wire fences, they risk their lives daily to escape. This is a king-size
step in that direction. Deprive us of a right now and next year an-
other and another and before you know it we will be in the same
position.

This law is definitely class legislation. Under this law we may turn
a white man away because he is uncouth or undesirable and he must
leave, but if a Negro is turned away for the same reasons, we may
face charges of discrimination.

When you write the word "color" into this law, the white customer
is not equal before the law. When you force hotels and motels to
eliminate discrimination and exclude segregated church suppers, segre-
gated church dinners, and boardinghouses which are catering to the
same public, and indeed are strong competitors, we are not equal be-
fore the law.

The Attorney General stresses the immorality of discrimination but
ignores the fact that it is just as immoral to enact laws which will
legislate a man into bankruptcy or into a business relationship which
will make his life a daily ordeal. It should be obvious by now that
there are many people who don't want the Negro socially. I have
seen strong men break up under the strain of the demonstrations and
harassment sanctioned by this administration. ,

Women in business have become terrified at the prospect of facing
unruly mobs with the knowledge that they are being encouraged by
this administration. The responsibility for the violence in demon-
strations by Negroes can be laid squarely at the door of the White
House. I have a very good cross section of citizens from the North,
South, East, and West patronizing my motel.

Let me digress a minute. There were some polls introduced here,
I think it was yesterday, some figures about polls by the Harris orga-
nization, showing how many people favored this law. Where those
polls were taken, I don't know. It could have been Harlem, for all
I know. But at any rate, this poll they have here is unsolicited; it
comes from people that patronize me in my motel.

They are the people who put the money on the counter to keep us
people in business. And I think it is very authentic. And when
they come from Pennsylvania and Jersey and thq West and New York
and all of these States, they are just as emphatic in discussing a
segreated motel as they are when they come from the South.

This issue is discussed daily so that I may keep abreast of my
customers' thinking. T mv to you that this administration will pay
tl: rice in the 19C' i. ' r its handling of this situation. This
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Nation cannot afford the luxury of a President who serves 10 percent
of the people at the expense of the other 90 percent.

All businessmen have a different financial situation.
In my particular case my two immediate competitors are million-

aires. My resources consist of a $23,000 mortgage and a going con-
cern. Certainly they can approach this problem with a greater degree
of aplomb than I can.

I meet a mortgage payment every month, plus numerous other bills.
What do you think the reaction of my banker would be if I came to
him and said, "Mr. Banker, a couple of months ago Congress passed
a law which took the control of business policy out of my hands because
the administration said it was immoral, and business has declined so
that now instead of $245 for this month's payment, I have to give
you 245 morals?" I'll tell you what his reaction would be. I would
be slapped with a big fat foreclosure in very short order. This is
classified as "economic growth."

I refuse to gamble the welfare of my family and our pursuit of
happiness on the business judgment of an administration which is
loaded with theorists who have never operated a successful business
or met a payroll and have never balanced a budget. If they can't run
this Nation without brink of bankruptcy, am I to accept their business
judgment?

. The Attorney General has testified that at present white prostitutes,
dope addicts, and moral degenerates could come into our motels and
hotels but Negro citizens in high positions could not. I don't know
what kind of. laces the Attorney General frequents because lie vehe-
mently denied any pleasure in having hearsay presented to him right
here in this hearing.

But this statement he made is certainly an insult to every motel and
hotel operator in the country. But let's look at this law again. This
law would reverse this contention and would not only enable black
prostitutes, black dope addicts and black moral degenerates to come
into our places but also a people with a poor hygiene, high incidence
of venereal disease and vandalism, plus the element of force to make
us accept them; because here again I can reject the white person but
not the black person. Is this the Attorney General's idea of an im-
provement? I hope I don't have to face many more like that one.

Gentlemen, there's a labor angle to this situation also. When a
labor contract is negotiated there is one clause that is nonnegotiable:
the right to strike. When we are paid rental for a room, part of that
money is overhead and part of it is wages. Since the customer is the
boss, this law would force us to work without the right to strike.
These very labor leaders who advocate this law would violently rebel
if any attempt was made to eliminate their right to strike.

The administration says the Negro is rejected because of his color.
This is wrong and completely. untrue. We don't care if he is blue,
pink, or red, The Negro is rejected because he is an economic liability
to our businesses. I have rejected Negroes who were practically
white. I would be less than honest or helpful if I didn't include the
reasons why the Negro is a liability, since the proponents won't.

The two races are absolutely proven to be incompatible. The two
races can coexist harmoniously but there will never be true integra-
tion. No other minority in this country has a feeling of inferiority
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because they live among their own people. Why should these people
have that inferiority? No one is trying to sprinkle the Chinese,
Indians, or Japanese among the whites so why this massive effort
to integrate the Negroes?

If lho administration and the Negro leaders and other proponents
would take the time they are spending on demonstrations and pressure
tactics qnd point out to the Negro people that law or no law, accept-
ance will never come until they stop a disproportionate contribution
to the high crime rate, illegitimacy, production of slums, and making
careers of unemployment compensation and welfare programs.

The Negro people will gain acceptance when they meet certain
standards of morality and living conditions. No law can accomplish
this. This is the one objective the Negro will have to work for and
earn himself. 'There is nothing wrong with individuals having to meet
standards. It is done every day. Churches demand standards,
schools demand standards, you gentlemen in the Senate require stand-
aras, and whether we like it or not, all people have standards for their
social equals to meet,

The 30 States that have had these laws are just as segregated as
the 20 that don't. It is just a little more subtle. I predict now that
attention has be,'.i focused on these laws there will be a rash of suits
test ing their costitutionality. When the Attorney General said Sena-
tor Iausche enforced such a law as Governor of Ohio, lie should have
realized Senator Lausche was just tolerating it like the Kennedys
tolerate the Taft-Hartley Act. These laws do not accomplish the goal
of integration. Proof of this is the agitation and demonstrations all
over the country and the existence of Harlems in very major city in
the country. In the North the Negro groups have even invented a
word to cover this situation. They call it "Resegregation."

These laws could subject the Negroes to more humiliation than any
voluntary agreement would. All of us have had poorly prepared
meals in restaurants when the owner was trying. What do you think
the result would be if lhe wasn't trying?

The people who favor this law are largely executive boards of church
groups but not the congn!gations; executive commit tees of labor unions
Iut not the rank and file; business executives but not the employees.
In short, gentlemen, a great number of generals but few soldiers.

Today we are witnessing one of the strangest paradoxes of all time.
(Churchmen with segreigted churches, labor leaders with segregated
labor unions, news media with segregated work forces, and politicians
and civic leaders who lead completely segregated lives trying to force
a segment of private enterprise to integrate.

Christianity has not been able to integrate in 2,000 years and Juda-
ism for longer than that, and yet these very religious leaders expect
Americans to do it in less than 200, and if we don't, they want to
shove it down our throats and gag us in the process, and all this on
the false accusation that we are discriminatory.

You are bucking a law which was never enacted by any legislature
when you pass a law like this, the law of nature. Gcd himself was
the greatest segregationist of all time as is evident when he placed the
Caucasians in Europe, the black people in Africa, the yellow people
in the Orient and so forth, and if God didn't see fit to mix people who
are we to try it?
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Christ himself never lived an integrated life, and although Ie knew
His life on earth would be a model for all mankind, when he chose His
close associates, they were all white. This doesn't mean that He didn't
love all His creatures, but it does indicate that He didn't think we had
to have all this togetherness in order to go to heaven.

Gentlemen, we should give a lot of serious thought to these final re-
marks of mine and not try to outdo God in the makeup of the world.

Senator MONRONEY. Senator Cotton.
Mr. SErrA. There is one more thing I might mention here before

I subject myself to this questioning. In the Maryland law there
was a provision in it that we, the opponents, were able to persuade
the legislature to adopt-although we were opposed to the law com-
pletely, we were able to get this amendment in.

This amendment calls for equal punishment for accuser and ac-
cused. Tn other words, if a man comes in and accuses a man of dis-
crimination under this law, and it is false, or malicious, he is subject
to the same penalties as the accused would be if he were guilty.

Senator Mox O N Er. Senator Cotton.
Senator CrrowN. Mr. Chairman, I have no questions that I desire

to ask this witness.
Senator MONRONEY. Senator Thurmond.
Senator TjHUROND. Mr. Setta, I want to compliment you on a

very practical statement. I notice you state that you have a mort-
gage of $23,000.

As I understand, you have deep concern if this bill should pass and
you are forced to take customers that you do not wish to and who
would hurt your business, that that would put you in trouble and
might bring about a foreclosure of your business; is that correct?

Mfr. SETTA. Yes, sir. That is one reason.
Senator THURMOND. You feel that that would be typical of the

other businesses throughout the State of Maryland as a whole?
Mr. SErrA. I think that is one apprehension they all have in mind,

yes.
Senator TIIURMOND. From your contact with people who have dis-

cussed this matter, are there masses of people for such legislation as
this or are they opposed to it?

Mir. SBrrA. They are overwhelmingly opposed to it, sir, from all
parts of the Union that stop at my place.

Senator TIlURMOND. People stop at your motel from the various
States of the Union ?

Mr. SErrA. Yes.
Senator THIURMOND. And you heard them express themselves on

legislation of this kind ?
Mr. S-rTA. I make it a specific point to ask them what their opin-

ion is, yes, because I want-
Senator TIIURMOND. Just what has been the reaction to the ques-

tions you have asked them about legislation of this kind
Mr. SErrA. That they do not want an integrated motel. If they

have a preference they prefer a segregated motel when they are in an
area. I do the same thing, if I travel out to Chicago to take my
son to college, Northwestern. 'When I go out there and have to stay
at a motel and it is integrated, I will not sleep there, go in and pa-
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tronize that motel. Where there is an area where they can get segre-
gated motels, they prefer a segregated motel.

Senator TIt'rOND. And that has been the expression of the cus-
tomers who have patronized your business?

Mr. SE'rA. Yes.
Senator TIIURMOND. And you feel that your business would be

greatly hurt if this law passes?
Mr. SErrA. Yes. I would feel it would.
Senator TjnratoND. Don't the people want more Federal interven-

tion in their affairs, as exemplified by this bill or other bills of any such
nature?

Mr. SrrA,. Senator, Representative Morton, who is a brother of
Senator Morton who is on this committee, represents the Eastern Shore
of Maryland. His name is Rogers Morton. He has just sent out a
questionnaire asking the people of his district what they thought of
the five main points of this civil rights program. These people are
now in the process of answering that, the people of our area.

Most of them are answering it, the ones that have consulted with me,
are refusing it on the one'basic principle, that the Federal Government
should note allowed to come in and take over a function of the State
in this area.

Senator TIIURMOND. If there is a function on this line, or an obliga-
tion or responsibility on this line, as I construe from what you said
the people feel, it is not that of the Federal Government but tJha, of
the State or maybe still preferably, the local community?

Mr. SETrA. Absolutely. That is the way they feel about it as ex-
piessed, I think, by the referendum of the farmers. I think they are
getting tired of the Federal Government moving into every facet of
eo erybody's life.

Senator THURMOnND. Do you think that the people in the State of
Maryland would prefer force at any level of government, or would
they wish to leave it to the owner of each business to run his own
business as he feels would be wiser for him?

Mr. SEMrA. They would prefer the voluntary approach to this prob-
lem, and I prefer that, too.

Senator TH luroND. By voluntary approach do you mean to set up
a commission to go out here and try to pressure people to do it volun-
tarily, or do you mean leaving it to each individual owner to decide
whom he wishes to sell to, and whom lie wishes to serve?

Mr. SVrrA. They don't favor pressure from any source, whether it
be demonstrations, commissions, or anything. They want the indi-
vidual to operate his business as he sees fit.

Senator TjURMOND. In other words, they believe in freedom to
handle their own private business as they desire?

Mr. SBTA. Absolutely.
Senator TIIURMOND. Thank you, Mr. Chairman. That is all.
Senator MONRONEY. Senator Hart?
Senator I HAT. What sort of night did you spend at the mntel when

you took your son to Northwestern ?
Mr. S-rTA. I did the best I could.
Senator HARr. Specifically what was your problem?
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Mr. SETTA. What was my problem? I had no problem, sir. I have
a philosophy that when I'm in Rome, I live as the Romans do.

Senator IIART. Did you find any custom in Chicago that offended
you?

Mr. STrrA. I didn't have too much time. I took my son out to
Northwestern and I was right busy with that. I didn't actually in-
dulge in any cultural pursuits in Chicago.

Senator IART. But you checked ito a motel and you checked out,
and there was a period of time intervening. Now tell me exactly what
offended you ?

Mr. STTrr. I didn't see any Negroes there. For all I know, maybe
they haven't even catered to any. You know there are a lot of places
that claim they cater to the integrated trade, but they don't. I will
give you an example about this Salisbury thing that you were just men-
tioning a little while back.

They have several ways of saying, "We are integrated," but some
of them put little reserve signs on tables, you know, and some of them
are busy, and some of them don't have time. These are the little
devious ways that they use to beat down true integration of a business.

Senator HART. Then as far as you know, you have never spent a
night in an integrated establishment ?

Mr. S rmT. I didn't see any Negroes in this motel that I stayed at.
There might have been. I just didn't see any. I would say to you that
I didn't stop going in there because I had to have a iight's sleep
somewhere. When I'm in Rome I do as the Romans do.

I imagine if you come on the Eastern Shore to go to Ocean City
possibly for a little recreation and you happen to stop at my motel, I
don't imagine you would want it segregated, would you?

Senator HART. What was the question I'm sorry.
Mr. SETTA. I say to reverse that, if you were traveling, and you

went into a segregated area, I don't believe you would walk away be-
cause the motel was segregated I

Senator HARr. I have walked away from the door of a restaurant
where I had happened to stop because a sign said something like this:
"Because of limitations of space, white people only."

What I'm trying to find out from you is the depth of your ex-
perience with respect to a night in an integrated motel.

Mr. SrrA. That is the depth of it, just about it.
Senator HART. Is it fair for me to then say that you have never,

so far as you know, experienced life in an integrated motel ?
Mr. SEmrA. I would say that is correct, yes.
I have something else for you-
Senator HART. There are some pretty vivid and hair-raising de-

scriptions contained in this. I was wondering how much of it was
your own knowledge.

Thank you very much, Mr. Chairman.
Mr. SrTA. May I ask you something
Senator HIART. Certainly.
Mr. SETrA. I have something here from Detroit, from the heart of

your State. Apparently 44,000 people out there don't agree with your
Views.

Senator HArrr. I'm sure there are many more than that. I think
there are about a million against me. [Laughter.]
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Mr. STTA. May I read it to you ? Would you like to read it here
Senator HART. I'm sure I know about it. But feel perfectly free

to read it. In summary it is 44,000 people who are petitioning the
City Council of the City of Detroit to, I think, prevent the city
ordinances providing licensed brokers to sell on a nondiscriminatory
basis.

Mr. SErrTA. You call that hair raising, my testimony?
Senator HArr. Yes, some of the descriptions. If I could settle--
Mr. SETTA. Don't you think it is true?
Senator HART. I have never experienced it, and neither have you.
Mr. SErrA. Don't you know the crime ratethere?
Senator HART. Yes, I know the crime rate across the country.
Mr. SETTA. Don't you know the crime rate is true, that I men-

tioned, of the Negro people? Don't you know in Maryland they
attribute 64 percent of the jail elements to 10 percent of the popula-
tion?

Senator HART. Do you think that that results from some act of
God that makes them instinctively worse than another human being?

Mr. SmrrA. I think it comes from their nature, from the way they
are.

Senator HART. I think the answer is "Yes."
No, I don't agree with that.
Thank you very much, Mr. Chairman.
Senator MONRONEY. Do you use--
Senator IART. I wish I could settle for only 44,000 in Michigan

against me.
Mr. SrTTA. I think there are a lot more.
Senator MONRONEY. The staff and ourselves don't recall this case

of the British voting 2 to 1 against a so-called integration law. I
wish you would help us out on that,

Mr. SErrA. Last year, if you consult any of the press people, they
can give you the issues of last July. The Parliament, in London,
had this very same law under consideration. It might not have
been verbatim, of course, but the basic thing they wanted to accom-
plish was integration of public accommodations, and it was voted
down 2 to 1.

I think any of the press can verify it. I don't have a big research
organization. All I do is read newspapers.

Senator MONRONEY. So far as I know, there is very little segrega-
tion in England.

Mr. SErTA. Birmingham-they have had a Birmingham there,
too.

Senator MONRONEY. I don't recall this. It. was a parliamentary
vote?

Mr. SmTrA. It is the truth. I don't think I would want to lie to
you.

Senator MONRONEY. You referred to anarchy as a isult of do-
segregation. Do you th;nk-

Mr. SETrA. They are anarchy.
Senator MONRONFY. Do you think there is a near anarchic condi-

tion in 32 States or in hundreds of our cities which have passed ordi-
nances against racial bias or the many more hundreds who have done it
voluntarily
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Mr. SinTA. I said all over the country. I didn't say 32 States.
Senator MONRONEY. Have you heard of any conditions of anarchy

it these 32 States?
Mr. SEmrA. Yes, indeed.
Senator MowNONBY. You have?
Mr. SurrA. Yes. Chicago had a race riot and New Yorkers had

riots. Yes, sir.
Senator MONRONEY. Cambridge had riots.
Mr. SErrTA. Yes, they had riots.
Senator MONRONBY. They had no desegregation.
Mr. SmrrA. They just locked up 42 yesterday I think on a construc-

tion project up there.
Senator MONRONEY. Do yOU use any colored help
Mr. SmTrA. Yes, sir. A hundred percent.
Senator MONRONY. A hundred percent?
Mir. SETTA. Yes.
Senator MONRoNEY. In your kitchen and all
Mr. STrrA. Yes, sir.

SSenator MONRONEY. Then, do you believe, I am sure you don't, that
the colored race is as inferior as you say here, that they had a dispro-
portionate contribution to the high crime rate, illegitimacy, produc-
tion of slums, making careers of unemployment compensation and
welfare programs, the large amount of venereal diseases which you
mention, and all

Mr. SErrA. Those are facts.
Senator MONRONEy. It is an indictment of an entire race.
Mr. SErTA. These are all facts.
Senator MONRONBY. I am sure you don't mean that.
Mr. SrrA. These are all facts, yes, sir.
Senator MONRONEY. And you use a hundred percent of these people

in your operation, you say, in your employment
Mr. SmrrA. But, I select them.
Senator MONRONEY. Then, is it not possible, if you run a type of

restaurant, a motel, that you would select the decent people-
Mr. SnrTA. Not under this law.
Senator MoNRONEY (continuing). And deny the indecent. All of

the people, simply because of the color of their skin, do not take on all
of these horrendous characteristics. There are many distinguished
ministers, many distinguished public servants, college professors,
doctors and all who are not the same color as we are. But if you were
a man who had struggled up against terrific odds to improve your
condition, to become educated against the difficulties of admission to
college--there used to be only one medical school in the country that
would accept colored students, and this was Howard University, later
the Meharey Medical College in Nashville. But it was almost impos-
sible for a man to get an education in medicine and these other things.

If you had gone to that great trouble to try to lift yourself up by
the sheer strength of perseverance to be of greater service to your
race and to humanity, would you want the door slammed in your face
because there are other members of your race who are dope addicts
or thieves or crooks.

Fortunately, all the white people are not thieves or crooks; neither
are the colored all thieves or crooks. I don't think we should have
mass indictment.
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Mr. SETTA. Senator Monroney that is the weakness of this law.- You
are offering me a package deal. I have got to take----

Senator MONRONEY. 1 am not offering you anything. I am trying
to give you the facts in this case.

MIr. SETA. I have got to take every citizen of the colored race. I
can't just. say you are a college professor, I will wait on you; you are
a bum, and no good, I can't wait on you. And another thing, sir, I am
a member of the minority. I am an Italian. I can remember m my
vouth when we were very much maligned. It wasn't very unusual for
ime to have to scrap in the streets and the alleys to defend myself
against the appellations that we.were subjected to, like wop, giner,
and so forth. I have been through all this. But I didn't go out
seeking a law to improve myself.

We weathered the storm and we fought forward. And today you
have Italians in high places. You have a Cabinet member, Mr. Cele-
brezze. He is a Cabinet member. You have judges, you have people
high in industry, but they didn't do it with a law.

Senator MONRONEY. Were you ever denied accommodations in a
hotel, or a dining room, because you were an Italian?

Mr. SE-rA. I was denied accommodations in a swimming pool, and
I couldn't afford to eat in a restaurant or stay in a motel. The son
of an immigrant don't have that kind of money.

Senator MONRONLY. You weren't denied ?
Mr. SETTA. I was denied a swimming pool, which I could have

afforded.
Senator MONRONEY. You were not denied the right of accom-

modations in a hotel
Mr. SrETra I didn't have that kind of money, sir.
Senator MONRONEY. It was simply a case that you were not identi-

fiable as a member of a race that formerly was brought over here in
condition of slavery. Certainly the same analogy and difficulty of im-
migrants fighting up from a lower status applies to the Irish in Boston.

Mr. SETTA. Right.
Senator MONRONEY. Yet, today we have a President in the United

States t and an Attorney General, who came from that background,
and tlus racial background has produced many of our great people, and
I quite agree with you.

Mr. SETrA. But not by law, sir.
Senator MoNRONEY. I deplore discrimination which allows a man,

no matter how distinguished, no matter how fine a record he may
have created in science or anything else to be told: "We cannot let
you stay all night in my motel," or "You can't have a hamburger
sitting down inside-You can pick it up at the counter and run out
with it, but you can't sit down and eat the hamburger and have a
cup of coffee. We will give it to you in a paper cup." You have
told us your real reason, and I think probably there is some cogency
to the opinion in this regard, that many motel operators and cafe
owners have, where you say, on page 8, at the bottom of the page,
"The Negro is- rejected because he is an economic liability to our
business.'

Mr. SerrA. Right. ,

enator MONRONEY. This is probably the keystone of the argument,
is it nott
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: Mr. SWrA. Right. I will'explain.how he is an economic liability.
You say these prominent people, Negro citizens who are high in gov-
ernment and high in the educational world and so forth-to me if
they came to my desk, they would be just that-they ,would be dis-
tinguished citizens.

Sut, when they are sitting on my porch, and my clientele sees
:them sitting on that porch, to them they are Negroes. And this is
what governs our business.
* If you could write into this law that all I had to accept was top-
quality Negroes, then: possibly you would be justified in your argu-
ment there. But in your law you are writing in there that I have
to accept 100 percent, regardless of what the position of the Negro,
or what his morals are, or anything.

Senator MONRONEY. We do not say that. We say it would be illegal
in the law-I don't say it; I am not a coauthor of the bill, and I have
certain reservations on constitutional grounds on this bill, but none
on the social or ethical side. But certainly you would not have to
receive colored clients any more than you would have to receive white
clients who did not meet the standards of your enterprise.
SA drunk white man is just as bad as a drunk colored man.

Mr. SErrA. Exactly, and we reject them.
Senator MONRONEY. And a diseased white man is just as bad as a

diseased colored man.
Mr. SrrA'. Exactly. The incidence is lower, that is all.
Senator MONRONEY. What?
Mr. STrrA. I say the incidence is lower among white people than

it is among Negroes.
Senator MONRONEY. This may be tru., and it may not.. I don't

have the statistics. I do know that in mot of the places in the South
that run fine eating housing and fine tobles; the cooking in the kitchen,
and the service in the dining room, is generally performed by mem-
bers of the colored race.

Mr. STrrA. Many of them.
Senator MoNRONEY. As it is in your motel 3
Mr. SmrrA. Yes.
Senator MONRONEY. I jUSt don't believe if your remarks were gen-

erally true of the colored race that you operators of these motels
would be engaging this kind of help.

Mr. SmrTA. In my motel it is a lot more intimate for a man to jump
in bed with his clothes off and sleep in it than it is for that maid to
pick up those sheets and lay them on there.

Senator MoNRoNEY. I don't get that. [Laughter.]
Mr. SErr . I think you get it.
Senator MONRONEY. It may be important to you. There is no dis-

crimination in Maryland against the Chinese, the Indians, or the
Japanese, is there ?

Mr. SrrA. I am not qualified to say on that whether, there is or not,
Senator MONRONEY. Do you take Chinese or Indians? Would you?
SMr. SE1'A. I don't say that I take them completely, no, I judge

them-
Senator MONRONEY. If they were clean and driving a Cadillac or an

Mr. SYr-A. I would look at it from an economic standpoint, whether
they would be resented by my clientele.
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Senator MONRONiY. You wouldn't do as much for an American
citizen who was colored I

Mr. SmrrA. I can't help what my clientele resents. This is their
right, and their privilege. And they control me.

Senator MONRONEY. OK, we get back to this basic statement then.
The Negro, you feel, is rejected because he is an economic liability to
your business?

Mr. STrrA. Yes, sir.
Senator MONRONEY. And you or some of the people who oppose this

vigorously, oppose it on economic grounds and are not willing to take
an economic gamble which is being taken daily in hundreds of com-
munities that go to a desegregated basis simply because they feel that
bias against an American citizen is not right.

We are all, of course, citizens, unless for some reason of our own
we are not acceptable on other grounds than our race or our skin.
You are not willing to take this gamble of leadership to try to work
with your people voluntarily, which I have advocated and which has
been done in most of my home cities in Oklahoma, to bring about
desegregation without law.

As I understand it, you are not in favor of even voluntary efforts
even.

Mr. SErTA. You shouldn't ask me to take a chance on going broke.
Senator MONRONEY. These other people are taking a chance on

eliminating bias and are not going broke.
Mr. SETrA. I don't owe that much to anyone to take a chance on

going broke.
Senator MONRONEY. You are quoting not the Scripture, but you are

speaking of Christianity. I think probably the basis of Christianity
might be found in trying to create a little stronger and better and
more charitable relationship between all races. But, I don't care to
get into--

Mr. Smrra. I am not nasty to them. I am very charitable to them.
One owes me money now that I will never get.

Senator MONRONEY. Doyou have some further questions
Senator ThtMOND. Yes.
Mr. Setta, do you feel it is bias if you prefer not to take someone

in your business who you think will hurt your business t
Mr. SMrrA. No, I don't think it is bias. This is my prerogative to

operate my business as the Constitution of this country permits me to.
I set up my business with that in mind. When I dug the foundation,
that is what I had in mind. Now that I have it built, I don't see where
I should be forced into something'that I feel is going to hurt my busi-
ness or that I don't prefer to live with.

Senator THUsRMOND. I am sure you agree that there are many fine
Negroes--preachers, schoolteachers, lawyers, doctors, other profes-
sional men, and businessmen, and carpenters, painters, truckdrivers,
and ordinary workers. There are mapy fine Negroes. I know a great
many. I am sure you do.

Mr. SurrA. I certainly do.
Senator THURMOND. That is not the question here, is it?
Mr. SrrA. 'No, sir.
Senator THURMOND. It is simply a question here of whether we are

going to pass a law to force you, Mr. Setta, in Maryland, to say you
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have got to handle your business in away that you don't want to handle
it, and in a way that you feel is not best to promote your business.

Isn't that the issue?
Mr. SETTA. Absolutely right.
Senator THntnRMoN. That is all, Mr. Chairman. Thank you.
Senator MONRONEY. Senator Hart, do you have anything further?
Senator HAwr. Thank you no.
Senator MONRONEY. Thank you, Mr. Setta, for your appearance

here.
Mr. SETTA. Thank you.
Senator MONRONEY. We have as the closing witness, Mr. Edgar S.

Kalb, manager of Triton and Beverly Beaches, in Maryland.
The hour is growing late. We hope you will expedite as much as

possible your testimony. I see you have a statement that is some six
pages long. We would be very happy to include it in full in the record,
if you would care to highlight the statement as you go on.

STATEMENT OF EDGAR S. KALB

Mr. KALB. Mr. Chairman, gentlemen of the committee; I will do
whatever I can to expedite the matter for you.

I come, Mr. Chairman and members of the committee, in a sense
as a special pleader. In making a plea for a particular segment of
private business I do not wish it to be construed in any sense tha I
favor the principles laid down in this bill. I think they are un-
American, I think they are unconstitutional. I think they are detri-
mental to the welfare of the country as a whole.

However, it is not my purpose to go into that particular phase.
The scope and purpose of this statement is to present to the com-

mittee evidence to show that the provisions of S. 1732 should not be
made applicable to the operation of privately owned and privately
operated bathing beaches, which beaches are located in States in which
the State, Federal Government, or any county or municipal corpo-
ration, or other public tax-supported body, operates or maintains
any beach or beaches, which are open to the use of all persons.

Propose to submit.to the committee amendments to effectuate this,
and also certain amendments designed to eliminate what to me are
certain injustices from the act.

So the committee will know clearly what I am discussing, I cite cer-
tain examples of the type of beaches for which exemption is asked
as follows:

There are approximately 21 privately owned and privately operated
bathing beaches located on the western shore of the Chesapeake Bay
and its tributaries in Maryland.

Of these 21 beaches, 14 are located in and around Anne Arundel
County, south of Baltimore, 4 are located in Baltimore County, north
of Baltimore City, and 3 are located in Calvert County, within
approximately 25 to 35 miles of the District of Columbia. Approxi-
mately 3 of these privately owned beaches are fully "integrated."

Generally speaking, these 21 beaches, with a few exceptions, are
"family owned and operated," and have been so owned and operated
for several generations.
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Most of these small bathing beaches are located adjacent to small
residential communities, and n a certain sense are practically part of
these residential communities.

Based on personal experience and personal observation it is esti-
mated that the total gross annual business done by these 21 beaches
will be less than $5 million.

The State of Maryland operates two very beautiful public bathing
beaches on the western shore of the Chesapeake Bay within easy access
from Baltimore City, Washington, D.C., and the adjacent metro-
politan areas; namely, Elk Neck State Park and Beach, north of Balti-
more City, and Sandy Point State Park and Beach, south of Baltimore
City (within Aime Arndel County). Both are within easy access
to both Baltimore and Washington by excellent roads. (Sandy Point
State Park and Beach is located in Anne Arundel County and annu-
ally has more than 300,000 visitors).

Baltimore City owns and operates a beautiful bathing beach, located
in Anne Arnmdel County, south of Baltimore, and within about 35
miles of Washington, D.C. This beach is known as Fort Smallwood
Beach.

Furthermore, according to newspaper reports, the Federal Govern-
ment has recently devised a beautiful waterfront property located in
Anne Arundel County, within 25 miles of Washington, D.C., and
within about 36 miles of Baltimore City, consisting of approximately
265 acres of land with more than a mile of waterfront. This property
could with little expense be converted into an additional waterfront
park and beach by the Federal Government for the use of all of the
public.

It is estimated that the total acreage and miles of waterfront avail-
able to the public in publicly owned beaches on the western shore of
the Chesapeake Bay in Maryland, is in excess of the total acreage
and the total miles of waterfront operated as private beaches in Mary-
land by private ownership.

In no instance does it appear that the patronage of these publicly
owned and operated beaches has reached anything near their maxi-
mum potential patronage, and there is absolutely no present lack of
sufficient bathing facilities available to the general public, in the im-
mediate vicinity of Baltimore and Washington.

In addition, the many miles of beach front on the Atlantic Ocean
at Ocean City, Md., are owned by Worcester County and are available
to all persons.

Furthermore, the State of Maryland is presently acquiring an ex-
tensive expanse of Asseateague Island for'use as a public beach.

Based on a need for additional bathing beach facilities, the public
needs are more than adequately provided for, and there is no justifica-
tion for requiring the privately owned and privately operated bathing
beaches to accept undesired patronage.

The "findings" as set forth in section 2 of S. 1732 fail to establish any
valid facts sufficient to justify the inclusion of privately owned and
operated bathing beaches within the classification of businesses to
which the provisions of S. 1732 are applicable. As indicated by the
following analysis of the "findings."
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Section 2(a) of the "findings" sets forth no basis for such inclusion,
as bathing beaches are abundantly available to all persons in Mary-
land at publicly owned and operated bathing beaches, and in addition
in at least three privately owned and operated beaches, which three
beaches are fully integrated.

Section 2(b) of tne "findings" sets forth no valid basis for such
inclusion as none of the 21 privately owned and operated beaches, in-
sofar as known, offer overnight accommodations (all being within
commuting distance of Washington a-nd Baltimore, and all catering
to daily transient business only).

Section 2(d) of the "findings" sets forth no valid basis for such in-
clusion as the movement of "goods, services and persons" applicable
to the operation of bathing beaches, with but inor except ions, does not
movee" in interstate commerce, and, strictly defined bathing beaches
are not places of amusement as used in section 2(d) but rather are
" laces of participating recreational activities," as distinguished from
places of "amusement.'

Comment. The "findings" as stated in section 2(d) would appear to
be mere expressions of opinion--entirely unsupported with any fac-
tual basis in support of such opinions.

Section 2(e) of the "findings" would not appear to be applicable to
bathing beaches, generally speaking, as they would not appear to fall
into the classification of "retail establishments" as used in this sub-
section.

Section 2(f) of the "findings" sets forth no basis for the inclusion
of bathing beaches in S. 1732, as these beaches are not located in any
city, they have no facilities for holding conventions and generally
speaking offer no accommodations for overnight visitors.

Section 2(g) of the "Findings" sets forth no basis for the inclusion
of bathing beaches in S. 1732, as in no instance are there any business
organizations seeking services in any area affected by the operation
of these beaches. All of these beaches are located in remote rural
areas where their presence contributes extensively to the local econo-
my, and which economy would be seriously injured as a result of these
beaches being forced by law to accept all persons. This would result in
a certain loss of business and a resultant loss of employment oppor-
tunity by the residents of these rural beach areas.

Section 2(h) of the "Findings" set forth no applicable principle
or basis for the inclusion of privately operated beaches in the pro-
visions of S. 1732. In the case of these privately operated beaches, no
discriminatory practice is "encouraged, fostered, or tolerated" in any
degree by the governmental authorities of the State in which they are
located, or by the "activities of their executive or judicial officers."

Comment. As applied to the operation of privately owned and
operated bathing beaches in Maryland, section 2(h) is a statement
of opinion unsupported by any factual evidence.

Section 2(i) of the "Findings." The conclusions set forth in this
subsection are not applicable to privately owned and privately
operated bathing beaches in Maryland, as these beaches neither "bur-
den or obstruct commerce," and the use of the Commerce Clause of
the Federal Constitution for the purpose of imposing integration on .
these privately owned and operated beaches is a perversion of the
Commerce Clause, for the purpose of effectuating a highly dubious
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purpose, concerning which purpose there are wide differences of
opinion and which principle is not generally accepted by large seg-
ments of the population.

It is not the proper function of Government to legislate for moral
purposes. Nor is it a proper function of Government to deprive any
segment of the people of their inherent right of self-deternunation of
their associations for the sole purpose of appeasing the demands of
another segment of the people in their desire to satisfy their social
ambitions.

Insofar as I can determine, none of the "Findings" are applicable
to private bathing beaches. Despite that, however, the provisions of
section 3 of the act are sufficiently broadly drawn that they do include
bathing beaches, privately operated bathing beaches, and that I do
wish to discuss.

Senator MONRONEY. I might advise the witness that the Attorney
General when he was testifying, admitted that section '2 was merely
a preamble and has no force and effect.

Mr. KAL. That's correct, I recognize that, that that has rio force
of law. On the other hand, though, it is indicative and has been
cited here this afternoon as one of the factors to be taken into con-
sideration. Legally speaking, my understanding, it is not a part of
the bill. It is merely a preanible and not a part.

Senator MoNIoIJoe . That is correct.
Mr. KAUW. Despite the fact that the "Findings" set forth hnot a

single valid basis for the inclusion of privately owned aid operated
bathing beaches in the provisions of 8. 1732, nevertheless section 3
of the act is so broadly drafted that some, if not all, of these privately
owned and operated beaches would be included.

The provisions of section 8(a) (3) (i) and section 3(a)(3)(ii) ap-
parently would be applicable to any privately owned and privately
operated bathing beach which fell within the stipulations of these
two sections. These two sections are germane to the bill.

Considering subsection (ii) of section 3(a) 3) first, the language
used in this subsection which states that if a 'substantial portion of
any goods held out to the public for sale, use, rent or hire, has moved
in interstate commerce," makes it almost impossible for any bathing
beach operator to determine whether or not his operation comes within
the purview of this act.

There is not a beach operator alive who could know for a certainty
that a "substantial" portion of the goods sold at his beach had not
moved in interstate commerce because there is no standard set forth
in the act to guide anyone in determining what constitutes a "sub-
stantial" portion of goods held out for sale, rent, or hire.

To determine what constitutes a "substantial" portion of goods in
any case will require a court determination. It well may be that
there will be as many different decisions as to what does constitute
a "substantial" portion of goods as there are district courts and courts
of appeals in the United States.

It would appear that even the Supreme Court would be unable to
lay down a hard-and-fast rule as to what constituted a "substantial"
portion of goods, which rule could be applied to all cases.

The inclusion of the word "substantial" in the act does not appear
to be a loose use of terminology, but rather it appears to be a careful

21-544--03--pt. 1----3)
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and well-studied use of this word, for the purpose of making the act
uncertain and unclear, with the object in view to force the operators
of small businesses into compliance with this act, because they. would
be unable to stand the expense and difficulties involved in litigating
tho question; the result being that the inclusion of the word "sub-
stantial" in the act without a prior determined standard as to what
does or does not constitute a "substantial" portion of goods makes this
act legislative duress-the operator of a place of business must either
yield to the dictates of those empowered to institute legal proceedings
against him on a charge of noncompliance with the act, or else entail
expensive litigation.

The same lack of clearness and uncertainty as to what is intended
manifests itself in the use of the words "moved in interstate com-
merce" in the same subsection.

There is, of course, no difficulty in determining that if goods are
transported in interstate commerce directly to the operator of any
place of business, then clearly such goods have moved in interstate
commerce and are covered by the act.

But what about goods which moved in interstate commerce in the
normal course of trade, and have come to rest within a State, and are
in the hands of a dealer in such goods for resale in intrastate com-
merce? If the operator of a privately operated bathing beach were
to purchase such goods from a dealer in intrastate commerce after
such goods had previously been transported in interstate commerce,
would the prior interstate transportation imprint follow these goods
into the hands of the beach operator who had purchased them in intra-
state commerce? I don't know. I don't know if anybody can deter.
mine that unless we go to court.

How could a beach operator who had purchased such goods be cer-
tain under the language used in this act that he would not or could
not be charged with offering "goods which had moved in interstate
commerce" and thereby be subjected to litagation or threats of litiga-
tion for being in violation of the provisions of this act?

Unless the words "moved in interstate commerce" are clearly de-
fined and limited in the act by proper standards, the use of such un-
defined words will enable those authorized to institute litigation under
the act to use the act as a form of legislative duress-to compel the
operators of small businesses and others who cannot afford the costs
of expensive litigation to either yield to the dictates of those em-
powered to institute litigation under the act, or become involved in
expensive litigation which they may be unable to afford.

The inclusion of the words "substantial portion of goods" and the
use of the words "moved in interstate commerce" as used in the act,
give those empowered to institute enforcement litigation the powers
of autocratic dictators.

Furthermore, the inclusion of the words with no limiting or defining
standards in the act permits the act to be used by persons with ulterior
motives as a vehicle for legalized blackmail against the operators of
private business.

For the Congresss to place such an unrestrained power to institute
or threaten to institute enforcement litigation in the hands of the pub-
lic would be a betrayal of the American people.

The provisions of section 3(a) (3)(i) would appear to bring the
operators of privately operated bathing beaches within the act, if
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"goods, services, facilities, privileges or advantages or accommoda-
tions * * * are provided to a substantial degree to interstate
travelers."

The same uncertainty and requirements for a determination by the
courts, as previously discussed by me, would likewise face every opera-
tor of a private bathing beach to determine what was, or what was not,
a "substantial degree of interstate travelers," as used in this subsection
and the operators of private bathing beaches would again be at the
mercy of those empowered to institute enforcement litigation, and
would be subjected to duress and threats to instigate enforcement
litigation with its resultant burden of heavy costs, or else surrender
and comply with the provisions of the act.

As to the 21 private bathing beaches cited in (2) of this statement,
the application of this particular provision of the act would be chaotic
and unequal, as between the several private beaches, for the following
reasons:

(a) As to the beaches enumerated, which beaches are located to
the north of Baltimore City, it is probable that less than 1 percent
of the patronage of these beaches is from other than residents of
Maryland.

(b) As to the private beaches which are located in Anne Arundel
County to the south of Baltimore and which beaches are not more
than 20 miles distant from Baltimore, a similar condition probably
exists.

(o) As to the private beaches which are south of the Severn River
in Anne Arundel County, the proportion of out-of-State patrons may
rise to as much as 30 to 40 percent. That is due to the proximity of
Washington.

(d) As to the beaches which are located in Calvert County, the per-
centage of non-Maryland patrons may rise to as much as 60 to 70
percent.

The result being that out of the 21 beaches cited in this statement,
possibly 11 would not have more than 1 percent of out-of-State
patrons, while the other 10 private beaches would possibly have from
30 to 70 percent of out-of-State patrons.

Under this situation it is possible that 11 of these local private
beaches would not have to integrate and could continue to operate
on a segregated basis, while the remaining 10 beaches would have to
be integrated, under the act, merely because their particular locations
were more accessible to out-of-State visitors.

Any such result would be unfair and inequitable.
This possibility in itself is sufficient to justify and to require the

exclusion of these privately operated beaches from the provisions of
S. 1782.

The same lack of definiteness and clearness and lack of standards
is present in section 8(b) of the bill (pp. 6-7 of the bill). This sub-
section provides for the exclusion of "bona fide private clubs or other
establishments not open to the public."

What is a bona fide club Are so-called key clubs bona fide clubs
as used in the act?

I don't know. The act doesn't tell me. If in the operation of our
private bathing beach, we limit admission to persons who have ap-
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plied for and have been given a guest membership card entitling
them to admission, with nonholders of such cards being excluded,
does that constitute a bona fide club or other establishment not open
to the public?

Under our present operation, we have a sign at our entrance which
reads that no.invitation is extended either expressly or implied to
visit our beach, and that admission is by invitation of the manage-
ment only. Is this type of operation covered by the exclusion as to
"other establishments not open to the public" as used in the act?

The answer to these questions does not appear in the language of the
act itself. How are we and other beach operators to determine whether
our operations qualify for exclusion under this subsection

What standards are set forth in the act to guide us in our deter-
mination of these questions

What standards are set forth in the act to enable the courts to de-
termine what are bona fide clubs and what are other establishments
not open to the public ?

Under these conditions we, as beach operators, will be at the mercy
of persons empowered to instigate enforcement litigation.

We would have to either submit to their dictates and abandon our
right to operate under what we construe to be the law, or else be
subjected to expensive litigation.

This makes it possible for those empowered to instigate enforce-
ment litigation to exercise duress upon the operators of these private
beaches in an effort to compel them to integrate their properties.

Justification of the right of the privately owned and privately
operated beaches to operate on a segregated basis:

(a) The "Findings as set forth in section 2 of the act set forth no
factual basis-f6r including privately owned and operated bathing
beaches under the provisions of the act.

(b) There is no lack of available publicly owned and publicly
operated beoahes ih the Maryland area, and persons who for personal
reasons may not desire to patronize these public beaches should not
be denied the right to have available to them for their patronage,
privately owned and privately operated beaches, whose patronage is
compatible to thoe persons who do not desire inte ated bathing.

(o) Privately operated beaches should not be denied the right to
offer segregated services for the use of such persons.

ANALOGY

The operation of these privately owned and operated bathing
beaches-and this, Mr. Chairman, to me is the meat of my argument-
the operation of these privately owned and operated bathing beaches
falls into the same category as does the operation of private schools.

The State operates public schools, paid for by the taxpayers, for
the use of all persons.

Persons who for personal reasons do not desire their children to
attend public schools should not be denied the right to send their
children to private schools whose enrollment may be segregated, 'nd
such private schools should not be prohibited by law from opratmg.

It is inconceivable to me, Mr, Chairman, to think tha't,this com-
mittee or any other committee would deny anybody the right to have
a private school.
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Likewise, the State of Maryland, the city of Baltimore, and certain
counties operate public bathing beaches, paid for and maintained by
the taxpayers.

Persons who do not desire to bathe with the persons who patronize
these public beaches should not be denied by law from having avail-
able to them private beaches, whose patrons are compatible to their
customary associations.

The Federal Government has available waterfront property in Anne
Arundel County for use as a federally operated public bathing beach.

Possibly the most repugnant and un-American provisions of this
entire act are the provisions of section 5 (pp. 7, 8, and 9 of the act)
which section empowers private citizens to instigate enforcement 6f
the act.

This opens the door to harassment and worse by vindictive persons
and also opens the door to extortion through threats of instigating
unfounded enforcement litigation, and creates by law, as previously
stated, a vehicle which could be used by unscrupulous persons as the
basis for legalized blackmail.

It is suggested that section 5 be stricken from the act in its entirety,
and that in lieu thereof that criminal penalties be written into the act,
to be enforced by the Attorney General, the duly' constituted legal
authority of our Government.

The additional effect of striking from the act the present provisions
relating to so-called Civil Action for Preventive Relief, and substitut-
ing therefor criminal penalties, is that with criminal penalties inserted
in the act, the language of the act will have to be clear and definite so
as to meet the constitutional requirements relating to criminal laws.
* I have the appendix to tlht,which is not in the prepared statement,
which I would like to bring to the attention of the committee, be-
cause to my mind section 5 is the most. vicions part of the entire act.,

Section 5 of S. 1732 authorizes any person who is aggrieved by any
person who has engaged in, or there are reasonable grounds to believe
that he is about to engage in any act br practice prohibited by section
4, to institute an action for injunctive or restraining relief in tny dis-
trict courtof theUnited States. ,

(NOTE.-Such right to institute such proceedings apparently is not
limited to citizens of the United States but apparently any person
who believes that he has been aggrieved, may institute such proceed-
ings. This possibly permits persons who are not American citizens
to institute such proceedings.)

The act permits any person who merely believes that he has been
aggrieved by the actions of,the operator of private business to insti-
tute such action, despite that the person bringing any such action may
be motivated by revenge, hatred, or desire to destroy another's bust-
ness, or motivated by other ulterior motives.
S The person who institutes such action alone, in his own mind, and
pursuant to his own will, determines what are "reasonable" grounds
for instituting such action.

There is nothing in the act to prevent or to restrain any group of
persons from conspiring to bring a series of entirely separate and un
founded actions against an innocent businessman for the. purpose
of destroying his business.

For example, Mr. A may institute proceedings, entirely unfounded,
if the operator of the private business prevails in court, then Mr. B.
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can institute a similar proceeding-if the businessman again prevails
then Mr. C can institute similar proceedings, and so on and on ad
infinitum-until the private business operator is driven to the wall
or else surrenders to what in the act is called "compliance with volun-
tary proceedings" (see lines 11-12 of page 9 of the act).

And on that portion of the act dealing with voluntary proceedings,
I noticed in one of the Baltimore papers a statement by the Attorney
General testifying on the House version of this bill, title 2, of House
resolution 1752, the Attorney General, if I recall correctly his testi-
mony, said that he hoped that the act would have the effect of inducing
voluntary compliance. I don't know what the Attorney General's
idea of voluntary compliance is, but if I see this act, the word, volun-
tary, as used there would be this: that if a gunman stuck his gun to
your head, you would surrender your wallet voluntarily. That is
about all the voluntary necessity there is in this entire proceeding.
Such practices as I have just enumerated, of a series of proceedings,
such practices may be directed by organized "hate" groups or worse.
The same racticl could be used by unscrupulous persons or racketeers
to "shake down" the operators of private places of business by offering
to secure a termination of such proceedings for a sizable "fee."

In fact the act provides that there need not even be an alleged vio-
lation of section 4 to permit the institution of proceedings for in-
junctive or preventive relief.

All that is required under the act to authorize the institution of
such a proceeding, is that when there are reasonable grounds to be-
lieve that a person is about to engage in any act oi practice prohibited
by section 4, that upon such mere suspicion an alleged aggrieved per-
son may institute such a proceeding. All that the act requires is a
mere suspicion by a person, no matter how deceitfully motivated that
person may be, or how revengefully or otherwise motivated, to insti-
tute such a proceeding.

Cotild there possibly be a more un-American proposal than this?
In Henry v. United States, 361 U.S. 101, the Supreme Court of the

United States said:
Arrest oni'ere suspicion collides violently with the basic human right of

liberty.

It is true that section 5 does not provide for an "arrest" upon mere
suspicion, but the provisions of this section are actually more drastic
and more severe than an "arrest."

Institution of proceedings under this act places in jeopardy a per-
son's entire business, his means of making a livelihood, tie very
existence of support for himself and his family, and takes away from
him his inherent right or self-determination of his associations.

In a criminal prosecution a man may be presented or indicted by a
grand jury-he has the right of trial by jury-he must be charged
under a law which meets the constitutional requirements of clarity
and definiteness.

IUnder this act lie is not presented or indicted by a grand jury, he is
not charged with the violation of the law by duly constituted au-
thority, but merely by a person who feels that, he is aggrieved, he is
not tried by a jury of his peers, in fact the act does not even make
provision for the determination of facts by a jury, the complainant is
not required as a prerequisite to instituting the proceedings, to secure
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authority from any duly constituted authority, but merely upon sus-
picion, based on the complainant's own view of what constitutes ag-

(rievement he may proceed against the operator of a place of private
business.

Upon being charged under proceedings so instituted the operator
of a private place of business may be tried under a law which is not
clearly defined, and which law contains no controlling standards upon
which the Court may base its findings, and which proceedings may be
repeated endlessly by person after person to grind the operator of a
private place of business into the ground and any decision handed
down by the Court, of necessity; must be based on judicial fiat only.

I propose, Mr. Chairman, on the questions of exclusion of the bath-
ing beaches, some amendments.

SUGGESTED AMENDMENT NO. 1

After the end of line 3 on page 7 of the act, insert a new subsection
to read as follows:

(c) The provisions of this Act shall not apply to a privately owned
and privately operated bathing beach nor to any facility contained
within the boundaries of any such privately owned and privately
operated bathing beach, which beach is located within any State, or in
any county or any State, in which State or county the State county,
any municipal corporation, the Government of the United States or
any department or agency thereof, or any other public authority
maintains, operates, or makes available to the general public without
discrimination as to race, color or creed, the facilities, services, privi-
leges, advantages or accommodations of such publicly operated or
publicly owned bathing beach.

SUGGESTED AMENDMENT NO. 2

In pages 7, 8, and 9 of the act strike out all of section 5 and insert
in lieu thereof criminal penalties.

SUGGESTED AMENDMENT NO. 3

On page 9 of the act amend section 6 by eliminating all reference
to institution of remedies by other than the Attorney General of the
United States.

Senator MONRONEY. Senator Thurmond?
Senator TiURMnOND. I want to ask you this question. Do you feel

that this would be an encroachment upon an individual's rights-if
this bill is passed-in the operation of his business?

Mr. KALB. Unquestionably, sir.
Senator THnRN OrND. You have more or less confined it to beaches.

You are just giving that as an example because this would affect
you.

Mr. KALB. That is correct.
Senator TiriRMOND. In a way it would affect you individually as

a citizen of Maryland and of these United States?
Mr. KALB. That is correct.
Senator THURIIMOND. You feel this would be a Federal encroach-

ment upon your rights as a citizen under the Constitution?
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Mr. KAIL. No question at all. I feel like, Senator, if there is to be
such a proposal as this, the attempt should not be made to write it
into the statutes by distorting the present constitutional provisions.
If you want this, if it is desired, the way to get this is by constitutional
amendment not by statute. ,

Senator TJnHUiMND. There are two ways to amend the Constitution.
You feel that if Ihe American people desire that the purposes of
#his bill accomplished, that the Constitution should be amended
to give Congress the power to act in this field, which as I understand
you feel now they cannot do under the present Constitution?

Mr. KALB. I cannot see how they possibly, without distorting arti-
cle 14--certainly it is a, gros. distortion of the Commerce Clause.

Senator THIURMOND. Uniider the 5th or. 14th amendments you feel
they could not act?

Mr. KALB. I do not, think so; no, sir. Certainly not under the
historic decisions under the 14th amendment.

Senator TIIuRMOND, I want to ask you this question: You come
in contact, I judge, with a lot of people, do you not?

Mr. KALB. I come into contact with thousands daily, sir. '
Senator TittRMOND. Have you had occasion to talk to these people

about this particular provision of this civil rights package that was
recommended by the President the so-called, public accommodations
ill ? I think the wrong verbiage was used there by saying "public" ac-

commodations.", At any rate,I refer to the bill under consideration.
Have you had any opportunity to talk to people about itt

Mr. KALB. I have had more than an opportunity; Senator; There
has been a small feud-

Senator TuHVROND. Tell us how. they feel about it.
Mr. KALB. There has been a small feud running between ond of the

local papers and myself on this particular question. And the par-
ticdlar local paper printed an editorial naming me and criticizing
the vbry policies I enunciate down there. I replied to the editorial.
The paper did me the courtesy of printing and gave me full coverage
on my answer.

I have been overwhelmed by people expressing their feelings of
commendation at the views I have expressed in there.

Senator THIURMOND. Are the people generally in favor of this bill
now under consideration or opposed to it?

Mr. KAL. Bitterly ppoed to it.
Senator, may I say that maybe I get somewhat of a little biased

view. I am from Anne Arundel County. And Anne Arundel
County is one of the southern counties of Maryland. , I am from the
southern part of Anne Arundel County, sir. We are about as niuch
a part of the Deep South as I suppose it is possible to be. Our colored
people even speak in a dialect that I can scarcely understand in many
istances. So I assure you there is ho question in my mind what the
feelings of the people in my section ate.

Senator THTV.JMOND. Having heard those around Charleston, $,C.,
talking, I know of what you are speaking.

Mr. KALB. They speak ina dialect that can hardly understand half
the time.

Senator THURMOND. It is most interesting to hear them talk.
Mr. KALB. Yes, sir.
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Senator TIIURMOND. You feel this would hurt your business if this
bill passes?

Mr. KAL. Senator, this wouldn't hurt my business; this wvuld de-
stroy my business.

I think it was Senator Engle asked a question of one of the wit-
nesses, whether there was any evidence to support the statement that
business would be injured. There is evidence that this would destroy
my business. I will cite that evidence to you.

I told you that Baltimore City operated a bathing beach in Anne
Arundel County. It was formerly an old Civil War fort known as
Fort Smallwood, about a hundred acres. It was sold to Baltimore
City by the Federal Government on the condition that the Govern-
ment operate it as a public bathing beach or park. The city of Balti-
more purchased it. When they purchased it, they operated it as a
segregated beach.

You couldn't get near the place. It is about 20 miles from Balti-
more. It was packed and jammed. Then the colored people brought
suit in the U.S. district court to stop its-it is operated under our park
board-to require the park board to stop operating as a segregated
beach and to permit colored use of it.

The district court handed down an unusual decision that the park
board would have to allow the colored people certain days to use the
beach. They then appealed that decision and the decision was re-
versed, and they were given complete co-us with the white people.

The white people are completely out of the park. After that took
place the colored patronage began dropping off, and Baltimore City,
the park board, has had under consideration a motion to abandon
the park. In fact, within the last 60 days there was an article saying
that the park board had decided to give it another try this year.

The same thing has taken place in the large State-operated beach,
Sandy Point. The State of Maryland operated Sandy Point. It is
about 600 acres. They set aside two beaches, a white beach and a
colored. The colored people filed suit in the U.S. district court claim-
ing that was discriminatory. The court agreed, after the Supreme
Court Cases.

The beach is doing business, but it is overwhelmingly colored. And
I know what I am talking about, sir, because patron after patron
comes to my place because they don't want to visit there. 'We are not
here in the business of keeping people out. We are in the business of
having people who don't want to go to' these places, to supply them
a place where they can go.

Senator TUnnMOND. So you feel that this billif passed would destroy
your business?

Mr. KALB. Completely. Not only that, Senator, but in conjunction
with my particular beach and in conjunction with most of these beaches
I mentioned in my statement the fact that there are small residential
communities adjacent to these beaches.

At our place there are approximately two or three hundred cottages
that are adjacent, privately owned homes of people who, by deed, have
the right to use tius same particular beach. This wold be a rape of
those communities, in plain language. It would destroy those com-
munities.
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Senator TIIunROND. You said you live in the southern portion
of Maryland, which is very much like other parts of the South. Do
you feel that this bill really applies to every property owner, whether
he lives in the North, South, East, or West, and would jeopardize the
use of his property and to a certain extent direct the control of it if it
passes?

Mr. KALB. There isn't any question at all. It destroys-this is
only an isolated instance of where the people demand segregated serv-
ices. Your beauty parlors, your barber shops. And I could mention
plenty--dancehalls. There are other places where the facilities fur-
nished the colored people are not strictly, shall I say, a business fa-
cility. They are quasi-social. At the beach, when the people go in
the beach, the contacts are quasi-social. And there are people
who will not tolerate that. Certainly there may be some who will.
But there are those who will not tolerate it, and they are the people
who want and should be protected in their right of separate services.

Senator THrRMOND. From what you said, then, I construe that it
is your opinion, as a businessman who is now operating a. business
and has done so for some time, that this legislation will do great harm
to people who own property in this country.

Mr. KALB. No question at all.
Senator TIHURMOND. That is all, Mr. Chairman. Thank you.
Senator MoNRONEY. Senator Hart?
Senator HART. I don't know whether or not the record shows this.

Who do you admit to the beach ?
Mr. KALB. We have gatemen-first of all we have a sign at our

entrance. The sign reads-I wish I had brought one of them to you.
I think I can give it to you almost exactly correct-"Admission Re-
stricted" and under it in letters about 3 inches large we say this:
"No invitation is extended to the public, either expressly or impliedly,
to visit this beach. Admission is limited to those persons expressly
invited by the management."

Senator HART. Who do you invite?
Mr. KALB. We invite people whom we feel will be compatible to

our established patronage.
Senator HART. What kind of person is that?
Mr. KALn. Generally speaking, members of the white race.
Senator HART. Butt t exclusively ?
Mr. KALB. Yes, sir, I would say--ocasionally we will deviate from

that policy. We will have a man come along to see us and he will say:
"I have a man with me who is not a member of the white race." He
may be an Asiatic. And he asks permission. Occasionally we will
say yes to that.

Senator HART. What is the reaction among your other patrons?
Mr. KALB. To that?
Senator HART. Yes.
Mr. KALB. Quite often we will have people say "Is he a member of

the white race?" We quite often get severe reactions to that.
Senator HART. What do they do about it?
Mr. KALB. We don't do anything. We treat everyone courteously

once we admit them. The people don't do anything about it. They
complain to me about it.
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Senator II.RT. An earlier witness described his rejection by a swim-
uing pool operator because he was Italian. Would that be true in
your situation ?

Mr. KA(.. I just didn't get your question clear, Senator.
Senator II.'T. The witness wlho preceded you said that he on occa-

sion had been denied permission to a swimming establishment because
lie was Italian. Would this be true of your invitations?

IMr. KALB. We have Italian families at our beach.
Senator HlART. Have you declined to invite some Italian families?
Mr. KALB. Have I ever declined? If their appearance was present-

able I would not decline to admit them, because I feel, as members of
the white race, that their associations were acceptable and compatible
to the people. People who usually visit us.

Senator hART. Have you ever attempted to judge a Negro as an indi-
vidual who is either good or bad

Mr. KALB. I think there are lots of fine Negroes, Senator. I have
working for me, I think, 35 or 40. I think they are just as fine a
people as you ever ran into.

Senator HART. You would not object to swimming with them?
Mr. KALB. Oh, yes, I would sir.
Senator HART. You would
Mr. KALB. Yes, sir; and I wouldn't want my wife to swim with

them, and I wouldn't want my daughter-in-law to swim with them;
no, sir, under no conditions.

Senator HART. So it isn't a matter of economics that persuades you
to say "No" to them?

Mr. KALB. It is economic in this way, that I must maintain a place
that will draw the people who want to patronize my place. If I put
people in who drive my people away, it is economic. I must be care-
ful that the people who come in are those people who my patrons
want to associate with.

Senator HART. I think we have your answer, but I want to be sure
of the economic reasons you would reject them. You say-

Mr. KALB. Quite frankly, Senator, I hope I am not personally of-
fensive. To me, with my tradition, I can't conceive of any white man
wanting his wife to bathe with colored men.

Senator HART. So your objection to this bill is not because it would
destroy your business?

Mr. KALB. Yes, sir; it woulc, destroy the business.
Senator HART. Your objection is not that alone?
MAr. KALB. Not alone, sir; no, sir.
Senator HART. Your objection additionally is that you object to

Negroes associating in this setting?
Mr. KALB. Under the particular setting. I may not feel that same

way in another setting. In this particular setting it is just taboo, and
it is taboo to the average white person that I come into contact with.

Senator IART. I was curious about the basis on which you would
extend the invitation. I take it then that I would not be able to name
a single Negro that you would extend an invitation to.

Mr. KALn. That is correct, sir.
Senator IART. Even a very distinguished American?
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Mr. KaL. Yes, sir, we have some very distinguished American
Negroes. .,

Senator HARr. Who have contributed-
Mr. KA&,. But they don't fit in a bathing beach with white men.

SSenator HaTr. I think I understand your feelings, and that is all
I want to find out.

Mr. KALB. Let me straighten you out on something else. There is
another element in it.

Let us assume for the argument, I have responsibility on me to see
that order, law and order, is maintained at my place, What would
happen-let me paint you a picture-if I had a group of young Negro
men, and they made what in slang language is called a snide remark
to some young woman. I would have a raoe riot on my hand. The
same thing would be true, sir, if I had a colored girl, and a group of
unruly white men came in and made a disparaging remark toward her.
I wodld have a race riot on niy hands. It just does not work at a
bathing beach, sir.

Call the reasons as you may, but it just does not work. And that
is why I am asking the committee for special exception.,

Senator I.Awr. I think we understand your motive.
Senator MONRONEY. Mr. Kalb, I have a letter that has been re-

ferred to the committee that I would like to have you identify, if
you will, if this is your signature on the letter.

Mr. KAL. I presume I know what letter it is, Senator. It is a
form letter.

(The document was handed to the witness.)
Mr. KALB. That's correct
Senator MONrONEY. The letter has been referred to us in an enve-

lope that had been addressed to the Royal Thai Embassy, and reads,
after your letterhead: ,
To Whym It May Concern:

This is to advise you that It Is the. established polley of the irlton Beach
Club and the Beverly Beach Club to refuse admission to any person who pos-
sses or claims to posse~ diplomatle immunity from arrest, and to all per-
sons aocompanylng such persons.

To avoid tmpleasant Instances it is requested 'that the persons possessing
diplomatic Immunity from arrest be advised not to seek admission to the Triton
Beach Club or Beverly Beach Club.

Signed by yourself, I presume.
Mr. KALB. That is C0rrect.
Senator MONRONxY. As "Manager, Mr. Edgar S. Kalb."
Wnas this sent olly to the Royal Thai Embassy ?
Mr, KALB. As far as I know, sir, it was sent to every embassy

and every legation in Washington. If any of them didn't get them,
if you will appriseme of thn), I will Seehi they get them.

Senator M'ONRO'EY. This includes the British Embassy and our
principal allies? . .

Mr. KALB. As far as I know.
Senator MoNROr . And the French, and all?
Mr. KALB. All, as far as I know.
Senator MoNRONzY. 1Have any of tlem attempted to intrude on the

Triton Beach or Beverly Beaeh--- , .i
Mr. KALB. Are you now saying in truth after this was mailed 9

Or prior to this?
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Senator MoNiMowy. Prior to.
Mr. KALB. Prior to this there was no intrusion. What brought

this about, sir were not intrusions but wer6 conditions that were
brought about by people who are classed as diplomats, I presume--
I am not speaking of the ambassadors; I wiAh to make that very
clear-persons who are associated in these embassies not being in
compliance with our laws.

Senator fMouONorY. The ambassador enjoys, of all people, flow-
ing from him downward, diplomatic immunity from arrest.

Mr. KALB. That is correct, sir.
Senator MONRONEY. So this would be first taken by the British

Ambassador, the French Amba'ssador, or any other of our greatest
friends even down to the newest 6f the countries.

Mrt. KALB. That is correct, sir.
Senator MoxnoNEY. I was just trying to establish if any of these

ambassadorial dignitaries ha4 sought admission to the Triton Beach
Club or to the Beverly Beach Club that would warrant this letter
coming to them in their mail to tell them that they are so unwanted
that they need not pre B-t emse v& admission to these.tivo
clubs?

Mr. KAL6. All t, sir. I shall have to answ our question in
full.

I will have cite, first, a i.stace iton Beach. Some years
have gone b not too I a . er i d at Triton Bach. A
young pa o 18 att pted t buy beer. he clerk refu d to sell
him beer in om dance wit Ma aw. man of liproxi-
matel' 4 years or a n a lored pe, sir"
1 am ing about w ite an Ap xi it 5 rs 0o
age we overto counte, ug agl beer and an it to
the man

When the blerd we n efom the ~
man,,th elderly an pud ou a ibh e hhn dip hitlM
immune fr6n ar

We ha a situat on th t t .wp th hysicaly e fC this
man or low his noe.

rWeswa owed it. .
I' had a ther situatioath e ch, 6tn B ' I e-

ceived a cal to come oIr to the. bh,,t re were o attomo-
biles blockin the ent an n over e Antra " as 06m-
'pltely blocked 'The people, the occupants of the to automobiles,
had diplomat ta on their cts. Atd I asked th terhan what the
trouble was. e sa , "We told these eole t he admission fee
is and they said they wan ab , and we refused to accept
the check, and they are blocking t .

I ordered them out and threatened to get 4 truck to pull'their bars
out if they didn't mibve. Fially, fte quite a lo6g discussion we
got the cat' out. .' .
T I wote o letter of complaint to the Sta Deltaitnent relative to
th mtnattei. "In 2 weeks I received a rp from th Departneht of
State stating the W'Oere soft W 'hid had this: itibtiennce; . iow
ever the State, Dpartment wished to-stay on friendly ten's 'vwith
these people'and' did n feel tht they Wbldcai th'. r'th tster
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I have had other instances. With a young woman-I will not
identify the nation-on whom I had complaints. A number of
women came to one of our guards and said there was a young woman
changing clothing under a blanket. The guards went to her and she
had then changed into her bathing suit. They ordered her off the
property. She pulled out a card saying she had diplomatic immun-
ity from arrest.

Then another man walked up who claimed to be from one of our
friendly allies and presented his card showing himself as having diplo-
matic immunity from arrest, and he had a lot to say. We had to order
both of them off the property.

The thing, however, that brought this about, the letter that you have
in mind, was not all of these instances. The thing that brought this
about was the lack of cooperation from our own State Department
and an article which appeared in the Washington Post of June 30 of
this year in which a man by the name of Pedro Sanjuan, who was
identified in the article as being the Director of Special Services of
the State Department, was quoted in the article as follows-as cor-
rectly as I can cite it to you:

"Mr. Sanjuan states that he has a well-documented file of inci-
dents involving diplomats at the Maryland beaches, including,"-and
I am now going to have to name my beach which I have refrained
from doing all the way along-"including the stoning of a diplomat
at Beverly Beach in tihe summer of 1962.' That was a flagrant and
malicious lie.

I wrote to the State Department and I requested of the State De-
partment an apology and a retraction of that statement made by their
so-called Director of Public Services. I received no reply from the
State Department.

I sent a copy of the letter to the Washington Post, and two days
later the Wasington Post did publish a retraction to its libel in which
the Washington Post stated that Mr. Sanjuan said that the article
was inaccurate; that the incident had taken place at another Mary-
land beach.

Mr. Chairman, and gentlemen of the committee, we don't want
people who have diplomatic immunity at our places; and the people
who patronize our place have commended us greatly for rejecting
these people.

And it was upon the article published by Mr.-it was on the basis
of the article in the paper by Mr. Sanjuan, and the failure of the
State Department to show us the courtesy of a reply, that we sent
the letters out, sir.

Senator MoNRONEY. Do you think this helps our foreign relations
which we are trying to build up around the world-

Mr. KALB. Senator----
Senator: MONRONBY. Just a minute. You have had plenty of time.
We have made great sacrifices to try to prevent vast areas of the

world from going behind the Iron Curtain. This letter has come to
the committee from the Thai Embassy. This is the country that is
right in tle .saOtle, that is risking its very existence to stay loyal to
the West.. .
i iaye any ' hais tried to force their way into your beaches t
Mr. KAL. I would not know,sir. I am not at the gate, and I would

not know that.
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Senator MONROEY. You have cited, and properly so, experiences
over the years with 3, 4, 5, or 10 diplomats. What I am driving at is
that for a gratuitous insult to be sent to an entire embassy, telling
them that they are not welcome and do not come out, I believe is cer-
tainly dealing very recklessly with America's reputation of hospitality
for some hundred-odd countries that maintain embassies here in
Washington.

They send and maintain these embassies, and while they should not
be entitled to any more consideration than any American citizen, cer-
tainly they as guests should not be told to stay away.

I mean specifically to single them out, as diplomats, to keep away
from our door.

It seems to me that those embassies with whom you have had a bad
experience could be told in a diplomatic way, "We have had a little
trouble with your people so please tell them not to come and use our
facilities." The others, dozens of them, probably never even thought
of going to the Beverly Beach Club or the Triton Beach Club. They
probably have other places where they swim; or maybe choose not to
swim at all.

Mr. KALn. Senator, I have listened carefully to your remarks, and
I think I understand them.

There are dignities of the American citizen as well as dignities of
our foreign friends. I recognize no right of any person from a foreign
government to infringe upon the dignities of the American citizens.
Think frankly our rights are paramount.

As far as the individual letter, we did not single any particular
legaltion out. That would have been wrong.

Senator MoNRONEY. You sent them to all?
Mr. KALB. We sent them to all, because we did not want that charge

laid at ouir door.
And I think that instead of interfering or harming our foreign rela-

tions, if Mr. Sanjuan has records in his well-documented file showing
a stoning of a diplomat at any beach, we wish to avoid that, sir. W
don't want any incidents. We want to cooperate with the State De-
partment even though they show no effort to cooperate with us.

We want to fix it so the State Department won t have any occasion
to have to apologize to any nation.

Senator MONRONEY. Aside from the four, five, or six cases, have any
diplomats appeared-I don't know what the date of this letter is; it is
not dated-say for the present season ?

Mr. KALB. I will give you the answer.
After the letter was sent out diplomats from a certain south em-

bassy came to our place and demanded admission. The gateman told
them he could not admit them. He showed them a copy of the letter.
The people i the c--thee re were two cars, both with diplomatic
tags-turned away from the gate. They went down to a road about
two blocks fronmthe entrance gate at the beach-this took place at
Beyerly Beach-unloaded the people out of the cars, and the people
trespassed on our each.

We ordered the diplomats to go down and remove their people.
That took place, sir, Sunday a week.

Senator MfONRONEY. 'Ahy other diplomats that-this came out after
the letter
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Mr. KATB. That was after the letter was sent. out
Senator MONRONEY. I'm talking about before the letter. This sea-

son, did you have diplomatic trouble?
Mr. lCLB. Yes we did. We had a man who did not have diplomatic

tags on his car. The man had Maryland tags on his car. Heo pulled
up to the gate and he had with him a woman who he said was a South
American. The gateman told him that lie could not enter the place.
The man, instead of doing what a law-abiding citizen would do after
having been told he couldn't enter, drove his car into the grounds and
trespassed on the property.

He demanded to see the manager. I came. As I walked over to
see him I was told the story by one of the parking men, that the man
had been stopped at the gate, and the man had disregarded the notice
and had driven down to lodge his protest with me.

I attempted to look at the woman. I thought if there was any way
possible to work it out I would do so. They had her face covered up
with some sort of a night garment, purple or blue, I do not know
which.

The man, his approach to me was this: "I demand apology from
you." He didn't get any apology from me and he has no right to
demand the apology from me, as far as I was concerned.

I ordered the man off the property. He put up quite a strenuous
argument. He left the property, that is, the resort area.

He stopped at a real estate office immediately outside of the resort
area. And there he made the following statement in the presence of
two witnesses: that if he had had a gun, he would have shot the two
gatemen and would have shot me. This man claimed, and showed a
card claiming to have diplomatic immunity from arrest. Had he
shot me, had he shot my gatemen he could not have been arrested for
it. He would have been ordered out of the country, and we would
have been buried.

Mr. Chairman, we don't want those people. I can't make it any
plainer than that. We don't want them.

Senator MONRONEY. The point I'm still making is, was it necessary
for all including perhapA 99 percent of the diplomatic groups here
in the United States, to to be warned to stay away I Can't you control
it at the gate entrance?

Mr. KALB. No, sir. It means a fight every time. It means an argu-
ment. We want to avoid that.

Senator MONRONY. You have in your letter set out the law against
trespass.

Mr. KALB. That's correct. We thought that was necessary.
Senator MONRONEY. And the notice that an invitation is required.

Would not it have been better from the standpoint of our struggle
against other forces in the world, to have notified, if you had to notify,
the embassies that admission was only by invitation of the manage-
ment, and that therefore to avoid embarrassment, you are advised that
no invitation had been sent out ?

Mr. KALB. Senator, in answer to that may I make this observation:
The incident I just reported to you, where the man said he would, had
he had a gun, he would hive shot the gatemari and shot me, I reported
that incident to the State Department. That was more than 3 weeks
goie by', hearly4 weeks. The State Depdarient, which has the dity
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of maintaining good relations with our people, has not had the cour-
tesy to reply to that letter.

Senator MONRONEY. Did you
Mr. KALB. It seems to me that if there is anything remiss, it is on

our State Department, not upon me, sir. I have to maintain my rights.
I'm not being supported by our State Department. The State Depart-
ment seems to have as its objective to support the rights of the for-
eigners in this country, and not the rights of the American citizens.

Maybe I misconstrue the purpose of the State Department. I think
it is to support Americans, and not foreigners.

Senator MONRONEY. The State Department is not the chaperon of
the diplomats.

Aside from the cases that you have enumerated, did you have the
name of this last diplomat I

Mr. KALB. I gave the State Department the automobile number.
Senator MONRONEY. You say it was not a diplomatic tag?
Mr. KALB. He was attached-the Washington Star published an

article relative to it, and if I recall correctly, the Washington Star
stated in its article that he was attached to a monetary fund commis-
sion or something or other. The exact phraseology I do not recall.

Senator MONRONEY. That has nothing to do with the State Depart-
ment.

Mr. KALB. But he had diplomatic immunity from arrest.
Senator MONRONEY. This is an international organization, not rep-

resentative of-
Mr. KALB. He still had diplomatic immunity from arrest.
Senator MONRONE. But not under the State Department,
Mr. KALB. At least the State Department, that being the case, could

have sent me a letter.
Senator MONRONEY. I don't know if he was attached to the Mone-

tary Fund.
Mr. KALB. It could have sent me a letter and as an American citizen

explained the matter. They could have avoided possibly what has
taken place. I place the blame on the State Department, not upon
myself, sir.

Senator MONRONEY. You feel that this is quite the proper thing
to do?

Mr. KALT. I think I'm being cooperative in doing what I can as
an individual citizen to avoid international incidents.

Senator MONRONBY. Do you have any questions, Senator?
Senator HART. Except to disagree as fully and as completely as I

can with the last statement.
Mr. KALB. That is my version of it. Thank goodness we have a

right to disagree, Senator. At least that is not taken away from us.
Senator MONRONEY. Senator Thurnlond
Senator THURMOND. This was your property ?
Mr. KALB. Our property, sir. I say "our." It is my brother, my

sister, myself, my wife, and my brother's wife.
Senator THURMOND. Your privately owned property?
Mr. KAL. Privately owned property.
Senator TIIURMOND. Foreigners came there and you accepted them

and treated them with courtesy until they caused trouble
21-44---63--pt. 1--40
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Mr. KAIA. That's correct, sir. Have done so for years, even in the
face of prior abuse.

Senator TuURMOND. And after they caused trouble, then you asked
them to stay away I

Senator MONRONNY. This was every foreign nation that is repre-
sented here, the witness has testified.

Mr. KALB. That's right.
Senator TIURtOND. After these foreigners caused trouble you sent

this letter out to the different embassies, as I understand it 1
Mr. KALB. I had the letter mimeographed after the last instance

where the man said he was going to shoot. I kept it in mn tile--
Senator TuIIUaoND. You had had your life threatened.
Mr. KALB. Yes.
Senator, I kept the mimeographed letter in my files for 8 days until

the slanderous article attributed to the Director of Special Services
of the Department of State appeared. Then I sent the letter out, and
not until then did I send it out.

Senator TlurHONn. And you wrote the State Department and com-
plained about the conduct of these people and you got no effective
response from them

Mr. KAL. In two instances I have written to the State Depart-
ment. One they replied to and said they were sony we had had the
inconvenience, but the State Department didn't wish to do anything
to disrupt the friendly relations of these people.

To the second letter the State Department did not reply.
Senator T'lH UMONM. And after being treated as you were on your

own property, and had had your life threatened, and you received
no cooperation front the State Department--

Mr. KALt. Absolutely none.
Senator TUURMOND (continuing). Then you felt it was necessary

to take the action you did, and only then; is that correct
Mr. KAi. I did what any American citizen should do: protect

himself against further incidents.
Senator TitiMOND. Thank you very much.
Senator MONRoNEV. The committee will stand in recess until 9:15

a.mi tomorrow morning in the caucus room. We will hear the Secre-
tary of Labor, Mr. Willard Wirtz.

(Whereupon, at 5:40 p.m. the committee was recessed to reconvene
at 9:15 a.m. the following morning.)
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THURSDAY, JULY 18, 1903

U.S. SP.AT.,
Cour MITTn o C(OM M RC.,

IWashington, D.C.
The committee reconvened at 0:25 a.m. in room 818 (caucus room),

Old Senate Office Building, Hon. Warren 0. Magnuson (chairman
of the committee) presiding.

The CuHAI1IAK. The committee will come to order. We have sched-
uled this morning the Secevtary of labor and our colleagues, the
Senators from Now Jersey, Mr. Case and Air. Williams.

Mr. Case, do you want to proceed first or do you want to wait
Senator CASE. Mr. Chairman, I would like, with the indulgence

of the committee and the Secretary, to present briefly a statement
which I have prepared.

The CIAIRMAN. Why don't you take the witnesschair
I understand you have a brief statement and you will put the rest

in thoe record.
Senator CASE. My statement for the record is quite brief.

STATEMENT O0 HON. CLIFFORD P. CASE, U.S. SENATOR PROK THE
STATE OF NEW JERSEY

Senator C.AsE. I would like, if I may at this time, to ask the com-
mittee's permission to put my statement in the record and make two
or three sentences of comment about it.

(The statement is as follows:)
I appear as a sponsor of 8. 1782, as well as 8. 1217 and 8. 1591, to urge this

committee to report out a bill which would eliminate discrimination based on
race, religion, origin or color in access to public accommodations.

The problem of equal access to public accommodations is only one aspect
of the civil rights issue. It is, however, a vital aspect. For nothing oi con-
sistently more demeaning, more offensive to the self-reslect and the dignity
of the individual than to be turned away because of the color of his skin by
establishments holding out their facilities or services to the general public.

After all the legal arguments are made-and I think the great weight of them
Is on the side of this legislation-there remains th4 simple moral issue: When
will the Government of the United States act to redeem the pledge of the Con.
stitution that all citizens are equal under the law?

Discrimination makes a mockery of the eloquent premise of the Declaration
of Independence and the noble simplicity of the Preamble to the Constitution.
It flauhts the specific provisions of the 18th and 14th amendments. In my.
opinion, Americana have grown increasingly uncomfortable over the gap between
our professed beliefs and our actual practices Whether it is under the 18th
and 14th, ameudments or the Interstate commerce provision, or a omblrbiation
of both as I personally favor, most Americans wabt the Congtiea to act to right
a wrong that has peraisled for too long.
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The hypocrisy in which all of us have had a lart has had a corrosive effect
on the national conscience. l)lcrimlulntlon is debasing, not just to those dis-
criminated against but to those who discriminate.

The Nation as a whole has a bad consclence, 1 believe, tKcau.,s it has tolerated
ro long the unfair treatment of some of our citizens. It is ready and wanls to
square its deeds with its beliefs.

As a people, we put a high value on private property. lut we also prize the
right of individuals, who, In the words of the Declaration of Independence;
"* * * are created equal (and) * * * are endowed by their Creator with ctr-

tatn inalienable rights, that among these are life, liberty and the pursuit of
happiness."

Property and Individual rights are not antagonistic. Each is subject to some
limitations. From the earliest days of common law, the right to do as one
please--and this Includes the right to do as one please with one's own prop-
erty-4tas been subject to restriction. I may not so act, and I am not free so to
use my properly. as to damage my neighbor or his property. I must obey toning
and health regulations, abide by various Btete and local ordinances. My butln
ness Is most likely subject to a host of laws nnd regulations, some local, some
State, some Federal.

Ioth my personal and my property rights are circumscribed by considerations
not only of the health, safety and welfare of others, but by their rights. My per-
sonal and property rights do not Include the right to deny others their rights,
much les to conmpel other, under color of law, to join in that denial, whether
they want to or not.

Yet, in some States, as the Committee well knows, legislation is still on the
book atda still being enforced which not only deprives certain groups of eltizens
of the rights enjoyed by others but arbitrarily forblds the buslnessman to serve
potential customers solely because of their race. In this sense, they reverse the
old common law which held that an innkeeper had an obligation to serve all
customers so long as they were orderly, sober and respectable and he had the
room.

Morally, the continued denial of equal access to public accommodations is
Indefenalble,

VEconomically speaking, It is a drag on the country's development and pre-
cludes the full use of its resources, human and material. It restricts the move-
ment of goods, service and persons in Interstate commerce.

From a legal point of view, there are precedents which can and have been
rounded up to oppose any 'ederal legislation under the 14th amendment In this
area. I think they are bad precedents that fly In the face of the constitutional
mandate embodied In the 18th and 14th amendments. I believe they would not
be followed today. In any ease, there is the undoubted authority of the Congress
over Interstate commerce.

The Attorney General has pointed out that Congress has exercised this power
In a wide variety of ways, even to the extent of dictating the manner and shape
In which restaurants must serve oleomargarine. The minimum wage, the drug
labeling and a host of other acts testify to the reach of the Interstate commerce
power of the Congress. If the Federal Government, in order to protect the health
of all ctlzens, can legislate standards mandatory upon a large proportion of our
industry and business, surely it can, in order to protect the constitutional rights
of U.S. citizens, utilize its authority over Interstate commerce.

In abort, I cannot see anything radical or un-Amerlcan In the proposals now
before the committee.

Rather they would help to vindicate an old pledge. They offer a way to re-
move some of the stain and the shame of past decades. And by lifting a burden
from those so much oppressed, they will point the way to true freedom for all
of us.

I am glad the committee is concentrating on this part of the civil rights pro-
gram. Congress cannot, in good conscience, adjourn until It has accomplished
action on this and other essential measures in the field of human rights.

(End of statement)

Senat*r CASE. I am sure the committee, particularly this committee,
on which I had the honor to serve for a number of years, is not ht all
in doubt about my position on this legislation in general, hid I amn
glad specifically as a cosponsor of . 17382 as well as S. 1217 and S.
1510, to urge the committee to report out a bill which would eliminate



CIVIL RIOHIT--PUBLIC ACCOMMODATIONS

discrimination based on race, religion, origin, or color in access to
public acconmmodat ion.

This I think, is a vital part, only a part but still a vital part, of
tie civil rights issue. Nothing is more demeaning or more offensive
to the rights and to the dignity of an individual than to be turned
away Iecautse of the color of his skin by establishments which hold
out their facilities generally to the public.

After all the legal arguments are made, and I feel strongly the
great weight of them is on the side of the constitutionality of this
legislation, there remains the simple moral issue: when will the Gov-
ernment. of the United States act to redeem the pledge of the Con-
stitut ion that all citizens are equal under the law.

We have, I think, ample power, both in the interstate conunerce
clause and under the 13th and 14th amendments, to act, as I think
most of the members of this committee agree. I know several of the
members of the committee are working on the matter, and they favor
reliance upon both broad bases of authority to deal effectively with
thisphase of the civil rights problem.

The CHAIR.M.N. I think you make your views very well known in
the first page where you said:

Whether It Is under the 13th or 14th amendment or the Inter~tato commerce
provision, or combluatlon of both as I personally favor, most Americans want
the Congress to act to right a wrong that has perstated for too long.

Senator C.As:. This I feel very strongly, Mr. Chairman. I appre-
ciate your highlighting that point. There has been a good deal of
concern expressed in some quarters, I am sure, sincere concern, about
the question of whether action in this aeia will invade rights of
property.

I yield to no one in my respect for the institution of private prop.
erty. I think it. is equal to the rights of the individual, of course.
But I don't think that the institution of private property gives a
person a license to do what lie couldn't otherwise do.

I do think a person, can, if he is unable, as I think he should be
unable, to hurt another person that lie is not given the license to hurt
that person in the use of private property.

I think that this whole argument is irrelevant and besides the point.
A man's own rights and the right to use his property, both are cir-
cumscribed by tioe rights of other people, and this, I think is the simple
answer. There is no inconsistency here at all.

Just. one other point, if I might emphasize it, and that is that I am
very glad this committee is dealing so effectively, so earnestly and so
promptly with this issue.

I I:now the chairman feels, and members of the committee, too, that
we have too long neglected to deal with a shame in American life, and
this committee has a unique opportunity in the existing situation,
under the rules of the Senate, to get us going on the matter. The fact
that the chairman has taken the initiative in fulfilling his responsi-
bility and the committee is doing the same is a matter of great pride
to m'e since I used to be a member of the committee and enjoyed service
on it so much.

I feel very strongly that unless we get this done at this session of
Congress, we will have failed miserably in our duty as a parliamentary
institution. I strongly urge the committee to continue the course
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that I know it is set on to bring action quickly. We have got to do it at
t his session.

Thank you, Mr. Chairman.
The CHAINMAN. Thank you.
)o the members of the commit tee have any questions?

Thank you very much, Senator.
Senator CAMs. I appreciateyour courtesy very much.
The CIAIRMAN. We will be glad to hear from the Secretary of

ILabor, Mr. Willard Wirtz.

STATEMENT OP HON. W. WILLARD WIRTZ, SECRETARY OF LABOR,
DEPARTMENT OF LABOR, WASHINGTON, D.C.; ACCOMPANIED BY
CHARLES DONAHUE, SOLICITOR, DEPARTMENT OF LABOR

Mr. WiwRT. Thank you Mr. Chairman.
I have with me the Solicitor of tile Department of Labor, Mr.

Charles )onahue.
The CAIR1MAN. We are glad to have you here, too.
Mr. DoNA1E. Thank you, sir.
Mr. WIRTz. My statement, Mr. Chairman and members of the com-

mittee, is very short. It is unpretentious; it is modest. It is sub-
mitted to you in my capacity as Secretary of Labor and under the
charge of that office, which is that I give special concern to the welfare
of all working men and women in America.

You will know that my testimony comes equally strong as an
individual. The matter before this committee now is one which has
been, I guess, close to the center of my personal concern as long as I
can remember. I feel very lucky to be here at a time when there is at
least an opportunity to help remove a scar which I felt on my own face
all my life as an American.

So, I give full support to this proposal. As an individual, I endorse
it unequivocally.

The Attorney General and Assistant Attorney General in charge of
civil rights have already testified on the legal aspects of the proposed
Public Accommodtions Act, and I suppose there is very little I could
add on that point.

I speak rather to the matter of the effect of this problem upon the
economic area, which is a matter of my particular concern as Secretary
of Labor.

I call attention to the fact that equal access to facilities and accom-
Inodations, regardless of color or creed, is part of every person's basic
right in a free democratic nation. And if I may, Mfr. Chairman, I
should like to file for the record my statement and sumnnarize it in
the interests of the committee's time.

The CIIAtRMAN. We will put the statement in the record in full.
(The statement follows:)

STATEMENT OF TH E HONORABLE V. WVILLAD WIRTE, SECRETARY OF LAIIr

The Attorney General and the Assistanft Attorney General in charge of the
Division of Civil Rights have already testified before this committee on the
legal aspects of the proposed public accommodations act. AR Secretary of
Labor, charged with special concern for the welfare of all working men and
women, I give my full support to the proposal. As an American, I endorse it
unequivocally.
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Equal access to facilities and acconnodatlons regardless of color or creed is
part of every l~arson's base right in a free democratic nation. Tie legal claim
to be served anywhere In public commerce lwotects the digulty of the Individual,
andu translates into law the design and spirit of America. To ie refused service
by any commercial establishment solely on the basis of race, beliefs, or national
origin Is to be debased and humiliated as an Individual. To be refused such
service Is to be dented free access to the American marketplace and free choice
In the American economy.

Of all the economic Issues of the day, those most urgently In need of solution
are the twin problems of further expalning economic growth and reducing uenm-
ployment. A public accommodations act, which will erase stigmas and remove
barriers, will contribute immeasurably to the economy. It is a claswlc example,
so often found In our American system of legislation that Is dictated by decency-
and which also contributes to economic welfare.

First, Inequality of opportunity and the unrest it foeters hurts the economy
and affects employment. Indusry Is discouraged front locating or expanding in
communities where equal opportunity does not exist and Incidents have taken
place or are likely to occur. IAcek of equal facilities for employees and even
the latent possilblily of demonstrat ons often removes the locality from considera-
tion as a site for commercial or Industrial expansion. This affects Industrial
development regionally and nationally by limiting the flexibility and free choice
of business and hampering labor mobility.

Second, the minority consumer market for services is largely untal)ed in many
places. Because it is so channelized, expansion Is unduly stilled In numerous
types of trade and service establishments, with the associated loss of the well.
known multipliers-increased investment, construction, employment, payrolls,
and consumption. Although those against whom discrimination is practiced
spend their money somewhere-sometimes abroad, in the case of the growing
middle-Income group of Negroes-the differential patterns of expenditures Im-
posed by a restricted marketplace introduce artificial constraints on the
economy. In fact, busintus In trade and services Is reported to have improved
among numerous firms and In cities where desegregation has occurred.

Third, and most significant of all, is the effect of discrimination on the Nation's
most important resource-its people.

Economists now recognize that their analyses of past and projected rates of
economic growth can be explained completely only by Including a large factor
for the productivity derived from investment in human belngs The public ac-
commodations law would be such an Investment, because by protecting individual
dignity and self-resipct, it would Increase initiative and creativity and aspira.
tions for Increased levels of living, all of which are central to productivity and
economic growth. The forces of innovation and the will to achieve have been
among the most Important elements in economic progress everywhere. They
are derived from a second stage multiplier, as it were, that comes from keeping
the doors open to equal opportunity and insisting on the Importance of the
individual.

I want to elaborate briefly on each of these points. First, the effect on bust-
ness and Industry. Numerous specillc Instances can be cited of firms that have
changed their plans to locate in a town because of racial unrest. Whatever the
character of the disquiet-boycott, demonstration, walk-in, sit-in, or wade-In-
local industry, trade and services suffer. Firms seeking or having Federal
Government contracts hesitate to locate their establishment where the fair
employment practices required by the Government are not accepted in the com.
unity or where all employees are not welcome In public facilities.

Instance upon instance of the harmful economic impact of racial unrest has
been publicized In the press and a brief sunmary of a selected few is appended
to my testimony. I would also like to place In the record a news story in the
July 15 issue of the Wall Street Journal, which gives examples of the lack of
harmful and, Indeed, beneficial effects of desegregation on various types of
business. A striking example Is that of the reported multimillion dollar increase
In hotel convention bookings in two Southern cities, with all the increased business
this will bring to other business etabllshment in thee cities.

According to economic studies of Industrial and business location, one of,the
most Important elements In assessing the advantage of one place over another
Is the community as consumer and provider of services. In addition to cost and
market factors, findings confinr that an area Improves its chances of attracting
new finns be being a desirable place in which to live.
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Where community conditions prevent the most economically desirable location
of Industry, they restrict the movement of the labor force. One of the most
frustrating and troublesome problems in our economy today is that there are
Insufficient jobs for many people on the one hand and a shortage of labor for
many jobs on the other. We could go a long way toward eliminating this paradox
if plants and businesses were free to settle wherever economic feasibility guides
them and to hire without discrimination, with the confidence that all of their
personnel would be welcome and have the privileges of equal facilities.

Second, the effect on consumption.
Large and increasing numbers of Negroes are now bona flde members of the

middle class in income, education, and potential economic advancement. In 1902
nearly a fifth of all the nonwhite families in this country had as much or more
income as the average white family's $6,237-not a ratio for us to be proud
of yet, but still a promising one. In that year, 10 percent of the nonwhite fami-
lies, or nearly half a million, had incomes of $8,000 or more. Clearly, many non-
white families are in a position to buy the extra amenities of life, including
travel, vacations, and meals away from home.

If Negroes felt as free to travel and explore this country as white families of
similar income, the economic stimulus would be very large indeed in the trans-
portation, apparel, travel goods, sports, gifts, and camping goods industries, and
in the full range of service industries-hotels, motels, and eating and drinking
establishments. As soon as large numbers of families now arbitrarily excluded
from local places of amusement and entertainment are welcomed ,a succession
of Important economic results can be confidently predicted. Box office, bowling
alley and other recreational activity receipts and first-line employment will rise,
followed by expanding demand for the capital, material, tools, and labor to
build and run more accommodations.

Third, the effect on people.
The more effort we put into human enrichment, the greater the potential for

economic growth, expanding employment, and declining unemployment. Dis-
crimination frustrates and inhibits people. It destroys the motivation and
incentive so essential to the development of an individual's full capacities. It
prevents full and free association with other Americans. It limits experience
and horizons and reduces opportunity. Even the best educated Negro cannot
contribute to his profession as much as a white man, assuming equal ability and
no prejudice, if he cannot attend professional meetings, luncheons, and fune-
tions on an equal basis. How do Negro parents succeed in raising their children
to be studious, ambitious, and forward-looking when so many doors are closed
to them.

Unlike an earlier day, when most Negro children received little schooling,
today 95 percent of all nonwhite children aged 14 and 15 are in school. In the
age group 25-29, nonwhite men now average 11 years of schooling, compared
with 12% years for white men. These people are in every sense ready, willing,
and able to participate fully in our economic growth. To the extent that we
take away their opportunity for full participation we have slashed the Nation's
resources and frittered away our potential.

Whoever may not hold his head as high as others is not only denied
his constitutional rights; he is not as free as others to achieve, to
innovate, to invent, to aspire, and to create. He is limited, not by
himself but by his fellow Americans. In dollars and cents this loss
cannot be quantified, any more than the humiliation that discrimina-
tion heaps on our citizens can be quantified, but the price to the Nation
is immense. Our whole history tells us that artificial ceilings on an in-
dividual's or group's opportunities stunt economic growth; broaden-
ing soial and cultural horizons broaden economic horizons as well.

The changes we seek can be made as a right, peaceably bnd without
demonstration only with the protection of law, because of intran-
sigeance in many areas, and the unwilling of one to act unless all do.
A law would hasten the opening of public accommodations to all, be-
cause in many places merchants are waiting for one another to act.
Lack of a public accommodation law has prevented many owners who
are willing and ready to desegegate from doing so, because they fear
loss of present customers to their competitors.
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If there is no law, the demonstrators and demonstrations will not
disappear, go away, drop out of sight. They are likely instead to be
more numerous and evident with the aid of a growing educated and
forceful Negro leadership. Older organizations have expanded, other
groups have emerged and flourished; and they are al working to-
gether with a growing number of both new and experienced inter-
racial groups. Recently clergymen of many faiths have joined the
demonstrations, wishing to affirm actively and unequivocally the moral
indignation most citizens feel about discrimination because of race,
color or creed.

The cause is just. It grows from the very meaning of democracy.
Respected citizens of all races and faiths are actively behind it. The
Federal Government cannot fail to be.

APPENDIX TO STATEMENT OF W. WILLAaD WIBTr , SECRETARY OF LABOR, ON 8. 1732,
IN'r TATE PUBLIC AcconMMODATION ACT OF 1963

CITATIONS On THE ECONOuIC IMPACT OF RACIAL UNREST

"Almost without exception desegregation of lunch counters has been accom-
plished peacefully and without any significant loss of white customers. This
has led business leaders In some of the holdout area ot reconsider their positions."
(New York Times, May 6, 1961.)

"There's a direct relationship between an area's handling of its racial prob-
lems and its business success." (Reed 8arratt, executive director, Southern
Education Reporting Service, Nashville: AP, April 1963.)

"William P. Engel, former chairman of the Birmingham Chamber of Con-
merce Committee of 100, said Industry was looking elsewhere because of the
publicity resulting from racial troubles in Birmingham and Montgomery. Cooper
Green, vice president of the Alabama Power Co., and the laubllcity over their

racial difficulties had hurt both Birmingham and Montgomery, because respon-
sible Industry simply does not want to move into a troubled area. lie said he
had personal knowledge of two major plants and two minor installations that
shelved plans to move Into the State." (Birmingham Post-Herald; Jan. 6,1057.)

"We've teen hurt and hurt bad. In the last few days, I bet I've spent $50 in
telephone calls trying to convince a big Ohio company that it should locate a
pilot plant in Alabama. But I'm afraid we've lost it to New England and lost
It strictly because of the unrest down here." (Top official of one of Birmingham's
leading banks. Wall Street Journal: May 28, 1961.)

"The Imost obvious injury is to the cause of those who seek to entice new Indus-
try to Alabama to create payrolls and provide the material blessing so long
denied by the Civil War and its aftermath. The police dereliction in Birmingham
probably shrank business in every firm In the city. There are a lot of fundamental
reasons why a city and State cannot tolerate violence in any circumstance. But
the most obvious reason is that riotous conditions blight profits and payrolls and,
politically, make the South's plight worse than before." (The Montgomery (Ala.)
Advertiser, May 18, 1061.)

"In the two years before the school crisis erupted Into violence In Little Rock
in September, 1957. Industrial investments totaled $248 million in Arkansas.
During the period. Little Rock alone gained 10 new plants, worth $3.4 million,
which added 1,072 Jobs In the city. In the 2 years after the turbulence which
brought Federal troops to the city, not a single company employing more than
15 workers moved Into the Little Rock area. Industrial Investments In the State
dropped to $190 million." (Newsweek, Oct. 22, 1962.)

Now, and for the predictable future, when ever a company is planning a new
factory, It will immediately think of Little Rock as a 'hotbed' of segregation-
which Is not true at all. This Is going to set out Industrial program back con-
siderably." (Everett Tucker, Industrial Director, Little Rock Chamber of
Commerce.

"Employees being transferred to Georgia worry about the school conditions
for their children. Manufacturers worry about the conditions which could de-
velop within their plants. Today, almost every iajor manufacturing company
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Is engaged to some extent in contract operations for the Government subject to
the antidiscrimination laws. Most of us like to feel that we are a part of the
community where we are located and that accordingly we must respect and
accept local customs and traditions. None of us want to locate in areas where
there is serious risk of conflict between local custom and Federal law. We need
the good will of the community, and yet we must obey the law." Gen. Luclus
D. Clay, chairman of the board, Continental Can Co., Inc., May 22, 1061, before
Governor's Conference on Trade and Commerce, Atlanta.)

"Our abundance of natural resources should be like a beacon toward which
all the great industrial concerns of the Nation should pilot their ships. We
won't attain this goal, however, by being listed with Little Rock. Ark., as the
most bigoted and hate-filled community in the Nation. We can hardly, expect
the industrial giants of the Nation to risk capital in a State which handles its
problems (regardless of our personal feelings) as ineptly and inexpertly as
we have handled the school problem.

"But there is yet time. No lasting damage has been done. No charge of
communism or integrator should deter those political, business, civic, and labor
heads of our community from leading us through this trying crisis." (New
Orleans Councilman Fred J. Cassibry, speech, December 29, 1060.)

Mr. WIRTz. I will proceed to the economic aspects of this particular
situation, because I find here a classic example which is so often found
in our American system of legislation, which is dictated essentially
by decency but. which pays off dividends in terms of dollars.

I would like to talk a little bit about the dollar aspects of this prob-
lem, in no way suggesting that they are the most important, but that
they are sometimes overlooked.
t I should like to point out. to the committee three things: First, in-
equality of opportunity and the unrest it fosters hurts the economy
find affects employment seriously. Second, there is a minority con-
sumer market for service which is largely untapped in a good many
places today. Third, and most significant of al, is the effect of dis-
crimination upon the Nation's most important resource, its people.

I would like to elaborate just briefly on each of these points.
First, there is a very, very clear effect on business and industry in

the discrimination which has taken place in the past in this country.
My point is that by discriminating against a substantial segment of
the population, its usefulness to the economy as a producer, as a con-
sumert as a taxpayer, is seriously depreciated, and that the effect of
this discrimination on the economy of particular communities is an
exceedingly serious matter.

I should like, if I may, to place in the record the news story in the
July 15 issue, just this week, of the Wall Street Journal, wllich is a
summation of some of the experiences which have been encountered
in connection with this particular problem in various communities:
Situations in which there has been a feeling on the part of entrepre-
neurs and businessmen that the opening up of their facilities on an
equal basis would hurt them in terms of dollars, aid the experience
is to the contrary. It helps them in terms of dollars. It helps the
whole community. It helps the whole Nation, and it helps the indi-
vidual business which may be involved.

I don't mean to blink for a moment at the fact that,there would
hn particular situations in which for a short period of time the converse
might be true.

On net it is a matter of great gain to the community.
Every community which suffers today from the blight of discrim-

ination and from the rash of denonstrationls of one kind of another,
loses business as far as that community is concerned. In the situation
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that we have in this country today, there are simply a great many
companies that don't care to go into areas in which there is discrim-
ination because of the effect upon the work force which comes from
the demonstrations, and so on and so forth, which might accompany
that kind of situation.

My first point developed in the statement is that it is very, very
bad business for the community from the standpoint of its industry,
from the standpoint of its employment, to have a situation of discrim-
ination as far as public accommodations or anything else is concerned.
It is a very bad piece of business as far as the employment in the
industry goes.

With respect to the matter of the effect of this kind of thing on con.
sumption, I think that there is a too general feeling in the country
today, too general failure, if you will, to recognize the importance of
some 18 million people, producers, and as consumers. A large and
increasing number of Negroes are very clearly members of the middle
class in terms of income, education, potential economic advancemnt.

Last year we find that about a fifth of all of the nonwhite families
in this country had as much or more income as the average white
families, $6,237. That is not a comparison to be proud of, but it is
one-fifth of the nonwhite group which measures up to the average of
the others.

But it is a promising figure because it is so much better than it was
before.

Last.year 10 percent of the nonwhite families-that is, neaily half a
million-had incomes of $8,000 or more.

It is very clear today that a large percentage, a considerable num-
ber of Negroes are in the position where they are traveling a good
deal, using public accommodations, using hotels, motels, and so on and
so forth, enjoying meals away from home. There is a very clear dollar
aspect of the problem we are talking about.

If the situation were such that Negroes were free to travel around the
country, enjoying the same accommodations that other people enjoy,
if they were free to use the same recreational facilities which other
people are free to use, there would be a very substantial increase in
the business advantage of those particular industries.

But it hurts to talk about a problem of this kind in terms of
dollars when it is essentially a human problem. And so I turn, third
and finally, to the effect of this kind of discrimination on people as
individuals.

It is perfectly clear that the more effort we put into human enrich-
ment, the greater is the potential for economic growth, for expanding
employment, and for declining unemployment. Discrimination
frustrates and inhibits people. It destroys the motivation and incen-
tive which are so essential to the development of an individual's full
capacities.

I should like to make just one point, illustratively, in this connect
tion. Concerned particularly with the employment aspects of the
racial discrimination problem, I face today the question of what to
do about discrimination in employment, the establishment of equal
employment opportunities. ...

I know that there tire three aspects to this problem, arid hot just
one. There is the matter:of removing the discriminatory habits., But
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behind that is the necessity of qualifying Negroes equally with whites
for the jobs which are available, and particularly the more skilled
jobs which are going to be available in the economy. And finally, of
course, is the fact that we simply have got to have more jobs, enough
jobs to take care of everybody, or it is going to be a pyrrhic victory
that we win.

I want to speak particularly to the second point.
We know that our problem today, as far as the construction trades,

and as far as all parts of employment in this country are concerned,
is that there have got to be more people of the Negro race qualified
for the jobs which are opening up. The point of relevance to this
title and to the public accommodations provision is this:

We know that part of the problem is that these Negro boys and
girls have not been motivated in their educational career, and in their
training courses, sufficiently to bring them up, some of them, in equal
numbers to the demands of these new ]obs.

Mr. Chairman and gentlemen, in my own experience this is largely
because of the bruises that these children get in the course of their
educational experience. I think there is no strain at all in relating
the fact that a child, a Negro child, will walk past a.hotel or restau-
rant where he can't enter on his way to school, and he will enter the
door of that school wondering whether it is worth spending the day
working very hard. And because he desn't spend enough energy and
effort in connection with his education in that particular case, it results
directly, in his'not being ready for the job which would await him
later on.

I wilih the Negro children today knew how different the situation
is today than it used to be.

I can't emphasize too nuch the relationship of this motivation
factor to the unemployment problem among Negroes today. And it
is very closelly related to what we are talking about here.

Ahd so, with respect to various aspects of this matter, as far as the
individual is concerned, it is the third and final point, Mr. Chairman,
and members of the committee, that the matter of whether people of
all races are entitled to equal treatment as far as public accommoda-
tions are concerned, it is a matter of essential economic significance,
both to the overall economic structure and progress of the country,
and to the development of individuals for their place as employees
and as consumers in the economy

So I say in conclusion only this: Whoever may not hold his head
as high as others is not only denied his constitutional rights; he is
not as free as others to achieve, to innovate, to invent, to aspire, and to
create. He is limited, not by himself, but by his fellow Americans.
In dollars and cents this loss cannot be quantified, any more than the
huiilitation that discrimination heaps on our citizens can be quanti-
fied, but the price to the Nation is immense. Our whole history tells
us that artificial ceilings on an individual's or group's opportunities
stunt economic' growth; broadening social and cultural horizons
broaden economic horizons as well.

SAnd so I say, Mr. Chairman and members of the committee, in
conclusion only that in my view as an individual, as a person interested
particularly in the employment aspects of this problem, this is the
catise that i6 just; it is the cause that grows from the very meaiing of
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democracy; that respected citizens of all races and faiths are actively
behind it: that the Federal Government can't fail to be.

I should like to urge as strongly as it is within my capacity to
do, to urge that this legislation receive sympathetic, vigorous, and
the enthusiastic support of this committee, the Congress, and the
country.

Thank you.
The CHAIRMAN. Thank you, Mr. Secretary.
I wonder if you would care to comment on the effect discrimina-

tion will have on the shift in labor force from one to another area
of the country in an effort to gain better job opportunities. Has this
shift caused, even now, great pockets of unemployment and made
the situation even worse in some of the so-called northern areas of
our country I

Mr. WIRIT. Yes. Of course the movement of the nonwhite popu-
lation from ti.e South to the North with its present concentration
in particular pockets, in particular cities, has presented one of our real
economic as well as social problems.

Our studies are incomplete on that, Mr. Chairman, but what they
show is that where it was a dispersed situation as far as the South was
concerned, it is now a very concentrated situation as far as cities in
the North are concerned. So that you have unemployment centered
quite strongly in particular pockets, in particular areas, in certain
cities. It is a concentration which follows not only race but also
education lines. But it is a matter of very great concern to us..

I am not sure that I catch entirely the spirit of your question,
but I should like to say this just in.general: we face today a situa-
tion in which there is a large factor of mobility in the economy, in
the work force.

Thirty days from today 400,000 people will be working in a dif-
ferent labor market area from the one in which they are today, A
more than proportionate number of those will be Negroes, because
this is a result of several forces. And a higher than normal per-
centage of those who are moving from one labor market to another
are Negroes. If they are faced by denial of public accommodations,
and the use, the increased use of public accommodations which comes
when you are away from home, to simplify it, that problem will be
that much aggravated.

There is the other side of it, too. We are at the same, time, in
connection with your question, increasingly dependent in this coun-
try upon mobolity of labor.

As one illustration of that, if you took three States-California,
Texas, and Florida-today one out of every six jobs is in those,
States. But the interesting thing is not that figure so much as the
fact that 10 years ago only one out of every nine was in those States,)
which is an illustration of the movement that is going on now. And
this is essential. We don't like the idea of mobility of labor because
it means that a person losing his job in one place has to pull up his
family, pull somebody out of the middle of the third grade, pull up
all the roots in the community, and move someplace else. It is not.
an attractive prospect, but it is part of the facts of present industrial
work force life.
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There is an increasing degree of mobility of the work force. It is
related to the race factor. And it does affect very directly the
importance of the use of public accommodations on a nondiscrimina-
tory basis.

The CHAIRMAN. That is what I meant. So much of the abrupt
movement of labor force is caused by some of these personal concerns
rather than a pure economic consideration. It might be a combination
of both.

Mr. WIRTZ. It is hard for us to tell. We know that there is a lot
of movement. It is hard for us to tell which reflects one element or
the other; but certainly both are in there.

The CHAIRMAN. I think that a lot of the industrial development of
the South is somewhat handicapped by the fact that you have this
situation down there. I don't know whether or not you will agree
with me that the practice of segregation in the South may not par-
ticularly help the development of the South.

Mr. Wiwrz. The story-
The CHAIRMAN. I am speaking solely of industrial development.
Mr. W-Irz. The newspaper story, which I have asked to add to the

record, points specifically to specific instances where businesses just
don't come to a particular community because of the aggravation and
the problem-aggravations of the problem in that particular area.
The stories are also increasingly complete of the increased business
which comes to hotels, for example, when they break down these
bars and attract conventions, which they could not otherwise attract.

SThere is a great business advantage to the whole community. That
is only a small illustration of the much more permanent effect which
comes from businesses coming to communities where there is com-
plete lack of discrimination.

:As we enforce increasingly the provisions of the Executive order
prohibiting discrimination by Government contractors, it is going
to rhean that those Government contracts simply won't go to areas in
which there is discriminatory practices of one kind or another.

The'CHAIRMAN. The general effect upon the economy, or the buy-
ing power of the Nation, is surely not helped, is* it, when certain
industries-not too many of them-move to some of these areas solely
because they get a cheap labor force That doesn't help the overall
situation either.

Mr. W rZ. It is destructive of the stability of the economy. That
is correct.

The CHAIRMAN. This is what happens, too.
Mr. WIrTz. The Council of Economic Advisers has attempted to

place an overall pricetag on the effects of discrimination, the eco-
nomic effects of discrimination. It is obviously a large, to some ex-
tent abstract, figure. But that can be evaluated. The kind of thing
you are talking about can be roughly approximated in terms of
roughly $12 to $13 billion a year loss of the gross national product.

The CHAIRMAN. We will put in the record your article from the
Wall Street Journal.
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(Full text of article follows:)

[From the Wall Street Journal, July 15, 1963)

INTEGRATION IMPACT

DESEOREGATED CONCERNS IN SOUTH SAY PATRONAGE HOLDS UP IN LONG RUN-
SOME HOTELS, RESTAURANTS DO BETTER; ATLANTA, DALLAS CITE LABOER CON-
VENTION MARKET-NEW RIGHTS OFTEN NOT USED

(By James 0. Tanner, staff reporter of the Wall Street Journal)

ATLANTA.--Things are swinging these days at the Wit's End, a swank.North
Side night club which opened its doors last November. Though the Trea-
sury's new expense account rules made things tough at first, the Wit's End is
now packing in customers regularly.

In Memphis, the 126-room Downtowner Motel is doing so well its occupancy
is even running ahead of last year's booming 05-percent rate. The Down-
towner has been filled to capacity much of the time in recent weeks and all signs
point to a record year.

The financial fortunes of these southern establishments are of special interest
because both are among those that have begun serving Negroes for the first
time. Their experience, plus those of scores of other businesses from Texas to
the Carolinas, point up a significant and perhaps surprising fact: Among those
restaurants, hotels, theatres and other places of public accommodation in the
South that have begun serving or hiring Negroes, only a few report suffering
any lasting economic consquences. A sizable number, in fact,' declare that busi-
ness has been better than ever.

"COULDN'T IAVE BEEN SMOOTHIE"

"We were scared to death-we could just see all our white customers walking
out the minute the first Negroes walked in," says Paul Stckney, manager of the
Wit's End. "But things couldn't have been any smoother. We know of only one
white couple who walked out because we admitted Negroes and they came back
within 2 weeks. As far as stirring things up around here, it's been one big
zero." The Wit's End is one of only three Atlanta nightclubs serving .both
whites and Negroes.

All this is not to suggest that desegregation would go smoothly for all Dixie
establishments. At Ormond Beach, Fla., near Daytona Beach, Motel Operator
George Thomas is still reeling from the financial punch delivered by boycotting
whites when he decided it was the "right thing" to desegregate his 82-unit Star
of the South Motel 7 months ago. "My business at first dropped about 50
percent," he reports. But he adds that an influx of Negro guests quickly took
up much of the slack, and he expresses confidence that many of his White
customers eventually will return.

Bpt most businessmen questioned by the Wall Street Journal report no grave
economic dislocations from integration and they leave no doubt that desegre-
gation of commercial facilities has been less painful than expected.

NO LOSS OP BUSINESS

"Things have been going like clockwork-we're surprised and pleased," says
Dallas Hotelman Henry Rather of last summer's decision by the city's major
hotels and motels to integrate. Mr. Rather says a recent check of the city's 35
largest hostelries failed to turn up a single instance of lost business because of
desegregation. "There were a few letters and a crank call or two at first,
but that's all," comments Mr. Rather.

Broader access to privately owned places of public convenience, such as hotels,
restaurants, amusement facilities, and stores, has become a prime goal of Negroes
lately. The recent riots in Birmingham, and subsequent disturbances in such
cities as Savannah, Ga.; Jackson, Miss.; Dalnvlle, Va.; and Tallahaswee, Fla.,'
primarily revolved around Negro demands that merchants open their facilities
to Negoes--in some cases as customers and in others as employees.
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The question has taken on added importance in recent weeks with the appeal
to Congress by President Kennedy for Federal power to outlaw racial discrimina-
tion in all places of public accommodation. This is unquestionably the most
controversial provision of the Kennedy civil rights program and seems likely
to become the focal point of the coming congressional battle over civil rights.

NEGROE8 MAKING MAJOR STRIDES

Southern businessmen generally express strong opposition to this
section of the proposed civil rights legislation. But even without such
a law, Negroes are making major strides in their push to break down
segregation barriers. The Justice Department reports that some
desegregation of commercial facilities occurred in 143 cities in South-
ern and Border States in the 4 weeks ended June 18; others are join-
ing the list daily.

tLatweek, for instance, a biracial committee in strongly segre-
gatiojstFo Worth announced that all of the city's public facilities,
mouding hotels, restuarants, theaters, department stores, and athletic
contests would be desegregated in September when the city's schools
are schdled for intention.' . ' '

:if."h' j Att r.eierg iin other southern 'cities holds tre, )ort
Wrth merchant ca' n expect some protests and loss of business when
they first begin accepting Negroes. But experiencershows that such
adverse effects are rarely Iasti.

Fred Harvey, president of Harvey's Department Store in Nash-
ville, says that when his store desegregated its lunch counters in 1960
only '13 hare r Itints were closd out of 60,000.' "The' greatest
imR, 6 r 'd aS the apparent 'so what' attitie of white cus-

tme, says r.-arvey.: . .
S'Even where business losses occur they usually are only temporary.

At t 120-roopx Peachtree Manor Htel in Atlanta, owner'Xr g H.
dste tin says his;buiness dropped off 14 percent en; the hotl

desegrgated a year ago. "But now we are only slightly behind a
year ao nd we can see-we are beginning to recapture the business
we inti ly lost,"'declres Mfr.Go isteitL :', "'

S.iEUfliiJa. vtreis , owner of the Brownse Drug Co. i t Hutsville,
Ala., reports'that though his business fell a bit for several weeks
after lunch counters'were' desegregatdd, he's now picked tip all that
he6lost. :Says he: "I could nam a Idozen people who regared, if as
a personal affront"whei 1i started serving Negroes, buf have come
back as if nothing had happened."

MEMORIES AREm RORT

Even a segregation-minded businessman in Huntsville agrees that
white customers frequently have short memorie when it comns to the
race question., W T. Hutchens, general manager 'of three Walgreen
sito t tler ays he held, out when most lunch counter operators
gave m to i-in pressures last July. In one shopping center where
his tompetitio desegreated f.. Huichens his biriesshot u p

gain for the year. However, this year business has dropped back
to preintegration levels "because a lot of people have forgotten" the
defiant role his stores played during the sit-ins, he adds.
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Some southern businessmen who have desegregated say they have
picked up extra business as a result of the move.

At Raleigh N.C., where Gino's Restaurant was desegregated this
year, owner Jack Grifiths reports only eight whites have walked out
after learning the establishment served Negroes, and he says "We're
getting plenty of customers to replace the hardheaded ones."

In Dallas, integration of hotels and restaurants has "opened up an
entirely new area of convention prospects," according to Ray Benni-
son, convention manager of the chamber of commerce. "This year
we've probably added $8 million to $10 million of future bookings
because we're integrated," Mr. Bennison says.

CONVENTIONS FOR ATLANTA

Within a day after 14 Atlanta hotels announced on June 13 they
would begin accepting Negro guests who come to the city with con-
ventions, the Atlanta Convention Bureau had nailed down three orga-
nizations for 1964 and 1965 meetings, a total of 3,000 delegates who
otherwise would not have visited Atlanta. Walter Crawford. execu-
tive vice president of the convention bureau, says the hotels' decision
opens up "the remaining 40 percent of the convention market that we
estimate we haven't even been able to talk to before."

Qne frequently expressed fear of southern white businessmen, that
their establishments would be overrun by Negroes if they integrated,
apparently is not materializing. "The Negroes want the right to enter
your place of business, but they're not so anxious to use the right,"
says a Nashville banker.

At Krioxville, Tenn. William Tiller, assistant manager of the city's
largest hotel, the Andrew Johnson, reports that although the hotel
has been integrated more than a month, "we've had only three Negro
families and two couples."

The CHAIRMAN. Mr. Monroney?
Senator MONRONEY. I appreciate hearing Secretary Wirtz. I have

no questions at this time.
The CHAIRMAN. Senator Thurmondt
Senator THURMOND. Thank you.
Mr. Secretary, when the Attorney General testified before this com-

mittee I read him a letter published on the front page of the Nashville
Banner on Wednesday, June 26, of this year. This letter was signed
by Mr. 0. B. Gentry and was addressed to the local chairmen and
secretaries of lodges 215, 648, 720, 774, and 922 of the Louisville &
Nashville Railroad. The Attorney General assured us that he would
look into this matter and report back to the committee.

To my knowledge there has been no report.
I was just wondering if he had called this to your attention and if

you were otherwise familiar with this.
Mr. Wnarz. Senator, the letter has been called to my attention. In

fact it came to my desk physically yesterday. I am in a position to
give you no complete report on it yet

I am in a position to say this to you: As far as the suggestion which
I understand to be made in that letter is concerned, if i has happened
there is no basis whatsoever for it. I propose to get in touch with Mr.
Gentry directly to find out what basis. It is an unidentified story.

21-444--63-pt. 1--41
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If there is anything of that kind going on, there is no basis for it.
And if I find out that there is, I will do whatever I can about it.

In direct answer to your question, the matter has been brought to my
attention.

Senator TiHURMOND. And you are looking into it?
Mr. WIRTz. Now I am.
Senator TI.UIROND. Mr. Secretary, would it be a violation of the

Railway Labor Act if the allegations contained in this letter are true?
Mr. Winrz. I am trying to tlink of the specific allegations con-

tained in this letter. I think that the allegations are that Federal
officials have instructed the railroad or the union-I am not sure
which-that they must employ Negroes regardless of qualifications.

Senator THURMOND. I will be pleased to hand you this letter now
so that you can look at it. I would like to have an answer to that
question.

Mr. WIrrT. All right.
There would, I think, Senator, be no violation of the Railway Labor

Act referred to here in this statement because the Railway Labor Act
does not include such a provision so far as I know [upon the employees
or upon the unions]. The closest that you would come to it would be
the d(iscu-sion-the closest legal point I think would be the discussion
in the Steele v. Louisville and Nashville Railroad case by the Supreme
Court in about 1945, which implied that it was a constitutional viola-
lation, and stated that it was a statutory violation for a union to enter
into a collective-bargaining agreement which had the result of dis-
criminating on a racial basis.

That, to the best of my knowledge would be the only legal question
that would be presented there. But go on to say that legal or illegal,
any insistence as implied here-by Government representatives, that
there be a preference treatment on the basis of race alone, either way,
would in my judgment be absolutely wrong.

Senator TnHURMoND. If the allegations are true, it would be wrong
for that to be done ?

Mr. WIrrz. If the allegations are true with respect to the action of
Federal officials, then that would surely be wrong.

Senator TIURMOND. But you do not feel it would be a violation of
the Railway Labor Act?

SMr. WInr. I don't believe there would be a violation of the Railway
Labor Act.

Senator TiIURMOND. Mr. Secretary, have you received any com-
plaints from ethnic organizations or other minority groups that their
jobs are being threatened by the preferential hiring of Negroes?

Mr. WIrrz. No, sir; I have not. I have heard general statements
to that effect but have had no such-

Senator TIURMOND. Are you saying that none have come to your
office
i Mr. WIRTz. That's right, Senator.
Senator THURMOND. Oi course you have a lot to do, I know that,

as a Cabinet member. It might be well if you would look into that.
I Mr. WIRTZ. Surely. I will be glad to inquire as to whether there

havebeen any communications to the Department which bear on that
p nt, and to report.

634



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS 635

(Subsequently, the following letter was received from the Depart-
ment of Labor:)

D1PARTMENTr OF LABOR.
OFFICE OF TIHE SECRETARY,

Washington, July 30, 1963.
lion. WARREN . MAONUSON,
Chairman, Comm ttcc on Commerce,
U.S. Senate, Washington, D..

DEAR MR. CJAIRMAN : Secretary Wirtz stated, when he testified before your
committee on .July 18, 1003, on S. 1732, the public accommodations bill, that he
would submit certain additional information for the record of the hearing. That
Information is enclosed in this letter with notations as to the pages In the tran-
script of volume 12 In which the insertions are to be made.

During the Secretary's testimony, reference was made by Senator Thurmond
to a letter from Mr. 0. B. Gentry, general chairman of the Brotherhood of Rail-
road Trainmen, which was published in the Nashville Banner on June 20, 1003,
concerning employment practices (p. 1400 of transcript). Senator Thurmond
stated that the Attorney General at the time he appeared before your committee,
promised that he would look into the matter and make a report. Secretary
Wirts also said that he was making inquiries about this subject. The letter'
from Mr. Gentry was an outgrowth of conferences on racial discrimination com--
plaints within the jurisdiction of the President's Committee on Equal Employ
ment Opportunity.

We understand that the Attorney General has submitted to your committee a
detailed report on this matter which he obtained front Mr. Hobart Taylor, Execu-
tive Vice Chairman of the President's Committee on Equal Employment Oppor-
tunity. As the report shows, Mr. Gentry's letter was inaccurate in stating that
Government representatives issued instructions that collective-bargaining agree-
ments were to be violated. We do not believe that we can add to the detailed
facts in the Attorney General's submislison.

Secretary Wirtz also was asked by Senator Thurriond if the Department had
received any complaints from ethnic organizations or other minority groups that
their Jobs are being threatened by the preferential hiring of Negroes (p. 1403 of
transcript). We have not found a record in the Department of any complaints
of this kind.

If I may assist you In the future, please let me know.
Yours sincerely,

SAMUEfr V. MERRICK,
Special Assestant for Legislative Affars.

Senator TnURMOND. Mr. Secretary, if this bill were enacted, what
in your opinion would be the effect on the cafes, restaurants, and
motels in the South that are owned and operated by Negroes for Ne-
groes only I

Mr. Wmwz. Such operation could no longer be permitted. I would
assume that that would apply equally in that situation.

Senator THURMOND. I am speaking of the economic effect. Would
that not put then out of business

Mr. Wmz. I shouldn't have thought so, Senator. I profess to a
lack of intimate familiarity with that situation. I would not think
so. If I did, I would feel that that was unfortunate, it was an un-
necessary price. I don't think it would happen.

Senator THURMOND. If the Negroes decided to eat in the white-
restaurants, naturally the Negro restaurants would lose that busi-
ness, would they nott And this would produce an economic impact
upon the Negro restaurants, would it not ?

Mr. WIRTz. On the assumption that you make, I think that. conl
clusion would have to follow. But I would like to answer squarely::
I don't think it will work out that way in many cases, but if it does;.
I don't believe there is any substantial number of Negro restaurant
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owners who would care to remain in business as a price of continuing
discrimination over all, I would be relatively sure of that.

Senator THURMOND. I believe you mentioned something about if
the bill passed the South should grow faster in development.

Mr. Wiarz. It is my impression that that would follow, sir.
Senator TIHuiMnoN. What part of the Nation has grown faster since

1940 ? Has not the Southeast grown faster than the North and other
parts since then t

Senator IAUSCHE. Since when
Senator THURMOND. 1940.
Mr. WInrz. I would have to check the specific figures on that. I

don't mean to cast doubt on your general proposition. I believe there
has been an expansion of economic activity in the South which is un-
paralleled in most other places of the country unless it is California
or one or two others--Texas. I would confirm the implications of
your question.

Senator THURMOND. Since 1940, has not the Southeast industrialized
at a greater rate proportionally than other sections of the country ?

Mr. Wnrz. Again I don't answer as a matter of official informa-
tion. My impression isthatthat is correct.

Senator THURMOND. So segregation has not hurt the industrializa-
tion of the South, has it

Mr. W rITm. I do not go to that conclusion because it leaves the pos-
sibility that if it had not been for this, that rate of growth would have
been infinitely larger.

(See following data:)

DATA INDIOATING EcoxOMIu GROWTH OF UNITED STATES SInCB 1540 ON A

REGIONAL BASIS

Nonagrcultural employment, by region, 1940, 1957, and 1969

Employment (annual averages in Peroent inreas
thousands)

Region

1940 197 1962 194043 1957-42

United Stae ........... .... 387& 0 52,904.0 s55,8.0 71 5

New England.......... ..... 2,726.1 68. 3, 79.8 89 4
Mldes ......... ........... 9,0.6 18, 42. 6 1710.7 4 I
Oreat Lakes..... . ... 7.378.7 11,7228 !I,64&, 68 -I
Plains.............. ........ 2, 8. 6 4.06.1 4 261. 67 5
8outheast................ 6,105.8 9,08.1 9,9030 94 9
Southwest................. 1637.4 3519.8 &837.7 134 9
Rocky Mounta'n........ . 610.9 1,114.0 1,2. 1 107 14
Far West................... 2,707.7 5 89.3 k,7 2 148 14

I National totals dife slightly rom sum of 8tate totals.
Source: U.S. Department of Labor, Burau of LAbor Statltlcs.
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Personal ifoone, by regions, 1940, 1957, and 1962

Amount (millions of dollar) Percent Increae
Region _. . ..

1940 1957 192 190- 1957-2

United States................... 78,623 34 4 437,924 45 20

New England .............. 89 2 3 28,62 84 25
Mideast.................... 2399 88 1 449 53
Great lAke................. 17,818 78,440 404 419 18
P lains....................... 6616 28,099 31216 41 25
Southeast ................... 10 87 70 0,20 7 29
Southwest................... 4,090 33 7 0170 638 27
Rocky Mountain............ 1,8 7,830 1016 30
Far West.................... 7,767 4,40 8124 092

Souroe: U.S. Department of Commerce, OfBe of Business Ecooomls.

Senator TIIURMOND. Mr. Secretary, do you feel that a man running
a private business should be forced to use that private business in a
way he doesn't want to ?

Mr. Wnrrz. Yes, sir. If the question is--
Senator TIIURMOND. Suppose--
Mr. Wnrr. I would like to complete my answer to the question.
Senator TIIURMOND. Certainly.
Mr. W Trr. If his use of that property is of such a nature that it

cuts across a clearly established interest of the public of which he is a
part, of the nation of which he is a part, my answer to the question
woud be "Yes."

Senator THnuRMOND. Suppose a lady has a beauty shop in a home-
and a great many do-should she be required to take customers there
that she doesn't want to take I

Mr. WurrZ. This is Mrs. Murphy broadening out her business, I
guess. I don't know that I could add in answer to that question, as
far as the legality of it is concerned, and if your question raises this
point of how large an establishment it is, and what its effect on inter-
state commerce may be, what has been testified to by the Attorney
General and by the Assistant Attorney General, I don' believe I could
add to the illumination of that point.

Senator THIURMOND. I believe Mr. Marshall, th chief of the CiVil
Rights Division in the Department.of Justice, stated that if this bill
passed it would affect most businesses.

Mr. Wunrz. I remember the report of his reference to hamburger
shops, and so forth.

Senator TMUrROND. Mr. Secretary, don't you think it is better if
changes are to be made for,them to come about voluntarily on the
part of each business establishment that wishes to make such a change
in the first phlce; next, by the community; next, by the State, but not
inject the Federal Government into these matters

,
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Mr. WnmTz. I would expect, with respect to the progression of pref-
erence, I would agree with you completely, and would hope it could
all come voluntarily and could all come through the community, and
could all come through the State, but would feel quite strongly if that
progression leaves the accomplishment incompleted, there is the neces-
sity of Federal participation, for the community as a whole has a
very real interest.

Senator TURMOND. It has been brought out here, I believe, that 32
States have passed such a law as this or somewhat similar to this
indicating possibly thLit the United States may not be in favor of
such a law. Do you think it is proper for the Congress to force on
those other States a law that people in those States may not wish?

Mr. Wrrz. My answer would be affirmative. But I should want
to put it in my own terms. I don't think of it as a matter of forcing
one area by the Federal Government. I think of it as a matter of
writing into law what I believe strongly is the now established con-
sensus of the conscience of the people of this country, and that this
is a matter in which we all, as part of the one committee of the whole,
share and have an interest.

Senator THURMOND. Do you think a compulsory law by the Federal
Government can be successful if public opinion is otherwise in the
community

Mr. Wmz. I think of Mr. Justice Holmes' suggestion, as I remem-
ber it, that when conflicting notions still hold the battlefront against
each other, and the idea destined to prevail has not yet won the field;
that the time for law has not yet come. I think, Senator Thurmond,
that the time for law has come, according to that prescription, because
I think today there is a unanimity, that there is a consensus of he
conscience of this country, and so that where it might before have
been too early, we are today clear enough in our minds as a Nation
that we do need the law in the areas winch have not yet been brought
into agreement. But so many of us, so large a number of us, feel
so strongly, yes, I think the time for law has come.

Senator THIatI OND. Mr. Secretary, don't you feel that if this law
is passed, which would violate the freedom of the individual in the
handling of his own business, that it would be very difficult to enforce,
and would require a large number of Federal agents to enforce it?

Mr. WTmrz. Working backward on the questions because the first
one you put to me is the hardest, I don't think it would require a large
number of Federal officials for its enforcement. I do not think it
would be hard to enforce.

If your first question, Senator Thurmond, is as to whether there is
any diminution of the individual's freedom in this particular, as an
application of this law, the answer must, it seems to me, be "Yes."
I would only point out that the only freedom which any person in
this country enjoys is a composite of the freedoms which other people
give up voluntarily. There is nothing to an individual's freedom ex-
cept what other people are willing to accord him.

Senator THURMOND. Mr. Secretary, when a man violates a law, do
you feel he should have a trial by jury I

Mr. Wnz. I am not sure about the implication of the question, or
the extent of the question.
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That principle, that basic principle of trial by jury, is obviously
embedded firmly in the doctrines of this country and in the Constitu-
tion, and I do believe in it.

Senator TtURMOND. You, of course, know that this law provides no
trial by jury?

Mr. Wimz. It distinguishes between the areas of the application
of the constitutional provision and those to which it does not apply,
Senator.

I know that the distinction is honored in this particular law. And
I am not sure, again, that there is much that I can add by way of
illumination to what the Attorney General has testified to.

Senator TIHUROND. When a man is charged with a crime, does
the Constitution make any exception as to whether he is to receive a
trial by jury, or does it say he shall receive a trial by jury ?

Mr. Wrrz. I don't know. I don't remember-that detail of the
Constitution. I would be glad to refresh myself on it. I don't mean
to avoid, in my present capacity, whatever broader responsibilities
I may have had as a lawyer, but I wouldn't pretend to have a refreshed
mind on these subjects at this point.

Senator THURMONp. I would suggest that you do refresh your mind
on that, and you will find it does provide a man is entitled to trial by
jury when he is charged.

Ar. Secretary, isn't this bill being advocated principally in order
to appease the minority and try to get the minority block vote

Mr. Wmrz. Senator Thurmond, I can testify on that as an indi-
vidual, and I have testified as an individual, and I say to you that I
believe this thing, sir, from the deepest roots in my being as an in-
dividual, without any regard whatsoever to any of the political
aspects of it

Answering then as a member of the administration, my answer to
your question, sir, is "No."

Senator THURMOND. You don't think that is the chief purpose of
the bill?

Mr. Winrr. If the answer to your second question is not included
within the answer to the previous question, the answer is "No" to the
second question.

Senator TnURMOND. That is all. Thank you, Mr. Secretary.
The CHAmIAN. Senator Cotton?
Senator CorroN. Mr. Secretary, you have given us a very forceful

and able statement, for which I commend you.
Mr. WIrrz. Thank you.
Senator CorroN. I have only a couple of questions.
The first one is this: One of the statements of the President in his

message, and the statement with which I strongly agree, is that it
does not benefit a Negro much to be served in a restaurant unless he
has a job and some cash in his pocket. Do you feel that this commit-
tee would be reporting a whole bill and a meaningful bill if it simply
sought to reach out to the retail and accommodations establishments
in this country and prohibited them from discriminating against cus-
tomers but left them free to discriminate in hiring employees?

Mr. Wnrrz. I think that is a very proper question, sir, and raises
the question as to the applicability of other parts of the President's
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program. The parts to which you refer would be approached in con-
nection with title VII of S. 1731 as far as the situation you raise is
concerned, if a company was a Federal supplier; and there would
be an absolute prohibition against that discrimination if that store
was a store doing business, or was an establishment uoing business
with the Government.

I don't mean to avoid the question. It would be hit much more
broadly in connection with fair employment practices or equal op-

portunity legislation, and on that we would support such legislation
and do quite clearly.

And so my answer to your question is that there should also be
coverage of that situation.

Senator CorroN. If I understand what you have said, I agree with it
The President's proposal, which is not before this committee, but is

before another committee, prevents discrimination in employment in
any establishment or industry in which the Government is furnishing
any money, either directly or indirectly, by contract or otherwise.

Mr. WWrrz. That is correct; Senator.
Senator CorroN. I personally agree, and I have always supported

that ptbposal. But we, in this committee, are going further and that
is where some of us may disagree.

We are going in the matter of serving customers. We are going into
private establishments with which the Government has no connection.
What I am asking is: If we are going to take this step, and if we are
going to attempt under either the Interstate Commerce Clause or the
14th amendment to control these establishments that substantially
affect interstate commerce in the matter of serving customers, should
we, to be consistent, control them in the matter of hiring employees ?

Mr. WrTZ. I would not presume upon your prerogative by suggest-
ing where I thought said provision ought to be made, whether a part of
this provision or another.

But on the question of whether there should be a prohibition of dis-
crimination in employment, we would support that proposition un-
qualifiedly. Whether in one place or ai6ther is the remaining question.

Senator CorirO. Even though it goes beyond the present provision ?
Mr. Wnrrz. Yes; I am.talking about the broad application, fair

employment, equal opportunities generally.
Senator CorroN. You think we should do both I
Mr. WWnis. Yes, sir.
Senator CorroN. Thank you. ..
Now, my other question. And if it mentions a political figure, it

has no poitical implication.
! Oh Tuesday, Senator Goldwater introduced amendments to the bill

before this committee whibh would (1) give the Attorn~y General
the right, 'hen he deems it- ecessry, to institute on behalf of.a coi-

lhiihant wh alleges that hi rights under s6dtion 101 of theTdrum-
Giilfin Act, kiowi as the labor bill of rights , have been vi6lted or
denied by the uni 6,i,'ad (2) deny the.,nilege of ight 6f 'xelisive
representation in collective baigltti g to those imions whlhch arbi-
trarilj exclude from dembershi those qualified workers within the
ba riminnimiitwhb lh t6 joinx e uiion,
S iW6bild' y cawe':to"i ct ent bit those pd ipoe~ tdndieftshf 'h
other words, would it be proper and would it be desirable to see to it

(%4()
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that when we are dealing with this, and dealing with it from the com-
merce angle, that we provide against discrimination by unions as well
as by these other establishments ?

Mfr. Wnrrz. With respect to the general inquiry which you put at
the end of the question, my answer is, unqualifiedly, "Yes." It seems
to me that the same rules for prohibiting discrimination should be
applied to unions as to other establishments.

'With respect to the specifics which are involved in your question
about Senator Goldwater's amendment, I would have these two com-
ments to make: the second part of Senator Goldwater's amendment
would provide, if I understand it correctly, that discrimination by a
union would be a basis for a denial of certification by that union.

I should make it clear that the National Labor Relations Board
is an independent agency; it is not part, as you know, of the Depart-
ment of Labor.

So my answer would have the casual official quality which that
implies. I would think that this was a good proposal. It is a matter
with which the Board, to my unofficial knowledge, has been engaged
back to-well, the case was the Lartu Brothers case, back, I think, in
the middle forties. They played with this problem. They have
done this to a degree, and tey had had some trouble with it.

I think the principle is right, that there ought to be denial of cer-
tification where a union discriminates.

I think on Senator Goldwater's first proposal there must be a
misunderstanding. His amendment seems to imply that section 101
of the Labor-Management Reporting and Disclosure Act of 1959
had in it a civil rghts provision. I am afraid that there has been
an overlooking of the fact that that was proposed before the Con-
gress and although Congress passed a so-called civil rights, or bill
of rights, provision, they ruled out or they excluded any racial dis-
crimination matter at all.

So we had that bill of rights without a real reference to this par-
ticular point before us.

So when, in this amendment, Senator Goldwater would bring in
that section, I believe he overlooks the fact that there is nothing in
it about civil rights, the point of this bill, and therefore would have
no relevance here.

Senator Corrom . Section 101 of the Landrum-Griffin Act, the so-
called labor bill of rights, if I recall correctly, deals largely with the
right of individual members of unions to free speech, their right to
participate in elections, and not be denied those privileges, and their
right of having that enforced,

doesn't that in itself cover any denial of such rights as may be
made in any union to members because they are excluded for racial
purposes?

Mr. Wmati. No, sir. And the legislative history made it painfully
clear that that was excluded from the LandrumGriffin Act.

:If I am wrong on that, my answer would be different on this. But
I am quite sure that the bill of rights provisidh in the Landrum-
Grifin Act did not include this particular matter.

Se nator'ComroN Isn't it intended tb protect the rights of the in-
dividtal i ebimber tnion if those rights have been deied, re rrdlesd
of the reason - ' :
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Mr. WrTz. Not to racial points, Senator. The racial discrimina-
tion is a matter of legislative history as well as the clear wording of
that provision that was not included. That is only an interpretation.

Senator LAUscHE. Will the Senator yield p
Senator Corms. One moment and I will yield. I want to complete

one question.
I believe I am not allowed to yield under the rule.
The CHAIRMAN. We will have a little latitude this morning.
We have such a fine witness, I want everybody to have a chance.
Senator CorroN. If John Doe, a member of a union, is punished

because he has talked too much, or becaus e he as exercised the free-
dom of speech, or is denied his rights to appeal as a minority member
simply because he is running contrary to the officers and those in
powor in tile union, that is covered, is it not, by the Landrum-Grifln
billI

Mr. WIRTr. With the exception of your reference to being denied
because lie is a minority member I think your statement is correct.
But on that point I think it would not square with the wording or the
legislative history.

If I may be helpful: My position is one, Senator, that assumes that
we should do everything with respect to labor unions to eliminate this
discrimination that is possible; no quarter from that; no qualification
at all. If I thought this were the way to do it, I would support it
completely.

I think that it represents this misunderstanding about the civil
rights-about the bill of rights. But on principle there is no disagree-
ment between what you are implying and Senator Goldwater.

Senator CorroN. Thank you.
The CIrAIRMIAN. I will call on the Senator from Ohio in a minute.
Senator COTTON. Just let me ask one more question : The second part

of the amendment which you have indicated you agree with, I
believe--

Mr. Wirz. That is correct.
Senator CorrON (continuing). Is based on the same principle of not

allowing discriminators the use of power conferred upon unions by
their Government, It is based on the same principle that another
proposal of the President is, that aid and Government grants and other
beneficial programs may be denied to those States or communities
that practice discrimination.

Mr. Wirra. Yes, sir; that is right.
Senator Cortos. And you regard that as a sound principle
Mr. Wwrz . Surely. I don't want to pass on the detail of whether

this is the right form. But the principle, in my judgment, is absolutely
right.

Senator CroN. Thank you. That is all I have.
The CHAIRAN. I want to suggest to the Secretary, and I know that

the Senator from New Hampshire knows this, that that amendment
suggested by the Senator from Arizona, was introduced as an amend-
ment to S. 1732: -There would be a serious question whether this
committee would have jurisdiction over that part of it.

I am like the Secretary. I don't mind as chairman-I don't know
how other members feel--taking this matter up with this bill Bit I
think the Senate Committee on Labor would rise up and suggest that
these are matters within their purview under the Reorganization Act.
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It was sent hemr because Senator Goldwater specifically made it an
amendment to S. 1732.

Whether the Labor Committee will take this up or whether they
want it or not is another story. I don't know.

But they do have before the Labor Committee not only this amend-
ment suggested here, but they have other bills and other amend-
ments bearing on the same question.

Whether or not they will go ahead with it I haven't inquired of
the chairman, Senator Hill, of Alabama. But they do have several
of these proposals.

I say "several"; there are three or four bills along the same lines
as the Senator from Arizona suggests. But because it was introduced
as an amendment to S. 1732 it c'.me here.

I am inclined to agree with the Senator from Now Hampshire
that when we are talking about the effect of this whole matter on the
economy and business, and so on and so forth, we might have some
jurisdiction. I don't know what they will do on the floor.

I wanted to clear that up.
There are several amendments being introduced to S. 1732. When

they introduce them as such they all come here. In a strict interpre-
tation of jurisdiction they do not belpig in this committee, although
we wouldn't be averse to taking them up if no one objected.

Senator CToroN. Mr. Chairman, this is not the place to discuss that,
but I just want to review the chairman's remarks, if you will permit.

This particular part of the President's program, was referred to
this committee on the basis of the interstate commerce clause. I
am not suggesting that there was any straining of it for the purpose
of getting it into this committee, but certainly we have got it before
this committee. And the committee, since at least eight members are
cosponsors of the bill, offers a fairly favorable clinmte.

They can't have their cake and eat it, too. Having referred this
question to this committee, I for one, feel that we should not curtail
ourselves, and that we should go ahead and consider it fully. If the
Labor Committee wants to object on the floor, that is up to them.
But this was dropped in our lap.

I think we should be allowed to operate unhindered. That is a per-
sonal opinion.

The oCnAInAN. This bill on interstate commerce would come to
this committee whether all of the members were against it or not,
legally, technically, and jurisdictionally, under the Rules of the Senate.

Senator CorON. And we can work our will on it.
The CHrAm~rA.. We can work our will on it, if nobody objects.
The Senator from Ohio.
Senator LAuS0eu. Mr. Wirtz, first I will try to explore the statisti-

cal situation to which you made brief reference in your paper dealing
with income and unemployment.

On page 5 of your statement you state:
In 1002 nearly a fifth of all of the nonwhite families in this country had aa

much or tiore income as the average white family, $0,237.
.n other words, 20 percent of the nonwhite families were earning

$6237 or more
Mr, WiVT. That is correct, Senator.
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Senator LAcusic. You do not discuss what the situation was with
regard to the other four-fifths. What was the average salary of in-
come per family of the other four-fifths t

Mr. Wnwr. Senator, I can give you that picture for the whole of
the nonwhite population in the United States, and in whatever detail
would be advisable, or simply add it to the record.

Under $500-this is family income under $500 a year, 4.6 percent
of the Negro families earn less than $500 a year; $500 to $1,000 a
year, 6.3 percent; $1,000 to $1,500 a year, 9.2 percent.

It goes on, and perhaps I should supply the complete table for the
record.

The median income--
Senator LAUSoIE. Do your statistics show what the average white

family income is in the areas where the $500 income dominates
Mr. WIRrz. 1.7 percent of the white families are in the under $500

area; and another 1.6 percent between $500 and $1,000.
Senator LAVsosE. Your paper shows these comparative figures?
Mr. Wurz. Yes; it does.
Senator LAusosE. That is fine; if you will put them into the

record.
Mr. Wnrz. All right, sir.
(The material referred to follows:)

Income data table-olor and farm-nonfar residence: Famllies and unrelated
individuals by total money inoome in 1969, for the United Statea

Families Unrelated Individoals

Totl money United States United States o
Income Non. Farm Non- f arm

arm farm
Total Whit Non- Total Whit Non-

white white

Number (4thou4 7 1 1 8 8

Pent...::.. 1 W 010 Io 1o i0O .o IO 00.

r ......... 1 1.7 4.6 1.8 4 1. 10.3 1i 0.M 21.9
S......... 2.1 1.6 6. 1.8 &0 17.7 1.6 24.7 17.3 28.3

1 14 ..... &6 2.9 9.2 &2 7.1 1&2 1I.0 17.4 1 9 18
O, to 1919... 9 3. &1 18 &~ 9.7 9.8 10.9 9.7 9.4

S ,499 ... 4.8 9 8.8 4.0 9.8 7.1 7.0 7.3 7.1 7.4
to9 .99... 4.0 & &0 8 6.3 a 0 &I 4. & I &4
to . 4.7 4. 8 4.4 83 4. 4.9 4. 4.8 .4

00 4,0 . . 0 4 .8 .0 & & 7 2.3 ........
800M0 ... 9 4.6 6.0 4.9 8.8 8.8 1.4 &6 1.7
800to : 4.5 4.8 69 4.4 8 39 4.1 2.7 4.1 .7

to 99. 11.6 11.8 9.2 11.8 .6 67 7.1 &.8 68 2.7
00to ..... 10.9 11.3 2 11.2 .6 3.2 &3. 1.1 &8 1.7
,to 999. 8 9.1 &8 89 4.0 2.8 8.1 1.2 30 .......

00 999 .. 12.8 44 1 2.9 4 2.2 2.4 .8 2.3 ........
So $14, 1 8 1&.7 4. 13l&3 .8 1.7 1.9 8 .8 .......

000o 999... 4.0 4 .6 .7 .2 .......
an over... .9 1 ........ 1. . . ....... . . .......

Medanl n.oms..... . .237 3,30 ,12 83,418 $1,7S3 $1,87 (1.21 1,791 8994

80oace: U.. Bureau of the Censos currentt population reports, series P-40, No. 40, table ).

Senator LAUsmis. Some time ago your Department sent me a letter
stating that in our work force we have 11 million families in which
both husband and wife are employed, and that we have approximately
4 million individuals who hold two jobs. Can you tell me how many
of the Negro families in the country there are in which the wife And
husband are both employed
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Mr. WIRTZ. I think we would not have that table. We don't have
it here. I will make a check. We can probably get it, Senator
Lausche, and we will.

Senator LAUSCIe. I am sure you can.
Mr. WIRTZ. We will do that.
(Subsequently, the Secretary of Labor provided the following in-

formation:)
It Is estimated by the Bureau of Labor Statistics that in March 1902 there

were slightly over 1 million nonwhite working couples in the United States.

Senator LAUSCIH. On July 2, .1953, Mr. Robert J. Myers, Acting
Commissioner of the U.S. Department of Labor wrote me and stated
that in May 1962, when the labor survey was made, a total of 3,342,000
persons, or 4.9 percent of all the employed, reported that they had
at least two jobs.

Then he further stated:
Statistics on the number of families In which both the husband and wife are

employed are collected once a year. In March 1002, the latest date for which
data are available, there were 11,103,000 families In the civilian population in
which both the husband and wife were employed.

Will you supply for the record the situation reflecting how these
statistics are applicable to Negro families and Negro individuals, and
also the number of 14- to 15-year-olds that are listed as unemployed
in the country?

Mr. WIRTZ. And the latter, Negro and nonwhite basis
Senator LAUSCHE Both.
Mr. Wmvr. Surely. We will. I am advised that all those figures

can be supplied.
(The Secretary of Labor subsequently advised:)

BLS figures indicate that in May 1002 there was 830,000 nonwhite persons
who had 2 or more Jobs.

In 1961 the average number of unemployed 14- and 15-year-old youths was
about 100,000. The proportion of this group which was nonwhite was estimated
at nbout 20 percent.

The CHAIRMAN. I don't understand. Do you list 14- and 15-year-
olds as unemployed?

Mr. WmIz. I es.
The CHAIRMAN. How far do you go t
Mr. WIRTz. To 14.
Senator LAUSclIE. I was amazed when I saw these statitics, 11 mil-

lion families with both husband and wife employed and more than
4 million individuals with two jobs.

Are you at all surprised by the fact that we have 11 million families
in our country with both husband and wife working

Mr, WIRT. I am quite depressed about it, because what it means
in that case is that there is not full-time employment for either one,
and they are both getting part-thne employment to hold their fami-
lies together. A considerable number of those are on a part-time em.
ployment basis.

Senator LAUSOUE. There is a considerable number of them in which
both want to work, and increase the income at the expense of caring
for the family and at the expense of caring for the children.

Mr. WxIrz. We have been analyzing it, It is a so-called moonlight-
ing problem. No, that is another, but related, problem.) We have been
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analyzing the situation where two or more of the members of the fami-
lies work.

A good many of the people to whom you referred, with both the
husbands and wives working, are the migratory workers who are out
in the fields doing stoop labor of one kind or another, trying to hold
their family together, and the reason they are both working is that
one of them cannot make enough living to keep his family together.

Senator LAUSCHE. Are you trying to make the point that in the
United States the ability to gain an income isn't large enough, and
therefore, we have got to increase incomes so that wives will not have
to work and people will not have to hold two jobs?

Mr. Wrmrz. My concern is related to that, and is typified in the
figure that there are today still a very large number, I think about 30
million Americans whose incomes are less than $2,000 a year.

I would like to correct that figure for the record, if it is wrong. That
is approximately right.

The CHAIRMAN. The record will stay open here, because we are deal-
ing with a lot of figures. You may want to correct them.

Mr. WIRTZ. That is approximate.
(The following information was subsequently supplied by the Sec-

retary of Labor:)
Bureau of Census figures show that in 1062 there were almost 39 million persons

in the United States with incomes under $2,000.
Senator LAUSIHE. What is the average per capita income through-

out the world?
Mr. WIrz. Throughout the world? I couldn't tell you. But I

know the point that you have in mind.
I would guess that the figure is probably in the neighborhood of

$700, something like that, maybe $500, or maybe less than that.
Senator LAUSCHE. You are dreadfully wrong. It is about $800 or

$1,100 in Europe. I learned yesterday in Tanganyika it is $25 per
year. In the Middle East it is $60. In China it is $63. So, the figure
of $500 to $800 is completely incorrect. I am correct I am sure. I
think it is about $250. But let's get it for the record.

Mr. WIrz. I should be glad to accept the point.
Senator LAUSCHE. On the matter of loss of industry, you mentioned

that California, Texas, and Florida are getting it. That is a very
sensitive point with us midwesterners.

Mr. WaTz. That is correct.
Senator LAUSouE. I have before me a study made by a conference

of economists of the Midwest. It covers Ohio, Indiana, Illinois, Iowa,
Michigan, Wisconsin, and Minnesota.

It contains statistics and shows that each one of thes States has lost
in gross national product since 1953-are you, or arett't you familiar
with that situation?

Mr. Wnrrz. I am familiar with the situation, not with the particu-
Itr study.

Senator LAUSCHE. Itpoints out that the Southwest and the South
:are the ones that are enjoying the greatest gain in economy, and that
Js a fact, isn't itt

Mr. Wnrtz. Yes, it is.
;Senator LAUtcIne . It also points out that the migration of industry,

lets say out of Ohio, to what extent there is, has een the result ofa
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change in the type of purchases made by the Department of Defense
from heavy armament to sophisticated modern armament. Then, it
goes on andl says that water supply in the South, labor supply, climate,
healthy governmental environment, and reasonable tax rates are the
cause of the areas growing.

S Will you express an opinion upon this statement that I have made,
summarizing the statement of this group of economists?

Mr. WIRTZ. I am frankly not sure what aspect of it it is, Senator, to
j which you invite my comment. A good many of those items are ob-

viously matters of 'importance and of undoubted relevance to this
movement. I am not sure about some of the others. I would not know
how to evaluate the phrase which you used-

Senator LiuscInE. Tell me, why is Ohio losing-not growing-in
population and losing industry, and why are Florida and Georgia and
Alabama gaining?

Mr. WNrrz. I share, coming from Chicago, the concern about the
problem which you express, and it is true that the movement has been
from the Great Lakes area to these other parts of the country. I
think the listing which you gave there from that study is a quite com-
prehensive listing and would parallel the factors which I would have
in mind. I would not mean to commit any particular part of the list,
and would be glad to respond to a question about any particular aspect
of it. But that is a fair checklist which you have there.

Senator LAVrscIE. In Ohio we have had for years a law which com-
pels certain public places to indiscriminately serve and sell. I learned
that within the last 2 years an additional law has been passed that
intends to eliminate prejudicial discrimination. Yet, we are losing.
Why

Mr. Wrwrz. Because of the other factors in the list to which you
referred.

The CHfAIRMAN. The greatest growth in population, by percentage,
is west of the Mississippi River.

Senator LA.IrsCHE. May I proceed?
The CHAIRMAN. For all kinds of reasons.
Senator LAUscHE. Now, I direct your attention--
The CHAIRM AN. That is, better living conditions.
Senator LAvsciE. First of all M r. Wirtz, is there in any of the bills

that have been submitted to the Congress to implement the civil rights
program any provision that labor unions shall come within the pro-
visions of those bills?

Mr. Wrrz. Did you say a specific reference to them as such?
Senator LrscHiE. Is thero anywhere in any of the bills submitted

to implement the civil rights program any provision that the sanc-
tions that will be applied to the private individuals shall be applied
to labor leaders and labor unions

Mr. Wirz. Yes; that is provided in the coverage, title VII, on
employment and equal opportunity. It is not spelled out specifically.

Senator IAUSCuI. Will you tell us specifically how it is covered;
what rights are given to a U.S. citizen who wants to get a job as a
bricklayer and can't get it unless lie is admitted to a union, and lie can't
get into the union because of his color ?

Mr. Wrrz. That right is not covered by this provision.
Senator LAUSCIE. Why isn't it
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Mr. Wnrrz. It is because it doesn't come within the applicability
of that section which is a matter covering the Government contracts.
It is not a matter of giving right.

If your question, Senator Lausche, is whether the administration
does support a program-

Senator LAUsoHE. That is not what I asked. I asked you whether
it is in any of the bills covered I

Mr. WIrT. The answer to your first question is that it is in. The
answer to your second question is that the coverage of the establish-
ment of the right of an individual is not in this package.

Senator LAUscHE. The President's message states:
I have called upon the leaders of organized labor to end discrimination in their

membership policies, and some 118 unions representing 85 percent of the AFL-
CIO membership have signed nondiscrimination agreements with the Committee
on Equal Employment Opportunity. More are expected.

Is it or isn't it a fact that with respect to labor unions, and labor
leaders, it was deemed advisable not to include them as being subject
to coverage by the bills which were submitted I

Mr. WIRTz. It is not a fact, and I should prefer to state it affirma-
tively.

Senator LAUSCHE. Tell me where specifically is the language that
will give the Government, the Attorney General of the United States,
the right to sue a labor union because it discriminates against admit-
ting Negroes into membership ?

Mr. Wnrrz. The only coverage in this part of the program is the
coverage in title VII which would cover the Government contracts.

Senator LAuscHE. All right. But the Government contracts are a
different proposition.

Mr. WTrz. Not different; it is part of the problem.
Senator LAUSCHE. Will you favor writing into one or the other

of the bills a provision that the same remedies, the sanctions, and
penalties will be applied to labor unions as are applied to Miss Casey's
or Miss Murphy's rooming house

Mr. Wnrz. Yes.
Senator LAUSCHE. You will support it?
Mr. WIrz. We do and I am surprised-
Senator LAUSCHE. Why isn't it included in the bills then ?
Mr. Wnrrz. There are various parts of the bills or program directed

to the various parts of the problem. You have part of it here before
this committee, you have part of it in this bill. You have part of it
in other bills. And the part that you are talking about, Senator, would
in our judgment best be covered by a Fair Employment Practices Act,
which we support without qualification.

Senator LAUSCHE. I understand your statement that you support
it here this morning, but if you support it as vigorously, which I be-
lieve you do, Mr. Wirtz-

Mr. Wnrr. I know.
Senator LAus8cE. That still doesn't answer the question why it was

not included in the bills, specifically saying that whenever a worker
is denied membership in a union because of color, he can call upon the
Attorney General to bring a suit compelling admittance. Why wasn't
that included?

Mr. Wnrrz. There has been a different legislative administrative de-
velopment of the fair employment practices or equal opportunity pro-
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gram from where there has been on this other part; no question about
it; none at all. There are before the Congress, as we both know now,
before both the Senate and the House, a number of bills covering equal
employment opportunity in the broad sense to which you have referred
to it.

In the President's message he said that, he supported those bills, and
we will. They had developed before some of this other legislation
came in.

Senator LAUSCHE. I think it has been bad that an all-embracing pro-
gram has not been submitted: the Attorney General has been author-
ized to bring suits on behalf of individuals in all instances except
against labor unions. It isbad.

It has on its face implications that the little individual is to be
covered but the powerful and the mighty are not to be covered.

Mr. Wmrz. I would regret that implication. I know the legislative
pattern to which you refer. I would like to make it clear, as I think
it is to you-and I respect your appreciation of my own position on
it-that there is no intention to draw any line between these various
institutions or any coverage which would favor labor unions. In stat-
ing it affirmatively, I would support individually, and we do support
as an administration, the complete application of the same antidis-
crimination, equal employment, civil rights concepts for labor unions
and for members of labor unions as we do for any other part of society,
without qualification.

Senator LAUSCHE. I believe implicitly that you are expressing your
honest judgment. To have taken a position different would be in-
defensible.

But I want to repeat that when these bills were submitted there
should have been a provision of that type included in one or the other
of the bills.

I want. to get to another subject.
Did you study the Kennedy-Ives'bill and the Kennedy-Ervin bill on

labor tiat was passed, I believe, in 1959?
Mr. Wnrrz. Yes, sir.
Senator LAUscHI.F Was there included in either of those bills as sub-

mitted by Kennedy and Ives, and then later by Kennedy and Ervin,
a provision that there shall be equality of opportunity to become mem-
bers in a union?

Mr. Winrz. No, sir. That was the point of my discussion with
Senator Cotton.

Senator LAUSCHE. In neither of those two bills was there any lan-
guage that would give Negroes an equal right to become members of
a union. Your answer to that is in the affirmative, I understand.

Mr. Wrrr. I am virtually sure that is right.
Senator LAuso E. Isn't it a fact that the material intended to in-

sure equality of rights, or bill of rights, was offered by amendment on
the floor of the Senate and that the original sponsors of the bill op-
posed the adoption of such civil rights provisions

Mr. WI~rz. I don't know that legislative history.
Senator LAUSOHE. When the Landrum-Griffin bill was finally

adopted as a substitute for the Kennedy-Ervin bill it did contain
provisions dealing partly with civil rights in the labor unions

21--44--8--pt. 1-42
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Mr. WIrrz. I don't know the detail of the legislative history. We
would be glad to check it, but do not know it offhand.

Senator LAUscHE. You are not trying to place upon Congress the
responsibility of the Landrum-Griffin bill not containing this bill of
rights for the laboring man

fMr. WImTz. Not by anything that I have had in mind. The ques-
tion came up in answer to Senator Cotton's question about Senator
Goldwater's amendment.

Senator LAUSCHE. I want to say to you that I remember that be-
cause I was arguing for a bill of rights, and we had trouble getting it
through. The sponsors of the bill didn't want it in.

Now, to make my position clear, I with you, Mr. Wirtz, want to
accord unequivocally to every American the full enjoyment of his
constitutional rights without preferential treatment being given to
anyone or any group.

I want to ask you this question: What is your profession? I don't
know. Pardon me. You are a lawyer?

Mr Wurrz. I have become a nomad, I guess. It includes law prac-
tice, law teaching, and government service-labor arbitration.

Senator LAUSCHE. Have you studied this subject of interstate com-
merce in its relationship to the Constitution of the United States?

Mr. WIrrz. In the papers the last few days, I guess, Senator.
Senator LAUSCHE. Under the language of the bill, and under the

definition given to the word "substantial" as meaning more than mini-
mal, or meaning more than an insignificant amount, can you tell me
whether there will be any commerce left in the United States anywhere
that will fall within the definition of intra-, as distinguished from
interstate commerce?

Mr. WIrrz. I hope you respect the candor of the answer when I say
that I would be virtually sure that I could add nothing to that which
the Attorney General and the Assistant Attorney General haven't al-
ready added, and there would be the larger possibility of confusion
than of illumination.

I don't think I can add anything.
Senator LAUsCHE. My dilemma is that I cannot visualize any busi-

ness, trade, or industry falling within the definition of intrastate and
not interstate under the language of the bill. And I can understand
you have a different problem and you are not going to try to discuss
this phase.

Mr. Wrrz. I would, of course, answer any question you ask me, but
I would doubt whether I could add anything.

The CHAR3MAN. Of course, Mr. Secretary, this committee has the
responsibility of making a decision under the decisions made under
the Interstate Commerce Clause as to how far we might want to go
for this particular purpose. You can limit the application of inter-
state commerce under judicial decisions any way you want. We
don't need to go as far as the courts have suggested in interstate
commerce. Broadly they have said that is interstate commerce. That
doesn't mean this committee can't limit it as a matter of public policy
how far we want to go within the interstate commerce decisions.
That is our responsibility.

Senator LAUscuE. If the chairman's remarks are intended to
weaken my position-
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The CHAIRMAN. Oh, no.
Senator LAUSCilE. I would be willing to discuss the subject. But

Mr. Morton is waiting here to question.
The CHAIRMAN. I agree with you that the courts have gone a long

way under the interstate commerce clause. We can surely put
limitations as to how far we might want to go for this particular
purpose as a matter of public policy.

Senator LAUSCHE. I think that is the issue before us.
I want to go the full length to guarantee and provide full enjoy-

ment of constitutional rights without taking constitutional rights
away from others.

The CHAIRMAN. The Senator'from Kentucky.
Senator MoRTON. Mr. Chairman, I think probably the Secretary

of Labor has been about the busiest man in the United States for the
last week. This committee may have before it another bill next
Monday, or a request for legislation next Monday, in which he is
vitally interested. So I will withhold my questions in the hope the
Secretary of Labor can go and lend his good efforts to preventing
any further deterioration in the setup of the railroad industry versus
labor.

Mr. WIRTz. Thank you, Senator.
The CIIAIRMAN. We appreciate your testimony, Mr. Wirtz. We

appreciate your coming here this morning to give us the benefit of
your experience and advice.

Thank you very much.
Senator LAuscuE. I am convinced that you are giving your inner-

most feelings on this subject in your testimony.
Mr. WIrmz. I am very grateful to the committee.
The CHAIRMAN. Senator Williams from New Jersey is next.

STATEMENT OF HON. HARRISON A. WILLIAMS, IJR, US. SENATOR
FROM THE STATE OF NEW JERSEY

Senator WILLIArs. Mr. Chairman, I am honored to have this op-
portunity to speak briefly to the committee. This is the first time I
have ever appeared as a witness in this particular historic chair. It
is a little awesome.

I am a cosponsor of this measure, and it seems to me that it is a
giant step toward guaranteeing genuine freedom for all people in
this country.

First of all, I would, as a Member of the Senate and as a sponsor
,of this bill, like to express my individual thanks to this committee for
its energy and responsiveness in receiving the measure and proceed-
ing immediately to its careful consideration without any delays, with-
out any obstruction along the way. This is par for this committee.
This is the way it does respond under your chairmanship, Senator
Magnuson.

I remember the transit bill, you received it one day, hearings
started the next day, and you proceeded day by day until it was done.
We went. to the floor in a joint venture there with Commerce and Bank-
ing, and passed that bill this year.

The fact that this bill or this part of the bill is considered under
the commerce clause, using the flow of commerce as its basis in one
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way I rather regret. It almost suggests that discrimination is all
right unless it is in commerce, in cargo.

Of course, I very deeply feel that discrimination is wrong where-
ever it is, in commerce or out of commerce. But certainly the fact
that this is carried on the commerce clause and through the vehicle
of interstate commerce absolutely should remove any pit of sugges-
tion that the measure is unconstitutional.

And so as a practical matter I accept it, although with some reser-
vation in principle. It is legislation; it does deal with a moral issue.
As Martin Luther King said: "Morality cannot be legislated; but be-
havior can be regulated. The law may not change the heart, but it
can restrain the heartless."

We have seen this in so many areas where we know we can't change
the heart of man, the mind of man, but we can regulate his behavior.
We have done it in the Armed Forces, and we have done it in many
other areas.

As a matter of fact half of our States have legislation very much
like the legislation before us. I know we hive it in the State of New
Jersey. To those who suggest that this creates a police state, I only
reply that that implies that we are a land of lawless people.

As a matter of fact, in the State of New Jersey we have an FEPO
law, we have this public accommodation law, and far from a police
state, it has been a remarkable step in quieting the friction and bring-
inggreater peace to our community.

So, I think those who use police state as a reason to oppose this
bill are part of the "fright wing" of our society that are using an un-
warranted scare tactic.

I know that there are those who say that this is a deprivation of
private propert rights. Well, we all know that property is not to be
enjoyed in absolute freedom against the public interest, and we regu-
late in ab many ways. We do it with our zoning laws, with our build-
ing codes, safety regulations. The book is full of areas where law and
regulation are brought to bear for the responsible use of private prop-
erty in a way that is not contrary to public intereM, and, of course,
here we are talking about private property to be used in a way that
will meet the Constitutional test of freedom that we all live with.

Before closing, I was going to say a word about States rights as
one of the arguments against this bill. We all honor the opportunity
for States to meet public obligations. We want our society run as
close to home as possible. However, where there are constitution!
rights'aid they are being deprived, and they are not protected by the
State, we know here and in other areas we have had to go to national
legislation and national protection.

Again I Wanitto thank you, Mr. Chairman.
Te Ai r fr ..Thank you.
"Arie thdie aif questions
Senator Y ABonouoa . I have no questions of Senator Williams. I

se rved iythimn Mr. Chairman, on the Labor and Public Welfare
C~niittee where I have 'see his ditinguished work on behalf of
niigatit 1]b6r and childrenn of Ybigratoiy laborers. I appreciated
hi efforts on behalf of the.human welfare.
"l'hi Otfibi. Of the rebrd.
'F ('i1itsioni bfflie i'te'd.)

\ .
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The CHAIRMAN. I have no further questions.
We thank you very much.
We will leave the record open if you want to enlarge on your

statement at all.
Senator Wunars. Thank you, Mr. Chairman, and members of the

committee.
The CHAIMAN. We will recess until Monday morning at 10 o'clock.
We haven't got the witness list completed yet. We will have some

very important witnesses Monday.
We will call the committee members and advise them when we have

.it firmed up this afternoon or tomorrow. The committee will be in
recess until Monday at 10 o'clock in this room.

(Whereupon, the committee hearing in the above matter was ad-
journed at 11 p.m., to reconvene Monday morning, July 22, 1968,
at 10 a.m.)
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MONDAY, JULY 22, 1963

U.S. SENATE,
CoMMnrrEE ON COMMERCE,

Washington, D.C.
The committee reconvened at 10 a.m. in room 318 (caucus room),

Old Senate Office Building, Hon. John O. Pastore presiding.
Senator PASTORE. This hearing will please come to order.
We are pleased and privileged this morning to have as our witness

Mr. Roy Wilkins, executive secretary of the National Association for
the Advancement of Colored People. Mr. Wilkins is appearing for
his own association as well as on behalf of the Leadership Conference
on Civil Rights. The conference is composed of 40 national church,
labor, civic, veterans, and civil rights organizations, and coordinates
civil rights efforts.

The reason for my presiding at this hearing this morning, instead
of Mr. Magnuson, is because regretfully Mr. Magnuson is in his own
State, confined to his bed because of a siege of the virus. We are all
hopeful that he will be with us soon.

Do you have a prepared statement, Mr. Wilkins t

STATEMENT OF ROY WILKINS, EXECUTIVE SECRETARY, NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE

Mr. WILKINS. Yes, I have.
Senator PASTORE. You may proceed and present the testimony you

desire to give to this committee in your own fashion.
Mr. WILKINs. Senator Pastore, and members of the committee, my

name is Roy Wilkins. I live in New York City, and I am executive
secretary of the National Association for the Advancement of Colored
People, an organization formed in 1909 for the specific purpose of
securing the constitutional rights, then and now widely denied or
abridged, of the Negro citizens of the United States.

I wish first of all to thank the chairman and members of this
committee for the invitation to appear and state the views of our
association on title II, S. 1731, the public accommodation section of
the proposed civil rights legislation now being considered by the
Congress. These views are those of the NAACP, since there was not
time to secure formal endorsement of them by member organizations
of the Leadership Conference on Civil Rights. I expect, however, that
a goodly number of member organizations, to which copies have been
sent for inspection, will notify the committee of their stand on this
text.
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The public accommodations section seeks to invoke protective legis-
lative action in a most sensitive area where great numbers of citizens
suffer daily-almost hourly-humiliation and denial simply because
of their skin color. These people are citizens of the United States,
not merely citizens of the States wherein they reside. As such, they
are entitled to the protection of the Congress of the United States
against the infringement of their rights under color of any local or
State law or custom.

As is the case with so many aspects of the vast minority rights
question in our country the tendency in debate has been to treat the
complaints in a detached laboratory manner. Hypothetical questions
are posed. Hairline delineations are set forth. Iabyrinthine techni-
calities are pursued. Precedents, often bordering on the chicken
versus egg level, are solemnly intoned. Expediency, usually on a
rarefied political level but festooned with fine and flowing phrases
is held forth as morality or as reason, or, worse still, as "practicality.'

The truth is that the affronts and denials that this section, if enacted,
would correct are intensely human and personal. Very often they

harm the physical body, but always they strike at the root of the
human spirit, at the very core of human dignity.

It must be remembered that while we talk here today, while we
talked last week, and while the Congress will be debating in the next
weeks, Negro Americans throughout our country will be bruised in
nearly ever) waking hour by differential treatment in, or exclusion
from, public accommodations of every description. From the time
they leave their homes in the morning, en route to school or to work,
to shopping or to visiting, until they return home at night, humiliation
stalks them. Public transportation, eating establishments, hotels,
lodginghouses, theaters and motels, arenas, stadiums, retail stores, mar-
kets, and various other places and services catering to the general
public offer them either differentiated service or none at all.

For millions of Americans this is vacation time. Swarms of fam-
ilies load their automobiles and trek across country. I invite the
members of this committee to imagine themselves 'darker in color
and to plan an auto trip from Norfolk, Va. to the gulf coast of Mis-
sissippi, say, to Biloxi. Or one from Terre Haute, Ind., to Charleston,
S.C., or from Jacksonville, Fla., to Tyler, Tex.

How far do you drive each dayf Where and under what condi-
tions can you and your family eatt Where can they use a rest room
Can you stop driving after a reasonable day behind the wheel or must
you drive until you reach a city where relatives or friends will ac-
commodate you and yours for the night? Will your children be
denied a soft drink or an ice cream cone because they are not white?

Senator PARTORs. May I interrupt you at this point
What do you dot That hasn't been brought out dramatically

enough. What do you dot
Suppose a colored family starts out from Providence, R.I., or Bos.

ton, Mass., and wanted a tourney on vacation, to go to the Republican
convention in San Francisco, or to go to the Democratic convention
in Atlantio City, as I did several years ago with my own family
What do you do

You just don't go What do you suffer if you do got
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Mr. WILKINS. Senator, you very often go. You have to pick a
route; a route sometimes a little out of the way. I have known many
colored people who drove from the East to California, but they al-
ways drove through Omaha, Oheyenne, and Salt Lake City, and Reno.
They didn't take the southern route. And if they were going to
Texas, they stayed north as long as they could. They didn't go down
the east coast and across the South. They went across the Middle
West. and down the South.

Where you travel through what we might call hostile territory
you take your chances. You drive and you drive and you drive. You
don't stop where there is a vacancy sign out at a motel at 4 o'clock
in the afternoon and rest yourself; you keep on driving until the next
city or thf next town where you know somebody or they know some-
body who knows somebody who can take care of you.

This is the way you plan it.
Some of them don't go.
Senator PASTOR. Do you stop in private homest
Mr. WILKINS. We stop in private homes in many cases.
Of course it must be understood in some areas now this problem

doesn't present itself; I am happy to say in an increasing number
of areas. But it is still a very great problem. And it is likely to be
encountered even in areas which are thought to be free of it.

What do you do in the middle of Iowa, for example, in a small
town I You have almost as much of a problem as if you were in a
small town in, say, Alabama.

In some of the border cities you are likely to have trouble. In
others, not.

When I go to Louisville, Ky., I can stay at a hotel. If I go to
Meridian, Miss., I can't stay at a hotel. But if I go to Miami Beach
I can stay at a hotel. If I go to Ocala, perhaps not.

How (do you figure these things out Tihe answer is that you don't
figure them out. You just live uncomfortably, from day to day.

It must be remembered that the players in this drama of frustra-
tion and indignity, which you have sharpened up, Senator Pastore,
are not commas or semicolons in a legislative thesis; they are people,
humnn beings, citizens of the United States of America. This
their country. They were born here, as were their fathers and
grandfathers before them, and their great-grandfathers. They have
done everything for their country that has been asked of them, even
to standing back and waiting patiently under pressure and persecu-
tion, for that which they should have had at the very beginning of
their citizenship.

They are in a mood to wait no longer, at least not to wait patiently
and silently and inactively. One of the four Negro college students
who sat in at a lunchcounter in Greensboro, N.O., February 1 1960,
was an Air Force veteran and an officer of the A. & T. College chapter
of the NAACP. In an interview he said he was born and raised in
North Carolina and returned there after his time in the Air Force to
study to be a physician.

The fact that he, a veteran in his country's nonsegregated Air
Force, after service overseas to spread and preserve democracy,
could be refused a cup of coffee an a piece of pie in his home State
seemed suddenly in the 1960's, to be something he just could not.
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take any longer. lie.engaged in direct action to make known his
views. The fact that.such action has swept the country, in the North
as well as h the South, is testimony enough, for those who can read
the signs of the times, that this veteran's reaction accurately mirrors
the reaction of millions of his fellow citizens of both races.

Indifference to this widespread feeling and to the ugly gap such
indifference perpetuates between our Nation's promise and perform-
ance in the area of citizenship equality will but serve to prolong
and intensify the eruptions of protest now underway throughout the
-country.

In a very real sense, it was the indifference toward, and outright
defiance of, the U.S. Supreme Court decision of 1954 in Bron v.
Board of Education of Topeka, Kans., which helped substantially
to build the basis for today's demonstrations. The notorious de-
fiance of Brown, concurred in and encouraged by such documents
as the Southern Manifesto, capped the disillusionment of millions
of Negro citizens and convinced many of them that little or no faith
could be placed in the usual processes for prompt redress of demon-
strable grievances.

It convinced them, further, that even when they have fought
their way, tortuously and painfully, to the highest court in the Na-
tion and have won there, after observing all the rules and amenities,
their victory can be nullified by defiance, collusion, trickery, violence,
legislative, and administrative shenanigans and by assassination.

They are not to be dissuaded, then, by talk that they are "hurt-
ing their cause" through demonstrations. No one noticed their cause
except to lambast or subvert it, during the years they waited for
the Nation to act positively in support of the Supreme Court deci-
sion. How can a cause which has been betrayed by every possible
device, beaten back in the crudest and most overt fashion and dis-
torted in highsounding misrepresentation by the suave kinfolk of
the mob-how can a cause in such condition be hurt by the crying
out of those who suffer and by their determination to alter the pattern
of persecution?

Nor are the demonstrators and their sympathizers and supporters
impressed with the contention that the Congress ought not legislate
in this field. It is contended that such legislation as is here pro-
posed-the U.S. citizens be protected from humiliating racial dis-
crimination in public places and services in their own country-is an
invasion of "property rights."

It is strange to find this argument, in connection with the fortunes
of this particular class of citizens, made in 1963. This was the argu-
ment of slavery time. It was argued then that if the United States
were to free human slaves, it would be invading property rights.
Today, 100 years later, if the United States legislates to secure non-
discriminatory treatment for the descendants of the slaves, it will
be invading property rights. It is ironical that a proponent of this
argument should be a representative of the State of Abraham Lincoln.

What rights, gentlemen, are thus being defended Legal human
slavery is gone, but its evil heritage lives on, damaging both the
descendants of the slaves and the descendants of those who owned
them--or those who have identified themselves with that class. Is
not the "property rights" argument but an extension of the slave
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ownership argument? The disclaimers would be loud and indignant
if it were suggested that any Senator approved human slavery; but
how fine is the line between approval of slavery and acquiescence in
a major derivative of the slave system.

The answer has to be that our Nation cannot permit racial differen-
tiation in the conduct of places of public accommodation, open to the
public and with public patronage invited and solicited. While such
establishments may be privately owned, they owe their life and their
prosperity not to the personal friends and relatives of the proprietors,
but to the American public, which includes today, as it has for genera-
tions, all kinds of Americans. .The proprietors of small establish-
ments, including tourist homes and gasoline filling stations, are no less
obligated to render nondiscriminatory public service then are the
proprietors of huge emporiums or hostelries.

The supporters of this legislation are again not greatly impressed
with the timeworn admonition that this is an area which the Con-
gress should leave to whimsy, to that great variable, men's hearts, to

tate and local sentiment or to that champion among the reluctant,
voluntary action.

Thie Negro American has been waiting upon voluntary action since
1876. He has found what other Americans have discovered: volun-
tary action has to be shared by something stronger than prayers,
patience, and lamentations. If the Thirteen Colonies had waited for
voluntary action by England, this land today would be a part of the
British Commonwealth.

In the welding of this Nation, the Congress has not depended upon
voluntary action. It has not elevated States rights above the na-
tional interest. Minnesota, my adopted State, does not own the Mis-
sissippi River simply because the mighty stream originates there. We
have divided the waters of the Colorado between California and other
States. We have raised dams and blotted out villages and towns in
the national interest. I am sure a hundred other examples will come
to the minds of members of this committee.

Shall we now continue to assert, in the world of the 1960's, that a
State shall be permitted to mistreat U.S. citizens who live within
its borders, simply because they are not white? Shall these States
be free, as they once pleaded to be free in the staging of lynchings,
to abridge or deny constitutional rights as though there were no U.S.
Constitution Shall they be permitted to continue "standing in the
doorway," although everyone recognizes this as a mere exercise, al-
beit a vindictive one?

Shall the racially restrictive ordinance or the law of an illegally
constituted lily-white city council or State legislature supersede the
U.S. Constitution Shall a police chief or a sheriff or a constable
continue to be the arbiter of the rights of U.S. citizens

One spokesman, the distinguished senior Senator from Georgia
(and except in the human rights field he is distinguished) has de-
clared the civil rights bills submitted to the Congress by President
Kennedy to be "unpalatable." We submit that the daily diet of
racial discrimination force-fed Negro citizens is the real "unpalatable"
element in the present crisis. If the Senator from Georgia had
to swallow our treatment for 24 hours, he would be on a picket line
in the next following 20 minutes.
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The Congress has lgislated for the health and welfare of livestock.
Why does it balk at legslating for the welfare of its 20 million loyal
Negro citizens? Railroads or other carriers are prohibited by 45
United States Code, 71-74 from confining livestock for more than 28
hours without unloading them into pens for at least 5 hours for rest,
water, and feeding.

Are cows, hogs, and sheep more valuable than human beings? Is
their rest, water, and feeding a proper subject for congressional legis-
lative action, but the rest and feeding of Negro Americans in hotels,
restaurants and other public places an improper subject for con-
gressional action ?

President Kennedy has sent a moderate, but comprehensive pro-
gram of civil rights bills to the Congress which should be enacted.
The section before this committee is one part of that program. It
was quickly labeled "the most controversial" section and debate has
been building around it.

Usually where there is no controversy there is no great problem
and no pressing need. Undeniably the need is here. Evidences of
it abound on every side. Our communications media are full of the
doings of the people on this need.

Contrary to a notion which some defenders of the racial status quo
have advanced the doings of the people on this issue are not sub-
versive. On the contrary, they are thoroughly American. When
Americans are stepped upon or pushed around, they protest and they
demand corrective action. They protested the tax on tea. They
protested their lack of representation in the English Parliament,
lust as Negroes today protest their lack of representation in the
Mississippi or South Carolina Legislatures.

Americans protested restrictions on freedom of the press. They
protested and paraded and pamphleteered and legislated against
slavery. They demonstrated again and again against the denial of
suffrage to women. They protested child labor and campaigned for
safety in factories. They fought sweatshops. They demonstrated
against the Kaiser and Hitler and finally went to war. They are
today parading and feeling strongly about nuclear warfare.

Wherein is a demonstration against police brutality, against dis-
crimination in employment, against exclusion from voting booths,
lunch counters, and public recreation facilities judged to be un-
American or subversive?

In truth, the resolute determination and action of our Negro citi-
zens upon the civil rights issue constitute exemplary American con-
duct. If we desire to kill off such conduct and to fashion a nation
of cautious crawlers, we should cease the teaching of American
history.

It is no secret, that despite our military might and our industrial
genius, our faltering fealty to the great ideal of "all men," set down
nm our Declaration of Independence, has shaken the confidence of the

millions of mankind who seek freedom and peace. Do we mean "all
men" or do we just. say so? Is our Nation the leader of the free
world or of the white world Are we for democracy in southeast
Asia, but for Jim Crow at home?
SInsofarias the Negro citizen and his allies renew and strengthen

our fidelity to the founding purpose of our Nation, they put in their
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debt all those who maintain hope today, and all those who shall come
after.

Insofar as the Congress responds, favorably and decisively to the
deeply seated yearnings sought to be realized in the pending legisla-
tion, it will be discharging its high duty, not to a clique or a race or a
region, but to our beloved America and to its people, of all races and
sections of our fair land.

Thank you, Mr. Chairman.
Senator PASTORE. Thank you, Mr. Wilkins.
I congratulate you for a very temperate and a very, very brilliant

presentation to this committee.
I merely want to make one announcement. I have to attend a

meeting at the White House at 11 o'clock. I shall leave here in about
5 or 7 minutes and turn the Chair over to my distinguished colleague
Senator Monroney from Oklahoma.

Until that time, the Chair recognizes the Senator from Oklahoma.
Senator MONRONEY. I would like, Mr. Chairman, to agree with you

on the very effective presentation made by Mr. Wilkins on this im-
portant and controversial matter.

I have been, as you know, one of the members of this committee
who have questioned the extension of the commerce clause to cover
businesses which are purely local in their nature. You make a very
effective point I think in the analogy that we can require livestock
to be fed every 24 hours but we provide no effective congressional or
legislative action for human beings.

However, the line on the side of interstate commerce is rather clear
in this case. In recent years we have at least taken care of those
passengers in interstate commerce and interstate travelers.

Do you have any further examples that are not in your statement
with reference to the application of the commerce clause in this
field I don't believe the 14th amendment covers these accommoda-
tions, and I don't believe that you stressed that either.

You rely more on the commerce clause, do you not, for the consti-
tutional framework on which this legislation would rest?

Mir. WILmxS. Senator, one reason I didn't address myself to that
aspect of it was because I felt that the issue itself haid become
engulfed in a discussion of technicalities. As to whethert the 14th
amendment or the commerce clause is broader or narrower or best
able to accommodate this, we have no strong feeling. Our feeling
is that whatever basis gives tile maximum coverage to correct these
inequities is the basis that ought to be used. If it is one or the other,
or if it is a combination, it is all right with us.

That may sound like a kind of a down-the-middle-of-the-road
answer, but our concern is with the maximum attack uipon this. We
realize, of course, that basing it on any one, either the commerce
clause or on the 14th amendment, or on some other aspect of the
Constitution, might impose limitations. We want the fewest
limitations.

I am not a lawyer and don't go into these constitutional technicalities.
Senator MONRONEY. I am not a lawyer either. I find myself very

lonely in the Senate sometimes on these matters.
But it does seem to me that no matter how good the purpose of

legislation, it must be soundly based on the solid foundation of the
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Constitution as written down. For that reason I have been seeking
an answer.and have been quite critical of some of the Southern
Governors' testimony because in most cases they didn't come with
any clear legal argument that dwelt on this point as on extraneous
points.
.If we cannot find clear, unchallengeable constitutional authority

under the interstate commerce clause to reach all of those who hold
out their places for public accommodation would it be sufficient
to apply-the law to businesses that do operate in interstate com-
merce. We might include those operated in more than one State,
those dealing with transportation, and related services such as hotels,
motels, or parts of chains or service organizations specializing in high-
way accommodations. If we covered perhaps 70 percent of the
accommodations, would this be sufficient ?

I notice in your statement you say it would not.
I am not saying this to create exemptions in the law, but to be

sure we are soundly based; that these do have a significance in
interstate commerce and therefore that we are able, without stretch-
ing the commerce clause beyond its original intent, to include them.

Mr. WILINS. Senator, I would say that whatever basis achieves
.the maximum coverage will be the one that ought to be used.

It is conceivable, of course, that no basis, or no combination of
.bases, might cover 99.44 percent of every case. But the need for
action in this area by the Congress is so great, and has been neglected
so long, that I am confident that any formula which achieves the
maximum coverage under the constitutional limitations will be grate-
fully received if not welcomed as a complete answer.

Senator MONRONEY. Perhaps you may not want to answer this:
What would be your attitude or the attitude of those seeking legis-
lation if we stayed within the area of significant impact on interstate
commerce, and then submitted a revision of the 14th amendment

.making clear, absolutely, that all American citizens are.entitled
to the same privileges, the same rights, and that discrimination
against any would be prohibited by laws passed by the Congress?
In other words, we would make it crystal clear.

You have had very unusual success I think in all but one or
two of the States during the first year. that the poll tax amendment
had been. submitted. It will probably be ratified early in the next
year when the legislatures meet. I wonder if it isn't necessary to
create an unchallengeable base. With 32 States already recognizing
this problem it would appear that the number necessary to pass a
constitutional amendment may be there. Then you would have a
clear constitutional direction that there are no second-class American
citizens.

Mr. WIxKIs. That sounds reasonable to me.
Senator MONROxNE. I am not proposing it. I am merely sounding

it out to see if there is any place for a compromise on the legal
challenge to our right to intervene in matters which have great
importance nationally, but still affect only local rather than national
commerce.

Mr. WU auI . The Senator of course recognizes, I am sure, even
more than I do that there is hardly a piece of legislation proposed
on the basis of the Constitution that is not challengeable, to use
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your own word, or somebody in America does not challenge as to.
whether it is soundly based on the Constitution or not.

I am sure we only have to go back to the comparison, of similar-
emotional times, to the 1930's when the National Recovery Act
was enacted by the Congress, and under a very great need; And yet
a chicken farmer in New Jersey successfully challenged the National
Recovery Act on the ground of something about a chicken leg or
a chicken wing, or what-have-you.

Senator MONRONEY. It n the commerce clause-and it was .
a different court in those days.

Mr. WILKIS. Yes; but it does illustrate, as I am sure you will
agree, that no matter how careful you might be, somebody might
challenge; and we hope not as successfully as the chicken farmer-
in New Jersey did.

Senator MONRONEY. I have challenged on other matters constantly,.
especially on the extent of the Wage and Hour Act, and other-
measures that I thought exceeded the bonds which limit the Federal
Government. That is why I am reaching and searchihg- for all in-
formation I can get in these hearings. I doubt very seriously that
the Supreme Court's holding on the 14th amendment, would justify
the billbeing based on that constitutional provision.

Mr. WIKINS. Might I offer to submit a memorandum on this:
point?

(The memorandum referred to follows:)
LEADERSHIP CONFERENCE ON CIVIL RIGHTS,

July 24, 1963.

SUGGESTED POSITION CONCERNING COMMERCEE CLAUBE-14TH AMENDMENT
CONTrOVErSY" AS PREFERABLE BASIS FOB PUBLIC ACCOMMODATIONS BILL

1. A controversy has arisen over the best constitutional predicate for the-
public accommodations part of the President's civil rights package (title 11).
While there are hopeful signs that the controversy is already on the road toward
settlement by a combination of the Commerce Clause and the 14th amendment,
this memorandum concerning that controversy is submitted at the request of or-
ganizations attending the Leadership Conference meeting last week.

2. The Commerce Clause-14th amendment controversy has deep political and:
substantive roots. The Republicans quite naturally feel a proprietary Interest
in the 14th amendment; they took the lead in its enactment after the Civil War.
The Democrats have a somewhat similar feeling toward the Commerce Clause;
President Roosevelt and the New Deal gave this clause real meaning as the basis;
for social and economic legislation In the 1930's. Both parties also have im-
portant substantive arguments in favor of their constitutional approach. It
would seem best for those whose only interest is the enactment of effective public
accommodations legislation to accept both parties' predilections and arguments
in respect to those constitutional issues and work toward a combination solution
which permits both parties to act in accordance with their own beet interest and
Judgment.

3. Commerce Clause: Article I, section 8, of the Constitution gives the Congress
power "to regulate commerce * * among the several states * * ." It is
certainly a regulation of "commerce among the several States" to regulate the-
service at places of public accommodations which utilize supplies or personnel
from outside the State. Can anyone seriously argue that Congress has power to
regulate the color of the margarine that goes on the restaurant table but may-
not protect a citizen of color who seeks to sit at that table?

4. The recent cases under the Fair Labor Standards Act and-other laws predi-
cated upon the Commerce Clause make clear that minimal crossing of State lines-
is sufficientto bring the Commerce Clause into play. Furthermore the Supreme-
Court's decisions on "affecting commerce"-hlghlighted by its 1942 decision that
Congress cai regulate the growing of wheat for consumption right on the farm
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(Wokard v. Filburn, 817 U.S. 111)-support regulation of public accommodations
without any crossing of State lines; discriminatory public facilities, which might
otherwise be deemed local, adversely affect other establishments clearly in inter-
state commerce. There can thus be little doubt that the Commerce Clause is
one very certain and broad basis of congressional power in the area of public ac-
commodations.

5. The 14th amendment: Section 5 of the 14th amendment provides that "Con-
gress shall have power to enforce, by appropriate legislation, the provisions of
this article." Section 1 of the amendment provides that no State shall "deny
to any person within its jurisdiction the equal protection of the laws." Thus.
Congress clearly hac power to enforce the equal protection clause.

6. The argument against the power of Congress to act under the 14th amend-
ment in the area of public accommodations Is that discrimination by a restaurant,
hotel, or movie Is the action of the private owner and not of the State and the
equal protection clause applies only to State denials of equal protection. But
this argument would no longer appear valid in the face of continuing Supreme
Court decisions like the restrictive covenant cases (Rhelley v. Kraemer, 333 U.S.
1) and the Delaware restaurant case (Burton v. Wilmtngton Parking Authority,
865 U.S. 715) where a limited degree of State Involvement was deemed adequate
to bring the 14th amendment into the picture. These and similar cases point
the way toward invoking the 14th amendment wherever the State authorizes,
licenses, protects, or regulates private facilities open to the public.

7. Nor need the 1883 Civil Rights Cases (holding unconstitutional the 1875
public accommodations law) frighten one off from this position. That case was
decided at a time when the concept of State action was narrow and property
rights were deemed practically inviolable. The underpinnings of that case have
been swept away by the ever-broadening concept of State action and by the
ascendency of the public interest over property rights (as, e.g., In the 1934 milk
regulation case, Nebbta v. N.Y., 291 U.S. 502). The probabilities favor a dis-
tinguishing or overruling of the 1883 case, quite likely with the same unanimity
that the Supreme Court overruled another product of this same era, Plessy v.
Fergueon.

8. Some concern has been expressed that the 14th amendment approach might
be rendered nugatory by a State repealing all its laws dealing with authoriza-
tions, licenses, protection, or regulation of private facilities open to the public.
It is not believed that such a total abnegation of State responsibility is a very
real possibility. At any rate, the inclusion of the Commerce Clause as an equal
predicate for the bill would remove any incentive for such State repeal of laws
in this area.

9.-If any matter of constitutional law can be stated with certainty, it Is that
the Supreme Court will find the public accommodations bill constitutional on
one or both of the above bases. The Court will attach great weight to findings
by Congress under the Commerce Clause and equally so to a finding by Congress
that there is adequate State involvement under the 14th amendment wherever
the State authorizes, licenses, protects or regulates private facilities open to the
public. It becomes almost ludicrous to suggest that the Supreme Court, which
has so long protected the rights of Negroes while Congress stood idly by, should
now, when Congress at long last does begin to move, find constitutional deficlen-
cies In its action.

10. The administration bill, as initially drafted, was predicated on the Com-
merce Clause alone. Because of pressure from those who relied in whole or
In part upon the 14th amendment, findings were inserted in the bill concerning
the 14th amendment (section 201(h) (1)). But the operating sections of the
administration's public accommodations bill are drafted solely in terms of the
Commerce Clause. The operating sections use such terms as "traveling in
interstate commerce," goods and services "provided to a substantial degree to
interstate travelers," and activities which "substantially affect interstate travel
or the interstate movement of goods." These varying commerce concepts have
caused some confusion at the hearings to date. Both to avoid this confusion
and to make full utilization of the 14th amendment underpinning of the bill,
it would appear preferable that the bill rely equally upon the Commerce Clause
and the 14th amendment in its findings and that the operating section of the
bill (sec. 202) be rewritten to eliminate Commerce Clause limitations. Section
202 should simply forbid discrimination in all facllites open to the pubic except
those which Congress deems it necessary to exempt. Reliance would be placed
upon both constitutional bases, but neither would serve as a limitation on
public facilities covered by the bill.
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11. There is very direct precedent for combining the Commerce Clause.and
the 14th amendment as the constitutional underpinning for the President's civil
rights program. The Tennessee Valley Authority was based on three con-
stitutional powers-the war power, the navigation power, and the right to
dispose of property. The Holding Company Act and the Securities Exchange
Act were both based on the commerce and postal powes of the Constitution.

12. As we favor the broad coverage spelled out above, so we questioi the
need for exceptions. There is no possible warrant for an across-the-board
dollar limitation on what is covered by the bill. It is just as immoral for a
little place to discriminate as it Is for a big one; a person seeklug service at
a small lunch counter may be just as hungry as one seeking servk-e at Howard
Johnson's.

13. The question of Mrs. Murphy's guesthouse has created something of a
political problem. It should he noted, however, that the reason for excluding
Mrs. Murphy's guesthouse, it there Is one, is not the small size of her place
but rather her right to privacy. If Congress deems it necessary to exempt an
owner-operated home in which there are few guests, that should be done on
the basis of the right of privacy of one's home. In this way, Mrs. Murphy
does not become a precedent for exempting a small restaurant, motel, or place
of amusement. Incidentally, owner-operated roominghouses with a few guests
have been exempted from fair housing laws on this same principle of the right
of privacy.

14. Suggested position: At this stage of the legislative battle, it would seem
best for the organizations to urge--

(i) That the public accommodations bill be predicated upon both the
Commerce Clause and the 14th amendment;

(ii) That the operating section not be written in terms of the Commerce
Clause as at present but instead be written in terms of covering everything
that Is open to the public;

(Ill) That, if any exceptions must be made, they be predicated on the
right of privacy and not on size;

(iv) That there is no basis for a dollar limitation on the public acc6ui-
modations covered by the bill.

Senator MONRON EY. I would appreciate it very much. I hive
asked the Attorney General for help on it. I have asked the southern
witnesses who have appeared. And I am still very much interested
in this phase of it.

Thank you very much, Mr. Wilkins.
I would like to call on Mr. Prouty.
Senator PROUTrrr. Mr. Wilkins, I think you said in your statement

your organization had been founded in 1909.
Mr. WILKINs. Yes, sir
Senator PROUTY. Is it one of the oldest Negro organizations fight-

ing for the rights of the Negroes of the country?
Mr, WILKINS. It is the oldest in our field; that is, strictly the civil

rights field, yes.
Senator PRoUTY. Originally at least your efforts were oriented to-

ward obtaining Negro rights through the processes of the legal struc-
ture is that correct?

Mr. WILKINS. Well we also utilized legislation very, very early.
But I suppose it is fair to say, without any delineation, that the
emphasis in 1909, in fact for 20 years after that, had to be n leal
action through the courts in order to establish the status and rights
of the Negro citizens.

Senator PROUTY. I might say if I were a Negro I would place 
great deal of faith and reliance on the activities of your organisa-
tion. I think it has rendered a great service to the Negro community
in this country.

Mr. WILKINS. Thank you, Senator Prouty.
21-854--6-pt. 1--43
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mSenator PROurr. I do find, however, that recent press releases sug-
gest that you have now become a direct-action group, is that correct

Mr. WILKINS. It is partially correct. I object to the word "now,"
because we have been using direct action for a great many years. I
was just thumbing back through some of our records the other day
and found a picket line of the NAACP around Constitutional Hall
ii Washington, D.C., in 1936. We had pickets in front of Albert Hall,
in London, in 1921, protesting lynching, the people who went to the
lectures and concerts in Albert Hall in London.

I would object only to the word "now."
In line with your previous question, we have emphasized the work

in the 66urts and in the legislative halls, but we have not hesitated
to use direct action and we have simply intensified the use of it under
the present circumstances.
, Senator PROTrr. Are the funds which your organization uses to
~riTy out its various programs based on contributions?
SMr. WILiINs. They are based on memberships and contributions.

Memberships account for roughly 40 to 45 percent of the income,
and other fund raising by members accounts for I would say another
35 percent, and a relatively small amount comes from general con-
tributions.

Senator PRourr. Is that true of the other leading Negro organi-
zations also

Mr. WLauNs. I am sorry, Senator, I haven't seen financial state-
ments from some of them, and those that I have.seen I haven't been
ableto analyze properly because I don't have the background infor-
niation. But our association has issued audited financhl statements
by a firm of certified public accountants since 1911, and these are freely
aviilable to any member or to the public.

$ o fhat I am able to say that out of the $950,000 to $1 million a
year tlht we raise, and have raised in the last 4 or 5 years, 80 to 85
percent of it comes from our membership, which means largely from
colored people, in one form or another; either in the form of direct
memberships or in the form of contributions or benefits or all the
thinfi that organizations do to raise money.

Senator PRoUTr. Are the financial records of other leading, Negro
organizations made available to the public ?

'Mr. WILKINs. I have seen financial statements of the Southern
,hristian Leadership Conference, Dr. King's organization. I have

seen'summaries of the financial statements of the Congress of Racial
Equality,. Mr. Farmer's organization. Those two I have seen.

'nator PnorrUT. I raise this question, and I certainly do not want
it'to be stated or suggested as a fact: Certain members of various
news media have indicated that there is a rivalry now between vari-
ous $ego organizations in order to obtain the maximum support of
th4 Nero community and others in favor of civil rights legislation,
an4'. wonder if you would care to comment on it.

Mr.' WiiVuNs. I don't know about it. I suppose there is a normal
amount of rivalry as there would be in any field. I don't suppose
Miac's tell Ginibel's everything, and I don't suppose Westinghouse

te ( seral Electiip.
' 6 that there is rivalry, of course, and each organization seeks to

render the service to its membership and toward its objectives. that
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it feels will be effective. And it also seeks to delineate its services
from those of others. This produces the rivalry.

Senator PnouTr. I mean a fund-raising rivalry problem.
Mr. WILKINS. There may be a fund-raising rivalry problem. 'We

get our fimds largely from our members. Thus we don't compete
except on a smaller scale in what might be called open solicitation
for fimds.

For example, we don't use direct mail solicitation. Perhaps we
should, but we don't. We don't send out 50,000 letters and hope to
get back 20,000 replies, or even 5,000 replies. We get our funds
from our members.

Of course in holding your membership and maintaining your struc-
ture, just in a sense as with a commercial organization you have to
offer a good product and you have to offer good services, and you
have to convince your customers-that is, your members-that you
are rendering something that it pays them to belong to. In this sense,
of course, there is a striving.

But I don't think this isharmful. This is a very large field, a.vast
field, and the problems are numerous and diversified. They differ.

They differ, for example, in New England from the southwest.
They differ from the southwest and the southeast. And they differ
in the border States.

It isn't possible for any one organization-whenever I think of the
number of organizations among other groups, or for other purposes, I
find it remarkable that there are only four or five recognizable Negro
organizations in the civil rights field, because there are literally
dozens of other organizations and other groups-racial, ethnic, reli-
gious-following every shade of opinion and activity. So I don't
think it is remarkable that there are four or five Negro organizations
and that there should be some rivalry among them.

Senator PRoUTY. Under the legislation presently before us, the
concept of the commerce clause is paramount. Doesn't that. suggest,
in a sense, that Negroes, under the proposed legislation, will be
treated as chattels, as goods in interstate commerce, rather than as
American citizens?

Mr. WILKINS. Senator, I think that is, if you don't mind my saying
-o, an extreme interpretation. I think the commerce clause was
drniwn for the purpose of facilitating the conduct of business and
the movement of people as well as goods in this country.

I don't see that there is anything in the basing of this on the inter-
state commerce clause that classifies Negroes as goods or chattels. ;

Senator PROUTY. That will be determined only because of its effect
upon interstate commerce.

Mr. WILKINS. Senator Prouty, I am trying to remember-I don't
have to remember very hard. You recall the great difficulty we had
as a nation in getting our hands on Al Capone. We had all the
lawyers in the country, in and out of Congress, figuring out how to
get hold of Capone, and nobody could arrive at anything except the
income tax. They didn't hesitate to use the income tax to get hold
of Al Capono just because they couldn't get hold of him for his ob-
vious activities. They got him on a technicality. But they got him.

And as far as we are concerned, if we can get some of this under
the commerce clause, we want it under the commerce clause, even
though it may be, say, unorthodox.
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Senator PROUTY. How do you interpret the phrase "substantially
affected," which appears in this bill

You say you are not a lawyer; neither am I. These terms are con-
fusing, I admit.

Mr. WImiNs. Not only, sir, are the legal terms confusing to me,
but often I find myself confused by the English language.

I think I would agree with what Chairman Monroney outlined
a moment ago, and that is that if 70 or 80 percent of the field could be
covered in this clause, he asked me would I agree to it. I tradi-
tionally sidesteped a flat answer, but tried to indicate that what we
wanted was maximum coverage under this basing of the new bill.

"Substantially": I don't. know, whether you would say under some
circumstances 60 percent would be substantial; under others, not
less than 80 percent would be substantial.

Senator PROUTY. Under the bill some Negroes-no one seems to
know how many-will still be discriminated against.

Mr. WILKINs. Some will be, to use a favored word, uncovered. The
question is whether I or any other person sitting in this chair,
or in my position, would be willing to throw 30 percent of his people
outside the pale in order to get 70 percent in.

I dislike answering that question, of course. No one wants to be
put in that position, you can understand.

Obviously in these kinds of endeavors you can't get. everything
in one piece of legislation or based on one portion of the Constitution.

I retreat to my first assertion, that we would like to secure the
maximum coverage.

Senator PROUTY. But if some approach could be worked out under
the 14th amendment which would guarantee all the Negroes their
rights as American citizens, you approve of that ?

Mr. WILKINS. Yes, indeed; either under the 14th amendment or
any other amendment. If any legislation or approach could be
worked out that would guarantee all of them, this is what we want,
of course; for all of them to have it.

Senator PROUTY. Mr. Wilkins, I am a little bit concerned, as I
know many Members of Congress and others are, with the pro-
posed March on August 28. Some of us who are sympathetic to
civil rights legislation feel that if violence or bloodshed or rioting
results from that march, that it is going to have a highly adverse
effect upon lEgislation presently before the Congress.
- I assume that your organization, along with other Negro organiza-

tions, is involved in that proposed march. Is that correct
Mr. WILKINs. That is correct.
Senator PRoUTYr Can you, as an individual, guarantee categori-

cally that there will be no violence as a result of that march?
Mr. WILK IN. No, I cannot. Obviously no one could guarantee

that. We can say only that we expect and are now taking every
precaution, of course, to see that no violence takes place.

But it would be a pretension for anyone to maintain that out of a
gathering of 50,000 or 100,000 people he could guarantee that there
would be no violence. That couldn't be done even, sir, in New
England, where self-control is a virtue of the population. But if
you got 50,000 New Englanders together, no one could guarantee that
they would maintain their traditional self-discipline.

668



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

All I can say is that we will do everything possible, and have al-
ready taken steps-in fact conferences have been in progress with
the District of Columbia Police Department, and we are planning
our own system of marshals. Not only that, but a great many of
the persons -'ho are coming here themselves recognize the danger
that the Sen.aor has pointed out, that if violence or disorder should
ensue, that it would hurt their cause; and they are not coming here
to sponsor violence or to take part in it.

I am relying on their good sense and their restraint, which thus
far has been exemplary in all parts of the country.

Senator PROUTY. I certainly hope that will materialize.
I have one or two more questions of Mr. Wilkins.
In the omnibus bill presently before the Senate Judiciary Com-

mittee there is no provision which relates to discrimination in labor
organizations. There is an FEPC bill before the Labor Committee,
of which I am also a member. Do you feel that that is a matter which
should be given serious consideration in this legislation

Mr. WILKINS. I think, Senator, that provision is included in the
FEPC bill, is it not? It does define unfair labor practice, as apply-
ing to labor unions as well.

Senator PROUTY. There are various interpretations of what is in
those bills. Wouldn't it be better to include that in the whole
package?

Mr.VILKINS. Of course I came here today just to talk about pub-
lic accommodations. We are in favor of the passage of a Federal
fair employment law, similar to the laws that have been passed in a
number of States. And each one of these laws includes the unions as
well as the employers in its provisions. We certainly believe that as
a part of the civil rights package to be enacted, hopefully by this ses-
sion of the Congress, an FEPC bill will be a part. And we are
urging such passage. And the President, in his message transmitting
this package, gave his endorsement to an FEPC bill, although he did
not include it in the package as made up, knowing that there were
bills already in the hopper.

Senator PROUTY. I think there may have been other reasons, but
that is one which has been suggested, certainly.

Someone told me the other day that in the Perry Mason TV show
a young Negro actress was engaged and played the part of an ele-
vator operator, and also being one of the principals, I suppose.the
starring witness, and that your organization objected to her taking
that part because you said the fact that she was operating an ele-
vator represented a menial task. Is that correct?

Mr. W~ILKINS. Senator, I know nothing about the Perry Mason
show or the lady who took part in it. And certainly I am too busy
right now with other matters to write to the producers and say that
she shouldn't have had the part.

Senator PROUTY. That appeared in Variety, and your organization
said it made it impossible for her to make-

Mr. WILKINS. May I say, Senator, we have 1,300 local units scat-
tered in 49 States. The only State we don't have any units in is
Alabama, where they have taken out a permanent injunction against
us which is now being litigated in the courts. They took this step
in order they said, to have racial peace and harmony and get rid
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of that agitational NAACP. But a reading of the public prints
..would seem to indicate that they have had a good deal of racial dis-
turbance even without us there. Nevertheless we are active in 49
States.

And some of our local chapters could very well have objected to
this. Our Hollywood chapter could have done so, or a section of it,
or one person purporting to speak for it.

We can't control every single chapter. We don't have a monolithic
bureaucratic organization which hands down the word from Olympus
and everybody jumps.

So that if somebody felt that this young woman should not have
been running an elevator, and objected, and wanted to say that the
NAACP objected, and Variety wanted to print it, there is nothing I
could do to stop it.

It is like a story I saw in the paper yesterday. Sonny Liston said
that he didn't like the NAACP because it had tried to get him not to
fight Floyd Patterson, thinking that would be bad for the race prob-
lem. I don't know Mr. Listen, only by reading the sports pages.

SSenator PROUTY. It may be bad for Mr. Patterson.
Mr. WILKIN8. Our business is not forced-fortunately our business

i not protecting Mr. Patterson. He is supposed to be able to protect
himself.

These are stories that are unavoidable. And I want to assure you
that in this particular case, in answer directly to your question, as an
organization we did not intervene with the producers, nor did we say
that this young woman should not have had this role.

Senator PROUTr. I thought that should be clarified. I appreciate
your frankness in answering.

One other question, and then I shall defer to my other colleagues.
Assuming that there are 50 members of the union, they all are

white, perhaps because of discrimination or for some other reason,
and they engage in erecting a building: Do you feel, or is it the at-
titude of Negro leaders generally, that 10 percent, perhaps, of the 50
employees now working should be discharged in order that 5 Negroes
could acquire employment?

That is a problem which I think we have got to face up to.
Mr. WILINs. Senator, I will answer very quickly.
In the first place, our organization is not in favor of anyone being

fired in order to hire a Negro; not 5 white men or 10 white men, not I
white man.

[In answer to the second part of your question, we have never said
10 percent ought to be Negro or 25 percent ought to be Negro, or
4 percent, or 50 percent. We believe that if the work is there, and
the men are qualified, and apply for it, they should be employed with-
out, respect to color. And if you employ 10 percent Negroes, well
and good, under that system. If you employ 12 percent, well and
good. If you employ 50 percent, well and good.

But we have never subscribed-I am speaking now of my own
organization-to any quota system. We think quotas are evil. They
give some people an "out," And they deter other people from doing
what normally they might do.
, Whatwould it do in a section. where the vast majority of the work-
ing population happen to be Negro and you ,sid, "We demand 10
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percent of the jobs"? Actually, from the standpoint of prepared-
ness and a general labor market, you might normally have 40 per-
cent of the workers, or even 70 percent. And yet you tie yourself
to a quota of 10 percent. And obviously, of course, it works the
way you suggested: tMtat it might require the firing of somebody in
order to hire a Negro.

We don't believe in that, no more than do we believe in tokenism
or front-office hiring, showcase hiring, two Negroes in front and
none in the back.

I get a little excited about this idea.
Senator PROUTY. I think you are taking a very statesmanlike atti-

tude and one which, if carried out, will work to the advantage of
the Negro population generally.

Thank you very much.
Mr. WILKzIS. Thank you, Senator.
Senator ]MONRONEY. Senator Thurmond.
Senator TIHURMOND. Mr. Chairman, if there is any Senator here

who has an emergency and will take only a few minutes, I will be
pleased to yield.

I understand Senator Scott possibly does.
Senator Scorr. Would the Senator permit me 9 or 10 minutest

I will be finished in about 9 or 10 minutes.
Senator T'iCURMOND. Suppose you go ahead, and if I think you are

going too long-
Senator MCGrE. If you are accepting bids, Senator, may I say

that I can finish in 8 minutes?
Senator BAnrrarr. I can conclude in a minute and a half.
Senator Scorr. I thank the Senator for yielding.
I want to join, first of all; with Senator Prouty and say to you

that your statement is remarkably persuasive. All in all I think
it is an admirable statement. I find myself in agreement with it
throughout.

The President's proposal to allow the Attorney General to initiate
suits in cases of civil rights violation does not, it seems to me, go
as far as the proposed title III provision of the 1957 Civil Rights
Act. I think you would agree with that.

Mr. WnxrNs. I do agree.
Senator Scorr. And it does not go as far as the bills introduced

in this session by myself, for example, and by others, which would
include the old title III?

Mr. WILKIas. We have always been in favor of title III.
Senator SoTrr. My bill, as well as others, would for example allow

the Attorney General to bring injunctions when Negroes are unjustly
arrested in exercising their 1st amendment civil rights liberties, sUcic
as the right to assemble peaceably, to ask for redress of grievance,
which the Supreme Court covered in the 14th;amendment'

The present bill limits the Attorney General's power to edait-
tion and public accommodations suits; arid voting siiits were au-'
thorized by the 957 act.

Does it n6t appear that the administration has raised nfo'Jeg lsa-
tive proposal in the form of objection to the forceful suppressioih bf
constitutional and lawful Negro protest den6nstrationst Ii'61ther
words, the bill offers no protection against the attempt forcefully
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td suppress lawful Negro protest demonstrations; no coverage in the
bill.

Mr. WuLINS. I don't think, in the seven sections, there is any
specific language in that respect

But I think, if I may say so, Senator Scott, the import of the
presentation of this package, and its comparatively wide range-wider
than any President has proposed thus far-taken together with the
tenor of the President's remarks, both in his message of transmittal
and in his television talk, as well as his subsequent remarks in press
conferences, would indicate that while specific legislative endorse-
ment or protection of such activity has been omitted, that it is implied
and inherent in the whole program.

That may not be very sufficient for a person in a specific local
situation.

Senator Scorr. In your view does the administration demand in
its package the mandatory elimination of Federal money used in
cited operations I

Mr. VILKINS. Does it demand the Congress pass legislation saying
that

Senator ScoTT. Yes.
Mr. WLVuINs. No; it makes no such demand. But here again, the

attitude of the administration has been made known on this matter,
and some of its actions in this field, on the periphery, I might say,
have tended to indicate its attitude.

.Senator Scorr. Is not, in your opinion, the exclusion of FEPO in
the actual package of legislation submitted, by merely incorporating
it by reference, something else which might be considered by the
Congress?

Mr. WImINS. We would like to see FEPC considered and enacted.
Senator Scorr. Does not this mode of handling FEPC in the

message, by giving it a sort of fringe or second-rate priority, en-
danger in your opinion the passage of a FEPC bill

• r., WILKINs. I don't know, Senator, whether it endangers the
passage any more so today than it has been endangered in the past.
I would say this is a very highly desirable, of course, FEPC. As we
all recognize, one of the root troubles in this civil rights crisis has
been the unemployment, the racially-imposed unemployment, 21,
times as many Negroes are unemployed as whites.

And while this is very desirable, I don't know that the failure to
include it in the package which we criticized at the time, endangers
it any more as I sayi than it has been endangered in the past. After
al the bill has been in Congress how many years?

Senator SCOTT. 1943..
fr. WuIINs. That's right. And it has been proposed and re-

proposed. Apparently the danger that has kept it in the limbo has
been constant and pervasive. I don't know that failure of the admin-
istration,to include it in a package has added to the depth of the
burial that it as received thus far.

Senator STTrr. Your description of the President's message is that
it was moderate and comprehensive. I was raising the question that
it might have been more comprehensive if the same pressure had been
included for FEPC as for other items mentioned.
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To thft extent I take issue with your description of the President's
message as compiehensivei because you have earlier oiticized it as
not beng comprehensive enough. . > . / -

Mr. WiLiNsE. I think, 'Senator-I am at a loss to recall my exact
phraseology at the moment-but I think if you will include the tail
end of that sentence, "the most.comprehenslve ever proposed by an
American Pr6sident" that it falls into its proper category;. ;

It doesn't say it is the most comprehensive civil rights bill that
should have been proposed. .

Senator SCOrr. That is a tribute to your care and use of the Eng-
lish language.

May I now cite four instances and ask you if it is not a fact that
these subsidies for segregation could in fact be ended by Executive
order? 't : :

First, grahts-in-aid fdt education: Federal money for construction
and operations of schools continues tO flow to 11 States which operate
their schools on n almost completely segregated basis. Out of nearly
$21 billion Federal aid to'education/ about 15 percent goes to con-
struction and use of segregated facilities.'

The recent Presidential order prohibiting discrimination in employ-
ment on grahtsain-aid construction projects sys nothing about use of
these facilities... : *

Should not that be secured by Executive order?
* Mr. Wx~rq N, SenatocScott, .we have presented a comprehensive

and detailed memoranduum in 401, going into all these areas, and
calling fov an acrpss-the-board :Executive order! of banning the ise
of Federae funds for the maintenance of segregation.7 Of opurse, we
believe it can be done, and,we continue so to believe. : -

Senator Sourr. I agree with you. I was trying to establish this
for the first time on the record, so far as I know, .

The second illustration is grants-in-aid under the Hill-Burton Hos-
pital Construction Act, Federal money for construction and operation
of hospitals. The separate but equal clause.written into the au
thoriezaion act may be un ostitutional on the basis of the 1954.segre-
gation decision, but the Federal Government has supplied over f$1
billion for nearly 4,000 hospitals sing 1947 and throughout sections
of the country the general practice is to follow discriminatory cus
toms in the operation of these hospitals. ' .

Colored patients have been segregated, if admitted at all. Could
not that be covered by Executive order, to correct that '

Mr. Wm~n Ns. We believe; so, and we have urged it. ,There are
others, of course, who, mantiin that there are certain,difflculties in
the way., But we con4tq. to belive that it could be, :

Senator Sor. The: third illustration is grants-in-aidi under the
orrill Act, Federall money ,for extension.;eeivoes inthe States;,.
,he separate.b t.equal ;rais ha beenawrittn into, the.at ainoe

1890. ;While this ,wotld. pperhps be tPrmed unconstitutional, this
also might bemet anid corrected by Executive orde r: ', '

,Mr(,a'WuImsa.,I tbink ,that is one of the areas that we cited
that coul becorrooted, -: 'h , -;,; * *:
, SenatorSomo And :. t oPourto one, grants and loan; under Area

Redevelopmet A tdmi ration i, iOver done fourth 'of AlA's loan
funds go to construction of public accommodations-hotels aitd

21-644---St. 1--44
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motels-whose operation may be discriminatory. Discrimination in
employment by ARA projects-North and South-is at present
unfettered, even though employment discrimination in construction
of these projects is now partially covered by the President's grant-
in-aid order.

The entire operation, ARA, could be classified by the total removal
of discrimination by Executive order, in my opinion. Do you agree
with that I

Mr. WILKINS. That we do.
Senator Scorr. Thank you very much.
I would like to go into other questions but the time limitation is

such, and the agreement with the Senator from South Carolina was
that he would give me the time to ask you now rather than to run the
risk of forcing you to return.

I have one statement to make. Senator Morton asked me to say
that he has had a long-standing commitment antedating these
hearings in his home State. He regrets very much that he is unable
to be present, and that hle would like to be here.

Senator MONRONEY. Thank you, Senator.
Senator Thurmond t
Senator TlnnioND. Mr. Chairman, Senator McGee said he would

take only 3 minutes and I am going to yield to him in order to accom-
modate him.

Senator MCGBE. I thank my colleague from South Carolina. I
express the thought that Mr.. Wilkins has said he is not a lawyer,
the acting chairman is not a lawyer, I am not a lawyer, and the
Senator from Vermont said he wasn't one. I don't recall in my
few years here so few lawyers being present to discuss so much that
involves so many people.

I am not sure that this augurs well or hot n aonor of my colleagues
who are members of the bar.

I have but one question that I would like to pt to' you, Mr.
Wilkins, because it returns again And again in my mail that I
receive not alone from Wyoming buit from all over the country,
and that is the issue, involving private property rights. It is sur-
prising to me the number of our citizens who continue to raise this
question:

Does this not stand in violation of whatever doctine of protection
of private property rights that we have sought to adhere to in this
country

You alluded to it on page 4 of your testimony.
Mr. WnILINs. Senator McGee, I can only repeat what seems to me

at least to be a very clear position, and that: is that no one in this
country who operates a public business, a business catering to the
public, inviting the publio in, either by advertising or other means,
has a tight t',discriminate between the citi'te~ of this country who
live here and pay taxes here and who have right to enjoy the serv-
ices of this country
SIt is true, of course, that we have built up under our system of gov-
ernment and economics a vast private property, private industry, pri-
vate'enterprise system, Some of the revelations in recent yeatr have
surgesfid'that ssome ,of the enterpriee i not so8priVate as it is
<iollsi~e l ^ * *: * ** : ,*** *.' ^ ' "**. ; -iI-

674



CIVIL RIGHTS-PUBLIC ACCOMMODATIONS

But no one has ever suggested that a business has a right, some
sort of an inherent right, to stand at the door and say this customer
may come in and the other must stay out.

Only certain general restrictions that apply to all people may be
applied, as disorderly, drunk, and so on and so forth, and even then
our so-called private businesses bend over backwards not to offend
even those who were drunk and disorderly. They handle them with
extraordinarily tender care under many circumstances.

So that while we understand this feeling that you have seen re-
flected in your mail, we don't feel that it has much validity with re-
spect to differentiation between people on the basis of color.

I recall in your section of the country-I don't think it was in your
State-some years ago I went on an automobile trip to California.
In Utah Salt Lake City, which is renowned for many things, my
wife and I found ourselves unable to get a cup of coffee and some
toast for breakfast before we left Salt l ke City.

We were right under the shadow of the temple in Salt Lake City,
a restaurant on the main street, or near the main street, and yet we
were told bluntly that they didn't serve colored people there.

We drove in a good deal of anger and frustration and I am afraid
at a great rate of speed across the Salt Lake flats and we came to the
neighboring State of Nevada, which of course doesn't have many
temples, only the temples of chance, and which has what some people
describe as a wide open atmosphere, a great tolerance for the weak-
nesses of human nature and their enjoyment.

The first restaurant we went to in this sinful State welcomed us
with open arms and made us at home. We found bacon and scram-
bled eggs and coffee and toast and all the things that go with a
breakfast.

I began to doubt then whether the evil people were as evil as they
had been pictured, or the holy people as holy as they had been
pictured.

So that this public accommodations thing, it seems to me, no one
has the right to stand at the door and say, "This man may come in
because he is the right color but this one must stay out because ie is
the wrong color." No mantle of privacy or private enterprise in our
opinion can justify that.

.Senator McGEE. I must say that I am inclined to agree with you
on this. I think this has been a problem throughout our history.
Our founding fathers were plagued with it to a very large measure.
They talked about natural rights and inalienable rights when they
couldn't find the rights in English law.

Mr. WIIKINS. That is right.
Senator McGEE. It bothered those who wrote our Constitution the

same way. But we have written a record where private interest
is sacred and is to be protected as long as it is consistent with the
public interest. I think the same thing must be said for private
rights when they come into conflict with human rights, even though
it is not always possible to find the particular clause in the statutes
where it is spelled out that carefully. I think this is one of the
things we tend to overlook in our days of material affluence. That
is, what has happened to this very intangible but very deep-running
concept of human rights
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SI am rather discouraged myself at the ease with, which some of
our people, for material reasons would tend to sweep some of these
things under the rug because they can't see it spelled out in literal
black and white language. :

I want to thank you very much, Mr, Wilkins.
i Mr. War Ns& Thank jou Senator.

Senator T OR3iOND. 'Mr. Chairman.
Senator MONRONY. Senator Thurmond I
Senator TiURXOND. Senator Hartke says he wants 1 minute. I

am going t6 give him a minute and a half,
Senator HArrTK. Your generosity overwhelms me, Senator.
Mr. Wilkins, on page 6 of the bill is a section which provides

coverage of such place or establishment that substantially affects
interstate travel. Under this provision do you feel that'the so-called
small coffeeshop, for. example, on the road, would be included or
excluded
.Mtr. WitxKN. I don't see how it could be excluded, Senator. ' A

ooffeeshbp on the road lives by the people who go down the road.
They could be, as mahy have been, presumed to be in interstate
travel as long as they are on this road.

I would say it certainly would include such a coffeeshop.
Senator LHAxrKE. As a lawyer, with deference to my professors,

I think the problem heie is the term "substantial" which creates
a real problem, and I don't think there is any question that this
would have to be interpreted. I was wondering whether you
considered the police . power provisions rather than the interstate
commerce provision as the more effective approach.

Mr. WIniss. Senator, I am at a disadvantage; of course, since I
am not learned in the law. Answering your questions the mere
mention of the police power of the State brings to mind certain
images that are not pleasant. I understand in a broad sense what
the police power means, it means keeping of public order and so
forth.

Senator HArKE. I am talking about the 14th amendment
provision.

Mr. WILKrTs. That is right. We would want to secure a maximum
coverage, and I would think if any coffeeshop wanted to go to court
to prove that it did not come within the substantial provision of the
language of this bill, if it should be adopted in that fashion then it
ought to be free to do so and to attempt so to establish. I would
imagine that others would take a differing view, which accounts for
the proliferation and affluence of your profession, because people do
differ.

SWe would certainly contend that this was substantial.
Senator HARrKE. Thank you, Mr. Wilkins.
I thank Senator Thurmond for his courtesy.
Senator MonooNrY. Senator Thurmondt
Senator TntriRiox. Mr. -Chairman. Senator Bartlett: has an

engagement nnd has asked me to yield for a mifiute-and-a-half and I
nov do " i .

;.:Senator BRAnrri ,. Not 2 minutes t
":Senator TnrMOND. Mr. Chairman, I will increase it to 2 minuteQ.
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Senator BArrrErr. Mr. Wilkins, Senator Scott has explined' to
you why Senator Morton cannot be here. I suggest the meilber of
the committee who is really going to be sorry that he wasn't in at-
tendance is Senator Cannon of Nevada.

Mr. Wilkins more than one witness who has appeared before
this committee hlas said that if the public accommodations section of
the bill is adopted, that many business establishments which now
provide only segregated service will face economic hurt or perhaps
economic rlun.

Will you please comment upon this
Mr. WILKINS. Senator, of course I can't estimate what will happen

to some businesses, or all business. But I would suggest that these
fears are exaggerated, except in certain areas.

I hesitate to join in committing us to the theory that the American
people lack the ingenuity to adapt, themselves to a new situation.

It seems to me that a week or 10 days ago, within the last week or
10 days, the Wall Street Journal had an article which tended to indi-
cate by such coverage as they gave it, that businesses which had de-
segregated had not lost any volume, and had not suffered loss in
profits.

I just can't believe tlat the American people cannot adapt to a
new situation, especially one based upon human care of the human
being.

I can understand it would be a great shock, and I can understand
the proprietor of the coffeeshop mentioned by the Senator. I can
dhderstand that this would be a change that their grandfathers and
their fathers didn't know about and that they themselves had never
experienced. But Senator Bartlett, a good many southern white
boys went into a nonsegregated Army and Navy and Air Force in
the last 5 or 10 or 15 years, and this was a great shock to them. But
they survived it, and a good many of them survived it and went back
home to say that they felt that their old ways had not been good.
Some weht back home saying that we should have the old system.
They had had some unfortunate experiences with Negroes in the
service. But by and large, these young white boys adjusted to this.
And I am convinced that American businessmen will adjust to this.
After all, it is the right thing to do.

Sometimes the right thing, in the long run, the right thing in busi-
ness pays off. It is only the wrong thing that pays off in the short
profit.

Senator BARTLTT . Thank you very much, Senator Thurmond.
Senator MONRONEY. Senator Thurmond.
Senator TnumaroND. Mr. Chairman, my friend, Senator Hart, has

asked for 8 minutes. I ield to him.
Senator MONRONEr. Senator Hart.
Senator HART. Mr. Chairman, I did ask, and I am grateful that

the Senator from South Carolina granted it. I developed a feeling
that perhaps I ought to reserve my time. I just want to acknowledge
that I thought the presentation of Mr. Wilkins was a moving and an
eloquent one. I was struck with the simple power of his,language.
I have never heard a statement that struck me as more moving.
I am very proud of the performance of Mr. Wilkins and proud also of
my father. My first membership in the NAACP was purchased for
me by him when I was in high school.
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Thank you.
Mr. WmINs. Thank you, Senator.
Senator MONRONEY. Senator Thurmond.
Senator THURMOND. Mr. Chairman, I don't believe there are any

more Senators to request time, so I guess I may proceed now.
Senator MONRONEY. Surely. As ong as you wish.
Senator THURMOND. Mr. Wilkins, did you know that when I was

Governor of South Carolina I led the movement to repeal the poll tax
as a prerequisite to voting and recommended this to the State legis-
lature, which submitted it to the people who acted favorably and then
ratified it?

Mr. WILINs. I did know that, Senator Thurmond, and we were all
glad to see you take leadership in that point,

Senator THURMOND. Did you know when the question came up as
to removing the poll tax and passing an act of Congress that I op-
posed that because I felt it was in violation of the Constitution of the
United States, although we had no poll tax in South Carolina

Mr. WnaINS. Yes; I was aware of your views on that matter also.
Senator THURMOND. There are certain goals that are desirable, but

we must preserve the Constitution. Do you not feel that it might be
a wiser course here if you advocated amending the Constitution to ac-
complish what you want, rather than to try to accomplish it by an
act of Congress which a great many of us feel would be unconstitu-
tional?

Mr. WIKINS. Senator, I am sorry that I can't agree on that. I
feel that the Congress has legislated in a vast number of fields.
Some of them offering, as Senator Monroney said, challengeable
bases. But the Congress has always acted when it felt that there was
a crisis, or when the Constitution was being violated, and when the
Congress of all the people should act.

And we feel in this area that the Congress should not wait upon
the slower process of a constitutional amendment which in effect
amounts to passing the problem on to other legislators in the States,
subject to a great many other pressures and problems, and unable
therefore to focus on the national aspects of it as the Congress here in
Washington is able to do.

Senator THURMOND. Do you object to following the procedure of
amending the Constitution because it is slow and would take several
years to accomplish

Mr. WILKINS. Not at all.
Senator TIUR MOND. Or do you feel it is unnecessary to take that

course
Mr. WILKINs. Not at all. I don't object to the process of amend-

ing the Constitution. But the immediate question that occurs to me,
and to all others who are situated as I am, is, Why should this process
be subjected in this area when the Congress does not hesitate to legis-
late in what might be called related areas, or even in problems that
do not have the urgency nor, as we see it, the constitutional basis for
action presented by the present issue?

Senator THUi MOND. Even'though the Congress may have acted
in some fields where the goal was felt desirable, if they did not act
on the basis of the Constitution would you advocate that they act
here on a subject that might not be on a constitutional basis simply
because they have done that in the past?
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Mr. WILKINS. Oh, Senator, I do not suggest that in the past the
Congress has acted in any matter, consciously and deliberately, in
ignoring the Constitution. And we do here suggest that this is
a constitutional matter, that the Congress has a right to act here,
that there is basis for it in the Constitution. And we are unable to
agree that action by the National Legislature in this field would, in
advance, constitute an unconstitutional act.

Senator TIURMOND. You referred to Al Capone, and that it was
necessary for him to be apprehended for violating income tax laws
since they were not ible to catch him for violating the law in other
ways; they got him on a technicality. Are you suggesting maybe that
this law should be passed although it is on a technicality f

Mr. WILKINS. r don't think that was the context in which the
question was asked, Senator. I am trying to recall the exact language
now.

Senator TjURMOND. I got the impression that you felt that the
goal was worthy and to accomplish that goal, even though they did
it by a technicality-

Mr. WIiIwNs. No, no. I recall now, sir.
The question was, Do you not feel that the commerce clause base

was too narrow to accomplish the objective.you have in mind?
Wouldn't it be preferable to place this on some other base than on
the commerce clause Would that not be preferable?

And I used the Al Capone illustration only to say that any. legal
base, narrow or wide or medium, will do when you wish to ac-
complish a constitutional objective. And therefore whether the
commerce clause was a narrow base or a narrower base that the 14th
amendment basis, we wanted to see it used in order to alleviate and
correct, even if only partially, the evils that we conceive to be in
existence.

I don't interpret that, I am sorry, as believing that this is a mere
technicality that we wish to employ, because it. does have a constitu-
tional base.

Senator TirURMOND. Would you want the law passed if it requires
a technicality to do so

Mr. WiLINs. I don't believe that any of this legislation now be-
fore the Congress is based upon a technicality. I would want to see
the law passed for the reasons that it ought to be passed, and not on
a technicality.

Senator THURMOND. -You referred in your statement to quotas, that
you did not feel that people should be placed in the position on a
quota basis because of race, I believe. I presume you mean in govern-
ment as well as in private business, do you not

Mr. WLKINS. Yes. I don't believe in a racial quotas as such, pre-
determined and announced. I regard them as restrictive.

For example, for a job in a certain Government agency, there might
be 10 Negroe qualified for the job, and if there are 10 vacancies,
our position is that all 10 should be employed, and that they should
not be disqualified because it would add 10 Negroes to this agency
whereas the quota system would accommodate only 3 Negroes.

Similarly' if there are no Negroes qualified to function in a
particular agency, we wouldn't say ybu should add three because
three is the quota for that agency. We don't believe that they

679



'680

should ,be.hired' :od a racial basis, and we don't believe they should
be disqualified because of race. . .m , fi 1K ,
i Sefator fl'nHUosm o. S6 your organization is iot one of the groups

.that is fosteingi the quota idea l' ; . - .
o, Mr:. Wn~xNs. We1have never, sir, and we do not now today; foster

Senator THURMOND. I want to commend you for that position.
*Some, of course, as you know, have taken other positions.

:Mr.Wnixris. Yessir. '
, ,Senator THtmMOi.D Would you favor on the civil service rolls
going down,' passing over whitepeople who were. next in line and
going down the list ahd pulling out Negro people who weie further
down the list for positions t . . .
*, Mr. .WmInNa. SeBator, I-don't thirik people ought to be deliber-
ately skipped over if they have earned a place on a list. But let
ie sayi this: As you' know, as I recallthe system in civil service

i s been to have a certain number of eligibles at the top of the list
from which appointments can be made, say three or five.

Let's say it is three; if there are two white men and a Negro, one,
twd, three, and two vacancies occur, ardc th .two white men are
elected;iwhich is legal under the system leaving the Negro there;

then the list moves down with the Negro stilllthere, and say with two
other white men now joinitighim as the tbp three;! ,And two other
vacbnr)les occur, and the two white men are selected and the! Negro
is still there ? this is' not the kind of. selection that we approve of
iuhder the civil ervlce yiteiA. :
S'But'e cittainly:don't approve of going down and getting a Negro

who 's; N . 18- and appointing him over a~ white man wholis No.
,, or No.'6 orNo.- 5, as thd case may be. 'We 'wouldn't want that
done to a Negro in that position, and we don't want it done to a
white man. ;
' Senator Tnir6wIOND. In view. of what you say, I presume then

you-would not approve of what happened out in Dallas, Tex., where
'they: passed over'40 oir 50 White peoPle',i' orderto' g6 down and
put on top several Negro supervisors.

Mr. WT .krns. Senator Thurmorid, I'woild~have to know'a bod
deal more about the Dallas operation than I know now in order to
pass off a quick--I bm stating the general proposition of what we
believe in. I must say this, sir: The system that has been' in operation
foi:so long has' worked to the continued and/continuing disadvantage
of the Negro applicants and workers to a:degree that many of them
have been kept ddwsi arbitrarily on' a racial basis when they deserved
to move forward. .

-If it is true in the Dallas episode-and I am not familiar with 'the
details-if it'ii trues that it was determined by someone in author-
ity, either there or in the regional office or in thePost Office here,
that therelhad been number of Negroes continuously passed over
'for a nuniber of -years and allowed to remaih in the lower echelon
when their Ishould have benhipromoted, and if it is how determined
that as of today w6 will each down and get these men and correct
the inequity that has bkisted over 9 years I couldn't disapprove of
that uider my general formula. :. . ::

CIVII/RIGIHTS-PUBLIO ACCOMMODATrONS



CIVIIRIGHT8--PUBLI0 ACCOMMODATIONS

Senator TmURMOND. So I understand from what you say that you
would not favor passing over'white people and g6ing .down and get-
ting Negroes and putting them at the top just in order to ace
NegroesnGoverhmentf? - ' .:. ',; ....' .:.:* T * -:

Mr. WumNes. That is the general position. And of course it would
be modified by whatever specific instance or specific history there
might be. . " '

The instance I have just given of the supposition in Dallas is that
these people did not belong, say, in Nos. 20, 21,and 23,'or they loig
ago had earned the right to be supervisors, and belatedly they were
now:being given their jdst dues. . In those circumstances my general
statement would not apply. .

Senator THROND. If that were done in the social security system
as complainants have alleged, or in the Veterans' Administration, as
complainants have all egod, or in the Post Office Department as com-
plainants have alleged, then you would not approve of such action?

Mr. W mNILxNs I would have to have the full facts, Senator, in each
case. '

Senator THURMOND. Mr. Wilkins, in your opinion do the owners
of private business establishments, in the absence of a State statute
or city ordinance to the contrary, now have the legal right to refuse
service to! whomever they wish, regardless of their motivation I
., Mrn WILfus.'N I:doh't think so. I dori't think a proprietor of a
public business has the right to say that he is running a sort of little
establishment in his living rooin. He is n6t doing it Hie is catering
to the general public. He is inviting them to come in.' He takes an
advertisement m the local paper, he advertises' over: the local radio
station. And if the public comes in, all kinds of people come in.

SSenator, there have been black people in this country for 344
years, and everybody knows that they are likely to walk in. So ihen
they do, you can't tell them, in bur estimation, "I meant everybody
except you."

Senator THuJRMOND. So you feel that any private business estab-
lishnient which refuses to sell or serve to anyone is violating the law
now

Mr. Wu LIN. Yes; I feel he is violating the law, and I also wbild
like to submit,that the designation of such people should be the
proprietors of privately owned businesses, not private businesses.
They are not private in the sense that we think of our homes as being
private, or our private associations. These are public.

Senator TinURMOgD. Are they violating a national law, a State law,
or a ity ordinance?

Mr. WuLmxs. It is our view, of course, that they are violating, if
not a specific ordinance, they are violating the tradition, custom
morality national policy-riot only the national policy politically and
morally but a sound economic policy. .

It is the public business that caters to only part of the public; The
only differentiation he should make is in the quality of his goods and
the class of the public that he attracts. If he wants to sell $50 shoes,
then obviously people who want $7.50 shoes won't come in.

Senator THi-No6x. Do'you feel that they are violating a law for
which punishment can be given I
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Mr. WIINs. I am not sure. If there is no law, Senator, no
penalty is attached. But they certainly would suffer the penalty of
public disapproval.

Senator THURMoND. Would you cite the law today that a person
violates if his private business establishment refuses to serve some
person?

Mr. WmKINxS. I think he violates the moral law. The reason this
provision is before this committee, the reason the public accommoda-
tions provision has been proposed, is because it is desired to incor-
porate what a great many people, the vast majority, recognize as a
moral compulsion into a statute. In fatt, that is where most of our
statutes originate.

Senator THURMOND. Is he violating any statutory or constitutional
law if he refuses today, in a private business, to serve someone?

Mr. WILINS. I would think that he is violating the whole spirit
and letter of the Constitution.

Senator THURMOND. Do you claim that in spite of the fact that a
similar statute to the one now being considered by this committee was
declared unconstitutional in 18831

Mr. WILINS. Senator, that is a long time ago. The country has
grown a great deal since then.

As a matter of fact, some of the laws that were declared to be un-
constitutional or constitutional in those days have Leen thrown out,
as you know.

Notoriously, Ples&y v. Ferguon (1896) has been completely re-
versed, as indeed have been a great many others, although the discus-
sion has been that Plessy was a sort of unique reversal It was not
at all.

Senator THUnRMOND. We had the Bible in 1883. It has not changed,
has it

Mr. WILuINS. No; but the people who interpret it and who act
upon it vary a great deal.

Senator 'ThIwRMOND. We had the Constitution in 1883, and it
hasn't changed on this point has it? And there has been no inter-
pretation changing it, has there?

Mr. Wi~INs. Now, Senator, the Constitution hasn't changed, but
the courts change, and people change, and conditions change, and
the world changes.

Senator TImURMOND. Can you tell me any interpretation of the
Constitution changing the decision of the Supreme Court in 1883
decl:.ring a statute similar to this unconstitutional ?

Mr. WIIKIN8. I don't know of any, and my history on the law is
very short. But I would say this: that if it were seriously advanced
that this 1883 decision remains in effect today, I would suggest that
it would be challenged promptly, and perhaps overturned.

Senator TIrUROND. Mr. Wilkins, in the absence of a State statute
or city ordinance to the contrary, do the owners of private business
establishments now have the legal right to determine who shall and
who shall not enter and remain on their business premises?

Mr. WILKINN. I don't see that they have. That is, Senator, I am
very careful to limit myself to my own field. That is, they cannot
do it on the basis of race and color.
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Senator THURMOND. If a person is refused permission to enter on
privately owned premises and enters nevertheless, or refuses to leave
the premises after being so directed by the owner, is not the entry
or refusal to leave a trespass, and as such a breach of the law?

Mr. WILKINS. We don't believe so. We are challenging that
concept in the courts in a half dozen instances. Cases are on their
way now to the Supreme Court interpreting this concept of trespass.
We contend that where it is used on the racial basis, and not used on
any other basis, that it isn't actually trespass; it is enforcement of
a racial restriction which we maintain is forbidden by the Con-
stitution.

Senator THURMOND. So you do not think it is a trespass for one
to enter upon the private property of another if he is asked not to,
or to refuse to leave if he is asked to do so?

Mr. WILKINS. By "private property" you mean store or com-
mercial establishment

Senator THURMOND. Any private business, whether it is his home
or store, barbershop, restaurant, or whatnot.

Mr. WILKINS. Senator, I don't see how we could include homes
in that. They are not businesses. Every man has a right to defend
his home and keep out whom he pleases from his home. But he
doesn't have the right to set up a store on a public street and open
the doors to the public and then to discriminate on the basis of race.

Of course he can keep anybody out of his home.
Senator THtRMwNt). Suppose a lady has a beauty shop in her home.

She is the 6nly operator. Would she have a right to exclude whom
she wants to

Mr. WrLKNs. Would you say-is that a part of her home or is that
a business? If it is a business then we maintain she cai't exclude
people.

Senator THURMOND. It is a home, but she has a beauty shop in
her home. And suppose she orders--

Mr. Chairman, I ask that order be maintained.
Senator MoNRONEY. The Chair would like to remind the audience

that they are here as guests of the committee, and that the business
of the committee can be greatly expedited by showing no approval
or disapproval of anything said by the witnesses or in the questions.

Senator Thurmond.
Senator TInURMOND. If she has a beauty shop in her home and

has one room set aside for it, do you think she would have a right
to exclude anyone she doesn't want to serve there?

Mr. WILKINS. This is a fine distinction, Senator. Probably she
could get away with it. I wouldn't undertake to say that I would
fight my way into her home in order to be served in her beauty shop.

I mean by that-
Senator TnURMOND. Mr. Chairman, I would ask that those who are

expressing themselves in a way that is against the rules of this com-
nittee be excluded if they continue.

Senator MONRONEY. IThe Chair would remind
Senator HART. Mr. Chairman, I laughed at that answer, and I felt

myself wholly in order. I think that the Senator burdens the record
with the comment that, on the reading, might suggest something
that isn't in the atmosphere here today.
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Senator THURMOND. It. is very strange that when the witness
answers there is a hearty laugh on the part of a great, many of the
people in the rear. The Senator from Michigan knows that. And
the Senator from Michigan knows it is against rules of this commit-
tee to have any reaction on the part of those present.
SSenator HART. We have been arguing about changing human na-

ture, Senatori But I don't think we can do it in this area. I though it
was an amusing remark, and I laughed, and I am up front. I am not
offended by those in the rear who felt the same way.

Senator TIHURMOND. I haven't called the Senator's hand becnuso
he violated the committee rules. Bv't I do think we ought to enforce,
it with the public generally.
. Ser.ator HAr. I think we are talking about a nutty rule, if that
is the suggestion.

Senator MONRONBY. The Chair, while impressed by what was said
by the members of the committee, asks the audience to show no ap-
proval or disapproval. This is a very important subject. We are
reaching for facts and information aid it would be better to have
this come without any indication, through laughter or other means,
of the witness' answers, which the Chairs finds perfectly proper and
very temperate, to the questions which the Senator from South Caro-
lina is entitled to make.

Let's keep this the way it has been. I think it has been verywell
conducted. We won't have to worry about points of order if the
audience will just remember they are guests of the committee, and
will expedite these hearings by remaining in silence as the ques-
tions are going forward.

Senator TIUROND. Mr. Chairman, I was told that the room would
be filled this morning with people who were sympathetic to this bill.
And I was just waiting to see if that were true. And from the re-
action of the audience i-see that it is true. :

But it is their duty to keep quiet. They are guests here. I hope
the chairman will enforce the rule strictly.

Senator Scomr. Mr. Chairman--
Will the Senator yield
I think it fair to point out that the country is filled with people

who are sympathetic to this bill, too.
Senator TiURMOND. I am afraid that is the Senator's opinion, and

not the opinion of the people of the United States.
Mr. Wilkins, do you feel that a one-operator barbershop now would

have to serve anyone who would go to his shop Or do you feel that if
this bill is )passe he will have to do so

Mr. WIxLKIs. I think he will have to obey the provisions of the
bill, Senator, as passed.

Senator THURROND. Do you think this would cover a barbershop
that had only one operator

Mr. WILKIN. I think if the bill as passed covered a one-operator
barbershop he would have to obey it.

Senator THURMoND. Does the bill cover a one-operator barbershop
Mr. WIKiNs. I think it covers all places of public accommodation.
Senator T mIuRMONn. Do you think it would cover a small restaurant

that seated only six people at stools?

684



OIVIL RIOHTS--PUBLIC ACCOMMODATIONS

Mr. WILKINS. I would say it would cover any restaurant if it
covered two people at stools, if it were a restaurant.

Senator TUloMOND. In other words, you feel this bill covers every-
body who sells to the public f

Mr. WuauxNs. Senator, we would hope that it covers everybody.
The previous question suggested tlat there might be some limita-

tions on coverage under the present basing of the bill and under its
language. What we on our side of the table shoot for is absolute and
complete coverage. We don't believe that anybody ought to walk
into any public establislunent in this country offering services to the
people and be refused because of his or her color, whether it is
a 1-chair barbershop or a 50-chair barbershop.

Senator TIIUn oND. You understand, of course, since this bill
springs from, or the basis of it arises from the interstate commerce
clause, there would have to be a burden on interstate commerce.

Mr. WILKINB. Yes; I understand that this provision offers certain
limitations. I am speaking only--your questions were directed to-
ward specific situations, irrespective of the basis of the law. I am
trying to stay within the limitations of the act.

Senator THuRMOND. Mr. Wilkins, suppose a man operates a
restaurant. He has a garden d and farm, He grows all of his prod-
uce; he buys nothing from out of.the State. All of his customers
are from the town. Do you think that this bill would cover himt
Or would he have the right to exclude someone if he wanted tof

Mr. WlaIN.ws He would have the right to obey the provisions of
the bill, And if the provisions of the bill did not cover him in all
of his activities in the maintenance of his establishment, then he
would obviously be outside of the coverage.

I only ask that whatever form this bill is passed-and we hope
it will be passed in its maximum form-that all people subject to it
will be held accountable.

Senator TIURMON.p ..' understand that .I am asking if this bill
would cover the type caqo Iust. mentioned.

Mr. WnaILIN. Senator, it seems to me that would be up to the
Senators to determine, and the lawyers and interpreters of the com-
merce clause.

Senator TIURvaOND. Suppose lie opened himself to the public but
he didn't buy anything in interstate oommerce, no goods whatever.
He produced it all oni is farm and m his garden. And those who
patronized him lived in the town where he operated the restaurant.
There was no interstate trade.

Would this bill cover himt
Mr. WILKINS. Senator, I think this is one of those hypothetical

questions to which I referred in my testimony. I would say that it
is one of those that would have to be determined by you on the floor
in defining the terms of the bill that you would act upon. It cer-
tainly would come out in the legislation as passed.

If this gentleman in truth grew all of his vegetables in his back-
yard or his nearby plot, and if lie in truth catered only to the towns-
peoplet and no outsider came from afar to partake of his fare, then
he might not be covered.

Senator TURMOND. Then he could turn down anybody ho wanted
tot
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Mr. WILKINS. Anybody who applied who was not a member of-
who lived in that town; let's say.

Senator TImURMOND. Mr. Chairman, the bell has rung. I raisee
the point.

I might say I have only gotten started with the testimony of the
witness. I presume he will come back tomorrow and complete his
testimony.

Senator MONRONEY. Would the Senator suspend for one moment ?
We have other witnesses scheduled for tomorrow. It may be

necessary to work out a return that would be convenient for the
witness as well as for the committee.

Would you be available tomorrow t
Mr. WI.KINs. Senator, I could.
Senator MONRONEY. Would it be more convenient to take you

later?
Mr. WILKINS. I am going to be here on Thursday at 2 o'clock. I

am scheduled at 2 o'clock for the House Judiciary Committee. I
could come Thursday morning.

Senator TIITUMOND. Mr. Chairman, almost the full 2 hours, not
quite all, was spent in hearing one side. I have some rather pene-
trating questions which I would like to propound which will bring
out the other side of this case, I hope. And so I would request that
the witness be returned and that I be given an opportunity to con-
tinue, if not tomorrow then some other date.

Senator MONRONEY. The Chair would suggest that, subject to the
approval of the chairman of the committee, we schedule Mr. Wilkins
for 9 a.m. on Thursday morning. In that way we will be able to
accommodate Mr. Wilkins and perhaps the other witness as well.
If necessary, we might even split the testimony so Mr. Wilkins can
be excused nd the other witnesses could participate in part '.f that
time.

Senator THURMOND. I wish to thank the Chair.
Senator MONRONEY. Will that be agreeable
Mr. WILKINS. Very ood.
Senator MoNRONEY. The committee will stand in recess until 9:15

tomorrow morning in this room.
(Whereupon, at 12:04 p.m., the committee was recessed, to recon-

vene at 9:15 a.m., July 28, 1968.)
O
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