
C. Civil Rights Act of 1964
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Congressman James Corman, 22d Dist. California -

[

k. Regarding the subpoena power the congressman wants information and

details concerning the subpoena power and the precedents for it. He also

r, wants specific reasons as to why there was a change in the language
concerning the subpoena power. He noted the power while it would extend

within a 50-mile area could cross state lines. He was partly concerned U

after learniag the reasons for the change in the bill on this point.

5. The congressman also wants back-up information on the advisory committeed-

He specifically requested guide lines to be used by the advisory committees.

In this connection he mentioned something that did not have any meaning for

me but may for someone else. He stated that recently an advisory committee

or commission in Utah had taken certain action and now there was a question

as to whether the actions taken were proper. He indicated this might

become a problem of concern.

6. He further noted section 501 of the bill and section 10-1 4f . He

wants to know why these provisions were added and what the reasons were for

doing so.

7. On title VI he wants specific examples of how 
this would be implemented

oQ

'fEE'Spoke to Congressman Corman together with his legislative assistant,

Bob -ator. Congressman is a member of the Judiciary Co-mittee and at a

recent meeting he had titles V and VI assigned to him. He is apparently

a floor 3,eader on these titles or on one of them. The congressman and his

legislative assistant gave me a long list of information 
which they want

furnished and questions which they desire to be answered. 
The congressman

indicated that he expected assistance from the department and when I

arrived he had expected someone from the Department to have contacted him.

Apparently someone else has been in touch with him 
since he expected o

someone from the Department to furnish him with a large batch of information

of some sort. I gave the congressman my phone number as a contact if 
he

wished further information but stated that I would try to get him a

direct contact in the department who could answer his subsequent requests

for information. The following lists the information desired by Congress-

man Corman:

1. When the Civil Rights Commission made its original recommendation 
on the

cut-off of federal funds, it was set forth in a report which 
contained a

great deal of material annexed thereto. This material established various

kinds of back-up information on the recommended cut-off. 
The congressman

wants a copy of the report together with all of the extensive back-up

material.

2. The congressman wants a copy of each annual Civil Rights Commission

report since 1957.

3. The congressman wants a history of section V since 
1957- In other words

a history of the Civil Rights Commission and how many 
times Congress has

taken action extending its life.

.~ LC )
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*zn other words assuming there was a failure of negotiations of voluntary

-o mpJ ance o woul te department take action. W ca areofhe various
alternative ways of taking the action. How would the cut-off work. For

/ example he stated suppose one county was administering a school milk

program in a discriminatory manner. Would the entire state be cut off,

Just the county, a part of the county etc.

8. Again on title VI he wants some clarification of the extent of
Judicial' review. He thinks'the review is a review of fact only and

not a de novo review but is not certain.

Lastly, he asked fora list of the member .of the Civil Rights

Commission and the staff director together with some biographical

information on them.

Congressman Corman is of course extremely well acquainted with the

various provisions of the bill and his questions assumed a detailed

knowledge of the bill. For this reason it is suggested that he should

be contacted directly by someone who might be called an pert on te of
bill inasmuch as many of his suggestions concernedetails

the bill.

1k
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-March 12, 1964' -

HEMORANDU4 FOR TilE DEPUTY ATTORNEY GENERAL

From Burke Marshall

This' a-fternoon I brief Senatora Clark and Senator Case

on Title VII. The following matters came up on it. -..I gave

commitments to the Senators for memoranda dealing with each

point: 
";* . .

. -(1) A memorandum on the constituttollity of -the prb-

visions regarding records inspections. 
For.Senator vCison

purpose this should include an analysis 
also of the,provisions

which afford protections against 
burdensomenlC, and a com-

parison of the records keeping and records ina. cton provis.one

with thoa contained in existing laws, such as. the Far Labor

Standards Act, the Food and Drug Act, the 
Income Tax and

the like. If possible,- we should give him 
statutes which aro

more stringent in this respect but 
which were supported by

Southern Senators and other Senators opposed 
to Title VII.

" The x;,emorandumn .should also include informa.~tionl on the exprr;

- ce of the President's Committee on Equal Eployonlt

Opportunities in regard to record. keeping and their reporting

requirements.

(2) Senator Case would like us to attempt to get the

views of the state and municipal Fair 
Enployment Agencies as to

whethqor not the onactmuni.of Title VII will interfere 
ith

their functioning. Presumably it will not, and obviously the

question should not be asked 
unless we can expect favorable

answers..



(3) Senator Case would like: consideration 
to be givon

to whether the Labor Management Relations Act should 
not be

amended to take up appeals based on racial considerations 
and

unlawful. practice in union elections. 
He said he discucjscd'

this with Archie Cox in 1961. I understand that the ~IILTfl

has already taken some dteps in this 
direction.

(4) A memorandum on the question of whether the 
pro-

visions for judicial review in S'ction 
603.'eet. the conotitu-

tional requirement of a case or controversy.

(5) A memorandum on why the liinita.ione on Section 602'

do not affect the President's 
Housing Order or hio future

ab i.ity 'to extend the Housing Order.

(6) A memorandum breaking down the rnDponeibilitiosO

the various agcies which will 
do civil rights work in .the

future the Civil Rights.-Diviion, the Civil Rights Coioion, -

uEqual E ployment Opportunity Cor ission, the Pro -nid ntn o

committee on Equal pfloym ft dOpportu ityo ud Community Rolwti n

Service. "The puirpodre of the memorandum should bo to rho::, 'if

possible, that these agencieo''are all neceanayy, and Co

overlap each other.

week.
'These memoranda should be ready by the middle of noxt

Could you have them assigned 
out?

- 2..
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1. Charge: The civil rights bill was railroaded through

the House Judiciary Committee. Moreover, not

one Senate Committee has had an opportunity to

consider the measure.

Answer: A subcommittee of the .House Judiciary Committee

held 22 days of public hearings on civil rights

bills between May 8, 1963 and August 2, 1963.

During this period it heard 101 witnesses, in-

Sc.luding 2 Senators and 26 Congressmen. It re-

ceived an additional 71 statements front interested

parties. The hearings and statements run some

2649 pages of printed record. In addition to

the public hearings, the subcommittee studied

the bill for 17 days in executive session. The

full Judiciary Committee considered the bill in

executive session for 7 days. The House Rules

* Committee held 9-days of public hearings and

took testimony from 39 witnesses, covering 518

U

ATTACKS ON THEf CIVIL RIGHTS BILL
MADE BY SENATOR T1URMOND IN ;

DEBATE ON MARCH 17, 1964,
. AND ANSNIEiRS THIERBTO
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pages of printed record. A subcommittee

of the house Labor Committee heard 33 wit-

-neses in 10 days of public hearinC. cover-

ing 557 pages of the printed record on a

bill tp prevent discrimination in employment

upon which Title VII of the present bill is

in part based. The House of Representatives

debated the bill from January 31, 1964 to

February .10, 1964. Each title of the bill

was debated separately and thoroughly. 155

amendments were submitted, of which 34 were

adopted.

The Senate Committee on Commerce held 22

days 6f hearings on. S. 1732, a bill dealing

with discrimination in public accommodations.

It heard the testimony of 47 witnesses, tool

81 additional statements, and compiled a

printed record of over 1500 pages. The Senate

Labor and Education Committee held 7 days of

hearings on S. 1937, a bill to prohibit dis-

crimination in employment, heard 55 witnesseS,

and supplied a record of 578 pages.

U
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'thuss there were a total of 70 days 
of

public hearings, 275 witnesses'were heard,

and 152 statements filed. There are almost

'6,000 pages of printed record 
discussing the

provisions of the bill.

I S



2. Charge: The bill does not define "discrimination."

It would leave to the whim or caprice of

a commission.or some Attorney General the

definition of "discrimination;', for the

commission of which a citizen could be

both fined and imprisoned.

Answer: The word discriminationn" is well known in

the law, where it has the meaning Webster

gives it: "a distinction. as in treatment;

esp., an unfair or injurious distinction."

As applied to the Civil Rights Bill, this

means that places of public accommodation,

in dispensing their goods, services, facili-

ties, advantages or accommodations, could

not make distinctions in the treatment of

. persons on the grounds of their race or

color. Institutions which receive finan-

cial aid from the government could not

make any unfair distinction in the treatment

of persons eligible for help under a particular

program by denying then benefits because of

race or color. Employers and unions covered

by the Ac.t could not make distinctions on

C-
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the basis of race or color in the treatment

of employees, applicants for employment.

:union members or applicants for union

membership.

The bill contains no criminal provisions.

Of course, if a suit is brought to enjoin

the discriminatory practice, an injunction

is issued by a court of competent juris-

diction, and the injunction is violated,

the violator can be fined or imprisoned for

(. contempt, in accordance with the provisions

of the Act, for violating the court order.

'Ii
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3. Charge: The bill would deprive property owners .of

their right to use their property as they

see fit.

An3wer: Most social advances have. been opposod- by

some on the ground that they interfered

with rights of private property. The insti-

tution of human slavery was defended for

centuries on this very ground. More recently,

it was charged that the laws ibolishing .child

.bor interfered with a pr-Pperty right, that

is, the right to profit from the abuse of

children. I-t -secns to -me that the private

property argument is just as baseless here

as it was in those cases. All this bill

does is to tell an owner of a place which

holds itself out as serving the public,

that he rust deal -with --all of the public.

This does not invade a right of any

cons-equence.



"

4. Charge: The civil rights- bill is based upon a mytho-

logical preoccupation- with equality. Neither

the Constitution nor the Declaration -of

Independence was concerned with equality of

people beyond equal justice under the law.

Equality, rather than equal justice under

the law, is what the civil rights bill

attempts to attain.

Answer: The civil rights bill does- not legislate

equality. It does implement the principle

of equality before the law -- a principle

formally embedded in our. Constitution with

the adoption of the Fourteenth Amendment.

The testimony and findings in hundreds of

court cases demonstrate beyond the shadow

of a doubt that Negroes are being deprived

of equal voting rights and equal access to

governmental facilities. The civil rights

bill would provide a remedy against these

abuses; it would rectify some of these

injustices.

-7T-



The bill also attempts'to secure equality

of opportunity, which long has been a principle

underlying our democratic creed. Whatever may

be the precise meaning of the statement of the

Declaration of Independence that all men are

created equal, we have constantly proclaimed

our allegiance to the ideal of equal oppor-

tunity -- an ideal inconsistent with the

refusal, on the basis of race, to hire a

Negro, admit him to union membership, or

serve him at a lunch counter.



I

5, Charge: In the case of Taylor v. Board of Edu

catio,. etc. of Ncw Rochel1-, the Court

of Appeals for the Second Circuit 
held

thc.t where the student body of a public

school had over the years, because 
of

neighborhood changes, evolved 
from pre-

dominantly white to predominantly -- 94

percent -- llegro, the legro pupils could

apply to the Federal court for transfer to

a school whose racial 'makeup was more in

accord with their preferences. irrespective

of school boundaries or distances involved.

The Department of Justice was amicus curiae

- in that case and no doubt will seek si-tlar

results in cases brought by it under Title

IV; i.e. it will seek to redress "racial

imbalance" in schools.

Answer: Section 401 of the bill specifically states

that the term "desegregation" as used in

Title IV shall not mean the assignment of

students to public schools in order to over-

come racial imbalance. Such plans -- if

I
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they are to be.considered at all 
-- are

entirely a matter for local.decision.

The Department of Justice was asked by

the district court to participate as anicus

curiae in the New Rochelle case-to assist

in formulating a decree. The Department's

participation in that case is no determinant

of its function under Title IV of this bill.

Moreover, yourr characterization of the decision

of the court of appeals is both uis'leading

.and inaccurate. The Court of Appeals for the

Second Circuit did not hold that Negro pupils

can cone into federal court to get transferred

out of a school ;hose student body had become

predominantly Negro because of neighborhood

changes. To the contrary, the court specifically

held that the school authorities had deliberately

garrynandered the school boundaries so as. to

.perpetuate racial.segregation. To require a stop

to that type of discrimination is affirnatively

seeking to establish racial balance.



they are to be considered at all -- are

entirely a natter for local.decision.

The Department of Justice was asked by

the district court to participate as amicus

curiae in the New Rochelle case-to assist

in formulating a decree. The Department's

participation' in that case is no determinant

of its function under Title IV of this bill.

Moreover. -your characterization of the decision

of the court of appeals is both nis-leading

and inaccurate The Court of Appeals fox the

Second Circuit did not hold that Negro pupils

can come into federal court to get transferred

out of a school hose student body had become

predominantly Negro because of neighborhood

changes. To the contrary, the court specifically

held that the school authorities had deliberately

. garrynandered the school boundaries so as to

perpetuate racial.Segregation. To require a stop

to that type of discrimination is affirmatively

seeking to establish racial balance.
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Charge: It hag been the tendency of commissions '

set up by various sta.tes to end bias in

employment, housing, and public 
accommodations

to become increasinglY.aggressive, seeking

more powers and harsher punitive 
measures

for alleged offenders. This undoubtedly will

be our experience in setting up the 
so-called

equal employment commission in Title VII

of this bill..

Answer: If Congress is displeased by tho'manner in

which a commission established by Congress

carries out its responsibilities, 
or does

not agree -w.i-t-h a -request -made -by the Com-

mission in the future to expand 
its role,

Congress would have ample opportunity to

abolish the Commission, reduce its 
powers.

or refuse its requests.

0

NJo

i
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Ch-r-ge: -Ati-bias coimissions set up by various states

have sometimes engaged in activities which

border on the ridiculous. In one instance,

the owner of a little barber shop on 
Long

Island placed a sign in his window 
reading

"Kinky Haircuts $5". The New York St-ate

Commission against discrimination 
took

immediate steps to punish him.

Answer: Of course, for the sake of accuracy I feel

I should point out that the public accom-

modations title of our bill would apply only

to those barber shops which are 
part of a

facility in interstate commerce, such 
as a

hotel. otherwise covered by the title. I do

not agree that the commission's action 
in

that instance was unnecessary or unreasonable.

If a barber shop is forbidden to discriminate

against its Vegro customers on account 
of

their race then it follows that it 
should

likewise not be permitted-to engage in

practices which cause prospective 
Negro

customers to feel- embarrassed or to humili-

ate themselves if they avail themselves 
of

the barbering services tendered by 
that shop.
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Perhaps in this instance the implications

of headlining a symbol of racial identification

such as the texture of one's hair might have

been of such a nature as to warrant the- action

the commission took. I can envision some

Negroes who have been continually subjected

-to the epithet "kinky-head" as a term of

derision would be offended by this sign.

moreover, the $5 charge for such a haie-cuts

suggests that this barber is charging -Nugroes

ore than he charges whites and this ma.y. also

have been another reason for the commission's

action.. In any event', whether-one agrees with

the decision of the commission or not, the

solution can hardly be written off as bordering

on the ridiculous or being an abuse of the

power vested in the discrimination of the

commission.



March 29, 1964

TO: Mr. Harold Greene
Civil Rights Division

FROM: Harold Reis -
Office of Legal Counsel'

RE: Information for Senator Cooper

Morris Wolff of Senator Cooper's office called

this morning and advised me that in the eleven States

of the Deep South, 31 schools or school. districts were

desegregated in 1961; 46 were desegregated 
in 1962; and

161 were desegregated in 1963. 
He would like to know

how many of these were desegregated 
voluntarily and how

mmy were desegregated as 
a result of lawsuits.

The purpose of the request is 
to obtain information

useful to counter a claim that 
sufficient progress is

being made in desegregation at the present time and that,

therefore, title IV is unnecessary. Any other information

relating to the progress of desegregation 
which would be

relevant to this general theme 
will also be appreciated --

e.g., statistical figures relating 
to the percentage of

schools that actually have been 
desegregated, the percent-

age of Negroes attending desegregated 
schools, etc.
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Burke Marslial aalMay 21, l964

,Assistant Attorney Genierai

Civil iightO Division - 1G:AGM:icb

flarold 11. Greene. Chief

Appeals and Research Section -

urther Destrneo 
.. 7152.

All references are to the revised nircogroaphed

version of the bill.

. On page 7 of Title IX. section 206(b),

1.te he : O nd p get 7r ia the third line. of 206(b)o tea trd "laseccthat 206(b) would read as £olvcus

The district courts of the United States

shall have and shall exercise jurio-

diction of proceeding instituted pursu-

ant to this section (,] and shal -I

e:erce the van itzo:t rcr~t d to
n ., inis t ti or ote

At the nd of the third line of 206(b) strict

out the wrord "and" and capitalize "ine the sentence

ately f 1ouing the above new lan hrc e ed nt he

would begin na follows '!u any such proceeding the

Attorney General * *," etc.

It iou 1 alobe desirable to clarify sec-
It would also nedlauselso thiatatheysection

tion 207(a) by adding a n 
section

would read as follovsi

cwt as c-.2" goidc1- In secT
--- - (i) oc 'l- title The

ttiL distrIct court ,_Io Pa
states el.11 have Jurisdiction of o

instituted pursuant to this
tit c and shall exercise the sane without

regard to whether the aggricvcd party

Shall bava exhausted any adunistrative

or other remedseS that nay be provided by

lair.

cc: Records
Chrono
Greene
Marcr

6



The same -problen arrives in even ore Critic

fora In Title VII. Unlike'Title ca.Titl e VII does not

contain a general o..ehaustion rule eali5 wito uth

entire Title. And section '07(b), etan ith suits by
the Attorney General, merely declares that the distict

courts "shall have and shall exetcie t uris action of "

procccdinlZ inatituted pursue to %1 section 2(b

The arc o-exhaustion sinnangc wded to Tictio-II6(b)

sliou ld be added to 7,07(b) (on pay;.7 o TitlOVI

after the word "section" L.u the third line .of 707(b)).

la in Titles III and IV
Asimlilar problera arises hatona-

and can be cured by adding r the otal-n

guage on page 1 of Title e11 i th line ordon the ottn
of the pace, sectiond 301(a), 4La er in wine 2tonpe

and by dding the identical lanauSgC in line 2 on age 

of Title IV* again after the word "section."

In each canc the corina appearing aft r the

word se~t~ll"shou tI b deleted ands oh sentence should
word "'section" should bi nei ttd

end af to r the uo-exhauston 
rl

a. on pa~e- 1 and 2 of Title III and page 5

of Title IV ident1icl lallagC is used to describe the
ofTileIYientic the n ttrleY General nay "deen" B

eirconstancerson wh ble to initiate and naintainl ap-
person r peron o" This should be revised to
propriate 1c5a1 Proceedin s.-.

read as follows

The Attorney Ceneral nay deer d person

or persons unable to initiate and ainti

appropriate legal proccdifg -this the
meaning of subsction (a) ofi this t such
[iic n1 i. e is arc i.. a i, le ,

dirstl or cirouhothr interested pers-

des or a111 .: nati onst to bear the c pc nee

of or itigantio or to obtain effective

le a l e ti a tio t or [whe ne vr h e

is satisfied] that the itatitution of such

istit fed.t ) a lpucyncoraecoar2 eic the personal
litis at ei o y rou t j or a co on !c s tandi ng of

safe, enr prsons ox their fatai lies,

or rouldo rei in injury to their

property.
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3, On parse s of 'Title 1. section 101(d),'.
. nl ,Lwth e;pedlioz of vctin;; suitc, change the

Lgnnin- ofE t bc vcond parsra, th of tl'e new ubsec-
tion (hi) to read a~ followG:

In a~i ' "c cctin : t :.wt:hi t wner vubsec-

three'-Ju-.%:e courti 3n city CouchI proceed-
iz'g] tJ I roed~:s ru morized by this

__br rIln J 11:x ete duty of, .. . . I



4. on pes and S of Title 1I. change the

firnt Centence of the :leu subsection to reaa

(I3) In any proceeding instituted by the

Uni~tOJ: atntea in any dist---ct court of the

United Stat s5 undar thi - section in ;Bich

tha Attorney GUnCt31 requeslts a fi::din e'

a~ patternl or practice of discrimination

pursuant to GUbaction (e) of this section

the .ttvrnt'Y General or within ten ds

any defendant in the troceedi.laY le

with the clerk of oauch court a regtuct that

a court of tbr"e judges be convened to hear

and de ne~ the entire Can5.

5. On pne. 5 of Title I change the Gentence

"An appeal fro the final 315gnlt ot Ouch court OPl

ie to the Suprc7e Court" so that it reads aG fOIO

An eal fron nn i nterloc-tor
finofG such court -,"i lie to

SpeeCoutrt.

6. On page a of Title IX, change the son.tec.C

"An appeal from the final judge ent od auch colrt ill lic

to the Suprice Court." no that it reads n. follavt

An apal Cronlay iate1octttor, r final

ti c t i_ ------ - -

Su:rer1e Court.

7. On pnge 4 of Title IV, insert the word

"been" after the word "rt" on line 10, so that Section

407(a)(2) would read a follows:

(2) a3;iid by an individual, or his parent,

to the faiCed that he bas been denied L-nission

to or not been pern'tted to continue in at-

todac ot atf p blc collcge by reason of race,

color,. religion. or national ori.gu.

B. On page 5 of Title IV, substitute the word

-,..Z r the iord "implead" on line 9, so that tba lant

sentence of Section 407 rends ua follows:

The Attorney Gener-" nay isple~d) amd

as d;":vdt s~uch w1itoal parties0 +:. re

or deI. nc ;tnry to the grant of Cffective

relief.



J 

.

,4ri a7pcal S'rotaitLUC lv . ° Tit ie YTI, ch: n e the tcor4$e f3naT 3 :dg-:ont of "Itch court .trilli1c to. the Su2rcme Co;tir4-v to read as DoT o:ra ;

3 ntc:rla r
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consent- on Senato - ions

Title I

1. The -only. objection mar-C to the scopa f

Titla I relate to the authiori:.;ationlfor a district

court of threc judges in voting caes. It i.st"

gested- thart this provision will havC an adverse impact

upon federal coUrt case. loads..

Thie hIstory of .cnl orccairt. of the 1957 and

1960 C3vii. Rig-hts Acts Shows that practically every

voting suit brought by the govern-mcnt has been appealed

to a court of appease. . 'The threc-judg. court pro-

vi)ou t:ill'eliszi.a.te the interjediate appellate stage

arnd simply shlft so: e of the burdc-n. now carr ied! by

Oppellate judgca sitting at the court of appeals Leval,

to tha samle appcilatc. judges and sone trial juides.-

ritti.u- as a thee.-judge court .at' the trial oval.

Considered on nn over-all basis It. nay tic doubted

that the thr-cc-j;;dge provision will seriously increa.5

the burden on federal judges 'as a whole.

In ar., cysnt, the importance of voting cases

to the public intercut obviously transcends that of

cases bcu;ht by private liti-,ants in such .*atters as

personal injury co-lensation cases. White these
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private suits are of very Great importance 40-the

Individual plaintiffs involved; surely the depriva-

Lion of the right 'to vote of hudreds of thousands of

Ncgro citi:zcno. is more- z.gnificant to our governmYenta1

system as such. moreover, whatever nay be said about

relative inportance, it can hardly bedenled. that

voting cases should be entitled to speedier considera-

tion than ordinary, private lawsuits. Voting rigiits

which cannot be exercised while lausuito wind their

ways through the courts can nover be regained. On the

other hand, in almost all other instances, money dan-

agEcs' till compcnsatc fox the 1o.ss sustained. thIle

delay is rc gr e ttabic in e either situation, delay ina.

obtainin1- a money judgment which' eventually will be

secured, perhaps with interest, is less scriour than

delay in- the vindication of rights which, 'to the

extent of the'dclay, are Irretrievably lost.

2. The original bill required'the convening

of a three-Judge court in voting cases' only upon the

application of the Attorney Gencral. The Iouse of

'Representatives granted the sane authority to the

defendant, on the theory that it would be inequitable

to permit the' Attorney General to denmnd such a court

0



wli3l d i.."clcdefendant ..the sane opPoxtiufl. *
- wh3.10 denying -t dfnda

thilC the Rousc amendment is -sctubat unusual...t Ao

not appear objcction1abla either to the Administration.

Or to &enato-. p rkson. -

Titlc

- Senator Dirksen did not count upon this

S that he a till studying it and
title but declared that <..",.

Shave a eubstituO to be presented later.

,..., .- , snator Dirkson's first ob3orvation, is

temain of the

that probienS .may arise cCrin' the wean of

right grontcd by section 301(a).. 
f Title III to the

"full and complete utilization 
of any public facility

.. It is.. suggested that the phrase."full and

couple t" be replaced. by somc word auch as "cqual.

* The object of the languafe of ,section 301(a)

is to grant tie Attorney General. power to enforce the

constitutional right of NrcgroOs to usC public fac.li-

ties on precisely the saue basina as anyone cilse.- The

word "c1ual", standing alone , nay suget that public

parks. (or exaUpl p must admit gca, b-hlf the timne

and Wjhiten the other. half the .ti.Cne but need not admit
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both groupw at the same time. In other Words, uch

termi1noloY yay open the .door to separato-but-eqUAi

treatneat whicb, of course, is w unconstitutional.

This provision in section 301(c) may be contrasted

with section 201(a) of Title Il, dealing with public
....................

cconm options, which provides that all person sba1i

be.entitled to the "full and equal enjoyment" 
of such

places. 'erhaps the langugC used in Title II could

also be used in Title Il 'if the present wording is

dcenccd objectionable as .long as it is made clear that

the bill does not validate the practice of maintaining

separte-but-equal facilities.

2. Senator Pirlksene rne observation about

Title III is that "complaints" filed with the Attorney

General pursuant to section 301(a) should be under

oath and should set out "the particulars of the alleged

violation rto that. anyone defending an Action brought

against him under this Title would Lc inforned of the

nature of the charge against hin and the identity of

his accuser." Such a requirement is probably unwise

and unnecess.ay.

First, many peszons denied access to public

facilities wilL probably not be sufficiently voll-

educated to describe in great detail what happened to



them, and unidss a very good reason exists for- pcq.i-

ug Buch ocifoi.y iIIIt would be avoided for that ,

r aso . Second, no compeliing reason for such a require-

ment would appear to e: ist. efore the Attorney

General fleU a suit ne yill conduct an investigation to

* - - 4.
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deterrain e whether the comnlainant -25 n ifact and law

depr Lved- of A r ght under'. cruction 301. If the' inveti-

. ation doen not revCA.a -violation th.e Attorney General

will not institute a suit. -If the Attorney'General-

c ctermines after investigation that a violation occur-

red and that all of the othe Crciuirenents for institu-

ting a cult act forth in section 301(a) havO been met.

he will then file a conplaine:1n federatldLitriCt -

court., This complailt ill necesGarlys et forth a

claim for relief., as required -by :the Federa-1 rulet of

Civil- procedure. sufficica/ily specific to permit the

defendeAut to filc an .anser, as is done in every other

bivi1 action in the district court. - This complaint

will apprice the deendaii of the patic-uars of the

aleged violation and the nature-of -the charge. I.n-

deed, this will be the first tine that the deferdont

Ai.1 .have to oeat any-chare. - The earlier Otago will

be merely intornatiouial to the Attorncy General. There

.to no need to subject the complain::nt to possible re--

prisalo at, that atoge of thxe ma.ttcr, when, to repcot, .

thcre is as yet no real charge against anyone. -

3. Senator )irk5scn also ouggcsts that the

anuthority granted the At.torney General by section 303

to intervene In private lawsuits .nvolving the "denial



of equa. protection of the lava on account of raco.

color- r~olic;ion, or siationni orig'in-". should bc liwi~ted

go to~t. .the! P.ties to the. suit should have. a'chance

to. be h1ead .with. respect to such Intcrvention before

it, takes place.

. he object of .Section .02 is to permit the.

Attor-ecy Gcnera- to intervene as of right in such cases.

sclto Dirksenls ouggesti.on would appear to chan2go

thatbsic nton by peruitting duplicate litigu-

t-&tko. 
hxic vi tICe intervention cuestioni and then "ita.l

on the lawsuit -tself* Such a 1el.tation would, of

co2 sO. be difficult to enact Without standards to

gudce the cistvict cours in tg

itervnt.In. 
Moreover, the considerations 

govend'Lp

the question Vhther the Attoruey General ought to

Intervene n neccssarily of such a nature that ho--

and no-t the courts--oauh to decide that Qucsticne as

the prCecatsection 
302 provides. Surely there can be

no valid objection- to periittingP the chief law enforcc-

neat oCficer of the United Statcs GOCYrn non t to te:-

vene as a liti.-ant in s suit involving constitutional

rghts of thia :nature in r. federal district court.

Moreover, other ztatutCS allion the Attorney GelCra-l

9



or other government agencies to..intervene in district

Court-caoea do not circumscribe Executive officials.

In this way. Sec, for example. 28 U.S.C. 2403; 28::

U.S.C. 2323.. Such a restriction Uould be an unusual

intervention of the Judiciary in determinations

traditionally nade by the Executive.. *C "

Ttc IV -

1. one of the objections is that the dc in-

"n of public sch l 1 in section 401(c) cancompasses

private schools.through the ;Welfth grade. This sub-

section provides' that:

-Public school means any elementary or

secondary educationLStitutiol, and
'public college e means any institution

1 of hig-her cucation or any technical -or

vocational school above the second-ary

-school level, operated by a State, sub-

* division of a State, or governmental

- agency- within a State, or operated

holly or predominantly from or through.

the use of governmental funds or prop

erty, or property derived fron a
governmental Source. -.

Apparently the Senator reads the language ,following

the conmna after the word "level" to modify only the

definition of "public college" and not the definition ..

of "public school." The definition is not: tended

to have that result. - -
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-he crna appearing after the wiord, "level"

s~tended to convey that the language "operated by

a state etc." modifies both preced.ing cIauses which

are separated by comnaa. 1f no conga appeared af ter

the word "level", there would of course, be very good

grounds for^ a contrary vicW. But as the sentence Ls

now structured, it means that a public school.is one

"operated by a state, subdivision of a state, or

governmental agency within a state, or operated wholly

or predominantly. fro= or through the use of govern-

mantal funds or property, or funds or property derived

fron a governmental soure. An addit-ional. Cson for

this intcrPrCtation. is that the. congress probably .

lacks power, under the Pourteenth Amcndrint, to require

desegregati on in primary and secondary schools h1avius

no~governmental connections. -

in any yovnt, if any question remains on

this matter, there certainly uould be no objection to

making it quit explicit, either by a principal

spokecrian for .the .bill. on the Senate floor or by some

other means that private schools 
shall not be affected.

2. Along the sane lines, Senator Dirksen

asks whether ":the, use of federal funds and property

by a private military acadeny in their ROTC program

. e



br ing. them snith [3n the broad language in lines 9

and 10 on page 14-' L ies 3 through 10 on that page

define a public scioo 1s one"operated wholly or

edermzinalnty from or through the usa of governmental

funds or property. or funds.r'property derived fron

a iovernmental source." The phrase "uholly or pre-

dominantly" modifico not only "iron or through the

use of govcrnaCotai minds or property"., but also the

phrase "or funds or property derived from a govern-

ncntal source." It would hardly be seusble to limit

the application of desegregation requirements to

schools operate. wholly or predominantly pith support

from governmental funds or property,. while, reaching.

all schools .hlich. operate ith funds or property de-

rived from governmental sources, no matter how limited

such support night be. The. intent o the bill .is to,.

treat both categories alike,. as they should be.

3. The Senator also suggests that, the pro-

visions author z.ing technical assistance and training

institutes (sections 403 and 404). 4o" not spell out

the costs and expense of such programs.: .:..

First, Congress wil1, of cours, have ,to

appropriate funds to finance the bill.7 At t1.at tine,
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itiday be.as specificas it choosaO in"'ddcribin '-

* hot such funds should :be employedd.' -

som Second; Oie Uill-4ados in fact 'set forth.

certain guide lin s'for -the Commissioner ." Por ample,

section 403 dealing With technical assistaneG provides

- :Suchte-hnica as 'stance may, among

other activities,. include making avail-
e -- able to such agdacies informatidu regard

ing effective n1 thods of coping with

; special edu'catioulproblcms occasioned

by desegregation, and making available to

- such agencies personnel of the office of

education or other persons specially
- equipped to advise and assist them in

coping with such problems.

Furthermore, in section 404, dealing with training

institutes, the Commissioner is authorized to arrange

"for special training designed to improve the ability

of teachers, supervisors, counselors, and other cic-

ncntary or secondary school personnel to deal effect-

ively with special educational problems occasioned

by desegregation." This language is considerably

more specific than guide lines sat down for federal

agencies in many other federal statutes.

These provisions are as specific as the

nature of the situation to be dealt with permits.

Obviously, any determination under these 
provisions
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will, require. experience. CongreS i424. always3 tni

the atiialte *uthority.Vhcn; it disagrees as. to ;then

extent of federal invo1vecnnt. in :these matters,..

4.. Senator. Dir.kfsn alpo .suggests that .per-

paps the stipendO for persons. attending. training

institutes referred dto.in section 404 should.be more

carefully controllod... The ;Senator:, La concerned; with

:the possible abuse. o9 Such ;Payments .by turning thcse

.institutes into a .aur~nr holiday- at the taxPayers.

eCxpenC2C. Certainly no such use of -tax money is con-

teemplated by section .404 or should be :atloued. ,.hile

there is no reason to assume .that such. abuses will,

occur -if three is any qustion,about it at.all,. the.

,umatter .ould. be spelled out in legislative history or

otherwiS0e. .' 2'

--- .5. Senator Dirksenes n3ext objection is,-

that "the couplaint".t)) be filed with theAttorney,
that" th comla it 4 .

:Genera~l alleging a denial of eqLual protection

school assignments require only a generall aliega

tionn of discrimination.

*.. . . . . .. .--.

i
i
4
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- is sugestet that the cosplan't should be made

wder oath and -ohould contain a 
-dotailod dcriptiOS

"f" : Apparent it""r

fttho act or actions complinncC of.

Sthought that this will give the school board *some

ui~tt? ctrroct the situai.on complainedoE
op3portunity o

before the Attorney General institutes suit."
d iven with 'repaC to

.6eI etor reasons already

siniin -suggction dealing sith- itle III. wedo

-. not believe that great specificity 0houid be required

of complaints~ filed gith the Attorney Gee*ral. Deyon

tht. however, th&e opec .ity of the comploint ha no

relation' to whether the school board- charged with Ial-

feasance should be given nn o pportunity to ceasC diS-

crimtinating before the Attorney Genarau sues*'-- It 'has'

been the invariible policY and'p'actice of til Admini'

atration. in its enforcement of the voting statutes.

to 'advsYOt3~ registras that their 
conduct is deemed

illegal and to 'given theMn opportunity bt correct their .

piraetics before stit is filed. tcedleSs tosy this

practice, ill 'undoubtedly be foiloued under Titic IV.

6.. The Senator also sugCrts that the Attorney

1 n yht have the poYer under section 407 to sue to

General C >ubliC ocOOlS. indicating

eliminated "racial 3.m.bnance' 
in ulcsbos-niaig
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that the explicit disclaimdr of any such power in

section 401(b) does not limit the power to cue granted

in section 407(a).

Section"401(b) in defining 'desegregation,"

declares that doeegregation"shall not-mein th'tissign-

rient of students to public'scho'lois In order to overcom-

racial imbalance " Under section 407 the Attorney

General ma.y sue when n school board has failed "to

achieve desegregation" andt when pthe institution of an

action uill materially'further the public policy of the

United States favoring- the orderly ichievenent of

desegregation .. . In other words" the Attorney -

General's authority to institute a suit is limited to

relief achieving "desegregation" which is specifienly

declared in the bill to exclude achieving "racial

balance." , - .

7. The Senator states that consideration

should be given to a ouggcstion by columnist Joseph

Alsop that the school problem should'be tackled by

investing much more money in schools in deprived

neighborhoods. Full support should be given for any

effort to improve such schools and to raise them to

the level of our best educational institutions. nut

a.
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-h.c purpose of th"is ge .orandum is to su-

tarize the :ore important chances tS'at have been uade

in the liouse D111 and vihichl arc nnv e.todiced in

amen!ent No. G56. in the for:1 of'a substitute li-11

offered on May 26- by Senators Dirksen, yiansfieId.

Thuephrey, and =.uche1.

1b2hile cny' changes have Jecn nade in theb ill

ebst of then are designed si-mply to clarify uhat wras

already understood to be the r.eanirg of the text. Thec

pre the cehan c that Senator Saltoartal1 referred to as

"pusrifyin;;" amencul:tts.

The principal subtanftive ch lanes occur in

Titles II and VII .dea lin with public accommodatins

and equal enployr-ent opportunity. There is no change

in the coverage of Title 11, and only minor revisorsn

in the covera e of Title VII. The principal changes

have to do v.ith hor: the rights guaraotced by these two

titles are to te enforced.

In t-oth titles, provisions have been inserted

to give states ihich have public accommodations o: fair

eoploynent practices lauw a reasonati1e opportunity to

act under state law before activatin any federal-

g

*1
-t
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CLi
concilintion Machincry rZ the fillnu to

fsdrrai~~~- cors di~ividuals wh~o -Aller'

aususits in federal cours b -

discrinination.

The rcvised public nece:-sodations title would

provide that, in states or localities vhich have their

own public acconodations laws, no private civil action-

for injuntive relief may be brought in federal court

- until thirty days after the individual aggrievCd has

notified state authorities of the alleged discrinina-

tory act.- After expiration of the ttirty-day period

a suit nay :e filed without further delay, but the

court nay stay the proceedinsS Pandin. the terniation

of state or local enforcement proceedins.s

- Under the equal cnployvent opportunity titic

the state bas 60daYS to act, or 140 days during the

first year the state tau is in effect, After expir-a

*,n of -the 60 or 120 day peri d the Co nniCsio will

have thirty nore days (Which =ay be, extended to 60 days)

to seek voluntary compliance. If that fails a suit.

uny be filed in the district court by the person ai;.

. grieved. The court'nay appoint counbel in a proper

c_ e and May also pernit the 
Attorney Ceneral to

intervene.. Upon request the court nay stay proceed-

ln's, for not =ore than zixt-y days, pending termination

tO

S



Vf tate or .1ocal poceediC n anr furth'! Ccon'1

efforts to scCI voluntnr7 cor.piiancC.

In rtatcn which do :ot have fair cr.p10 Cn'c-t

practice 1...ws the fed:'cral co^: irsion would ta:ke Juris-

diction i:=..ediatly a.nd if voluntary cospliirce cannot

be obtained within thirty days (which- may be extended 't

60 days) a private suit rany be instituted, subject to

the Sae rules already noted. In states which do not
have public accommodations las a private civil 'action

ay be filed without any delay but the court ay refer

the natter to .the ComLunity.neltions Service (to b.,-

Cstablisbed by Title X.of the bill) for not nore than

sixty days. or if there is a reasonable porsibility of

securing voluntary compli.iance after the e--piratione d

the sixty-day period for an :dditional sixty days.

ordinary lawvuits under bott Title 13 And

Title VII are rcciured to be initiated by the ip-

dividual w:o allegcs discrinination, rather than by

. the Attorney General or the Co ~ission. 1However.

power is given to the lAtterney Genreral in both Titlos

SI and VII to sue, witlsot delay or without reference

to state authorities, wbcrcver lhe "haS reasoablc cause

to believe that any person or group of person en-

azed in a pattern or practice of recistancesto the full

e. oyncflt of any of the rights" securad by those titles.

1' _ 3 -
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The po,4er of the Attrney CGeneral is designCd,

as the language indicates, to confine his authority to

su: to cases where sorscthii :1o0e than an isolated in-

stance of denial of rights is involved. Thus, the

Attorney GeOeral could suc, for eamnple. in cases uhcre

a single business repeatedly refuses service to Ncgrocs,

where a number of establisht.cts in the same line of

business refuse to obey the lat, or vhere a number of

stores in a chain are recalcitrtnt. It is essential

that the Attorney Coneral have such power if this law is

to be effectivcly enforced throughout the United States.

The other principal changes are discussed

below on a title by title basis.

TITLE I: The rccuircnent that literacy tests

be in writing unless on individual requests an oral test

is chanced to cliinate the oral test exception, but the

Attorney General is authorized to agree with state and

local authorities that their practice pursuant to state

or local lawe is consistent oith the purpose of this

provision. This change is designed to avoid an undue

burden upon states or localities where thcre is no

discrimination in the use .of such tests.

A second change has been made with respect to

the three-judge court provision. A three-judge court

can be demanded by the Attorney Gcueral or by any

- 4 -
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defendant only in cases in which the Attorney General

alleges a pattern or practice of discrimination.

TITLE IT: The principal changes in Title II

have already been discussed. The Attorney GencraleS

power to bring suit is set out in section 206 and he is

pcruitted to ask for a three-Judge court in any such

- proceedings whenever he also certifies that the case is

of genera'public importance. The sane is true under

section 707 of Titic VII.

- TITLV III: The changes in Ti-te III are

"purifying" only. Section 302 has been deleted in this

title but reappears as Section 902.

' TILTL IV: The changes in Title IV arc all

designed to clarify the original intention. None of

these sccn controversial. although they do help to meet.

some criticisms by clarifying the language in a number

of places so as to nahe doubly clear that the Attorney

General is not empowered to suc to remedy alleged racial

imbalance in public schools. Another change specifies

that he should give school authorities a reasonable

time to adjust CM the complaint of discrimination.

TITLE Vs Titlc V has been ctensively re-

written and the rules of procedure of the Comission

hearings set out in more detail.- These- clarifications

1
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have bacn. designed to eet critics which Z.ono have

pressed as to the need for fair procedures.; All era

consistent with the way in which the Commission has in

fact conducted its operations.

In addition, the duties of the CommisSion have

been changed to make its functions sore. precise.

TITLE VI: The changes in Title VI are de-

signed to clarify what has always been 
the intention of

the bill: that is. to insure that only the 
part of a

program or activity in which discrimination is found is

curtailed and that discrimination in one program or

part of a program cannot result in 
funds being withhold

from other programs or from other parts of the san

program within a state.

TITLE VII: A large number of technical acend.

=ents have been ande in Title VII and roference.has

already bean nado to the principal changes in this

title. The other changes of substance are as followas

1. Section 701(b) changes the definition of

an coployer of 25 or more persons to "a person . . . who

has 25 or nore coployeas for 'each working 
day in each

of twenty or more calendar wceko in the.current or pro-

ceding calendar year . .

. 2. Another change insures that union hiring halls

are prohibited from discriminating. -



corporal

corporawhich

I

I

i 4

3, Section 70"', which exempts religious

tons, has been clarified to insure that ouch

tons arc only exempt with respect to poSitions

ere related to the religious activity.

/
I

I-
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4. Educational in titutions are aiilarly

execipted with respect to positions which are related

to educational activity. This is the principal change

n the coverage of Titile VII.

5. The title is changed to insure that certain

traditional preregatives of tribal Indiana arc not

affected.

6. The provision with respect to atheism

has been deleted, and a new provision, paralleling

that regarding enbership in the Conmunist Party, han

been inserted to insure that. it is not an unlawful

0 anplyment practice to fail to employ or discharge

persons on security grounds hereve.r:r required by

statute or exccutivo order. There is nothing in.

the Act which would have nade this an unlawful

neploysent practice, but cone persons wished to

- .see it stated explicitly.

7. Section 703(;) adds the word "in-

tantionally" to make it clear that it is not an

unlawful employment practice to diacriminate

inadvertently or without knowledge of the pertinent

facts.

- 8 -



S. The record--tecping provisions of section

70,9 have been conoiderably rodifiecd to insure that-

In states Uhich have fair employsent practice lava

duplicate records will not have to be kept and that

compliance With state record keeping requirements will

by and larSe satisfy the federal requirements.

9. The investigation powers of the

- Commission have been rewritten in their entirety.

Section 710 now provide that the Coiission. if

It seeks to enforce a failure to comply with its

demands for documents or the testimony of witnesneS,

oust first go to court and secure a court subpoena.

The Cocwinsion may. however, fornaly demand certain

documents of any respondent and if the reopondent

t ns objections to the demand he is required to go to

court within 20 days or else waive his objections 
to

a subacqucnt court order.

This is similar to the powers posaesoed by

the Department of Justice with respect to civil invest -

gativA demands but is nore limited than the powers

originally given to the Connisnica and already

phasessed by the Federal Trade Comminsion and the

- Federal lower .Comniss ion

-9-
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10. Another charge unne8 clear that dif-.
ferences in compensntion or conditions of deployment

resulting from a bona fide senLroity or merit cysten,
or piect work system, or fro= differing locations of

places of employment, do not amount to unfair employ-

- sent practices if they are not the result of an

intention to discriminate on account of race, color,

religion. or national origin.

11. Anotherrevision makes clear the original

intention that nothing'in Title VII requires any action

- by employers, unions, employment agencies. or joint

labor-nanagement commfttees to overcomo racial Imbalance.



IT TITL Vill. An 'aition has been jAdo to

Title ViII to apply the compulsory disclosure and -

confidentiatliy prvioIons of the Censu law to the

voting survey to be'conducted by the ccnSus bureau.

A further change provides that no person hall be

required to disclose his race, color, nationa.'dorigin.

party affiliation. or hoa or why he'voted. - -

aT-7 1. Section 902, -hich grant to the

Attorney Cencral the ri-ht to intervene in racial --

equal protection Cases, replaces the origral f
section 302 and is without zubstantive amendmet.

But the Attorney Gencral nay intervene only if he

certifies that the case is of general public 1npQrtance.

ITL. X. *Title X has been amendcd -to

eliminate the restriction on the ConoUnity Relations

Service to a total personnel of six. plus the Director.

MSL %I. The Dir:sen..r.sficid jury trial

amendent -has been incorporated as a ncu Section 1101().

It provides that in any case r ising under the provisions

of- the bill charging an individual with criminal. contempt

which is tried without a Jury the maxinuO agrcgatc fine

shat1 be $300 and the maxinun cunulktive tern of

inprsone.cut shall be 20 dayS.

- 11 -
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In addition, Title VI will override those provisions of
enitli-n rcderal lacw whichh contr:plate financial asalutance
to "Coparrato but eual" facilitic-. As6ionnce to such
£acilitios appear to be conteplated under the Hill-.rton
Act (42 U.S.C. 29lo(s) - hospital coc trC-tio.o , the cocond
Mor ill Act (7 U.S.C. 323 - lad . rnt collag:es) and Public
Lm a15 (20 U.S.C. 636(b) (F) - cchcol construction)j. The
United States Court of Appcls of thm Fourth Circuit hz
recently hold the "scpoxate but equal"' provision o- the Uill-
uirton Act unconstitutional. Gi. ns v. e!.! . Caia :Oril1

spir.d, ecidled 1%ov. 1, 1963. Title VI would cycrrido all
such -'soparato but equal" provisions without the nood for
further litigation, nd would give, to the federal a encies
administering laws which contain such provisions, a clear
diroctiva to take action to effectuate th, provisions o{
Title VI. . .

I regrt that it is imposSible to supply more meaninf-
iul dollar figuras with rcepact to pror:s of assistance
potentially affected by Title .VI. Az indicated, the amounts
set out in the accompanyin:- chart ar almost all total
a penditure figures, rather than the considerably smaller
portions thercof which could be affected by Title VI. Of
courco, most of th progra:s of dral a::sistance included
on the list are already :'I ni&ccred on a non-discriminaory
Vasis, and, thu.ts, though within the literal coopo of Title
VI and included on the list, would not be affected by enact-

ment of tho Title. I particul.arl.y stress the regrettable,
though unavoidable, difficu1tics interenh in the attached
list in order to forestall any misundrstandin- or dis-
tortion of its significance or m-'"ng by either proponents
or opponents of tho legislation.

. J~ ous

michol=s de3. Katzcnbach
Deputy Attor oy Gcnoral

I
- 6-
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Do

I:

Scin'cerel3.y yours,

I



PROGRAM S WHICt MAY INVOLVE FEDERAL
FINANCIAL ASSISTANCE

- EXCUPIVE OFFICE OF THE PRESIDENT

Office of Emergency Planning

stato and local preparedness (p. 52)

FUNDS APPPoEATED TO THE PRESIDENT

Disaster Relief

Disaster relief (p. 59)

mansion of Defense Production

Revolving fund, Defense Production Act (p. 60)

' Public Works Acceleration

Public works acceleration (p. 86)

Transitional Grants to Alaska

Transitionni grants to Alaska (p. 87)

DEPARIN OF AGRICULTURE

Cooperative State Experiment Station Service

Payments and expenses (p. 95)

Extension Service

. .Cooperative extension work, payments
and expenses (p. 96)

Soil Conservation Service

Watershed protection (p. 100)
Flood prevention (p. 103)
Great Plains conservation program (p. 104)
Resource conservation and development (p. 105)

963 expenditures

430,802,990

-56,513,274

61,843,808

3,110,295

37,992,1+60

74,687,584

53,092,516
26,488,4+10
9,74,075

.0.



DEPArWMS172 OF AGRICULTURE (Continued)

Agricultural Marketing Service

paymonto to Stato and posassions (p. 113)
Special milk program p. 113
School lunch program p. 1143
Removal of surplus agricultural commodities (p. 116)

Agricultural Stabilization and Conservation Service

Expenses, Agricultural Stabilization and
Conservation Service (p. 122)

Sugar Act program (p. 125)
Agricultural conservation program (p. 125)
Land-use adjustment program (p. 127)
Emergency conservation measures (p. 127)
Conservation reserve program (p. 127)

Commodity Credit Corporation

Price support and related programs
and special milk (p. 132)

National Wool Act (p. 137)

Rural Electrification Administration

Loan authorizations (p. 148)

Farmers Home Administration

Rural housing rants and loans (p. 151)
Rural renewal p. 153)
Direct loan account (p. 153)

- Emergency credit revolving fund (p. 156)
Rural housing for the elderly

revolving fund (p. 155)

Forest Service

Forest protection and utilization (p. 170)
Assistance to States for tree planting (p. 176)"
Payments to Minnesota (Cook, Lake and St. Louis

- Counties) from the national forests fund (p. )
Payments to counties, national grasslands (p. 177)
Payments to school funds, Arizona and New Nexico,
Act of June 10, 1910 (p. 177)

Payments to States, national forests fund (p. 177)

. 87,415,517
76,929,888

211,194,214
2,000,0C
2,701,427

3014,342,305

3,486,356,042
69,164,861

331,656,082

184,203,524
-0-

58,948,965
7,888,613

-0-

197,242,562
1,203,697

125,366
393,674

80,462.
27,235,140

- 2 -

163 expenditures

. 1,432,763
95,369,634

169,597,189
131,805,115



DEPAB-2N OF COQ' E R .

Area Redevelopment Administration

Grants for public facilities (p. 188)
Area redevelopment fund (p. 188)

Office of Trade Adjustment

Trade adjustment assistance (p. 202)

Haritimo Administration

Ship construction (p. 223)
Operating-differential subsidies (p. 224)
Maritime training (p. 227)
State marine schools (p.' 227)

Bureau of Public Roads

Forest highways (p. 237) -
Public lands highways (p. 239)
Control of outdoor advertising (p. 239)

Highway Trust Fund (p. 241)

-I)B D A 7MN OF DENSE

Military personnel

* National Guard personnel, Army (p. 253)
National Guard personnel, Air Force (p. 254)

- Operation and maintenance

Operation and maintenance,
Army National Guard (p. 267)

Operation and. maintenance,
Air National Guard (p. 268)

National Board for Promotion of Rifle
Practice, Army (p. 269)

Military construction,

-- Military construction,

Army National Guard (p. 306)
" Military construction,

Air National Guard (p. 306)

This amount is on a checks-issued (gross) basis.
tions deposited) totaled $3,292,965,983 in fiscal.

" -3-

1963 e

2,820

107;483,152
220,676,686

3,297,777
1,420,724

38,525,999
2,128,990
-0-

3,017,268,879;

212,109,751
45,366,036

174,059,283

193,258,395

650,368

18,383,216

21,912,946

Receipts (collec-
year 1963.

cenaitures

476,848
-1+99,532
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DEPAREIhT OF HEALTH, EDUCATION,. AND WELFARE

Office of Education.

Promotion and further development of

vocational education (p. 402)
Further endowment of colleges of agriculture

and mechanic arts (p. 402)
'Grants for library services (b. 402)
Payments to school districts p. 402) 403
Assistance for school construction (p. 3)

Defense educational activities (p. 404)

Expansion of teaching in education 
of

-.f the mentally retarded (p. 406)
Expansion of.teaching in the education

of the deaf (p. 406)
Cooperative research (p. 406)

Foreign language training~ and area 
studies (p. 407)

Colleges of agriculture and mechanic arts (p. 408)

Promotion of vocational education, Act oI

Feb. 23, 1917 (p. 409)

Office of Voc

Grants to
Research a

- Public Health

- Accident p
- Chronic di

Comunicab
- Comunity

Control of
Control o

S

national Rehabilitation

States (p. 409)
and training (p. 410)

Service

revention (p. 415)
seases and health of the aged (p.
ble disease activities (p. 417)
health practice and research (p.
tuberculosis (p. 420)

f venereal diseases (p. 420)

416)

419)

DEPAMHE-sT OF DEFEiSE (Continucd)

Civil Defense

Operation and maintenance, civil defense (p 313)

Research and development; shelter, and

construction, civil defense (p. 31.4)

Civil Functions

Payments to States, Flood Control
Act of 1954 (p. 378)

34,330,192

11,950,000
- 7,256,890
276,910,035

66,241,942
198,335,518

959,631

- 1,382,635
.5,015,385

2,550,000

7,144,113

70,651,560
24,145,307

3,679,047
16,303,114
10,749,235
23,946,767
6,813,635

- 7,843,535

-4-

1963 ex~erndituffCs

34,457,221

810,129 -

1,613,757



DEPAmIyW OF HEALTH, EDUCATION, AND WELFARE (Continued)

a-

Dental servicos and resources (p. 421)
Nursing services and resources (p. 422)

Hospital construction activities (p. 423)

George Washington University Hospital
construction (p. 424)

Aid to- medical education (p. 424)
Environmental health sciences (p. 425)
'Air pollution (p. 425)
Milk, food, interstate and co:munity

sanitation (P. 426)
Occupational health (p. 427
Radiological health (p. 428
Water supply and water pollution control (p. 429)

Grants for waste treatment works
construction (p. 430)

National Institutes of Health (p. 435-444)

Social Security Administration

Grants to States for public. assistance (p. 460)

Training of public welfare personnel (p. 463)S Assistance for repatriated U. S. nationals (p. 464)
Grants for maternal and child welfare (p. 465)

Cooperative research or demonstration 
projects

in social security (p. 468)
Assistance to refugees in the U. S. (p. 469)

American Printing House for the Blind

Education of the blind (p. 472)

Gallaudet College

Salaries and expenses (p. 474)

Howard University

Salaries and expenses (p- 475)
Construction (:. 476) .

Office of the Secretary

Juvenile delir.yeency and youth offenses (p. 480)

Educational television facilities

1963 exucr.~
1963 ex'oend

2,68,3'
18 

,4:
-

-0-
10,100,876

8,723,615
4,059,384
13,466,288
22,554,121

51,738,090
723,597,285.

2,723,677,540-0-

412,044
.76,057,662

952,654
52,902,237

718,707

1,458,615

8,362,261

2,687,024

4,473,6

-5-
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03,482
T3,620
32,190

-0-
-0-
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Bureau of Mines

Drainage of anthracite mines (p. 524)

Office of Minerals Exploration

Salaries and e:.penses (P.'528) ( 52)

Lead and 'zine stabilization programs 
p. 528)

Bureau of Conrercial Fisheries

Construction of fishing vessels (p. 533)

Payment to Alaska from Pribilof Islands fund (p. 536)

Fisheries loan fund (p. 536)
c

Bureau of Snort Fisheries and Wildlife

Federal aid
Federal aid
Payments to
Payments to

Vigratory

in fish restoration and management (p. 
542)

in wildlife restoration. (p. 542)

counties, national grasslards (p. 
543)

counties fro::receipts under

Bird Conservation Act (p. 543)

-6-

DEPA1i..22 OF TES I IOR

Bureau of Land I.an aetent

S porcents to 01lahoa (royalties) (p. e493)

Payments to Coos and Douglas Counties, Oregon, from

receipts, Coos Bay W*agon Road grant lands 
(p. 491)

S Payments to counties, Oregon and California 
grant

lands (p. 491)
Payments to States grazing fees) (p. 492)
Payments to States (proceeds of sales) (p. pub92)
Payments to States from grazing receipts, 

etc., public

lends outside grazing districts 
(p. 492)

Payments to States from grazing 
receipts, etc.,

public lands within grazing districts 
(p. 492)

Payments to States from grazing receipts, etc., )
public lands within grazing districts, 

misc. (p. 492

Payments to States from receipts under Mineral

Leasing Act (p. 492)
Payments to counties, national 

grasslands (p. 492)

Bureau of Indian Affairs

Education and welfare services (p. 493)

Menominee educational grants (p. 499

National Park Service

- Payment for tax losses on land acquired for Grand

Teton National Park (p. 511)

569,202
1,457,023

543,459
702,852

--1,387,010

5,768,7361i5,530,052

-1,970

582,467

z63 exenditures
6,214i

697,449

"i5,400,136917

249,328

183,632

200,446

3,902

47,147,555
92,255

77,723,737
396,000

27,287

39,801



DEPARTMENT OF TIE I;iERIOR (Continued)

Bureau of Reclamation

Construction and rehabilitation (p. 546)
Loan program (p. 551)
Payments to States of Arizona and Nevada (p. 556)
Upper Colorado River storage project (p. 557)

DEPARTKMT OF LABOR

Office of 4anoower. Automation and Training-

Manpower development and training activities (p. 600)
Area redevelopment activities: salaries

and expenses (p. 601)

Bureau of Employment Security

Unemployment compensation for Federal employees and
ex-servicemen (p. 606)

Salaries and expenses, Mexican farm labor program
-(p. 607)

Farm labor supply revolving fund (p. 608)
Unemployment trust fund (p. 946)

Office of the Secretary

Trade adjustment activities (p. 619)

DEAM 3T OF STATE

Educational exchange

Mutual educational and cultural exchange
activities (p. 649)

Center for cultural and technical interchange
between East and West (p. 651)

FEDERAL AVIATION AGENCY

drants-in-aid for airports (p. 700)

1 This amount is on a chock-issued (gross) basis. Receipts
deposited) totaled $4,256,052,867 in fiscal year 1963.

1963 cxcenditures

168,185,561
14,486,977

600,000
1C6,2p8,150

51,783,662

6,676,622

152,858,563

1,814,958
1,179,036

3,815,629,499 .

640

26,207,202

7,344,731

51,493,441

(collections

-7-
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GENERAL SERVICES ADENISTRATION

Real Pro-erty Activities

Hospital facilities in the District of
Columbia (p. 714)

1963 exr.enditures

S 74,877

HOUSING AND HOE FINANCE AGENCY

Office of the Administrator

Urban planning grants (p. 742)
Open-space land grants (p. 743)
Low income housing demonstration programs (p. 744).
College housing loans p. 745)
Public facility loans (p. 747)
Public works planning (p. 749)
Urban renewal fund (p. 752)
Housing for the elderly fund (p. 757)

Federal National Nortgare Association

Special assistance functions fund (p. 761)
Federal National Mortgage Association

secondary market operations (p. 956).

Public HousinrR Adinistration

0 Low rent public housing program fund (p. 773)

VETERANS ADMINISTRATION

Direct 'loans to veterans and reserves (p. 803)

CIVIL AERONAU"ICS BOARD

Payments to air carriers (p. 818)

FARM CREDIT ADMINISTRATION

Short-term credit investment fund- (p. 835)
Banks for cooperatives investment fund (p. 836)

FEDERAL HOMS LOAN BANK EOARD

Federal Home Loan Bank Board revolving fund (p. 840)

12,388,967
265,014
145,976

283,573,515

35, 864,028
173,208,174

18,856,257

-262,295,979

-720,621,211

178,867,436

-86,178,301

81,856,762

13,310,000
-1,979,500

-119,413

- 8 -
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FEDERAL POWER CO:.yJSSION

3.963 eccenditures

Payments to States under Federal Power Act (p. 850) 58,453

NATIONAL CAPITAL HOUSIiN AUHORITY

National Capital Housing Authority trust fund (p. 968) -2,354,674

NATIONAL CAPITAL PLANNING COINMSSION

Land acquisition, National Capital park, parkway,,
and playground system (p. 860) 1,295,588

NATIONAL SCIENCE FOUTDATION -

Salaries and expenses (p. 864) 206,859,160

SMALL BUSINESS AIEZISTRATION

Trade adjustment loan assistance (p. 875) .05
Pevolving fund (p. 876) .

DISTRICT OF COLU4BIA

Federal payment to District- of Colu::oia (p. 913) 32,899,000
Loans to District of Columbia for capital outlay,

general fund (p. 913)
Loans to District of Columbia for capital outlay,

highway fund (p. 914) 7,5
Loans to District of Columbia for capital outlay,

water fund (p. 9 24)
Loans to District of Columbia for capital outlay, 2C000

sanitary sewage works fund (p. 912
Federal contributions and loans to the Metropolitan

Area sanitary sewage works fund (p. 915) 1,200,000

Repayable Advances to District of Columbia 7,000,000
general fund (p. 915)

Advances to stadium sinking fund,
Armory Board (p. 915),800

-9--
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Title VI - Nondiscrimnation ir

Federally Assisted Programs

1". Ne

In general, Title VI would confirm and 
clarify power

already possessed by the Executive 
Branch. (See items 2

and 3 below). Its enactment would serve the following

purposes:

a. To override specific provisions of law which

contemplate federal assistance to racially segregated

institutions.: Such provisions are contained in the 
Hill-

Burton Act (grants for hospital construction), 
42 U.S.C.

291e(f); the second Morrill Act 
(annual grants to land-

grant colleges), 7 U.S.C. 323; 
and (by implication) Public

Law 815 (grants for school construction in federally 
im-

pacted areas) , 20 U.S.C. 636 (b) (f) , see H. Rep. No. 2810

.81st Cong. 2d Sess. (1950) p. 15. 1/ 
The validity of such

1/For texts of these provisions see list of Provisions

of Existing Federal Assistance Statutes 
Relating to Racial

Discrimination, item 10, infra.

i

.

i

E
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Title VI

provisions is in litigation, and is the subject of 
con-

flicting judicial decisions. 2/ Enactment of Title VI

would override all such "separate but 
equal" provisions

for the future regardless of the ultimate 
outcome of the

pending litigation.

b. To provide express statutory support for action

being taken by the Executive Branch. As a matter of simple

justice, public funds, to which taxpayers 
of all races con-

tribute, ought not be expended to support 
or foster discrimi-

natory practices. While the Executive Branch is believed

n most cases to have adequate authority to preclude 
dis-

crimination oV segregation by recipients of 
federal assistance,

/ The Court of Appeals for the Fourth 
Circuit has held

the "separate but equal" provision of the Hill-Burton 
Ac..

unconstitutional and has enjoined non-profit hospitalspattents
which received Hill-Burton funds from excluding Negro 

p

and doctors'. Simkins v. 'Moses H. Cone Memorial Hospital,
323 F.2d 959 (C.A. 4, 1963). The Court of Appeals for the

Fifth Circuit has dismissed suits by the United States to

enjoin pupil segregation'at schools which received Public

Law 815 funds. United States v. Madison CountBo o

S Education, No. 20668, decided Jan. 7, 1964. A petition ar

certiorari has been filed in the Moses H. Cone case, 
and a

petition for rehearing ar banc has been filed ai n

County case.



Title VI

enactment of Title VI would clarify 
and confirm that author-

ity. It would require agencies 
to act to eliminate racial

discrimination, rather than leave 
the matter, as now; to

individual agency discretion. 
It would give the non-discrim-

ination policy express statutory 
sanction, and thus would

tend to ensure that that policy 
would be continued in future

ears as a permanent part of our national 
policy.

c. To avoid legislative deba

"Powell amendment." Repeatedly, in recent years, amendments

have been proposed in Congress to bills 
providing for, or

extending, federal assistance to education, housing and other

matters, which'would preclude assistance 
to segregated insti-

tutions. Such amendments have consistently been 
opposed by

members of Congress who favored 
the principle of non-discrimi-

ation, but feared that to raise 
the issue of discrimination

in the particular legislative 
context would result in the de-

feat of the pending federal assistance 
legislation. Title VI

enables the .Congress to'consider 
the overall issue of racial

discrimination separately from the issue 
of the desirability

of particular federal assistance 
programs. Its enactment

would avoid for the future the 
occasion. for further legislative

maneuvers of the type described above. 
It would also avoid any

basis for argument that failure to adopt a "Powell amendment"

in connection with a particular 
program implied a Congressional

approval of racial discrimination in that 
program.

-3 -



Title VI

2. History

A large number of statutes. provide for 
federal-

financial assistance to states, counties, 
municipali--

ties and other governmental bodies, 
and in some cases to

- private individuals or organizations. 
For a partial list-

ing of federal programs which 
may involve federal finan-

cial assistance by way of grant, contract 
or loan, see letter

from Deputy Attorney General Katzenbach 
to Congressman Celler,

dated December 2, 1963, item 11, infra.

A number- of federal assistance statutes, 
enacted at

various times from 1890 to the present, 
contain provisions*1

which expressly preclude racial discrimination, 
or which

generally prohibit unfair or unjust 
discrimination. See

list of Provisions of Existing Federal 
Assistance Statutes

Relating to Racial Discrimination, Item 
10, infra. Some

of these, in reliance on constitutional 
doctrines current

at the time of their enactment, provided that 
the furnishing

of separate facilities which make equitable 
provisions for

whites- and Negroes would be a compliance 
with their non-

discrimination requirement.

- 4 -



In recent years, several actions have been taken by

" the President to preclude discrimination in connecti. n with

federal assistance programs. Executive Order 11063 (Nov.

20, 1962, 27 Fed. Reg. 11527) requires the 
appropriate

federal agencies "to take all action necessary and appropriate

to prevent discrimination because of race, color, creed, or

national origin" in the sale, lease, rental, disposition,

use or occupancy of residential property and related facili-

ties which are provided in whole or in part with the aid of

federal loans, grants, contributions, guaranties, or insurance.

Discrimination in lending practices relating to such property

is also to be prevented. (Sec. 101) It authorizes issuance

of appropriate rule and regulations (Sec. 203) and 
their

enforcement by informal means, by termination or refusal

of assistance, or by other appropriate action. (Sec. 302).

Racial discrimination in employment on construction

under programs supported by federal financial assistance is

prohibited by Executive Order 11114 (June 25, 1963, 28 F.R.

6485). Prior to issuance of that order a number of agencies

- 5 -



Title VI

Uad acted to prohibit.such discrimination. 
3/

Individual agencies .have also 
taken action to preclude

racial discrimination in connection 
with assistance programs

administered by them. For example, the regulations of 
the

Department of Agriculture 
prohibit schools or other 

insti-

tutions receiving donated agricultural 
commodities from dis-

criminating against any person receiving food 
because of

his race, creed or color. 6 C.F.R. § 503.8(a) and (b).

Repeatedly, in Congress, amendments 
-have been offered,

but not adopted, to proposed legislation 
to extend existing

federal programs, or to establish 
new programs, for assistance

to education, housing, and other matters, 
which would speci-

fically prohibit assistance to institutions 
or persons engag-

ing in racial discrimination 
or segregation. Such amendments,

sometimes referred to familiarly 
as the "Powell amendment",

3/ See e.S., Federal Emergency Administration 
of Public

Works, Terms and Conditiong (Sept. 15, 1937) Part IV, § 7;

14 C.F.R. § 550.7(a)(14)( airport construction); and relevant

contract forms of the Buuof Public Roads, the Public

Housing Administrationuathe Rural Electrification 
Admin-

istrations.
.-6 -



Title VI

have often been opposed by members of Congress who dis-

approved of racial segregation or discrimination, but

who feared that in the particular legislative context

adoption of the amendment would jeopardize passage of

the bill to which it was proposed.

As introduced, both H.R. 7152 and S. 1731 contained a

Title VI which would have provided simply that no 
federal

assistance law.should be interpreted as requiring assistance

to be furnished in circumstances involving denial of 
partici-

pation or benefits, or discrimination against participants

or.beneficiaries, on the ground of race, color, religion

or national origin. On August 23, 1963, the Attorney

General, testifying before the Senate Committee on the

Judiciary on S. 1731, presented a revised draft of Title 
VI.

Title VI of H.R. 7152 is based on that draft, with certain

amendments made by the House Judiciary Committee and by the

House.

- 7 -



Title VI

The effect of these various 
drafting changes, and the

principal objections they were designed to meet, can be sum-

marized- as follows:

1. The orginal draft.left 
it entirely to the discretion

of federal agencies whether to take any action to eliminate

racial discrimination in 
connection with their programs. 

A

number of members of Congress, 
and witnesses before Congres-

sional committees, expressed 
the view that federal agencies

should be required to eliminate 
such discrimination. In its

present form, Sec. 602 
requires each agency 

to take action to

n racial discrimination against 
participants and benefici

ries of its federal aid program, 
but leaves the agency some

discretion as to what action 
it will take.

2. The original draft gave rise to objections that it

would permit a blanket 
cutoff of all federal aid 

to a particu-

lar State because of a single act 
of discrimination or 

of

resistance to federal court 
orders. It also gave rise to

objections that it permitted arbitrary 
and non-uniform actions.

Concern was expressed 
as to the procedure by'which 

the fact as

to whether discrimination 
had occurred would be determined.

These various objections have been met 
by inclusion in Secs.

602 and 603 of a number of 
carefully drawn procedural 

safeguards.

.8 -



Title VI

a. Sec. 602 authorizes a particular federal agency

to 'take action .only with 
respect to discrimination 

"with

respect to such program or activity," 
i., the particular

program or activity which 
it is authorized to assist.

b. Any nondiscrimination requirements 
are to be im-

posed by "rule, regulation 
or order of general applicabil-

ity." Hence actions taken 
must be uniform.

c. Each such general rule, regulation 
or order must

be approved by the President.

d. Compliance action can be taken 
only after efforts

have been made to secure 
voluntary compliance with 

the

agency's nondiscrimination requirement.

e. Compliance action can be 
taken only after a hear-

ing.

f. Federal aid can be refused or terminated 
only upon

an express finding that the 
particular aid recipient whose

grant, loan or contract 
is refused or terminated 

has violated

the agency's nondiscrimination 
requirement.

g. In every case of refusal or 
termination of federal

aid under Title VI, a full 
written report must be filed

with the committees 6f Congress 
having legislative juris-

diction over the particular 
program or activity, and thirty

days must elapse before 
the cutoff, becomes effective.

S8a-



h. Any refusal or termination of aid is subject

to judicial review.

3. Several clarifications were made in the scope.of

Title VI:

a. The first sentence of Sec. 602 was 
amended

to make it explicit that Title VI will not 
apply to

insurance or guranty. programs such as F.D.I.C.,

FHA mortgage insurance and guaranties, 
and the like.

Action has been taken pursuant to 
Executive Order

11063 to end racial discrimination 
in connection with

federally assisted housing, and that 
action will not

be affected by Title VI.

b. Reference to "religion", was deleted. 
Discrimi-

nation on religious grounds does 
not appear to have been

a significant problem in connection 
with federal aid pro-

grams. On the other hand, inclusion 
of the reference to

religion could have caused unnecessary 
concern on the part

of religiously-affiliated schools 
receiving aid under the

school lunch program, religiously-affiliated 
organizations

participating in the administration 
of State welfare pro-

grams receiving aid under the Social 
Security Act, and

the like.

c. Programs whose participants and beneficiaries 
are

outside the United States were excluded. 
It would be clearly

- 8b -



Title VI

inappropriate, in legislation 
dealing with a domestic

problem, to require action 
which could affect the

governmental policies of other 
countries receiving

foreign aid, and our international 
relations with

those countries.

I .

- 8c -



3. Le alitv

Title VI is not an exercise of regulatory 
author-

ity over activities within 
the states. Its application

is confined to programs and activities which 
receive

federal financial assistance, by 
way of grant, loan or

contract and its validity rests on the power 
of Congress

to fix the terms on which federal 
funds will be made

available.

In extending financial assistance, Congress 
unques-

tionably has power to impose such 
reasonable conditions

on the use of the granted funds 
or other assistance as it

deems in the public interest. E.g., United States v. San

Francisco, 310 U.S.16 (1940); Oklahoma v. Civil Service

Commission, 330 U.S. 127, 142-4 (1942). Since the recipi-

ents of assistance are under no legal 
obligation to accept

federal assistance on the terms prescribed 
by Congress,

there is no invasion of powers reserved 
to the states by

the Tenth Amendment. ". [T]he powers of the State

are not invaded, since the statute 
imposes no obligation

but simply extends an option which 
the State is free to

accept or reject." Massachusetts v. Mellon, 262 U.S. 
447,

-9 -
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480 (1923). Accord: Steward Machine Co. v. Davis, 301

U.S. 548, 593-8 (1937); United 
States v. Bekins, 304 U.S.

27, 51-54 (1938) ; Oklahoma v. Civil Service Commission,

330 U.S. 127, 142-6 (1947). /

In the last-mentioned case the 
Court sustained the

constitutionality of provisions of the 
Hatch Act requir-

ing dismissal, for political 
activities, of state officials

administering programs supported 
by federal funds. The

Court stated, "While the United 
States is not concerned

with, and has no power to 
regulate, local political acti-

vities as such of state officials, 
it does have power to

'ix the terms upon which its money 
allotments to states

shall be disbursed." 330 U.S. at 143.-

Congress' power to attach 
reasonable conditions to

its grant of financial assistance 
may be exercised by

general, across-the-board 
legislation. Examples of such

4/ Grants-in-aid given on condition, are essentially

contractual.2.n nature. ' ''R v.. C43 ll, 1439,5
co t a t a -n n t r . M ~ e v a h a l 4 ,(1866); 

B u k v. Southern Pacific' R.R. Co., 243 U.S. 669,

679-80 (1914) Loans and contracts are also clearly con-

tractual, Congress has plenary authority to prescribe

the terms on whl-ich the United 
States will contract, and

the exercise of that authority 
involves no invasion

of rights reserved to the States 
by the 10th Amendment.

E.g., Perkins v. Lukens Steel Co., 310 U.S. 113, 127-9

(1940).
- 10 -



Title VI

Legislation are the.Work Hours Act of 1962 (Public Lag,

87-581, 76 .Stat. 357) and the Anti-Kickback Act of 1934"

(18 U.S.C. 874, 41 U.S.C. 276c) both applicable generally

to contracts for work financed by federal loans or grants,

and the Hatch At (5 U.S.C. 118k, 18 U.S.C. 595) applicable

generally to activities financed by federal 
loans or grants.

The constitutionality of the Hatch Act, as applied to state

programs supported with federal funds, 
was sustained in

Oklahoma v. Civil Service Commission, suora.

The effect of Title VI would be prospective only.

Sec. 602 authorizes each agency to adopt nondiscrimination

requirements, by rule, regulation or order of general appli-

cability, and to terminate assistance or take other appro-

priate action to secure compliance with 
such requirements.

Such requirements would be applicable only to assistance

given after their effective date. Hence no question would

arise as to the authority of Congress to attach new condi-

tions to grants already made or other assistance already

given.

There can be no doubt -of the power of Congress to

prohibit racial discrimination in connection with programs

- 11 -



authorized by it. Congress has prohibited 
racial discrim

nation in connection wit' 
certain federal assistance 

pro

ga d list of Provisions of Existing Federal
grams. See annexedDsrmiain

As -san e Statutes wh c : : a ,a c t R G " . ls t at comm rc

in the exercise of its power 
to regulate commerce,

Similarly, r ailroads

Congress has prohibited 
unjust discrimination 

by r

Congress hav been con-

bus lines and airlines; those 
prohibitions have

strued to prohibit 
discrimination or 

segregation,

strued, have been sustained 
by the courts.

- and, as so consre,1U..8 (1941) (railroads)

Mithel v.United States, 313 U.S. 80(14) 
ralod;

Mitc nv. U39 U.S. 816 (1950) (railroads);

Henderson v.Untdbu lie)

v ted States, 364 U.S. 454 (1961)
Bovtnv. Uni .2 9

d v. Pan American World Airways, 22
FitPana Amer ican.....-

(C.A. 2, 1956) (airlines); 
United States v.

or590 (M.D. Ala., 1962) (airlines).

201 F. Supp- 9 MD

As noted in point
2  the Executive Branch has taken

number of actions 
to preclude racial 

discrimination or

segregation in connection 
with federal assistance programs.

validity of these 
actions has not been 

judicially
Thevaiiyothsac-teetn

Ied It is well-settled that, except 
to the extent

challenge
.12 -



Congress may have. required or prohibited certain action,

Congresso may havpreuir

the Executive Branch has discretion 
to impose such con-

ditions and requirements as 
it deems appropriate in

entering into contracts and agremants- , [ni t

States v. inye, 5 Peters 115, 127 (1831); United States

v L , 15 Peters 290, 315-6 (1841); United 
States v.

lodsof, 10 Wall. 395, 406-8 (1870); Jessuo v. United States,

106 U.S. 147, 151-2 (1882); Muschanv v. United 
States, 324

U.S. 49, 63 (1945); Kern-Limeric. Inc. v. Scurock, 347

California, 373 U.S. 546,

U.S. 110, 116 (1954); Arizona v. 
(

580 (1963). 5/ By enacting Title VI, 
Congress would thus

' confirm an authority which 
the Executive. Branch is now

a ad is believed to have ample

exercising in many areas, 
an

power to exercise.

Indeed, a strong argument 
can be made that the 

Consti-

tution requires that programs and 
activities receiving

significant financial assistance 
from the United States

refrain from racial 
segregation or discrimination. 

The

As to the contractual nature 
of grants, loans

and other financial assistance, 
see note 4,

13 -



Fifth Amendment prohibits 
racial discrimination 

or segre- -

gation by the United. States, at least in the absence of a

compelling justification.. Bolln v* Sharpe, 347 U.S. 497

(1954); cf. Hirabavashi.v. United 
States, 320 U.S. 81,

10 193;and see SLP v. Louisville and Nashville
100 (1943); 

adseSel 
.

323 U.S.. 192, 198-9 (1944). The prohibitions 
of

the Fourteenth Amendment against 
racial discrimination by

the states extend to governmental 
action "designed to

perpetuate discrimination." Railway sail As'n v.

326 U.S. 88, 94 (1945). 
They may extend to 

actions of

private persons and 
organizations if the government 

par-

ticipates in those actio.ns-_ 
Cooer v. Aron, 350 U.S. 1,

4 (1958). If the government, 
through such an arrangement,

can besai tohve"elected to place 
its power, prestige,

and property behind the admitted 
discrimination," the

courts may deem it a "joint 
participant" and hold the

cort 
ful Burto v.itmdg

segregation or discrimination 
unlawful, Burton v.

ton Parkie Authority, 365 U.S. 715, 724, 725 (1961).

In such circumstances, 
the government may be 

under a duty

to take affirmative action to 
preclude racial segregation

or discrimination by private 
entities in whose activities

. 14 - *1



Title VI

t is a participant; rt.on v. Wilmington Parking 
Author-

In Simkins v. Moses Cone Hospital, 323 F'2d 959, de-

cided Nov. 1, 1963, the 
U.S. Court of Appeals for 

the Fourth

Circuit applied these principles 
to hold that the Fifth

Amendment prohibited racial 
discrimination by non-profit

hospitals which had received 
federal construction grants.

One factor relied on by the 
court was the "massive use

of federal funds." 323 F.2d at 967. The court emphasized

that the application of these 
constitutional requirements

o particular .federal assistance 
programs will 'depend on

e particular circumstances. 
323 F.2d at 967.

Nevertheless, the decision, 
and the general trend

of the authorities which it 
cites, indicates that, as to

many of the federal assistance 
programs to which Title

VI would apply, the Constitution 
may impose on the

United States an affirmative duty 
to preclude racial segre-

gation or discrimination 
by the recipient of federal 

aid.

In exercising its authority to 
fix the terms on which

S.



Title VI

ederal funds will be disbursed (see Oklahoma v. Civil Service

- Commission, supra), Cangress clearly has power to legislate

so as to ensure that the federal 
government does not become

involved in a violation of -the Constitution.

There is no Constitutional right to notice and hearing,

or to judicial review, in connection with actions 
terminating

or refusing to grant or continue financial 
assistance. The

power of the United States to fix the terms and conditions

on which federal funds will be made available 
includes the

pdwer to establish such procedures 
for passing on applications

for assistance, and for terminating or withholding 
assistance,

s appear to it appropriate. Except where Congress has pro-

vided by statute for judicial review, 
courts have not undertaken

to review actions of federal officials refusing 
or terminating

grants, or otherwise relating thereto. 
State of Arizona v.

Hobby, 221 F. 2d 498 (C.A.D.C. 1954); 
see City of Dallas v.

Rentzel, 172 F. 2d 122 (C.A. 5, 1949); Clement Martin v. Dick

C.rJ., 97 F. Supp. 961 (W.D. -Pa., 1959); 
e. Perkins v. Lukens

Steel Co., 310 U.S. 113 (1940). Nor have t he courts required

the executive department or agency to hold hearings. Thus, the

provisions of Secs. 602 and 603 with 
respect to findings, hear-

in'gs and judicial review, go beyond anything required 
by the

*onstitution.
- 16 -



TitlTh3 -4. Owroit

sec 6)1l cliares a as rule of nondiscriwination.

Seca. 602 and 603 tot forth the procedures for iplementin.

th-t rule. ach federal department or agency administering

ro >ar-am subject to Title VI is required to take action to

effactuate the provisions of Soc. 601. The department or

arOncy would hava some. di cetion as to the nature of the

ectt on it take. -

Ic _ pntt. Sec. 602 authoric s

Zgncies to impose nondi scrimination requirements by or pursuant

to rule, rcgul:ation or 'order of general applicability. Such

rule, re ulation or- order must be approved by the President

and will be published in the Federal Reg ster. The form and

content of such a -eneral requireMCnt would vary, depe:din

on the natural and imathod of administration of the. particular

asistance program. It could, for example, take the form of a

rule or regulation governing the conduct of recipients of assist-

ance, or an order speclfyin3 a standard form of irritten assurance

or undertaking required to ba given by each applicant for assist-

nce, or a standard provision of assistance contracts.

Arny such requircment must be one which will effectuaite

tha provisions of section 6;1 with respect to such program or

activity. Thus it + uf t rel:to to the particular program or

17
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Title VI

5. .Scooe

Title VI applies *to programs of federal financial, ass ist-

ance by way.of grant, loan or contract. A partial listing of

such programs is attached to the letter from Deputy Attorney

General Katzenbach to Congressman Celler, dated December 2,

1963, item 11, below. It identifies approximately 170 line

items in the budget that may be affected.

In fact, however, as Mr. Katzenbach's letter indicates,

enactment of Title VI will have little or no effect on many

of the federal assistance programs which come within its terms.

This is so because the great majority of such programs either

resent no practical possibility for racial discrimination

against participants in or beneficiaries of the program, or

-are presently being administered in ways which adequately guard

against such discrimination. In addition, in those cases in

which Title VI will have an effect, its effect may be much more

limited than that which its opponents would attribute to it.

Title VI will not prohibit all forms of racial discrimination

by a recipient of federal funds. It only prohibits discrimination

against those persons whom Congress regarded as participants

and beneficiaries of. the particular federal assistance program.

The practical scope of Title VI can best be indicated by

* onsidering its application to particular subjects.

- 24 -
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S a. Social securit, veterans' pensions and similar

direct federal payments. Social security benefits, 
under

Title II of the Social Security Act, are paid directly 
by

the United States to the ultimate beneficiary. 
The United

States does not now discriminate, on grounds of race, 
in

paying social security benefits 
or in determining eligibil-

ity for such benefits. It could not. Neither the Act nor

the Fifth Amendment would permit such discrimination. 
And

it is irrelevant, to the purposes of the Social Security 
.

Act, what the recipient of the benefit 
does with the money

eceived. His employees, or customers of his business,

are not participants in or beneficiaries 
of the Social

Security program. Hence. Title VI will have no effect on

federal Social Security benefits.

For like. reasons, Title VI will not affect 
veteransT

compensation and pensions, civil service 
retirement, rail-

road retirement, and similar programs involving direct 
pay-

ments from the United States to the beneficiary.

b. State welfare programs. A number of welfare pro-

grams, administered by the states, 
receive federal financial

assistance. These include unemployment compensation, and

uch state programs as old-age assistance, 
maternal and child

-25 -
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welfare, and aid to the blind and disabled, all of which

receive federal grants under various titles of the Social

Security Act. Title VI will not authorize imposition of

any requirements on the ultimate beneficiaries 
of these

welfare payments, for the same reasons already discussed

under the preceding heading. But it will result in require-

ments that the state agencies administering these programs

refrain from racial discrimination in the allowance of

benefits and in treatment of beneficiaries. For example,

a state agency administering an unemployment compensation

program which participates in the federal Unemployment

Trust Fund, would be prohibited from denying payments 
to

otherwise eligible beneficiaries because they were Negroes,

or because they had participated in voter registration

drives or sit-in demonstrations. The state agency would

also be prohibited from maintaining segregated lines 
or

waiting rooms for, or otherwise differentiating 
in its

treatment of, white and negro beneficiaries.

c. Housing. Title VI will have little or no effect 
on

federally assisted housing. This is so for two reasons. First

much federal housing assistance is given by way 
of insurance

or guaranty, such as F.H.A. mortgage insurance 
and guaranties.

Such programs are not covered by Title VI, and 
hence will not

-26 -
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be affected in any way by enactment of Title VI. Second

those cases where housing assistance is given by federal

grant or loan, such as loans to public housing 
and urban

renewal .projects, Title VI will require that the public 
bodies

or private entities receiving the benefits of 
any such loan

refrain from racial discrimination. However, like require-

ments are already in effect under Executive Order 11063. 
Hence

Title VI will merely give statutory support to the regulations

already in effect as to these programs.

d. Employment

Whether and to what extent Title VI.will affect employment in

activities receiving federal assistance will depend on 
the

naturee and purposes of the particular federal assistance program.

Farm employment would not be affected by Title VI.

The various federal programs of assistance to farmers, 
such

as acreage allotments under the Agricultural Adjustment Act,
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- were not' intended to deal with problems of farm employment,

and farm employees are generally not participants in or

beneficiaries of such programs. Hence Title VI would"not

authorize imposition of any requirements under these pro-

grams relating to racial discrimination in farm employment.

On the other hand, stimulation of -employment is typically

a significant purpose of federal grants for construction of

highways, airports, schools and other public works. For ex-

ample, in Sec. 12 of the Public Works Acceleration Act of

1962, 42 U.S.C. 2641 (a) Congress found that acceleration of

public works construction, including construction assisted

by federal grants and loans, was "necessary . . . to provide

immediate useful work for the unemployed and. underemployed."

Congress has generally required payment of prevailing wages,

and adherence to the 8-hour day and 40-hour week, on such con-

struction. Where federal funds are made available in order to

provide jobs, it would be unconscionable to permit racial dis-

crimination-in the availability of these jobs. Racial discrimi-

nation in construction financed by federal grants and loans is

now prohibited under Executive Order 11114. Title VI would not

result in imposition of new requirements for such construction

employment, but would give statutory support to action already

being taken.
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Employees and applicants for employment.are the primary

beneficiaries of federal assistance to state employment ser-

vices. Title VI would thus authorize adoption of regulations

requiring the elimination of racial discrimination in referral

practices, treatment of job applicants, etc., by such state

employment services receiving federal funds. For like reasons)

it would authorize action in 'connection with federally assisted

vocational training programs.

In this area there is some overlap between Title VI and

Title VII. Both Titles call for initial reliance on voluntary

methods for achieving compliance. If such methods fail, then

&he department or agency administering a federal assistance

programm would consider the availability of a suit under Title

VII in determining what means of obtaining compliance with its

nondiscrimination requirement would be most effective and con-

sistent with the objectives of the 'federal assistance statute.

e. Education

The policy of Title VI would also be applicable with respect to

"impacted area" schools receiving federal grants under Public

Laws 815 and 874. Racial segregation at such schools is now

prohibited by the Constitution, The Commissioner of Education

would be warranted in relying on any existing plans of desegre-

gation which appeared adequate and effective, and on

l itigation by private parties or by the Attorney General

-29 -
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elimination of racial discrimination with respect to teachers

in education programs, the administrator 
of the Ihill-Burton

program might be justified in adopting regulationS dealing

- with discrimination with respect to the 
profcsional staff of

a hospital, i.e., doctors and nurses.

In making grants to medical schools, 
hospitals and others

to promote knowledge and training in the field of health, 
the

federal government could require freedom from racial discrimination

against participants in the program, just as in the case 
of other

forms of assistance to education and training.

Banking. Title VI, contrary to the arguments of some of

its opponents, would have little if 
any effect on banking.

Programs of insurance of bank deposits, such as FDIC, 
would not,

0 be covered; they are expressly excluded 
as insurance programs.

Other. The application of Title VI is limited to persons in

the United States. Thus it would not affect the administration

outside the United States of foreign 
aid and othoe international

programs.. Title VI is also not intended to affect programs 
of

assistance -to American Indians, or to affect the special historical

and legal status of American. Indians under the Constitution and

Treaties. The granting of direct benefits 
to Indians has never

a

been thought to be/denial of Constitutional ri.;Cs under the Fifth

Amendment. Indians receive certain special assistance because

of historical considerations, treaty obligation:l and moral com-

mitments, and not' because of .their race, color or national 
origin.
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.6. Objections

a.. "Punitive". "vindictive." In the House, a concerted

attack was made on Title VI as"punitive," or 
"vindictive."-

-E.. Cong. Rec., Feb. 7, 1964, p. 2399; see also pp. 
2382,

2394. These characterizations seem premised on the assumption

that the intent behind Title VI is to deny 
to the South the

benefit of social welfare programs, and to punish entire

states for any act of discrimination committed 
within them.

The argument wrongly attributes.to Title 
VI the intention re-

flected in the suggestion of the Civil Rights 
Commission in

pril, 1963, 'that all federal funds in Mississippi 
be cut off

.because of the resistance to federal court orders and 
federal

authority then being offered by the Governor of Mississippi.

The argument ignores both the purpose of Title 
VI, and

the limitations carefully written into its language.

The purpose of Title VI is to make 
sure that funds of

the United States are not used to support 
racial discrimination.

In many instances the practices of segregation or 
discrimination,

which Title VI seeks to end, are unconstitutional. This is

clearly so wherever federal funds go to a state 
agency which
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Rages in racial discrimination. It may also be so where

federal funds go to support private, 
segregated institutions,

under the decision in Simkins v. Moses H. Cone Memorial Hospital,

323 F. 2d 959 (C.A. 4, 1963). In all cases, such discrimination

is contrary to national policy, and 
to the moral sense of the

nation. Thus, Title VI is simply designed 
to ensure that

federal funds are spent in accordance 
with the Constitution

and the moral sense of the nation.

Moreover, the purpose of Title VI is not to cut off funds,

but to end racial discrimination. 
This purpose is reflected

the requirement that any action taken 
by the federal de-

p rtment or agency must be "consistent with the achievement.

of the objection of the statute authorizing the financial

assistance in connection with which the action is taken."

In general, cutoff- of funds would not 
be consistent with the

objectives of the federal assistance 
statute if there are

available other affective means of ending discrimination.

And Sec. 602, by authorizing the agency to achieve compliance

"by any other means authorized by law" encourages agencies

to find ways to end racial discrimination without refusing or

terminating assistance.
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o t coner a shotgunl authority to cut

Title V1 does notcnnndsrmnton eq r-

d to a state. Any non-discrimination requiXO
off all federal ai ble as tnngto end

. adopts must be supportable as tending

rantl discrimination with respect to 
the partiCUlar program

racialdscinaonwctofnl

- a v to which it applies. Funds can be cut off only

on an tivits tf ending that the particular 
recipient has failed

,,on an express hus Til VI does not

to comply with that requirement. 
Thus, Title VI d

authorize any cutoff or limitation 
of highway funds for e-

ample ean of relation. And it does not

- aipleby reason ofasae

- r thr omliance action,' on asae

authorize a cutoff, or other compin discrimina-

-ide basis unles the state itself is engaging 
in

de bsis nlesn the case of grants

ion on a stateside 
basis. For example,

to impacted area.schoOlsi 
separate compliance action 

would have

-to b aken i ect to each school district receiving 
a

to'be taken with -respec 
,

grant.
the authority to cut off funds is hedged about

-Finally, foetudswol

S procedural restrictions. Before funds would
with a number of proceua-. teaec

-wing would have to occur: (1) the agency

be cut off, th t, by ule regulation

a a nondiscrimination requirement; 
by rule, regulation

must dopt . th Preident mustap

applicability, 
(2)tePea-

or order of general appithe agent must

rule, regulation or order, (3) the agency
prove tha ue euh o opyn

S advise the recipient of assistance that 
he is not complying

- advie the ecip5
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ith that requirement, and seek to secure compliance by 
volun-

tary means;. (4) a hearing must be held before 
any formal

- compliance action is taken; (5) the agency may, and in many

cases will, seek to secure compliance 
by means not involving

.a cutoff of funds; (6) if it determines that a refusal or

termination of funds is appropriate, 
the agency must make an

express finding that the particular 
person from whom funds

are to be cut off has failed to comply 
with its nondiscrimina-

tion requirement; (7) the agency must file a full written

report with the appropriate Congressional 
committee and 30

ays must elaple; (8) the aid recipient can obtain 
judicial

.review and may apply for a stay pending such 
review.

b. "grant of sweeping new power to the executive branch."

It has been argued that Title VI would confer 
sweeping new

authority, of undefined scope, to federal departments 
and

agencies. In fact, the opposite is the case.. 
Most agencies

" extending federal assistance now have 
authority to refuse or.

terminate assistance for failure to comply 
with a variety of

requirements improved by statute 
or by administrative action.

This existing statutory authority 
is, however, not surrounded

by the procedural safeguards for which Title VI provides.

- 36 -
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For example, the Hill-Burton Act provides that an applica-

ion for a grant for hospital construction must contain, inter

alia, (1) plans and specifications' in accordance with regula-

tions adopted by the Surgeon General; (2) reasonable assurance

that the applicant has title to the site; (3) reasonable

assurance that adequate financial support will be available

for the construction, maintenance and operation of the project;

(4) reasonable assurance that prevailing wages will be paid to

construction workers; and (5) assurance that the hospital

will be operated in conformity with requirements of an ap-

proved state plan and of the Surgeon General's regulations

Prohibiting discrimination on account of race, creed or color,

nd requiring tha# needed facilities be furnished persons un-

able to pay; and;.,(6) assurance of compliance with state. standards

for operation and maintenance. The Surgeon General must find

that the project is entitled to priority over other projects

in the State. If the application fails to meet any of these

requirements,'the Surgeon General will not approve it. The

State agency is entitled to a hearing before the Surgeon

General prior to final disapproval;.the hospital applying for

a grant has no statutory right to a hearing. 42 U.S.C. 291h.

The State agency can obtain judicial review; the hospital cannot.

U.S.C. 291j.
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After a grant has been approved, the Surgeon 
General

may terminate payments under it 
if he finds (1) that the

state agency is not complying substantially 
with the state

plan or 'the Surgeon General's regulations; 
or (2) that any

funds have been diverted from the purpose for 
which they

were paid; or (3) that any assurance in 
the application "is

not being or cannot be carried out"; or 
(4) that there is a

substantial failure to carry out the plans 
and specifications;

or (5) that adequate state funds 
for administration of the

state plans are not being provided. payments can be withheld

until there is no longer a failure to comply 
or if compliance

is impossible, until federal funds diverted 
or improperly

expended are repaid. 42 U.S.C. 291j(a). The state can ob-

tain judicial review of such a termination; the hospital

receiving the grant cannot. 42 U.S.C. 291j(b).

- The Surgeon General is given general 
authority to "make

such administrative regulations and perform 
such other functions

as he finds necessary to carry out" the Act. 42 U.S.C. 291k.

His regulations are voluminous and detailed.' See 42 C.F.R.

Chapter 53.

-38-
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As applied to the Hill-Burton Act, enactment of Title

VI would simply delete the present provision that furnishing

of "separate but equal" facilities will satisfy the statutory

non-discrimination requirement -- a provision which one court

has held unconstitutional and separable. It would confer no

new authority to refuse a grant or terminate -payments there-

under. But it would (1) afford the hospital a hearing and

judicial review in connection with a refusal or termination

of a grant; (2) require a report of any such refusal or

termination to be made to Congress; (3) require efforts to

achieve voluntary compliance; and (4) require Presidential

approval of the Surgeon General's regulations relating to.

nondiscrimination.

r The patterns of the School Construction Act, Public Law

'815, 20 U.S.C. 631 et seq., and the Library Services Act

of 1956, 20 U.S.C. 351 et seq. are essentially similar. So

are the grant-in-aid provisions of the Social Security Act,

except that they do not authorize judicial 'review.

The foregoing statutes spell out in sohe detail criteria

for approval and disapproval of a grant, and for terminating

or withholding payments thereunder. Many federal assistance

statutes are cast in more broadly discretionary terms.
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For example, the Secretary of Labor is authorized to make

grants to state employment services 
if he finds that the state

plan is -"reasonably appropriate 
and' adequate to carry outn 

the

purposes of the federal law. 
29 U.S.C. 49 g. He is empowered

to determine whether the state 
employment service is conducted

in accordance with his rules and 
regulations, and to withhold

payments if he determines that 
the state "has not properly ex-

pended the monies paid to it." 
Provision is made for notice

in writing to the state, but not 
for hearing or judicial re-

view. 29 U.S.C. 49h.

'Another common type of provision 
is that in the School

lunch Act, which simply provides 
for payments to states "in

accordance with such agreements, 
not inconsistent with the

provisions of this chapter, 
as may be entered into by the 

Secre-

tary [of Agriculture] and such State 
educational agency." 42

U.S.C. 175b. Funds are paid by the states to public and private

schools in accordance with further 
agreements which must also

be approved by the Secretary. Implicit in the authority to

enter into agreements is the further 
authority to refuse a

grant to a state or school which 
refuses to agree to terms

approved by the Secretary, and 
to terminate assistance for

failure to comply with the agreements entered 
into. No provision

--40-
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s made in the statute for notice hearing 
or judicial review.xj

Broad discretion to. specify 
the terms on which grants-

will be made-.or refused, and 
payments thereunder withheld 

or

terminated, is conferred by the 
Act of Sept. 16, 1958, 42 U.S.C.

1891, authorizing the head of each federal 
agency to make

grants to non-profit colleges 
and organizations for the sup-

port of basic scientific 
research "where it is deemed 

to be

in furtherance of the objectives of the agency." 
42 U.S.C. 1891.

Thus, it is evident that the 
kind and degree of disaction

conferred by Title VI is narrower, 
and more 'carefully limited

by procedural safeguards, 
than that which Congress has 

fre-

ently provided in federal assistance 
statutes.

c. Interference with private business. Title VI has

been attacked as a sweeping interference 
with private business

and individual rights. The fact is, however, that Title 
VI

is not a regulatory measure; it 
is an exercise of the unquestioned

power of the federal government 
to "fix the terms on which 

'federal

x/ The regulations of the Secretary 
of Agriculture expressly

provide that "Any State Agency or any 
school may be disqualified

from future participation if 
it fails to comply with the provi-

sions of this part and its agreement with the Department 
or

the State Agency. This does not preclude the possibility

of other action being taken through 
other means available where

necessary . . . " 76 F.R. § 210.19.

41
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hnds] shall be disbursed." 
Oklahoma v. Civil 

Service Com-

on, 330 U.S. 127, 143 (1947). No recipient is required

to accept- federal a id. If he does so voluntarily, he must

take it on the conditions on which it is offered. 
See point

3, above. And it should be emphasized that 
Title VI does not

involve any new extension of federal authority.! 
It merely

prescribes the manner in which 
existing federal programs will

be administered.
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7. Questions and Answers

Q. Would Title VI apply retroactively? 
Re
activity

A. No. There is no intention to deal with past conduct

which was not contrary to any regulation or 
other require-

ment of the federal agency at the time it occurred. 
Section

602 provides for the adoption of new requirements 
by rule,

regulation or order of general applicability. 
Such require-

ments would be prospective in effect, and would apply only

- to grants, loans and contracts made after their effective

date.

Q, What effect will Title VI have on those 
programs, as to Existing

- programs
which a nondiscrimination policy is already in effect?

A. If an agency has already adopted and is applying such

regulations and requirements as are appropriate to end

discrimination, Title VI will not require it to do any-

thing more than it is already doing. 
It will give its

actions additional legislative support. And the procedural

safeguards of hearings, express findings, judicial 
review,

and report to the Congressional committees would be ap-

plicable to actions taken after its 
effective date.
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I Would Title VI authorize 
the withdrawal of all federal 

wtdrawal

assistance from a.State which resists enforcement of all aid

a Stat ahc resist

federal court desegregation orders? 
a

A. No. Any action taken by a 
federal agency under Title

VI must be action to effectuate 
Title VI with respect

to the particular program 
or activity which that agency

assists and with respect 
to which the action is 

taken.

Assistance may be cut off 
only on an express finding

that the recipient has 
failed to comply with 

a require-

ment of general applicability 
which the agency has adopted

to implement Title VI in its 
own program of assistance.

Thus aid in one program 
would not be cut off 

because of

discrimination in some 
other program, nor would 

assistance

to one recipient be cut 
off because another recipient 

in-

the same locality engaged 
in discrimination. Moreover,

any cutoff is subject 
to hearings and judicial 

review,

and a report must be 
filed with the appropriate 

committees

of Congress.

Section 602 permits an 
agency to seek compliance 

with Other means

its nondiscrimination requirements 
either by terinating authorized

aid or by use of "any other 
means authorized by law.3 

by law

What does this latter 
phrase mean?'
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it means only that an agency may use such enforcement.

powers as it may already have 
under existing law. It

is desirable to give each agency 
some flexibility to choose

those means of effectuating the 
policy of Title VI which

will be most appropriate to the 
circumstances of its

program. In many cases, some alternative to a cut-off

or refusal of funds may be found, under existing 
law,

which will enable the agency to achieve 
compliance with-

out jeopardizing, even in limited fashion, 
its basic.

program objectives by terminating 
or refusing aid. Thus,

if an agency's nondiscrimination 
requirement is embodied

in a contractual commitment, the 
agency may be able to

- bring suit to enforce its contract. 
An agency with power

to approve or disapprove construction 
plans or standards,

as a condition of granting aid, could refuse 
to approve

any facilities which would be segregated 
in use. Possibly

it could disallow additional costs incident 
to maintaining

segregated facilities. All such action, however, would

have to be based on powers conferred on the 
agency by

some legal authority other than Title VI.

Q. Does the phrase "shall be consistent 
with the objectives Consist-

Ah of the statute authorizing the financial 
assistance," in ency with

- 45 -
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section 602, mean that any agency could continue indefinite- objec-

ly assisting a segregated activity, on the ground 'that to ties

stop assisting it would defeat the objectives of the under- aid

lying statute? Statute

A. No. Title VI. is a clear legislative mandate to end

racial discrimination with respect to participation in

and receipt of benefitsof federal assistance programs.

It requires all agencies to take action to effectuate that

mandate. The quoted phrase does, however, emphasize that,

in implementing Title VI, an agency should not unnecessarily

jeopardize its basic mission. For example, in an emergency

~ situation, the overriding need may be to provide assistance

which will protect health and safety. While the federal

agency should take action to prevent future recurrence

of any form of discrimination in connection with the ad-

ministration of its assistance, it might be'justified in

a particular emergency in using whatever machinery is

available to provide prompt assistance. The "consistent

with" phrase also emphasizes that an agency should not

adopt requirements which are unrelated to the basic pur-

poses of the statutes which it is administering and which
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do not affect those persons 
whom Congress regarded 

as

the participants and beneficiaries 
of its program.

Suppose a State or locality, in-administering 
unemploy- rot

ment compensation, requires its 
offices to maintain

separate waiting lines for white 
and Negro recipients. ents

Would all workmen'ts compensation 
payments to the State empl

or locality have to be terminated? 
comp

A. Such separate lines would clearly 
be inconsistent with

Title VI. Hence the federal agency would have 
authority

to cut off all unemployment assistance until this form

-of segregation was ended. However, it is not expected

that such a drastic step would be 
taken. Title VI is

not intended to be punitive; to 
deprive all recipients

of aid could result in great harm 
to many innocent indivi-

duals who desparately require assistance. 
Thus, for ex-

ample, the agency might provide 
that certain administra-

tive costs would be disallowed if 
such a segregation

practice were followed. or it might obtain contractual

agreements from the States not to engage in such segrega-

tion, and bring suit to 'enforce the 
contract. In general,

it is expected that federal agencies 
would not cut off

assistance where other means of 
enforcing nondiscrimination

action

ecipi-

of un-

oyment

ensation.

,.
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requirements could be found. Before taking any compliance

action the agency would have to (1) try to obtain 
compliance

by voluntary means; (2) afford the state agency 
a hearing;

and (3) if funds are to be cut off file a written 
report

with the appropriate Congressional Committees.

q If a number of localities in a State 
discriminate in Cut off

connection with a program receiving federal financial 
of assist-

assistance, could all assistance to the State under 
the ance on a

program be cut off? Would the same result follow if State-wide

only one city or town in the State practiced 
such discrimina- basis.

tion?
it would depend on the circumstances and the way in 

which

the federal assistance is administered. Under section 602

-assistance could be terminated or refused only to 
'a "re-

cipient as to whom there has been an express finding 
of

failure to comply" with a nondiscrimination requirement

adopted pursuant to that section. If, under a particular

.program, the State is the recipient, then action could be

taken with respect to the State on a fitiding of failure

by the State to comply with such a requirement. 
If the

discrimination were required by State law, or by a plan

approved by the State,. a federal agency might 
be justified

- - 48-
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in concluding that all recipients of aid in the State 
would

discriminate, without having to make separate investiga-

tions and findings as to each locality receiving aid.

In most cases, however, a separate finding and 
order as

to each particular locality would probably be necessary..

Thus, absent some basis for finding that 
the State was

responsible for the discrimination, it 
would be expected

that action would be taken only with respect to 
the local

unit or units (e.&. the cities, towns, or countries) actual-

ly involved.

Would assistance be cut off to a private institution 
Segregation

which engaged in segregation, where the segregation is 
required b

required by the State? 
st

A. The requirements of Title VI apply "notwithstanding any

inconsistent provision of any other law." Moreover, any

state law or policy requiring segregation would clearly

be unconstitutional. Hence no such state law or policy

would excuse a failure to comply with a nondiscrimination

requirement imposed pursuant to section 
6'02. Whether a

nondiscrimination requirement is appropriate and 
whether

aid would be cut off, or the nondiscrimination 
requirement

would be enforced in some other way, would depend 
on the

circumstances.
- 49.-
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Q. If any agency administers two aid programs, and'a person Different

or entity who received federal funds under both engages programs

in prohibited discrimination in connection with one and

not the other, could assistance be cut off as to both

programs?

A. -No. There would have to be a finding of discrimination

in connection with each program under which aid is

terminated or refused.

Q. Would federal milk, or school lunch programs be terminated 
Milk and

because a school was segregated? school lunc
programs

A. The federal agency could require that the school distribut-

ing milk and lunches refrain from segregation. 
It would

have legal authority to enforce that requirement by terminat-

ing or refusing assistance. But it is not expected that

such programs would be terminated so long as milk and food

were made equally available to white and Negro children

alike. Such termination would be inappropriate in view

of the fact that other means of ending segregation were

available which did not involve denying needed food to

growing children. It would be more appropriate, and more

consistent with the objectives of the milk and school

lunch programs, for example, to rely on suits by parents,
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or by the Attorney General under Title IV of H.R. 71529

as the method of bringing an end to segregation.

Again, it should be ephasized that before any funds

could .be refused or terminated there would have to be

(1) an effort to obtain compliance by voluntary means,

(2) a hearing, and (3) a full report to the 
appropriate

Committees of Congress.

Q. Last April, President Kennedy stated he was opposed to ICennedy's
views on

cutting off all aid to states that engage in some form cut-off of
assistance

of racial segregation. Has the Administration changed

its views?

A. The Administration has not changed its views in this

respect. Under Title VI assistance under one program

cannot be cut off because there is discrimination in

another program. Therefore the Title does not provide

a means for cutting off all aid to a state. This is

consistent- with the view expressed by President ICennedy

- that there should be no general power to effect a massive

- and general cut-off of all assistance to a State because

it discriminates in one way or another. What President

Kennedy said, in the question and answer period 
following
April 19, 1963,

his speech to the American Society of Newspaper Editors on /
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was the following:

"MR. HILL: Mr. President, will you attempt to cut

'off Federal Aid to the State of Mississippi as proposed

by your Civil Rights Commission?

"THE PRESIDENT: I don't.have the power to cut off

the aid in a general way as was proposed by the Civil

Rights Commission, and I would think it would 
probably

be unwise to give the president of the United 
States

that kind of power because it could start in one 
state

and for one reason or another it might be moved 
to

another state which was not measuring up as the Presi-

dent would like to see it measure up in one way or

another. I don't think that we should extend Federal

programs in a way which encourages or really 
permits

discrimination. That is very clear. But what was

- suggested was something else and that was a general

wholesale cutoff of Federal expenditures, regardless

of the purpose for which they were being spent, as a

disciplinary action on the State of Mississippi. I

think that is another question, andI couldn't accept

that view." (Emphasis added).

Title VI is wholly consistent with that position. 
It

would not authorize " a general wholesale cutoff of

-Federal expenditures, regardless of the 
purpose for which

they were being spent." It would authorize action, in-

cluding cutoff of funds where necessary, to 
end racial

discrimination against the participants and 
beneficiaries

of specific programs of federal financial assistance 
by

way of grant, loan or contract.

Q. Why does not Title VI apply to religious discrimination?

A. Religious discrimination does not appear to 
have been

a significant problem in connection with 
federal aid

programs. Inclusion of' a reference to religion could-

Religious

discrimina-

tion.
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have caused unnecessary concern on the part of religiously-

affiliated institutions which, for example, receive 
school

lunches or participate in state welfare programs 
assisted

by the Social Security Administration.

Q. Would Title VI preclude use of school auditoriums, 
Us

national guard armories, etc. for meetings or social sc

events open only to one race? au

A. No. Such incidental use of public facilities would 
not to

involve racial discrimination among participants 
or

beneficiaries of a federal assistance program.

Q. What kinds of assistance are covered by 
the term Mean

"contract" ini Sec. 602? con

Most government contracts do not involve assistance, and

hence would hot be covered. Some research contracts,

for example, may be said to resemble grants, and to contain

an element of assistance, as distinguished from purchase

of a product or result. Another example of a contract

- which involves an element of financial assistance is the

typical contract with reclamation districts under 
which

the federal government provides the funds for constructing

irrigation facilities which will.be operated and ultimately

owned by nonfederal entities. Whether a particular contract

involves financial assistance, as distinguished from an

- 53 -
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ordinary business bargain, will depend on' the circum-

stances. Title VI does not cover contracts for pro-

curement; it reaches only programs of assistance. -

Thus, for example, govern-nent purchases of equipment

or supplies and military procurement would not be

within the scope of Title VI.

Q. Is Title VI mandatory or discretionary?

A. It is mandatory in the sense that it requires each

federal department or 'agency to take action to end

racial discrimination-against participants in and

beneficiaries of its program. It leaves it to the

relevant'agency to determine who those participants

.and benefit gries are, in light of the purposes of

the Act of Congress authorizing the federal assistance

".program, and, subject to the requirement of Presidential

approval of regulations and the right to challenge

those regulations in a judicial review proceeding.

It allows the agency appropriate discretion in deter-.

mining the appropriate means to obtain effective

compliance. It requires the agency, in taking

compliance actions, to follow the procedures speci-

fied in Sections 602 and 603.

- 54 -
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Title VI

I .4 9. Possible Amendments

The following is a 
list of the amendments 

proposed in

the House, the action taken thereon, 
and a reference to the

arguments made in 
opposition to them. 

All references are 
to

the Congressional Record 
for Feb. 7, 1964, except 

as otherwise

indicated.

A. Committee Amendments Adooted.

W_11's amendment, 
providing for reports 

to congressional

committees in cases of termination 
or refusal of assistance,

p. 2414. Adopted, 129-31, 
p. 2416.

Lindsay amendment, for 
Presidential approval 

of regulations,

2416. Adopted by voice vote, 
p. 2416.

Celler amendment, to exclude 
contracts of insurance and

guaranty, p. 2416. Adopted by voice vote, 
p.241

6 .

Lindsay ad , for hearings prior to compliance action,

p. 2422. Substituted for Cramer 
amendment,

p. 2423. Adopted by voice 
vote, p. 2423.

B. Amendments Rejected.

Whitener amendment, to strike Title 
VI, p. 2378.

Rejected, 82-179, p. 
2414.

Harris amendment, to substitute the draft 
of Title VI

-p.2
405. Rejected, 80-206. 

p.2
40 9 .

n the bill as introduced,p 
-

posed by Celler, Lindsay, 
Meader, McCulloch 

and other

- 2
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Title VI

9. Possible Amendments

The following is a list of the amendments proposed in

the House, the action taken thereon, 
and a reference to the

arguments made in opposition to 
them. All references are to

the Congressional Record for Feb. 7, 
1964, except as otherwise

indicated.

A. Committee Amendments Adopted.

Willis amendment, providing for reports 
to congressional

committees in cases of termination or refusal of assistance,

p. 2414. Adopted, 129-31, p. 2416.

Lindsay amendment, for Presidential approval of 
regulations,

. 2416. Adopted by voice vote, p. 2416.

Celler amendment, to exclude contracts 
of insurance and

guaranty, p. 2416. Adopted by voice vote, p.2
4 16 .

Lindsay amendment, for hearings prior to compliance action,

p. 2422. Substituted for Cramer amendment (see 
infra), 182-0,

p. 2423. Adopted by voice vote, p. 2423.

B. Amendments Reiected.

Whitener amendment, to strike Title 
VI, p. 2378.

Rejected, 82-179, p. 2414.

Harris amendment, to substitute the 
draft of Title VI

n the bill as introduced,p.
2 405. Rejected, 80-206. p.2

4 09 .

->posed by Celler, Lindsay, 
Meader, McCulloch and other

EP.LS ~T-4I-'62 -(
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committee members as a "gutting" 
amendment, as destroying

$months of careful drafting, etc., 
pp. 2407-9.

Meader amendment, to provide for securing compliance

with Sec. 601 by contracts 
between'federal agencies 

and aid

recipients, which would 
be enforced by action 

in a district

court, p. 2409. Rejected, 82-179, p.2
4 17. Opposed by Celler,

Lindsay and Corman as denying to agencies needed flexibility,

presenting problems of enforcement 
as to third parties, etc.,

pp. 2410, 2411, 2412.

Cramer amendment, to require 
that all action to effectuate

Sec. 601 be taken after 
adjudication and decision under 

Admin-

istrative Procedure Act, 
p. 2418. Lindsay amendment substituted,

182-0, p. 2423. Lindsay amendment adopted, p. 2423.

Cramer amendment, to provide that agency action 
shall be

sustained on judicial review 
only if supported by a preponderance

of the evidence, p. 2423. 
Rejected, 2423. Opposed by Rodino,

McCulloch, and Celler, partly 
on the ground that the matter

should be dealt with in 
connection with a contemplated 

over-

all revision of the Administrative Procedure 
Act, p.2

4 2 3 .

Whitteamendment, to provide 
that no community, state 

or

section of the U.S. should 
be discriminated against, 

p.24
23.

Rejected, p.2424.

Collier amendment, t net ~ i e.61I
p.242

4 . Opposed by Celler on the 
ground the hearings showed

63 -
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no evidence that religious discrimination was 
a problem

Sunder Title VI, and members of various denominations in-

dicated satisfaction with the omission 
of "religion" from

Title VI, p.2
4 24 ; see also, Cong. Rec., Jan. 31, 1964,

pp. 1465-6 (Mr. Celler, Mr. Rodino, 
Mr. Roosevelt).

Williams amendment, to prohibit discrimination 
against

any geographic region, p.2 4 24 . Rejected, 22-120.

Roberts amendment, to prohibit furnishing 
government

transportation to private persons, 
p.24 25 . Rejected, p.2

4 24 .

Collier amendment, to prohibit discrimination 
against

U.S. citizens abroad, p.24 26 . Rejected, 58-91, p.2
4 26 .

C. Other Possible Amendments

Some or all of the amendments rejected in the House

may be offered in the Senate. Other possible amendments

-include:

- (1) Additions to coveran e. Amendments may be offered

to prohibit discrimination with respect 
to sex, age, poli-

tical activity, etc. Compare Sec. 704 of the bill as passed,

prohibiting discrimination in employment 
based on sex, and

sec. 704(f) and (g). In response, it 'could be pointed out,

first, that some differences in treatment between men and

women are justified in the administrationn 
of federal assistance

) programs. Thus, in.relief administration, 
the existence of a

- 64 -
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nonworking father may be 
given different consequences 

than

U that of a non-working mother 
in view of the father's legal

duty to support. Special maternity benefits 
are another

example. The President's Commission 
on Equal Status of

Women is working to eliminate 
unjustified differences 

in

treatment between men and 
women in connection with 

federal

programs. Secod, differences in treatment 
based on age can

often be justified -- .g-, special assistance to 
the aged,

special programs to combat 
juvenile delinquency, etc. 

Thir,

Title 18, Chapter 29 of 
the U.S. Code contains -effective

prohibitions against 
the use of federal relief 

and work relief

funds for political purposes 
(Secs. 598, 600, 601), 

against

expenditures to influencevoting (Sec. 
597), against inter-

" ference in elections 
by federal and certain 

state and local

employees (Sec. 595). 
The Hatch Act (5 U.S.C. 

118 i, k)

prohibits political activity by federal 
employees, and by

state and local employees 
administering federal grant 

and

loan programs.

(2) Specifc exemption. Efforts may be made to exempt

particular activities, such 
as farm employment, school lunches,

relief, etc. Such a process, once 
started, could

end by gutting Title 
VI of all substance.

Title VI states a general principle, 
which is wholly-

consistent with our constitutional 
principles and is morally

- 65 -



Title VI

right. No sound basis appears 
for making exceptions 

from

it - for saying that it 
is all right to use 

federal funds

promote racial discrimination 
in one area and bad in

to prm

another.

Te arguments for specific 
exemptions will often 

pro-

toe thsfeto il

ceed from mistaken interpretations 
as to the effect of Title

-VI on the particular 
activity sought to 

be exempted. See

point 5, suP-a'

(g) procedure. Efforts may be made to require 
more

cumbersome procedures 
in connection with compliance 

actions

For example, the "waiting 
period" under Sec. 602 

(p.2
6 ,

1. 23 et seq.) could be extended, 
or specific approval 

of

the Committee could 
be required. All hearings could 

be re-

quired to be held in accordance 
with Sec. 5 of the Administra-

tive Procedure Act. 
Authority to achieve 

compliance "by other

means authorized by law" could be deleted.

As previously noted (point 6) Title VI now contains many

more procedural safeguards, 
and requires more cumbersome 

and

procedures then do most federal 
assistance

time-consuming prcdes t e

statutes. The present requirements 
may create substantial

administrative burdens as applied 
to programs involving prob-

lems of allocating limited funds among competing appl t

limito fidiomp tng fp ical iand~

programs requiring prompt 
action to fit into the fiscal and

.66-



budgetary planning of public bodies, programs involving

Numerous small research grants, etc. Any further pro-

cedural complexity could jeopardize effective achievement

of the objectives- of the underlying assistance statute.

- 67 -
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J$. Provisios. ~ Existing Fed al Assistance

Statutes atin9 to RaciF Discrimination

1. The Hill-Bu Act of Aug. ,construcion t at

1041; 42 U.S.C. 291 .seq., authori- construction grants.

for public and non-: it hospitals. 622(f), 42 U.S.C.

291ef), provides t the Surgeon Gene:::1 shall 
by regula-

tion prescribe, -alia

"That the Mate plan shall provide 
for ade-

quate hospital~ 'acilities 
for the people residing

in a State, a.i-hout discrimination 
on account of

race, creed, wr color 
Such regulation

ac require that before 
approval of any applica-

tion for a hospital or addition to a hospital is

recommended by a State agency, assurant 
shat be

received by the State from 
the apple

such hospital or addition to a hospital 
will be

made available to all personsiresidingth 
the

territorial area of the 
applicant, withor dis-

crimila'tior on account of race, 
creed, or color,

but an exception shall be 
made in cases where

separate hospital facilities are 
provided for

separate population groups, 
if the plan makes

equitable provision on likes quality foreach
facilities and services 

o

such group. . - -

Sec. 625(a), 42 U.S.C. 291h(a), requires 
each project

application to contain "an 
assurance that in the operation

of the hospital therewill be compliance 
with the applicable

requirements of the State plan 
and of the regulations pre-

scribed under section 291e(f) of this Title reiintogoaint

provision of facilities without discrimination on account

of race, creed,.or color, 
. -

The provision beginning 
"but an exception ..

was held invalid and 
severable in mkins v. Moses H. Cone

Hospital, C.A. 4, No. 8908, decided 
Nov. 1, 1963.



2. The Second Moril Act of August 30,a l grants

Stat 41, U.SC. 321 et seq. provides for annual gran
Stat. 418, 7 U.S.C.321e Sec 1, 7. U.S.C. 323, provides

to land-grant 
colleges - ec

"No money shall 
be paid out under 

sections

321 -- 326 and 328 of this ortimaintle an of a

Territory for the support 
o ma ce o f a

college where a 
distinction of race 

or color is

made in the admission of such colleges separate y

lishment and maintenance of shalle edtely

for white and colored studensof 
said sections

a compliance with the provision State or Territory

if the funds 
received in 

such

. V divided as hereinafter set forth. - -

b195 64u Stat. 973

3. Public Law 815 of Sept. 23, 1950, 64 SA.g973
3. theeactdo permanent legislation by the Act o eAugust

(reenacted as pemn)20 U.S.C. 631 et seg., p acted

12, 1958, 72 Stat. 551) -3 edeq., ip

or rants for school construction 
in federally imp6(b)(1)(f

areaar Sec. 205(b)(1) of th6 b 0(1)(f) pr ovides that

of e 158Ac) 20 U.S.C. 636(b)(l)(f), 
provdsta

of the 1958 Actn for grant shall include

each applicationfogh

"assurance that the school facilities of such

. agency will be available 
to the chiden in

whose education contributions r accordance

this chapter 
on the same terms,inacrne

th the laws of the State' in 
which the school

district of such 
agency is situated, as 

they

available to other 
children in such 

school dis-

trict;".

TeRprt of the House Committee on Educationpand

Labor, H. Rept. 2810,81s 
Committess., (1950) 

p.15

states: cr

"This provision 
is intended asegsafeguard

against discrimination agaill 
ae , but it is

children mentioned 
in the bill as such,

- 2 -
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I'
not intended to disturb 

classification on juris-

dictional or similar grounds, 
or patterns of

racial segregation established 
in accordance

with the laws of the State 
'in which the school

district is situated."
4 h- 1946, 49 U.S.C.

4. The Federal Ai or fdal grants for airport con-

struction , Secp 11 of the Act, 49 U.S.C. 1110, providessatis-

that each applicant should furnisthe wFederalAviationAgency,
factory to the Administrator the project relates will be

that: "the airport t fairond rea te an

available for public use on fair and application form pre-

without unjust discrimination. T pp des forPP pr-

cribed by the Federal Aviation Agency 
provy other person

dance by the applicant that neither 
it nor any dison

occupying space or facilities 
at the airport "will discrim-

inate against any person or class 
of pen by uson of

race, color, creed or national origin in the 
usor.o

the facilities provided for 
the public

also 16 U.S.C. 7d.

Ar A and .WA. The Deficiency Appru

o e 1936 49 . 1610 and the Emergency Relief Appro-

Act of 1936 ,49 tat 3. 260 appropriating funds

* priation Act of 1937, 312, 50 Stat. 352, pprpr it fud
priationAc and 2.W.A., contained a provision making it a

fo misdemean for apesnb 
means of . . . discrimination

on accuntof fra, relon "or political affiliation" to
on account of race, re"the benefit to which he may be entitled

deprive any person of o itin"

under the foregoing appropriation."
*1n

- 3 -
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Title VI

Department comments on Amendment 
656 and other Dirksen

proposals.

1. (1) "Notwithstanding any other provision

of law."

(2) Contract of insurance

2. Analysis of Amendment 656 explains that

amended 602 will not prevent federal agency

from acting against State's attempt to pro-

tect a violating political entity.

L



Title VI

1. Senator Dirksen questions the meaning. of

the clause "notwithstanding any inconsistent provision

of any other law" which appears in section 601.

This provision means that no 
one shall be dis-

criminated against in federally-assisted programs- even-

if any existing statute purports 
to authorize sanction

or require such discrimination. It would, for example.

nullify the explicitt sanction of legal discrimination in

hospital admissions appearing in the 1I111-Burton Con-

struction Act. The question is raised whether this

title gives to the federal government "the power to in-

validate existing contracts 
if it determines to discon-

tinue assistance." The answer 
is that it does not. The

title has only prospective application, and will not

permit an agency to .invalidate contracts. retroactively.

2. The Senator also questions the meaning of

the phrase "other than a contract of assurance or

guaranty" appearing in section 602, which exerpts such

contracts front the scope of Title VI. The terms "as- S~

surance" and "guaranty" have a tehenical Meaning well

known to the law. The exemption would apply, for exam-

ple, to such natters as federal deposit insurance corpo-

ration insurance and. MIA guar-aty loans. There is no

legal ambiguity in this clause, and it may be expected

that the courts will be able to apply this provision

without great difficulty.



Sec. 602 provides that compliance with any require-

Mnt adopted prSfuant to Sec. G'2 may be effected by a cut-

or
Off of fwids/by other means authorized by lsw "after a

hearing." The nature of the hearing required will depend

on the circu-stQances aud the compliance action proposed

The first step, in all casos will be advice to the

appropriate person or.persons9 and a reasonable effort to

secure voluntary comnplane. Obvicualy no hearing is

required In connection With such of Eorts at volu tary

Compliance. It is only after the agacy has determilned

that cop1iance cannot be secured by voluntary aans that

the occasion would arise for any formal comipliAnce action

which requires a hearing.

One. typical forml of compliance action would be a

referral to the Depart.ent of Justica for legal. action.

Such action might ba a suit for' desagregaton of public

schools or public facilities under Title III or IV of

H.R. 7152. Or it ! lght be a suit to enforce the terms

of a grant or loanh a rc ent, In such a case a formal

.Uci
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UNITED STATES COMMISSION ON CIVIL RIGHTS

WASHINGTON, D.C. 20425

Juno 11, 1964

1MEMRANDUM FOR TI HON ORABLR DPM EKB L

Assistant Attorney General -

FROMS s General Counsel

SUBJECT: Is a hoaring necessary in order to promulgate

regulations under Title VI of the Civil Rights Bill?

More aro two memorandums on the question wo discussed the other

day of whether a public hearing is necessary in ordor to promulgate

regulations under Title VI of the Civil Rights Bill when it is

passed.

The first memorandum concludes that the Administrativo' Procedure

Act is not applicable to Titlo VI regulations. I understand that

IMW has como to the same conclusion on this.. Tho 
other aspect of

the question is whether the debate thus far indicates that such a

public hearing is contemplated by Congress. As tho second omo-

randum indicates, a review of the dolato does not indicate that the

chief proponents of Title VI contemplate a public hearing in connec-

tion with the regulations. The only indication to the contrary is

a statement by Roprosentative Lindsay during the 
House debate which

in light of the discussion of others appears simply 
to be a lapse.

Thus, the only reason for holding public 
hearings prior to the

issuance of regulations would to policy considerations rather than

the requirements of law. As I indicated the other day, I think that

informal consultations before the issuance of regulations 
may be called

for, but public hearings would not be a good 
idea.

William L. Taylor

Enclosures



pri a.. r n, ...e

- -:UNITED STATES GOVERNMENT *

Memorandum
TO

DATE: May
General Counsel

27, 1964

FROM Staff Attorney

SUBJECT: Applicability of the Administrative 
Procedure Act to

Section 602 of H.R. 7152

I. INTRODUCTION

*A question has arisen as to the applicability 
of the Administrative

Procedure Act to the first three sentences of Section 
602 of H.R. 7152,

to wit:

"Each Federal department and agency which is empowered

- to extend Federal financial assistance to any program or.

activity, by way of grant, loan, or contract other than

a contract of insurance or guaranty, shall take 
action to

effectuate the provisions of section 601 with respect 
to

such program or activity. Such action may be taken by or

pursuant to rule, regulation, or order of 
general applic-

ability and shall be consistent with achievement 
of the

objectives of.the statute authorizing 
the financial

assistance in connection with which the action 
is taken.

No such rule, regulation or order shall become 
effective

unless and until approved by tho Prosidant." (Emphasis

supplied)

It is concluded that the A.P.A. does not apply 
to the procedure con-

templated by this language.

II. APPLICABLE PROVISIONS OF 'H"E A.P.A.

It seems clear that the procedure contemplated by the 
quoted language

of Section 602 would be "rule-making" within the 
meaning of the A.P.A.

Section 2(c) of the A.P.A. defines "rule" .nrd "rule-making" as follows:

"'Rule'.means the whole or any part of any agency statement.

of general or particular applicability and future effect

designed to implement, interpret, or prescribe law or policy

or to describe the organization, procedure, or practice

requirements of any agency and includes the approval or pre-

scription nor the future of rates, wages, corporate or



2.

financial structures or reorganizations thereof, prices,

facilities, appliances, services or allowances therefor 
or ,

of valuations, costs, or accounting, or practices 
bearing

upon any of the foregoing. 'Rule making' means agency

process for the formulation, amendment, or repeal of a rule."

(Emphasis supplied)

Thus, only Section 4 of the A.P.A., which regulates rule making, would -

apply to Section 602. Section 4 of the A.P.A., however, specifically

excepts from its coverage "any matter relating to agency management

or personnel or to public property, loans, grants, 
benefits, or

contracts ."* (emphasis supplied). On the basis of this language

alone, it seems clear that the procedure contemplated 
by Section 602

is not covered by the A.P.A. The legislative history of section 4

of the A.P.A., and casos arising under it, confirm this view.

III. LEGISLATIVE HISTORY OF SECTION 4 OF THE A.P.A.

The Senate Report on the A.P.A. made the following 
observation on

the above-quoted exception to Section 4:

"The exception of proprietary matters is included 
because

the principal considerations in most such cases relate to

mechanics and interpretations or policy, and. it is deemed

wise to encourage and facilitate the issuance of rules by

dispensing with all mandatory procedural 
requirements. None

of these exceptions, however, is to be taken as encouraging

agencies not to adopt voluntary public 
rule making procedures

where useful to the agency or beneficial to the public. 
The

exceptions merely confer a complete discretion 
upon agencies

to decide what, if any, public rule making procedures 
they

will adopt in a given situation within their terms."

(Emphasis supplied)

Administrative Procedure Act, Report of the Committee 
on the Judiciary

on 6.7, Sen. Rep. No. 752, 79th Cong. 1st sess. (November 19, 1945),

quoted in Administrative Procedure Act, Legislative History, Son. Doc.

No. 248, 79th Cong. 2d sess. 199 (July 26, 1946). The House Report- is

essentially the same except for the statement 
that Changes can then

be sought through.the petition procedures of 
section 4(d), by which

such rule making may also be initially invoked." 
'Administrative

Procedure Act, Report of the Committee on the Judiciary, House of

Representatives, on S. 7, House Rep. No. 1980, 
79th Cong; 2d sess.,

(May 3, 1946), quoted in Administrative Procedure Act, Legislative

History, op.cit. supra, 257. This statement is curious inasmuch as an

exemption of such matters from Section 4 
at large would seem to make



Section 4(d) inapplicable as well. It suffices to say that this

statement is not referred to in any of the legislative 
debate, in

the Attorney General's Manual on the Administrative Procedure Act

(U.S. Department of Justice, 1947), prepared subsequently, or in any

of the cases dealing with the exceptions to Section 4. On March 12,

1946, Senator McCarran, the chief Senate sponsor 
of the A.P.A.,

referred to the exemptions by simply quoting from the Act. 
Administrative

Procedure Act, Legislative History, op.cit. supra, 315. He apparently

did not feel that any further comment was necessary. On May 24, 1946,

Representative Walter, the chief House sponsor 
o the A.P.A., stated:

"The exemption of proprietary matters is included because in those cases
the Government is in .the position of an individual 

citizen and is con-

cerned with its own, property, funds, or contracts." 
Ibid., 358.

IV. -THE ATTORNEY GENERAL'S MANUAL AND SECTION 4 OF THE A.P.A.

The Attorney General's Manual on the Administrative Procedure Act, op.cit.

supra, 27-8, states as follows, with respect to the relevant exemptions

of Section 4 of the A.P.A.:

"Loans. This exempts rules issued with respect to loans by

such agencies as the Reconstruction Finance Corporation, the

Commodity Credit Corporation, and the Farm Credit Administra- 1 /

tion. It also exempts rules relating to guarantees of loans,-

such as are made by the Federal Housing Authority and the

Veterans Administration, since they are matters relating to

public loans.

"Grants. Rule making with respect to subsidy programs is

.exempted from section 4. 'Grants' also include grant-in-aid

programs under which the Federal Government makes payments to

state and local governments with respect to highways, airports,

unemployment compensation, etc.

"Benefits. This refers to such programs as veterans' pensions and

old-age insurance payments.

1/ Such guarantee's are apparently not covered by .Section 602.



'Contracts. All rules relating to public contracts 
are

exempt from section '4. The exemption under the Davis Bacon Act

nations made by the Labor Departmen as conditions to con-

. and the Walsh Healey Act . asnt odinton the -Federal

struction and procurement contracts entered into b U.S. 113

Government. See Perkins v. Lukens Steel Co., 1 .S 1

(1940)." 2/

2/ In the Prins case, certain steel manufacture rs sued to enjoia
wag deermnatonsmade by the Secretary of Labor underthWah

Healey Act. That Act requires certain wage standards of government

contractors. The Supreme Court reversed the Court 
of Appeals,

holding that the District Court had 
properly dismissed the com-

plaint. The Court said:

"Like private individual's and businesses, 
the Government

enjoys the unrestricted power to 
produce its own supplies

to determine those with whom it 
will deal, and to fix

the terms and conditions upon which 
it will make needed

purchases." 310 U.S. at 127.



5.

-. V. RELEVANT CASES

Cases arising under the exceptions to Section 4 of the A.P.A. 
are

the following:

McNeil v. Seaton, 281 F.2d 931, 936 (D.C. Cir. 1960) 
(Rules

relating to grazing privileges on Federal.range not 
subject to

section 4 of A.P.A.)

Lazar v. Benson, 156 F.Supp. 259, 270 (E.D.S.C. 1957) (Rules

relating to tobacco price support program not subject 
to section 4

of A.P.A.)

Stroud v. Benson, 155 F.Supp. 482, 490 (E.D.N.C. 1957), 
dismissed

on other grounds, 254 F.2d 448, cert.den., 358 U.S. 817. 
(Rules

relating to tobacco price support program not subject 
to section 4

of A.P.A.)

Doehla Greeting Cards v. Summerfield, 116 F.Supp. 68, 75.(D.D.C.

1953), affirmed on other grounds, 227 F.2d 44. (Rules relating to mail

rates not subject to section 4 of A.P.A.)

Richard K. Todd, et. al., 68 I.D. 291, 11 Ad.L.(2d) 948 (Department

of Interior, October 30, 1961)(Rule relating to the 
closing of National

Moose Range to oil and gas leases not subject to section 
4 of A.P.A.)

U.S. Department of Interior, Southwosternl Power Administration,

18 F.P.C. 153 (Federal Power August 9, 1957)(Rate Schedule

of federally operated power administration not subject 
to section 4

of A.P.A.)

Jeffrey M. Albert
Staff Attorney

I.
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that if a- State was administering a proram

and athee was discrimination in ons part of

that program under appropriate rles and
.. regulations3 it would be possible to disallow

rtegulatins d the allotment that would go

to that Gcction of the program where the dis-

criination was taking plsco, but to allow.

the expenses and allotments to areas where

there was. no discrimination. .

-j -"Ir. Pastor. Under the broadness of the sta-
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. r p. 6 4O.3. .. K , r. "shall
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-2 -
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data i:4n~ taut rt scC1i~ Is nt entitled to rein~brCrr0t

Ms any claim~ Or Portion oZ a* clai ,4 sub-iitted by it, or

thlat a. school isO abigate' to zrofu d a'. ovc~p y° nt

recalved r 7 G.V.°.. 2i0.15(c). . Itexnaiv'c7y, ±f t:hc

Secretalry d:.sa1es with a nl such dote .w tion rth!d!

byti- si~ta} -"aency, be -sawy sassor- a claim a ; :dri3t the
by . ? C.F.R~. 210.15(x)

State A ;ncyf f0 tie WOI .ipropsrly paid. / In s~ort, n l
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jrv indvdtial. school: 'fro-f Fut -r patiiptiofl n the

pro&_ cam, ati.d haa off ecttvo MIC3-9 by w-i ch- to disalkO

or rTeCOVe pny alts to infldiv C:Ua! Scho'A1. Vha e pro-

ccduras woal1d afford ain~ le by ch t hiitCe SC~Cretary

Could require a cutoi of funs to c particular noncom-

plyilnz; school. withoutt -j-opsdivi3ngl firIS payablea to cQ.:--

PI.Yin gSchools.

In "fact, of COurae~ a cutoff of £uiW 5 "ould sal.o

appwr nessa y under Lher" Schoo .LUnch PrOgr-IM itl view

of thea $0$1.1 :bbility of sui t under Title IV of H.R. "7152

aS '5an altermatve Mans of achievins compliance..
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cvgS*O tat~ j~e. titlIo is- not. eo 1L1J~.. 1nz; has been

c~eic ~c i e~~ u pdjo ida1 tha an rC.r-aL oi f c.U:h

irW=$V ;xzz r; .= or part t t-'roof, inVhc such vlola il

It is Un-- stood of ro cra~t the -w~wt t

tion~ 602 would not i tif Lha nd. OILr i Fera *eoy Li a

ViloItion of 'i l V1 fr= ttw -efftocc of a p~:%:a cz~aIfi

by that &aency in a. proyr= of Iredgral.55" g)cL ~O4(

thCsI,4h tale SawC. If th tao for cUzple fnkiicd- to de-

inaludi-0thes of idr, it would ba- cp.13 th~o fe4cral n Crmcy

to tano such furir ac~tion a; i~i ht by co :ra y to ob :-in

c cP. xpico ith it Aa~ a::,crb :ui, Ti:.t: V1.
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I.,
I. @~ g~~iStn' Oi e Direct Federail P'vrnt

Repeatedly it has been asertod ti~iet ernactunift of Titl10

VI i11 place n ,Jeopardy all £edsral social security Ptra -tGth

vottorafl&' pns~ion~s, and the- like. This, ths- J-;cntleu=f fr:.'. W

out' Crolina OW' 'A w-) stated, at p. 1545 of the Co6- '

isiToa ecord for. rebrue1, 194'' _. -

"Xtl Y V hold1a t110 ;inwlcial word of Damoces

over he hYac; v# every ? r;:=n in tOh.Us c o%% try vIsh

reeiesa Social. scurity snhack, a pt'io chek

fartz beneS:iAJ;:, iboaeI.rn affitc vatev. 5 bone"-
i~~s o nfit s3 , or x- a co v ez r it . di ht b aW

This Aoerttion , .L. Mie o .zfly in t he "C -ebCZ' of 11rroV3-" that

opponenlts of 11.111.'7152 h~ave saugit to construi is si-'1y nti~

true " .' Th w~a; st this debaLQ, opponemsl~ of the 'bill have, sought

to divOrt aitetio i' r&oau tho evil fact of racial dlI5 crlntLia-ioa

u.hich I.I. 7152 is de.-i&-nmi to correct, by conjurinw upma

n iry horrors. XBut these phaoit&ms quickly disappea~r if you '.

ieau~y -look nt a teim They' czia'ao itand the light or- day.

Le;$ usscs, tbeti, w4hat effect, if tiny, 'Tit1e VI would have

on1 "ocial. 6ecurity payrwnts; vetcrva pensions,. ;nnd o4ther di.

vtct feraI. pay~cancs. *Tit he r answer I, ghat-it voutld hava

no effect on than'uhnt~sver* .. *



S . Social ecurity v. Federal. social security--o, to be more

precise, federal oldi-agIe, szrvivora and disability insurance--,

is provided. for by Title I of the Social Security Act. The

lia describes these payments as 'insurance benefits"; they are

paid out of an "insurance trust fund." Uence they aro not af-

tocted by Title VI of R.R. 7152, for that Title does not apply

to insurance proeraxms. Thera is no, contract beween.the United

States and the beneficiary; his rishit is based purely on stat-

ute.

But there is a more basic reason vhy Title VI has no ef-

fect on those progrcais. Title VI rcsuires that the recipient

of federal fuSnds must not dis.criminato, on racial t rounds,

amops the beneficiaries o the iederai program. Dut, in thea.

caso of these Social Secity paywants, the recipient is the

beneficiary, and thea only benefiiary. This is not a case

where a State, or a school or hospital, receives funds for the

benefit of others. Social security is a simple payamenc of boae-

fits directly fro-m the Fodoral Government to the sale beneflci-

ary. They are 'rhe only parties involved. that the beneficiary

does with the voney is of no concern to the Federal Goveamnt.

It doesn' t matter heather r he is a rmember of the mVhite. Citizens

Council, or the 3lack. Musli -3; it doesn't wtter %hat policies



b~i purauea±iiisk±c9 or heacaAf~ o* ~-

" ol -foc i xibt to bans its:, undor the I-A a.& t nOIV L3,

Thot Duly wiay i~n t 1hIci ra-iol dis crtji nti on could oc.cur:c

in pc ic~aiOL1 _i~h Or? xecO1 of boaft of tizia idcr2lL pr

gx t o*Q4d be it ,ihe Uitid $.c- zee -3l en: Zed in ra~zial .

its tranai-- t of..l-arsaaf3 cvercd by Bodia Securlt.L..,

Jii~ tfite's dno Lt. aIZ in suchx disei. nu101OU. Almy such

discrtiniflaa' would bo pr it td by thf4 Fifth A~adn Lo

And so, I repcat, t11 - VaI uI411 no~t a -oct 1 in he ts3iZ test,

the ri:,h of anyone tO 03.1-oaurvivors juid disability beneita

undor 2.1-ia It of .the Socili. Security Act. , here ii ,j~zt .tiopO5s

sible %qy in uhIbii it caud al icct ~uh . p mts..

V-~mcL~ to v.. "lOr~L,=. V..ioua provis3ions~ of latj provide

Far cmp;-nltI~ to vetcram; nd~ til-c01r. dpondants* for sarvice-

Coe ted di-sabiJ-J..y or death~, for a msiona iox nan-srvc.a

cone czed 'Is.bility or dea~th,. a~nd for ve Oi?3T6 iusurince.

Title VI vo~uld no~t P-fzect my of '. * .-.

*Insu;aCaA pa~yments axra clearly not covered, sinco Titlu VI

doe n)LILZ'11: roppl to3. Cj zaen$Cd; .if ar bIj~~lity

-3-.:



*canrnot fairly be dozcicdbcd as fa~ fnof fed1era1 financial. -

i::taxca; it ia ra w-r the dici3xs~o of an obzi~ati. Try

thi s . :eas its too, is not witt4n Ti tlo Vt. - .

'. 1t; oak, the~ inoot basic reaon WhY rnone. of t hd$O paY-

crents$ cea covered is that, Mie eoc~I. acL1~itypaYmWts, t

ae direct p;:,. Tts frosa t e United :Mates to the sole bane .

fiei ry of fro ie r pz."ur r . V.1 tie reci~pient doe- rith

the soney is irrel' Yoet to ti: pp~oC+ of tthe -Oeri~porn

Tho.i~2Ly entity Which a~alld po~ibly oe~ a in ny farm of

rof-ial i~if ihIch z Ould bO e levant under 'U~tle VI .

would bo the UnaWed !ztes. itself, ,snd it dclc6 no: causee in:

* such diCri ina~iQXo z .nd is .praclude by. tha Cons tttin fres '

d ocin g s o . .: . . . , { . :; .,. .. . . ;. . : . . . . .

C;ivilJ Sce'S.ce rctireistC is its

the samuie c-egory. Laeze n,.in, it 1ts, pzpr Y p~odn

far of comensatiOw I lia scrviizes3 re nde~d, r~tex thts d Sorms

of~ iederal assistance.. B3ut in an} evcflt, thle pzy~xwilt ges di-.

Cec~3-y ifrc th -s lAited Stts to the ultizzte Usneziclar7," sad

w ab e does with it is irrlevat to xii pupsv of Olne-

cra~l law. So there is no %;ay in rti:chY Title VI could~ affect

These payients. .r

1 pnrm t * The pr~iadiTect paY 4nfts to fat ra

are crop iniur~~nce and atcr .;ealotment ptaifte-s. xbz

4 "'



pro~rcU &1.so ire nor. affacted icy .Titlt VI* Ctoo n rrae~f~ is

aot, covered. by Titl 'VI, -Sic W3.le VI d=$. not P-PPly to :fLn

owro:e. prc 5tcra. :Mdi main, snrer oaically, both progr.-t :in-

Volve direct feckraJ. pay cn s to the ultimata boenafilcia. It

ha* boee s,"oeaed teoat p cymitzG undr these pr-o~cam could b4

refuted to a farvuli ^dh opt.e4 racially disciimatory epoy

rat policios3.. The short auuo i r 5. , t vmt sso wes rot: Con-

erned uith farms employrnm nt ia ithc. proxa; fans .Onploy-00 '

cannot . 4 o rdal aft zitcipntx or~ bee iJAs . f -cit;her.

ilence there could be no w3 thholdi~nig of -Lunds based 'on * a f I.mr's

lloxrx Lan Pc jft * nothr contention b wen :otde is that

Title VI will affect every hovc oacr".. The cii er is thait th~is

is not so. Action bai-ng ta~cein a&~der EucucLve Ordecr 11063 wdll 1

it is hoped, z .ak aIt ea.Mxr- for indiLdaa hOm ncrs* to got

%fnsncing,' by sacil." to eliminated exdstinls pra-cica3S of racial

discrim nfatioa cnga ;ed in by c-,rp leimdin5 inatitutiouz ifi con-

pection vita residential hou;slnri,. Blut thoara is 'just no tvay in

iubicli either tint Crder or T.tle VI 'eould result in u 'd~tnial1 of
ox

a loan to an indivIIuaI. Yirrk a n :/c llf; up 8 lc-t.

C: er VI Ar , ora-~.. Varous Stat e ifara prO3. zS~

rece~ivo federal aid; o ap:lea include federal. &ant s undar tho

-5.

oil



SSecuritiy Act for aid to dependent children, maternity

disabled, etc. These programs diffr fro the social security

paymts. nado .undr Title 11 of the Social Sccurity Act in thaL

they ar admi nistered by the States and involve State as hll -

e4 oderal funds, Title VI would have an :rportant application

to these. prograts.- But its effect would be, not to impair ny

right of individuals eligible for welfare payments, but to pro-

tect those individuals by waking certain that eligible bono-

ficiries aea not denied their rhts on- racial grounds, or -

subjected to discrLminc'atory treatront.

-., It is true that. if a State should follcr a practice o -

donyin Vetlfa re fund" to oligible persont because of their race,

or. should maintain segroated lines, or waiting rooms, or other

dscrir netory treatment in connection n with receipt of benefits,

the federal oeney would have to take action to end the dis-
s

crination. : Such action might take the forg of ctig of '

payment of adminit-ratiVe costs. But it is most unliholy that

funds needed for uefro pay=ents to needy persons would cver

be cut off, except conceLvably as a. temporary eansr to bring

&bout a necessary Rnd beneficial changes in the policy of the

State agency adminictering tho welfare program. Tai-. is to



baais iwould~ not bonsi~fsts.Oflt. W~ith t as policy of. Ibhe

fa0x-Lad-tr o u:ofnae m ~iarc funds, cnd

c.-u;e nondi-acridiont could in mst, if no all, cfa eaba

act-ieved by othor a ant.. -. 3

-. Indeed, any racial1 discriwiatio by. the State in the

a~ainistrati.on of J.ts velfar provranms would ba. e clear viio

lation of Vie -Four tent h Amens :n, which -the couirts would. i

havo arzle pO.jh2 to rtecdey. , .

To X ile 1 w ~ 41 !z;re no ef.[ecct at all, on thcxoe

proz4rzq_=3 Lvo ve direct federal payimcut to the ut-,ai

W beneficiary of the federal pro .pa--ocd-a;; and survivors hene-

fi.s under racial 3Ocurity, V C:rars peninl, and the~ lika. .

V0010~ recaiLln u~h 'federal psyi:o_ ts ca~n restc esy. ~Ttla. V1

will nofZ ai re-_, then;. Te saw 3a t~rua of famu benefits cnd.

mazzny other dLec ad~eral pa-fyant prair~mus. .

Title VWi will hava o n efl-ect on tho~e S3tate v:OlSate pro-

arvv vhich r"aceiva federal aid. BLut it a erect vijjal be to

protect :tha Jindliual bcriofticrie3. of ouch. pra~r~ from

ra~cial discrii~nrionQ, rid not to uciakcr or impsir. the rights.

of thoso indiviL:uaI L e~n iciaro±s. ... . ..

- _.



7- E~utiV O'ter 110 63 t Nvrnbe? 20, 1962, direos4
1

ge~cC t7 takeQ atprrpriat action

'fedltral ca t.r

., revXt 9 ijftit 1,cl:'jnLon bacauso oC iace$ color, creed 0?

ntion or i in in the t~a 1easo, u90 o., oecc.tafc O er

jdc~i~l~roartYwhih i (i) owned *or oe? te by the

d~?~ var~eit,(2) P.rovidiC' With the aid of feeral

~ v~l~~agrart~ o ccnr~ut.Og (3) provJ~ad by

1 oanS insu cd, ' z xaaz ox otler-As secured! by the credit

.. Of the U.S., or (4) provL(je as pajrt. of an iurbanl rcn val

s Jj'~o~xea with ft loal loam or srants.. 3.scr3: i-

ratWio Clerrina pt :"sticc ?C'atcd to such povrty is also

to be ~ot~d ?~IrUafl1 to :h3.s Ordert, various a ac1.03

b-v iR3u - ,Sat3 :'s Pz "saltfll3 1-cialt disar -Liofl

in sTr, s co .rz2 writ hil e sco of the Order and pb-.

rc ibinry sanctl Tor vbolatioO of the reu.at~s k =,

."24CV. 
3 v3 O.~r . FI.~) 3 C.F.R.

:(S9U. 19 53) 3:5.433,3.31(.. 
93

(Su. ; '1'?3) 12.3(h) .



I~~ W
ths rder, .grL the a agency regulat.ofls issue pu-

!uft t it. ,d ^:: Q t1ie in thei c +CiS9'!or thea ConstitU-

tiont 1 po'wears ox the pre3ldel'.t as -..

the le-~~.~ ut'hority of t'he variu-s aes~i Un

theo vsriO'xus statutes xelatinl to hosi

Tit 1e Vt 04 t . .. 7152 consists oz three vetio§

Sect~tlGQIconttiflS a 'genvc~rl declaration of policy to

th ofet tht "no Person ill tho United States shall,

ont the ground Of race, coloy, or national oxiaitI, be

: . l u e 1 r o :. a i i i 3 o i n , bo z 0 ml d t h e b e nfl c i t s

of, r b su~e~'~ o disCriT i11tian jnea any Pro~rasa

or activity r-^ii3tdrlf~ni1assac.

SectiOn 6 a d~cts each feaceral dcpzlrtmeaet or agen= y

T ; ch "i , er oc roed t o c ;ten i~Odra l financial aL, istnca

to anry p:O&sr~r or activLtYs by 4,a of meanrt, I.oan, or conl-

trasct other .Vil. e:)iV4act o'' jnI or .~rrf"t

*ak zcti.on to cfec"te t-ha provisions or. sec-tion 6101

ti e a t o s c r~ r o ciit~ The rri ild

of ecctiofl 602 ratates t<. the authority which ~y b n oxr-

cied and t h a procd1Tha to be folltQ-ocd in- effOctua tih3

this direction- SaCC-1~ 613 po vides for Judie;-al reviewi.

.K



S c i n 02 o i .71 M w l ,b p ic b e oho tsinZ pro w~~3 d tsith. th e 4id ay fe deral.~ ns

or Conributions, =Anc to~ hausing ptovded _throu,-iura

renewC al pro rap supported b~; fc~irai Grnts, or. Laxan. .J/

-As to, SUCK hjou4nS, Title V1 11 give satutory supbrt

Section 02 1 not aj Clic lble. to iin3providW

lo.mfl inslured. Susrned, or oth2?wi7~c sC1X -_ by the

cer dit of t% , U.nltod States. _1Iore it~o fl? no

" action to m]! racial d ncr mr ztionx as to. such. ho,1"~

tlmmernothtnZ in Title VI purports to ;pr'oiZ.bit yexecu-

tive actioni to elite- intot racial udiacrimiratiou 3 or to Iimlt

Li Tto V! m-a or many not amply to hourln' o moa or
op~tcd try the Uni tc wtztc, . d cr irLZ on the circvu.

stics FurmU iLn of ao := - hZ'oumLt3 is, in
s.,ecases c for) of 4 nw^:l1t:on t ~,A 23 i ia

Caass it mnay be C%'-ra x? for.- o4? finr iaL .:tstn

AS a ractical =Ctt2," ht.saver, T'itle V1 1:11l h~vea littl*'

impact on such s~i~ tinc: t h' Un~eed i+Ci,.
cludzd tby the F'lfth :"s nO et from) en!iin~ In z~icl

dicr'"in.1tin in its = lrzXct opnrtc). -. ..

. . . . .. . . . . .

II



any a8 toiy undor crticting-I6w to de3. i th such dicr

SJ tbfl, n prcg 3 ass and ctiv~tiesO not. covered bj, cctJio1.

6432., By. its t~cs the sect..Ion esabLihCs.. ncctoy

acrss~he-ead plic rL-,to federal Svant and 1Oa1n Pte-

gi anid certalri contract prog~.a:n'S u. h toa of the

ctio~n in no uiay zelnte to those federal proLa-S ijfh.

do not corm within. ito scope.. lt. faolols that section 602.

roes Trfot clcit~s} c j tin; uthorrLty., dciv-t4 fom -a .60uzce

oth x? than section 602, to del wLh problaz:Cf _ jUcimiVna

ticm. Since VA and MUl ha2ve, such eat hoaty, # t would con- .

lY" timue. A^. to. pr ca: ,outside .tha" scope. of section 602s...

0 therefore t,_ federal apcrnfciO remain froia to o.xexciis any.

a2uthority they rLiay iVavoA undr a :itinr3 IAU to. c;nd racial

.This onalvai~l fro-m thie I a n Zu ae o~ the bill La con-

£i'rma d and strongthenod 1?y its- leislativa history. 711e.

Housao dabstes nmie! abuLlan tly cle-ar the ifltentsLon. not to

aff£ect. In any w~y tzho president's power to ornd raci~at dis~w

crime nsticfl in housin- assisted by federal i.nsurance and

guarntoes. A silnr intention has been expressed. in

the Seimnte

"



The roe'I for 'TIt o V1 wflB staited in tho Iollow~in~g.

to?* by Co01, emsmnm Cofl~er, Mae Chair-man of tho. Houm~e

JuricLary, CowAv a . .,U. zlosd .tht.anatmont of Title

VI wa p'roposed in order. to (3) uoverricle specific pro.'

visiorns of. 2.e x4lch contewplato Fadexrl assistane' to _:

racLa ly .se y _ated .. nsitutin~1," (2) Ocl rLfy ,gad coni- ..

f i rm' the Vauthlaity alxay oy. lea * a od by moat -led=1

ban ta to precltuda - dcli rtatin or vegregtion in

their pro; ramns, (3) Imujie that erm policy of zuya is-

cr im6tic a would be cit.l24in futurex yearn. as a per-

" saent pert .of our n.Ational jpoicys' aril. (4) "avoid lc, ,s~

' lntiva cebato over the co-callrl £owyell ndslet.' -Corne. -

E~c., Ob 7,19~, p. '24r Celler~ staed~ tlxat "tho

-erecutive brnch i:; bOlioi7aA to :moat cases to have adeqgtzata

aut Icrity. tr. pry-"CILe di rir minas-tiof ors~St .M1o ,y.

rcflic;u Wf Sl~Icl &SsI t.M.1ceI" tbut that clt'ii_ -Utlan

aind c nfirrntion of! Ctb authority zia "desirxale.

Lam'Lnte3ay, w c~rkbr of. tha. CG ttcr-e and one of th:;

Rnpub lcan f loor . nors of the- bill, aimtnl~rly" atdc:

1 11 w e havwe l-or-iG2.ati1ri he:re faor two
.Onur b,:C.2usr it% so}+ pia ria weO i111 know ta

* epar :te tut t-quW21 prZ)vl~ions.~ are eplicitly

uzrit -%"n int Zo m _Scz-rd. tero isi an area
* 5.-



of doubt a3 to the intent of Conrss that de-

' : rival from: the3 fact that anti- discrimination

riders on programa providing for federal aasist-

ance hava been defeated. That casts doubt."

Con. Rac. of Feb. 75 1964, p. 2.334.

These state-nts of- purpose contain no su ostion that

Title VI was Intended to take away any e xistin authority

of the cecutive branch to doal vith racial discrimination.

Its intent was to confer and confirm authority, ard require

- action, an to these progra subject to its provisions,

and to have no affect at all on other programs.. .

The House debates clearly indicate that insurance and

guaranty program were cccluded from the coverage of Titlo

VI because so:e memberss of Congress were unw4lling to impose,

or to appyer to impose, nonrdiscrimination requir='.nts with

respect to landing and other policies of banks .aose deposit

were insured by the Federal Deposit Insurance Corporation

or the Federal Savings and Loan Insurance Corporation.

They also make explicit thn intention of the House not: to

affect the Prcaidntes authority to deal with discrinaton

in hoping und .E.O. 11053 on any future amendment thereof.

In proposing an a- ndment; which was adopted, specific-

ally to eccludo contracts of insturanco and guaranty from
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Title tTI* Mr. CeLloi" st8ter3:..

p, ,. C 3 i :. zr nur;sar t of t ,.e amardruit
i$ t4 e].ilaj.: a e all ~ urr, n yes Prfl ,rD,'Uq Of Cle

Federal Cr v 4 t^zer:L, all lei 5ura: ce IrOZr40 Of

tic ari": r.-tl t.3v : - c:at., ZO ofihax oaas= ,

" 7 t6"? ' lip - 3011 vCCL2;lL this :: ".

;R '? 4i i.2431 L r> t t"?.r:..;,,a;. . i. A .:aq e" ... ; .. " -

Q t.' IEiJ 71, p". 2416 .(zwk:3SiJG C.dL'd. ..- . " . .

The f011o:AnS C011e.1ty Cum ocm= d:

frs (3 i.'tiRs o ? iZ .pn.. 1:'ot1ltl ^ta + w1t4Ze-

mn it c2 : r as t7 v",ICth.°r or not tie

Use a.,t" orit:; note U :{ra ILM-1- tas.;.an a.n13r es ,d ;nt

:rtyl3;}t3i3' f 3 la:t itlt'. C1''a. " " 13e " tij 't

cA " ^1,. Ito sir. It has notiAn3to 'eO

s fix.:.Cht , F rux l*r of t:it Iio"; .c , Jcxac3w-r Cc

jrL-Id on, .A,. tips Moor tttrr."3a of ttra bill.! stAted:

F ri t1«?f: T. Ch-ai::ns 2 x9:: itz sUjxJ 4

't - pandiing, amm-6i, :sit. The Treuld make

absolut-iy clear t>vo intontlcn o£ tne Con;; SS t It - .

tse 3a iority Conf-cm- C d, b7 title VI C-d tt h actions

by title V 9 do r.*t apply to proz ems of , .

E T 3, = 
{.

n- ., and fjx"-,1': T1C , " 1 .:s t .w.,:c ..... ?. r.,. r.t : y Z .!r."::...a

- r, t^ * " "1nY s 1 : " It r' L..:'.~s .. .. +.i t' 1 s::u".s.fs ..

n the Held of hovz3lnc,,

the WziI:, by _ t.,>cu:iva order; has -Vt1.zc2xty

cted to VCquire th-n raci.::Z chi: C:17.1nation bo

"13at r.Ctia:t rests CsZ n teovi.Lr Other

" y L, jfT ... 1 . "1 t' :1.. " " i _'" 1 5R«:l'Ck ".v.wii. wa'w :r.than 1 GSr is t:.'' ci " s p " 2417 
acid Yd . )



10. 'The following colloquy then occurred:

. .r. ' )AALL. Mr. G .Ghairman 1 moV to strike

the last wtd.

I may, to b aure of 2o1 tins. Tao housing order

of the Chief Er.ecutive o ovemer 192, in still in

effect. That will not be affected by this andmoiant? .

Is that correct?"

"Mr. C!LL . Yes. Title VI has no effect over

Presidential orders." j.., p. 2417.

Thus. the lo inlative history in the House repeatedly

corfirs the fact that Title VI me cans just what it says,

and that no implication is to be drawn from it hLch would

affect, one Lay or the other, the President's authority to

doal with houoin5 assisted by federal insurance or guarantee.

Similarly, in th Sente, Spenitor UHmphrey has alrecly

stated u nquivocally that actmant of Title VI, 4111 not

affect in any way existing eoncy powers to deal with dis.

rimination in prograMs or activities not scored by title

VI, such as VA or FH1A housing proras as to which cxistin3

statutes and an outstanri ia3 7 ecutivo order confer such

power; any action taken in connectionl with such programs

would be tren pursuant to power existing independent17 of

the enactment or defeat of title VI and such power would

'S

}.1 
h

1
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Federal Housing Administration
nbie Housing Administration

r..ral Natonol Mortgage Associaton

Community Faciltes Adminisration
Urba. inewat AdminItraton=

MEMORANDUM FOR:

g RI~I 
-

Honorable Burke Marshall
Assistant Attorney General
Civil Rights Division
Department of Justice
Washington, D. .C. -6C

I wish to call your attention to an article 
by Professor

Alexander M. Bickel, entitled "Sleepers 
in the Civil Rights

Bill," which appeared in the February 29 
issue of The New Republic.

Professor Bickel is particularly critical of Title VI as passed

by the House. He states as follows:

"... The original Judiciary Committee and

Administration drafts referred to programs

receiving federal financial assistance 'by way

of grant, contract or loan.' That took care

of most everything. However, the amended

version passed by the House refers to federal

assistance .'by way of grant, loan or contract

other than a contract of insurance or guaranty.'

That guts President Kennedy's Executive

Order 11063 of November 20, 1962, on 
Equal

Opportunity in Housing. ... The little

eight-word amendment in the House ...

leaves the Executive Order effective only

as it relates to housing built with 
direct

federal grants or loans, and makes certain

that any future wider application of 
the

policy of equal housing opportunity will

have to be achieved by Act of Congress

rather than by independent Presidential 
action.

This is no little thing."

It seems to me that Professor Bickel is 
clearly wrong in his view

of the effect that Title VI would have 
on the Executive Order.

First of all, I believe it is doubtful as 
a matter of statutory

construction (in the event Title VI is. finally 
enact in - 5-t

present form). that this language, taken alone, would r:-rue
M 3 *19t, 30

HOUSING AND HOME FINANCE AGENCY

OFFICE OF THE ADMINISTRATOR e /WASHINGTON 29, D.C.

1 >rvt v _

L A9 G- D

41e A A
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he Executive Order as it affects FHA 
and VA. There is a well

established rule of construction that "... the rejection of

legislation by Congress is not to viewed the same token,
enactment of legislation of an opposite tenor."reystems 

on,

it is doubtful whether the mere nondiscrimination reuirementracts

of insurance or guaranty from 
itsnodsriatnreuemt

can be taken as an indication 
that Congress intends flatly to

over-rule an already existing 
requirement on the part of the

Executive Branch, established pursuant 
to clear executive authority.

Furthermore, the debates have 
removed all doubt as to the intent

of Congress in this regard.

"... Mr. O'HARA of Michigan. Would the gentleman

please make it clear as to whether 
or not the

amendment he offers, if adopted, will in 
any way

affect the authority now being 
undertaken under

President Kennedy's housing order affecting 
the

operations of the FHA?

"Mr. CELLER. No, sir. It has nothing to do with it.

"Mr. CORMAN. Mr. Chairman, I rise in support 
of

0 the pending amendment.- The amendment 
would make

absolutely clear the' intention of the Congress

that the authority conferred by title VI and-the
actions required by title VI, do not apply 

to

programs of insurance and guaranty. Title

will not affect such programs. 
It will leave

the situation as to them just as 
it is now. In

the field of housing, the President, 
by Executive

order, has already acted to require 
that racial

discrimination be eliminated. That action rests

on authority other than title VI, an that action

will not be affected by the adoption title 
VI

as amended by this amendment.

"Mr. RANDALL. Mr. Chairman, I move to strike the last

word.

"I wish to ask a question of the Chairman, if

I may, to be sure of some things. The housing

"order of the Chief Executive o Noembe 
r 19cte62, is

still in effect. That will not be affected by

this amendment? Is that correct?

0



* "Mr. CELLER. Yes. Title ~
-- Presidential orders." 110

ed'. Feb. 7, 1964).

VI has no effect over
Cong. Rec. 2417 (daily

I wanted to call this article to your attention in the event you

haven't noticed it and to express my views on Professor Bickel's

comments concerning the effect of Title VI.

Milton P. Semer
General Counsel

-3-
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I oa ~s~ on Mhethar the Jdicial Revli '1,..

Provlsiofl of SOia 603 :tazt the9 Consti.tus

Sec. 6,)3 of : 7152 provlda3 for Judicil reviewi

of a ;rncy aictionS ''ternin tiLn3 or rcfusin to r2nt or

continue Ulnaticial ,s~i. tarce." The question Was booni

riset htr the Motion n :tho.rired3 by tha~t section

can 1.1 giin thw' provisions of Aerr. III, Sec. '2 of the

Cons titution, whichh I1i1t tha Juisidictiofl of th-e rexeral

couts to Lc ses or? cont~iow lo.

A nunbeo f federal assist-ance statues spoc3.fi.aily

prnvida for judicial1 ravicu~ of agency decisions rafuoins

to approved a e r;:nt, or *.it: 'ihlditn fraaes undar a gr*.t

;.., ther Sch:oo Constimuctioni %ct (Public :.qt 315), 920

U.S.C. 641(b); the :,atlon l ta rone nEducation Apct, 20 U.t .C.

535; the t1,.-TBurtonl~t 42 13.3.C. 21l.;(b); Title It of

te Social Secarity Act, 42 U.S.C. 405(8); the Ubrar--

Sevicr~ rct, 2 0 U.S.. 355 (t.?ralittd to v4thholdin$a of

fund13); and the l*.,tch ,"ct, 5 U. S.C. 1137;(c). Tn no" case

have the court:: rnfuserl to SIv, eflfoct to these prOvia~ls,

or jit -mte adcoubt~ as to their va l;d ity



Ifl O t~,. 
.

.
*¢n- ? '7 ' 1 ~ J3

127 (1947) th sum7 -e Court hold that a state, which

receiv d federal IIS hay grz ntR, had standln to r~se

ant ador t which threaten :d a patial w-ithhj-jldin2; o f t;he

BVA:1ts, .":: tr'tt its p M4d-n om rEVI, th .r

* cr s a j ciel3 eon:;:=vrr.^y" (33) IS. at 134).

Its Opinion potntd~ .out t':r:t Conr4S cs cn cre~it5 lega}ly

cc< 0:1Cafl". rY.ght" to fr ccrl a; ist.anc (. 13F), adtht

Ix th~ atCih Act it had do-no so by prsvIdIfl. vOr jti ccia1

z'evi '. by a rs' io&dby the -5 Loa~s 51i113' Order,'

:'r 'n tL:i&- C, . "D: -i. 273. F. 319

(C.A. 7 ", i.95t), lCi:.O rovi.cz ,ts AllOWTed of .zrni s

to cp1'rove a1 ran4t undo-r iuiic Law $1.And in jJS01

court hale, it had -no '=ur1 dict 4onl to reviamw a r~rusa l of

a grat xnlr tite )~1 of the ocial. Security Ect, it

res ter; its do. ionl on th-v 3reun.d that "'the Ozit~d States

has not consenlted to ba suce. and stated thvit 'tit 1,1 clear

tha.t the court would have jurisdiction to at rtIal tlh

. Pxonent actlo ', if the act '1rw urd appollen to approve
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" How Judicial Review l would bo Obtained Under Title VL

soo. 603 of Hl.R. 7152 provides two avenues for Judi-

cial review of agency actions taken .under Titlo V1.

rst, -It provides thait -

- - "Any department or agency action taken
pursuant to section 602 shall be subject

: to such judicial review as nay otherwise
be provided by law for similar action
taken by such department or agency on -
other grounds."

If, under the statute creating the aid program or under
other existing law, a procedure in provided for judicial

review of agency actions, the came procedure would bo

followed with respect to agency actions taken pursuant

to Sec. 602. For example, tho School Construction Acts

Public Law 815, now provides that a public school district

or other local educational azonoy can obtain Judicial review,

in the United States Court of Appeals for the circuit in

.which such school district or educational agency in located,

of final action by the Commissioner of Education (1) refusing

to approve a grant application in wholo or part, or (2) with-

holding payments for failure to. comply with drawings and

specifications or with any assurico given iA the application,

or (3) requiring the repayment of funds which have been di-

verted or improperly expended. 20 U.S.C. 641. If the



Commissioner should refuse to approve an applicatIon, or

withhold payments, upon a.finding of noncompliance with

a nondiscrimination roquiremont adopted pursuant to :Sec..

602, judicial review would be obtained in exactly the

same way. .This has the great advantage that where action

is based on several Srounds, a single review proceeding

can.dispooo of .all the.isoues at one time. For example,

under Public Law 815, the court of Appeals, in a single

proceeding, could review the propriety of terminating pay-

mento under a grant hero the order of termination was-

based on findings of any or all' of the following (1)

failure to tako adequate step to eliminate racial segre-

gation in operation of the schools, (2) failure to obtain

adequate. title to the site, (3) substantial failure to

comply with the drawings and specifications, (4) failure

to comply with prevailing local wages for construction

labor, (5) failure to obtain adequate funds to defray the

non-federal share of the project, and (6) improper expehdi-

tures or diversions of funds. See 20 U.S.C. 636, 641.:

Second, If existing law does not provide any judicial,

review procedure, any person aSgrieved may obtain roviow,

in accordance with Sec. 10 of the Administrative.Procodure

-2.-



Aot, 5 U.s.0. 1009, 'of ctionfl terminating or refd0inG

to grant or continue financial aosiutance upon a finding

of failure to comply ,ith a nondiscrimination requiremen t

imposed pursuant to Seo. 602. -

'.- -In the absence of a spocific statutory provision

foz' judicial review, agony action refusing a grant has

been held nonreview.able, on the ground that ConGress has

not consented to what in. in essOnce a suit against the

United. States. State o lArzon v. Hobby, 221 Ps.2d. 498..

(C.A.D.0. 1954 ). Soc. 603 is a specific consent. to Judi-

cial rov~oiw, where the agency action, is based. on Titlo Vi...

The last sentence of Sec. 603 also makos .it clear, that ree-

viev should not be denied on the ground the. agency's. .action

was co-mnitted by la, to its unroviewable discretion..

- Roview could be obtained,. under the Administrative

Proedure.: Act, by "any applicable form of. legal action

(including. actions for declaratory. judgment :or writo of

prohibitory or mandatory, injunction or-habeas corpu) in.

any court- of compotent jurisdiotion. A suit in equity for

declaratory judgment, or for injunction, would be the. usual

fora of relief. In. some cases a suit at la-i for a money

I .



Judgment might be appropriate. . ,

The federal district courts would have jurisdiction

of such suits .as suits arising under the laws of the United

States, under 28 U.S.0. 1331. Under public Law. 87748

enacted Oct. 5, 1962, suit could be brought in the dis-

triot where the plaintiff rosideo, or where the cause.of

action arises, or whore any defendant resides.

Under Section 10 of the Administrative Procedure Act,

tho court could set aside the agencyla finding of £alure

to comply with the nondiscrimination requirement if it

doter lnos that such finding was "(1) arbitrary, capricious,

or an abuse of discretion, or otherwise. not in accordance

ulth law; (2) contrary to'onstitutional right, power,

privilege or immunity; (3) in exono, of statutory juris-

diction, authority or limitations,. or. short of statutory

right; (4) without observance of procedure. required by law."

The Act states that "in making. these determinations the

court shall review the whole record or such portions there-

of as may be cited by any party.". =. .:.:f

the AP indicaten, Judicial review under it is. .

normally bavod on the record made before the administrative

. For discussion of the jurisdictional amount -
requirement, see Note Re Jurisdictional Amount Re-
cquireaont, annerod hereto. ; . .

- 4-



a oaoy. In detormining whether an agency acted arbitrarily

or capriciously, or abused itu discretion, the reviewing

court would look to see uhat information the agency had

before it as the basis for its action, and whether that

information afforded an adequate basin for the action.

However, if the administrative record was inadequate to

shoir the basin for the agency's action, or if there were

contentions that its decision was influoncod by factors

not appearing on the record, the court might either re-

quire the agency to supplement its record, or hear evidence

itself a3 to what had occurred. * . -

Section 10 of AlA also provides that, in cases where

the- applicable statute provides for a hearing by the agency,

the agency's action may be set aside if unsupported by sub-

-atantial evidence. In fact, where the agency. has held a

hearing, whether or not a statute required it to do'so,

the reviewing court would probably apply the substantial

evidence rule. -

:.Finally, the court could set aside agency action

which was "unwarranted by the facts to the extent that the

faots are subject to trial do noro, by the reviewing court."

Sinco the Constitution does not require any form of hearing

or judicial review in connection with the denial or termina-

tion of a fedoral grant or loan, there would not appea' to

II

.- 5 -



be any right to trial do noVo in the usual situation that

- might arise under Sea. 603.-

4= Under A2?A, tho' reViowinc court would have authority,

not only to aet aside agency findings and action Which 1.t

found improper, but also to "compel agency action unlawfully

withheld or unreasonably delayed." Pending review the court

could issue all appropriate process 
'to preserve status or

rights pending review, to the extent necessary to prevent

irreparable injury.

The provisions just desoribod are 
those which the

Congress, in the AFiA, deemed appropriate for judicial

roviet; of agency action generally. Rio reason appears

for applyIng -difforcat procedures and standards in

this area than in others. Until now the general rule

has boon that agency actions denying or terminating

federal grants or loans have not been subject to eny

judicial review at all. This' is because no one has a

constitutional right to a grant or loan from the govern-

ment. See the Memorandum on'Legality of Title VI, Con-

gressiO.n2al Record, Jan. 31, 1964, pp. 1464-5. Title VI

goes a long -way in extending, to federal grant'and loan

programs, the normal measure of judicial review which

Qongross han specified for other agency actions. There

6 -



ia no reason to depart from those established prlnoiples

and procedures and adopt spooial rules calling for more

extensive juLicial review in this area than in others.

-. *..,c~~ .

c.. 
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Note re jurisdictional. out Requirement

Jurisdiction under 28 U.S.C. 1331 is limited to cases

involving $10,000 or more. The amount in controversy would

normally be the aount of the grant or loan which has been

refused, or the unpaid balance of the grant or loan payments

undax which had been terminated or suspended., If,. however,

- the agency's action affected eligibility for future grants

or loans, that fact could be taken into account in deter-

mining the amount in controversy.

* n addition, the U.S. District Court for the District

of Coiumbia would have general jurisdiction, without regard

to the. amount in controversy, over. asuit in equity brought

against an officer of. the United States who. resides or. is.

found in the District of Columbia. D.C. Code 11-306. .Under:

this provision judicial review would be obtained in the

District of Columabia in most situaLions, Without regard to

the amount in controversy.

Several acts of Congress confer jurisdiction on tho

District Courts.without regard to amount. in controversy. .

Bone of those acts appears applicable to suits under Sec.

603. Some of the suits to which the $10,000 jurisdictional



amount i$ i.napplioablenret .. - :: .

3.. Suito to redress the deprivation, under color

of state law etc., of rights secured by the Oonstitution

o y an Act of Congress providing for equal rights of

citizens. 23 U.S.0, 1343(3). Since the suit would not

see3 relief from action taton under color of state law.

this provision would not apply. -

2. Suits fox damoges ,ox for equitable or other relief

"under sny Act of Con-roOs. providing for the protootion of

civil rights, including the right to vote." 28 U.S.C. 1343(4).

$.h. 7152 is, broadly speaking, -a act for the protection

of civil rights. However, proceedings for judicial review

under Section 603 would not be proceedings for the protoc-

tion of ciyil rights within the moaning of 28 U.S.C. 1343(4)..

The plaintiff would typically be, not an individual mombor

of u minority group whose civil rights had been threatened

or impaired, but a public body, a non-profit institution,

or in some casos a business organization, which was found

to have discriminatod against minority groups. The relief

sought would be, not freedom from deprivation of civil right

of the plaintiff, but the receipt of payment under a federal

grant or loan. Hence, Sec. 1343(4) would probably be held

applicable.

- 9' -



3. Suits un-der an Act of Congress regulating com-

merce. 28 U.S.C. 1337. While Titles Ii and VII o II..

7152 rest on the commerce power, Title VI does not: More- .

over, neither it nor the assistance statutes to which it

applies can be characterized as regulatory statutes.

Hence this section appears inapplicable.

Sec. 603 has been drafted to fit in to the ordinary

and usual procedures and jurLsdictional limitations appli-

cable to the federal district courts.

1*
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typed 4-30-64

Louis F. Oberdorfer
Assistant Attorney General
Ta' Division

Hlaroid H. Greene, Chief

Appeals and Rescsrch Section
Civil Rights DiviSion

Uneaual Distribution of Fcderal Funds
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APR 0 1 t'q

The 1960 RFeport of the United States

Commission on Civil Rihts on 3goual Protcction of

the Laws in tigher Edcucation set oth- the follow-

ing tatistics on the use or federal funds in public

colleges and universities in seven Southern States-«

Alabaa, Florida, Gcorgia, Louisiana, Missisesippi,

South Carolina end Texas. Figures refer to the

percentages of the total of the federal funds re-

ceived ueed for. each category.

white Nehro DeserregAted

Natl. Defense Fellowships
(p. 195)

Counseling and Guidanco
Inatitutcs (p.-167)

Language Inutitutes (P. 199)

Educational Iledia Prograns

(p. 202)

Natl. Science Foundation
institutes (p. 206)

USDA Progra:-s in
Land Grant
Colleges (p. 221)

NvIH Grants (p. 226)

Research Grants, (p. 229)
Nati. Science Foundation

Records
Chrono
Greene
Blair -----

64.6 9,2

40 0

45.7

66.5 9.8

66.6 11.6

100 0

43.3 0.01

48.1 0

60

54.3

23.7

56.7

51.9

/-{/)
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I.

* White Ne ro Der? ated

Atomic Enar:;y Commission 4130.

Grants (p. 233) 41.3 0 53.7

NDBA Loans (P. 241) 55.8 14.1 30.1

- ia Comission further report the use of

federal funds in support of public higher education

in six states, fror 1950 thru 1958, as follows (p.

256):

White Negro

(Averago pcr Student)

Alabama. $118.49 $11,77

Fiorida : 5.34 21.66

Georgia 205.61 1.35

Louisiana 83.-3 10-10.

MississiPPi 203.85 29.35

South Carolina 157.67 35,73

In the 1951 Report of the United States

CoiCsisl on .Ci i1 nights on Education a survey w.s
ade of about one-third of the pubid c ai in

the 17 Southern Staes receiving federal aid under

the Librarmy Services Act (20 U.S.C. 351 et 3eq.).

39 6f the 109 libraries reporting used segreatcd
* facilities. 'The avcra-e hour of w~Ce17 Cervice

reported for 'white libraries was almost twice that

for - eGro brandies, ihilc the number of irc tatvins
ad referee boos rportcd for white branches

rnged from three to nearly seven times the number

for Negro branches.



I have these figures on the Vedaral School Lurch prbgl

available for you in 
the Groenwood separate 

'school district,

VaissisiPPi. These are the figures:

Average
Datly

1960-61 4,943

1961-1962 5,130

White

57

Whinfte

% Free Lunch

g7.

7I A.D.A

43

43

% re Lunch

21
20

San not sure to Vhat etenlt the Federal Govermdent contributes

chool lunch program. These figures uIll sio,, that 437.,

or nearly half of the average daily attendance who are ilegroes

receive only one fifth of the free lunches distributed in the

eeive onstriCt . Those are the only figures that I have hera

Greenwood distit 4s li

I do not know ghether you can use them or not but

will have something else. 4



It has been charged that section 
601 is a

"sleeper" which w:ll require 
the PDIC and similar

agencies to impose nondiscrimination requirements 
on

their beneficiaries. This assertion is made because

section 602 of the bill exempts 
insurance and guaranty -

programs from the mandatory 
requirement of nondiscrimi-

nation rules, while, on the other hand, section 601

does not contain any exception 
with respect to such

programs.

There is, however, no basis to this 
charge.

Section 601 does not create 
new authority to impose

nondiscrimination requirements. 
It does override

present provisions in 
statutes which require 

expenditure

of funds on a separate-but-equal 
basis, such as in the

Hill-Burton statute and the Land-Grant College Act.

Section 601 also would make 
certain that it is well

understood that nothing in 
any present statute would

.prevent any agency from administering 
its programs in

a nondiscriminatory manner and it encourages the non-

discriminatoryadministration 
of programs where power

presently exists to require nondiscriminatory clauses.

However, it should be well 
understood that, unlike

section 602, section 601 does not create 
new enforcement

authority in this field.



- SEPARATE' BUT EQUAL LAWS

Following is the text of the only federal

statutory provisionswhich include separate but equal

provisions: 7 U.S.C. 323 (the Second Morrill Act):

No money shall be paid out under

sections 321-328 of thi s title to

any State or' Territory for the

support or maintenance of a college
where a distinction of race or color

is made i. tl,- *adriission of students,

but the establishment and maintenance

of t bcllegC5 separately for white

and colored students shall be held to

bc a compliance with 
the provisions

of sections 321-328 of this title if

the funds received' in such State or

Territory be equitably divided as

hereinafter set forth: Provided, That

in any State ir which th~~has~been

one college established in pursuance

of sections 301-308 of this title, and

also in which a educational institu-

tion of like character has been estb-

lished, or m~ay. be hereafter established,
and is oraugust 3 0;1890,-aided by such

State from its'own revenue, 
for the

- education of colored n udent in agri-

eucinur aid theclechanic arts, however

named or styled, or whther or not 30
has received money prior to Augt

1890,'under sections 301-3u0r of this

title,the legislature of such State

may propose and report to the Secretary
of the Interior a just and equitable
division of the fund to be received

under sections 32e32or ofthi stitle
between one college
and one institution for colored

students established 
as aforesaid,

V1hich shall'be divided intotwpas
and paid accordingly, and thereupon

such institution for colored students

shall be entitled to the benefits of

said sections and subject to their

provis5ionls, as much as it would have

been if it had been included under

sections 301-308 of this title, and

the fulfillment of the foregoing

provisions shall be taken as a com-

pliance with the provision in

reference to separate colleges for

white and colored students.26 Stat.

Aug. 30, 1890 c. 811
417. { y V



THlE HILL-DURTON ACT

(42 U.S.C. 291e (f))provi.des:

That the State plan shall pro-

vide for adequate hospital facili-
ties for the people residing in a
State, without discrimination on

account of race, creed or color, and

shall provide for adequate hospital

facilities for persons unable to

pay therefor. 'Such regulation may

require that before approval of any

application for a hospital 
or addi-

tion to a hospital is recommended

by a State agency, assurance shall

be' received by the State from 
the

applicant that (1) such hospital 
or

addition to hospital will be made

available to all persons residing in

the territorial area of the appli-

cant, without discrimination on

account of race, creed,'or color,

but an exception shall be made in

cases where separate hospital 
facili-

ties are provided for separate popu-

lation groups, if the plan makes

equitable provision on the 
basis of

.need for facilities and servicesof

like quality for each such group;

and (2) there will be made avail-

able in each such hospital or

addition to a hospital a reasonable

volume of hospital services to

persons unable to pay therefor,
but an exception shall be made 

if

such a requirement is not feasible

from a financial standpoint.



... TITLE VI AID RELIGIOUS DISgRIMINATION.

As introduced, both 1.1. 7152 and S. 1731 con-

tained a Title VI which could have applied to religious

discrimination. The House Judiciary Conmmtteo deleted

the reference to religion.

Religious discrimination does not appear .to have

been a significant problem .In connectioai with federal aid

programs. On the other hand, Inclusion of a reference to

religion would have caused unnecessary concern on-the part

of religiously affiliated -institutions uhich receive sone

fora of federal assistance. A number of federal statutes

provide for grants or loans of federal funds for cone edu-

cational objective, and som, of this aid goes to nonprofit

* private institutions which may be under sectarian control.

0 For example, grade school children get the bene-

fit of funds distributed under the National School Lunch

Act, 42 U.S.C. 1760. Under thi. legislation, if the State

in barred by its laws from distributing funds to nonprofit

private schools of any category the United States nay dis-

tribute funds directly to such nonprofit private schools.

See 42 U.S.C. 1753. In more than half of the States the

educational agency has .considered that it could not wake

the funds available to nonprofit private 
schools and as a

result the Secretary of Agriculture makes funds available

directly to such nonprofit -private schools, including

those with religious affiliation.



Similarly, the Na'tional Defense Education Act of 1950

provides for loans of federal funds to clenentary and secondary

schools of a nonprofit character, for the purpose of eq.uipping

these schools uith scientific and modern language instructional

equipment. Title IV of the housing Act .of 1950 (the College

Housing Loan Program), 12 U.S.C. 1749 t, .s.. provides for

loans of federal money to provide "housing and other edu-

cational facilities for students and faculties * * *" at any

public or nonprofit private educational institution, if it of-

fers at least a 2-year pzograii leading toward a baccelaureate

degree. The United States is authorized by legislation to rake

grants for reactors to " * * * institutions or persons i * ""

42 U.S.C. 2051. It provides scholarship funds to various

classes of deservin- students, and these funds come in due time

to the institutions which the students attend. The GI bill of

rights is a familiar exa-Iple. Also familiar is the Pederal

provision of Reserve officer training programs leading to Army,

Air Porce and Navy Conissions. See 10 U.S.C. 4382 ff. Many

of these programs are in effect at colleges and universities

under the control of religious orders. Other examples arc

Grants for research, demonstration, and training projects re-

lated to .vocational rehabilitation under 29 U.S.C. 34(a). Many

of these grants are nade to 
institutions' of higher education.

Sini'.arly, religiously affiliated institutions participate in

state welfare programs assisted by the Social Security Adminis-

tration. 42 U.S.C. 1310. It is better to avoid the

problems which obviously would be created by making Title VI

applicable to religious discrinzination.-
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John W. Dougla-z
Assistant Attorney General DM:ACM:ws3
Civil Division

Harold II. G;reene. Chief

Appeal and research Section
Civil Aights Division

Senator PstorC es Proposals

1. Definition of the tc):n "agecy"

Senator Pastore apparently feels that the

Word "aygency 1 ' es it slow appears In sectionl8 602 and

603 of Titec 1 night be intepreteeCd to includc the

Presidert unlen . at is clarified by a dicn dit. There

seems to be little dais-or of such a result. Anid i.C it
is thought to be a problem a clarifying statcmcnt on

the Senate floor offers a satisfactory solutiott.

section 603 provides that each "Federal

departnont and agency which is crpowcred to cXtczd
rederal financial assisttanco . . . shall takc action

to effectuate the" nondiscrimination rule of action

601. Section 602 then provides that ouch action may

be pursuant to rule, regulation'or order of general

Applicability and shall be conointent with the objec-

tives of the financial assistance statute. -he nont

sentence provides that "[n]o such rule, regulation
or order shall becoac effective unlcs an: until

A.provd by the Prenident." It seens perfectly clear

that Since the action taken by a "Fcdel department
[or] agency" is to be reviewed by the President, the

President cannot be deemed included within the phrase

"Fcderal depar rtneft or agesicy." Otherwise. the stat-

ute would be construed as providing for the President

to appxoave Action taken by hirraelf, a nonsenlsical re-

sult 'hich the courts cannot be cmpceted to reach.

The judicial review provision sectionn 603), when it

refers to departmentt or agency" action taken "pur-

suant to section 602,'" obviously refers to the
*Pedcral departnnt and agency". lnnguage of section

. 602. Thus, in. our view, there la no danger of the

result the Senator is concerned about.

c: accords
Chrono

r Greene
Marer



A hurried examination of various federal

etatuteS which do define agencyy" vhowa that co1mmoly

the Conzere5s dace not specify whether the President

is included or not. Sce, e. ., 50 U.S.C. 113

S U.S.C.. 1001(a); 31 U.S.C. c45. One statctey decla

log ijith iho Federal Register, 
does expl.icitly declare

that it is applicabi. to the president. F all this

it ray be CIduced that I..esAI the C=Zre" expl~icitly

refers to the President, he is not covered. That,

however, ay be open to er-be uLth napct tn any

given statute.

Thus the language of Title VI itself seems

ccar enough, and perhaps sono support may be drawn

from analo;;ou5 stintutees. Any effort to amend tho

Stra nt to n uplicitly eclud the Pnesident may well

invite cntroversy oa soeciiit natL

thought desirable to leava well enough aione.

If it is thought necessary to define "agency"

the folloLwng definition might be considered

Uhen used in this title, the term

"agency" moans any executive depart-

nont, Agency, connlssion, authority,

administration, board, or other

establishment, independent or otber-

wise, in the GovC-nment of the United

States, including any corporation

wh10lly o: partly owned by the United

States which is an instrumentality of

- the United States, except the PreSi-

- dent, the Congress, the courts, or

the governneats of the possessions,
Territories or the Government of the

District of Columbia.

2. Def in' the terr "rcci~icflt

Section 602 provides that an agency may en-

force compl ince with nondisctioinatc bti ute assistanc
ination- of or refusal to grant o The term "recipient"
. . . to any rec ient -vmna." isterutiP ty
moans the state or local gvl hmCtl which the benefits
or private iistrnmentality, tance arechanhe or

of the federal financial assistance are channled or
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upon vhich the re sponsibility of supervising and

maintaining the program or ac-tivity is placed.

This rcans, for exanplc, that the Army

sergeant who has a child in a school built wlith fed-

eral funds under the "impacted areas" program nay

discriminate all he, liken inl his personal affairs

trithout endanger ing the distribution of funds. His

discrimination would not be affected by anything in

Title VI. Only if the schools rece iving the funds

discriminate would there be a danger of loss of

federal funds.

The difficulty with providing a definition

in the statute itself is that Title VI applies to

hundreds of different programs involving complex

Velationships. An attempt to define the. tern would

run the real rish of cither reducing the scope of
the Title or inviting a great deal of criticion.

3. Defining the torn "discrin nation"

There are, of course, nany federal statutes

which bar diocriination of one kind or another but

do not define the trn. The nost analogous are the

prov~oions of the Interstate Coignerco Act (part I),

applicable to railroads, the Motor Carrier Act, and

the Pcderal Aviation Act, cach of which prohibits

discrrmination against passengers without defining

the term. These provisions have been authoritatively

construed (the Motor Carrier Act by the surr ee Court)

to prohibit racial discriination o carriers and in

terminals. The menning of the tern is quite clear to

the courts which enforce these acts; no serious Ques-

tion about it has arisen in the numerous decided

cases.

riotwirthstand i.ng the clarity of the tern,

however,. it would be very difficult to define it In

the statute. That is because there arc en infinite

number of situations which might arise in which one

prison s treated differently front another on account

of race. and no definition of workable length could

encompass then all. That being so, it seens to to

inadvisable to cake the attempt.
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4. Senator pastor has -suggested that the

provi, ion in section 002- which .preacribes that the.

taking of r..gency action to end discrimination ."may"

bc ty rule, regulation or order of general applica-

bility be amendcd -to -rcad "shal-1,". on page 26, line
6. This clanua wculd then be mandatory and thus

would conforn to the riandatory style of the surround-

in.' p'rascalogy -- "shall tahe action" (line 4).

"shall be consistent" (line 8), "shall beconc effec-

tive" (line 11)-

This change seems desirable and. it is our

understanding that the Departnent will agree to it.

s. Senator- a tore suggests that steps be

taken to nal;e certain that judicial review will be

available to aCn ,y action tahcu after enactment of

thu bill where such action uo-uld have been authorized

by law pr iar to such cnactaent.

This can be acco:.piishcd as follows .

. (a) On page 26, line 8, after "applica-

bility", in cri "t:1hnther cistilng prior to enactment

of this 'Titlc or adopted thercaf ter".

(b) On page 26, line 10, insert before

"No- "After cnacticnt of thiS Title", and change "No"

to "no".

(c) on page 26, line 11, delete "become"

and. substitute 4-1f=I : 'rd ti 'e~t . 6C L'ed .

These charr'e s will brgin about uniformity

of procedure in. r,:.spect to anti-discrimination rules

which an agency ray already have adopted and those

which it adopts after enactment of the Title. The

objective is to assure thtt the Judicial review pro-

viced in Section 603 for action taken "pursuant to

section £02" will also apply to action talcn under

pre-existing rules but after cuactment of the Title.

This is a logical and desirable provision. 
It is

quite possible that a court would hold, even under

the prey-.nt language of the bill, that action under

pie-existing rules was takcn "pursuant to Section

602." It is of course only fair and equitable that

_ ..'e ( ) 
( )-:.ea-- c. 
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the same revicv.be accorded a1-1 agency actions to

abolish discrimination. 'T. amendment would achieve

thin resulted.

6. Senator pautoe a that on

paealinre 4* of tar the word "guaranty". insar t,
paey 2, line . aissud by the Federal jtlusing

before the comme., A atration, Federal
Administration, Yeterans r any other federal

Depocy.t Insurance C sm1 ~l u h

aen. T acadr1cnt would scrap1 y nolou h

agecy. is camenc o-f "contracts of insurance .or

most obvious esaapica fca11y cf empted or
gurnt~ which o.re- sD t _isc~ consiste wthour

coverage of Titlc VI. It i s co esntc t fii our n

interprtationl of the -Ttla e in it pof, the fears of
would doubt'.ec serve to opoents a o

potential supporters as wall as opponents of the

b 1ll


