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1 P RQCEEDTINGS

2 (11302 aedms)

3 CHIEF JUSTICFE REMNGUIST: we'll hegar argument

4 next |n pumber E7-99¢&y the city of Richmono ve the Jo A,

5 Croson Company.

6 Mro. Payions you may Droceed whenevei you're

; ready.

g CRAL AKRGUMENT UF JULHN PEYTUN

9 CN pEHALF CF APPELLANT

10 MRk, PAYTCN: Mre. Chief Justices and may it

" please the Courts the sole issue in tnis case Is the

12 constitutional ity of the c¢rdinance enacteg by tne

13 Appeliants the city ot Richmongs to remedy the effects of

” raclal clscrlwiration tn yts construction industry.

. Trtat crulnances the Minority business

6 Utlltization Plans provicec tnat with respect to

. constructior contracts with the citys at least 30 percent

18 ot the dollar awocunt of the ccniract must go 1o minhority

19 bLsiness enterprisese.

2 The nrdinance wes designeg to last tlve years,
’ 21 and contained an appropriate waiver provisione
i 2 Ry enactlng thils orainancesy Richmona was
% - attempting to acdress one of the most difticult problems
% ” confrontling our nation anu Its citles and States.
‘ - Jcentifled raclal discrimination is a8 scourge of our

4
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sccliety., Rijchmcno focusec on dlscrimihatton in the
constructlion incustrys ano proceeded to try to remeay
that clscriminaticne.

Aware of tindings ot the Congress regaraing
discrirination rationwlaoe in the construction Industirys
and of this Court's decision in Fullilovey upholding
Federal fegisiation remedying that ciscrimination,
Richmond examined lts own construction inaustrys.

It learneo that from 1978 to 1983, two-thiras
of one percent of lts construction dollars went to
minor ity rusinesses == this In a city that was 50 percent
Bilacke That was not all that Richmonc knew <«=

QUESTICN:  Mre Paytens can 1 interrupt you
trere? Is that a correct statement tnat aonily two-thiras
ot one percent went to minority business enterprises?
What abtout the subcortractors?

MR, PAYTON: There is no evidence in the record
with re;ard to how subcontracting was divided upy but as
the District Court found, there Is no teason at atl to
expect that the subcontracting woulao have gone anothey
WayYe

In tact, when Caongress made {ts fincings with
respect to the constructlon lndustrys, It found that thne
construction incustry Is an Industry whicn Is a business
syster which has prec luded measurablie minority

5
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) particlpatlions Anc the way that cccurreds as the
5 Congress idenhlfléd lty was by first of all having
5 formlcatle raclal barriers to racial entry 2anc .
4 agvancement, :
5 The barrier to entry has to do with how you get
5 tc be & contractor. The varrter to acvancegent has to do
. with what the Ccngress founas and what this Court also
. nocted In Fulilloves Is the prceblem of racial
9 discrimination in tne relationsnip belween prime
" cecnstrusct lon contractors anc thelr subcontractorse.
. Ard they founa that tnls pbusiness systew
. cperates in the followlng ways: that a prime contractor
i often does tuslress over andg over again with the same
1a aroup of sutcontractors. And in one of the items that‘ue
" cite In our brlef, Glovery minorlity business -— minocrity
" enterprise In cconstructions that s a stuay which notec
- that often In that relationships prime construction
5 contractors and thelr subcontractorsy otten {t's
19 iepossible to break in by mincrity contractorsy even when
20 they have the lcw bid. That's one ot the probleas that
" arlses.
5 Soy there Is nothing in tne record that says
7 exactly what the raclal breakup of sutcontracting sy but
24 the evlidence with regarc to prime contracting s stark
” and dramatlcs and there Is no reasons as the trial court
6
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found, to expect It to bte any cdifferent,

QUESTION: gut the c¢ralnance purport Lo remedy
that c¢lsparitys did L7

MR. PLYTCNS The orcinance purporteg Lo remedy
the fact that trere were very few minority contractors n
the canstruction Industrye.

QUESTICNG It Just recuired subs to get tog a —-=

MK, PAYTONS VYeso The means that kichmonc
chose tc try to remeoy Lhe giscrimination that it
jcentiflec was to focus on a4 reaecy that was poth wmodest
ard narrowe Anc The parrow fecus ot the resecy was to
lcok at subcontractings Ana the reason for tnat, is that
1 +hink that everyone wullag dsreey thal 1L is easier to
treak Irtg the Lusiness a3y « suLcontractlofrs and DV eak
Irte this, what I would call a closed business systemy, Dy
decing work with pelme contractors. And tne gesign of
this proorac was that by coing tt tnat ways Dy NAving a
remedy that focuses on-suocontractorSe that will
establlish relationshlips between majorily prime
contractors and wminority subccntractorse

It will establish scme trusts relationshipsy
experlencess anc thereby al iow an expansion of the list
ot subsc that prime contractors would ©e doing business
withs

ODLESTIONS Mr. Paytony some of the clties

7
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ccncerned seem to be wlith impediments to ainority

particlipatlons such 2s coapiicatea bicding procedures ana
lack of capital anag benaolna regqulrernants anc so forthe.

Is there aeny inoglcaticn that the city
consicerec any raQEwn@qual dlternatives cetfore enacting
a percentcoe set-asice reguirerenrt?

MEs PAYTONG weills the citly was well aware of
other effortss especlally effcorts by the united States
Ccngresse tc dec! with this problem.

The protlem that the clty was faced with.-wasn't
that there was a yroup ot minoertty contractaors out there
whoe were sioply having trouble with bonuing requirements
or blcdiry requirements =~ ROt to say that those aren't
problemss hut they ares | thinks secondary probiems.

The probler was that we had a business system
trat Padg precluced measurablie minority participatione
The number two=-thirgs of one gercent is Insignificante.
It's clese to zerce .

QLESTICN: but we gun't know what the figures
were on siubcontractorss a8s your response to Justice
Stevens polnted cut.

MR, PAYTON: Yess thai's caorrect.

Ard what. the clty was doing was tc adoress the
probler of the two—thiras of one percent selecting a
remedy which is probapbtly the pvest remedy to aadrefs that

8

-
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problem,

QULESTICh: Lla the -- ch, the croinance
suppllec alsosy in addition to Blacksy to Urientais,
T~dlars and AlecLt persons?

“Re PAYTONS Yes.

NLESTICNS  Ano was there ev dence petore the
city that trey hau been subject to giscrimination In the
Richmerd corstriuctlon industrys cdo you know?

MR, PAYTCN: There 1t1s no evidence in the record
with regard tu thate. ’

QLESTIONY And you think with the absence of
2i! such evicdence that the orcinance is valia as to those
groups?

MR, PAYTON: The reascn the cgescription of
minorltlies that exists in this orainarce s there is that
It Is the same cescription ¢f minorities the exists in
the Federal program In Fullilovey and fn tacts Itt's tne
szame cdescription of minorities that exists in tne
Virglinla code that getfines what a mincrity buslness
enterprlise ise

] dont't think tnat 1t fealiy matters that muche,
There's no showing that Aleuts or some of the other
aroups are present in any significant numuers in
Richmcnd; ard there's certainiy no claim here that

someone Jost sowre contract vecause of an Aleut getting a

G
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cantract,.

Let me go back to ycur ftlrst questliony thoughs
Justice N'Cennors with regarc to what the Clty Couyncil
jcoked at when It was considering thise

This 1s not a problem that is brand new on Lhe
stage of racla! oroblemse It's one tnat has peen stuaied
and studledsy anc there have been a lov of different
remedles ocutl there. And I guess It*s lmportant to
reallze that when Corgress locked at thisy when it
enacted the 1977 leglislation that was the subyect of
FLlitloves Congress went through a lot of other remedies
trat had been designea to try and ceal ~lth tnls problems
‘inclucding laws that mede uncerlylng dauscramination
urlawfuls Incluclng executive orders |ike bxecutlve Order
1124, Including special eftforts by various depar tments
of{ the Federal Government to try to asstsl minorltcy
contractors -- and in the face of all these thlggsq
Richmond alsoc had lIts own anti-discriaginatlion city coce.
Tt had experlence with these Federal programs,y including
scme Federal programs that set goals that applied to
minaority contractorse

In the tace ot all thiss when tney lockeo at
this tn 1982y the nuwper stidi| is two-thnirds of one
percent of its constructlion business. S0y theose other
alternativess which are the ones that are norgally set

1¢
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forthy siapiy weren't working., It was tacec with a
probler trat recutrec a cifterent solutione.

QULESTIONS  21though Richmona haa not trieac any
nt those ctrer race-neutrual alternativesy 1 teke 117

MR, PAYTONS: welly that's nct exactiy rightoe

CLESTICHK: You're saying (craress hag not, or
-= but 1 guess kichmond ==

Mg, PAYTONG That's part of the Ccngressional
remedy. In facts tite destan cf the statute in.the
Fullllove caseas It's ceslgned to admirister funas through
tre State's two localitiess

Richrene was fanmiliar witnh how lhese programs
hzd werkece Itfs a2 beneficiary of a lot of these
National prcaramss anc In the fazce of thats it KNoOws that
trose procrems certainly vicn’t atfect this proolem tnat
It saws and tnat it scught to remeay.

OULESTICONS Lo you trink that State ana local
acverrrent rFave as muth authorlty ano power to act in
trls area as Corgress coes, witn its express grant of
atthority under tne Fourteenth Amencment?

MR, PAYTONS 1 think that State andg local
governments have greater responsiollity == I'll come to
power |fn Just 3 sSecorus 1 think they have greater
resporsibility. These are prcblems that are very
difficult tc solves ne haven't come Lp with maglc

11
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bullets for raclegs of vaccinations to prevent i1t, anc
leccallties have to deal with these prchbiexs that they see
every day in thelr contractling aollarss for sxaupie.

Ard 1 think that iv's not poessiuvte for Lorgress
tc couwe up with remecies that atfect various focalities
in ways that will actually ceol with these prebilems

With regard to powers I tnink tnat when tals
Court In Fullilcve mace reference to Section rive of Lhe
Fourteenth Amencrent, that reaily was to tinc & basis fTuor
the Ccrgress being able tu impose 3 prograem on the
Statess Anc when it looked to whether or not it couluy du
this tor itselfy it cidn'tl have tc lock there.

S¢ 1 think Section ==

‘QLESTJPN; UO you mean the commerce power
woulan't have hancled it? 1 wouloc have tnougnt you could
dc aimost arything uncer the coamerce clauses we had tu
menticn the Fourteenth Amenament of wé woulg rave
thoughtts "My goodnesss this Is not one of those areas
trat the Fecerat Government can get Intos”

‘MR. PAYTON: wells you may be rightsy Justice

Scallas but In then Chief Justice Burger's cpinions he

o
[

made expllcit reference to Section Five wher ne wantsd
fing a basls for power for the Congress imposing the

reaulrerents of the Publlc works Employment Act on 1ine
States ands thrcugh the Statess on thelr subdivistions.

lc
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Ncws that's the way he snalyzed Its ne also
lcokec at the ccmmerce power ftor uther parts of the Act,
Trat may of may not -- ycu mey oF may not ayres with hims
but that Is the way he walxed trecugh tre &nalysis in
Fulitticve, W

Ard 1 woulo say that there 1$ nc reasen 1o

hetievym that States and citles anc any otner subdivision

== as lonc as trey make appropr iate fingtngs anagd have the

avthortiy under State law to co what they c¢ -—

SUESTICNG Al thogugh |r a senses the Four;eentn
Amendrent wass preclsely designec toc prohibit States from
taking actlcn or the basis of races wasn't it1 -

Mi, PAYTCN: I think the Fourteenth Amencaoent
was declarec in a3 way to reguire States to treat people
talrly. And 1 think thts Court has dealt in the past, on
cseveral occasicrs, with whether or npot States can take
actlor that would be characterizec as atfirmative action,
ard 1 think tne aralysis tsy there are dlsagreements on
tre ecoessy tut the arclysis isy it there s a sufticient
or cogpelilrg State interests and the means’ are
sufficlently related or narrowty tajtcreds that it is
authorlzec for a State to do thats anc tor the State's
pclitical subalvisiors to do tt as well.

Richrmond satlsfied thcse criterias

QUESTION: welly it didn't copy == it didn’t

1
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follow the Fullllove scheme entireiyy did 112 Un
Futiliovesy clan®t tne reaulations require that betfore any
entity coulc take adventayge ot the preferences that |t
prove that [t itself tag teen discriminated ayainst?

MEke PLYTCNG There are =- trere |s something to
trat effect In the +ullilove.

’ CLFSTIDNG It's an expresseq pruvision of the
reculation.

Mke PAYTONG Yes. There are later
Ccecngressicnal actionss including the Surtface
Transgertation fct cf 14836 which dgon'®t have such
explicltt recuirermrents.

CLESTIONG Aty that means that we == you're
talklne atout Fullilovee In btulliloves tne opinlon of
the Court Itsett inu}catec trat the only pecple who could
tzke advantaege cf the oretererce were people who
thimseives coulc prove they had been alscriainatea
against. Trere'®s nothing like thet ir =-=-

MRe PAYTGNEG There's nothing like thate

QULESTICN: There's rothing like that in
Richmecnce People yget this preterence wnhether or not
they've ever suffered discrimination. Isn't that rignht?

Mka PAYTONG Yess that 1s rignte I think there
are two resgonsessy thcughse

Tre first response 1s that | pelieve the

14
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Jurisprudence on this ts ThHatr Tt 1s not necessary, or |s
not a fatal defects If a plan such as thils plan is
overircliusive,

Seconcs alven whaltl we learned about the
cecrnstruction incustrys the nugoer of contracters that you
are talklro about that would not pe tne victims of the
past clscriaination is very small, it at alls and I
shoulia also say that Just because a Black person wmanages
te be a ccentractor in the face of tni; systew doesn't
mean that he is not a v!c;im. That there are clear
findinrcs that trere are cther obstacles to his
agvancerents ana that in some sensesy because ot how stark
these rurbers aresy 1 woula say It s tair to have a
presurptlon that &l the minority contractors were in
some sense =-

QLESTION: waes it -= this isn*t exactly |ike
Fullilove?

MR, PAYTON: It Is rot exactiy line Fuliliove.

CLESTICN: SO0 youu heve 10 WMiXe

QUESTIONs was this orainancey Mr. Paytony
reenacted ir 19887

MR, PAYTON: Nos it was not.

QLESTIONS So 1t's explrea?

MRo PAYTONNG It was not reepacted.

QUESTIGONSG welly thens tts prescribed curation

15
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wés five years from June?

MR, PAYTONS That's correct.

CLESTICNS So it expireu on June 30y 19887

MRe PAYTON: Yes,

CLESTION: CLoes that raise a mootness probiem?

MRe PAYTONS I think note There is a damages-
cause of actlon here that survives, and that's why we're
stiil here.

QULESTICNS HMr. Paytong where dla the 30 percent
tigure coge frow? Gut of the air?

MRe PAYTONS The 30 percent figure =— (et me
describe the reacn of the remedysy heres and I ¥ili get to
your gquestlcn rignt aways Justice Blackmune.

Richmonc's share of the construction buslness,
the clity's share of the constructtion pusiness in
Richmeonds ls only about 10 percents Thereforey even jf
the 30 percent flgure is a coapiete success, that would
only have an Impact on some three percent ot the
censtructiorn business,

Where did the 3¢ percent flgure come from?
Because there Is a virtual precliusion of ginorlty
centractors fros the constructlen industrys it isn't
pcssible to fook at that set of numbers and use It
Therefores the 30 percent flgure is a ftigure that is
simply roughly between the two-thirds of one percent andg

16
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fifty percents That's where it comes from.

There |s no magtc forcula or any more preclse
way of coolng up with the 30 percent, and I guess in
lcoklna at ity it ts fair to took at its i1mgact on the
ertire constructicn Indusirys whicn 1 represent s very
medest,

DLESTIONG In thls casey the piu frem the
minority subcontractcor was soge 37,000 over the quotes
trat the grime hac received froz other suppllerse

Is !£ the most narraowly tailoread regeqy for
correcting past discrimination?

Mke PAYTONS welly et ne ==

CLESTIONG To permit an increasec pricey anc
recufre ttat the Increaseu price ue palds wittiout a
walver?

MRe PAYTON: There are Lwo points tu thiss as
well. 1 think that the recorug cgoes not support the
propositicn that the awinerity contractor's blao was going
to =~ would have been hlaoher ur lower or the same as the
majcr ity subtcontractor®s plde This s what 1s in the
FeCOorde

Crosors when it went to put in 1ts blds
contacted two rajority subs and receivea o0ic¢s back from

them. When It received trose bids backy 1t had the two

malorlty sutcontractors engace cn a little price wafr back

17
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and fcrth asong themselvesy and they aojustea tnesr bids
down, down, dowrs until they got the lowest bids and tnen
trey fut in that lowest bid.

Wren Crosor receivec the vic from the minority
subcortracter, after the olo hac peen subwmltiteds it
recelved that bid. It was higher as you Just explaineds
but Croson never sought to necotiate with the minorlity
subcontractcr tc take that price cowns as it had with the
majority subcuontractorse.

Scs on this recurds we con't know what the
minorlty price would have beeny it (rgson hag engaged in
the neactiatlon tnat 1t did witn the gajority.

Ir a larger senses thoughys 1 think that whether
the price ts higher or not ratses no real Constitutional
guestion here. It is -- Klchwono can decide if it wants
tc pay more money In ¢roer to achieve a remecy tor this
past clserisination. And as cetween varlous contractors
for the clty®s tuslnesss there is no alscrimination at
alle They 2!l cet Jjucged by the saue rulese

QUESTIONS welly is it 2 requlrement then for
the valldity of an orcinance with such an escalation
mechanlsm that the clty absorbt the excess?

MR, PAYTON: It would have.

QUESTIONS Is that a requirement for the
validity of the ordinance?

lc
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MRe PAYTONZI Noe

QUESTI1Ows Se that the costs of curing past
discrirination can srest on a thirag party?

MR, PAYTDN: well,y, construction |is
cempetitively bids anc it the city attaches requlrements
tc the blcsy p2epie can crioose not to bigde They can oidy
trey can eat soge of thelr own profitsy, tney can shop
arcund and make the minority contracters take theur price
dewn -=- this woula ve a3 competitive markets And 1t Is a
cempetltl ve markety alsoy for the minority subcontractors.

Trat iss If Croson tdentifles oney twos three
subcontractorss he can negoljdte with thems and take
their price dowre Ana in the enags we fully expect
ccempetltive forces to operate heres to create thrivings
ccmpetitl ve minority contractcrs who pegin &s subs ana
will ¢raduate tc be ==

CLESTIONS But if the cempetltlive forces were
not operatirgy ana minority subcontracting was at a
prerium borne by the prime contractors that would stiil
not lepalir the vallcity of the croinance?

MR. PAYTON: 1 think not, but that is not the

case we have here., The case we have here Is that the

[

priwe negctlates wlth the sub,y anc he puts In a bidy and
the city —— the lowest bla wins. And ft's Jjust like the
market operated befores The primes have to negotliate

19
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with thelr subs to get thelr gprices. In orcer to put in
a orice heres t¢ be respensive you have toc tind a
minority contractor. And you put in your Drice in the
kitty, anc the clty takes the luwest clader and pays the
price.

Clearlys this wayy the == ary Increase woulu De
becrne by the citye

The desian of tnhe program Is in facti to
Increzse the nuaber of minorlty Contractors,

QULESTICNG There was a minorlty ccntirdactors a
subs who blc here?

MRe PAYTONZ  Yeso

QUESTICON: 4ng the conliy reason he ociocn't get
fte Yyou suggests is that the prime really oiscrimuna&ea
acalinst him?

Mk. PAYTONS Nos I's not suggesting thnate

Thte prime --

QUES TION: welly you say you alantt have an
opportunlty to lower hils pidy and meet some lower bidse

Mk, PAYTONS Nos Croscon took the position that
the reculrenments imposed py this program have violated
lts richtss and rather than rebid tnis contract énce the
minority sutcontractor had been laentifieus Croson chose
to flle this tawsuilte whilch is an gporoprlate way to

proceed. Ard --

26
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CLESTICN: wnhy woulcn®t tne city really attain
fts oblectlve Ir this particular case !t i1t had Jjust had
an orclnarce that forcade discrimination oy priae
ccntractors against minersty suss?

Mk, PAYTCAN: There 1s such <n ordinancey 19¢ls
1 thlﬂ*g-wOL!C fort 1o discrinmination cetween primes andg
sibse 1 think there are a lot ¢of other statutes out
there trhat affect In one way or another a fot of the
urderlylng adttcns in this case.

Tre oroplem that you face in the construction
lrdustry == it is not that easy to get at thise. Anag just
tc say that all those thinas are now uniawful == they
have teen urlawtfule 1t doesn®t atfect the fact tnat we
have a3 clcesed busiress systemasa U is to atfect the
ramifications of this closec b;s!ness systemr that this
ordinarnce |Is necessSarys

QUESTIONS wells If there had been i0Us say 10O
minorlty subts had bic this Joos and all ot them had been
atove the == ali haa been hign blass shouldn't the iow
bid prevail?

MR, PAYTCN: mwelly, the qguestlon iss 1 guess
that cuestion Is whether or not under Yirglinia lawsy 1
dcn't think that's a Lonstitutional auestion, under
Yirgirle laws it's authorized for Xichmena to have an
ordinance where i1 has an excepticn tc taking the |ow
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bigy becaise it wants to remecy this ciscrimination in
tris waye

Ard trat was litigatecs and it's clear that
Rijchmor¢ ras the authority to do thate But 1 don't tnlnk
ft ralses a Constitutional questions All the priwmes are
treated tie SaTe.

CLELYIONG ks ] uncerstang youlr answerss you
want Le to consider thls case as ¢f the minority
centractor cle ret wawxe @ higher pila?

MEkoe PAYTONG 1 thing ==

QULESTICNS  Anc that's how we evaluate this
recorcs and this cases wnc this ordinance?

Mik, PAYTONS VYess I trinwk ycu can censiuer this
as though [t's a tacial challenges And I trink that 1t's
clear that the ul&orﬁty contractor clo maxke a higher o©ids
bet I think you can't draw the signiticance from it that
yoeu started off with -~ wnich is that |If there haa been
negotlatlonss lt woulo have remainead @ hlgher bids

Trat way bes but we dcn't know on this recorde.
I think thls case snould be aralyzea oy looking at it as
a facial challienge to thils crcinance,

With regard tc whether or nct Croson --

QLESTION: wells Croson's damages aren't -= 1
tzke |t are based on the loss of the contracto,

MR, PAYTCNS Yes. tBult 1 was going to go to =--
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tre only way the cther part ot this ccmes Into it, the
$7+C0C anc the hlgher bid == s 1t there 1s sowething to
whether or rot Crouson was Improperily cenied lts walver,
Ard I thirk tnere ls a finding vy the District Court,
which Peard witnesses on thiss there's a tincing that the
city actec absclutely reasonaclye. That's the District
Ccurt®s descriptlouns absolutely reasonaplys in genying
tre walver, .

QULESTION: ut you say 1t's a facial chailenge,
Trat means that the crdinance couldn®t be applied
constituticrally in any conceivable circunstance.

Suppose there's —— suppose the winarity

contractor was asked 10 lower nis Didse ana ne salus "oy

I1'm not acltrg tc lower oy oids thnat's a low as 1 can goo"

Nows ¢nulc the ordlnance ve coenstijtutionaitly =- could the

ordinance constitutionally recuire Crcson tec re~-big?

MRe PAYTICNG Yesa All that would happen 1In
that circumstance }e **at Croson woulc take the minority
bldy whilch for the purre- . ot this 1 will concede is
hiahere put It §in =- (roson was the only upidder on this
—= Crcson wculd have got the contracty the city woulgd

have paid the difference.

That's exactly what wculd have nappenedy anag 1
think that raises no constitutional guestion at aitl.
23
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; QLESTICN: Hut could he == coulag =- wells so
, tre question cf re-~blading woulo never come up? ‘
3 MR, PAYTCNS That's corrects Tnat's correcte
4 I'd like to reserve the rest of my time.
. CLESTIONS May I gust clear up one thingo
5 thouah? The orclnance dous not require tnat the sub be a
. Richmeonc corcern, does 1472
g MRe PAYTONI Nos it dces note
5 DLESTICNG it does rot.
0 MR, PAYT@N; Let me Jjust clartfy that. Under
» Virginla laws it ts not possiole tor the city of
12 Plchmords excepbt In verys very narrcw Cifcunmstancesy Lo
" discriminate on the btasis of where & suth ur & prime comes
" froms trnd the rarrow circumstance |Is {f tre bids are
5 exactly tre sare.
6 ~ Alsos I think it is the case -=— arc there Is no
5 eviderce to the contrary -— trat the substantiai portion
® of all the consiruction work cone In kichmona for
9 Richmore is by :lchmong contractors and subcontractorse
20 Cecnstructior is by i?s very nature a local --
. QLESTICN: " But 1f out-of=State naterlalss tne
23 tiers 1rvclved rere could have Ceen purchasea out of
” States presumablysy from a minority buslness enterprise in
2 Raltimcresy cr Ncrth Cakotas or soge pFlaces
o Mke PAYTONS Yess they coulc havee
24
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QULESTICNG Thank ycus Mre Paytone

Wwe'll hear now from ycus Mre Rylance

OKAL ARGUMENT OF wALTER ko wYLAND

[N BEHALF UF TrE APPELLEE

Mk, KYLANDLS Mr. Lhiet Justicesy apd may it
please the Courts responding 1o tne 1est guestion which
was asked of Mr, ﬁayton. cn tre auestion of whether ihe
city woeulc absort the hicher Llc Ly tie mincres’ supplier
in this cases tre reccrad is quite expllcit that Je A
Crogor Coapan't asted the clty to go Jjust thats and was
refuﬁed by the cltys on arouncs that the btic coula not be
jrereaseds The orice could net pe increasec after tne
bpids were Ir,

ALES TICN: Anc so what happened? Tne city said
re~pic?

MR, RYLAND: Th: city then ennocuncedc that
because of (roson's ncencompliance with the orcinancesy the
ccntract woild te re-pia.

QULES TION: So the real --— sag the cuestion iss
was thls crdalnarce constituticnally applled in this case?

MR, RYLAND: 1 think the thvesholc question
whfch we attack ls whether tne councll) haa a proper basis
tor acopting the orcirance in the first place.

We dlc argue that --

QUESTICNS So You say lt's a facial challenge?
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MR. RYLAND: Jtt®*s facial (n the sense tnat we
attack the authcrity to acopt the ordinance, JIt's not a
facial chaflenge in that it's ==

OLESTICNS You're saying it couldn't ce
censtitut forally applied in any circumstance?

Mke RYLANDS we're not contending that ihe
ordinance cculd not be constitutionaliy appited In soame
circumstarces

CLESTICNG cut you're contendinyg that it
ceculdn't e anpliea in this circumstance?

MEks RYLANLEY we're ccntenclrg that in this
partfcuter cases the c¢lty hac nu authority to acopt Jte
It had re --

CQUESTICKS wellsy Lul == suppose the city wiw
have auvthbeority te adopt an oruinance that might du some
ot these things. Tt's ;our contentiors fsn't ity that
that craolnarce cannot constitutionaily be applied t¢ your
situaticn heres« where Croson was Didading on this contract:s

Mke RYLAND: Yese

OQUESTICN: w2 must infer frem what you have
tolo uss I take Ity that 1f the -— f Croson hag absorbed
tre $7+400G btimseltfs he woulo have recelveg the contract?

MRe RYLAMNDS: Yeso

QUESTIONS Anda that because of his refusal to
atsorb its he did not get the contracte

2t
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MRs RYLANLG It's onfy vecause 0f hi1s retusal
to absorb 1t that he cio not ¢et the contracts

QULESTICN: {inaudibite}

Mk, RYLANLD: Essentiallys what we have here |s
a conclusior by the city that because prime coniracts
Wwere telirg awarcec to minourity Susinesses ir & iow
numbersy that this justlifiled tre acvoption of 3
race-consclcus legail remecy to correct the situation,.

Tr effectsy it wa  determinec that because o¢f
the Jcocw percentaace cf awarcds to minurity ftirmsy the
cecnstructior incustry would be requirea to regeay tne
sjtuation ty havine those ¢contreciors who were vwhnea oy
ncnemincrities cantrazt 3¢ percent of their cuntracts Lo
‘mincrity tlrrms. There was nc ?{Buing by the cilyy no
evlicence wefore City tounclil wnich wotlo entitle City
Ccuncl! to infer that this societal dfﬁcr:m|n¢lacn shoula
be rerecled by the adcption ¢t such a racial ‘
classifticetion.

Cur pesitior is that it City Council wanted %o
attack socletal discriminaticny they coulc co it by
acopting varlous meanss rece—neutral reans on their face.
The City Counci) nad an crainaence which prohicitegs
discrimination in the award of puptic contractse. It
could have exerciseoc its authority uncer that ordinances

and put the effort into enforcing that orcinances that it
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put Into acelnistering this one, ang dachieved a
censtitutional result,

QUES TION: Uid the clty make any ftirnding that
lt.hac¢ previously discriminated against mincrity
c;5tractors?

MKke RYLAKDE Noy the trenscript ot the hearing
before Clty Courcili was qgulte explicit In rejecting any
cententicn that the city nao clscriminatea in any waye

Cleariysy no court cculd force the acoption of a
lew like Richmond'ss uniess tre city 1tself had been
aul Ity of discraniration agdinst the ¢roups fventitiea in
tre ordinance, rWhern o city vcluntariiy acopts a racial
preterences, it should be fooked at Very carefiliy.,

Tre city ts more iinely tc == more likely tnan
a court tc be acting tor o Purpose not permitteo Ly the
Censtitutions This is aitferent trom the situatlon in
Fulltitovey where this Couzt Ge¥Y€ proper deference to the
tinclngs of Congress that It *as5 acting for remecdial
pLrposes.

Here we have an action by a localitys and thne
record before the Court snows quite clearity trat the
reason they were adopting the ordinance was that other
cities hao |t. That was the testimony at tre hearing
befcore Clity Courcil.

QUESTIONS welly why should we give a difterent
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presumptlon as toc a remeagilal purpose for what Congress
did than for what the city of Ricnmonc ala? woulan't
they both be deing it for pretty much the same purpose?

MR, RYLANUS Not necessarilye.

I thirnk that if the Congress says It's acting
fcr remedial purboses bDecause of the breaath of tne
natloral goverrnnent and the breadth of naticnal problems
thrat it's seexlrg to ceal withy, that tinding inherentiy
has more credlbility than the unsupported action ot a
local aoverrment in acopting what couid be a8 mere pork
barrel poittical clspensation of public money.

SLESTICNS sut what Congress adoptec might be
Just 3 pork barrel things toos Cuir we do yive It a
presumetion.,

MR, RYLAND: It might bes but Ti's less |ikely
to be,

OULESTICNS welly I con't know what you're
drivirg at.

Is it clear from the record In this case that

we are cealing wlth the majority favoring the minority in

_the particular politlical unit? we've been talkling about

minorlity contractorse.
MRe RYLANDOS You mean whether ==
QUESTIONS Are these people == co we know ftrom
the record that they are in ftact a minority ot the
29
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palitical unit that acopted this race~-based law?

MR. RYLANDS 1 con't think that there Is
anything in the record per se which talks about the
minor ity percentage In the area. It was assuuzeg torv
purposes of discussion that it was approximately 50
percent, Is --

CLESTICNS Uo you think that we might takae a
different view ¢f race-basec asatters where the poilltical
unit is favering a race tnat's the winorlitys as opposed
to what is the cases where a potitical unit favors a racs
trat is the majcrity?

Mk, RYLAND: Yess ore of the amicus briefs
filed some Census Cata which ;ncwed that the dctual
mircrity percentage ir Rlchmond waes more than 5uU
percents It was known that a majority of the people on
City Courcl) were Elacke

We have not chosen to make an lssue ot that
because of cne c¢f trnose decisions that lawyers makse’ In
represent ing a cases Essentiallyy it seemeg 10 us that
the tendency to acopt an ofdinance for the wrong reason
woutld be there any time you were cealing with a
signitlcant political Interest groups without regaro to
whether It was in the majority or nots S¢ we decided not
tc attach tegal signiflcance to the fact that they haco a
majorlty vote cor council anag perhaps had a sajority In
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the peopulatilon.

QULESTIONS The transcript of the hearing betore
the City Councilt does show thdat the city is apgproximately
5C percent Elack ana 50 percent white.,

MR, RYLANDS Yess, that's in the transcripts

Tre fact that tne population was app;oxlmately
5C percent EBlack was used In the explanation ¢f why the
clty chose the 30 percent numrCer. Ang I sutmit that
that'®s no Justlificatlion for choosing that numbers but
that was the explanation glven for why it was chosen,.

QLESTIONY Mr. kylanas are you -~ dc you think
that the clty can only act aftlirmatively cn tre basis of
remedylrg Its own prlor discrimination?

Mke RYLANDG Yese

CLESTIONS So tnat ¢f the city hac evidence
that in fact private construction contractors were inceed
discririnating ageinst minoritiess that the city woula be
pcwer less tc take action to remedy that private
discririnagtion?

MRs RYLANDS Nos I woulc not tawke that
pcsitione I would think that's a difterent situations
when there Isy where there (s known discriminations as
opposed to the tnjdentifieds amorphous concept that there
Is discrlxinaticn out there scmewhere by someboay.

Ir a specific case of known discriminations I

3i
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would --

QULESTICON: Ey private —--

MRe RYLAND: By a private party.

QUESTICN: Parties, against otherse.

Mke RYLANLZ Yesy I would nct —-

CLESTICNG  So you ac¢ concede that the City
weculd then rave tne power to iry to remedy that?

Mke RYLANLD In oroper clrcumstances, Yes.

QUESTICNT Nows that was not the view taken Dy
the ccurt belows was jt?

MRe RYLANUG wells in == petore the court
belows, there was no lcentifiec ciscrinination for the
court to adcress. The court nas'unly agdressing =--

OLESTICN: by either the clty or piivate
partles, is that your position?

MRa RYLANULG That®s correct. That's correct.

QULESTION: sut there certainly was language in
the oplnlcn to the eftect that the clty would be
pecwer less tc resedy private discriminations

CLESTIONS And where dld he get that languagey
do you know? #¥hat's the root of it?

MR. RYLAND: wWeils 1 think the root of that
language ccres from the reference In kyganty in the
plurallty opinion to remecying dlscrigination by the
governlng body.s
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OULESTION: But it's a pluratlty opinion,

Mk, RYLANUS It's & plurality oplnlones And the
reference Is in the context ot this Court never having
approved a face-ccrscicus legal remedy by @ state actor
in the sbserce cf discrimination by that <ClCle

CLESTIChNG The cliy certainly wculc have
avLthorlty tc reugeay private ciscraminetions. it's a
question ¢f what woulc be == bow woulc it remedy it?7 It
cculd certainly have an ordinance forpiading priveate
discrimination,

ME, RYLANDS Yes,

QUESTICN: 4nd then aive appropriate remwecies
agalnst those wro are discriminatinge.

MR RYLANLGS Yese 1f it icdentitieq --

OULESTICN: HBut the issue is whether it itselt
could use Its own authorlty tc enact a sel aside 0
remedy scaetody else®s olscrinminatione

MR. RYLAND: Preciselys Preciselye. we don't
take issue with the city's authority to act attirmatively
In an lcentifiec case.

QUESTICANS If the city's aware that a private
contractor is discriminatings, may It continue to aeal
with that eccntractor?

MR, RYLANUS If It were aware ot the
discriminations and were aware that its continuing to

3z
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deal wlith the ccntractor woulc further that
discriminations [ think the city woulc be exposing itself
te tilatititys I think It could centinue to deal with the
centractors but at its perlis

CLESTIONG But surely Richmend has cone that in
the years prior to the glistant past?

Mk, RYLANDZ | aon't telieve so. 1 don't
believe sce I con'i think that we have any {centifisa
frstarces of discrimiration by any entity against
minority tlrms.

I thirk that the accusation tnat there is
giscrimination in the construction incustry coes npot
axtenc to tre award of relief agaitnst the incustfy of any
particular firms tecauvse of that general tinginge.

CLESTICNS welly 1f this orcinance naa veen
enacted In the year 1870y would the chances faor lis being
sustajred be any greater than now? That's twc years
atter trhe eractaent of the Fourteenth Amendsent,

MRe RYLANLE 1 unaerstande.

I don't feel coupetent to answer that, Justice
Kennedy, because I adaon't know the context of the time ano
wrat the courts would have aore.

QULESTINNS nells we kKnow 2bout our historys we
know about the context ocf the times we rnow about
siaveryy, we know zbout the necessity tor the Fourteenth
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Asendrent s and we know about the existence l(als of
siaverys anc (b)s of glscriminatlion after siavery ended.

MR RYLAND: VYes. You hag the Freedman's
Bureaus which was estabiishec at that time specifically
to provicde ald to former slaves, WNobcdy has ever
syggested trat that waes unconstitutionai or some sort of
untawful preference. Congress was strugglling with the
powers of tre Fourteentnh Amenament,

—_— .

1 thirk that uncer the line ot cases slnce
Brown v. Boara cf Fducatlony, we do not tina this (ourt
approving race-consclous legal remecales In the absence of
a shown violaticne Sce 1 would have to answer that based
or recenrt ccnstitutional historys the rule should have
been the sage ir 187C,

CLESTICN: Ancg you thinek 1t's unlikely that
this ordinarce couid have been sustained in 1&70s when
Bilacks had teen esancipated for simplys approximately six
years?

MR, RYLAND: wells you woulc have had a
different factual situation In that regard. (ertainily
the Gover nment woulc have been entitlied to provide aja to

former siaves tc help them beconme skllled tracesmeny
e

craftsmegj contractors abje to stanc on thelir own in the
business worlde There's no question zbout thate
for the Government to have sald to white
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\ businessmen who were not tormer slaveowners that they had
to provide the remedy to slaverys I tnink,y, raises a very
differeant coenstijtutlioral guestion,

I'm uncemfortabie deallng with this In the
2bstracts because there are sg many variacles In there,
But I don't thirk we hac any remeaies In the post=Civil
War perloag that fmposed affirmative duty on
non-violatorsy <o that's the cgistinctlon we make In this
cases

9 -

A seccnag aspect of our position Is that this

10
" ordinarce wzs not narrowly tailoved tc achieve a proper

9 remedlal cbjections we've mentionec the ftact that the 30
13 percent guota wes pulleog out of tne air. Tre fact that

v lt's overinclusive ancg that It grants preferentiaj rlghts
. tc greups trat are not resident In the Richrond areas and
6 which have never been subgject to discriminaticn in the

- Richmend areas would automaticaliy glve rise to a

8 censtiltutieral violation as scon as one of these minpority
9 group members exercised Its raght te preferentlal

% treatesent under the Richmond crainances

”1 Tt's rot enocugh to cismiss the seriousness of

2 the problem by saylng none of these groups have

7 participatecd yet; Uncer this lawy there's nothing to

2 prevent quailfled and competent minority firms from areas
- of the country which have not experierced discrimination

3¢
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to come fntc the kichwond aread ana participate unaer the
ordlnance. There®s no real supervision of the
acministration of tne ordinance to assure that it
achleves u tusiness purposes

Tre 3C percent yuote reqguirement has a problem
ir Its ip that tt's sc high that yt can force the award
of a guch higher proportion of the contract to minority
firms.s This Has a seriocus impact on non—Gircrity
subcontractcers whc are [(n the same trades where there are
arallfied minority flrms alreaogy participatings

Tre lupact on those people can be exclusion
from the narketplaces and tne lapact on tnem is as great
as the Impact or (rosons with tre loss of its contract in
tris case,

OLESTICONG It the fiaure were five percenty
would you be making the scme arguwent?

MR, RYLANDS I coulc not make the argument that
It wot!ld force the awardc cf a much targer percentage,

QLESTION: Nos but woulo you be making the same
basic argument?

MR. RYLAND: VYessy yesy a constitutional
violatlion ts a constituticnal violatliony whether t's a
1{ttle one or 3 big ones

QUESTION: And if It were two percentsy you
would stiil be making the same argument?
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MR. RYLANDEZ Yes,
QUESTION: So tne figures raallys Is
meanincless?

MR, RYLAND: The tigure |s weaningless on the
down slde, The hicher it gets, tre more practlcal
oroblems result.

QLESTICN:  “ou said exclusion from the
marketplace. But even tne 3C percent figurey accoralng
tc your oppcenenty reaily is orly three percent of the
market.

MRe. RYLAND: It's trree percent of the markets
by that ccrmputations but tor the inaividual subcontractor
who 1s In ccmpetition with one eliciblie for the mincrity
oreferernces on rlr that three percent is « much | av ger
proportion of his businesse

Ard let us net torget that the subcontractors
who are competirne for these Jjcbs are not al | larges
wealthy flras. The subcontractors struggle without regara
to race, There are many tradesmen out there who woulag
ilke to be a prime contractor with a governmental entity
but don't have the expertise or the skll] anag nevear
wills Ana that's without regard to race. There are a
tot of strugglling businesses cut therey so any tlae you
acopt a taw which has the effect of denylng a substantial
part of the market ~- of their warket —~— to thems the
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Ils guite severe.
Trank you.
CLESTIONS Thank yous Mre Rylianae.
My, Payrtons you have four minutes remalning,
REBUTTAL ARGUMENT BY JCHN PAYTON
Mk, PAYTONS Thank yous Mre Chlef Justlces

Let me respeng Lo four peintse With regara to

the questior you ralseds Justice Scalias aboutl isn't

there 2 problem because Crosorn wasn'®t alloweo to raise

thele bid at the endy the reascn -=- or maybe Mr, kyland

ralsec

it == the reascn Croson wasn't allowes to raise

trelr tid crce it got the tldg from its minority

contractor sy unager the city's procurement pcliciess you

pLt Ir 3 blecy and that's it

Ard wten he asked perelssion to raise his bid

in ltaht of thise It wmas denjeds and he was asked to

re-bild

And Insteasd of re-bidaings he filed this

fawsuijte Trere's Just no lIssue that raises any

constitutioral cuestion out ot thate

fssue

The District Lourty In ruling on this waiver

- {f 1 can just read what the (Llstrict Court said

at note 20y supplementai appendix 231 -- “Croson has not

persuaded this court that any of the additional evidence

It has

adduceds after full dlscoverys that Continentai®

-= that's the winority sub == "was In fact unavallable or
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was taking advantage ¢f the pilan to charge excessive
prices.

"The clty's decision was not only reasonables
but aprears to hawe been ubsoluteiy correct™ =~ that isy
ir mavina thte ccntract re-bid.

With regarc tc wnat was actually betore the
Ricrmcra Clty Ccuncilsy anag whet It was trying to adcresss
It was not socletal ciscrimination. The Lity Council was
axare ¢f what Conrgress hac fownos in the consiruction
industryy ard hcw It hac cescribec that Industrys and
what Ccnaress had trled tu ao to remecy thates BuUl It was
also aware of wrat hac happened In tts own incustrys ana
at the Clty Courcil hearings 1t heara evidgerce from
various of the corstruction trace asscciaticnsy ana trom
trat It tearned tnat there were virtually no ainority
members of any cf the construction trade asscclations.

1t aisc heard testloony from a former mayor
trat there was wlcespread discrimination in Richmong's
own ccnstruction inaustry. And that testimcny was
cencurred it Dy the City Manager.

Scs what Richmond had was a very full set of
fincinogs anc uncerstandingses There was no guestion that
this was a remeclal statute., It said so on its face, anag
when fhe issue cf 1ts remedial nature came upy It came up
before ali of the trace assoc iatlon representatives
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testiflied, and none of them took issue with tnatae

Inm the Uistrict Courts where there was tully
opportunity to lltlgate tnisy the issue ot whether or not
trere was sufticlient tactual predicate of discrimination
was nct Jclreo ty Crosone There is nc recutting
testimony atout tre fuctual preclcate of wviscrimination
Ir this cese.

With regard to whether or nct there should be a
different standarac of procfs cr scrutinys that attaches
tc a Governogental body that depenaos or jts raclal
composltion,y, I cuess I can orly say It’'s the same
Feurteenth Arencrent and L think 1t's the satke Standardss
ard It applies whatever the recial composition of
“{chmorcs wratever the racial composltion ot kichmond's
City Counclly wratever the raclal compositicn of —-

QUESTIONS bBut at scme points dun't you reach a
sltuatlcn -- sugpcsing « State hao 60 percent Black
peopie In lte would that State still be able to aliow «
set-aside fcr what they would call "minority™ businesses
-- lees Black businesses?

MR. PAYTON: Wells 1 can resove the wora
"rinorlty™ If It helps the analysis.

If the State determined that in fact its
construct fon incustry was characterized by past racial
discrimination which had locked out ot that business
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systeg mlrorlty contractorss 1 would say 1t's lrrelevant
what the slrority population of that State isy as long as
It wakes the appropriate tindings in its own locality and
trep gees atctut trylng to remedy that tn a way consistent
with the gurlsprudence of this Courte

QLESTICON: 4ut you surely wceulan't call thea
minocrity contracts?

MR, PAYTCN: 1 will remocve the wora. As long
as it defines that Black contractors nave been locked
outs it can seek that remedy. Ana the Lonstltutionalty
of that remedy can pe lttigated In District Court.

But certainly there is a sutficient basis In
evicdence for klichmong to go exactly what 1t cids &na in
tre District Court where this was litigateas nothing was
oreserted tc retut any of that factual flnoing of past
discrimination -- nothing at all.

] thirk that this is not socletal
discrirination --

QULESTION: The alscriminaticn was practiced by
-- who dlscrimlpated against the minorlty contractors?

MR, PAYTONS I think it was a clioseq business
systewy a5 cescrlbed by =--

QUESTION: Wells that doesn’t help me very
muche Who? Who did the discriminating? The clty?

MKo PAYTON: Nos It's not the citye. It's not
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the clty. It ¥s all aspects ct the censtruction inaoustry
ltselty from the trades -- one of the ways ycu become a
construct fon cantractor Is to enter as a &eskber of a
trace and then leave that and become a small construction
ccntractoer. That's blocked for Elack members.

SLESTI1CH nells 1 suppuse you coulc say that
atout any lrdustirya.

MR, PAYTONS NOs you can'te.

QUESTICNG In the past? way back in the past?

MR, PAYTONS Noy you can'te With the
ccnstructior incustrys we kncw o4 (0t cbout what we speak
heres and ttrere have been stucies and stuaules and
Judlcial'flndings that establish that threre is a closed
business system In the constructlion lroustry that was
being remecdied cy Richmondus hiree

CFIEF JLSTICE REHNGUIST: Thank yocuy Mr.
Pavton.

Tre case s submittede.

(Whereupons at 1li47 ofclock a.mss the case In

the atove-titled matter was subaoitteds)
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