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In TuE

SUPREME COURT OF THE UNITED STATES

No. 1, Misc.—Aucust SPECIAL TERM, 1958.

John Aaron, et al., Petitioners.
_ vs.

Wwilliam G. Cooper, et al.,, Members of the Board of Di-
rectors of the Little Rock, Arkansas Independent School
District, and Virgil T. Blossom, Superintendent of
Schools, Respondents.

APPLICATION FOR VACATION OF ORDER OF
COURT OF APPEALS FOR EIGHTH CIRCUIT STAY-
ING ISSUANCE OF ITS MANDATE, FOR STAY OF
ORDER OF DISTRICT COURT OF EASTERN DIS-
TRICT OF ARKANSAS AND FOR SUCH OTHER
ORDERS AS PETITIONERS MAY BE ENTITLED TO.

To the HonoraBLE CHARLES Evans WHITTAKER, As-
sociate Justice of the United States Supreme Court and
Circuit Justice for the Eighth Circuit:

Now come the petitioners, John Aaron, et al., and pray
that the stay of mandate granted by the court below be
vacated, that the order of the District Court be stayed,
and for such other and further relief as may be appro-
priate and show the following:

1. On June 21, 1958, Judge Harry J. Lemley of the
District Court of the United States for the Eastern Dis-
trict of Arkansas entered an order modifying the prior
orders of that court which had been entered ordering
respondents to proceed with their plan of gradual deseg-
regation and ordered a suspension of the operation of
that plan until mid-semester of the 1960-1961 school
term. On the same day, petitioners filed a Notice of
Appeal to the United States Court of Appeals for the
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Eighth Circuit and applied to Judge Lemley for a stay
of his order pending such appeal. The application for
o stay was denied on June 23, 1958. On June 24, 1958,
pelitivniers applied to the United States Court of Appeals
for the Eighth Circuit for a stay of Judge Lemley’s order
pending appeal and on the same day petitioners’ appeal
was docketed in the United States Court of Appeals for
the Eighth Cireuit.

2, On June 26, 1958, petitioners herein filed in this
Court petition for writ of certiorari to the United States
Court of Appeals for the Eighth Circuit praying that this
Court grant said writ of certiorari before judgment by the
Court of Appeals and reverse the judgment below (see
No. 1095 October Term, 1957).

3. On June 30, 1958, this Court entered a per curiam
order, Aaron v. Cooper, — U. S. — 2 L ed. 2d 1544, stat-
ing that:

-. . . The order that the District Court suspended
has, in different postures, been before the Court of
Appeals for the Eighth Circuit three times already.
Aaron v. Cooper, 243 F 2d 361 ; Thomason v. Cooper,
— F 2d — (April 28, 1958); Faubus v. United
States, — F 2d — (April 28, 1958). That Court
is the regular court for reviewing orders of the Dis-
trict Court here concerned, and the appeal and the
petition for a stay are matters properly to be adjudi-
cated by it in the first instance.

We have no doubt that the Court of Appeals will
recognize the vital importance of the time element in
this litigation, and that it will act upon the applica-
tion for a stay or the appeal in ample time to perinit
arrangements to be made for the next school year.

Accordingly, the petition for certiorari is

Denied.

4. On August 4, 1958, argument was had before the
United States Court of Appeals for the Eighth Circuit
in this cause and on August 18, 1958, said court handed
down an opinion appended hereto as Exhibit “A”, which
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adequately describes the background of this cause, revers-
ing the judgment of the District Court and holding in
part that “the time has not yet come in these United
States when an order of a Federal Court must be whittled
away, watered down, or shamefully withdrawn in the face
of violent and unlawful acts of individual ecitizens in
opposition thereto.”

5. On August 20, 1958, petitioners filed a motion in
the United States Court of Appeals for the Eighth Circuit
requesting that the mandate in said case be issued forth-
‘with. On the following day respondents filed a motion for
stay of issuance of the mandate and on the same date,
August 21, 1958, the United States Court of Appeals
without allowing the petitioners the five days’ oppor-
tunity to file a brief in opposition as provided by Rule 18
(b) of the Rules of the United States Court of Appeals
for the Eighth Circuit said Court of Appeals granted
respondents’ application for stay of the mandate in said
.cause for a period of thirty days from said date and fur-
ther providing that if within the period of thirty days it
receives notice from the Clerk of the Supreme Court that
an application for certiorari has been filed by petitioners,
the stay is continued until said application is finally dis-
posed of. Said stay is appended hereto as Appendix “B”.

6. This Court may take judicial notice of the fact that
the next school term at Little Rock Central High School
commences on September 2. In denying the petition for
writ of certiorari in order to permit the Court of Appeals
to consider the issues involved, this Court stated that it
had “no doubt that the Court of Appeals will recognize
the vital importance of the time element in this litigation,
and that it will act upon the application for a stay or the
appeal in ample time to permit arrangements to be made .
for the next school year.” But in the present posture of
these proceedings, despite an opinion of the Court of
Appeals deciding the right of petitioners to continue in
nonsegregated schools, petitioners will be relegated back
to segregated schools for at least a year. Thus, respond-
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ents have effectively secured the relief they originally
gought—a suspension of desegregation for an undeter-
mined duration.

7. Petitioners’ right to attend unsegregated schools has
long since been settled, Aaron v. Cooper, 143 F. Supp. 855
(BE. D. Ark. 1956), aff’d 243 F. 2d 361 (8th Cir. 1957) and
petitioners have in fact attended an unsegregated school
for one year. The only issue in this case is whether
respondents are entitled under the circumstances pre-
sented here to an order suspending the rights of peti-
tioners for any period of time. The court below has
effectively decided this issue by issuing a stay. If that
stay is allowed to stand until September 2, 1958, it will
for all purposes constitute a final disposition of the only
issue of this case. _

8. Petitioners are Negro citizens of the United States
residing in the State of Arkansas whose legal rights to
attend Central High School in Little Rock are now beyond
question. Yet if this procedural motion for a stay which
the Court of Appeals has granted remains in effect at the
beginning of the fortheoming school term and until this
Court disposes of petition for writ of certiorari, that right
will be withheld for perhaps the next school year or pos-
sihly even longer.

9. For authority that the decision on a motion for a
stay in a litigation of this sort turns on considerations
substantially co-extensive with those involved on the
merits, sce, Luey v. Adams. 3500 U, S 1: Turcaud v.
Board of Supervisors, 346 U, 5. 886, That a stuy pending
further litigation is tantamount to a determination on the
merits was the position of respondents hefore Judge
Lemley when petitioners applied for a stay of his judg-
ment. Judge Lemley ruled, in denying petitioners’
applieation that to stay his judgiment would be equivalent
to negating his ruling on the merits. That equivaleney
still exists,

10. The traditional funetion of a stay is to maintain
the status quo existing before the commencement of the
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proceedings. until the party whose legal status has heen
altered is ziven an opportunity to appeal. But the cffect
of the stay issued by the court below was to alter the
status quo by excluding petitioners from the schools they
attended during the past year. Thus, the stay of mandate
is in the same eategory as the ¢enial by Judge Teidey of
petitioners’ motion to stay his order.  Consequently, this
Court has authority to stay the order issued by Judge
Lemley and thereby maintain the status quo pending
final decision by this Court. Sce. Lucy v. Adams, 350
U.S. 1.

11. If the stay order is permitted to stand and Judge
Lemiley's ovder remains in foree petitioners’ rights will he
effectively destroyed, the damage will be irreparable and
the order of a Federal Court will in faect “be whittled
away.”

WHEREFORE, petitioners pray that the stay order of
the Court of Appeals for the Eighth Circuit he vacated
aud that the order of Judge Lemley be staved and for
such other relief as may be nceessary to protect peti-
tioners’ declared constitutional rights.

The petitioners respeetfully request an opportunity for
oral argument of the above application at a time and
place suitable to your convenience.

Respectfully submitted
THURGOOD MARSHALL

10 COLUMBUS CIRCLE
NEW YORK 19, N. Y.

WiLey BranNTON
119 E. BARRAQUE STHEET
PINE BLTFI, ARKANSAS

Attorneys for Petitioners

JACK GREENBERG
Irma RosBIiNs FeDER
WirLiam TAYLOR

Of Counsel






APPENDIX “A”

Uwnitep StaTES COURT OF APPEALS
For e Eigcata Circulr

No. 16034

John and Thelma Aaron, mi-:
nors, by their mother and
next friend, (Mrs.) Thelma
Aaron; et al, Appellants,

vs. Appeal from the United

William G. Cooper, et al.,| States District Court
Members of the Board of| for the Eastern Dis-
Directors of the Little| trict of Arkansas,
Rock, Arkansas Independent
School Distriet, and Virgil T.
Blossom, Superintendent. of
Schools, Appellees.

[August 18, 1958.]

Wiley A. Branton and Thurgood Marshall (Elwood H.
Chisolm, Irma Robbins Feder, Constance Baker Mot-
ley, and Spottswood W. Robinson, IIT, of Counsel) for
Appellants.

Richard C. Butler and A. F. House, for Appellees.

Before Gardner, Chief Judge, and Sanborn, Woodrough,
Johnsen, Vogel, Van Oosterhout and Matthes, Circuit
Judges.

Marraes, Circuit Judge.

This appeal is another in a series of legal actions which
followed the adoption and hmplementation of a plan for
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gradnal integration of the publie schools in Little Rock,
Arkansas, as set up by the school board in that distriet,
and approved by the United States District Court for the
Fastern District of Arkansas, and by this Court. See,
Aaron v. Cooper (E. D. Ark. 1956) 143 F. Supp. 855, aff’d
243 F. 2d 361 (8 Cir. 1957); Thomason v. Cooper (8 Cir.
1958) 254 F. 2d 808; Faubus v. United States (8 Cir.
1958) 254 F. 2d 797.

In conformity with the plan, and under the direction of
the Superintendent of Schools of the Little Rock School
District (hereinafter called “Distriet”), approximately
sixty Negro students were meticulously screened prior to
the opening of schools in September, 1957. Seventeen
were accepted for entrance in the final two years in high
school, but when eight of the students voluntarily with-
drew, the nine remaining attempted to enter the school
when it opened. After a series of skirmishes, resulting in
the placing of troops around the Central High School
building, (see Faubus v. United States, supra), the nine
Negro students were admitted and eight of them attended
the full year. On February 20, 1958, the members of the
school board (hereinafter called “Board”) and the Super-
intendent, filed a petition in the United States District
Court, Eastern District of Arkansas, Western Division,
asking that the plan of integration “be realistically recon-
sidered in the light of existing conditions,” and that it be
postponed until such time as the concept of “all deliberate
speed” could be clearly defined. Thereafter, the Honor-
able Harry J. Lemley, United States Distriet Judge for the
Eastern and Western Districts of Arkansas, was desig-
nated by the Chief Judge of this Cireuit to hear and
determine the issues presented by the petition. At the
District Court’s direction, appellees filed an amended
petition in which they alleged that in light of existing
conditions, they were of the opinion that a suspension of
operations under the plan until January, 1961, was reason-
able and advisable. Appellants attacked the petition by
a motion to dismiss, contending that the petition was
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insufficient to state a cause for relief or a claim for relief
which wonld be cognizant under Rule 60 (b) of the
Federal Rules of Civil Procedure. They also filed a
response to the petition. Following an extended trial of
the issues presented by the pleadings, the District Court
filed an exhaustive opinion, — F. Supp. —, and entered
its order granting permission to suspend the operation of
the plan of integration until mid-semester of the 196061
school year.

From that order, plaintiffs (appellants) prosecuted an
appeal to this Court. Because of the vital importance of
the time element in the litigation, and in line with the
-guggestion of the Supreme Court in its per curiam order
of June 30, 1958, on petition for certiorari, we heard the
appeal on its merits on August 4, 1958. )

A review of the events leading up to the present appeal,
as revealed by the record, is necessary to a proper under-
standding of the meritorions question for deeision,

On May 20, 1954, following the decision of the Supreme
Court in Brown v. Board of Education on May 17, 1954,
347 U. S. 483, the Board adopted a statement concerning
the Brown decision, recognizing its responsibility to com-
ply with Federal Constitutional requirements, and on
May 24, 1955—several days prior to the supplemental
opinion of the Supreme Court in Brown v. Board of Edu-
cation, 349 U. S. 294, the Board approved a “Plan of
School Integration”, which provided for a gradual inte-
gration of all pnblic schools, beginning with the high
school level, in the Fall of 1957, See Aaran v. Cooper,
43 1%, Supp. 855 Tor the plan i itz entirety, aff’d (8 Cir.)
243 F, 2 361.

It was the feeling of the Board that the plaun. as pro-
poserl was the most desirable and workable under all of
the circumstances, and that as the result of an active
public relations program, the public generally approved
of the plan. However, a systematic campaign developed
which underniined whatever eonfidence the public might
have had in the plan to integrate the public schools. In
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November, 1956, the people of the State of Arkansas
adopted: (A) Amendment 44 to the State Constitution,
which commanded the General Assembly to oppose by
every constitutional method the “Un-Constitutional de-
segregation decisions of May 17, 1954 and May 31, 1955
(the two Brown decisions) of the United States Supreme
Court” (1 Ark. Stat. 1947, 1957 Supplement); (B) A
resolution of interposition which, inter alia, called upon
the people of the United States and the governments of
all the separate states to join the people of Arkansas in
securing an adoption of an amendment to the Constitu-
tion of the United States which would provide that the
powers of the federal government should not be construed
to extend to the regulation of the public schools of any
state, or to prohibit any state from providing for the
maintenance of racially separate but substantially equal
public schools within such state; (C) A pupil assignment
law dealing with the assignment of individual pupils to
individual public schools. The 61st General Assembly of
Arkansas, which converied in January, 1957, enacted Sec-
tions 80-1519 to 80-1524, Ark. Stat. 1947, known as The
Pupil Assignment Law;. Section 80-1525, ibid, which re-
lieves scehool ehildren of compulsory attendanee in racially
mixed publie sehools; Sections 6-801 throngh 6-S24. ibid,
which established a State Sovereignty Commission; See-
tion §0-539, ibid, which authorizes loeal schiool hoards to
expend district funds in émploying counsel to assist in the
solution of problems arising out of integration.

During the summer of 10957, anti-integration forces,
pointing to the recent Arkansas enactments, petitioned
for. and received from the Tulaski Chancery Court at
Little Rock, an injunction directed against the Board,
restraining any action towards integrating Little Rock
Central High School during the school term beginning
September 3, 1957, On August 20, 1957, on applieation
of the Board, the United States District Court at Little
Rocek entered an order enjoining the use of the state court
injunction in an attempt to block the integration plan.
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We affirmed this order. Thomason v. Cooper (8 Cir.) 254
F. 2d 808.

From the testimony of the Superintendent, and volumi-
nous exhibits, consisting mainly of newspaper articles and
paid advertisements, it is demonstrated that pro-segre-
gationists carried on a relentless and effective campaign
during the summer of 1957. The Governor of Georgia,
Marvin Griffin, and Roy V. Harris, publisher, of the same
state, and Reverend J. A. Lovell, described as a “Texas
Radio Minister,” appeared in Little Rock and delivered
speeches against integration to large audiences. The
effect of these efforts may be gleaned from the Superin-
tendent’s testimony; (Mr. Blossom)—“[B]ut there was
a tremendous amount of opposition following the appear-
ance of the Governor of Georgia . . . that this plan which
had been developed as I explained over a long period of
time, seemed to be driven out of everybody’s mind. . . .
In the minds of people who talked to me the thing that
became prevalent [was] ‘We don’t have to do this when
the Governor of Georgia says nobody else has to do it.””
On July 9, 1957, what purports to be a full page paid
statement appeared in the Arkansas Democrat, the first
two paragraphs of which are typical, not only of the
statement in its entirety, but of other articles appearing
from time to time in the same publication:

“PEOPLE OF ARKANSAS vs. RACE-MIXING!

OFFICTIAL PoLICY OF THE STATE OF ARKANSAS

‘The People of Arkansas assert that the power to
operate public schools in the State on a racially sepa-
rate but substantially equal basis was granted by the
people of Arkansas to the government of the State
of Arkansas; and that, by ratification of the Four-
teenth Amendment, neither the State of Arkansas
nor its people delegated to the federal government,
expressly or by implication, the power to regulate or
control the operation of the domestic institutions of
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Arkansas; any and all decisions of the federal courts
or any other department of the federal government
to the contrary notwithstanding.’

WHOSE STATEMENT IS THE ABOVE?

It is the statement of Gov. Orval E. Faubus of
Arkansas. It is the core of the Resolution of Inter-
position which he personally fathered. Governor
Faubus hired the solicitors who circulated the peti-
tions to place this Resolution on the ballot. Gover-
nor Faubus filed Resolution and petitions with the
Secretary of State on July 5, 1956, and the Resolution
was submitted to the people in last November’s
general election. THE PEOPLE OF ARKANSAS BY A
TrREMENDOUS, OVERWHELMING MAJORITY GAVE IT
THER THUNDERING APPROVAL.

Sponsored by the Governor of Arkansas, adopted
by a tremendous majority of Arkansas voters, THE
ABOVE STATEMENT 1S THE WILL OF THE PEOPLE OF
ARKANSAS.” '

As September 3rd approached, the opposition to Negro
children entering Central High School had stiffened and
solidified. On the night of September 2d, Governor
Faubus appeared on television in Little Rock and an-
nounced that in the interest of preserving peace, he had
called out units of the National Guard, and had directed
that the white schools be placed “off limits” to Negro
students, and that the Negro schools be placed “off limits”
to white students. The subsequent events, which ulti-
mately brought forth United States troops, and the entry
of the nine Negro children in Central Ifigh School, are
found in our vpiuion in Faubus v. Unitrd Stutes, supra.

The record firmly establishes that although the Negro
children attended Central High School during the 1957—
58 school term under the protection of Fedéral troops, and
later, federalized national guardsmen, the opposition to
the plan of integration by many members of the public,
and particularly parents of white students, failed to sub-
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gide. Whether the white students who were the trouble
makers, stood for segregation of the races in schools as
the result of their environment over the years, or because
of the intense campaign that was focused upon that issue
by adults, does not appear, but the indisputable fact is
that certain of the white students demonstrated their
hostility to integration by overt acts of violence and mis-
conduct, committed within the school building, as well
as by destruction of school property through acts of van-
dalism. The events whiel: occurred during the school year
may he summarized as follows:

(1) Although there were no unusual events in the
classrooms, there were a number of incidents in the
halls, corridors, cafeteria and rest rooms, consisting
mainly of “slugging, pushing, tripping, catcalls, abu-
sive language, destruction of lockers, and urinating
on radiators.

(2) Forty-three bomb  threats necessitated
searches of the school building, and particularly the
lockers, some 2400 in number. These bomb threats
were broadecast on the local radio and television sta-
tions, precipitating calls from parents and withdraw-
als of students for the day.

(3) Numerous small fires occurred within the
building, particularly in rest rooms where tissue
paper and towels accumulated.

(4) The destruction of school property through-
out the school necessitated the expenditure of school
funds, which might otherwise have been used for
general maintenance purposes, to repair the damage.

(5) Misconduct on the part of some students re-
sulted in approximately 200 temporary suspensions
for short periods of time, and two permanent
expulsions,

(6) The administrative staff in the school spent
a great deal of time making reports of incidents, al-
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leged and real, arising out of opposition to the pres-
ence of the nine Negro students.

(7) Teachers and administrative staff were sub-
jected to physical and mental strain and telephone
threats.

(8) Inflammatory anti-integration speeches were
made at public meetings by speakers from other
states, and the local newspapers carried many anti-
integration articles.

(9) Vicious circulars were distributed condemning
the District Court, the Supreme Court of the United
States, and the school officials who recognized the
supremacy of the Federal law.

(10) Vulgar cards, critical of the school officials,
were given by adults to school children for distribu-
tion within the school building.

(11) In general there was bedlam and turmoil in
and upon the school premises, outside of the class-
rooms.

Careful and eritical analysis of the relevant facts and
circumstanees in light of applicable legal principles, leacls
us to the inescapable conclusion that the order of the Dis-
triet Court suspending the plan of integration can not
stand. '

In Brown v. Board of Education, 349 U. S. 294, the
Supreme Court, in dealing with the manner in which inte-
gration should be effected, recognized that full imple-
mentation of the constitutional principles involved may
require solution of varied local school problems—and that
the school authorities have the primary responsibility for
“elucidating. assessing, and solving the problems.” While
the District Courts, alded and guided by equitable prin-
eiples, may properly take into account the publie interest
in the clinination of ohstacles in making the transition to
school systems operated in accordance with the constitu-
tional principles set forth in Brown v. Board of Educa-
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tion. May 17,1954, 347 U. S. 483, it should he emphasized
that the Court, in the opinion dealing with the relief to
be granted, stated (349 U. S. at page 300) : “But it should
go without saying that the vitality of these constitutional
principles cannol be allowed to yicld simply because of
disagreemc it with them.”  (Emphasis supplied,)

The precise question at issue herein, i. e., whether a
plan of integration, ence in operation, may lawfully be
suspended hecause of popular opposition thereto, as mani-
fested in overt acts of violence, has not received judieial
consideration,  But there is sound and couvineing au-
thority that a school board, “acting promptly and comn-
pletely uninfluenced by private and public opinion as to
the desirability of desegregation in the community,” nust
proceed with deliberate speed, eonsistent with proper ucl-
ministration to abolish segregation. Jackson v. Rawdon
(5 Cir. 1956) 235 F. 2d 93, 96, certiorart denied 352 U. S.
925; School Board of the City of Charlottesville, Va. v.
Allen ¢ Cir, 1056) 240 F. 204 59, cortiorart donied, 353
T8 010; and while ®. L . a good faith aceeptance hy the
school hoard of tlhe underlying prineiple of equality of
edueation for all children with no classification hy race
night well warrant the allowance by the trial court of time
for such reazonable steps in the proeess of desegregation
as appears to be helpful in avoiding unseemly confu-
gsion . . . [n]evertheless, whether there is such aecept-
ance by the Board or not, the duty of the Court is plain.
The vindication of rights guarantecd by the Constitulion
can not be conditioncd upon the absence of practical dif-
ficulties.” ([plasis supplied.) Orleans Purish School
Bourd v. Bush (5 Cir. 1957) 242 F. 2d 156 at p. 166,
cerfivrart denled 354 U. S. 921. “The fact that the schools
might be closed if the order were enforced is no reason for
not enforeing it,” Allen v. County Scliool Bowrd of Prinec
Edward County, Ve, (4 Cir, 1957) 240 F. 2d 462, 465,
certiorart denied 355 T S, 453, beeause, as the Court there
stated, at page 465: “A person may not be denied en-
forcement of rights to which he is entitled under the Con-
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stitution of the United States because of action taken or
threatened in defiance of such rights.”

In his opinion — F. Supp. —, which incorporated
findings of fact and conclusions of law, Judge Lemley, who
has most carefully and conscientiously considered the
problem presented, recognized that the occurrences which
motivated the instant proceeding were the direct result
of general community opposition to integration. He
stated:

“T'romn the practically undisputed testiimony of the
Board's witnesses we find that althongh the con-
tinued attendance of the Negro students at Central
High School was achieved throughout the 1957-58
school year by the physieal prescice of federal troops,
including federalized national guardsmen, neverthe-
less on account of popular opposition to integration
the year was marked by repeated incidents of more or
less serious violence directed against the Negro stu-
dents and their property, by numerous bomb threats
directed at the school, by a number of nuisance fires
started inside the school, by desecration of school
property, and by the circulation of cards, leaflets and
circulars designed to intensify opposition to integra-
tion. . . .” (Emphasis added.)

“Tt is important to realize. as is shown by the evi-
dence, that the racial neidents and vandalism which
occurred in Central High Scehool during the past vear
dicd not stem from mere lawlessness on the part of
the white students in the school, or on the part of
the people of Little Rock outside the school: nor did
they stem from any malevolent desire on the part
of the students or others concerned to bhomb the
school, or to burn it down, or to injure or persecute
as individuals the nine Negro students in the school.
Rather, the source of the trouble was the deep seated
popular vppasition in Little Rock to the principle of
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integration, which, as is known, runs counter to the
pattern of southern life which has existed for over
three hundred years. The evidence also shows that
to this opposition was added the convietion of many
of the people of Little Rock, that the Brown Deci-
sions do not truly represent the law, and that by
virtue of the 1956-57 enactments, heretofore out-
lined, integration in the public schools can be law-
fully avoided.” (Emphasis supplied.)

“. .. In reaching this conclusion we are not un-

mindful of the admonition of the Supreme Court. that
the vitality of those principles ‘cannot be allowed to
yield simply because of disagreement with them’;
here, however, as pointed out by the Board in its
final brief, the opposition to integration in Little
Rock is more than a mere mental attitude; it has
manifested itself in overt acts which have actually
damaged educational standards and which will con-
tinue to do so if relief is not granted.”

Appalling as the evidence is—the fires, destruction of
private and public property, physical abuse, bamb threats,
intimidation of school officials, open defiance of the police
department of the City of Little Rock by mobs—and the
naturally resulting additional expense to the District, dis-
ruption of normal educational procedures, and tension,
even nervous collapse of the school personnel, we cannot
accept the legal conclusions drawn by the District Court
from these circumstances. Over and over again, in the
testimony, we find the conclusion that the foregoing tur-
moil, chaos and bedlam directly resulted from the presence
of the nine Negro students in Central High Sehool, and
from this conclusion, it appears that the District Court
found a legal justification for removing temporarily the
disturbing influence, i. e., the Negro students. It is more
accurate to state that the fires, destruction of property;
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bomb threats, and other acts of violence, were the direct.
result of popular opposition to the presence of the nine
Negro students. To our mind, there is a great difference
from a legal standpoint when the problem in Little Rock
js stated in this manner. From the record it appears that
none of the Negro students was responsible for the in-
cidents on the school property, and the one Negro expul-
sion seems to have resulted after the Negro student was
physically siruck in the face, following which it was found
that the student had “failed to adjust”, in violation of
an agreement with the school board not to become em-
broiled in inecidents. 4

This Court recognizes that, following the first Brown
decision, the members of the Board, acting in good faith,
and working with the Superintendent of Sehools, moved
promptly to promulgate a plan designed to gradually
bring about complete integration in the Little Rock public
schools, and they are to be commended for their efforts
in that regard. We are also not unmindful of the diffi-
culties which were faced by the board members and school
administrators in attempting to give life to the plan of
integration. As we have seen, they have been constantly
harassed; they have met with overt opposition from the
public, and the legislature through passage of the 1957
enactinents. The executive department of the State of
Arkansas has openly oppused their efforts, as demon-
strated by the statement by the Governor of ,the official
policy of the state of Arkansas against integration, fol-
lowedd by the use of National Guardsmen to prevent entry
of Negro students. The result was to place the Board
between “the upper and the nether millstone.” See
Thomason v. Cooper, 254 F. 2d 808 at page 810. While
it may appear to the wembers of the Bowrd and the Su-
perintendent, that they have a thankless task, they may
be recompensed by the knowledge that throughout, they,
ag public officers, have recognized their duty to support
the Constitution of the TUnited States, and to respect the
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laws and courts of our Federal Government, and our
dentoeratic ideals, regardless of their personal convictions
with respect to the wisdom of_school integration.

It is not the province of this Court in this proceeding
to advise the Board as to the means of implementing inte-
gration in the Little Rock Schools. We are divectly con-
cerned only with the legality of the order under review.
We do observe, however, that at no time did the Board
geek injunctive relief against those who opposed by un-
lawful acts the lawful integration plan, which action
apparently proved successful in the Clinton, Tennessee
and Hoxie, Arkansas situations. See Kasper v. Brittain,
245 F. 2d 92 (6 Cir, 1957), certiorari denied 355 U. S. 834,
rehearing denied 355 U. S. 886; Hoxie School District v.
Brewer (E. D. Ark.) 137 F. Supp. 364, aff'd Brewer v.
Hoxie School District (8 Cir. 1956) 238 F. 2d 91. The
evidence also affords some basis for belief that if more
rigid and strict disciplinary methods had been adopted
and pursued in dealing with those comparatively few
students who were ring leaders in the trouble making,
much of the turmoil and strife within Central High
School would have been eliminated.

An impossible situation could well develop if the Dis-
trict Court’s order were affirmed. FEvery school district
in which integration is publicly opposed by overt acts
would have “justifiable excuse” to petition the courts for
delay and suspension in integration programs. An affirm-
ance of “temporary delay” in Little Rock would amount
to an open invitation to elements in other districts to
overtly act out public opposition through violence and
unlawful means. The Supreme Court of the United
States has specifically determined that segregation in the
public schools is a deprivation of the equal protection of
laws guaranteed by the Fourteenth Amendment. The
Board, by public statement, has recognized its constitu-
tional duty to provide non-segregated educational oppor-
tunities for the children of Little Rock; the District
Court, in its memorandum opinion, supra, at page —,
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gtated: . . . it 12 not denied that under the Brown de-
cisions the Negro students in the Little Rock District have
a constitutional right not to be exeluded from any of the
public schools on account of race;”. Acting wmder a
federal court order, the Board did proceed with a fair and
reasonable program for gradual integration, which pro-
grain had previously been approved by this Court. The
issue plainly comes down to the question of whetlier overt
publie resistanee, including inob protest, constitutes suffi-
cient cause to nullify an order of the federal court direct-
ing the Board to proceed with its integration plan. We
say the time has not yet come in these United States
when an order of a Federal Court must be whittled away,
watered down, or shamefully withdrawn in the face of
violent and unlawful acts of individual citizens in opposi-
tion thereto.

Mindful as we are that the incidents which occurred
within Central High School produced a situation which
adversely affected normal educational processes, we never-
theless are compelled to hold that such incidents are
insufficient to constitute a legal basis for suspension of
the plan to integrate the public schools in Little Rock.
To hold otherwise would result in . . . accession to the

demands of insurrectionists or rioters . . .”, Strutwear .

Knitting Co. v. Olson, 13 F. Supp. 384 at 391, and Faubus
v. U. S, 254 F. 2d 797 at 807, and the withholding of
rights guaranteed by the Constitution of the United
States. Accordingly, the order of the District Court is
reversed, with directions to dismiss the appellees’ petition.

GarpNER, Chief Judge, dissenting,.

I would affirm on the grounds stated by Judge Lemley
in his opinion. Aaron v. Cooper, E. D. Ark.,, —F.
Supp. —. :

Because of the limitation of time within which this case
must be decided it is not possible to prepare a dissenting
opinion and, hence, I am preparing only a short
memorandum.
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[t 1s conceded that the school mthorities have acted in
good faith both i formulating a plan for inteprating and
in attempting to inplement that plan, Their efforts in
this regadd were hiet with unpreeedented and nntoreseen
opposition and resistance as set out and emnnerated in
the majority opinion, This opposition included aets of
violence to such an unprecedented extent that the armed
forces of the United States were stationed in and about
the school building. The events pertinent to the attempts
of the school authorities during the school year to imple-
ment its plan for integrating are set forth in the majority
opinion. The normal conduct of the school was continu-
ously disrupted and the state of mind, both within and
without the school, was to a greater or lesser extent in a
state of hysteria. Under circumstances and conditions
set out in Judge Lemley’s opinion the school authorities
made application for an extension of time so as to permit
a cooling off or breathing spell so that both pupils, parents,
teachers and the public might to some extent become
reconciled to the inevitable necessity for public school
integration. Having in mind that the school officials and
the teaching staff acted in good faith and that the school
officials presented their petition for an extension of time
in good faith, it was the duty of the court “to consider
whether the action of school authorities constitutes good
faith implementation of the governing constitutional
principles”’. Brown v. Board of Education, 349 U. S. 294.
In this situation the action of Judge Lemley in extending
the time as requested by the school officials was the exer-
cise of his judicial diseretion. The background is well
set forth in Judge Lemley’s opinion. -For centuries there
had been no intimate social relations between the white
and colored races in the section referred to as the South.
There had been no integration in the schools and that
practice had the sanction of a decision of the Supreme
Court of the United States as constitutionally legal. It
had become a way of life in that section of the country
and it is not strange that, this long-established, cherished
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practice could not suddenly be changed without resistance.
Such changes, if successful, are usually accomplished by
evolution rather than revolution, and time, patience, and
forbearance are important elements in effecting all radical
changes. The action of Judge Lemley was based on reali-
ties and on conditions, rather than theories. The exercise
of his discretion should not, I think, be set aside as it
seems to me it was not an abuse of discretion but rather a
discretion wisely exercised under the conditions. We
should not substitute our judgment for that of the trial
court. Judge Lemley’s decision is not without precedent
in principle. It is, I think, warranted by the decision of
the Supeme Court in Brown v. Board of Education, 349
1. 8. 204, See also Allcw v. Cownty School Board of
Prinve Edward County, .. D, Va., —— F. Sapp. —;
Duves v Cownly School Board of Privee Bdward County,
E. D. Va., 149 F. Supp. 431; Wisconsin v. Illinois, 278
U. 8. 367, modified, 281 U. S. 179, 289 U. S. 395,309 U. S.
569, 311 U. S. 107; Standard Oil Co. v. United States, 221
U. 8. 1. It was the judgment of the school officials as
indicated by their petition and, after hearing, the judg-
ment of the trinl court. that the extension of time re-
quested should be granted. I do not think it can be said
that the findings of the trial court and its conclusion based
thereon are clearly erroneous. I would affirm.
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APPENDIX “B”

Unitep StaTes COURT OF APPEALS
For TrE EiecaTH CIRCUIT

No. 16,034.—SepreMBER TERM, 1957,

John and Thelma Aaron, mi-
nors, by their mother and
next friend, (Mrs.) Thelma
Aaron; et al, Appellants, |Appeal from the United

vs. States District Court

William G. Cooper, et al.,| for the Eastern Dis-
Members of the Board of | trict of Arkansas.
Directors of the Little
Rock, Arkansas Independent
School District, et al.

Opinion of this Clours was filed and jndgment entered
August 18, 1058, Appellants, on August 20, 1958 filed
a Motion for issuance of mandate forthwith and Appel-
lees have today filed Application for Stay of Maurlate
pending proceedings in the Supreme Court of the United
States. '

These motions have been considered by the Court and
it 1s hereby Ordered that Appellants’ Motion for issuarnce
of nandate is denied, and on application of appellees 1t is
Ordered that the issuanee of the mandate be, and it is
hereby. stayed for a period of thirty days from and after
this date, and if within said period there is filed with the
Clerk of this Court a certificate of the Clerk of the Su-
preme Court of the United States that a petition for writ
of certiorari and record have been filed, the stay hereby
granted shall continue until final disposition of this case

by the Supreme Court.
' August 21, 1958,



