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THE 14TH AMENDMENT AND SCHOOL BUSING

THURSDAY, MAY 14, 1981

U.S. SENATE,
SUBCOMMITTEE ON THE CONSTITUTION,

COMMIEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to notice, at 9:30 a.m., in room
5110, Dirksen Senate Office Building, Senator Orrin Hatch (chair-
man of the subcommittee) presiding.

Present: Senators Biden, DeConcini, Thurmond, and Grassley.
Staff present: Stephen Markman, general counsel; Pete Ormsby,

professional staff assistant; Kim Beal, assistant clerk.
Senator BIDEN [acting chairman]. The hearing will come to order.
It is a slightly unusual procedure for the ranking member of the

full Judiciary Committee on the minority side to begin a hearing
on a subcommittee on which he is not a member, but by way of
brief explanation, Senator Hatch and I are both conferees on the
budget markup over at the Capitol.

We have worked out a situation where I am going to give my
opening statement and return to the budget conference where the
Democrats need a little more help. By the time I am finished,
Senator Hatch will be here to begin hearing the witness list.

I have an opening statement I would like to proceed with.

OPENING STATEMENT OF JOSEPH R. BIDEN, JR., A U.S.
SENATOR FROM DELAWARE

Senator BIDEN. In my 8 years in the U.S. Senate, no issue has
consumed more of my time and energies than the question of court-
ordered busing of students to achieve integration in our public
school system.

It is, of course, a matter of great concern to the citizens of my
State as well as many of the large cities in the North and Midwest
where cases are now pending for metropolitanwide interdistrict
remedies.

I use the words busing of students to achieve racial integration
deliberately because I believe that the Federal courts have gone
beyond their appropriate mandate in implementing the 14th
amendment. The courts have taken it upon themselves to go
beyond simply dismantling deliberate segregation as an illegal Gov-
ernment policy. They have gone on to attempting to force integra-
tion by reassigning students to achieve particular racial balances.

Part of the reason for such judicial activism in this area, in my
opinion, has been the failure of Congress to develop effective reme-
dies for eliminating segregation. The Federal courts have preempt-
ed the other branches of the Government in interpreting the equal
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protection clause of the 14th amendment, especially in the field of
education.

Unfortunately, the vacuum created by the absence of leadership
in the other two branches, and in State government, has drawn the
courts into the busing issue to a degree with which even the courts
themselves appear to be extremely uncomfortable.

The result is that even though a consensus is finally emerging in
the Nation and in the Congress that the courts have gone too far
with busing, especially in the Supreme Court's most recent opinion
of Dayton v. Brinkman, it is extremely difficult to develop effective
antibusing legislation.

It is difficult for two reasons. First, we want to stop court-ordered
busing, but at the same time not undo the basic ruling in Brown.
Nor do we want to prevent the alternative things that can be done
to end segregation.

Second, it is difficult because Congress has deferred to the Court
for so long in this area, the Court tends not to take seriously any
legislation effort to restrict the Court. The Court tends either to
find unconstitutional, or to interpret in such a manner as to make
ineffective, all congressional legislative efforts in this area. In my
judgment, it is by no means certain that the Supreme Court would
arrive at any more satisfactory interpretation of some of the consti-
tutional amendments that have been put forward on this issue.

I know this is a discouraging view-for those of us who oppose
busing, but it is a preface to my general point that we must keep
trying. We have stopped administrative busing with the Biden-
Eagleton legislation, and beginning with the so-called Biden-Dole
legislation of several years ago, and continuing most recently with
the Helms amendment in the last Congress, we are about to end
the Justice Department's involvement in busing cases. Any legisla-
tion restricting court-ordered busing will be much more difficult.

Senator Roth, my senior colleague, and I have worked for many
years for legislation that would effectively achieve that goal. I have
been asked by Senator Roth to indicate that he concurs in this
statement and that he shares the view that I am expressing.

In fact, in the last Congress, the Roth-Biden bill to end court-
ordered' busing came within two votes of passage in the Senate.

However, successive court decisions have made this legislation
harder and harder to write and the effect of it somewhat more
problematic.

At this hearing, we are going to hear from many distinguished
Americans, many of whom have testified in the past when I was
holding hearings-back in the good old days when we were in the
majority-on the Roth-Biden legislation.

I will listen with great interest to what you have to say. For
those portions which I am unable to attend, I will read the record.
Especially in light of the recent Supreme Court decisions, I am
very anxious to hear what our constitutional experts have to say
about the workability of any legislative proposal for ending court-
ordered busing.

I still believe it is not impossible to write such legislation. I
congratulate the subcommittee and the subcommittee chairman for
renewing the efforts to find a solution.
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I cannot conclude without offering one final observation, an ob-
servation with which I believe the justices themselves would find it
hard to quarrel.

At the heart of this issue lies a dilemma much more compelling
and much more urgent than the legal and legislative dilemmas I
have already described. Its ramifications are endless, but it can be
simply stated: Court-ordered busing is a failure. Court-ordered
busing does not achieve its goals, any of the several goals that
people will say it was set out to achieve.

It is a failure for several reasons. First, it is a failure because it
does not achieve its purpose. It has resulted in dismantling many
good black schools as well as white schools. It has not generally
benefited black or white students.

In metropolitan areas where it has been applied, it has gone a
long way to ruin the American tradition of the neighborhood
school. It has caused concern in white and black families and has
caused them to flee from the public school systems altogether in
many cases.

Increasing numbers of black students have been forced to attend
formerly all-white schools, where they have encountered teachers
unfamiliar with their needs, classmates who are often hostile and
somewhat violent, and all too often, are in an atmosphere not
calculated to improve the quality of education for anyone.

Not surprisingly, recent studies have shown no signficant im-
provement in the achievement of students who have been caused
by court order to be bused outside of their original school into
other communities and neighborhoods.

Certainly some combination of voluntary open enrollment, at-
tractive curricula, teacher transfer and training, and equitable
allocation of school funds would have been able to achieve better
results.

Although court-ordered busing of black and white students has
resulted only in negligible gains, if any, for students, busing has
caused widespread inconvenience, anxiety, and resentment among
many segments of the community affected by it.

In some cases, desegregation by busing has resulted in the con-
solidation of many schools into one large district. In these cases,
local influence over and parental participation in the management
of the schools have been replaced first by a district court judge and
then by a distant impersonal school district administration in mat-
ters such as curricula design, educational methods, and expendi-
ture of school funds.

In my own State, we have a situation where 70 percent of the
State's school population is in one superdistrict. Until recently,
none of them were elected. The entire school board was appointed.
The school board was not answerable to any of the parents, black
or white, in the school system.

More and more urban and suburban white families have reacted
by placing their children in private schools or fleeing beyond the
compass of the court order. This white flight from court-ordered
busing has been documented in many studies, especially those by
David Armor, who will testify here today.

The racial segregation of neighborhoods in the United States has
resulted from many factors, including redlining and restrictive coy-
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enants, but also including differences in family income, property
values, and individual preferences.

However, the courts have recently sought to establish racial
quotas in student populations for each district for each school. The
resulting collision between the quotas and the composition of
neighborhoods formerly served by many schools, if it continues,
means that there will no longer be any functioning neighborhood
schools, in the many cities and suburbs of this Nation.

I do not believe this result is necessary and I do not believe it is
good. Surely a remedy providing for desegregation of the Nation's
school system must be available that is more consistent with the
American tradition of local control of institutions, a remedy that
would avoid disastrous effects of court-ordered busing and achieve
the educational goals toward which all Americans strive for all the
children in this country.

In conclusion, Mr. Chairman, let me say that no one I know of
Who has been active in this debate in the U.S. Senate in the 8
years that I have been here is suggesting that in a situation where
it is established that authorities or a State or a municipality delib-
erately set up a system whereby they were attempting to preclude
black students from attending a school they otherwise would have
gone to-no one is saying that that practice should be allowed to
continue. No one is suggesting that that is something that we
should not deal with.

What we are suggesting is that when it is dealt with, it should be
dealt with in a manner that goes to the cause of the problem. The
idea that we should have an integrated society is laudable, and I
support it; however, it is not constitutionally mandated to be car-
ried upon the back of the educational system of the United States
of America.

There is a difference between desegregating a segregated institu-
tion and integrating an educational system, a distinction we do not
often make and a distinction, I believe, the courts have blurred
over the years.

As I said, Mr. Chairman, unfortunately, and I mean this sincere-
ly, I have spent more hours and more time in my 8 years as a U.S.
Senator on this subject than any other.

However, in my opinion, it is an absolute disaster. I once said on
the floor of the Senate that busing is the atom bomb of integration.

With your permission, Mr. Chairman, I will be in and out. I
thank you for your time; I am only an ex-officio member because I
happen to rank on the full committee.

I know you know of Senator Roth's interest in this subject. He is
not here because of the Finance Committee. I am sure you will be
pestered by both Senator Roth and myself as you attempt to devel-
op some workable legislation.

I thank you again. I will go and protect your interests at the
budget markup. Thank you very much.

Senator HATCH. Thank you, Senator Biden. We appreciate the
pasionate concern that you have on this particular subject and
appreciate your starting this hearing and giving your opening re-
marks.
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I apologize for being late, but I was at the budget conference
between the House and the Senate. I will have to go back shortly. I
also have a meeting with the majority leader in just a few minutes.

However, I would like to say a few words before we turn to our
witnesses.

OPENING STATEMENT OF ORRIN G. HATCH, A U.S. SENATOR
FROM UTAH AND CHAIRMAN OF THE SUBCOMMITTEE ON
THE CONSTITUTION
Senator HATCH. The Subcommittee on the Constitution today

begins a series of hearings on the subject of school desegregation
and forced schoolbusing. The issue of mandatory busing has, over
the past decade, proven to be one of the most passionately, and I
might add one of the most persistently, divisive issues throughout
our Nation.

It has now been more than 25 years since the court in Brown v.
Board of Education outlawed the doctrine of separate but equal.
Public schools that were characterized by this doctrine would be
required "with all deliberate speed" to rectify that situation.

It has now been more than 10 years since the court in Swann v.
Charlotte-Mecklenburg sanctioned the use of forced busing as a
remedy for still segregated or dual school systems.

Despite the passage of years, there is little evidence that forced
busing has become any more widely accepted as an institution by
large numbers of the American people.

The scope of today's hearing is extremely broad. We are not yet
focusing upon any individual legislative vehicle relating to busing.
Indeed, among the purposes of this and subsequent hearings will be
to determine whether or not a legislative response is justified, and,
if so, what particular legislative response.

Among the threshold questions that this committee will be pur-
suing are the following: What is a dual-school system? Is it one in
which the school district has taken actions designed to establish
racially identifiable schools? Is it one in which racially neutral
actions adopted by a school district have resulted in racially identi-
fiable schools? Or is it one in which forces acting entirely apart
from public policy decisions have come together to produce racially
identifiable schools?

What is the current law in this regard? What should be the law?
What are the constitutional imperatives?

What has been the impact of the past congressional actions in
this regard: The Esch amendment to prevent Federal agencies from
implementing schoolbusing orders; the Byrd amendment to forbid
appropriated funds from being used to transport students pursuant
to schoolbusing plans; and the Eagleton-Biden amendment to limit
HEW-ordered busing plans? Have any of these amendments had a
salutory affect on the difficulties at hand? How have they been
interpreted by the courts and the executive branch?

Has schoolbusing been successful in achieving its apparent objec-
tives? In other words, has it worked? What is the state of social
science evidence with respect to schoolbusing? Have minority and
nonminority students benefited from busing? Have the benefits
outweighed the disruptions and dislocations that busing has cre-
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ated? What has been the impact of busing upon parental and
community involvement public schools?

Finally, what ought to be the future of schoolbusing as a means
for desegregation? Are metropolitan busing plans necessary to curb
so-called white flight? What are the alternatives to schoolbusing?
What, if anything, should be- done by Congress: a constitutional
amendment, a limitation upon the courts to order busing, or per-
haps a limitation upon the ability of the Justice Department to
litigate schoolbusing?

The entire issue of schoolbusing has been a unique political
phenomenon. Each new busing order mandated by the Federal
judiciary has been accompanied by a wave of local protest and
controversy: school boycotts, disruptive activites, racial animosities,
and political turmoil.

Just as regularly, however, the passions seem to have subsided.
Have they subsided-and there are few issues more important here
in my opinion-because busing has gradually come to demonstrate
its value, or because the protestors have voted with their feet by
fleeing communities or by enrolling their children in private or
parochial schools?

The schoolbusing controversy, in other words, is not a narrow
controversy. Integrally involved here are issues that relate to the
health of our public school system, and that relate to the extent to
which the Federal Government is going to impose its own policy
preferences and social objectives upon an often unwilling neighbor-
hood or community.

We have an excellent group of witnesses today. They represent a
broad cross-section of viewpoints on these issues. I very much look
forward to today's hearing.

Our next hearing, for information purposes, is scheduled for
June 3.

Our first witness today will be Mr. James Turner, the Acting
Assistant Attorney General for Civil Rights.

It is my understanding that the Department, because of the
continued absence of a permanent head, is still in the process of
formulating administration policy in the area of schoolbusing.

I note, nevertheless, that the Department has been active on a
number of fronts-St. Louis, Shreveport, Chicago-in participating
in schoolbusing controversies. The St. Louis plan exchanging tu-
ition payments for voluntary integration efforts, has been particu-
larly controversial.

The subcommittee very much looks forward to your testimony,
Mr. Turner, on behalf of the administration. We will take your
testimony at this time.

If I could just mention again that I am supposed to be over in the
Cannon Building at the budget conference between the House and
Senate as a member of the Budget Committee, and as chairman of
the Labor and Human Resources Committee. Also, I have to meet
with the majority leader in 5 minutes. I apologize for these con-
flicts.

What I am going to do is try to get Senator Thurmond to come
up and assist us, but during that time that I will be absent, I would
like to have my staff take the testimony.
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Senator Thurmond and Senator Grassley have asked that their
statements be made a part of the record at this point.

[The material follows:]
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STATEMENT BY SENATOR STROM THURMOND (R-SC) BEFORE THE SUB-
COMMITTEE ON THE CONSTITUTION OF THE SENATE JUDICIARY COMMITTEE
REFERENCE HEARINGS ON THE FOURTEENTH AMENDMENT AND SCHOOL
BUSING, MAY 14, 1981, ROOM 5110, 9:30 A.M.

MR. CHAIRMAN:

I want to thank the distinguished Chairman of tho Subcommittee

for beginning hearings on the subject of school busing.

As most people recognize, this is a controversial subject

which has both ardent advocates and opponents. As time has

gone by, however, I believe more and more people have reached

the conclusion that busing of children away from neighborhood

schools is not in the best interests of all concerned. The

strains that are placed on families, schools, and local public

officials to meet the requirements of busing orders have had

a :profound effect. A renewed look at this issue is timely and

again I commend the Chairman for holding these hearings.

I am a cosponsor of S. 528, a bill to limit the injunctive

relief courts may impose in busing suits. I support that bill

because it is a move in the right direction. It would orient

the actions of the. courts ahd the Justice Department toward

equal educational opportunity and away from racial quotas

through forced busing.

I would be willing to consider any measure in this area

that will make qualityieducation for our children its primary

purpose. I look forward to hearing from the witnesses who are

with us today.

-I-
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PREPARED STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR FROM THE
STATE OF IOWA

Mr. Chairman: I can be here only a limited period of time due to the executive
session of the Finance Committee, but I do want to thank you for holding these
hearings.

Racial-integration-motivated forced busing of school children is a concept born of
a noble cause, but I am afraid that we in Congress have been negligent in looking at
two aspects of this that our constituents have been well aware of:

First, that forced busing, by undermining the concept of the neighborhood school
does not achieve the educational goals that this concept is supposed to achieve, and

Second, when we choose children for school assignment based upon the color of
their skins, we are raising very serious constitutional questions.

These are questions which must be examined by this Congress in a much more
thorough manner than they have been before. These hearings are definitely a much
needed part of that examination, and I look forward to studying the testimony of
these witnesses.

Senator HATCH. I have just learned the meeting has been can-
celed. I am able to stay here and hear testimony.

Mr. Turner, we will turn the time over to you. We look forward
to what you have to say and to asking you some questions.

STATEMENT OF JAMES TURNER, ACTING ASSISTANT ATTORNEY
GENERAL FOR CIVIL RIGHTS, DEPARTMENT OF JUSTICE; AC-
COMPANIED BY BRIAN HEFFERNAN, ATTORNEY, AND
MURIEL MORISEY, ATTORNEY
Mr. TURNER. Thank you, Mr. Chairman.
Mr. Chairman and members of the subcommittee, my name is

Jim Turner. As senior career attorney, I am Acting Assistant At-
torney General in the Civil Rights Division for the Department of
Justice.

As you initiate your inquiry into the issue of student transporta-
tion and school desegregation, the Attorney General thought it
would be useful for me to describe to you the Justice Department's
recent action in two important school desegregation matters which
illustrate how our Department has sought to work with local school
systems to make effective use of the full range of available reme-
dies for unconstitutional school segregation.

I must make clear, however, as you indicated, that I am not
authorized to present any administration policy views on school
desegregation remedies. Nor can I present to you any legal or

- constitutional analyses of this issue on behalf of the Department.
That role should properly be reserved for the permanent Assistant
Attorney General for Civil Rights after that individual has been
confirmed by the Senate and has had an opportunity to direct the
development of the administration's policy positions.

Within those limits, I can describe to the committee briefly two
major litigative actions which demostrate in the context of actual
cases how a number of the tools to facilitate school desegregation
can be used to fashion practicable solutions to very complex prob-
lems.

I have given committee counsel for the record, and to each
member of the subcommittee, copies of papers we filed recently in
the Federal district courts handling those cases in Jones v. Caddo
Parish School Board, which is in Shreveport, and Liddell v. the
Board of Education, which is in St. Louis. Both submissions are
now the subject of district court considerations so it would be
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inappropriate for me to testify here on the legal predicate for these
submissions.

I believe that our work in these cases clearly illustrates that we
have been able effectively to enforce the Constitution as the courts

-- have construed its requirements regarding school desegregation
without relying on busing as a principal component of the remedy
and by deferring, to the greatest extent possible, to the desires and
interests of the affected local communities.

CADDO. PARISH, LA., PLAN

Turning to the Caddo Parish, La., plan, on May 7, 1981, the
Department of Justice and the Caddo Parish School Board filed in
Federal court a consent decree settling a school desegregation suit
that began 16 years earlier in May 1965.

The suit was initially filed by private plaintiffs under 42 U.S.C.
.... -983 to enjoin the continued operation of, in the words of their

complaint, "a compulsory biracial school system" and the assign-
ment of "students, teachers, and other school personnel-on the
basis of race."

The Caddo Parish School Board and a number of individuals
were named as defendants. In July 1965, the United States moved
to intervene in the action under title IX of the Civil Rights Act of
1964. The U.S. Court of Appeals for the Fifth Circuit allowed and
mandated this intervention in United States v. Jefferson County
Board of Education.

In the 16 years that this matter has been pending there have
been numerous orders, plans, judgments, appeals, modifications,
and alterations of plans, including the July 1973 court-ordered
implementation of a desegregation plan developed by a biracial
committee appointed by the district -court at the request of the
United States.

Since 1976, the board and the United States have been involved
in a protracted process arising from the board's attempts to have
the school system declared constitutionally desegregated and the
pending case dismissed.

We and the school board have engaged in extensive negotiations
to develop a plan to resolve this suit without the necessity of
further litigation. Those efforts moved very close to success this
month when the parties filed with the court a consent decree
embodying a plan to create a 'unitary, desegregated school system
for Caddo Parish with its student population of 45,469, which is
55.1 percent black and the balance white. That plan begins at the
beginning of the 1981-82 school year.

The key features of the plan are the following: First, the estab-
lishment of magnet schools to attract racially integrated student
populations through innovative or special focus educational offer-
ings. The board will establish procedures for application, accept-
ance, and admission to those schools consistent with assignment
priorities spelled out in the decree to facilitate desegregation, sib-
lings attending the same school, and program continuity for stu-
dents in magnet schools as they proceed to higher grade levels.
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Second is the creation of a laboratory school to be operated in
conjunction with universities and colleges in the Caddo Parish
area.

Third is the construction of a combination elementary-junior
high school complex.

Fourth is some modification of attendance zone boundaries and
grade restructuring.

Fifth is permission for any student who attends a school in which
his or her race is a majority to transfer to a school where his or
her race is in the minority, that transportation to be provided by
the school system.

Sixth is the school board efforts to make any needed improve-
ments in educational programs at the remaining one race and
predominantly one-race schools which it will not be practically
possible to desegregate effectively, and attempts to attract white
students to those schools through the establishment of some special
programs.

The plan requires the board to file with the court and the United
States a yearly report which will include student enrollment statis-
tics by race, a description of the progress of construction of the new
elementary-junior high complex, and a description of efforts with
respect to the remaining one race or predominantly one-race
schools.

After the 1983-84 school year, the board may file a notice of
compliance with the decree, and unless the United States believes
the board has failed to comply, the board shall enter an order
declaring the system unitary and terminate this case at long last.

Mr. Chairman, I wish to emphasize a few points about this
consent decree. First, although it is a major step toward the resolu-
tion of a protracted legal dispute that has been costly to all parties
concerned, it is not yet final. The decree is before the court. There
is a 10-day comment period that began on May 7. If objections are
raised to the plan, there could be further litigation.

Second, to address the matter of primary interest to this subcom-
mittee, while the plan does involve some additional busing, the
busing results, by and large, from other changes in the educational
system such as boundary line changes, grade restructuring, and the
employment of magnet schools. It must be pointed out that trans-
portation already exists in the Caddo Parish school system.

Third, as I have indicated, the plan embodied in this consent
decree involves a wide variety of approaches to school desegrega-
tion and is faithful in its priority of remedies to the requirements
of the Equal Educational Opportunities Act of 1974, in which Con-
gress set forth its view of the priorities of desegregation remedies.

Finally, I want to emphasize that the negotiation process that
has led to this consent decree has been very delicate, and the
agreements in the decree reflect many hours of good-faith work on
both sides. The parties acknowledge that the elimination of all
racially identifiable schools in Caddo Parish is impracticable.

At the same time, we are committed to the goals of maintaining
the significant desegregation that has already been achieved and
insuring that the burdens of additional desegregation are borne as
equitably as possible by both black and white students.

83-458 0 - 82 - 2
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ST. LOUIS, MO., PLAN

Turning to the St. Louis plan, this is another example of the
Department's efforts to explore all avenues that may lead to a
voluntary desegregation plan.

On May 4, 1981, the Department and the St. Louis City Board of
Education filed with the U.S. District Court for the Eastern Dis-
trict of Missouri a proposed plan for the voluntary interdistrict
exchange of students among the city of St. Louis and several subur-
ban school districts.

The filing of the plan was the latest major event in a long
history of efforts to desegregate the St. Louis public schools that
began in 1972 with a class action by a group of black parents and
their minor children alleging unlawful racial segregation.

At that time, the St. Louis public schools enrolled 105,617 stu-
dents, of whom 68.8 percent were black. At the start of'the current
1980-81 school year, the student population had declined to ap-
proximately 63,000, of whom 78 percent were black. The county
enrolled at that time, this year, about 145,000 students of whom 19
percent were black.

Before describing the contents of'the plan, I wish to set out
briefly the recent events leading to the filing of the mutually
agreed upon plan.

In Liddell v. Board of Education, the St. Louis litigation, the
district court held that the State of Missouri shared liability with
the city board of education for the unlawful segregation which
existed in the St. Louis public schools. The court found the State
"jointly and severally liable" with the city board for the "costs
pertaining to the desegregation plan." The court held that "the

te defendants stand before the court as primary constitutional
wrongdoers who have abdicated their affirmative duty."

On December 19, 1980, the district court entered an order requir-
ing the State to produce a voluntary plan wherein "the burden of
financing will be borne primarily by the State of Missouri."

However, the State did not file a voluntary plan and the district
court issued a second order on March 4, 1981, requiring the filing
of a voluntary plan by the State, the city board, and the United
States, jointly, if possibly, upon pain of contempt. Judge Hungate is
sitting on that case in place of Judge Meredith who formerly
handled it.

The plan which was filed this month is the result of. several
months of negotiations which began in March with the city school
board, the State of Missouri, and the court appointed chairman of
the St. Louis school desegregation committee.

The city school board has concurred in the plan and fully sup-
ports it. The State defendants have not concurred, and the subur-
ban school districts have not yet taken a position on it. Therefore,
the plan must be viewed ad tentative in light of the prospect of
significant further proceedings.

The plan has three broad segments: First, permissive interdis-
trict transfers to existing programs that already have or will have
available space where the transfer would decrease racial segrega-
tion; second, magnet schools and magnet programs; and, third,
part-time educational programs designed to bring together racially
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mixed groups of students from metropolitan area districts periodi-
cally for cultural, career, and academic programs.

The interdistrict transfer program has been carefully designed to
insure, first, that transfers will occur only where there is space
available in the host district; two, that the host district's racial
percentage would be maintained within the "plan ratio"; and,
three, that the host district would not bear any of the incremental
costs of educating transfer students from other districts.

Additionally, each student transferring under the plan would
receive from the State one-half year of tuition-free education at
any Missouri State institution of higher education for each year
completed in a host district.

The magnet schools would include programs for individually
guided education, basic instruction, investigative learning, and
visual and performing arts, all programs which have demonstrated
appeal to students of all races.

The part-time educational programs will draw upon the cultural
and educational institutions of the city to provide learning experi-
ences beyond what is available in conventional classrooms.

The plan leaves unspecified a number of details about the extent
to which transportation will be necessary for students participating
in any aspect of the plan.

However, the plan's enumerated general policies and procedures
insure voluntary transportation for students enrolled in the inter-
district transfer program who live more than 1 mile from the
school site. The State will be responsible for any transportation
costs of the plan.

While it is impossible at this point to place the precise dollar
figure on the plan, we expect it will be less costly than a complete
restructuring of the city and suburban schools with attendant
transportation.

Mr. Chairman, this description of the St. Louis plan is necessar-
ily quite brief. As I noted, the plan itself is still tentative. In fact,
Judge Hungate is sitting today on some other aspects of the case
and has scheduled hearings next week to begin taking up the
voluntary proposals before him.

CONCLUSION

In conclusion, the St. Louis and Caddo Parish plans are offered
for the committee's information as models of the innovative ap-
proaches that can be developed to insure that our Nation's schools
conform to the Constitution's nondiscrimination mandate. No plan
is a panacea. Each must be tailored to the individual circumstances
of the particular district.

In this respect, it is worth pointing out that the St. Louis plan is
dependent upon a phenomenon in St. Louis that well may be
national in scope: declining school enrollments. These declining
school enrollments allow school districts to close those schools that
are in poor physical condition or are located in dilapidated areas
and transfer students attending those schools in an effort to assist
desegregation.
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Declining enrollments also encourage school districts like the
suburban schools districts in St. Louis to attract more students in
order to avoid closing schools there.

The St. Louis plan is built on this phenomenon and illustrates
the efforts of our Department to continue to take into account
changing circumstances and local conditions to develop plans that
encourage voluntary desegregation efforts.

I hope this information will be helpful to your review of this
important matter. As I indicated at the start of my testimony, my
comments on these cases must be limited by the fact that they are
pending litigation. Within those constraints, however, I will be
happy to answer any questions you may have about the contents of
the plans or their factual basis.

Senator HATCH. Mr. Turner, thank you for your testimony.
I am only going to ask one question. Then we will turn the time

over to Senator DeConcini to make a statement.
The question is: Can you give the subcommittee some idea as to

when we can expect a coherent administration schoolbusing policy
to emerge from the Justice Department?

Mr. TURNER. Not with any specificity, Mr. Chairman. The Attor-
ney General has directed that a study be undertaken. It has begun.
The completion of that will necessarily have to await the appoint-
ment of a permanent head of the Civil Rights Division. I think that
matter is underway now. In the foreseeable future, we should be
able to give the committee more help.

Senator HATCH. By "foreseeable future," do you think within the
next month or so, or within the next 3 months?

Mr. TURNER. I would probably guess more on the 3 month than1.
Senator HATCH. I see. As I understand it, the prospective nomi-

nee to head the Civil Rights Division is primarily a constitutional
lawyer with fairly limited experience in the area of civil rights. Is
that correct?

I guess that it is not fair to ask you that. My point is: Do you
think that this might delay the development of policy?

Mr. TURNER. I think the efforts of a constitutional expert and
scholar would be most welcome in this area.

Senator HATCH. I agree with that. I am not demeaning the
choice. I think very highly of the nominee. I am just saying that
his lack of close familiarity with civil rights law may delay the
early development of policy in this area.

We have had many articles and books written on the subject of
busing alone, not the least of which is "Disaster By Decree," writ-
ten by one of our witnesses here today-Professor Graglia.

Thank you, Mr. Turner.
Senator DeConcini, do you have any questions.
Senator DECONCINI. Mr. Chairman, I have no questions of Assist-

ant Attorney General Turner.
Senator HATCH. Why do we not permit the Assistant Attorney

General to leave and take your statement at this time?
Senator DECONCINI. That would be fine. I just want to thank him

for his statement. I was here to listen to most of it and did read it.
It is a very good statement. I am glad to have it here.



15

Senator HATCH. If I could say one other thing: We will allow you
to go now, but I would like to reserve the right to file written
questions. I have a number of them I would like you to respond to
and would like to keep the record open for questions from any of
our colleagues on this subcommittee.

Mr. TURNER. I would be pleased to answer such questions.
Senator HATCH. Thank you so much.
Senator DeConcini?

STATEMENT OF DENNIS DeCONCINI, A U.S. SENATOR FROM
ARIZONA

Senator DECONCINI. Mr. Chairman, I will be brief. I want to
compliment you, Senator, for holding these hearings. I think the
very complicated subject we are addressing today needs some thor-
ough indepth testimony so we can, hopefully, focus in on a single
direction, if there is such a direction.

In my four and a half years here, I have consistently supported
all amendments which would restrict forced busing and the fund-
ing of it. I have been very frustrated by the continued activity of
the Justice Department.

In the State of Arizona, we have had several cases, only one of
which has been decided. It was a minimal forced busing plan, yet it
caused a great deal of consternation and neighborhood unrest that,
in my opinion, would not have been there had it not been for the
Justice Department's determination to push such a suit.

I am pleased to see that the Judiciary Committee and the Sub-
committee on the Constitution, under your leadership, is going to
address the problem and make some earnest attempts to present a
good, clear, concise record that forced busing has not been success-
ful. And, perhaps we can find a solution that will guarantee that
there is no discrimination in the public schools, as I think almost
everyone in this body and certainly on this committee subscribes to
that position.

Mr. Chairman, that is all I have to say. I look forward to hearing
the testimony being given here today and reading that given
during my absence. I will have questions for several of the wit-
nesses for which I assume the record will remain open.

Senator HATCH. The record will.
Senator DECoNCiNI. Thank you, Mr. Chairman.
Senator HATCH. Thank you, Senator DeConcini.
Our second witness will be Prof. David Armor, who is a senior

social scientist at the Rand Corp. He has taught sociology at Har-
vard University and has been a consultant to the U.S. Office of
Education and the U.S. Civil Rights Commission.

Professor Armor is the author of a large number of important
studies on school busing and its effects, including his seminal study
in 1972 entitled "The Evidence on Busing." He is also the author of
a major study etitled "White Flight and the Future of School
Desegregation," as well as numerous other surveys in this area.

Dr. Armor has participated as a witness in some of the most
important school desegregation cases.

This subcommittee, to say the least, is honored to have you with
us, professor. We are looking forward to taking your testimony.
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Your complete statement will be made a part of the record follow-
ing your oral presentation.

STATEMENT OF DR. DAVID J. ARMOR, SENIOR SOCIAL
SCIENTIST, RAND CORP.

Mr. ARMOR. Thank you very much, Mr. Chairman. I am very
pleased to be here to express the views on a situation that I have
been studying for some 10 years.

Senator HATCH. If possible, we would like our witnesses to sum-
marize their prepared testimony within 10 minutes if they can,
although we are flexible.

Mr. ARMOR. I will certainly attempt to do so.
This issue has been with us now for more than a decade and it

shows no sign of abating. The recent court ordered busing. that
started in Los Angeles, Columbus, Ohio, St. Louis, and major
busing lawsuits that are pending in Cincinnati, Kansas City, In-
dianpolis, and San Diego show that the issue is alive and well. I
think it is a remarkable achievement, indeed, for the most unpopu-
lar, least successful, and most harmful policy since prohibition.

I agree with Senator Biden's earlier statement that there is no
question here about the Supreme Court's decision in Brown. Inten-
tional segregation in the schools is prohibited by the Constitution.
The real issue is the method of remedy that the court has chosen,
mandatory busing, which they believe, or they originally believed,
would end racial isolation and eliminate the harmful effects of
segregation.

At this point in history, however, I think the record is clear.
There is more complete evidence and more experience that shows
us that, as a feasible remedy, mandatory busing has failed. It has
failed first because public opposition and white flight in many
cases have been so massive as to increase rather than decrease
segregation.

Second, desegregation has not produced many of the educational
and social gains that have been promised.

Third, by rejecting a neighborhood school policy, the courts have
deprived parents of a traditional right to choose schools close to
home.

The basic problem today, and the problem faced by the.Congress,
is that the courts have not accepted these recent facts and the
evidence on the failure of mandatory busing.

I think it is essential that if the courts continue to ignore the
facts, the Congress is going to have to take action to solve the
problem.

Today, I would like to mention a few things that might help the
committee's deliberations. First of all, I would like to talk about
what has happened in Los Angeles; which fs perhaps the most
dramatic illustration of the failure of mandatory busing. I would
like to mention a few other recent studies that demonstrate the
failure of desegregation and mandatory busing to bring about edu-
cational benefits.

Finally, I would like to mention a few things that I think the
Congress might consider in trying to fashion a more reasonable
policy in this area.
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WHITE FLIGHT IN LOS ANGELES

In Los Angeles, mandatory busing began in 1978. A remarkable
amount of white flight took place. Of the 20,000 white students
that were to be bused in that original plan, 60 percent did not show
up at their receiver school.

As a result, most of the minority schools remained segregated. In
spite of this massive white flight in Los Angeles, in 1980, the State
court judge ordered an expanded plan. He did not ignore white
flight, but rather than eliminate mandatory busing, which was the
cause of the white flight, the judge simply cranked in a 50-percent
white flight factor leading to one of the more bizarre busing plans
in the history of desegregation. Clusters of five and six and seven
white schools had to be combined with one minority school in order
to guarantee enough white students to desegregate that one minor-
ity school.

Even so, in the 1980 expanded plan, the busing did not desegre-
gate most of those schools. Over half of those minority schools in
the plan had fewer than 30 percent white students, again because
of white flight.

Between 1976 and 1980, Los Angeles lost nearly 100,000 white
students, from a little over 200,000 to a little over 100,000. Not all
of this loss, of course, was due to busing. There are demographic
factors in most-big cities that cause a decline in white enrollment.

Senator HATCH. May I interrupt you?
Mr. ARMOR. Certainly.
Senator HATCH. I did not know that. The city lost 50 percent of

their students in that period of time?
Mr. ARMOR. In 4 years, the 4 years between the first order and

today.
Senator HATCH. Fifty percent of the white students.
Mr. ARMOR. Almost half were gone by 1980. That is correct.
Senator HATCH. In other words, you are making the point that

what schoolbusing is doing is segregating rather than integrating.
Mr. ARMOR. That is precisely correct. Not all of those white

students were lost due to busing because of demographic declines.
Senator HATCH. Where do you get these statistics?
Mr. ARMOR. I have been studying the Los Angeles case in-partic-

ular for the past several years. I testified in that case. We have
done demographic studies to show us what the natural or normal
trends would have been, had busing not occurred. We compare that
with what actually has happened. Plus, we have the actual number
and percentage of white students who do not show up when they
are ordered to participate in the busing plan.

Senator HATCH. If I interpret this correctly, you are saying that
busing not only is not the solution, it actually aggravates the
problem.

Mr. ARMOR. It makes more segregation.
Senator HATCH. Am I misconstruing what you are saying?
Mr. ARMOR. You are absolutely correct.
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PRIVATE SCHOOL TRENDS

What is happening, in fact, is we are increasing segregation not
only between the central cities and the suburbs, but also between
private and public schools.

Senator HATCH. This may be a simplistic question, but it is an
inevitable one. If that is so, then why are so many minority indi-
viduals enthusiastic about schoolbusing, or at least the black lead-
ership?

Mr. ARMOR. It is a bit of a mystery to me. I think many black
leaders have been convinced that it is the only way to obtain
educational benefits for minority students.

However, what continues to puzzle me is how the NAACP and
the ACLU in Los Angeles can pursue mandatory busing remedies
when there are virtually no whites left in a community.

Senator HATCH. You cannot force white kids to integrate with
black kids if there are not any white kids left in the community?

Mr. ARMOR. That is precisely correct. .
Senator HATCH. What you are saying is if this continues and

forced busing becomes a greater reality, we might have to integrate
on the basis of State jurisdictions rather than city, county, or
municipal jurisdictions?

Mr. ARMOR. That might be a strategy in mind. As soon as the
whites are gone from the central city, then we will expand the
busing and include the suburbs, and possibly the private schools.

Senator HATCH. Do you think that would work any better than
intracity or intracounty busing?

Mr. ARMOR. I think metropolitan plans to involve the suburbs
would, in fact, cut down the white flight. However, what we see
happening in Los Angeles and other cities that I have studied is
there is increasing reliance now on private schools as the way to
flee from mandatory-busing.

I think if you look at Louisville, Jefferson County, you will see a
phenomenal increase in private schools. I think you are dealing
with a public opposition that will not go away. If you bring the
suburbs into this plan, in the long run I think you will simply
increase private schools.

Senator HATCH. I am sorry to interrupt you again, but do you
think that this is the major reason for the upsurge in private
school attendance in America, or is it because people are discon-
tented with public schools in general?

Mr. ARMOR. In many cases, I think it is the last straw. I do agree
that there are serious concerns with American citizens about the
public schools, especially the issue of discipline and the issue of not
feeling in control of what is happening.

When a court comes in and takes over the school district, I think
that simply exacerbates an already existing problem. I do not think
it is a coincidence, however, this change, a reversal in trends of
declining private school enrollment, being turned around the very
year that busing starts.

In Boston, for example, private school enrollment was declining,
and the share of white students in private schools was actually
declining. As soon as busing started, there was an incredible surge
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in enrollment in private schools. Now, in Boston, 50 percent of the
white students are enrolled in private schools.

COURT ACTIVISM

Senator HATCH. I am sorry to interrupt you again, but these
thoughts just come to my mind as you are testifying about this.

As a member of the Judiciary Committee, and having sat
through the nomination of 365 judges in the last 4 years by the
prior administration-many of them actively committed to judicial
activism-I am concerned about the impact of these new judges
upon school desegration policies. -

Do you expect this to have a dramatic impact on the problem?
Do you anticipate we will have more problems with these "activist"
judges?

Mr. ARMOR. I think in some respects the courts are out of control
in regards to school policy.

Senator HATCH. This is as a result of intensive study of the area?
Mr. ARMOR. Intensive study, and, in fact, very recently in Los

Angeles, the judge responsible for this disastrous plan, when the
State supreme court overruled his last plan-I will not go into the
complexities since it is in my statement about the Los Angeles
case, but it is under State law and not Federal law. The State court
judge resigned when busing stopped in Los Angeles.

Although in one statement he said he was burned out, in fact he
has been on a campaign attacking the school board and claiming
the school board is, in effect-my own term-racist, that the school
board only cares about white students.

There is no question in my mind that judges like Judge Egly in
Los Angeles are idealogically committed to a certain policy. They
are not concerned about what damage they do to the public school
system. They are simply committed to a preconception. It is a
disastrous policy. Since he lost, in Egly's case, he resigned.

Senator HATCH. They are not committed to the principal of stare
decisis, or judicial precedent.

Mr. ARMOR. I think that originally, and I think even now, judges
are concerned about discrimination. Discrimination does exist. Seg-
regation of the illegal sort does exist.

However, I think somehow once the momentum begins and we
set into motion the process of taking over a school district, it
simply has gotten out of proportion to what was intended. I think
they may be sincere, but I do not understand how a judge can
order a plan after he has seen 2 years of massive white flight and
massive failure, how, without great concern, he can simply order
more of it. I mean something is wrong somewhere.

Senator DECoNCINI. Mr. Chairman, would you yield? I would just
like to follow up on a question.

Senator HATCH. Surely.
Senator DECONCINI Not to defend the judges you have men-

tioned because I agree with you in that I think they are activists
and out of control, but on the other hand, would you agree, Mr.
Armor, that much of it is due to the failure of school boards and
the failure of local government to do something about the problem
of de facto segregated schools?
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I know in the Tucson Unified School District case, we had a
nonactivist judge who finally came to some conclusions. He did not
know what else to do. I happened to know him. He has since
passed away, but I happened to talk to him about that case. He did
not know what else to do. He felt as though the school board had
not done enough. He granted a very small amount of busing, which
was detrimental indeed.

I wonder how much of this is the fact that the judges are not
administrators and, for some reason, they feel that busing helps
the matter. But is not part of it the local government not respond-
ing to the problem?

Mr. ARMOR. There is no question that in some cases the local
school boards have been very intransigent about desegregating the
schools.

Senator DECONCINI. If that is the case--

NEIGHBORHOOD SCHOOL POLICY

Mr. ARMOR. If I could finish, I think that we do not have a
situation like we did in the South originally where we had State
mandated segregated schools. What-we have are housing patterns
and neighborhood segregation that is at issue. We have some spe-
cific violations of school boards such as gerrymandering or optional
attendance zones.

The problem is that the courts do not want to simply remedy
those specific violations. The courts, I think, have become con-
vinced that racial balance is the goal, even though the Supreme
Court says racial balance is not the goal. In every single plan of
mandatory busing that I know of, that I have studied, the judge
ultimately tries to bring about a certain amount of racial balance.

I think if we have a neighborhood school policy, if we accept that
that is a traditional way of assigning students to public schools,
then there is going to be a certain amount of segregation. Judges
are not prepared to accept that. The Supreme Court has not sancti-
fied the neighborhood school even though that is the preferred
arrangement of the vast majority of citizens.

Senator DECONCINI. Are you satisfied that, say, in the Los Ange-
les school busing case, the Los Angeles school district did the best
they could in your judgment?

Mr. ARMOR. Without abandoning the neighborhood school policy,
I do believe so. They had a very successful voluntary busing pro-
gram that involved some 20,000 minority students. They had a very
successful magnet school program.

Senator DECONCINI. The court should have stayed out of it?
Mr. ARMOR. In my opinion, that is exactly the problem. The

courts are not prepared to accept neighborhood schools if it leaves
some segregated schools in place.

Senator DECONCINI. Thank you, Mr. Chairman.
Senator HATCH. Professor, Senator DeConcini is going to contin-

ue to conduct the hearings. I have to leave, unfortunately. We are
just about ready to vote in the conference on the budget resolution
conflicts between the House and Senate. We may very well resolve
the problem in the next few minutes and proceed to reconciliation
this afternoon.
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If you will do that for me, Senator DeConcini, I would appreciate
it.

I hate to leave Dr. Armor because I am interested in your testi-
mony as well as our other witnesses today. I apologize again.

Senator DECONCINI [actig chairman]. Please continue, Mr.
Armor.

Mr. ARMOR. I think the questions and answers have covered a lot
of the ground I wanted to cover in the area of white flight.

ACADEMIC ACHIZVMENT

Let me mention a couple of other areas that I think are impor-
tant to consider in terms of where the courts perhaps went wrong
in the neighborhood school policy and in believing that racial bal-
ance had to be obtained in most schools.

I think there has been a strong set of beliefs from the original
Brown decision to the present time that equality of opportunity can
only be accomplished by providing a desegregated school situation.
As long as you believe that, then of course it is going to bother a
judge or a court whenever any plan leaves some segregated schools.

I think that this harmful effect of segregation, or the belief in it,
is harmful for race relations and harmful for the academic per-
formance of minority students.

I think there is an abundance of evidence now as we look and
review what has happened that desegregation, per se, does not
improve race relations in a substantial and consistent way. Deseg-
regation does not improve in a significant and consistent way the
academic achievement of minority students.

There is one very excellent study on the achievement issue that
was done a couple of years ago, a review of 129 studies by a
doctoral student at Western Michigan University. This study is
distinguished from some others you may hear about today in actu-
ally estimating the size of the effect of desegregation on achieve-
ment.

Many studies that have been done recently have concluded that
there is a positive effect of desegregation on achievement, but that
effect size has not been estimated. Dr. Krol's study estimated the
effect. It was very small, although positive, favoring desegregation,
but very small and not what we call statistically significant.

In my opinion, the Krol study is perhaps the most definitive
work on achievement and desegregation at the present time.

RACE REJATIONS

In the area of race relations, a very important study was com-
pleted a couple of years ago by Professor St. John of the University
of Massachusetts. What she found was really quite surprising.
When we look at the more rigorous studies done in this area, we
find that a majority of them show that race relations are harmed
in desegregated settings, or at least desegregated schools settings
brought about by desegregation policies of various types.

I think some of the reasons why it might be harmful are ze-
vealed in a recent study by Professor Patchen at Purdue Universi-
ty, who studied Indianapolis public schools and found that the level
of aggression was very different between black and white students.
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It was not so much a discriminatory thing, that is black students
were as aggressive toward their own race as they were toward
white students, but the level of aggression was higher on the part
of minority students.

It does not mean that desegregation always has to lead to 'a
negative result, but it does illustrate the complexity of race rela-
tions and the fact that we do not really understand the conditions
that we have to bring about in the schools to moke a positive race
relations experience. Not only do social scientists not know, but the
courts do not know how to do that.

Finally, let me just mention, while on this social science area,
the issue of neighborhood schools. There is no question that the
courts have used certain violations of the Constitution as a trigger
to bring about a districtwide desegregation plan.

The way this is done legally is to hold that various specific school
violations might have been responsible for all of the housing pat-
terns that exist in that community. Without that connection that
the schools might somehow have had an effect on housing, it is
very hard to see a legal justification for a cityide busing plan that
produces a lot more integration than would have occurred in the
absence of these specific violations.

I think what I am saying here is it certainly appears to social
scientists who study housing patterns that there are more factors
involved than school segregation in bringing about housing segre-
gation, and in cases of citywide busing, like Denver, Omaha, Mil-
waukee, basically the remedy of citywide busing far exceeds the
actual violation that was proven by the court.

WHAT CONGRESS CAN DO

Let me close with a few suggestions that have grown out of my
experience in this field for what might be done. My criticism of
mandatory busing does not mean that Government agencies should
abandon desegregation or that parents should not participate in
them.

I think the basic values of America demand that we work for an
integrated society. However, those same values, I think, determine
the legitimate methods for ending segregation.

In the absence of evidence that mandatory busing works, it is
neither just nor equitable, I think, for courts to impose it upon
citizens who oppose it.

I think some of the facts I have discussed are not really new to
the committee. I think the concern of the committee is not whether
the policy has failed. I think probably a majority of the Congress
might share that view. But rather it is how to change the policy.

I think the simplest solution, I suppose we all would agree, is
that the Supreme Court change its policy on mandatory busing.
There are a number of justices who have dissented in recent cases,
such as the Dallas case. These Supreme Court justices indicate that
they think there needs to be a comprehensive review of mandatory
busing policy.

Unfortunately, the current majority, if we look at the decision on
Columbus and Dayton, a very recent one in 1979, is not ready to
abandon mandatory busing.
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I agree with your colleague, Senator Moynihan, that the Su-
preme Court does eventually correct its own mistakes. The problem
is, if it takes the Court as long to correct this one as it did to
correct the separate but equal mistake, some 60 years, our public
schools may never recover.

I think there are many legal scholars who claim that the Court
got involved in the first place because legislatures did not act. I
think perhaps it is time once again for legislatures to take a very
affirmative and strong role.

What we need, I think, is a division of power that we recognize
in other areas of law where legislatures set the types and ranges of
penalties for various infractions and the courts actually determine
whether an infraction has occurred and select the specific remedy.

Now the Congress has passed legislation before, such as the
Equal Educational Opportunities Act of 1974. However, this legisla-
tion included clauses that specifically exempt the courts from abid-
ing by that legislation if the 14th amendment is involved.

I think that any future efforts have to avoid the pitfalls of the
past and would have to confront very directly the issue of proper
separation of powers between the courts and the Congress.'

What I would recommend is that the Congress consider affirma-
tive legislation, remedial legislation, to be used whenever a school
violation is found. This legislation should also be very careful to
require the courts to tailor the remedy imposed with the specific
violation. Even in a voluntary plan, if one does not have a school-
district-wide violation, then there is no reason for a school-district-
wide remedy.

Also, I think the Congress has to confront the division of power
directly. There are constitutional authorities, some of whom you
will hear from today, who are more expert than I am on this issue
of whether Congress has this authority.

However, I think the issue is not really whether Congress has
the authority to regulate the remedies for constitutional violations
in this area. The basic problem, I think, is the excessive legislation
of the courts to change the way students are assigned to schools.

If the Congress devises fair and reasonable methods to separate
powers, and if the Supreme Court ignores that legislation, then I
think the Congress has a very strong case to take back to the
people for an amendment to the Constitution that would guarantee
a proper division of powers and an end to busing.

Thank you very much.
[The material follows:]
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STATEMENT OF DAVID J. ARMOR *

Mr. Chairman and members of the Committee: I am pleased to be here today

to share my views on the critical issue of school busing.

The school busing issue has been with us now for over ten years,

and it shows no signs of abating. Massive mandatory busing has been

ordered recently by courts in Los Angeles, Columbus (Ohio), and St.

Louis; and major busing lawsuits are still pending in San Diego,

Cincinnati, Kansas City (Missouri), and Indianapolis. Clearly, court-

ordered busing is alive and well. This is a remarkable achievement for

the most unpopular, least successful, and most harmful national policy

since Prohibition.

At the outset let me say I fully agree with the Supreme Court's

policy that intentional segregation of the schools is prohibited by the

United States constitution. Moreover, racial isolation and

discrimination do exist in American society and in the schools, and

these conditions should be combated wherever they are found.

The real issue is the method chosen by the courts to remedy

segregation. The courts adopted mandatory busing because they believed

it to be the most effective way to end racial isolation. Therefore, it

was also seen as the best way to end the harmful effects of segregation

on race relations and on the educational opportunity of minority

students. But, just as Prohibition was not a feasible remedy for

alcohol abuse, so mandatory busing is not a feasible remedy for school

* This statement is not prepared in connection with a Rand con-
tract or grant; the views expressed herein are the author's own, and are
not necessarily shared by Rand or its reseach sponsors.
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segregation: Like Prohibition, the policy is not merely ineffective; it

is counterproductive.

The federal courts were no doubt sincere, originally, in believing

that mandatory busing was the only feasible method for reducing racial

isolation and alleviating the harmful effects of segregation. By 1970

voluntary methods had not worked well, and many school districts were

maintaining dual school systems with only token efforts to integrate:

Encouraged by the positive views of social scientists on the benefits of

integration, and realizing that because of housing patterns a

neighborhood school policy would leave many segregated schools, the

courts finally took the more drastic step of ordering mandatory busing.

At this point in history, however, more complete evidence shows us

that mandatory busing has failed as a feasible remedy for school

segregation. It has failed, first, because public opposition and white -

flight have been so extensive as to increase, rather than decrease,

racial isolation in many cities. It has failed, second, because

desegregation has not produced the educational and social benefits it

had promised. Therefore, it not only fails to truly desegregate, it

fails to remedy the presumed erfects of segregation.

Mandatory busing fails, third, because it is not an equitable

remedy. By rejecting a neighborhood school policy on the grounds of

housing segregation, the courts deprive parents of their traditional

right to choose schools close to home. Since it is unreasonable to hold

schools accountable for housing patterns, the extent of the remedy far

exceeds the scope of the violation.
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The basic problem is that the courts have not yet accepted these

facts.[1] The facts themselves are frequently obscured by a reluctance

to discuss them, perhaps out of fear of being accused of prejudice or

racism. It is time to use these facts to make a realistic assessment of

mandatory busing, to admit its failure, and to take action. If the

courts continue to ignore the facts, then the Congress should take the

initiative.

LOS ANGELES AND WHITE FLIGHT

After some 10 years of legal battle in the state courts, mandatory

busing began in Los Angeles in the fall of 1978. Although the plan was

limited to grades 4 through 8, the effects were devastating on those

schools in the plan. An astonishing 60 percent of the 20,000 bused

white students never showed up at their receiving school, and some

individual receiver schools lost over 80 percent of the bused white

students. Most of these students moved to the suburbs or transferred to

private schools. As a result, most of the minority receiver schools

remained segregated. If these figures sound shocking, consider the

geography of Los Angeles: white and minority concentrations live so far

apart that the average bus ride was nearly 50 minutes one way, and some

bus rides actually lasted 90 minutes!

In spite of this white flight, which continued in 1979, and in

spite of state law requiring only "reasonable and feasible"

desegregation plans, in 1980 the state court judge ordered an expanded

[11 Supreme Court Justices Powell, Stewart, and Rhenquist have ex-
pressed concern about massive busing plans in a recent dissent (Estes
vs. Metropolitan Branches of Dallas NAACP, 444 U.S. 437, 1980).

83-458 0 - 82 - 3
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busing plan to include grades 1 through 9. The court did acknowledge

the existence of white flight. But rather than eliminate mandatory

busing, the tause of white flight, the court merely allowed for a white

flight factor of up to 50 percent when designing the 1980 plan. This

led to one of the. more bizarre desegregation plans in the history of

school busing: in some cases four or five white schools had to be

clustered with a single minority school in order to end up with enough

white children to desegregate the minority school.

Notwithstanding these extreme steps, the 1980 plan still failed to

desegregate most minority schools in the plan (see Table I). More than

half ended up with white enrollments under 30 percent, and most of the

rest had less than 40 percent white enrollments.[2] A high price was

paid for this token increase in integration. Between 1976 (the year

before the first court order) and 1980 Los Angeles white enrollment

declined from 219,000 (37 percent) to 125,000 (24 percent). About half

of this loss is due to normal demographic factors, such as declining

white births. But nearly 40,000 white students fled the district

because of busing.

Fortunately, this new plan did not last. On April 20 of this year,

mandatory busing came to an end in Los Angeles, the first time this has

ever happened in a major city that had begun court-ordered busing. I

wish I could report that the dismantling of busing was due to a rational

recognition of its failure, but I cannot. As the Committee may know,

Los Angeles has been operating under a state Supreme Court order

12) All but one of the minority schools ending up with over 40 per-
cent white had more than 20 percent white in their natural residential
enrollment.
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requiring desegregation regardless of cause. In 1979 the voters of

California passed Proposition 1, which prohibits court-ordered busing

except when ordered as a remedy for violating the federal Constitution

(14th amendment). A state appeals court has ruled that Proposition 1 is

constitutional, and moreover that Los Angeles has not violated the

federal Constitution by intentional segregation policies. Many experts

were shocked when the state Supreme Court, which is responsible for

California's busing policy in the first place, let the appellate ruling

stand. No one was more surprised than the trial court judge who

fashioned the Los Angeles plan, who promptly resigned.

Unfortunately, this does not end the matter for Los Angeles. A new

lawsuit has been filed in federal court by the NAACP, and if recent

cases are any indication, the federal courts could very well reinstate

busing in Los Angeles by next Fall. In fact, the federal district judge

who will hear this case tried to prevent the dismantling of busing just

two days before it was to end, on the grounds that the NAACP's claim of

intentional segregation "had merit." The trial court was overruled by

the 9th Circuit Court of Appeals on procedural grounds, but a final

determination will not be made until a full hearing is held.[3)

White flight from mandatory busing is not confined to Los Angeles.

Massive white flight has occurred in nearly every central city

13) As further testimony to the bitter emotions raised by busing
cases, even among judges, a dissenting 9th Circuit Court judge accused
the majority of "scanty reasoning" and "precipitous" action, prompting
the majority to release an unusual supplemental memorandum, chiding
their dissenting colleague for "reckless charges" and "intemperate, emo-
tional outbursts". In his written statement, the dissenting judge, who
has not yet officially heard the case, accused the Los Angeles School
Board of being "the worst discriminatory offender in the nation."
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undergoing court-ordered mandatory busing, but the federal courts have

paid little attention. Boston public schools, which began busing in

1974, have dropped from 57 percent white to only 35 percent white today;

Denver schools have likewise dropped from 57 to 41 percent over a

similar period. Although some of this white decline is due to natural

demographic factors, analysis shows that about half of it has been

caused by the busing (see Figure 1).

These facts were before the Supreme Court prior to their recent

decisions in Columbus and Dayton, but mandatory busing plans were

approved for these cities nonetheless. Dayton public schools have

dropped from 53 percent white to 43 percent since busing began and

Columbus is headed in the same direction, having lost 17,000 white

students (out of 64,000) in the three years since they were ordered to

begin busing.

In recent years a significant fraction of persons, perhaps up to

half, have fled busing by transferring to private schools. In some

instances this has contributed to a reversal in the decline in private

school enrollment, and in fact has produced significant increases in the

share of all white students enrolled in private schools (see Figure 2).

In Los Angeles, for example, the proportion of all white students in

private schools increased from 23 percent in 1974 to 43 percent in 1980.

Between 1978 and 1980, the first three years of busing in Los Angeles,

private schools experienced a massive increase of over 20,000 students.

In Boston, the share of all white students enrolled in private schools

has reached 52 percent, up from 34 percent before busing.
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The trends in private school enrollment can only be reinforced by

Professor James Coleman's new study, which finds that private schools

produce more academic gains than public schools, even after controlling

for the socio-economic background of parents 14]. The danger of

continued mandatory busing is an acceleration of racial segregation, not

only between city and suburb, but between predominantly minority public

schools and predominantly white private schools.

BUSING AND REMEDY

In order for the courts to justify mandatory busing as a feasible

remedy for school segregation, it must have two properties: first, it

must truly desegregate by reducing segregation where other methods fail;

second, it must provide for some educational and social benefits that

are not available in segregated schools. From the experience of Los

Angeles and many other school districts, it is clear that white flight

can nullify the first justification.

The second major justification for mandatory busing plans is to

eliminate the effects of past discrimination and isolation, and to

provide equality of educational opportunity for minority students.

According to the courts, equality of opportunity can only be

accomplished by providing a desegregated education. The predominant

view here, from the Brown decision to the present day, is that

segregated schools were harmful for black students by perpetuating

prejudice and by leading to a poor self-concept and lower academic

(4] James Coleman, Thomas Hoffer, and Sally Kilgore, High School
and Beyond: Public and Private School The National Opinion Research
Center, Chicago, Illinois, March 1981.
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performance. Desegregation and school busing were intended not only to

remedy racial isolation itself, but to remedy the effects of isolation

by improving race relations and improving the educational performance of

minority students.

There is no question that minority groups have suffered from

prejudice and discrimination, and that the academic performance of

minority students frequently falls behind that of white students. We

need programs to combat these problems. But there is an abundance of

evidence, now, that desegregation per se does not improve race relations

or the academic performance of minority students. Several recent

studies summarize this evidence.

A doctoral dissertation by Ronald Krol reviewed 129 studies of the

effects of desegregation on minority student achievement (5). This

study is distinguished from several other recent reviews of

desegregation and achievement by estimating the size of the

desegregation effect.[6] Dr. Krol found that, for those studies having a

segregated comparison group, the net achievement gain of desegregated

minority students was small and not statistically significant.(7]

An illustration of this lack of effect is shown in Pasadena,

California, one of the first cities to experience massive court-ordered

(51 Ronald A. Krol, "A Meta Analysis of the Effects of Desegrega-
tion on Academic Achievement", The Urban Review, Vol. 12, No. 4, 1980.

(6] Another recent review claimed a positive affect of desegrega-
tion on achievement, but the size of the effect was not estimated.
Robert Crain and Rita Mahard, "Desegregation and Black Achievement: A
Review of the Evidence" Law and Contemporary Problems, 42 (1980).

(7] Dr. Krol reported a larger achievement gain for desegregated
students in studies without a comparison group, but there was no way to
estimate how much of this gain would have occurred had the students been
in segregated schools (minority students show some gain from one year to
another in any school environment)
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busing. A special study done in 1974 showed that, after four years of

desegregation, the difference in achievement between minority students

and white students (and the national norms) remained relatively

constant. Both minority and white students showed normal increases in

learning, but desegregation did not close the gap. (See Figure 3)

School busing is also supposed to remedy the effects of segregation

by increasing positive racial contact, reducing prejudice, and improving

race relations in general. Again, there is no consistent evidence that

this has happened in desegregation programs.

One of the more comprehensive reviews of desegregation and race

relations was conducted by Professor Nancy St. John in 1975.[8J She

found that the effect of desegregation on several race relations

measures were mixed, with some studies showing positive effects, some

showing negative effects, and some showing no effect at all. When the

studies were restricted to those with more rigorous research designs, a

majority of the studies actually showed negative effects of

desegregation on race relations.

Some of the reasons why school desegregation might have harmful

effects on race relations is shown in An important new study of the

Indianapolis schools by Professor Martin Patchen.[9] He found that white

high school students experienced more unfriendly actions from black

students than vice versa, although a majority of students of both races

(8] Nancy.St. John, School Desegregation: Outcomes for Children,
New York, C. Wiley & Sons, 1975.

[9J Martin Patchen, Black-White Contact in Schools: Its Social and
Academic Effects, West Lafayette, Inc., Purdue University Press, 1981
(in press). Professor Patchen does not take a position for or against
mandatory busing in this study.
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described relations as "fairly" or "very" friendly. For example, during

one semester 58 percent of white students reported attempts by black

students to extort money; 55 percent report being blocked in the hallway

by black students; and 51 percent experienced threats of harm by black

students. The same percentages for black students, reporting unfriendly

actions from white students, are 11 percent, 26 percent, and 16 percent,

respectively.

Professor Patchen notes that these acts of aggression were not

necessarily racial in purpose; black students tended to report more

aggression towards both black and white students. For example, 34

percent of the black students reported hitting a white student first,

but 33 percent of the black students also reported hitting a black

student first. The comparable figures for white students are 18 percent

(hitting a black student first) and 22 percent (hitting a white student

first). Thus both races tend to be as aggressive with their own race as

with the other race, but the level of aggression is higher for black

students than for white students.

These findings do not mean that desegregation in general is harmful

to race relations; there are many settings and circumstances in which

racial contact is beneficial. They do underscore the fact that we do not

fully understand the dynamics of racial contact and conflict, and that the

way desegregation is being implemented in schools today may well produce

more damage than benefit.

Finally, we must address the equitability of mandatory busing,

which raises the relationship between the scope of the segregative

violation and the extent of the remedy. In many respects the Supreme
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Court's original failure to adopt conventional methods of assigning

students to schools--such as a neighborhood school policy--was the

critical turning point in the erroneous path to mandatory busing.

In the South, where state-mandated dual schools existed, the

Supreme Court recognized that school violations might have contributed

to housing segregation, and that a neighborhood school policy might then

build upon this presumed segregative effect. Accordingly, the Court was

unwilling to give blanket approval to a neighborhood school policy that

allowed preexisting black and white schools to remain segregated.

Moreover, voluntary transfer plans proved capable of desegregating white

schools but not black schools. Therefore, mandatory busing eventually

came to be viewed as the only way to desegregate black schools. Of

course, in many cities white flight has proven this view wrong, but the

extent of white flight was not anticipated when mandatory busing was

first proposed.

Some social scientists dispute the courts' view that housing

segregation has been influenced significantly by school segregation, and

challenge the legal thesis that, but for school segregation, housing

segregation would be nonexistent or considerably reduced.[10] The most

compelling evidence that housing segregation does not depend on the dual

school system comes from many northern and western cities, where housing

segregation exists without a history of state-mandated school

segregation. Without the legal thesis connecting school and housing

segregation, the courts have little justification for disapproving a

[101 The most comprehensive critique of this thesis appears in a
new book by Professor Eleanor Wolf, Trial and Error, Detroit, Wayne
State university Press, 1981.
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neighborhood school policy.

In northern desegregation cases where state-mandated segregation

does not exist, the mismatch between remedy and violation becomes even

more extreme. In cases like Denver, Omaha, Milwaukee, or Los Angeles,

the courts claim that constitutional violations arise from such policies

as voluntary.transfers, building schools in expanding neighborhoods that

were predominately white or black, gerrymandering attendance boundaries,

allowing optimal attendance zones, and so forth. Some of these policies

do have significant segregative effects; some do not. But there is no

basis whatsoever for assuming that these specific violations are

responsible for the extensive housing segregation that exists in these

districts. The courts rarely design a remedy that merely corrects those

specific violations shown to have segregative effect. Rather, the

courts adopt district-wide mandatory busing, on the implausible grounds

that these specific violations might have had a segregative effect

elsewhere in the district or on housing choices. Again, the

neighborhood school policy is abandoned in these cases, and a remedy is

imposed that produces far greater desegregation than if only the known

violations were remedied.

In citing these studies, I do not mean to imply that social

scientists are in agreement about the lack of educational and social

benefits from desegregation, the possible harmful effects of

desegregation on race relations, or the causes of housing segregation.

These issues are controversial and are still being debated, although the

number of scientists critical of mandatory busing is growing. The heat

of that controversy is best illustrated by a recent report from the
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National Academy of Education, which brought together the views of 18

distinguished experts, including some critical of mandatory busing [11).

According to a New York Times story, the fact that a number of the

panelists opposed mandatory busing delayed its publication and prevented

wide distribution by the U. S. Department of Health, Education, and

Welfare (12).

What I am saying is that studies like the ones cited here raise

more than a reasonable doubt that mandatory busing is an effective

remedy for the past harms of school segregation. In my own opinion, the

evidence overwhelmingly supports the conclusion that mandatory busing

fails as a feasible and equitable policy.

REMEDIES FOR SEGREGATION

My criticism of mandatory busing does not mean that government

agencies should abandon desegregation programs, or that parents and

children should not participate in them. The basic values of America

demand that we work for an integrated society. But those same values

determine the legitimate methods for ending segregation. In the absence

of evidence that mandatory busing works, it is neither just nor

equitable for courts to impose it on those citizens, minority or white,

who oppose it. A court-imposed remedy is stripped of its legitimacy

when the facts show that it is not a remedy after all, What we have,

instead, is improper social reform by the courts, imposing their own

[111 "Prejudice and Pride: The Brown Decision after Twenty-five
Years," National Academy of Education, U.S. Department of HEW, 1979.

[12) Gene I. Naeroff, "Delay by HEW in Issuing Report on Desegrega-
tion is Questioned," New York Times, May 23, 1979.
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view of how the schools should be run.

I am sure that many of the facts and ideas I have discussed so far

are not entirely new to the Committee. The difficult issue for Congress

may not be deciding that school busing has failed, but rather finding a

way to change the policy. While a constitutional amendment is one

obvious suggestion, it might not be the easiest or quickest way to

resolve the issue. Because busing cases occur at different times in

different states, it might be hard to find a single time when three-

fourths of the state legislatures feel sufficiently motivated to approve

an amendment.

Obviously, the simplest solution would be for the Supreme Court to

change the policy. There are several Justices (cited above) who want a

complete review of the policy. But the Court's recent decisions on

Columbus and Dayton suggest that the majority is not ready to abandon

mandatory busing. Like your colleague, Senator Moynihan, I believe that

the Supreme Court will eventually correct its mistake. (13] But if it

takes the Court as long to correct this mistake as it did to correct its

separate-but-equal policy, nearly 60 years, our public schools may never

recover.

There are many legal scholars who claim the courts became involved

in school segregation remedies only after legislative bodies had failed

to act. If so, perhaps it is time once again for Congress to act, and

to insist that Congress, not the courts, should design feasible remedies

to be used for Constitutional violations by schools. What we need is a

113) Daniel Patrick Moynihan, "What Do You Do When the Supreme
Court is Wrong," The Public Interest, No. 57, Fall, 1979.



39

division of power now recognized in other branches of law, where

legislatures set the types and ranges of penalties for various

infractions, and the courts decide whether an infraction has occurred

and select the specific penalty to be imposed.

The Congress has passed 14th amendment legislation before, such as

the Equal Educational Opportunities Act of 1974, but it has not been

effective. The reason is that this type of legislation does not

confront the division of power issue directly, and in fact usually

contains sections allowing the courts to ignore the legislation when

enforcing the 14th amendment. There are several strategies that might

improve upon these past efforts.[14)

First, the Congress might commission studies to consolidate

evidence showing the feasibility of various types of remedies for school

segregation. This evidence can serve as findings of fact to support new

legislation.

Second, new legislation should represent an affirmative step to

acknowledge the existence of constitutional violations and to address

the need for feasible remedies, rather than legislation that simply

opposes mandatory busing. Such remedies as voluntary transfers,

neighborhood school policies, special magnet schools, and compensatory

programs might be listed as acceptable remedies; mandatory busing to

non-neighborhood schools could be prohibited. The legislation should

tailor the remedy to fit actual violations; existence of violations

[14) Some of these ideas were influenced by discussions with Donald
Lincoln, of Jennings, Engstrand, and Henrikson, San Diego; and Professor
Mark Yudof, University of Texas Law School, Austin; but the author ac-
cepts full responsibility for them.
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affecting some schools should not be used as a "trigger" to impose a

district-wide desegregation plan.

Third, and most important, rather than exempting courts from using

the Congressional remedy law, new legislation should require the court

to use remedies approved by Congress. Although I am not an attorney,

some constitutional experts argue that Congress can regulate the

appelate jurisdiction of the federal courts under Article III, Section 2

of the Constitution. Such authority might be the basis for legislation

allowing the courts to decide the existence of school violations and to

select appropriate remedies, but also limiting the courts to those

remedies approved by Congress.

There are likely to be arguments over whether Congress currently

has authority to regulate remedies for 14th amendment violations. But

these arguments will miss the essential point. At its foundation, the

busing crisis amounts to excessive intervention by the courts to

eliminate the neighborhood school policy. If the Congress devises a

fair and reasonable division of powers for enforcing the 14th amendment,

and the Supreme Court declares the law unconstitutional, then Congress

has a very strong case to take to the public. If it comes to that

point, there may well be sufficient popular support for a constitutional

amendment to guarantee a reasonable division of powers for 14th

amendment violations, and to guarantee an end to mandatory busing.

Thank you for your attention.



41

40

Table 1

RACIAL COMPOSITION OF MINORITY SCHOOLS
IN THE LOS ANGELES BUSING PLAN, FALL 1980

Number of Schools, Based on

Resident Actual
Percent Enrollment Enrollment
White Before Busing After Busing

0- 19% 35 14

20 - 29% 12 12

30- 39% 2 14

40+ % 0 9

aData supplied by the Los Angeles school district.

Figure 1

WHITE LOSS RATES DUE
TO MANDATORY BUSING PROGRAMS

IN SELECTED CITIES

Taken from David J. Armor, "White Flight and the
Future of School Desegregation", in Stephan and Feagin,
School Desegregation, New York, Plenum, 1980. Cities
are those with at least 20 percent minority in 1968,
suburban development outside the district, and that
began busing by 1975.
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* ACTUAL AND PROJECTED WHITE LOSS RATES FOR NORTHERN SCHOOL
DISTRICTS WITH COURT-ORDERED MANADTORY DESEGREGATION
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Figure 2

PERCENT OF WHITE
STUDENTS IN PRIVATE SCHOOLS

IN SELECTED CITIES WITH
MANDATORY BUSING

Note: Mandatory busing began in 1978 in Los Angeles
and Seattle; 1975 in Louisville-Jefferson County;
and 1974 in Boston.



PERCENT OF ALL WHITE STUDENTS IN PRIVATE SCHOOLS Figure 2

50.

40.

Boston

PERCENT

0

Louisville
Jefferso ICuta

:f ~Seat tle

1971 1972 1973 1974 1975 1976 1977 1978 1979 1980

aMecropolitan plan YEAR

!



46

Figure 3

READING ACHIEVEMENT CHANGES
IN PASADENA AFTER BUSING:

FIRST GRADE COHORT

Note: Grades 1 to 3 were tested with the Cooperative
Primary Test; Grade 4 was tested with the CTBS.
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PASADENA READING ACHIEVEMENT OiANGES AFTER BUSING
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RESEARCH REPORT

The Evidence on Busing

DAVID J. ARMOR

T he legal basis of the national policy of integration-and of the
school busing issue today-is the declaration of the Supreme

Court In 1954 that
" to separate (black children] from others of similar age and qualifications

solely because of their race generates a feeling of inferiority as to their
status in the community that may affect their hearts and minds in a way
unlikely ever to be undone.

Few decisions of the Court have provoked so much controversy for so
long, or have had so much impact on the way of life of so many per-
sons, as the case of Brown v. the Board of Education of Topeka, where
this doctrine is stated. Policy makers have used it to restructure po-
litical, economic, and social institutions. Groups have rioted and states

Rarely can an unpublished academic article have attracted as much
attention and publicity as has this analysis of busing. Professor
Armor, a sociologist who specializes in research methods and social
statistics, played a leading role in research on the Boston METCO
study, which was one of the earliest evaluations of the effects of bus.
ing on black students. In this article he reports the detailed findings
of that study plus those of several other comparable studies. While
his nuiauscript was being copy-edited in our office, its findings were
being "reported" in the national press (e.g., New York Times, Wash-
ington Post, Boston Globe), and they have even been denounced
publicly by critics twho have ncwer seen the results of the studies
tlicinselves. We are publishing the full text of this academic article
-- all the graphs, footnotes, and references are included at the end
-because we think that, in so controversial a matter as busing, it
Is important to be as precise as possible, even at the risk of ped.
antry. Inevitably, findings such as those of Professor Armor give rise.
not only to public but also to scholarly controversy. In our next issue
we shall print comments on Professor Armor's article by other scholars.
-Editors
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have divided over actions, direct and indirect, that have flowed from
this ruling. And social scientists have pro~tdly let it stand as a premier
hxiom of their field--one of the few examples of a social theory tlat
found its way into formal law.

Few persons, perhaps, know of the rolt- played 1)), the social sciences
in helping to sustain the forces behind desegregation. It would be an
exaggeration to say they are responsible for the busing dilemmas
facing so many communities today, yet without the legitimacy pro-
vided by the hundreds of sociological and psychological studies it
would be hard to imagine hov the changes we arte witnessilg could
have happened so quickly. At every step-fromk the 1954 Supreme
Court ruling, to the Civil Rights Act of 1964, to the federal busing
orders of 1970-social science research findings have be,'n inextricably
interwoven with policy decisions.

And yet, the relation between social science and public policy con-
tains a paradox in that the conditions for adequate research are often
not met until a policy is in effect, while the policy itself often cannot
be justified until supported by the findings of science. In consequencvt,
the desire of scientists to affect society and the d,,sire of policy makers
to be supported by science often lead to a relation between the two
that may be more political than scientific. Further, this can mnenal that
the later evaluation research of a social action program may undo the
very premises on which the action is based-as is time case soi iewhat
in the Coleman Report on the, effect of schools oi achievement. There
are obvious dangers for both social science ald public policy inl this
paradox. There is the danger that important and significant programs
-which may be desirable on moral grounds-may be halted when
scientific support is lacking or reveals unexpected consvqutmnces. eon-
versely, there is the danger that important research may )e stopped
when the desired results are not fortheouing. 'll( current controversy
over the busing of schoolchildren to promote integration affords a
prime example of this situation.

The policy model behind the Supreme Court's 1954 reasoning-and
behind the beliefs of the liberal public today--was based in part on
social science research. But that research did not derive from the con-
ditions of induced racial integration as it is being carried out today.
These earlier research designs were "ex post facto--i.e., comparisons
were made between persons already integrated and individuals in
segregated environments. Since the integration experience occurred
before the studies, any inferences about the effects of induced integra-
tion, based on such evidence, have been spetculative at best. With the
development of a variety of school integration programs across the
country there arose the opportunity to conduct realistic tests of the
integration policy model that did not suffer this limitation. 1Thilt it
may have other shortcomings, this research suffers neither tilt artificial
constraints of the laboratory nor the causal ambiguity of the cross-
sectional survey. Th.,. intent of this essay is to cxplorc solm. of this
new research and to interpret the filldings. what we will do. first. is
to sketch the evolution of the social scit-tice model which becaillt the
basis of public policy, and then review a number of tests of this ,.odel



50

as revealed in recent social science studies of induced school integra-
tion and busing.

'The Integration Policy Model: Stage I

The integration model which is behind current public policy is
rooted in social science results dating back to before World War II.
The connections between segregation and inequality were por-
trayed by John Dollard (1937) and Gunnar Myrdal (1944) in the
first prestigious social science studies to show how prejudice, discrimi-
nation, segregation, and inequality operated to keep the black man in
a subordinate status. Myrdal summarized this process in his famous
"vicious circle" postulate: White prejudice, in the form of beliefs about
the inferior status of the black race, leads to discrimination and seg-
regation in work, housing, and social relationships; discrimination
reinforces social and economic inequality; the resulting inferiority
circles back to solidify the white prejudice that started it all. The
vicious circle theory was the integration policy model in embryonic
form.

Along with these broad sociological studies there also appeared a
number of psychological experiments which were to play a crucial
role in the policy decisions. The most notable were the doll studies of
Kenneth and Mamie Clark (1947). They found that preschool black
children were much kss likely than white children to prefer dolls of
their own race. Though this tendency tapered off among older children,
the Clarks concluded that racial awareness and identification occurred
at an early age and that the doll choices suggested harmful and lasting
effects on black self-esteem and performance. Other studies confirmed
these early findings (Proshansky and Newton, 1968; Porter, 1971).
These studies added a psychological dynamic to explain the operation
of the vicious circle: Prejudice and segregation lead to feelings
of inferiority and an inability to succeed among the blacks; these
sustain inequality and further reinforce the initial white prej-
udice. In other words, segregation leads to serious psychological
damage to the black child; that damage is sufficient to inhibit the kind
of adult behavior which might enable the black man to break the
circle.

How could the circle be broken? This question plagued a genera-
tion of social scientists in quest of a solution to America's race prob-
lems. Of a number of studies appearing after the war, two which
focussed upon the effects of segregation and integration upon white
r',,., .',tt;t,,deq had especial impact. The first was a section of Samuel
Stouffer's massive research on the American soldier during World War
11 (1949). Stouffer found that white soldiers in combat companies
with a black platoon were far more likely to accept the idea of fighting
side by side with black soldiers than were white soldiers in non-
integrated companies. The second was the study by Morton Deutsch
and Mary Evans Collins (1951) of interracial housing. Comparing
residents of similar backgromds in segregated and integrated public
housing projects, they found that whites in integrated housing were
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and to have positive attitudes towards blacks in general than were
whites living in the segregated projects. Though neither of these
studies could ascertain the beliefs of these individuals prior to inte-
gration, neither author had reason to believe that the integrated
whites differed from the segregated whites before the former's ex-
pericnce with blacks. They concluded, therefore, that the positive
results were due to the effect of interracial contact and not to prior
positive belief.

The culmination of this research was Cordon Allport's influential
work, The Nature ol Prejudice (1953). Using the work of Stouffcr,
Deutsch and Collins, and others, he formulated what has come to be
known as the "contact theory":

Contacts that bring knowledge and acquaintance are likely to engender
sounder beliefs about minority groups.... Prejudice. . . may be reduced
by equal status contact between majority and minority groups in the pur-
suit of common goals. The effect is greatly enhanced if this contact is
sanctioned by institutional supports (i.e., by law, custom, or local atmos-
phere), and if it is of a sort that leads to the perception of common
interests and common humanity between members of the two groups.

The clear key to breaking the vicious circle, then, was contact. By
establishing integrated environments for black and white, white prej-
udice would be reduced, discrimination would decline, and damaging
effects upon the black child's feelings and behavior would be reduced.

While the Supreme Court based its 1954 decision upon the narrower
relationship between legally sanctioned segregation and psycho-
logical harm, it is clear that the modus operandi by which the damage
would stop is implied by the contact theory. Vith the 1954 decision,
then, contact theory becanie an officially sanctioned policy model,
and the Southern public school systems became prime targets for its
implementation.

The Integration Policy Model: Stage It

In the eyes of the Northerner, segregation had always been a South.
em problem. The Supreme Court's action at first reinforced this belief,
since state-sanctioned school segregation was rare outside the Sotith.
But events in the 1960's changed this for good. While the modern civil
rights movement began in the South, its zenith was reached in the
March on Washington in the late summer of 1963. Organized to
dramatize the failure of court action to end segregation in the South,
the March brought together 250,000 persons in the most impressive
organized protest meeting in the history of the United States. and
showed President Kennedy and the Congress the deep and massive
support for anti-discrimination legislation.

The Congress answered this appeal by passing the Civil Rights Act
of 1964, the strongest such act since the Reconstnction period. The
Act included strong sanctions against discrimination in education.
employment, housing, and voting (the last supplemented b v the Vot-



52

11% l |igli.s rktt U1 IJU)), dim %Ji% 1 L LIt a U L %,d %$0 bisl 4aaAIi.u ", uaI
South, it also set standards that could be used against de facto segre.

, gation in the North (for example, the Title VI provisions directed the
withholding of fedcrl funds frnm localities which intentionally main-
tain segregated schools-and this has recently been applied to the
city of Boston). Equally important, it set in motion a social science
study that was to have an immense impact upon public policy in the
North as well as the South. As part of the Act, the Congress commis.-
sioncd the United States Office of Education to conduct a survey
"concerning the lack of equal educational opportunities for indi-
viduals by reason of race, color, religion, or national origin in public
educational institutions at all levels in the United States... ." Sociolo-
gist James Coleman was selected to head a team to design and con-
duct the survey.

The Coleman Report (1966), as it has come to be known, contained
striking evidence of the extent of school segregation not only in the
South but in all parts of the country. While the South was more

.segregated than the North, fully 72 per cent of black first graders in
the urban North attended predominantly black schools. The report
also confirmed one of the basic assumptions of the Stage I model:
that black students performed poorly compared to white students.
Using results from a variety of achievement tests, Coleman reported
that throughout all regions and all grade levels, black students ranged
from two to six years behind white students in reading, verbal, and
mathematics performance. Equally, black students were shown to
have lower aspirations, lower self-esteem about academic ability, and
a more fatalistic attitude about their ability to change their situation.

The Coleman study, however, also reported some findings that sur-
prisingly were not in accord with the early model. For one thing, black
children were already nearly as far behind white children in academic
performance in the first grade as they were in later grades. This raised
some question about whether school policies alone could eliminate
black/white inequalities. Adding to the significance of this Ending
were the facts that black and white schools could not be shown to
differ markedly in facilities or services, and that whatever differences
there were could not be used to explain the disparities in black and
white student achievement. This led Coleman to conclude that

schools bring little influence to bear on a child's achievement that is
independent of his background and general social context; and this very
lack of an independent effect means that the inequalities imposed on
children by their home, neighborhood, and peer environment are carried
along to become the inequalities [of their adult life].

While the findings about segregation and black/white differences
have been widely publicized and largely accepted, this concluding
aspect of Coleman's findings has been ignored by educational policy
makers. Part of the reason may derive from the methodological con-
troversies which surrounded these findhigs (e.g., Bowles and Levin,
1968), but the more likely and important reason is that the implica-
tions were devastating to the rationale of the educational establish-
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nent ui its neavy inves$llent I bel u iteiIuniLliuve jitogiailt|s jur Lie
culturally deprived; the connection between public policy and social
science does have its limitations.
1 We must return to the policy makers one more time for an important

Input into the final policy model. In 1965, President Johnson requested
the United States Commission on Civil Rights to conduct an investiga-
tion into the effects of de facto segregation in the nation and to make
recommendations about how it might be remedied. He expressed
hope that the findings "may provide a basis for action not only by
the federal government but also by the states and local school boards
which bear the direct responsibility for assuring quality education."
The Commission recommendations, in its 1967 volume entitled Racial
Isolation in the Public Schools, constitute the most comprehensive
policy statement to date on the subject of school integration; it is the
policy which is, indeed, being followed by many states and local
school boards throughout the country.

Using data from the Coleman study and several other original
studies prepared for the Commission, the report concluded that

Negro children stiffer serious harm when their education takes place in
public schools which are racially segregated, whatever the source of
such segregation may be. Negro children who attend predominantly
Negro schools do not achieve as well as other children, Negro and white.
Their aspirations are more restricted than those of other children and
they do not have as much confidence that they can influence their own
futures. When they become adults, they are less likely to participate in
the mainstream of American society, and more likely to fear, dislike, and
avoid white Americans. The conclusions drawn by the U.S. Supreme
Court about the impact upon children of segregation compelled by law-
that it "affects their hearts and minds in ways unlikely ever to be undone"
-applies to segregation not compelled by law.

To remedy this situation, the Commission recommended that the
federal government establish a uniform standard for racial balance
and provide financial assistance to states that develop programs to
meet the standard. The Commission did not recommend a precise
standard, but it did suggest that the standard be no higher than 50
per cent black in any single school. Likewise, the Commission did not
specifically recommend that busing be the method whereby integra-
tion is accomplished. But the realities of residential segregation in
many cities throughout the nation offered little alternative to the use
of busing if these integration standards were to be attained.

T his, then, became the basis for the integration policy model as
applied to public schools. While the implementation of racial

balance programs has differed from one locality to the next, the un-
derlying rationale of all these programs is similar to that first form-
ulated by the Supreme Court and extended by the Civil Rights Com-
mission. The full policy model may be summarized as follows: The
starting point is white prejudice consisting of stereotyped beliefs
about black people These beliefs lead to discriminatory behavior in
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employment, housing, schooling, and social relationships in general.
Discrimination in turn leads to social and economic inequality on the
one hand, and segregation on the other hand. Inequality and segrega-
tion are mutually reinforcing conditions, reflecting not only the judicial
doctrine that separation is inherently unequal, but also the social re-
ality that segregation of a deprived group can cut off channels and
networks that might be used to gain equality. Segregation and in-
equality combine to cause psychological damage in children resulting
in lower achievement, lower aspirations, and less self-esteem. As
the child grows older, this dalnage leads, on the one hand, to further
social and economic inequalities in the form of inadequate education
and inferior jobs and, on the other hand/to black alienation, prejudice,
and hostility towards whites. This in turn leads to increased white
prejudice (the vicious circle) and a general polarization of race rela-
tions. Given these cause and effect relations, the elimination of seg-
regation in schooling should act as a countervailing force for black
students by increasing achievement, raising aspirations, enhancing
self-esteem, reducing black/white prejudices and hostility, and en-
abling black students to find better educational and occupational
opportunities. It then follows that social and economic inequali-
ties would be lessened and the vicious circle would be bent if not
broken.

It must be stressed that this model is construed from public policy.
While many of the causal relationships assumed in the model are,
indeed, based on many years of scientific research in psychology and

-. sociology, it is doubtful that any two specialists in the field of race
relations would agree on all of the components of the model. Be that
as it may, it is more to the point to stress that we are not setting out
to test the full model. We are specifically interested in those aspects
of the model that postulate positive effects of school integration
for black students; namely, that school integration enhances black
achievement, aspirations, self-esteem, race relations, and opportuni-
ties for higher education. Ve do not have data on the effects of inte-
gration on adults, nor on the effects of other types of integration, such
as neighborhood housing, employment, and other forms. More im-
portant, the school integration programs we review here have two
important characteristics in common that may limit generalizability.
First, they are examples of "induced" integration as opposed to
"natural" integration. Induced integration is brought about by the
decision of a state or local agency to initiate a school integration pro-
gram (sometimes voluntary, sometimes mandatory), rather than by
U,, ,,u.a" pluo:is \hLrby a blaku f.1ily makes an individual
decision to relocate in a predominantly white community. Second,
all of these programs have had to use varying amounts of busing to
accomplish integration. This makes it difficult to separate out the
potential effects of busing, if any, from the integration experience
pcr se. In other words, we will be assessing the effects of induced
school integration via biasing, and not necessarily the effects of inte-
gration brought about by the voluntary actions of individual families
that move to integrated neighborhoods. This is a more limited focus,



55

is precisely the policy model that has been followed (or is being con.
sidered) in many communities throughout the country.

The Data

Many of the cties which desegregated their schools to achieve a
racial balance h~ve conducted research programs to evaluiate the
outcomes of desegregation. It is from these studies that we can derive
data to test the. school and busing hypotheses stemming from the
integration policy model. Since the evaluations were conducted in.
dependently, the variables studied and the research designs differ
from one study to the next, and the quality of the research and the
reports varies considerably. Accordingly, we have been selective in
choosing studies to include in our analysis. Our choices have been
guided by two considerations: 1) A study must employ a longitudinal
time-span design, with thesame tests administered at different times
during the integration experience so that actual changes can be
assessed; and 2) a study must have a control group for comparison
with integrated black students. The ideal control group, of course,
would consist of black students who arc identical to the integrated
students in every way except for the integration experience. Since
su6h studies are rare, an "adequate" control group for our present
purposes is either a group of non-bused black students who are
reasonably comparable to the bused black students, or a group
of white students in the same school as the bused black students.
In the latter case, the effects of integration arc revealed in the
changes in the black/white differential for the measure in ques-
tion.'

The data we will use can be classified into two parts. The first part
consists of findings from a study of Boston's METCO program, for
whose research design, execution, and analysis we are partly respon-
sible (Walberg, 1969; Armor and Genova, 1970).2 The data are mnore
complete and offer a more thoroughgoing test of the policy model
than many other studies we have seen. The METCO program buses
black students of all age levels from Boston to predominantly white
middle-class schools in the suburbs. Approximately 1500 black stu-
dents and 28 suburban communities have participated since the
program began in 1966; the study from which our data will be taken
covers the period from Oct6ber 1968 to May 1970. The study used
a longitudinal design that called for achievement testing for all stu-
dents and a questionnaire for the junior and 'senior high students in
three waves: the first at the beginning of the school year in October
1968; a second in May 1969; and a third in May 1970. (For a variety
of reasons, the achievement testing was not done for the third
wave.) The questionnaire covered several areas, including aca-
demic performance, aspirations and self-concept, relations with
and attitudes toward white students, and attitudes toward the
program.

The METCO study also included a small control group consisting

BEST AVAILABLE COPY



56

The fact that the siblings were from the same families as the bused
students means that there is an automatic control for social class and
other tangible and intangible family factors. Since the high applica-
tion rate ustilly prevented the busing program from taking more
than one applicant per family, we had reason to believe that the con-
trol students would not differ substantially from the bused stu-
dents along the important dimensions of ability, aspirations, and
so forth. This belief is confirmed by the findings presented in the
next section.

In addition to the data for black students, there are also data from
a single cross-sectional study done in the spring of 1969 to assess the
impact of the prograin on white sophomores in eight of the subur-
ban schools (Uscem, 1971 and 1972), We will cite some of the find-
ings from the Useem study whenever such comparisons seem rele-
vant.

The second part of the data comes largely from reports on integra-
tion programs in four other Northern cities throughout the country.4

In 1964, White Plains, New York, closed down one racially imbal-
anced inner-city elementary school and began busing the children
to predominantly white iner-city schools; the study we cite covers
a two-year period from 1964 to 1966 (White Plains Public Schools,
1967). In Ann Arbor, Michigan, there was a similar pattern: A
racially imbalanced elementary school was closed in 1965 and the
students were bused to predominantly white schools; the study covers
a one-year period with a three-year follow-up (Carrigan, 1969). A
program in Riverside, California, followed a graduated program of
closing its racially imbalan.ed elementary schools and integrating
its predominantly white schools; the program began in 1965 and the
study covers a five-year pt(riod (Purl and Dawson, 1970; Gerard and
Miller, 1971). The fourth program, Project Concern, is similar to
MIETCO. Elementary school children from two inner cities (Hart-
ford and New Haven, Connecticut) are bused to suburban schools
in surrounding towns; this program began in 1966-the studies
selected cover two years for Hartford (lahan, 1968) and one year
for New Haven (Clinton, 1969). In addition to these five major
studies, we will also refer at certain points to studies of other inte-
graion programs that seem relevant. One such study is an evaluation
of A Better Chance (ABC), a program which places high-ability
black students in white preparatory schools in the Northeast (Perry,
1972).. This evaluation research used techniques and instruments
similar to those used in the METCO study; therefore comparisons
W;, ABC u,," be ziuac vwdid than cuomparisons with some of the
other studies.

To test the integration policy model we can group our findings
under five major headings-the effects of busing and integration on:
(1) academic achievement; (2) aspirations; (3) self-concept; (4)
race relations; and (5) educational opportunities. In addition, we
will examine a sixth area, program support. In each case, we shall
compare used students with the control groups to assess those
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integration.

The Findings: Achievement

None of the studies were able to demonstrate conclusively that
integration has had an effect on academic achievement as measuredd
by standardized tests. Given the results of the Coleman study and
other evaluations of remedial programs (e.g., Head Start), ni1y
experts may not be surprised at this finding. To date there is no
published report of any strictly educational reform which has been
proven substantially to affect academic achievement; school integra.
tion programs are no exception.

The changes in reading achievement for elementary and secondary
students in the METCO program are shown in Figures 1 and 2. For
the elementary students, the grade-equivalent gains for bused third
and fourth graders after onle year are somewhat greater than those
for the control group (.4 to .3), but this is not a statistically significant
difference. For grades 5 and 6 the situation is reversed the control
group outgailed tihe bused group (.7 and .5), but again the (liffer-
ence is not significant. We can see that the control group is somewhat
higher initially for both grade levels, but this difference, too, is not
significant,

In the case of high school students, the bused group scores some-
what higher than the control groups initially (but not significantly
so).- Nonetheless, the gain scores present no particular pattern. While
the bused junior high students increased their grade-equivalhnt score
from 7.5 to 7.7, the control group improved front 7.4 to 7.5; the bused
gain is not significantly different from that for the control group. For
senior high students the effect is reversed; the control students gain
more than the bused stidtnts (9 percentile points compared to 4
points), but again the gains are not statistically significant for either
group.

The results for reading achievement are substantially repeated in
a test of arithmetic skills; the bused students showed no significant
gains in arithmetic skills compared to the control group, and there
were no particular patterns in evidence.

The White Plains, Ann Arbor, and Riverside studies also found no
significant changes in achievement level for bused students in the
elementary grades when comparisons were made with control groups.
Although the White Plains report did show some achievement gains
among the bused students, these were not significantly different,
statistically, from gain scores of inner-city black students in 1960.
Moreover, when comparisons were made with white students in the
integrated schools, the black/white achievement gap did not diminish
during the period of the study. The Ann Arbor study compared bused
black student gains to white gains and to black student gains in a
half-black school- The bused students did not gain significaintlv
more than the blacl: control group, nor did their gains diminish the
black/white gap in the integrated schools. On the contrar, a follo -
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up doi,- three years later showed that the integrated black students
were evc.i further behind the white students than before the integra-
tion project began." The liverskle study compared minority students
(black andl MexicanI-Ainrican) who had been integrated for differ-
ing number of years with the city-wide mean (which consisted of
about 85 per cent white students). The minority/white gap had
not diminished for fourth graders who had been integrated since
kindergarten; the gap in 1970 was as great as it was in 1965 when
the program began (Purl and Dawson, 1971). Similar results oc-
curred for minority pupils at other grade levels with differing nuni-
bers of years in the integration program.

Studies in the fifth program, Project Concern, showed mixed re-
sults. A study of the Hartford students compared bused black stu-
dents who received special supportive assistance with non-bused
inner-city black students (Mahan, 1968). (Although two separate
one-year periods were covered, problems with missing data allow
valid comparisons for only one full academic year, fall 1967 to spring
1968). The bused students showed significant IQ gains only in grades
two and three; the gains in kindergarten and grades one, four, and
five were either insignificant or, in two cases, favored the control
group. In a study of New Haven students, second and third grade
students were randomly assigned to bused and non-bused conditions
and were given reading, language, and arithmetic tests in October
1967 (when the busing began) and again in April 1968.(Clinton,
1969). Of the six comparisons possible (three tests and two grades),

-only two showed significant differences favoring the bused students.' 0
While none of these studies are flawless, their consistency is strik-

ing. Moreover, their results arc not so different from the results of
the massive cross-sectional studies. An extensive reanalysis of the
Coleman data showed that even without controlling for social class
factors, "naturally" integrated (i.e., non-bused) black sixth-grade
groups were still one and one-half standard deviations behind white
groups in the same schools, compared to a national gap of two
standard dev'iations (Armor, 1972). This means that, assuming the
Coleman data to be correct, the best that integration could do would
be to move the average black group from the 2nd percentile to the
7th percentile (on the white scale, where the average white group is
at the 50th percentile). But the social class differences of integrated
black students in the Coleman study could easily explain a good deal
of even this small gain. Other investigators, after examining a num-
ber of studies, have corne to similar conclusions (St. John, 1970).

While there are no important gains for the METCO group in
standardized test scores, there were some important differences in
school grades (See Fig. 3). Even though the bused secondary school
students have somewhat higher test scores than the control group,
the bused group was about half a grade-point behind the control
group in 1969, and the bused students dropped even further behind.
by 1970."t The average control student is able to maintain a grade
average at above a B- level in the central city, while the average
bused student in the suburbs is just above a C average. Although it is"
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not shown In the Nigue, ijoi me % %is , .....
average white student acOdedlic grade average (i.e., exchiding iion-
academic courses-an exclusion not made for tile black students) at
about 2.45, or between a B- and C+ average.

Again, if we take into account the Coleman findings, we should
not be too surprised. Since black students of the same age are. on
average, behind white students in all parts of the country with respect
to academic achievement, we should expect their grades to fall when
they are taken from the competition in an all-black school to the com.
petition in a predominantly white school. In addition, the bused stu-
dents may not be adequately prepared for this competition, at least
in terms of the higher standards that may be applied in the submban
schools.

Aspiration and Self-concept

In the METCO study we found that there were no increases in
educational or occupational aspiration levels for bused students (see
Figs. 4 and 5); on the contrary, there was a significant decline for
the bused students, from 74 per cent wanting a college degree in
1968 to 60 per cent by May 1970. The control panel actually increased
its college aspirations over the same period, but this is probably not
a meaningful finding. (The cross-sectional data show a slight decline
for the control group in 1970; this cautions us about our intrprt~ta-
tion ).

At the very least, we can conclude that the bused students do not
improve their aspirations for college. The same is true for occupa-
tional aspirations, and in this case both the bused students and the
controls shove a similar pattern. We should point out, however, that
the initial aspiration levels are already very high; Coleman found
that only 54 per cent of white twelfth graders in the urban North
aspired to college, and 53 per cent expected a professional or tech-
nical occupation. Therefore, even the slight decline we have found
still leaves the bused students with relatively high aspirations com-
pared to a regional norm. Moreover, when achiev-Inent is taken
into account, black students actually have higher aspirations than
white students at similar levels of achievement (Armor, 1967. \Wil-
son, 1967). In this respect, some educators have hypothesized that
integration has a positive effect in lowering aspirations to more realis-
tic levels; of course, others would argue that any lowering of aspira-
tions is undesirable. However, we shall see in a later section that the
METCO students were more likely to start college than the control
group.

Since the other cities in our review included only elenentary stu-
dents, they do not provide data on regular educational or oc'cupa-
tional aspirations. 2 But two of the studies did examine a concept
closely related to aspirations-"inotivation for achievement." Tile
findings of the Ann Arbor and riverside studies corroborate the pat-
tern of high aspirations for black children in both the pre- and pot-
integration periods. In addition, the Ann Arbor researchers concldd
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that'the overly high aspiration of black boys may have been lowered
by the integration experience. The Riverside stud',. on the other
hand, concluded that there were fo significant changes in achieve.
"it-lt motivation.

In the METCO study we also found sonic important differences
with respect to academic self-concept (Fig. 6). The students were
asked to rate how bright they were in comparison to their classmates.
While there were sonic changes in both the bused and control groups,
the important differences are the gaps between the bused students
and controls at each time period. The smallest difference is 15 per-
centage points in 1970 (11 points for the full cross-section), with the
control students having the higher academic self-concept. Again, this
finding makes sense if we recall that the academic performance of
the bused students falls considerably when they move from the black
community to the white suburbs. In rating their intellectual ability,
the bused students may simply be reflecting the harder competition
in s'liburban schools.

Both the Ann Arbor and Riverside studies made much more ex-
tensive inquiry into the realm of self-esteem of black children, al-
though there were no directly comparable data for our academic
self-concept measure. The Riverside study did report that, in a special
test, minority children (black and Mcxican-American) tended to
choose white students more often than black students as "the [ones]
with good grades." While we will not go into detail on the many
other measures used in these studies, we can summarize their findings
briefly as follows: 1) Minority children do tend to have lower self-
esteem before integration, particularly in the later elementary grades;
and 2) integration does not seem to affect the self-esteem measures
in any clearly consistent or significant way.

Race Relations

One of the central sociological hypotheses in the integration policy
model is that integration should reduce racial stereotypes, increase
tolerance, and generally improve race relations. Needless to say, we
were quite surprised when our data failed to verify this axiom. Our
surprise was increased substantially when we discovered that, in fact,
the converse appears to be true. The data suggest that, under the
circumstances obtaining in these studies, integration heightens racial
identity and consciousness, enhances ideologies that promote racial
segregation, and reduces opportunities for actual contact between
the races.

There are several indicators from the METCO study that point to
these conclusions. The question which speaks most directly to the
50 per cent racial balance standard suggested by the Civil Rights
Commission asked: "If you could be in any school you wanted, how
many students would be white?" Figure 7 reports the percentage
which responded in favor of 50 per cent or fewer white students.
While both the control and the bused students started out fairly close
together in 1968 (47 per cent and 51 per cent, respectively), two
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school years later the bused students were 15 percentage points more
in favor of attending non-white schools than the controls (81 per cent
compared to 66 per cent), although the differential change is not
statistically significant. The changes for the controls (both the panel
and the full cross-sections) indicate that the black community as a
whole may be changing its attitudes toward school integration. but
the bused students appear to be changing at a more rapid rate.
Ironically, just as white America has finally accepted the idea of
school integration (Greeley and Sheatsley, 1971), blacks who begiin
experiencing it may want to reject it.

That these changes reflect ideological shifts is supported by Figuircs
8 and 9. The bused students are much more likely to support the idea
of black power than the control students, going from a difference of
11 points in 1969 to 36 points in 1970. We were also able to constnict
a Separatist Ideology Iudex from responses to a series of statements
about black/white relations (e.g., 1. "Most black people should live
and work in black areas, and most whites should live and work in
white areas." 2. "Black and white persons should not interinarry.")
The scores range from 0 (anti-separatist) to 4 (pro-separatist). From
1968 to 1970 the control group barely changes, increasing from 1.4
to 1.5. The bused group, however, changed from 1.4 to ].8-a sta-
tistically significant change of about one half a standard deviation.
This is the clearest indication in our data that integration heightens
black racial consciousness and solidarity.

The changes do not appear to be in ideology alone. From 1969 to
1970 the bused students reported less friendliness from whites, more
free time spent with members of their own race, more incidents of
prejudice, and less frequent dating with white students (Fig. 10).
In other words, the longer the contact with whites, the fewer the
kinds of interracial experiences that might lead to a general improve-
ment in racial tolerance.

To what extent might these changes be a result of negative ex-
periences with white students in the schools? We do not doubt that
there has been considerable hostility shown by certain groups of
white students. Nonetheless, although the evidence is not complete,
what we have indicates that the white students themselves were
negatively affected by the contact. Support for the busing program
was generally high among white sophomores in the eight high schools
studied, especially among middle-class students in the college prepa-
ratory tracks (Useem, 1972). For example, 46 per cent of all students
were "very favorable" to METCO (only 11 per c.nt were "not favor-
able"); 73 per cent felt METCO should be continued; and .52 per
cent agreed that there should be more METCO students (20 lpr cent
disagreed and 27 per cent were not sure). But those students who
had direct classroom contact with bused black students showed Icess
support for the busing program than those without direct Contact.
In fact, the kind of students who were generally the most supportiVe
-the middle-class, ligh-achieving students-showed the largest dt-
cline in support as a result of contact with bused black stidthnts.
This finding is based on cross-sectional data and does not inclieaht'
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a change over time, but it is suggestive of the possibility that a gen.
eral polarization has occurred for both racial groups.

The data from the Ann Arbor and Riverside studies give some
support to these findings, although again there were no directly
comparable measures. ,Moreover, it is unlikely that the concept of
ideology is relevant to elementary students. The Ann Arbor study
included a sociometric t-est, whereby children could indicate how
much they liked each classmate. Black students at all grade levels
suffered a loss of peer status when they switched from a segregated
to an integrated school, although the results were statistically sig-
nificant only for second and third grade girls and fourth and fifth
grade boys. That is, these black children were liked less by their new
white peers than by their previously all-black peers. Also, the level
of acceptance was considerably lower for black students than for
white students. On the other hand, the black students tended to be
more positive about their white peers after integration than they
were about their black peers before integration, although the changes
are not statistically significant.

The Riverside data r'ore clearly support the conclusion that in-
tegration heightens racial identity and solidarity. Data from a test in
which.children rate pictures of faces portraying various ethnic and
racial groups showed that fewer cross-racial choices were made
after integration than before integration. For example, one rating
task required that the children choose the face that they would "most
like for a friend." Both black and white children tended to choose
their own race to a greater extent after one year of integration than
before integration (Gerard and Miller, 1971). The Riverside study
also concluded that these effects were stronger with increasing age;
that is, the cross-racial choices declined more in the later grades than
in the earlier glades.

To avoid any misinterpretation of these findings, we should caution
that the measures discussed here do not necessarily indicate increased
overt racial hostility or conflict. This may occur to some extent in
many busing programs, but our impression based on the METCO
program is that overt racial incidents initiated by black or white stu-
dents are infrequent. The polarization that we are describing, and
that our instninients assess, is characterized by ideological solidarity
and behavioral withdrawal. Our inferences pertain to a lack of racial
togetherness rather than to explicit racial confrontations or violence.
While it is conceivable that a connection may exist between these
ideological shifts and open racial conflicts, such a connection is not
established by the studies reviewed.

There are two other qualifications we must place on the interpre-
tation of these data. First, as of 1970 the majority of the bused METCO
students still supported general integration ideology. Only 40 per cent
of the METCO students would ideally prefer schools with a major-.
ity of black students (compared to 28 per cent of the controls); 60
per cent of METCO students believe that "once you really get to
know a white person, they can be as good a friend as anyone else*
(compared to 78 per cent of the controls); and 58 per cent of
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METCO students do not agree that "most black people should live
and work in black areas, and most whites should live and work in
.white areas" (compared to 71 per cent of the control students).

The main point we are making is that the integration poliv model
predicts that integration should cause these sentiments to iincrcase.
while the evidence shows they actually decrease, leaving the bused
students more opposed to integration than the non-bused students.
Only further research can determine whether this trcd will continue
until the majority of bused students shifts to a general anti-integra-
tion ideology.

Second, group averages tend to obscure important differences be-
tween individual students. While we do not deny the existence of
racial tension and conflict for some students, other students and fani-
lies (both black and white) have had very meaningful relationships
with one another, relationships made possible only through the bus-
ing program. It is very difficult, indeed, to weigh objectively the
balance of benefit and harn for the group as a whole. The mail point
to be made is that a change in a group average does not necessarily
reflect a change in every individual group member.

Lonig-term Educational Effects

In view of the fact that most of the short-tenn measures do not
conclusively demonstrate positive effects of busing in the area of
achievement, aspirations, self-concept, and race relations, it becomes
evn more important to consider possible longer-term changes that
may relate to eventual socio-economic parity between blacks and
whites. Since no busing program has bevn in operation for more than
seven years or so, this area, obviously, has not been studied exten-
sively. There are, however, some preliminary findings on long-term
educational effects. Specifically, two studies have investigated the
effects of integration on college attendance, and some tentative (m-
clusions have emerged.

Seniors from the 1970 graduating class in the METCO program,
as well as the seniors in the 1970 control group, formed samples for
a follow-up telephone interview in the spring of 1972. Approximately
two thirds of both groups were contacted, resulting in college data
for 32 bused students and 16 control group students. The results of
the follow-up are striking and they are summarized in Figure 11.
The bused students were very much more likely to start college than
the control group (84 per cent compared to 58 per cent), but by the
end of the second year the bused students resembled the control group
(59 per cent compared to 56 per cent). In other words, the .IETCO
program seems to have had a dramatic effect upon the impetus for
college, and many more of the bused students actually started soelli'
form of higher education. But the bused drop-out rate was also sub-
stantially higher, so that towards the end of the sophomore year the
bused students were not much more likely to be cnrollhd fiull-time
in college than the control group.

In spite of this higher drop-out rate, the bused students rwe' still



64

enrolled in what are generally considered higher-quality institutions.
That, is, 56 per cent of the bused.students were in regular four-year
colleges, compared to 38 per cent for the control group. An even
greater difference was found for those enrolled in full universities
(which include a graduate school). The figures are 47 per cent and
12 per cent for bused and control students, respectively.

Similar findings emerged from a special college follow.up study
of the ABC program (Perry, 1972). A group of ABC students were
matched with a control group of high-ability black students not in
the ABC program. Since ABC is a highly selective program, the
matching was carried out so that the ABC and control groups had
very similar family backgrounds, socio-econiomic status, and achieve-
ment levels. Approximately 40 matched pairs were followed until
their first year of college (academic year 1971-72). All of the ABC
students entered college, whereas only half of the control group did
so. While it is too early to assess differential drop-out rates, it is very
cleir from the data that even if half of the ABC students drop out
of college, the quality of colleges attended by the ABC students is
considerably higher than those attended by the control group. Of the
matched pairs attending college, two thirds of the ABC students
attended higher-quality institutions.

Neither of these studies is large enough, of course, to draw any
definite conclusions. But there does seem to be some strong evidence
that middle-class suburban or prep schools have an important "chan-
neling" effect not found in black schools. The effect is probably due
to better counseling and better contacts with college reciting of-
ficers. Whatever the reason, black students attending such schools
may have doors opened for them that are closed to students attend-
ing predominantly black schools. Given the lack of positive effects in
other areas, these findings may have great significance for future bus-
ing programs, and further research is urgently needed.

Program Support

Although it is not explicitly part of the integration policy model
we are testing, it seems appropriate to consider the extent of the
support for the busing program among the students and communi-
ties involved. As might be expected from the changes already de-
scril)ed, there was a general decline in the enthusiasm for the METCO
program over time, with the bused students showing greater changes
than the controls: 80 per cent of the bused group said they were "very
favorable" to the program in 1968, compared to 50 per cent by 1970.
Yet we cannot infer from this alone that there is a decline in support
for the program. The drop-out rate in the METCO program is al-
most non-existent in spite of some of the changes we have reported.
The families involved in the program appear to feel that their chil-
dren will get a better medication in the subtirbs in spite of the incon-
venience and the problems. Our (lata indicated that the most im-
portant reason cited by the btised students for being in the busing
program was to receive "a better education." Moreover, this did not
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change as much as many of our other indicators from 1969 to 1970;
88 per cent said this was a "very important" reason in 1969, and S1
per cent indicated the same in 1970. Very few reported that "getting
out of the city" or "more contact with whites" were important rea-
sons for being in the program.

In other words, the justification of the program in th black com-
munity has little to do with the contact-prejudice components of tit
policy model; instead, busing is seen in the context of enlarging
educational opportunities for the black students.

We do not have much systematic data from the white receiving
schools other than those cited earlier (i.e., a sample of white soph.
ornore students was generally supportive of the program in 1969).
It is our impression, however, that most of the 28 communities that
receive METCO students are enthusiastic about the program, and
only a few communities have tuned down the opportunity to par-
ticipate. The other programs reviewed receive moderate to strong
support from the community and participants. In Project Concern
the drop-out rate was only 10 per cent, half of which was due to the
program directors' initiative in withdrawing students. After two .years
of urban-to-suburban busing, nine additional suburban towns chose
to participate and over 1,000 additional elementary school children
were bused to suburban schools. In White Plains both black and white
parents expressed more positive than negative attitudes about inte-
gration, although black parents were more favorable to the program
than white parents after two years of desegregation. In Ann Arbor
the black parents felt more positive toward the program after one year
of desegregated schooling, but the children were slightly less positive
than they were prior to the integration experience. In both groups,
however, support was high; only 20 per cent of each group expressed
negative attitudes toward the program.

Ve must conclude that the busing programs we have reviewed
seem to have considerable support from both the black and white
communities. In most cases, black parents were highly supportive of
the various busing programs. Like the students in our own study,
black parents stressed quality education as the most important bene-
fit of such programs, whereas white parents in receiving schools
tended to stress the experience of coming into contact with other
races. We must point out, however, that none of the programs re-
viewed involved mandatory busing of white students into black com-
munities; cities facing this situation might present a very different
picture of white support. Moreover, it is unlikely that many in the
black community lhve seen the data on achicvcnnt reported here;
much black support may be based upon premises regarding academic
gain which our findings call into question. Whether or not black sup-
port will be affected by such findings remains to be seen.

Social Class and Other Background Factors

Most of the data we have presented so far summnarize the effects
of busing on all students considered as a single group. A question
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might be raised about whether these effects (or lack of same) are
consistent for all students regardlesrof their background. In particu-
lar, it might be hypothesized that social class differences between
black and white students can explain the changes (or lack of changes)
we have reported. We shall briefly indicate the major trends for stu-
dents of differing social class and other characteristics, such as sex
and age level. -

It is difficult to separate race and social class, since black families
as a group tend to be lower thaii white families on most socio-eco-
nomic measures. To the extent that the distinction can be made, how-
ever, no uniquely social class factors have been reported that would
contradict the findings presented so far. The Riverside study selected
a group of white students whose social class scores were less than or
equal to the minority students; achievement test scores of the black
students' were still significantly lower than the low-SES white
students (although the original difference was diminished somewhat;
Gerard and Miller, 1971). For the IETCO data, special analyses
were made of the race relations changes among bused students who
were children of blue-collar as compared to white-collar workers; no
significant differences emerged. What small changes there 'were
usually revealed that the black students from white-collar families
changed more (in a negative direction) than those from blue-collar
families.

There is also the possibility that, contrary to the assumptions be-
hind many school integration programs, some of the predominantly
white schools to which black students arc sent are in fact worse than
the inner-city black schools. In the METCO study there were no
data to examine this issue in detail, but it is our impression that per-
haps only one or two suburbs would approximate the inner-city
socio-economic level. In any event, while there were some differences
from one town to another in the absolute levels of the various mea-
sures, there were no important variations in the changes over time
that appeared to be related to any socio-economic differences in the
communities.

With the exception of achievement test scores, there was some
sex and age differential on various measures both before and after
integration; but there were no important differences in the relative
changes in these groups due to integration. That is, in METCO we
found th at girls generally had a more difficult time adjusting to the
program (reflected in lower program support, stronger separatist
ideology, and less contact with white students). There seemed to be
some important differences in cross-sex, cross-race relationships,
which were better between black boys and white girls than between
white boys and black girls. This situation seems to have left some
black girls with resentful feelings over white girls "stealing their
men." But the amount of interracial contact was small for both
groups, and, more important, the changes in our race relations mea-
sures for bused students were about the same for both boys and girls.
A similar finding emerged for age levels. Younger students were
somewhat more supportive of the program and were more positive
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on the various race relations measures than older students, but the
degree and direction of change were similar for all ages. This was
true for the METCO secondary school data as well as the Riverside
elementary school data.

In sum, while there were sonic over-all differences according to
the sex and age levels of students in busing programs, the effects of
busing on changes (if any) in achievement and attitudes tended to
be uniform for all groups.

t seems clear from the studies of integration programs we have re-
viewed that four of the five major premises of the integration

policy modcl are not supported by the data, at least over the one.
to five-year periods covered by various reports. While this does not
deny the possibility of longer-tenn effects or effects on student char-
acteristics other than those measured, it does mean that the model is
open to serious question.

The integration policy model predicted that achievement should
improve as black students are moved from segregated schools to
integrated schools. This prediction was based in part upon the classi-
cal works of Kenneth Clark and others which argue that, because of
segregation, black students have lower regard for themselves. It was
also based in part upon reanalyses of the Coleman data which
showed that black students achieve less than white students, but
that black students in integrated schools achieve more than black
students in segregated schools. But four of the five studies we re-
viewed (as well as the Berkeley and Evanston data discussed in
footnote 4) showed no significant gains in achievement scores; the
other study had mixed results. Our own analyses of the Coleman data
were consistent with these findings (see Armor, 1972).

Although there were no gains in general standardized achievement
scores that we might attribute to integration, neither were there any
losses for black or white students. Unfortunately, we cannot say thc
same about academic grades of black students. The grades of the
METCO secondary students in suburban schools dropped consider-
ably. We did not measure the bused students' grades before they
entered the program, but the fact that their test scores are somewhat
higher than the control group's offers substantial evidence that this
difference does represent a change. Along with this change we ob-
served a difference in academic self-concept that seems to indicate
that the bused students are aware that they are experiencing more
difficult competition in the suburbs. While we might expect this
result if we believe the Coleman finding of black/white achievement
differences, it does not mean there is no problem. It is possible that
there are psychological consequences of this increased competition
that may be harmful to black children. Being moved from an en-
vironment where they are above average to one in which thev are
average or below may be frustrating and discouraging. It might be
one of the reasons why the bused black students have becomt. Iess
supportive of the program and more suplprtive of black sep.r.ti6I1.

We tested thns latter possibility by examining the rtlttioils.liP
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between support for the Black Panthers and academic grades in our
1970 sample from METCO (see Fig. 12). Consistent with our find.
ings, the bused students are mort favorable to the Panthers than
the control group. But among the bused students we find that the
METCO group which has college aspirations but which has a C
average or bclow stands out clearly as more pro-Panther than the
other groups. In other words, the increased militancy and anti-in-
tegration sentiments among the bused students may arise partly
from the fact that their aspirations remain at a very high level even
though their performance declines to the point where they may
question their ability to compete with whites at the college level. The
fact that this group is proportionally a large one (about 25 per cent
of the total bused group compared to 13 per cent for the analogous
control group) may be an indication of a potentially serious problem.

The integration policy model predicted that integration should
raise black aspirations. Again, our studies reveal no evidence for such
an'effect. Unlike poor achievement, however, low aspirations do not
appear to be much of a problem. The black students in our busing
program seem to have aspirations as high as or higher than white
students. If anything, given their academic records in high school,
these aspirations may be unrealistic for some students. The emphasis
on equality of educational opportunity may be pushing into college
many black students whose interests and abilities do not warrant it.
The fact that only half of the 1970 METCO seniors are still enrolled
in four-year colleges (after over 80 per cent had started) may at-
test to this possibility.

The integration policy model predicted that race relations should
improve as the result of interracial contact provided by integration
programs. In this regard the effect of integration programs seems
the opposite of that predicted. It appears that integration increases
racial identity and solidarity over the short run and, at least in the
case of black students, leads to increasing desires for separatism.
These effects are observed for a variety of indicators: attitudes about
integration and black power; attitudes towards whites; and contact
with whites. The trends are clearest for older students (p' rticularly
the METCO high school students), but similar indications are present
in the elementary school studies as well. This pattern holds true for
whites also, insofar as their support for the integration program de-
creases and their own-race preferences increase as contact increases.

t is this set of findings that surprised us most. Although many re-
cent studies have questioned the meaning of black/white differ-

ences ini achievement and aspirations, to our knowledge there have
been no research findings which challenged the contact theory. The
idea that familiarity lessens contempt has been a major feature of
liberal thought in the western world, and its applicability to racial
prejudice has been supported for at least two decades of social sci-
ence research. It may be true that, under certain conditions, greater
contact will lead to a reduction of prejudicial feelings among racial
or ethnic groups. But the induced integration of black and white
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students as it is being carried out in schools today does not fulfill
the conditions.

In ill fairness to the Allport contact theory, it niist be said that he
placed many qualifications upon it. One major qualification was that
the contact must be made under equal-status conditions. Niany bIe.
havioral scientists might assume that an integration program pre-
sumes equality of status, at least in the formal sense that all races
are treated equally and have equal access to educational resources.
But there is another way to look at status. Integrating black and
white students does very little, in the short term, to eliminate the
socio-cconomic and acadernic status differentials between black and
white students that exist before integration. Therefore, we have to
question whether integration programs for black and white children
fulfill the equal-status conditions as long as socio-economic and
academic inequalities are not eliminated. Allport warned that con-
tact under the wrong conditions can reinforce stereotyped beliefs
rather than reduce them; this may be occurring in our current inte-
gration programs. In other words, the social class differences between
blacks and whites-the differences that integration programs are
supposed to eliminate eventually-may heighten the sense of black
identity and solidarity, leading to an increasing opposition to inte-
gration.

What Allport did not say, but what his emphasis on equtal-status
conditions may imply, is that contact between two groups with strong
initial prejudices may increase prejudice to the extent that stereo-
types are reflected by actual group differences. For black students.
initial stereotypes about white students as snobbish, intellectual, and"straight" may be partially confirmed by actual experience; the same
may be true for white stereotypes of black students as non-intellec-
tual, hostile, and having different values. We might make the sUme
observations about some of the other ethnic and religious conflicts
we s(e in the world today, particularly the Protestant-Catholic con-
flict in Northern Ireland and the Israeli-Arab battles in the Nliddle
East. It is certainly true in these cases that the amount of contact
has not lessened the hostilities; it seems to have heightened them to
dangerous levels in the first place.

W hy has the integration policy model failed to he supported by
the evidence on four out of five counts? How can a set of al-

most axiomatic relationships, supported by years of social science
research, be so far off the mark? Part of the reason may be that the
policy model has failed to taken into account some of the conditions
that must be placed upon contact theory; but we believe that there
may be other reasons as well having to do with (1) inadequate re-
search designs, (2) induced versus "natural" factors, and (3) chang-
ing conditions in the black cultural climate.

Most of the methodological procedures which have been used to
develop various components of the integration policy model art iiot
adequate. The single most important limitation is that thL.v have
been cross-sectior.al desi.-ns. That is, the studies have imcasurt'd
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aspects of achievement or race relations at a single point in time,
with causal inferences being drawn from comparisons of integrated
groups with segregated groups. Such inferences arc risky at best,
since the cross-sectional design cannot control for self-selection
factors. For example, the Coleman study showed that integrated
black students had slightly higher achievement than segregated
students, but it is more than likely that families of higher-achicving
students move to integrated neighborhoods in the first place (for
reasons of social class or other issues involving opportunity). Thus
the cause-and-effect relationship may be the opposite to that sug-
gested by the U.S. Civil Rights Commission report. In the Deutsch
and Collins housing study, which found that integrated whites were
more tolerant of blacks than segregated whites, it is possible that self-
selection factors were operating which led the more tolerant white
persons to choose the integrated housing project in the first place.
It is fair to say that none of the studies before the ones we have
reviewed had an opportunity to study the effects of large-scale
induced integration over a reasonable period of time. Yet this is the
only way the effects of integration can be sorted out from differences
which may originally exist between any two groups of persons.

The second reason for our findings in the race relations realm may
have to do with the relatively contrived nature of current school in-
tegration programs. In all of the programs reviewed, the integration
has been induced by the actions of state or local agencies; it has not
occurred in a more natural way through individual voluntary actions.
The use of busing, the relatively instantaneous transition from an
all-black to an all-white environment, the fact of being part of a read-
ily identifiable group in a new and strange setting, may all combine
to enhance racial solidarity and increase separatist tendencies for
black students. (We might find a very different picture for black
families that move into predominantly white neighborhoods and al-
low their children some time to adjust to the new environment.) On
the other hand, this set of mechanisms would not explain why white
student attitudes in the receiving schools also tended to become less
favorable to black students, as shown in the Ann Arbor, Riverside,
and METCO studies. Moreover, these mechanisms-if they are, in
fact, operating--do not invalidate our evaluation of those current
policies that focus precisely on induced school integration.

T'rhe final major reason why the integration policy model may fail
•.isethat the racial climate has changed drastically in the years since
the Allport work and the Supreme Court decision. The most note-
worthy change, of course, has been in the attitudes of black people.
Although the majority of blacks may still endorse the concept of
integration, many younger black leaders deemphasize integration as
a major goal. Black identity, black control, and black equality are
seen as the real issues, and integration is regarded as important only
insofar as it advances these primary goals. Some black leaders, albeit
the more militant ones, feel that integration might actually defeat
attainment of these goals by dispersing the more talented blacks
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throughout the white community and thereby diluting their power
potential. Integration is also seen as having white paternalistic over.
tones and as the means whereby the white man allays his guilty
conscience while ignoring reform on the really important issues.
Given these sentiments, school integration programs are seen by
blacks not as a fulfillment of the goal of joining white society, but
only as a means of obtaining better educational opportunities, which
would ultimately lead to a more competitive position in the occupa-
tional and economic market.

Integrated schools per se are not the real issue; if schools in the
black community provided education of the same quality as those in
white communities, blacks would not be so interested in busing pro.
grams. In fact, when we asked students in the IETCO program this
question, almost 75 per cent said they would prefer to attend their
own community school if it were as good as the suburban schools. Of
course, it is by no means clear that the suburban schools actually
offer better education. Any improvement in facilities or teacher
quality (the ultimate importance of which is called into question by
the Coleman report) may be counteracted, as our data show, by
stiffer competition and a more hostile and unfriendly student atmos-
phere. Black leaders who view school integration only as a means to
better opportunity must take these other factors into account.

In the context of these new black attitudes, the Allport model may
not be applicable, and contact with white students provided by in-
duced school integration may enhance ideological tendencies towards
separatism. The reality of contact seems to sensitize black students
to the heightened racial identity and separatism that has been grow.
ing in the black community since the late 1960's. The explanation
may be, in part, that the large socio-economic differences between
black and white students are fully recognized only when contact
enables them to witness these differences. The difficulty of bridging
this gap, coupled with the knowledge that they are viewed by whites
as having lower status, leads black students to reject white standards
and relationships. They turn inward, as it were, stressing the unique-
ness and value of their own race, shutting off contact with whites,
and embracing a point of view which endorses separatism as a means
toward preserving and elevating their owvn position. Those black
students not in contact with whites may exhibit some of these ten-
dencies due to the over-all contact with white society, but the lack
of direct contact postpones the problem or avoids it altogether. This
type of "contact-conflict" model may be used to explain the con-
flicts which occur between two different cultural groups which come
into direct contact (e.g., Catholics and Protestants in Northern Ire-
land; Israelis and Arabs in the Middle East). Whether or not it is
applicable on a larger scale, it would fit the data better and would
provide a more realistic model for the school integration case.

It would be a mistake, of course, to view the increased racial
solidarity of black students as a completely negative, finding. The
differences between black and white culture. make a certain .amo,,t
of culture conflict inevitable aind even necessary if ani inltegr.itd
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society is to be realized. In fact, it would be reasonable not to expect
conflict-which always accompanies the contact of two cultures-
only if we did not believe that a distinct black culture exists in
America. Although this belief was held at one time by a large number
of social scientists, it is not so popular today. There is now growing
recognition that a black culture does exist, at least in the eyes of
many blacks, and that this culture stresses values, goals, and be-
havioral patterns that differ considerably from those of the predomi-
nant white culture (Jones, 1972; Metzger, 1971).

Up to this point, we have said little about the one positive finding
of our research, the "chainneling" effect whereby black students who
attend white middle-class schools tend to get into higher quality
colleges (even though they may not finish college at a higher rate
than segregated black students). This finding should be heartening
to those who have believed that integration does provide educational
opportunities not found in inner-city black schools, although the
findfhg must be considered a tentative one since it has been shown in
only two fairly sirall studies. Also, the positive effects are limited to
the college-bound, so that there still may be a question about the
benefits of integration for the non-college-bound black students. And
it may be that the "channeling" effect works only when the number
is relatively small. Nonetheless, this kind of longer-term effect-and
perhaps others as yet undiscovered-may turn out to provide a basis
for certain types of integration plans.

Policy Implications

It is obvious that the findings of integration research programs
have serious implications for policy. Given the* momentum which
has built up over the last few years for the school integration move-
ment, however, it is likely that in some quarters the data we have
presented will be attacked on moral or methodological grounds and
then summarily ignored. In other quarters the data may be met with
rejoicing over the discovery of a club which can be used to beat back
the pro-integration forces. But we hope these extreme reactions will
be avoided and that a more balanced interpretation of our findings
will prevail.

The most serious question is raised for mandatory busing (or in-
duced integration) programs. If the justification for mandatory bus-
ing is based upon an integration policy model like the one we have
tested here, then that justification has to be called into question. The
data do not support the model on most counts. There may be justi-
fications for school integration other than those in the integration
policy model, but then the burden must fall upon those who support
a given school integration program to demonstrate that it has the
intended effects (with no unintended, negative side-effects). It also
must be demonstrated that any such program is at least supported by
the black community.

Ve want to stress this last point. Decisions must be based upon
feelings of the black community as well as the white community.
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Many liberal educators have been so intent on selling integration to
reluctant white communities that they risk the danger of ignoring the
opinion of the black community. While many black leaders favor
school integration, there are also many black persons who would
much prefer an upgrading of schools in their own community. The
recent (March 1972) National Black Political Convention in Gary,
Indiana, condemned mandatory busing and school integration, argii.
ing that such plans are racist and preserve a black minority structure.
These views may not represent the entire black community, but they
are indicative of the complexity and heterogeneity of black political
opinion.' 3 Whether or not a white community wants integration (and
there are obviously many that do not), we must take into account
the feelings of the group on whose behalf integration is advocated.

Although the data may fail to support mandatory busing as it is
currently justified, these findings should not be used to halt voluntary
busing programs. For one thing, we have stressed that tie studies of
integration so far have been over fairly short periods (one to five
years), and there are possibilities of longer-term effects which are
not visible until adulthood (not to speak of effects on characteristics
not measured by the present research). More important, however,
we have tentatively demonstrated one very significant longer-tenn
benefit of integration for college-bound blacks. The "channwling"
effect, if substantiated by further research, could form a substantial
basis for voluntary programs whose focus is upon the college-boind
black student. Even for this subgroup, of course, we have docu-
mented the trend towards separatist ideology. But the gain in edu-
cational opportunity may well outweigh this consequence in the
eyes of the black community, as indeed it does now for programs like
METCO. In fact, some persons will view these ideological changes.
as well as any conflict that may accompany them, as an inevitable
consequence of contact between two diflerenit cultures. If blacks and
whites are ever to live in an integrated culture, they must begin
leading and accepting their differences; and this cannot happen
without contact. If contact engenders a certain amount of racial
friction, many persons will feel the gains from school integration-
both long-term and symbolic-more than make up for it.

T these questions of the symbolic and long-run benefits of induced
school integration, the e. isting studies provide no answer. What

they do show is that, over the period of two or three years, busing
does not lead to significant measurable gains in student achievement
or interracial harmony (although it does lead to the channeling of
black students to better colleges). The available evidence thus indi-
cates that busing is not an effective policy instrument for raising the
achievement of black students or for increasing interracial harmony.
On the other hand, the existing studies do not nile out the possibil-
ity that in the longer run, or in other respects, busing may indeed
prove to have substantial positive consequences.

The available evidence on busing, then, seems to lead to two clear
policy conclusions. One is that massive mandatory busing for putr-
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poses of improving student achievement and interracial harmony Is
not effective and should not be adopted at this time. The other is
that voluntary integration programs such as METCO, ABC, or Proj-
ect Concern should be continued and positively encouraged by sub-
stantial federal and state grants. Stich voluntary programs should be
encouraged so that those parents and communities who believe in
the symbolic and potential (but so far unconfirmed) long-run
benefits of induced integration will have ample opportunity to send
their children to integrated schools. Equally important, these vol-
untary programs will permit social scientists and others to improve
and broaden our understanding of the longer-run and other con-
sequences of induced school integration. With a more complete
knowledge than we now possess of this complicated matter, we shall
hopefully be in a better position to design effective public educa-
tion policies that are known in advance to work to the benefit of all
Americans, both black and white.

Even in voluntary school integration programs, however, our data
indicate that certain steps should be taken which might help alleviate
the problems of achievement and race relations. Wholesale integra-
tion without regard to achievement levels of white and black stu-
dents can lead to potentially frustrating experiences. Some selectivity
might be desirable so that both groups reflect a Similar achievement
capacity. Although a certain amount of racial problems may be in-
evitable, full education of both groups about the possibilities and
causes of differences might ameliorate the kind of polarization that
would endanger the program.

One must also consider the possibility that other types of integra-
tion programs may be more successful. We have said since the outset
that our data do not necessarily apply to neighborhood integration
brought about by the individual choice of black families. It is possible
that such programs would be more successful over the long run, at
least in terns of race relations. Being a member of the community
might tend to ameliorate black feelings of separateness that are
fostered in the relatively contrived busing situation. Vhether or not
this kind of program could also change standardized achievement
levels remains to be seen. Since the differences between black and
white achievement are so large and consistent across so many differ-
ent settings and studies, we must entertain the possibility that no
plan of school integration will lessen this gap. Research will have to
be continued in this area before the full causal mechanisms are un-
derstood and a firm basis is established on which social action can
accordingly be planned.

Although we have been critical of some aspects of the connection
between social science and public policy in the integration move-
ment, we do not want to imply that their connection should be less-
ened. On the contrary, the real goals of social science and public
policy are not in opposition; the danger is rather that the connection
may not be close enough to enable us to make sound decisions. Soci-
ety can only benefit by those ties which combine the advantage of
scientific knowledge with a clear awareness of its limitations.
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Fzcuaz '1. Reading Achlevement--Elementar.'
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FIcuME 3. Grade Point Average-unior and Senior High.
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Fzcun 5. Per Cent Expccting a Professional or Technical Occispa.
tion.

p

6

I

ISW .1g.

ON-130; bused changes not significantly different from control changes.
bN-31.
'Full cross-section: bused 63% ( N-311 ); controls 55rhO (Nz&91)-not sltitcant.
dFull cross-section: bused 62% (N=203); controls 52% (V---,58)-not significant.
*Full cross-section: bused 66% (N=482); controls 66% (N=228)-not significant.

FIcUIRE 6. Per Cent Feeling More Intelligent than Classmates.

O- ow
n 1A

'Nm130; bused changes not significantly different from control chan,-s.
W14-33.
'Full cross-section: used 25% (N--320); controls 47% (N-99)-signifianct under .01.
*Full cross4ectioni bused 331v (N211 ); controls 4Wi (N:.601-m, iiglhiC€fnt.

*Full cros -sectin: )used 23e (N'-483); controls 34% ( 3.230I-sicni~liot unde .01.

o-----o w,,'

o

---. Si
a lo..

0u

0o

0o

0 ._

II I

10 0- OMA bL~0------ wan.

so

N OS
± 1O1...,qq "q"'. "'' 'M

w -- M

vvcvw

4



78

Fxcviua 7. Per Cent Wanting to be in a School with no
50 Per Cent White Students.
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FIG RE 9. Separatist
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FIcURE 10. Bused Students Relations with White Students.
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"FiCUBE 11. Per Cent Attending College Full-time.
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ON--32 for all time periods.
bN=16 for ill time periods.
*Includes 2-year junior college; bused change signiRcantly greater then control change (.05

level).
dtnive cities with a graduate program.

FIGuE 12. Percentage of Bused and Control Students Who Sym-
pathize with the Black Panthers, by College Plans and
Academic Performance.
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FOOTNOTES
31n spite of these precautions, we must still warn that it is difficult to make com-
parisons and generalizations when data are derived from different studies. Also,
all of the studies we review were done in Northern cities, so that our filing% may
not be generalizable to the South. Nonetheless, the studies do reveal .. iflivi.'h.tly
clear and consistent findings in certain areas to enable at least a preliminary as-
sessment of the effects of induced integration in de facto segregated cities of the
North.
'The data summarized in the reports cited were subjected to extensive reatialysis
for the present study.
3The number of junior and senior high students participating in tIle M.I' TCO
study are as follows: wave one, 357 bused (80 per cent of the total popilaticem)
and 112 controls (54 per cent of the eligible population): wave two. 229 Im.ed
(51 per cent) and 67 controls (32 per cent); wave three, 492 bused (87 per v(nt)
and 232 controls (65 per cent). Because of clerical errors in relating achitenivnt
tests to questionnaires, the questionnaire data for waves one and two are' bawd on
about 10 per cent fewer respondents in each group. Given the low turnout rates
for wave two and other factors (drop-outs, graduates, transfers from control to
bused status), our panel of scon(l.'ry school students with achi,-vvintiet data for
both testing periods consists of 195 bused students and 41 control studvtit.: for tle
questionnaire data the panel consists of 135 bused students with data from all
3 waves and 36 control students with data from wave one and wave three. (0Oily
16 students in the control group had qtiestionnaire data from all three wvuves. Of
the initial sample of control students, over a Ihird had .ither gradnlAtt'd or tran,.
ferret into the busing program by the third wave.) In addition, achivv,mnt
data for elementary grades is available for panels of 147 bused st(ledlits 166 per
cent of the wave one sample) and 41 controls (44 ler cent). Given the relatively
small proportion of both bused add control students in the panels, ths.re is the
chance that the panels are not representative of the full populalin o bused
students and their matched siblings. In tht, comparisons we mak,. in the next
section, therefore, we shall also present data from the complete cros, ections for
all waves. The bused panel does not differ significantly from the- full crvo-,-,ctimi
of bused students, and the control panel differs in no way that would afl,,vt our
main conclusions. In other words, the cros-sectional data van b' ued as a check
on the panel data; the absence of any divergence between the two t-ts of find-
ings indicates that the attrition of the panels does not invalidate the pan,-I f,,di.ii.
(Analysis was carried out on the 240 bused students who were in loth waves tne
and three, representing 74 per cent of the wave one sample, and there were ,it
important differences between these results and the results fromn the smaller three-
wave panel.)
4Research reports for a number of widely-discussed busing program,, were lot
included for various reasons. For example, the Berkeley. California. ising pro.-
gram has not been systematically studied; a report is available, however. sihich
shows that black student achievement is as far behind (or furtl/r bhind I white
achievement after two years of integration as before integration ( Danibacler.
1971). A study of the Rochester busing program also lacked a proper pre-test
design (Rochester City School District, 1970). The study had pre-tst and
post-test achievement scores from difleret tests, avil control grotips with gen-
erally lower pre-te.t scores; and it used analysis of covariance to make adiu.st-
ments for post-test scores. Such statistical adjustments do not ntcess-trilyv elimi-
nate initial differences between the bused and control groups. A third study-
of the Evanston integration program-was received too latt. for inhi-ion t I-Lei.
1971 ). This report did show, however, that after two to three yvars olf inti gr.t-
tion, integrated black students were still as far-or farther-e-hind % Iite' ,tudt-1S
as before integration. This research also confirmed the redutiiso ii hla, lk va.
demic self-concept after integration and the tendency for [)lack .tdent grades
to decline. We kiiow of no other studies of induced sch(,l iitegratin ill the
North which have the res,,arch &-,sign neces-,ary for vstalbihing .ause' .n1d ef-
fect relationship-to wit, a Iongitudinal design with a control grtop.
3About half of the elementary students and two thirds of tile svcoind.ar) s htuejt
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, fr, new to tihe prgram in 1988. lluwever, there were no differences In gain
k r,.* for the ne" l.lbuud Lompared to the previosly-bused students.
*lII:,dl dffe.--n.e It .,n the newly.bu,,ed and-lhe previouly-bused revealed
t', p.Irikuhlr pi-1t,rh; for third and fourth graders the previously-bused were
,,, by .J5 irit', but for fifth and sixth graders the newly-bused were higher
,) 5 points; in any event there were no statistically significant differences in

Sallr %cure.s.

-11.v newly-bused students %%ere somewhat higher than the previously-bused
Ihil.lly for both junior and senior high students (.3 and 2.5, respectively), but
tie dilferences were not significant.

fili, control school was a "naturally" integrated school with an increasing pro-
prtiun of black students; it wa, scheduled to be closed down the following year.
rl'he pattern of black avhievement failing further behind white achievement at
latter grade levels has been extensively documented (Coleman, 1966; Rosenfeld
and Ililton, 1971 ).
"'Even these two significant results might not have occurred if the data lind been
analyzed differently. The author controlled for pre-busing scores using analysis
of covarlance rather than analyzing gain scores (see footnote 4). Since the
author did not present pre-test means, we cannot know if the bused and con-
trol groups differed initially.
'iThe grade-point system used here has an A as 4 points, B as 3 points, and so on.
l2The Ann Arbor study did include a measure of occupational aspiration, but
the variation was so great (not to speak of the coding problems presented by such
choices as "superman" and "fairy princess") that interpretation was difficult.
13A recent Callup Poll reported that 46 per cent of a national non-white sample
are opposed to busing for racial balance; 43 per cent were in favor, and 11 per
cent were undecided (August 1971).
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DISCUSSION

Busing: a Review of "The Evidence"

THOMAS F. PETTIGREW, ELIZABETH L. USEEM,
CLARENCE NORMAND & MARSHALL S. SMITH

D AVIDABmIoR's "The Evidence on Busing," (The Public Interest,
No. 2S, Summer 1972) presented a distorted and incomplete re-

view of this politically charged topic. We respect Armor's right to
publish his views against "mandatory busing." But we challenge his
claim that these views are supported by scientific evidence. A full
discussion of our reading of the relevant research would be too
lengthy and technical for the non-specialist. We must limit ourselves
here to outlining and discussing briefly our principal disagreements
with Armor, which center on four major points.

First, his article begins by establishing unrealistically high standards
by which to judge the success of school desegregation. "Busing," he
claims, works only if -it leads-in one school year-to increased
achievement, aspirations, self-esteem, interracial tolerance, and life
opportunities for black children. And "busing" must meet these
standards in all types of interracial schools; no distinction is made
betvccn merely desegregated and genuinely integrated schools.

This "integration policy model," as it is labeled, is not what social
scientists who specialize in race relations have been writing about
over the past generation. lrdced, Armor's criteria must surely be
among the most rigid ever employed for the evaluation of a change
program in the history of public education in the United States.

Second, the article presents selected findings from selected studies as
"the evidence on busing." The bias here is twofold. On the one hand,
the few stidi.s in,.ntio.ncd contitute an incompkcte list and are
sclectivelv negative in results. Unmentioned are at least seven inves-
tigations-from busing programs throughout the nation-that meet
thc ,Icthol,,l,,.-ic.al .liltrit for ilCliiorl and report positive achieve-
I,,.t 1, . 1 .',,. ;,ts. 'I", .,:',v n 'ttdi. :,r, widely known.

On ,itions ,r. lrovidc'd ofi tlhe
ew i , ,ti i,,.,% that ;,r'. r, viv.\ il. liti'4atimr circa mstances stir-

rounding 1,1., , ,.' mil-ai ,( % ti' ni rI' gatio arm not discussed. For
.X v., v , . t,l l , .t, t. 11111 Ij,:,l J.r ic t . for the transported

black pImpils \vr,. actiially reduced .ith the onset of dt.segregation in
three ot the cit.d cities. In addition, negative findings consistent with
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the paper's anti-busing thesis arc emphasized, while positive findings
from these same cities are either obscured or simply ignored. Newer
studies from three of the cited cities showing more positive results
are not discussed.

Positive findings are also obscured by the utilization of an unduly
severe standard. The achievement gains of black students in deseg-
regated schools are often compared with white gains, rather than
with the achievement of black students in black schools. But such a
standard ignores the possibility that both racial groups can make
more meaningful educational advances in interracial schools. Indeed,
this possibility achally occurs in three of the cities mentioned by
Armor. Yet he does not inform us of this apparent dual success of
desegregation; instead, "busing" is simply rated a failure because the
black children did not far outgain the improving white children.

Third, the paper's anti-busing conclusions rest primarily on the find-
ings from one short-term study conducted by Armor himself. This
investigation focused on a voluntary busing program in metropolitan
Boston called METCO. Yet this study is probably the weakest re-
ported in the paper. Our reexamination of its data finds that it has
extremely serious methodological problems.

Two major problems concern deficiencies of the control group. To
test the effects of "busing" and school desegregation, a control group
should obviously consist exclusively of children who neither are
"bused" nor attend desegregated schools. But our check of this critical
point reveals that this is not the case. Among the 82 control students
used to test the achievement effects of METCO at all 10 grade
levels, we obtained records on 55. Only 21 of these 55 actually at-
tended segregated schools in the tested year of 1968-69. Many of the
34 (62 per cent) desegregated children by necessity utilized buses
and other forms of transportation to get to school.

Incredible as it sounds, then, Armor compared a group of children
who were bused to desegregated schools with another group of
children which included many who also were bused to desegregated
schooLs. Not surprisingly, then, he found few differences between
them. But this complete lack of adequate controls renders his
METCO research of no scientific interest in the study of "busing" and
school desegregation. Since this METCO investigation furnished the
chief "evidence" against "busing," Armor's conclusions arc severely
challenged by this point alone.

Serious, too, is an enormous non-response rate in the scrond test
administration, a problem alluded to by Armor only in a footnote. For
the elementary students, only 51 per cent of the ,li,,i-l,6 \IEI'CO
.tid.nts and 2.4 li'r cent of tlt,, cli.ilh, 'control" i'. : -it In
hth of the ;u'lli'v,'l ', ,t s' soi s, Thf ' i(!:.
junnior and senior high sttidvits are also rendtcruA 'iwtl'. ,', i,. .
less by the partieil)ation ofoly 44 ptr cecnt of thle izjlic N IEl()
stlIdh'nts and 20 per . ,cit (if the ('ligiblc "control" stil, ,iut. C(o*; '1 ,1%
theso percentages to tlw srvey standard of 70 to SO pcr cent, ,n'l ont
can appreciate the niagnitu(ti of the possible selection bias intro-
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duced into the ,IETCO results by the widespread lack of student
participation. Efforts to compensate for these high non-response
rates through the use of cross-sectional samples that also suffer from
extensive non-response are insufficient.

There are other problems in the METCO study. Some children
were included who initially performed as well as the test scoring
allowed and therefore could not possibly demonstrate "improve-
mnt"; in fact, these pupils comprise one sixth of all the junior high
pupils tested for achievement gains in reading. Moreover, the condi-
tions for the third administration of the attitude tests were different
for the METCO students and the "controls": The former took the tests
at school and the latter took them at home with their parents as
proctors. Even apart from the severe control group problems, then,
the faulty research design makes any conclusion about differences in
racial attitudes between the two groups hazardous.

The inadequate discussion of the METCO study in Armor's article
makes it virtually impossible for even the discerning reader to evalu-
ate it properly. We uncovered its many errors only from unpublished
earlier materials and from reanalyzing the data ourselves. The
METCO discussion is inadequate in other ways. Differential sta-
tistical standards are employed, with less rigorous standards applied
to findings congruent with the article's anti-busing thesis; attitude
differences among METCO schools are not shown; and misleading
claims of consistency with other research findings are made.

From this assortment of "evidence," Armor concludes authorita-
tively that "busing" fails on four out of five counts. It does not lead, he
argues, to improved achievement, grades, aspirations, and racial atti-
tudes for black children; yet, despite these failures, he admits that
desegregated schools do seem somehow to lead more often to college
enrollmc,'t for black students.

The picture is considerably more positive, as well as more complex,
than Annor paints it. For example, when specified school conditions
are attained, research has repeatedly indicated that desegregated
schools improve the academic performance of black pupils. Other
research has demonstrated that rigidly high and unrealistic aspira-
tions actually deter learning; thus, a slight lowering of such as-
pirations by school desegregation can lead to better achievement and
cannot be regarded as a failure of "busing." Moreover, "militancy"
and "black consciousness and solidarity" are not negative character-
istics, as Armor's article asserts, and their alleged development in
desegregated schools could well be regarded as a further success, not
a failure, of "busing." Finally, the evidence that desegregated educa-
tion sharply expands the life opportunities of black children is more

(..,lr iv,, 141 t l, , 1 Jlas itld ,;ttc' .

',A,., fil: :1tl', .\ A11 ,, .1 . , ;i111 policy conclusion a it'it "m an-
dt,jrv 1iiti" i n' iOlwr .,;%tbitiatted nor warranted. Not only does
it r,.6v iq m..,ii iimp:ired ndtm, iic'niiph:tc "evidence," but in a real sense
Ili% palir is joA aljmmt "l',,imag" at all, much less "inandatory busing."
Tlhr.e cf thl. citic.s ikc,ssed-ammtig them Boston, the subject of
Armor's own research-had voluntary, not "mandatory busing."
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Busing" was never cited as an independent variable, and many of
the desegregation studies discussed involved some children who
were not bused to reach their interracial schools. Indeed, in Armor's
own investigation of METCO, some of the METCO children were
not bused while many of the controls were.

Fourth, objections must be raised to the basic assumptions about
racial change that undergird the entire article. Public school de-
segregation is regarded as largely a technical matter, a matter for
social scientists more than for the courts. Emphasis is placed solely on
the adaptive abilities of black children rather than on their consti-
tutional rights. Moreover, the whole national context of individual
and institutional racism is conveniently ignored, and interracial con-
tact under any conditions is assumed to be "integration."

Now we wish to pursue these basic points in more detail.

I

Unrealistic standards for judging the effects of "busing." The article
advances an "integration policy model" which it claims grew out of
social science and guided "the integration movement." The model
allegedly maintained that all school desegregation would result in
improved black achievement, aspirations, self-esteem, racial atti-
tudes, and educational and occupational opportunities (Armor,
p. 96). This interpretation of "the integration policy model" is at
sharp variance with what specialists in this field have been writing
over the past generation.' The fundamental premise of social scien-
tists over these years was that racial segregation as it is typically
imposed in the United States leads directly to a multitude of negative
effects not only for black America but for the nation at large. (The
evidence for this premise is extensive, and Armor does not contest
the premise.) But social scientists have not made the error of con-
tending that because enforced racial segregation has negative effects,
all racial desrgrcgation will have positive effects. It requires little
imagination to think of hostile conditions of school desegregation
that would limit its benefits for both races.

At the heart of this misconception is a persistent misreading of
Gordon Allport's (1954) theory of intergroup contact. Armor Cites
a quotation from Allport delineating the crucial conditions that he
held to be essential before positive effects could be expected from
intergroup contact: equal status, common goals, institutional sup-
ports, and a non-competitive atmosphere that is likely to lead to "the
perception of common int'trcsts and common hiu,-,anit\'." Yet Armor
still aris1cs this c11oth tiil I, ',t:Itim!: "'The d t h '.- ., . I, r t
vicioms Circle', Own. . . ,,hk.. is nut

the key, AlIport :lrglit, is (ontcact uinler parlicihr con' ,i'itny.
Later in his artich' Arotr adds a brief disclissiIfn of (mec of hwse

COilditiifs-c((tial status lutwlve' the two grol'lps. .\Il olt .111d ,:11. r
contact thcoist, have Inailitaincd that this condition is mret b 4I jIil
status, dignity, and access to rnsui', s within tilt caiitact sitliatioml
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itself (e.g., Pettigrew, 1971). Armor reinterprets this condition so
that it is met only if the two groups bring equal societal status to
the situation, a rigorous test indeed in a society where racial dis-
crimination has long bven endemic. Ve know of no relevant contact
research that supports this reinterpretation of the theory, and vague
references to conflict in Northern Ireland and the Middle East hardly
suffice as evidence. But armed with his own reinterpretation, Armor
(p. 111) writes: "Therefore, we have to question whether integra-
tion programs for black and white-children can ever fulfill the equal
status condition as long as socio-economic and academic inequalities
are not eliminated." Here the misreading of Allport's contact theory
is fashioned into not only an explanation of presumed "negative"
results from interracial schools but a not-so-subtle rationale for at
best gradualism and at worst a return to racially segregated educa-
tion throughout the nation.

The basic weakness, then, in this description of an "integration
policy model" is that it assumes positive results for all interracial
schools rather than for just those meeting the conditions for optimal
contact. This erroneous assumption is best illustrated by reference
to the chief policy document relied upon by Armor: Racial Isolation
in the Public Schools, issued by the U.S. Commission on Civil Rights
(1967). The quotation Armor cites from this report emphasizes the
harmful effects of racially isolated schooling, and it does not specify
all of the five hypotheses which he somehow deduces from it. That
the Commission clearly understood that interracial schools in and
of themselves are not necessarily effective schools is demonstrated
by the following passage which was not quoted:

Whether school desegregation is effective depends on a number of fac-
tors. These include the leadership given by State and local officials;
the application of the plan to all schools in the community; the meas-
ures taken to minimize the possibility of racial friction in the newly
desegregated schools; the maintenance or improvement of educational
standards; the desegregation of classes within the schools as well as
the schools themselves, and the availability of supportive services for
individual students who lag in achievement.

The Commission Report discusses these factors in detail for over
eight pages, factors neither mentioned nor measured by Armor. "The
integration policy mndel," then, sets up unrealistic standards for
judging the effects of "busing" by ignoring the conditions specified
by the two principal sources cited. Its five criteria for success con-
stitlite a "strt, man," far e.xceeding the standards applied for the

14 ,l-th I: "r tim lpr(.gralins.

The critical (tirtictifin between desegregation and inlegration is ig.
nr:rcd. "lT " rat(i.tl h1v ', ' ati o f CIMOldS iS I10t ; static l)tit a coin-

, i. i,: Ij,,. . "To cvallate it fairly, tll- (:,itical (vindit io s
W ie ir lh it tak', Ill.Iu% must 1. asscssvd. For this ptil-mOs, it is
inopr tant to di.ti"i biietwvn l'stgregatiom and integration.
D.svr'fsrticml is ac'ei vv' by simply ending s('gregation and bring-



90

IIU.IN(; A REVIEW OF "TIMF V'IDI.NCE" 93

ing blacks and whites together; it implies nothing about the quality
of the interracial interaction. Integration involves Allport's four con-
ditions for positive intergroup contact, cross-racial acceptance, and
equal dignity and access to resources for both racial groups.

The neglect of this distinction besets not only Armor's theoretical
contentions but his empirical ones as well. No effort is made to look
inside of the schools at the process of desegregation. The cursory
descriptions of the "busing" investigations tell virtually nothing about
the conditions of interracial contact that prevailed. (Indeed, a few
of the initial reports of these studies failed to describe contact con-
ditions.) For example, we should have .been informed by Armor
that transported black children in some Riverside schools arrive and
leave earlier than the untransported white children and that they
have separate reading classes-hardly practices likely to generate
interracial contact and lead to integration (Singer, 1972). And we
might have been told that minority students in Riverside who were
most likely to be in interracial classrooms (high-ability students)
performed far better after desegregation than before (Purl, 1971).

In fact, in his Detroit deposition for school segregation, Armor
admitted that he had no measures or knowledge in his own study
of the METCO schools of such crucial factors as teacher expecta-
tions and preparation, the racial composition of the faculties, ability
tracking practices, and curriculum changes. A review of "the evi-
dence on busing" is misleading at best without consideration of
these indicators of the desegregation versus integration distinction.

U

A biased and incomplete selection of studies. Armor's article makes no
attempt to review all of the available evidence on "busing," as its
title implies. Instead, the reader is told about only a small number
of studies, selected with an apparent bias toward those reporting
few positive effects. One hint of this selection is found in Armor's
footnote 1, where we learn that he arbitrarily excludes the entire
southern United St-ates from his purview, though this severe restric-
tion is not indicated either in his title or his conclusions against
"mandatory busing." This unexplained exclusion seems unwarranted,
for the bulk of court-ordered "mandatory busing" has occurred in
the South.

Armor omits at least scve key desegregation investigations-only
one of which is from the South-that reach conclusions in conflict
with those of his paper. All seven of these desegregation programs
involved "busing," and all seven of the stu(lies meet the paper's two
statc'd critcriat for 1:t :,, in.alit !. l data I nd :all :.,dr'plte( (-Oil-

trol group. T4 (Ai. I 1.... Ii , ii li. h. 1 g .di , r , ,. jL i. ts.
Though five of tiem imild only oltc school year., ;ill st-ven reach
positive cochlusiomiis clunt. ring the elfects of school d(.s(,g(,gatioll
upon the acadt-titic p11i-i"'l ice of black child.cn. M 'o'r, IOI'
of them found that the prtcess lowered white acadv'uuie rlerform-
ante. No matter how Anrnor might vish to view these studies in



TABLE 1. Seven Neglected Desegregation Invcsfitgations

Srv . l)J.iN A(:i ii t.VI:NENT RESUL.rs

TN% I.-. OF Fon WIrrE
GRADE TYPE OF CONTROL D-S.GHE- Foin BLACK CIIILIEN

PLACE At rion (s) LEVEL COMPARISON VARIABLES CATION CIJjmDEN (IF TErTED)

SOUTHERN DESEGREGATION

Goldsboro. Kit.g & Mayer (1971)l 7-11 White students Convergence 2 years Statistically significant gains Both reading and
N.C. M Ctuillough (1972) cohort and trend during curves for re- in reading closing part of math gains; gains

segregation gression to mean l)lack/white diffcrential; greatest for high
effects and gains in math scores do not achievers
pre-desegregation close racial gap; gains
trends greatest for initially

high achievers

SUBURBAN BU SINCE PROGRAMS

Newark- Mel', & Joyce 1-2 Comparable -- I year Statistically significantly No negative effects
Vertma. (1967) non-transfers greater total achievement (only difference
N.J. gains for dcsgratcd in favors the

both grades (lesegregated)

Rochester- Rock et al. K-2 Comparable Teachers' ratings 3 years Statistically significantly No negative effects
Wet Iron- (1968) non-transfers of ability greater verbal, reading, and (only differences
dequoit, math achievement gains on favor the
N.Y. 13 of 27 comparisons for desegregated)

desegregated; no significant
differences on remaining
14 comparisons

0A

I
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Acgm-nm-T RumTSL

TUDY z mFo W MTraME Foo BLAC WmL~rz

GRADE TYE or CONTROL DESERI- Fo( BTAc

PL~A~L ;A'THOR(s) LEv= COMPARISON VARIA( ATION

NORTIIERN CENTRAL CITY
DESEGREC.1.'ON

Buffalo, B.a.ks & DiPasquale
N.Y. (1969)

New York,
N.Y.

Slone (1968)

11hilai- L., ir d &'Weeks
phia, Pa. I 1966 )

S.a rmitto. \I, ,rri vn & Stivc'rs
ca.. ; 7

5-7 Comparable
non-transfers

4 Comparable
non-transfers

4-6 Comparable
non-transfers

I.Qgrade
and sex

2-6 Comparable
non-transfers

yar 2 % months greater achieve-ment gain for the desegreated

I year Statistically significantly
greater math achievement
gains, and somewhat greater
reading gains (p<.10), for
desegregated

I year Statistically significantly
greater reading, and some-
what greater math, achieve-
me-t gains for desegircgated
in fourth and fifth grades

I year Statistically significantly
greater gains on thrce of ten
comparmi.,ns (5 classes on 2
tcsts) and greater gains on 6
more, for desegregated

I S,,,,,i. r, ,,,it c..... elmirt of %et'tmd through fifth grade tudents have also been obtained in Goldshoro. After two years of desegretad education the st0ifh hd

ve,ritl ..ed ea,.,thi, ,t .& e-matatwon achievement scores of Ioth the black and white students had risen. The verbal gains, though not the mathematical cOMwPttatimo vgaw,

.%# (d t1e8 r..A , ,..r4 ,tial slightly. Robert R. Mayer. Univewity of North Carolina at Chapel 1lil). personal communications.

NO negative effects

No negative effects
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retrospect, there was no reason for their omission in a paper that
claimed to present "the evidence on busing."

Space limitations prevent a discussion here of these neglected
investigations, but five points should be made about them. First, a
number of them share methodological problems with the studies
that Armor did choose to discuss. Indeed, reviewers of this research
literature have unifornll found it methodologically weak (Matthai,
1968; O'Reilly, 1970; St. John, 1970; Weinberg, 1968). Second, these
seven by no means exhaust the relevant research literature that
meets the paper's dual criteria for inclusion. There are studies on
desegregation without busing that reveal positive achievement ef-
fects (e.g., Anderson, 1966; Fortenberry, 1959; Frary and Goolsby,
1970). There are a few others that were also left out that found no
significant achievement gains associated with desegregation (e.g.,
Fox, 1966, 1967, 1968). From the perspective of the desegregation
versus integration distinction, this mixed picture is precisely what
one would expect. Third, these seven studies are not obscure reports;
all but the more recent Coldsboro and Sacramento studies are cited
in one or more of the standard reviews available on the topic (Mat-
thai, 196S; O'Reilly, 1970; St. John, 1970; Weinberg, 1968).

Fourth, the positive achievement effects revealed by these studies
are often not just statistically significant (Armor's criterion) but,
more important, are educationally significant as well. The study from
Buffalo by Banks and DiPasquale (1969), for example, found a
2.5 month achievement advantage for the desegregated children.
Over a 12-year school career, were such an advantage to be repli-
cated each year, this would constitute 2.5 extra years of achievement
-a critical addition that could mean the difference between func-
tional illiteracy and marketable skills. Finally, these seven studies
do not measure the "pure" effects of desegregation any more than
those cited by Armor. Probably there are no instances of school
desegregation that are not confounded with curriculum changes,
school quality, and other educational alterations. But our point is
made: The few st'idies mentioned in Armor's article constitute an
incomplete list and are selectively negative in results.

Biased and incomplete descriptions are provided of the few studies dis-
cussed. the cursory reviews of the few studies that Armor did select
for attention allow only biased and incomplete descriptions. Since
his article never probes the process going on inside the schools, it
repeatedly omits mitigating circumstances surrounding black re-
sponses to desegregation. For example, no mention is made of the
fact that c('icational services for the transported black students in
Ann Arbor. Iiverside, and B.rkcly were actually reduced witl the
olSe.t of ,1 .' '4rf.4tit,,, (Carrig;,ii, 19(); 1, l \(l', 1N 71; .11l1l Irl,
1971). Nor is there mly in(lication that itiversise initially placed
liany of its I ,,I(d ririority children ii, tie Sadim. (:lassroonis; and
ultt in % id, lsw- 1ac]i.viiig wlite childrii (Ihiri.k, 1M08). No "in-
tegration l Il,.l," ziot evviJ the new one devised by Armor, is fairly
tested t'mid,.r .uch conditions.
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Moreover, the positive findings that favor desegregation in these
studies are often obscured or simply ignored by Armor. In the case
of Hartford, for instance, only Wechsler I.Q. data are cited, while
extensive results from the Primary Mental Abilities Test and meas-
-ures of school achievement go undiscussed. \Vhcn all three types of
tests are considered together, a clear pattern of larger gains for the
transported children emerges for all four grades from kindergarten
through the third grade (Mahan, 1968). Likewise, black pupils in
An Arbor-attained a substantially higher mean I.Q. after one year
of segregation, but this fact is lost from sight by the use of a white
comparison. A range of interesting results from Riverside is also
omitted. Purl (1971) found that: (a) Bused students who were
more dispersed in the classes of their receiving schools outperformed
those who-through ability grouping or other means-were clustered
in near-segregation style. (b) While the mean achievement of mi-
nority pupils with low initial ability scores declined relative to grade
level, the achievement of minority pupils with high initial ability
scores rose in the desegregated schools. (c) Minority children trans-
ported to schools characterized by higher achievement of the re-
ceiving white students gain significantly more than comparable
minority children transported to schools characterized by low
achievement, an effect not linked to the social class levels of the
receirvingstu-dents. (d) The one group of bused minority students
who began their schooling in interracial schools achieved better
than-those who had first experienced segregated education.

The incomplete descriptions also fail to reveal major methodolog-
ical weaknesses in these cited studies. The Berkeley (1971a) in-
vestigation, as a case in point, utilized different tests for comparison
over time, precisely the same defect for which an investigation in
Rochester (1971) showing a number of positive results is rejected
without discussion. The White Plains (1967} investigation employs
inadequate control groups drawn from earlier time periods, a faulty
procedure that confounds the effects of events over time with those
of desegregation.2 Indeed, the negative conclusions of a follow-up
study in Ann Arbor are given without recording theJact that it
failed to meet either of the criteria purportedly used foi- inclusion,
for it had no control group whatsoever nor did it gather longitudinal
data on the same test (Aberdeen, 1969; Carrigan, 1969).

Finally, several newer reports on these same cities that present
results favorable to desegregation are not utilized. Mahan and
Mahan (1971), for example, provide more refined analyses on the
Hartford achievement data. Pooling the first, third, and fifth grades,3
they shov that the desegregated children in Project Concern do
signifieatilly 1,(.ttt-r after, two ls,' 111,1 ir ' I I) dld r;tlh s,-gi-ico, ted
co tlt,'tr s oil thte \\'evl,. I.Q. ad i ki ll th (le N ci.l a,,d qtuillitita-
tive scores of tile. Primiarv .Ihntal Alilitiv's 'cst.

Though he Citcd a Nhlaster's thesis oi New lav'iv dtsteeiretatio1.
Armor faihvd to it a bet tvr-k~nowi doctoral di.S.,ittion ol (tle
same city.' SaimiIls ( l)71 ) studied 13S black stuthcits who had all
attended inir-city kinthrgartens in 1969 and then wvrv assil1ictl
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randomly to one of three conditions:. bused into suburban schools,
received intensive compensatory education in New Haven schools,
or attended regular New Haven schools. After two years, Samuels
found that the bused children possessed significantly higher reading
scores than the two control groups as well as higher word knowledge
scores that approach statistical significance (p<.07). Their self-image
scores were slightly higher, but not significantly different. Com.
parisons on word analysis and mathematics yielded no significant
differences.

In Berkeley, Frelow (1971) studied the third and fourth grade
achievenwnt of poor children, most of them black, over a six-year
period that witnessed rapid changes in the city's schools. Though
this design, like that used in White Plains, lacks contemporaneous
controls, he found that achievement scores rose significantly after
the introduction of compensatory programs and went slightly higher
still after desegregation despite a reduction in services. Frelow con-
cludes that "when gains are measured against level of instructional
services, desegregation produces the most prominent achievement
results."

The use of white control groups is inadequate and often misleading.
The contention that black children will learn more in integrated
than in segregated schools is not tested when black data are com-
pared with those of white control groups. Moreover, the use of a
desegregated white control group ignores the possibility that both
whites and blacks could benefit significantly from integration with-
out "the racial gap" in achievement closing at all. As a matter of
fact, precisely this possibility occurs in Riverside, Berkeley, and
Ann Arbor-though this is not mentioned by Armor and is allowed
to mask black gains in desegregated schools.

For Riverside, Armor reports that even for the fourth-grade group
that had been desegregated since kindergarten "the minority./whlle
gap had not diminishcd.... " But actually the white test scores
h.ine, used for a comparison had improved after desegregation
relativeto national norms (Purl, 1971). Thus, the fact that the
minority students held the "gap" constant represents improvement;
this is indicated, too, by these minority students' relative gains in
grade equivalents.

For Berkeley, Armor reports in a footnote that "black achieve-
me.-nt is as far bellind (or further behind) white achievement after
two years of integration as before integration." But both white and
black grade tqui'ilri'ts in grades one, two, and three went up
acro<s ;tge courts atft(.r two yi'aS )f ('(scg'ra',tifl; yet since they

J.rfovcd 1;,I ,:l,..', 17J Ja, 19,11b). "Tc iicasiire l('ere is grade
( jmi.,. V nt p' rc,.iitil, s. "liis, ek.epitig "the racial gap" from

c, is ;ll ; I. , ,i)li iiiiipt in itself for d .st,,..,r .: ;ttion, since thc
ty)i;.tl r( s lt () s4,,r1,f.;itf.d cliools is an ever-widening "racial gap"
in cr (.,li6'alclts (Coh 11ua ct (il., 1966; Mostellcr and Moyrni-
han, D072).
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The most extreme case of this misleading use of white controls,
however, occurs for Ann Arbor (Carrigan, 1969). Here the bused
black students were "a multi-problem group" with a greater inci-
dence of "general health problems" and behavioral "problems re-
quiring special professional help." Yet they gained an average of
3.86 I.Q. points during their first year of desegregation. They were
compared with generally high-status white children, many of whom
came from academic families, who gained an average of 4.28 I.Q.
points. "Busing" failed, in Armor's terms, because "the racial gap"
did not close. But can a program which utilizes fewer services with
a multi-problem group of youngsters, and yet is associated with a
nearly four-point average increase in I.Q. during one school year,
be unquestionably ruled a failure? We think not, even if these
"bused" pupils did not gain more than high-achieving white
youngsters from a university community.

This point represents a crucial difference between our perspective
and Armor's. We believe it to be unrealistic to expect any type of
educational innovation to close most of the racial differential in
achievement while gross racial disparities, especially economic ones,
remain in American society. Furthermore, we know of no social
scientists who ever claimed school desegregation alone could close
most of the differential. We are pleased to note the many instances
where effective desegregation has apparently benefited the achieve-
ment of both black and" white children, and where over a period of
years it appears to close approximately a fourth of the differential.

But to insist that "mandatory busing" must close most of the
achievement differential by itself in a short time or be abolished
is, to understate the case, an extreme position. Indeed, Armor him-
self has wavered on this point. In The Public Interest he wrote: "The
ideal control group, of course, would consist of black students who
are identical to the integrated students in every way except for
the integrated experience" (Armor, p. 97), though white students
in the same school constituted an "adequate" control. Later,-how-
ever, while testifying in support of anti-busing legislation before
the Senate Subcommittee on Education, he used white pupils as
the critical comparison. This stem criterion leads to some strange
conclusions. A desegregation program that dramatically raises the
achievement levels of both racial groups is judged a failure when
it does not close most of the racial disparity, but another desegrega-
tion program that entirely closes the gap by raising the blacks'
scores and lowering the whites' scores would have to be deemed
a success

!11

Serious iveakncsses in thc MEFTCO research. Armior's artiivv rlics
muost heavily il11u) his own rescarcli on B)stot's slithtmr.Iii p01iraimi
Lktit~vwn as .E'(:(. Far greater space-inclittliug i dittii glrps is
devoted to th . l.'1"( :() r'svarrh than to all of the oitlir rVS'.CI
combined; and lie NIlETCO work is the only investigation that is
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relied upon for support of all five of the conclusions conce'ring the
effects of "busing." Yet a careful reanalysis of these METCO data
reveals a host of serious weaknesses fiat center on five concerns:
(a ) the unrepresentativ'eness of the AMETCO program, and problems
regarding (b) the control group, (c) the sample, (d) test admin-
istration, and (e) the analysis.

a. Unrepresentativeness of METCO program. Not only is "busing"
not "mandatory" in METCO, but the program is highly atypical of
desegregation efforts with "busing" around the nation. METCO is
a voluntary program, and it has disproportionately attracted middle-
class black.students. This class bias may help explain why METCO
children in the first year of the program attained a higher average
I.Q. than the white national average (Archibald, 1967) and why in
Fiprires 1 and 2 of Armor's article all 10 grade levels show rela-
tihely high achievement scores. More ,er, METCO children com-
prise only a minute fraction of their student bodies, with less than
four per cent in any one school in 1969. Black faculty are rare in
virtually all of the .IETCO schools. Indeed, some METCO schools
have had all-white staffs, and until recently even all of the bus
drivers were white. Thus, given ,METCO's "tokenism" in students
and staff, as well as its social class bias, direct generalizations from
this program to "busing" throughout the United States appear
dubious at best.

b. Control group problems. The most serious weakness of the
METCO research involves the students who were employed as
"controls." The study's design obviously requires that none of these
control students were either desegregated or "bused." But a careful
review of the available records reveals that this essential condition
is not met.s Among the 41 "control" youngsters at the elementary
level, we obtained records on 17. Only seven of these 17 pupils
were actually attending segregated schools during 1968-69, while
10 (59 per cent) were attending desegregated schools. Similarly,
among the 3S (out of a total of 41) "controls" at the junior and
senior high levels whose records we obtained, only 14 were in
segregated schools during the tested year, while 24 (63 per cent)
were attending desegregated schools.

All told, then, of the 55 students whose records were secured, 34
(62 per cent) actually went to desegrcgatcd schools and many of
them used buses and other means of transportation." Even if we
assume that all 27 students whose records were unavailable went to
segregated schools (an unlikely possibility), these data still mean
that at least 41 per cent (34/82) of the "control" students were in
fact experiencing a racially desegrcgati'd education. Ind.ed, these
(l',r, '-,1 ' .n rls" ,,wurc g.n.rvally in schools with a .r .,ter
i)t',j ,'; -I l,,i-t%1i t1i.1 those attcid.d b), tile .IE'ICO clhildrcerl.

'hiA f.!':i . ,I tli..N11'1('O stld), to have an adequate control
group Cahnot bv ovwrumploasized. It inc.ans thatt all of tile METCO
Cll 0Ji _, is Lottw%.,4 th(e .\I 'I'CO and "coiitrol" children in Armor's
articl. are not valid iidications of any differences attributable to
"busing" or' school descgngation. For such comparisons may also
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reflect the different effects of suburban versus inner-city desegrega-
tion and token versus substantial desegregation. In short, we be-
lieve this weakness alone eliminates the METCO study from being
relevant to "the evidence on busing," and makes our further
criticisms of the study almost superfluous.

Other problems involve the use of siblings of METCO students
as "controls." "This design feature by no means guarantees the
equating of the groups," wrote Herbert Walberg (1969) in the
initial write-up of this investigation, "since there may be bias in
the family's choice of the child to be bused. . . ." Indeed, there is
potential bias in the selection by families, but the direction is not
clear. The academically superior child might be chosen more often
by his parents; or, as METCO officials suspect, the child having
difficulties in Boston's schools might be chosen more often. More-
over, the use of siblings for controls tends to confound sex, grade
level, and age with family climate and social class.

c. Sample problems. The METCO research suffers, too, fr6m
both small numbers and a severe loss of eligible subjects. Limited
sample size makes finding statistically significant differences in
achievement between the experimental and "control" groups less
likely; or, put differently, small sample sizes aid in supporting the
anti-desegregation thesis of the article. The extent of this problem
is shown in Table 2, which provides the sample sizes by grade
level. The question arises as to how large the METCO group dif-

TABLE 2. METCO Sample Sizes by Grade Level and Type of School

TYPE OF SCHOOL
ATTENDED By "CoNTRoLs"

GRADE SEGRE- DESECRE- UNAVAIL-
LEVEL METCO' "CONTROL" - GATED GATED ABLE

3rd & 4th 88 14 2 3 9

5th & 6th 59 27 5 7 15

Elementary
School Totals 147 41 7 10 - 24

7th 47 11 6 5 0.
8th 31 10 4 5 1
9th 47 6 1 4 1

Junior 1High
School Totals 125 27 11 14 2

10th 53 4 0 3 1
llth 18 8 3 5 0

12th 1 2 0 2 0

Senior ligh
School Totals 72 14 3 10 1

I Tht-se data are tak I ,n i i ,ur rve.Aisrtic.tvd data iaps-. Arinor Iiits 123 jimir high MI "-TCO
students in Iis Figisrv 2. iut lie, ii. h*.imtt.lly tirtoppLI twoi bes.
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ferences in achievenent would have had to be before the sample
sizes employed could have detected a statistically significant dif-
ference even at the .05 level of confidence? By our calculation, the
answer at the junior high level, for example, is that the ,NIETCO
students would have had to gain at least 0.4 of a grade more in
average achievement on the test norms than the "control" group.T
This is an unrealistic expectation over a duration of only seven
months, especially for comparisons among children who are close
to grade level. An educationally meaningful average gain difference
over such a short period would have been 0.2 of a grade more for
the NIETCO students. But this would have required sample sizes
of roughly 200 in each group to have reached statistical significance
for a two-tailed test. Instead, only 125 METCO and 27 "control"
junior high students were tested. The same point can be made
about the other grade levels. We conclude, therefore, that the
criterion of statistical significance %vas inappropriate for evaluating
the METCO program when the sample sizes were so small.

The loss of subjects occurred in two stages. Among the elemen-
tary students, in the first test administration in October 1968, there
was a 23 per cent loss of eligible METCO students and a 35 per cent
loss of eligible "control" students In the second test administration
in lay 1969, 34 per cent of the ,MIETCO and 56 per cent of the
"control" students who had taken the tests seven months earlier
did not retake them. Combined, then, the achievement results on
these students included only 51 per cent of the eligible METCO
and 28 per cent of the eligible "control" participants. The situation
was even worse for the junior and senior high students, whose
achievement results were based on only 44 per cent of the eligible
METCO and only 20 per cent of the eligible "control" participants.
Furthermore, only eight per cent of the "controls" took part in all
three test administrations.

Contrast these percentages with Useem's (1971, 1972) response
rate of 87 per cent in her study of white students in NMETCO schools.
Compare them, too, with the accepted survey research standard of
at least a 70 to SO per cent response rate, and one can appreciate
the high level of potential bias introduced by this loss of subjects
from Armor's study'. An attempt to compensate for these impaire I
data by utilizing cross-sectional results is not an adequate remedy
for many reasons, some of which are provided by Armor himself
when he conderins cross-sectional investigations. Besides, there was
a considerable loss of eligible subjects, and thus potential bias, in
the cross-sectional data as well.

d. Test administration problems. "The control group," Armor
arnl(.d in his ),.tlit de.positin for school sc.gregation, "lhas to be
iJ,,'.,dll ill tl," u.;0lw \,;lV I1 (Lt' Ir.at "d grot li is.' i1c f[irtJ(i
111ailittin,(A tdiat "-\v(.- 1111M~ Ilwaskir'e dw1( 401 ,,-C the( tr.atillent, an(]

p'it on1e tlhrotirh the tredatit lit .miid mwI. not, to as%, ,s the ceffct of a
prognl i." \\t ;w*,,.'. ,it his \1 1(:() r ..c,.a I fat d l )I)tll counts.

'lile third tf.tiu, in May 1970, wluic ill'olved attitudes bit not
*lii.venle,,t, took pla e undvr irtail y contrasting conditions for
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the experimental and control groups. While the METCO children
answered the questions in school, the control children answered them
at home through a mailed questionnaire that explicitly requested the
parents to serve as proctors. This procedure risks two related sources
of bias. A wealth of research has demonstrated how different situa-
tions can lead to sharply different responses; and the home adminis-
tration of the controls' testing opens the possibility for family
members to influence the answers directly.

Armor expresses amazement that the METCO children revealed
as a group more militant and ideological responses than the "con-
trol" children, but the differential testing administrations provide
a possible explanation. Repeated surveys indicate that young black
peers at school are far more likely to be militant and ideological than
older parents at home (Campbell and Schuman, 1968; Goldman,
1970); and research in social psychology has shown that such dif-
ferent situational influences can have a sharp effect on group-linked
attitudes (Charters and Newcomb, 1952).

On the second point, measuring the groups before the treatment,
the METCO research also fails. The METCO pupils were measured
initially in October 1968, after all of them had begun for a month
or more their year in the METCO school. Moreover, 45 per cent of
the METCO children were not beginning "the treatment" of suburban
education, for they had already been in the program for either one
or two years.

Finally, studies utilizing achievement tests require well-motivated
students who are trying to do their best. We learn from those in
attendance at both the first and second test administrations, however,
that motivation was apparently not high. And no wonder. The stu-
dents, METCO and control. had no special incentive for taking the
lengthy tests on a holiday in a Boston technical school described by
Walberg (1969) as "an old, run-down, ill-cared-for building." This
!cv; gavel of motivation probably accounts for the small turnout for
the second test.

e. Analysis problems. Even if there were no serious control group
and sample problems, numerous data errors place Armor's analysis of
the METCO results in serious question. One child was included who
apparently did not take the verbal test initially at all; his post-test
scores were then treated as a total gain from a base of zero. A sixth
(25 of 151) of the junior high students initially scored virtually as
high as the achiev'eicnt test scoring allowed. Thus, this "ceiling
effect" inade it impossible for their post-test scores to advance, and
their performance was treated as showing "no gain." Such problems,
together with ehrical errors, help cxplain why such talented children
arc shown to intL Sthl slilit otlivi,ti.t itiiis ill .\rlor's Fi rn,;

leins, noi pUilpost. is Sel-'C(I by a~ l-( 1.yi~.s of these datla drit kOII. L.IS
for these errors (11 nakll-N alI daiti 1 ,itiug.

Iiadequatle discussion of lite MIElCO research. The r. dr is tit told
enough iii .Arimor's article' to evali;tlv thc .IETCO rt,.rchli fully.
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Most of our critical comments are based on information gleaned from
a reanalysis of the raw data, the examination of unpublished papers
on the research (Archibald, 1967; Walberg, 1969; and Armor and
Genova, 1970), and a review of Armor's court testimony concerning
the research. The discussion of the METCO work is also inadequate
in other ways: (a) Differential statistical standards are employed;
(b) attitude differences between METCO schools are not shown;
and (c) misleading claims of consistency with other research findings
are advanced.

a. Differcntial statistical standards. Rigid standards of statistical
significance are uniformly applied to findings that favor school de-
segregation. Findings of positive effects in other studies that ap-
proach statistical significance are summarily dismissed as "not sig-
nificant." But these standards are relaxed considerably when findings
interpreted as negative to school desegregation are discussed. For
instance, Figure 3 is provided to show how the grades of METCO's
junior and senior high school pupils declined slightly, and this finding
is emphasized in the conclusions (Armor, p. 109). Yet there is no sig-
nificant difference between the METCO and the control groups on
changes in grades. Similarly, a slightly greater increase among
METCO students in wanting a school with no more than half-white
student bodies is emphasized (Armor, pp. 102-103). Though"... the
differential change is not statistically significant," Figure 7 is devoted
to it. And later in the conclusions, this finding is utilized without
qualification as part of the evidence that "bused" black students have
become more supportive of "black separatism."

b. Attitude differences between METCO schools are not shown.
Armor's article assumes that the METCO program consisted of the
same "treatment" for all of the children participating in it. Conse-
quently, attitude differences across METCO schools were not shown;
nor, as noted earlier, were any variables utilized to take into account
w, hat type of educational programs were actually occurring inside
the various METCO schools.

Actually, of course, there are as many different METCO programs
under way as there are separate METCO schools. But consider the
contrasting policy implications of providing only the total results
as opposed to school-by-school results. Suppose a particular school
program aimed at improving racial attitudes were attempted in eight
schools, and that the overall effect was minimal. The policy implica-
tion would be to regard the program a disappointment and to consider
abandoning it. Suppose further that a meaningful effect had in fact
been registered in all but two schools, but that attitudes in these
two w(ere so nitfavorable that they virtmally ol)scured the favorable
.,I'iti,,: s (of tl,w ,,I)jr ,iV if# I total dJ.:;t. Now the policy implications
1,/1 ti...:t ,Id '"di wo,,ltl I) to rfeg;trd tle prograin as encouragingg
ii,,l to) finI oit bow to cljar, the. dviaiit two to nake them more
i:: t,(. succ.ssfi, six v..,liOjls. In short, the variability across schools
is Ci liticacl cotii,iiratioii in jmig' a program.
Our Fi'ir, 1. frum U ., ( IJ71 ), shows that a situation similar to

this ..xist d for th, .iCO program in 1969. Note that schools F and
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FICiME 1. Attitudes o Af ETCO and White Students Toward the
METCO Program by High Schools

(least favorable
to METCO) 2.0

1.8 White Students1.8-

Mean Response
Score on
"Attitude to
METCO" Item 1.6
by School

METCO Students
1.4

1.2 -
(most favorable I I
to METCO) E B D C G H F A

High School

I Data from METCO students in School C were not available. The Figure is taken from Useem
(1971).

A evince by far the most anti-METCO sentiment among both white
and black pupils. Note, too, that black attitudes toward METCO are
consistently more favorable than those of whites, though there is a
positive relationship across schools in the attitudes of the two groups.
With such wide differences between 'METCO schools, how can a
simple judgment of success or failure be passed upon the entire
program? -

c. Misleading claims of consistency with other research findings
are advanced. Two studies are cited as providing supporting evidence
for the METCO results; but their descriptions are so inomplete as
to be highly misleading. Usecem's (1971, 1972) METCO investigation
is given as evidence for how interracial contact in ,METCO schools
leads to worse race relations. Ier complete findings, liowvever, point
to a different conclusion, and we shall return to these findings shortly.
The other citation refers to Armor's earlier reanalysis of the Cole-
man report data:

\I] l.t' vxi',ia,,.,ly~sik e " ( 1 (AL-11,111 (l.,ta 110A,\ , I V;. l , \1, ithl-

,,lit c, ltlclillg sor :;cial class Lactors, "i.ttii a(l" iiittgr.,It',l i.v. 11 ))1-

buid) black sixtl-grade groups were still one IImd ,Mi-li.if stil,,d.Lrd
dl'kia i'ii, lt liit mil \d 'litc gro' lls ill thl( N.1111c .-w.l) s. C'o i I .i,,',I to .i

natitiiial gap (if two staldar(l cleviatiotis. This ine;ms t ha.1iiii
the Coleman datla to be correct, the be't that ititegratioit (,1111 do
would be to move the average black grup fri'oI the 2nd plcrceitile to
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the 7th percentile (on the white scale, where the average white group
is at the 50t percetile). (Armor, p. 100)

Such a statement is extremely misleading, and it requires clarifica-
tion. It appears to assert that there is some upper limit on the possible
achieveniit gains through "busing" of blacks relative to whites. No
such assertion is possible. Moreover, the evidence for this claim is
based on data from groups of children who are in general not bused
and for whom there are only Coleman's cross-sectional data. The
statement. then, implies a causal relation from cross-sectional data,
a practice correctly condemned earlier by Armor. The statement
further implies that there is some intrinsic, if unspecified, connection
between the gains possible from "busing" and the inferred gains
estimated from cross-sectional data.

More misleading still is the use of group percentiles. Technically,
it may be correct that the average black group mean in desegregated
sixth grades is only at the 7th percentile when compared with the
means of white groups. But the obvious misinterpretation that can
easily arise is that the average individual black student in a desegre-
gated school is only at the 7th percentile compared with the individual
white student norms. Such an interpretation is patently strong.
Though Armor can argue that his statement is technically accurate,
we feel that lie has an obligation to inform the lay reader fully so
that such a misinterpretation could not occur.

The misleading statement utilizes standard deviations based on
group means rather than on individual scores. Group standard devia-
tions are invariably smaller than standard deviations based on the
individuals within the groups. Instead of the average black group in
desegregated sixth grades being at the 7th percentile of white group
norms, then, we estimate that the average black individual in deseg-
regated sixth grades ranks between the 25th and 30th percentiles
of white individual norms." Indeed, Figure 2 of Armor's article shows
that the black senior high students in the METCO research average
between the 25th and 43rd percentiles in individual reading achieve-
ment.

The achievement effects of "busing" are more complex and positive
than reported. Armor concludes that "busing" fails on four of the five
standards he alone sets for it. One of these alleged failures concerns
the academic achievement of black students. From the selected
findings of selected studies, Armor concludes that desegregation re-
search throughout the nation has typically fomud no statistically sig-
nificarlt -nhMnce.nc it of black achicvemcnt. Further, he claims that
0.4.' !T(:O re.',lts ,ppoI t Ilik cm-wlbision. Bt we hav' noted how
ti. ' i,. I M:m- ,, 1, s r li(e.d tli lol ia w (RIisSioll (if at least Sc('Il

,:.:., .t .. wi'.5t i ,, viih 1)j%itiv' black ach]ievc't~ i .t results and
tl,,.-hl %irios ,Vctktics,,s ini the M\lITCO research.

'I i- I ,,1,t tl,. pla'c. for (oIIIJ lt. rJ.view of the r.lcva,,t research
!i' t,,r,. Ntit ' ir uvalti,ii of the available -vidclnce points to a
mor' .itcounrtgitig, if Iliorc t.ittative, and complex set of conclusions.
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First, the academic achievement of both white and black children is
not lowered by the types of racial desegregation so far studied.
Second, the achievement of white and especially of black children in
desegregated schools is generally higher when sonic of the following
critical conditions are met: equal racial access to the school's re-
sources; classroom-not just school-desegregation (McPartland,
1968); the initiation of desegregation in the early grades; interracial
staffs;'0 substantial rather than token student desegregation (Jeneks
and Brown, 1972); the maintenance of or increase in school services
and remedial training; and the avoidance of strict ability grouping.

Grading changes before and after desegregation are meaningles- if dif.
ferential grading practices are not considered. "Busing" also fails, ac-
cording to Armor, because the grade average of the METCO students
in junior and senior high schools declined. The average METCO
grade decline is slight (-0.12 on a four-point scale), although he
described it as "considerable" (Armor, p. 109). Nor is the difference
in grade changes between the METCO and control groups statisti-
cally significant. moreover, the greater drop in METCO grades than
in control grades may be an artifact of the enormous non-response
rate discussed earlier, for the full cross-sectional data show the
controls' grades falling as much as those of the METCO children
(-0.14 to -0.13).

Black grades also fell after desegregation in Evanston, we are in-
formed in Armor's footnote 4. But we are not informed that the same
study shows that white grades also -fell and that there were no
significant differences "in the frequencies of earned grades within
each group" (Hsia, 1971). By contrast, when black pupils left a
segregated junior high school in Sacramento in 1964, they soon re-
ceived higher grades in the desegregated schools and maintained this
improvement throughout their junior high years (Morrison and
Stivers, 1971). However, none of these results are convincing, since
differential grading practices are not controlled.

Shifts in aspirations and "academic self-image" during desegregation
are positive in meaning. Armor further contends that "busing" fails be-
cause it lowers both the aspirations and academic self-concept of
black children. Several qualifications are briefly discussed initially
(Armor, pp. 101-102), but when the conclusions are drawn, this
METCO "finding" has become unqualifiedly one of the four failures
of "busing" (Armor, p. 109).

Actually, the METCO data on the subject are by no means clear.
Two of Armor's three relevant Figures (5 and 6), those concerned
witlh occmpatioiul aspiratimis and with filingg more intelligent than
c'ldsl"ates', Slow 11o significalit Change diff,'r .n CL's 1), w-'li tIlt.
NIETCO and "control" grolaps. And the non-response bias may ac-
count for the O(lit sigiifleamit change differencc-in r'gmrd to the
desire to obtain a 1 bachelor's hegrev (Figure 4)-since tlit fill cross-
sectional samph.s reveal a similar decline for both groups (- Ii per
cent to --- 12 per evnt).
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Two careful desegregation investigations from Pittsburgh and
Evanston, however, have found lower black aspirations combined
with better academic performance. Black ninth graders in Pittsburgh
had significantly higher arithmetic achievement and lower educa-
tional aspirations in dsLgregated schools (St. John and Smith, 1969).
Silnilrly, both black ald( white pupils in Evanston's third, fourth,
and fifth grades who had previously been in predominantly black
schools reported somewhat lower academic self-concept scores after
two years in predominantly white schools (Weber, Cook, and Camp-
bell. 1.971; Hsia, 1971). And we have noted that Evanston's black
and white children made achievement gains during desegregation,
though they were not statistically significant (Hsia, 1971). Since this
effect occurred for both racial groups, these investigators inferred
that this -social comparison effect" reflected adaptation to new norms
and more realistic conceptions of academic performance.

The key to understanding the apparent paradox of reduced aspira-
tions combined with increased achievement is the well-known psy-
chological principle that achievement motivation and aspiration level
are by no means identical. Researchers have repeatedly found that
moderate motivational levels are best for learning and achievement
(Atkinson. 1964). Some of this motivational research directly con-
cerns black children. Katz (1967), for example, has demonstrated
experimentally how unduly high aspirations can doom black students
to serious learning difficulties. In his view, desegregation benefits
learning among black children by lowering their aspirations to more
effective and realistic levels. Veroff and Peele (1969) supported
Katz's position in a study of desegregation in a small Michigan city.
They found that achievement motivation, as measured by the choice
of moderately difficult tasks, significantly increased for black boysafter one year in a desegregated elementary school; black girls, how-
ever, did not evince the change.

If METCO had drastically curtailed blntck ,-;;;bitions to low levels,
this woi1ld have been it itcgative result. But METCO reduced these
ambitions only slightly, for they remained as high or higher than the
ambitions of white students in METCO schools." In short, when
desegregation lowers rigidly high aspirations of black students to
moderate, effective levels, it should be considered a positive, not a
negative effect.

Shifts in raaI attitudes during desegregation are exaggerated and in.
terpreted too narrowly. "Busing" fails again, in Armor's view, because
he regards his .IETCO data as indicating that desegregation leads to
nv~t,tive .ffrcts for race, rclatiotis. Once again, these METCO data
;:f,. I, mg,1W . ,,t l,, ,t. 'I ,,,,-1, ,,,11ch i% ,,1dh,: of it, t1h, increase amlongL

,. ~ ~ ~ 1 1.1((' ,, ,I i: P.,. A . 1-(. (1) atil Il ~ schoo, ls. w ith at h.cIst haIl-

jl;t,:l: St (1d,.It ijruIi,.s pul,,.,'. fot to be Ni Jlifi(ctntly different from a
%iji-illr incro tw ;Io,, 4 ohy: "coijtr(l" ,.llshid nts (Figijre 7). No contr,!
,lat.t alv , wi for b.,C : .stidc I-Its' r,1l,,timil wvitlh whit Studeits
(li lir. ]0), .,vn tliji,,,i data witlmlt control comparisons are
,tl(j,, - 6''i -(lm(,lum,.d by Ai-uor and a large scginent of the controlr
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group also attended interracial schools and had contact with white
students. And as already noted, the differential administration of the
third attitude questionnaire in 1970 is a critical factor which probably
explains at least part of the difference betvcen the two groups.

But if these supporting data are suspect, Armor's interpretations of
them are even more suspect. "Militancy" and heightened "black con-
sciousness and solidarity" are viewed as indicating "bad" race rela-
tions, though Armor adds, "It would be a mistake, of course, to view
the increased racial solidarity of black students as a completely nega-
tive finding" (Armor, p. 113, italics added). Similarly, support for
"black power" and a preference for a school with a student body that
is evenly divided between the races are believed necessarily to involve
"black separatism." Even sympathy for the Black Panthers is re-
garded as indicative of "anti-integration sentiments"; this despite the
fact that the Panthers do not support racial segregation and removed
Stokely Carmichael as a member because of his insistence on racial
separatism.

These interpretations involve a logical contradiction in Armor's
argument. He begins his article with the famous "hearts and minds"
quotation of the 1954 Supreme Court ruling against de jiure racial
segregation of the public schools; and he employs it as evidence of the
powerful influence of social science upon "the integration policy
model." Yet the Supreme Court was maintaining that segregation led
to black self-hate. Now when he interprets his data as showing that
METCO "busing" leads to racial pride, militancy, and a desire to be
among blacks as well as whites, Armor concludes that "the integra-
tion policy model" is proven wrong and that "busing" causes bad race
relations.

The article admits that the METCO children are still supportive of
the program, but emphasizes the trend toward "militancy." No con-
sideration is given to the effects of the differential administration of
the third-wave questionnaires; nor is any given to the possible effects
of the study's having begun just after the 1968 assassination of Dr.
Martin Luther King,.Jr., a tragic event with wide repercussions for
black/white interaction. Finally, the attitude results, like thi 'achieve-
ment results, must be reinterpreted in the light of our discovery that
much of the "control" group attends substantially desegregated
schools. It could be, then, that the extreme tokenism of the METCO
programs influenced these attitude results. They cannot be related to
"busing" and desegregation, given the composition of the "control"
group.

Nonetheless, Armor views these findings as a challenge to contact
theory. To bulttress this collt.ntioll lic sI(ctiv'-ly cites a loin fiudinu
(f!it oIf (o)litcxt 'rm ii Lt..l (1971. 1972 1 I.969 st fI( " \v( I t.. r..! iI I
attitudes in MIE'(() schools.

Noiletl('ltSS, allliougi Ill,' 4.\i(lCce is i it cflipltct', what t. 1havt' ill-
dicatcs that thet \%h~ill.n, ] i: t~ .ll ' \%V'..' ,'lic" ' ,:, *,,ic,

tile contact .... [I Iliose st (Itt'lits who l aL dir et Classrom)g conltac't \\ itl
bused black stmdcls sis .l ( '.(4 l' lllI'l r tilt! busing progrill th~at
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those without direct contact. In fact, the kind of students who were
genrr.T"l the most supportive-the middle-class, high-achieving stu-
dents-showed the largest decline in support as a result of contact
with bused black students. This finding is based on cross-sectional
data and does not indicate a change over time, but it is suggestive of
the possibility that a general polarization has occurred for both racial
groups. (Armor, pp. 103-104)

\Vlnici drawing conclusions, however, he forgets his own caution
against drawing causal inferences and flatly states that "white student
attitudes in the receiving schools also tended to become less favorable
to black students . . ." (Armor, p. 112, italics added).

The simple correlation between increased classroom contact and
more negative feelings toward NIETCO among white students is sta-
tistically significant; but Armo" fails to report that the relationship is
no longer significant once such variables as sex, socio-economic status,
and academic standing are taken into account. Moreover, this effect
is limited to upper-status students of high ability who remain favor-
able to the'grogr-m-but who have their initially unrealistic expecta-
tions of blacks modified.

There is also a failure to report other relevant findings from
Useeni's work. For example, she found a statistically significant posi-
tive relationship between favorable white attitudes toward METCO
and earlier equal status interracial contact in elementary school,
summer camp, etc.; and this strong relationship remained significant
after full controls were applied. Useem also found a relationship
(p<.0S) between support for METCO and interracial contact in
extracurricular activities. Moreover, she found that having a METCO
friend is strongly linked to support of METCO, and is best predicted
by equal status contact with blacks as a child and with METCO stu-
dents in class and school activities.12

The evidence thia school desegregation "channels" blacks into greater
future opportunities is stronger than presented.-The one "success" of
"busing," Armor admits, is that METCO appears to "channel" its
students into colleges at higher rates than control students presum-
ably from the same families. But this finding is couched with many
qualifications that are conspicuously absent from his negative con-
clusions. Furthermore, his article actually understates METCO'ssuccess in this regard and fails to cite recent research that indicates
that it may well be an important effect of interracial education in
general. -

Armoris ;,rticle. shows ii, its Figtir 11 that 78 per cent of the
M lT(:) ,, .l: . cif' .( i . 70 ,.O ,.ircd fotir-var olh'gle's, coiJn-
p..: ! .'j *.v I ,,.r t4 ujt oif Iwi (,olroIs. By til' fall of 1971, the
pr(', t-,. .vr,. (,6 por . tit il! .1i per cent; and l)y the spring of
1971.56 1),.r p'z ut anl 'IS p; c.iit. ( Vor iiniv.riti.s, the spring 1971

i e.rc (- ,, iiOI IE i4 ., widJi .13 )(.er .(.it of the MEFTC()
,radii:t,.% ,tait oily 12 p, r u.tt of tht. controlss enrolled.) Similarly,

p),%itiv- r., tlls arv cti.d fromi aotlhtr sp,'eial program ( Perry, 1972).

83-458 0 -82 -8
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But the article also implies that the METCO drop-out rate from
college is excessively high, suggesting that the program pushes into
college students. who do not belong there. This point is answered as
soon as one compares the METCO figures with other data on college
attendance. For 1969 and 1970, the percentages of the total gradu-
ating classes of the METCO high schools going-on to four-year
colleges were 61 per cent and 62 per cent-all well below the 1969
and 1970 METCO figures of 77 per cent and 78 per cent (Useem,
1971).'3 Moreover, the 84 per cent college retention rate of the 1970
METCO" graduates who entered the second year of the four-year
colleges is not abnormally low. In fact, it is slightly above the 78
pcr cent national retention rate for white students in four-year col-
leges (Astin, 1972).

Nor was the 1970 METCO graduating class unusual. Robert
Hayden, the director of METCO, kindly supplied us with data on the
32 METCO graduates of 1969. Twenty-eight (88 per cent) entered
college in the fall of 1969, while four began full-time employment.
Three years later, attempts were made to contact the entire group,
and 22 of the 28 college-attenders were reached. One was in the
Army, and five had left college. Sixteen (73 per cent), however, were
still enrolled in college.

Yet Armor belittles such concrete results. He emphasizes that such
findings arc tentative, based on small samples, and may indicate that
the future benefits of biracial schooling are limited to the college-
bound. The importance of all three of these cautions is reduced,
however, by a major research effort that goes unmentioned. Robert
Crain (1970); using a 1966 survey of 1,624 adult blacks in the urban
North, focused upon the occupational and income outcomes of de-
segregated education for high school graduates." Crain concludes:

American Negroes who attend integrated public schools have better
jobs and higher incomes throughout at least the next three decades of
their life. The differences in income cannot be accounted for by the
higher educational attainment of alumni of integrated schools, or by
the higher differences in social background. The most significant ef-
fect of integrated schools is probably not "educational." It is probably
more important that Negroes who attend integrated schools will have
more contact with whites as adults, and tend to have more trust in whites
than do Negroes from segregated schools. This in turn partially over-
comes a crucial barrier to equal opportunity-the fact that information
about employment opportunities is spread through types of informal
social contacts to which few Negroes have access.

The firm policy conclusion against "mandatory busing" is not substan-
ti:nted by the evi,'I,'!ce prv ",d1 F,)r the I n;y ro;i,O, ],,is .-. ,
above, the evidence (oes iott jiistify Armor's unqim ilificd conclusion:
"The available (evi(hfnev, om busing, then, seems to lead to two chl."
policy c'iichlsio is. 01iv is that Inlindatory busing for pilnposvs of
improving student achi evviluent and in~terracial harmony is not efice-
tive and should not be adopted at this time" (Armor, p. 116). iter-
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estingly, this conclusion was added to the final version after
considerable publicity concerning Armor's paper had been generated
by its repeated leaks to the mass media. An earlier draft had con-
cluded only that "the data may fail to support mandatory busing as it
is currcnly justified ... "

Anor also concludes that "voluntary busing" should continue for
those who still believe in it and for the sake of social science research.
Yet he never demonstrated, nor do we detect it when reviewing the
evidence, that "mandatory" and "voluntary" desegregation lead to
different effects. "Mandatory busing" is condemned out of hand even
though his article rests most heavily on a voluntary program's effects,
and'rests entirely, except for Berkeley, upon token programs with
small numbers and percentages of black children, while most "man-
datory" programs involve larger numbers and percentages of black
children in Southern cities excluded from consideration.

In a real sense, Armor's article does not concern itself with "busing"
at all, save for its title and its conclusions. It does not provide us with
direct evidence on the "busing" of school children for racial desegre-
gation, for it never treats "busing" as an independent variable. Rather,
his article is an attack upon the racial desegregation of public schools
that often, but not always, involves "busing." Large numbers of the
children in the few studies cited by Armor attend desegregated
schools without "busing." And we have noted that in his own METCO
study many of his so-called "controls," who were supposed to be
"unbused" and segregated, were in fact "bused" and desegregated.
Furthennore, a'check on his METCO sample finds that a substantial
number were not bused. Armor was apparently aware of these prob-
lems, for he admitted ii his court testimony for segregation in Detroit
that "a more accurate title would be 'The Effects of Induced School
Integration.'"

To our knowledge, there is actually no evidence whatsoever that
"busing" for desegregation harms children. This is fortunate, since
over 40 per cent of all school children in the United States are "bused"
daily (though only three per cent are "'bused" for puposes of achieving
racial desegregation; Metropolitan Applied Rescaich Center, 1972).
Only one of the investigations mentioned in Armor's article actually
utilized "busing" as an independent variable. It found, though this
was also omitted, that black ptpils in Evanston who were bused to
desegregated schools attained significantly higher test score gains
than those who either remained in or walked to desegregated schools
(Hsia, 1971). This result may be an artifact of selection, but it at
least indicates that "busing" per se did not impair achievement.

IV
The article's basic ussumptils ahoit racial change are tiijistified. To
0 6~s 1 .,, t, our critiqji- li.,i% all lt '(lre k Ii-m ois arg,jII lwit wvitllill tli(

:rrro'.v C onlfiit,'; of lis, vicw (f ti' pr ci'ss of racial des.grcgation of
the pld)lic' schools. Mit lere(' we wish to break out of these colifines
and to cha~llirigo the hasic nssiiiuqptiois about racial change that utndvr-
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gird his entire article. Armor's thesis is predicated on viewing school
desegregation as a technical matter, an inconvenient intervention
whose merit must be judged solely by how well black children man-
age to adapt to it. Blacks are once again the "object" whose reactions
should determine "what is good for them." The conditions faced by
black children go unmeasured and ignored, and the whole context of
American race relations is conveniently forgotten. All interracial con-
tact is assumed to constitute "integration." No mention whatsoever
is made of white racism, individual and institutional, which the
Kerner Commission maintained was at the root of the problem (Na-
tional Advisory Commission on Civil Disorders, 1968). Nor is there
any discussion of the strong argument that genuine integration is
necessary primarily for its potential effects on white Americans and
their racial attitudes.

Instead, the whole issue is portrayed as the creation of "liberal
educators" who are "so intent on selling integration to reluctant white
communities that they risk the danger of ignoring the opinion of the
black community" (Armor, p. 115). Forgotten is the fact that the
issue was the creation of black America, from Charles Hamilton
Houston to Roy Wilkins, and that it has been continuously opposed
by white America with every conceivable means.

Data from the limited METCO sample are generalized to the whole
black community (Armor, p. 113). The anti-busing resolution of the
National Black Political Convention held in Gary, Indiana, in March
1972 is emphasized, but the paradoxical fact that the same Con-
vention also passed a strong "pro-busing" resolution is not cited.
While it is acknowledged that "many black leaders favor school in-
tegration..." and that "the majority of blacks may still endorse the
concept of integration .. ." (Armor, pp. 112, 115, italics added.), the
full range of support for school integration (not merely desegrega-
tion) in the black community is never revealed. "Would you like to
see the children in your family , go tu school with white children or
not?" When asked this question at the time of the METCO research
in 1969, 78 per cent of a national sample of black Americans (up from
70 per cent three years before) chose "go with whites," tsopposed to
9 per cent "not with whites" and 14 per cent "unsure" (Coldman,
1970).13 Thus not just a majority but an overwhelming portion of
black America still opts for school integration. If any further evidence
were needed, the immediate and hostile public reactions of many
blacks to the initial newspaper stories concerning Armor's paper
should have supplied it. This is not to deny that there are strong
doubts among blacks, especially the young, as to whether white
America will ever ;llow gviiiine integration to be'comc the national
I 'li.11 ( llitk 'tl,.f ,' ,l ) ,11 .v in~f(rced( b ~v th e assitl l p ti Ii l {l o I% ic h

Armor ;tsit'l' Ili-it the, )IrdeiI mutst Iall ,upon tlose. wvlio S,lpli~t
s'lionel ili( ,4rati ulm. to prove tliat it wL)rks. (Oiven A teri'a's imb ili y
racial liisto),y, %% l t a t t t )'l tl th -ii o f'" p ro otf tt:,1.S v.1tlh 11M ).m .

wVho wish to; 11i;iltin ai racial segregation. But actuallv sm,.li.,, .
tioi s niss dit lmiit. "lle ')lirts iitte'rpitaitioin of Lhit 1 t , At 'iid-



111

, ITOIL PUBLIC ,?41 FAUT

tuent of the United States Constitution, and not social scientists'
opinions about black responses, ultimately governs the racial de-
segregation of the public schools and court-ordered transportation
which may be needed to achieve it. This fundamental fact was dra-
matically demonstrated by the judicial reaction to Armor's deposition
in the Detroit school case, a deposition based on an earlier draft of
"The Evidence on Busing." On June 12, 1972, U.S. District Court
Judge Stephen H. Roth ruled the deposition inadmissible as evidence
on the grounds of irrelevancy. The deposition, in Judge Roth's view,
represented "a new rationale for a return to the discredited 'separate
but equal' policy..."

FOOTNOTES
'This is true from the early statements on the desegregation process by Clark
(1953), Williams and Ryan (1954), Johnson (1954), and others (summarized in
Coleman, 1960) to more recent statements by Katz (1964) and Pettigrew (1969,
1971).
"-Matthal (1968) describes the White Plains (1967) research" as follows: "The
small numbers of Negro students tested (33 desegregated students, 36 from
previous years); the lack of explicitness about comparability of the groups under
study and the rationale of sample selection; the occasionally contradictory figures
and tables; the lack of significance tests; the selection of only one grade level for
study (plus a truncated comparison of another grade level); and the almost
impenetrable prose of the research report make this study bitterly equivocal."
3Grades two and four were excluded because of problems of sample drop-out.
Earlier work showed somewhat greater gains for the desegregated youngsters In
the semdnd grade and for the segregated youngsters in the fourth grade (Mahan,
1968), so the omission of these two grades should not bias the results of this new
analysis (Thomas Mahan, personal communication).
',More recently, a study has been released by the Center for Urban Education
concerning 25 black first, second, and third graders bused under Project Concern
from Bridgeport to Westport, Connecticut. Though the sample size renders its
findings tentative, it found marked academic improvement for the "bused" chil-
dren during one-and-a-half years when compared with similar unbused children
remaining in the segregated sending school in Bridgeport. The study also found
no ill effects among the desegregated %vhite children (Hcller et al., 1972).
*We wish'to thank Robert Hayden of METCO, the Boston School System, and
the families of the children contacted for their helpful cooperation in securing
these data.
0 We are here following the standard practice of defining a segregated school as
one with a predominantly black student body. Had we employed a majority-white
definitfon for a desegregated school, the "control" percentage attending deseg-
regated would be 53 per cent (29/55) instead of 62 per cent (34/55). Small
numbers of Chinese-American and Spanish-speaking students in a few of the
schools explain the minor difference.
'Our projected sample sizes conservatively assume a standard deviation of the
junior high gain scores of one grade level.
$Unfortunately for the discerning reader, Armor failed to mention these losses
of elementary subjects in the one footnote he devotes to the subject. Ve obtained
them from WalLrg ( 1r9).

'Xiig th (,,l..j. r, :/.'rt f'l::, th(. tlm arcl df:viati(in for grnmups of white
.tudits in d, %, I at,.l.,r t.,I ii, I lv M,.rf ptlita,, Nojrtd is wily about 40 per
cent as large as th. staritl;,rd dehviation of fil white individuals scores; or, on
Clcmnar's v-rbal tt;st, rouglily fwr points whitre the standard deviatlon of the
individlual wits i% M poiNts (Cl,..,n rt al., 19(i). Shizc Armor finds that
thec mean for white groups in dt-segri-gattcd shgiols is roughly one-and-a-half
group mean standard 1,:vi;atioms larger ithai It foir hlack groups in desegregatcd
Schools, we Cetimatc that the average lack child is roughly six points (1.5 x 4



112

BIJ? i. A KtlAIIV O I11L L aL',..N.,.

points) behind the average white child. Translating this into individual percen-
tiles and assuming that the average white In desegregated schools is at the 50th
percentile, we arrive at our estimate that the average black pupil in desegregated
schools is between the 25th and 30th percentiles.
IOBailey (1970) has also shown that high school "disruptions" and racial ten-
sions are far less likely to occur when the black staff percentage is equal to or
greater than the black student percentage.
2"Usecm (1971) studied white tenth graders' aspirations and attitudes in eight
out of the nine secondary schools participating in the METCO program during
1968-69. She found white aspirations just equal to or below those reported for
blacks in the same schools. Thus, 74 per cent of the white students wanted to
be above the middle of the class academically compared to about 80 per cent
of the black students; and 26 per cent of the whites aspired to a professional or
graduate school compared to 35 per cent of the blacks.
12In his Detroit segregation testimony, Armor stated that he omitted these posi-
tive findings of contact because they were voluntary and therefore could have
been caused by self-selection. But classrooms at the high school level often
involve selection too. Besides, 72 per cent of Useem's white students who had
contact with METCO students in school activities had it in athletics. Armor's
argument requires us to believe that tolerant white students would go out for
football primarily to have contact with the few black players on the team.
13Data from one METCO high school was unobtainable for 1970, but the
similarity of the percentages for the two years suggests that this does not intro-
duce a serious bias.
-'From these same data, Crain (1971) also finds "that those who attended

integrated schools are more likely to have graduated from high school, are more
likely to have attended college, and score higher on a verbal test than those
who attended northern segregated schools. It seems likely that the higher achieve-
ment of Negroes In integrated schools can be attributed partly to differences in
the character of their. classmates, irrespective of race. In addition, however,
there is evidence that attending integrated schools has an important impact in
establishing social and psychological preconditions for achievement."
"$Armor's data on black attitudes toward "busing" in his footnote 11 are out-
dated. By March 1972, blacks favored "busing" for integration by 54 per cent
to 34 per cent (Harris, 1972).
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The Double Double Standard: a Reply

DAVID J. ARMOR

T 1OtAS P Li-ricin.w and his associates have missed the essential
point of my study. As a consequence, their comments shed little

light on the current public controversy over busing. Indccd, their
critique further promulgates the ambiguities and confusions that have
)revailed in the field of race relations since Myrdal's Art American

Dilcmma.
The essential rcquiremcnt for sound reasoning in this matter Is

observance of the distinction among the findings of science, tho
results of policy, and the dictates of law or morality. I studied the
results of existing policies of induced school integration (all of which
used, of necessity, varying amounts of busing). I was not studying
the scientific issue of what might happen under various conditions
(other than those in effect in the programs studied), nor the legal
question of whether it should have happened according to various
constitutional interpretations. My task was far simpler. I asked only
the question: What has happened? My critics have confused the has
with the might and the should. This confusion is further compounded
by mneir application of two double standards for the evaluation and
use of the evidence on busing.

I am accused of having too severe standards and unrealistic expec-
tations about the benefits of induced school integration (which I will
hereafter abbreviate as "busing"). But I did not formulate these
standards and expectations. They come from the programs them-
selves, buttressed by several noteworthy studies, particularly the
Coleman report and the 1967 report of the U.S. Commission on Civil
Rights. I do not doubt that existing busing programs are also based
upon moral and legal principles, especially the 1954 Supreme Court
doctrine that "separate is unequal." But even in the 1954 decision
social science findings arc cited as "authority" and hence become en-
tangled with constitutional issues.

One expectation stands out above all others: !ntegrat d ucation
will enhance the acaderpic achievement of minority groups, and

-o sstb-st.-i _" )-th- ebieemcnt g.

Treison rth s g co IsbcUTh& CGkman
study revealed a large and consistent achievement gap between white
students and most minority groups (with the notable exception of
Oriental students). The gap between black and white students av-



117

' I.', I I T I|111-14" I.N'1t ilI'.T

O.rage.; abotit ;33 p'rvitilile points. This means that for any black child
and white child drawn at random from the general population, we
can expect the black child's scores to average about 33 percentile
points below the white child's. This achievement gap became the
main argument against segregated education and the yardstick by
which to measure progress. It is unlikely that de facto segregated
education would ever have become such a major issue, or that so
many communities would have voluntarily initiated busing programs,
without this evidence.

Tns is also the central issue in the critique. The critique makesthe incredible claim that looking at black and -white achievement
differentials is not appropriate, since both groups may gain under
integration. Not only is there little evidence in support of this claim,
bit even if it were tne there is no way w, could conclude from it
that integration would solve the educational d"eprivation of minorities.
Would we solve the economic problems of minorities if we raised
everyone's annual salary by $3,500? Of course not. Such a gain was in
fact registered by both whites and non-whites between the 1960 and
the 1970 census, but there has been no lessening of the clamor over
economic inequality. But money at least has some meaning in abso-
lute terms; this is not the case for academic achievement as measured
by testing. As any educational specialist knows, there is no "zero-
point" on an achievement test, and progress is always measured on a
relative basis (i.e., a student's progress relative to a national or local
norm). Thus if the black/white achievement gap does not change,
there is no way one could conclude that busing is beneficial for
minority groups.

I am accused of selecting only "negative" studies and leaving out
seven other adequately-designed st'.;dies that were more "positive."
In fact, I looked at all the studies that I could obtain at the time.
Their results were so consistent that I was quite confident about my
conr'u:,is. i have now looked at these seven reports (only four of
vhich meet the technical requirements for an adequate study) and
have no reason to change my conclusions; nor do I see much evidence
to support the authors' optimism.

The only way to settle this issue is to look at some, of the findings.
I have selected a number of studies that were not in my original
review, including some that are cited by Pettigrew and his colleagues.
The otjlv criteria I ised for my choices were the comprehensiveness
of the data and the presence of some of the conditions my critics
claim are important for achievement gains (i.e., tvo-way busing,
classroom inte. , rating , (mbit ion, tc.). I will focus on reading achieve.
r..,t. si:,wv this is ;hoit th. oiy aicademic-. %kill which is measuredd

..* !i'.t, ' \;aJ,,, i% ,hrviw , I ,. th l .'amistoj stdy, which in my
).!: i t .l,i% 111J1,1 ll om,. I . l,.1.t. AK,, it fulfills 11,ost oIf the in,-

pI.i! .,t .r,:,,liliO,% (Acd is lie, 'rilierlm: A siz:ah,' proportion of the
st,,,l,,., wer,, l,.k (aloit 20 Pr t.,il ); ,alo t ll chlssrooms were
r.t,.i;dly bh!.6 .l:(f((; f+mt'1lti.s '.re fiut.gr.ted (about 10 per cnt
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black); and the duration of the integration experience was three
years. The performanice of the. fourth-grade cohort is typical:

T~iLE 1. Reading Achievement in Evanston,
BEFORE INTEGRATION AFTER I.TEcnATON

RACE (GRADE 4-1967) (GRADE 7-1970)

M\'ite (N=185) 253 278

Black (N---606) 237 253
Gap 16 25

I Adapted (Tom Jay ji Hsi&, Integrotion in Evonton (Evanston: Educational TesUng Service,
1971). Table 11. Scores uwe based on the STEP reading test; the standard deviation s ap
proximately 15.

The black/white, gap is 16 points before integration, or just about
one standard deviation (almost identical to Coleman's finding for
the sixth grade nationally). After three years of integration the gap
has increased to 25 points, and we can see that the black students
in grade seven are performing at the same level that the white stu-
dents were at in the fourth grade. In other words, in the seventh
grade the black children are three years behind white children in
reading achievement. Similar results were found for cohorts starting
at grades one and five and for performance on arithmetic achieve-
ment tests. We do not know whether the achievement of both groups
might have been enhanced; but what difference would that make in
terms of the possible harmful effects on the black children in Evanston
who are forced to compete for academic rewards at so large a dis-
advantage?

The Berkeley data also afford a good example, for the Berkeley
program employed two-way busing (whites to previously majority-
black schools and vice versa) and integrated faculties and classrooms.
Although the study was cross-sectional, data were presented over a
four-year period for six grade levels; thus it is possible to construct
a first-grade cohort and follow that same grade (if not exactly the
same students) through two years of integration experience:

TABLE 2. Reading Achievement in Berkeley,
BEFORE ONE YEAR OF Two YEARS OF

INTFRATION INTEGRnATION INTEGRATION
RACE (Cn.DE 1-1967) (CnADE 2-1068) (CnADE 3--1969)

Vhite (N=500+) 1.9 3.1 4.1
Black (N=400+) 1.6 2.2 2.8

Gap .3 .9 1.3

Sdtt. I ltit , t. 1i i ). Tab, I v 7. S t iar e im. u Iili illi, I .i%4 41 coil I it t41.1 I Ii%

Staitford Achivi-iliati Tct 4.ithninkii id in ,%1,1 rath y).

W.e can make inferences about thesc data if the student turnover rate
is not too high, which is a reasonable assumption. In each year thu
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gap increases, so that after two years of.integration the gap is more
than one grade level. Again, it is clear that integration has not closed
the achievement gap in Berkeley, and the black students are com-
peting at a large disadvantage.

Sacramento is one of the integration programs cited by the authors
as indicating positive effects of integration. MVhile it is true that there
are some positive results reported for some tests, the black/white gap
does not change. The following data are for the first-grade cohort:

TABLE 3. Reading Achict.ecent in Sacramento'
BEroRE AFTr.Ja Atrm

I-"Ec.ATION NTE:OGT10N IN',rECATpON
GROUP (MAY 1966) (MAY1967) (MAY 1968)

Majority (N=.421) 2.1 3.2 4.1
Minority((N35) 1.6 2.0 2.9
Gap .5 L2 1.2

I Adapted from Albert 3. Sussarero. "A Summary of the Assessments of the District's Ilegp-
tion Pyogunms, 1964.71" (unpublished report, Sacramento City Unified School District, 1971).
Scores are grade equivalents based upon the Stanford Reading Test. Minority group Indudes
both black aod .Mexican-American students.

The resemblances to the Berkeley data are striking. Again we see
that while the gap has,not widened, it exceeds a whole grade level
by the end of the third grade. Sacramento has also reported some
interesting data which allow comparison of segregated minority
students receiving intensive compensatory services with integrated
minority students. Averaging over the Stanford Reading Test in
grades one to six, we find that the compensated segregated students
gained about 1.1 years, while the integrated students gained about
1.0 years. In other words, it is possible that the slight improvements
Sacramento observed in achievement of integrated students com-
pared to .ion-compens-ated segregated students (for some grades on
some tests) are due to differences in the services of instruction re-
ceived at the integrated schools and not to integration per se. While
Coleman found that school facilities and staff were not major con-
tributors to achievement differentials, he did not say that they had
no effect whatsoever.

Another "positive" example cited by the critique is a study of
integration via school "pairing" in New York City in 1965. This study
is particularly interesting in that an attempt is made to compare
integrated students with both black and white segregated students.
While the study gives no indication about classroom or faculty in-
t-gration (whih are important for educational benefits, according
to rtv" crittk% arid while tOw pair(.d school is not majority-white

t" ,...'.. r .. i l, crucial .,niditlin ). it l,'A. afford us a look at
tL. ,, rlk/w:'.it,: ip in readiwsg achicvyci..t for a fifth-grade cohort.
As can cl.arly It.- %vn in Tal)e 4, for the integrated students the
't l,ir..(.nkr1flt ra p i% l;rgu startlingg at almost three grade levels) and
inc'.zts (to ahwt three arid one-half grade levels) after one year
of int,.gration. Ta- "positive" ,,%ult in thisstudy is that the integrated
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TLE 4. Reading Achietement in New Yorlc'
BzoRz AEn

INTEGRATION INTEGRATION
SCHOOL RACE (APIL 1965) (MAY 1966) CAm

Integrated, White (N=30) 6.8 8.5 1.7
paired school Black (N=32) 4.0 5.1 1.1

Gap 2.8 3.4

Segregated White (N=57) 5.7 7.2 1.5
schools Black (N=80) 3.5 4.4 .9

Gap 2.2 2.8

I Adapted from I. W. Stone. The Effeds of One School Pairing on Pupil Achievemen.
(unpublished Ph.D. Thesis, New York University, 1968), Tables 18 and 20. Scores ar grade
equvalents on the Metropolitan Achievement Reading Test.

black students gained 1.1 grades (or 11 months) while the segre-
gated black students gained .9 (or nine months). It does not seem
to me that this difference provides much ground for optimism, par-
ticularly since the segregated white students also gained about two
months less than the integrated white students. That is, the slight
difference we observe might be due to differences in instruction con.
tent or style and not due to the effect of integration.

The argument of Pettigrew and his colleagues that perhaps "White
students also gain in achievement from the integration experience
per se demands close scrutiny. While it makes sense to argue that
black students might gain by being in a classroom environment with
higher-achieving white students (the so-called "'peer" effect prom-
inent in the Coleman study), it makes no sense at all to argue that
white students will gain by beiig in a classroom environment vith
lower-achieving black students. What mechanism could possibly be
operating that produces opposite peer cffIuis ior the two groups? It
seems to-me that my critics' reasoning is getting fuzzy here.

But this is not the crucial issue anyway. One of the main points
of my study was to show that black achievement is not being helped
in any significant way by busing, and that therefore we have to raise
the possibility of harmful psychological effects due to the achieve-
inent gap. The small gain of two months for the paired black students
in New York is little consolation for their being placed in an environ-
ment where the), nuist compete for grades with students three years
ahead of them in academic growth. The authors completely ignore
this issue throughout their critique.

The critique cites another, more re.vnt study of Projtct Coulcerl)
(llTartford ;tnl! N.vw lav', ii) tha~t S!umws nw -. 11-,itive rt-.mlt. I ,, '!-
inilly desci ibed the Prj'ct (uoncr'r Stuli(-s as slitmwing "nii iwl"
results. The new study does 6ot chtl,4,' mly vw in fact, it l,:mrs
great simnilarity to the ollir studies pr(.N(lit(,d here. I ke time Ne'w
York study, it presents retilts for hoth races ini both inttgrattd and
segregated cniron(ments. It is it p);ili umla;ly go(od t'xaqMu)l ilk thdt
the bused pupils received a variety of c-ompenttsatory services (such
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as minorty teachers and aids recruited from the sending school).
The results for the second grade arm typical:

TAaLE 5. Reading Aclievement in Project Concern' -

-BEFoRE ArrER
.'1ECRATION .1N-CRATZON

SCHOOL RAcE (1971) (1972) CAXM,
Integrated White (N=22) 3.4 4.7 1.3
school Black (N==9) 2.1 2.9 .8

Gap 1.3 1.8

Segregated White (N=20) 3.9 5.2 '1.3
schools Black (N=16) 1.86 2.40 .8"

Gap 2.1 2.8

I Adapted front Barbsia R. Heller, cf of., "'Projeir Concern, We t, Connectiont" (New
York: Center (or Urban Education. 3972). Table 3. Scores are pad* equivalents on the Meto-
pohtan Achifeement Beading Test. The asterisks indicate that the sc ore for the segregated
black .tudents have been adjusted to reflect a shorter teastf perW&

Again. wve can see that the achievement gap increases for the inte-
grated students, starting out at 13 months and ending at aLnost two
years. Ve have very much the same situation as in the New York
pairing std;he integrated black students gain slightly more than
the_-se-egated black students (two months), but the achievement
.differential is stiU large and increases over the year. Notice, however,
that in this case the segregated white students gain as much as the
integrated white students.

Mv critics cite other studies not presented here. As I have already
said, three of them (Rochester, Goldsboro,. N. C., and Newark) did
not qualify according to my criteria for an adequate study; they did
not use the <ame achievement tests both before and after integra-
tion. The Philadelphia study is of limited utility since it dealt only
with black students with very high I.Q.'s. The Buffalo study showed
mixed results, with one gradc showing greater gains for integrated,
one grade showing greater gains for segregated, and a third grade
showing a small (two months) gain for integrated black students.
But in all three grades the white integrated students showed even-
greater gains, indicating the same increasing achievement gap seen
in the other shdies.

In view of all of these studies, I can sce no reason to change my
con,.lusion that "to date th.re is no piibli0!be.d report of any strictly
educational reform which has been proven substantially to affect
atcad(mic C,-hicvvnient; school ijjt:gratirn programs are no excep-
ti,n." It was ,, jiirpose to sit()\w tlh:at e-xisting programs have not
d. : .t ' *fo d! t.r,;:,i't, t :,vd is, Vt:,n t ,,t f f' cton v.trioitis p.x ,.(:ted
, s,,fits ,'(-pt d'i:,ly a(.hi'cvvei irt). It was ist Ily intu.ition to proue
tlilt ;,.: VI I,'ltd (0 l d Inut be. ai.-ted, Onsl- to ;how that it ha" not

I ..(So O ,t (t d :, ('xi.tit,- prfrl i ls' . ' ' re fr., ,uiv critics' argc ment
t.it the prorr.icjjs I lookd at id i it fulfill the proper conditions
for isit.rition is beside the piit. But I will go further than that:
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'They lave presented 11o convincing evidence that any programs-
even those fulfilling their conditions-are having an important effect.
There is no clear evidence in the-studies mentioned that they fulfilled
their conditions, nor is there any evidence in these studies-regard-
less of the conditions-that school integration will close the achieve-
ment gap by 'approximately a fourth." Of course, it is still true that,
under some conditions, integration might have an effect. But those
who believe this premise %%ill have to produce far better evidence
than is currently available.

T hiE methodological critique of the Boston METCO study is equal.
ly irrelevant to my conclusions and recommendations. I would

never have made policy statements based on the METCO research
without seeing a considerable amount of supporting evidence. I think
the reader can see from what has been presented that there is, indeed,
a great deal of corroboration. Methodological critiques are always
liable to a common fallacy: The existence of technical weaknesses in
a study does not prove the converse of its findings. I believe in the
METCO findings because they were consistent with many other
studies, not because the ,IETCO research was infallible. I am cer-
tainly cognizant of some of the limitations of the METCO research
pointed out by the critique. Any siDgle social science study could
be given a similar treatment. Research conditions in policy evaluation
studies are seldom ideal; this is why a social scientist must look for
consistency across many studies before coming to any conclusions.

I do not agree with all of the criticisms of the METCO study made
by Pettigrew and his associates. In particular, I take issue with their
statement that many of the METCO control group students attended
integrated schools and therefore were not a proper comparison
group. Our control groups were screened for attendance at Boston
public schools in the black community, most of which are predom-
inantly black (particularly the elementary schools). Moreover, even
those few control group students whose neighborhood school is ma-
jority-white still provide a proper comparison, not only because thc
proportions of minority and lower-class white students are higher in
these schools, but also because the Boston schools are presumed un-
able to provide the kind of quality education found in middle-class
suburban schools. After all, this is the whole rationale behind MIETCO
and similar programs, and it must be the belief of man\, black parents
who participate in METCO even though their children could go to
majority-white neighborhood schools in Boston.

But the data presented in Table 2 of the critique are misleading in
other respects. First, the authors did not use the complete .IETCO
research records to identify schools attt.ndcd by the control sainple;
instca;d. they tri,'d to track down still .lts 1uSill'z i11c1:t1'iz t te liti11ngs of
stuch'lnts ill a I,%Jtmll pill ic sclh ,l r,.gist, r. 'N .,:
they hav(' no data on Ilatiy of the control studlents-parti.ularly those
in the critical elvinentary grades. S''on(l, it is not strss'ewd that maify
of the stecondtary school control studttns were in tr, u..itional Ineigh-
borhood schools with large aind growing proportions of minority stu-
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dents. For cXMIple, of tiw 10 senior high students listed as integrated,
four attended a "border-area" high school with an increasing mi-
noritv enrollment of 27 per cent in 1968 and 34 per cent in 1969;
another attended a high school whose minority enrollment increased
from 42 to 64 per cent during these two years; and two others at-
tended a school with a 43 per cent minority enrollment.

I undertook a complete examination of the original research records
using questionnaires filled out by METCO parents in 1970 just prior
to the second ycar of the research. Of the 36 (out of 41) elementary
control students for whom there were reliable data, only 13 can be
identified as attending predominantly white schools. Of the 23 stu-
dents attending majority-black schools, only five attended schools
with a substantial proportion of white students (all of whom were
in one school whose minority enrollment increased from 53 per cent
in 196S to 64 per cent in 1969). In other words, in the elementary
grades-which are, according to the critique, the more crucial years
for achievement changes--complete records indicate that nearly two
thirds of the control students attended segregated schools.

What is especially misleading (if not irresponsible) about all this
is the authors" use of their incomplete data to conclude that it "renders
[my] METCO research of no scientific interest in the study of busing
and school desegregation." The clear implication here is that the
control group students who went to predominantly white schools
might have made large achievement gains which overshadowed lesser
gains made by control group students in segregated schools. This
would, in turn, make the control group gains spuriously high,
perhaps even to the point of masking gains made by METCO stu-
dents. But we do not have to engage in a lot of verbiage and specu-
lation about this; we can examine the relevant elementary data di-
rectly:
TABLE 6. Reading Achievement Gains for METCO and Control

. Students in the Elementary Crades% t

Co1P CRAIDEs 3A xD 4 CADs 5 AN 6

Control .t'udtnts in segregated schools
(N's=S and 10) .2 .8

Full cortrcl simple in original study
(N's-=14 and 27) .3 .7

METCO as reported in original study
(N's=SS ar.d 59) .4 .5

i All ,r.-.s are achitvemtnt gains in gr've .sivatldhnls, For the fifth and sixth grade group,
tht F.ve s'. #:u.tz.-rdit.- the 53 ptr cerit m itirrily Hthuil h;ave been excluded for the sake of

-':y :".* a t.iclfdilf!,, the a $g.in for the c-taisvL'l in segr)i Sald schools aclually
dn ,;,t tcs ..".? .s

The d.ata ,.,w clearly that the st:gr-g.aved control students do not
(litfr-r irn ' important and voi.sistent way from the full control sarh-
pk IC(r tI.,: N1E'I'CO sarnph., for that maattcr). A similar result also
caeiurrud for the jimior high susd(lvits; the high school student sample
was too srrall to make.any certain coniAusion. What this means, then,

83-458 0 - 82 - 9
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is that my on'ginal conclusion-that METCO achievement gains are
not consistntly larger than the control group-also holds when the
control group consists only of those students attending inner-city
segregated schools. As has been so often the case throughout this dis-
cussion, when rhetoric is replaced by hard, objective data, there does
not appear to be very much of substance in my critics' arguments.

Ti H other major finding with which the critique finds fault is
that race relations seem to worsen as a result of induced school

integration. Pettigrew and his colleagues seem to be somewhat am-
bivalent on this point. On the one hand, they criticize my conclusion
on methodological grounds, such as the fact that the third-wave
questionnaire was given in the white school for the METCO students
and at home for the control students. (They ignore the fact that.
the second wave-which was given under the same conditions as
the first wave-already revealed the trend of increased separatism
among METCO students.) This would make one think they believe
that contact does not increase racial prejudice and hostility. But at
the same time they argue that the various indicators I used actually
reflect "positive" changes in black self-respect-and therefore do not
run counter to the expectations fostered by the integration policy
model. Let me take up these two different perspectives in order.

My conclusions on race relations, like those on achievement, were
not based only on METCO data. There was support from both the
Useem and Riverside studies; but more important, an entirely dis-
tinct study of school integration, using the identical separatism index
that was employed in the METCO research, gave strong supporting
evidence. This study was a cross-sectional evaluation of "A Better
Chance" (ABC), a program that places talented black high school
students in white prep schools. Its data were not ready in time for
use in my original article, but I can report the relevant figures now:

TABLE 7. Black Separatism in the ABC Program'
BLACK ABC PNEP BLACK SECRECATED \VHITE PRaEP

CADE SCHOOL STUDENTS SCHOOL STUDENTS SCHOOL SrUDEN-'S

Tenth graders
(N=135, 130, 134) 1.4 1.3 1.1

Twelfth graders
(N=125.137,103) 1.7 1.0 1.0

I Adapted from Ccnge Perry. Scores are from a sep.wi mitn inrlex r nging from 0 to 4, where
4 means most si j.parist. The ,i.tttrices bctwccn s1th Wlack AIC .,nit p'il'1 ..r h,ool students is
not signiricant in the treath ,vtde, it-t is signic.int -it )'tyond I),v .001 00l fo)r th. twelfth
graders. The vast m;olit y of hI.,%k AIIC stutleuts joined the pr,,gr.ani in the tenth gr.de.

We sce that the twelfth-grade ABC students (most of whom started
in the tenth grade) score 1.7 on the index while their tenth-grade
counterparts score 1.4. The black control groups (almost all of whom
attend predominantly black schools) actually show the opposite
trend from 1.3 at the tenth grade to 1.0 at the twelfth grade. The data
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arc cross-sectional (that is, the twelfth graders are not the same group
sis the tenth graders), so we cannot claim a causal confirmation from
this study alone. Nonetheless, the ABC tenth and twvelfth graders
are very similar in most important respects, and the public school
ccrntml sample consists of black students matched with the ABC
students on important characteristics such as ability and family back-
ground. Therefore, given the identical findings in the METCO re-
search, I must conclude that there is a strong likelihood that induced
school integration enhances separatist ideology as measured by my
index.

But is this convergence invalidated by technical weaknesses in the
METCO study? The critique is correct in pointing out that the atti-
hide questionnaires were given to the METCO and control students
under different conditions in the second year of the study. It also
calls attention to the fact that a substanti dlportion of the control
students at the junior and senior high levels (the only levels to take
the attitude tests) attended majority-white schools. But the critique
fails to note that this "weakness" of the original study can actually
be used to further test contact theory by comparing integrated con-
trol group students with segregated control group students-both
groups having filled out questionnaires under identical conditions:

TABLE S. Black Separatism Coins for METCO and Control Students
in the Secondary Grades'

CONTROL CONTROL -
STUDENTS STUDEN's

IN MAJORITY- IN' MAJORITY- M ETCO
BLACK SCHOOLS WHITE SCHOOLS STUDENTS

Cain -. 1 .3 .4
N (17) (16) (135)
i .;,i scores for the bepariltitm index reported in the original study for a two-year period.
The vegative t hange niis that separatist attitudes declined.

In my original study, I reported an over-all gain for the control group
of .1. It can now be seen that the slight increase in separatism for
the control group was actually due to the subgroup of students in
inner-city integratd schools; their gain of .3 is almost as large as
the .4 gain recorded for th. METCO students. The segregated black
studs nts achally declined ill their separatist scores-mnuch as would
be predicted by the ABC data presented earlier. Whatever inter-
pr.tation on( wishes to apply to th,.se re-sults, it seems clear that the
ME'J'CO fimldiiir r()'l)rtcd ill thet origimiil stidy is not simply an arti-f... t 1,f ' iiti r lllillr/liol 'or of a faulty cnt' trol group.
The. ;availtilIt" c ithtlivu " ., ,I , (li ('Il i Iltw .iNi that induced school
ii~e~rt jJ~by1 tii uagsm Ml. ik id(,.ioit y ;ill(d solidarity, inay increase

,,4.(p.tr.oti,,m i;l r.aiul 1 ).,tilily; lio 4.vi,,.i .V is pre-svided by the cri-
ticjill that show.; t14iIverse. . ht is tIis a ne'gativi' finding? I ad-
nIitt, d il tv ,li-ilal sttl i ;tt it llig1tl lot e interpreted as such;
onl tluis poitt I olil.sly have i, pilarrcl with ny critics. I do,
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however, maintainthat this,# not an expected finding, either accord-
ing to social science (which has long held to the AUport thesis that
contact will reduce prejudice) or according to educational policy
makers, most of whom stress the beneficial contribution of contact to
racial understanding and harmony. And if it is contrary to expecta-
tions, it seems to me that this has very definite policy implications.
Although the Supreie Court intended its 1954 ruling in favor of
school integration to improve the self-concept of black people, it is
highly doubtful that it expected this to bc done at the expense of an
increase in black hostility toward whites or white hostility toward
blacks.

T seeNt clear that the biggest difference between my. perspective
and that of the critique is in regard to the policy implications of

all this research. They have failed to show that the findings in my
original five-city study were untrue; they have not provided con-
vincing evidence that other programs have succeeded where these
have failed; they have ignored the possibility of harmful effects. In
short, their opposition to my recommendation against mandatory
busing is based mainly upon the possibility that under certain condi-
tions induced school integration might have substantial beneficial
effects on minority students. In this regard, given Pettigrew's well-
known use of social science findings in support of integration, their
conclusions rely heavily upon the application of a double double
standard.

Their belief in the possibility of educational benefits rests upon
their highly questionable rejection of black and white achievement
comparisons and upon a variety of small and inconsistent fluctuations
in the achievement of bused students. This leads them to hold that
my "firm policy conclusion against 'mandatory busing' is not sub-
stantiated by the evidence presented." Apparently, then, their view
is that mandatory busing (or induced integration), whether ordered
by the courts or by a local school board, is strictly a moral and consti-
tutional issue and does not require any justification involving edu-
cational benefits. They have therefore placed the burden of proof not
upon those who back the social intervention but upon those who
object to the intervention.

I cannot agree with the assumptions behind this reasoning, with the
kind of morality it represents, or with the implicit suggestion that
social science should be used only when it favors the values of the
social scientist. There is no doubt in my mind that our democratic
values prohibit laws or actions that force the separation of racial or
ethnic groups; I believe that the 1951 decision of the Supreme Court
aimed to ,limimate thk . io lsory .saIrltinhn of the races in the
schools. 13ut I also lI'liv' (haIt compulsory inttugratic'n-ini the abstiice
of clear evidence that the svgrcgation wais ist.If pu;rlposivc .and man-
datory-gains little support from these samie dcnocnitic r rinciples.
This is viiy most ligal dtecisions aid policy actions in the school
desegregation imo'vcint ave rested vvry heavily uipon the assumed
educational bcneits of integration. In the absence of a clear constitu-
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tional or moral mandate to force racial balance in regions of de facto
segregation, supporters of school integration turned to social science
-where there was an unending (and unquestioned) supply of docu-
mentation of both the damage from racial segregation and the bene-
fits of integration. This was the case in the 1954 decision (even though
forced segregation was at issue); I believe it was true for the 1967
report of the U.S. Commission on Civil Rights, as exemplified in its
summn"r statement that the "conclusions drawn by the U.S. Supreme
Court about the impact upon children of segregation compelled.by
law... applies to segregation not compelled by law"; and I believe
it is true for the present critique, which tries very hard-but without
success-to challenge the findings of current research on induced
integration.

But it follows that if the current research does not support the
thesis of educational benefits, the policy must be questioned. Since
the intervention has been based upon what I would call "preliminary"
social science findings (very little of the data until recently was
based on studies of actual induced integration), the burden of proof
must fall upon those policy makers who -support mandatory busing.
The first double standard of the critique, then, is the burden of proof:
To initiate the action one can use any type of social science data,
whether or not it directly tests the policy in question and regardless
of its technical adequacy. But once the integration policy is in full
force, it cannot be questioned unless one can conclusively prove that
school integration cannot have an effect on educational benefits. As
far as I am concerned, the current data are far more adequate to test
the efficacy of integration than was the research that existed prior to
induced integration programs. Since it can in no way be concluded
that the original research proved the existence of educational benefits,
my critics clearly apply a double standard when they claim that the
absence of benefits has not been proven and therefore we should not
decide against mandatory busing. .

T HE second double standard is applied by the critique's assertion
that the whole matter is really a constitutional issue, to be decided

by "the Court's interpretation of the 14th Amendment." The double
standard here is obvious. One willingly applies social science findings
to public policy if they are in accordance with one's values, but
declares then irrelevant if they contradict one's values. Pettigrew's
resort to this tactic recalls a press confcrnce reported ih the New
York Times on June 11, 1972, in which Dr. Kenneth Clark-whose
scientific research and assistance was so important in the 1954
Supreme Cort clcisirn-was qujot.d as saying that "courts and
p,,liti.d horli,. tJJIld decide (jiC-stions of school spending and inte-
'zr.,t;,.. (w t o, llj,: ,wL.is of ,icet.;, rts,'arch findim)gs, but on the
ba.is (if the (miJjoit,,ti);il ;nd .quity rights of hian beings." The
dolul," st;ridlard c. dJld lr)t he expr(.ss'.d "inore graphically.

It Will be disu-,troij% for tl( social sci'ices if they allow themselves
to be use~d in this way. V( social schIJtivts depend upon society for
oJr c-istvrice; uur credibility is underrij,:d if wc do not present and
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use our findings in a consistent manner. The responsible use of social
science in policy matters requires that we state the facts as they occur,
no matter howv painful their implications. And if we are willing to use
facts to initiate policy reform, we must likewise use them to question
existing policy. I believe that in the long run society will benefit more
from decisions based on facts than from ideology contradicted by
facts.

I do not want to imply that we should engage in social intervention
only when it is supported by social science or stop any social interven-
tion when the findings of science question its support. Social science
cannot be brought to bear on all issues of policy, sometimes for tech-
nical reasonsand sometimes for ethical reasons. Some policies cannot
be researched, and some policies are demanded by constitutional
principles or by common morality. But when policies are based upon
empirical considerations that social science can study, there is a way
that policy and science can proceed in concert. That way utilizes the
method of social experimentation and evaluation-a method that has
long been prominent in the medical sciences. We would not think
of prescribing a new drug without first obtaining sound evidence of
both its efficiency and its harmlessness by experimental evaluation of
its actual effects on human subjects (usually volunteers). Why should
not a similar standard be applied to proposed remedies for curing
social ills? Our assumptions about social behavior have been proven
wrong in the past, and they will be proven wrong in the future. The
only way to make reasonably sure that the remedy is not worse than
the malady is to engage in careful research under realistic conditions.
That our government is beginning to adopt the principle of social
experimentation is shown by Congress's recent decision to perform a
large-scale, long-term experiment to test the efficiency of a guaranteed
income plan before implementing it for the whole nation. This is a
welcome sign for those who want to see a closer connection between
social science and public policy.

It is this kind of philosophy that led me to favor voluntary busing
programs, not any evid, ncc ihat voluntary busing is more efficacious
than mandatory busing. I do not think the evidence pointing to an
absence of educational benefits or the evidence for possible harmful
effects is strong enough to justify a prohibition of busing for those
families and communities that desire it-regardless of their motives.
On the contrary, I would like to see more voluntary busing on a
controlled, experimental basis accompanied by a careful research
and evaluation effort. This is the only responsible way to resolve the
controversy and to establish sound guidelines for policy makers.
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On Pettigrew and Armor: an Afterword

JAMES Q. WILSON

TRoSE 'Who have read David Armor's "The Evidence on Busing" and
now find in this issue a lengthy rebuttal by Thomas Pettigrew and

colh.agues and a surrebuttal by Annor might be forgiven for throwing
up their hands in despair at the apparent inability of social science
to give clear and simple answers to important questions. One is
powerfully tempted to decide that social science has nothing to say
-or worse, too much that is inconclusive to say-about matters of
public policy. W\'hy not, one might ask, let the question of desegrega-
tion and busing be decided entirely on the basis of what one feels is
right without regard to scholarly haggling?

Though understandable, The Public Interest feels that such an at-
titude is mistaken-as mistaken as the attitude that scientific findings
can be decisive on matters of social choice. Social science, if carefully
done, can tinder certain conditions measure the relationships among
two or more elements of a socia! situation, and more often than its
critics suppose discover relationships that are contrary to popular
supposition. Whcn the late Samuel Stouffer taught his sociology
course at Harvard, he often began by giving the students a quiz in
which they were asked to decide whether certain statements were true
or false-and of course the students tended to pick the "obvious"
answers, all of which were contrary to scientifically-established* fact.

The circumstances under which social science can produce non-
obvious, non-trivial, valid findings are unfortunately not as common-
place as we would like. One nust be able to define and measure with
some precision the factors tindcr consideration, to study or manipulate
them without changing them in unknown ways, and to isolate them
either cxpcrinwntally or statistically from the influence of other fac-
tors. When these circumstances occur and where there exists financial
support for such inqllirics, social science prospers-as it has in voting
studies and market rcs(,1rcl). Te effects to be explained (a vote, a
consu mer purchase) are mnambiguous and (,asily measured, the
factors generally thought to produce these effects (the income, ed-
tication, r,.likion, or occur p:itimil of the vote-r or consumer) are also

l .: \" ,',m ,,ar', ,1, l ' .arrvi, ;'( )tit (f the %tIldy (at heast after tic fact)
,* . ,, . . , t, ,!, ,iiO I..:,il I" i' I .l an litldt,, ai d b -:.in,.ss firlis
, . i!l'- to l.' frr tle' r,,.sillt .
St; ,!i, Of thl, ,Ir((.ts of s,'rc.,at.d or descer.gattd schools (or

(1.' i sti li.s of sc'l ,,ils, p,.ridl) rarely mameet all of these' criteria;
m tivi r do forts to n adistrMmmd die causes of crime, of persistent ai-

(tma1plovauN.1-1t, of brokeni families, o~f drug add~ictionI, and of racial



130

AIN II':f.I uF'I A AND AIIMIO : AN AF'TEIW(II) 1 ,:0

differences (if any) in intelligence. Either the effects to be studied
are hard to measure (as with educational attainment or true crime
rates), or the possible causes are hard to define and detect (as with
most habits of mind and of personality), or the possible explanatory
factors are hard to disentangle (as with race, class, and education),
or the act of studying the situation alters it (as when persons who are
part of an experiment come to like-or dislike-the special attention
that is being paid to them).

Because of these considerations, and after having looked at the
results of countless social science evaluations of public policy pro-
grams, I have formulated two general laws which cover all cases
with which I am familiar:

First Law: All policy interventions in social problems produce the in-
tended effect-if the research is carried out by those implementing the
policy or their friends.
Second Law: No policy intervention in social problems produces the in-
tended effect-if the research is carried out by independent third parties,
especially those skeptical of the policy.

These laws may strike the reader as a bit cynical, but they are not
meant to be. Rarely does anyone deliberately fudge the results of a
study to conform to pre-existing opinions. What is frequently done is
to apply very different standards of evidence and method. Studies
that conform to the First Law will accept an agency's own data about
what it is doing and with what effect; adopt a time frame (long or
short) that maximizes the probability of observing the desired effect;
and minimize the search for other variables that might account for
the effect observed. Studies that conform to the Second Law will
gather data independently of the agency; adopt a short time frame
that either minimizes the chance for the desired effect to appear or,
if it does appear, permits one to argue that the results are "temporary"
and probably due to the operation of the "Hawthorne Effect" (i.e.,
the-reaction of the subjects to the fact that they are part of an
experiment); and maximize the search for other variables that might
explain the effects observed.

People will naturally disagree over whether a given policy evalua-
tion by a social scientist supports either the First Law or the Second
Law. Many considerations prevent that argument from being carried
on very intelligently-the loyalties and commitments of the scholars
involved, the efforts of partisans and polemicists to defend one in-
terpretation absolutely and to reject the other entirely, the defensive-
ness of whatever government agency is being praised or blamed by
the study in (lu(estion,- an(1 the tendency of human affairs to -e;;)
complex and altd'ilftiolls ;is to ItI~Ik, tlhe pn) i, til itv ( si! 11::,1, ;11d
vxc uting .t I)evcisivc El'I;c itlI-lut all 1lit i;ip.%~iidt.

TF this is th" eUS, on \01at grounds eaui atron, defend Such p61icy-
evaluating social science as exists? In part, because some studies

do provide answers, even when judged by the most rigorous standards
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-it is a sad hitt cl'ar fact, for exati]p|, that tihe reading scores nf black
cllildren in big-city elem tary s('l(1l.' lstig sigiific;titly l)ehind white
scor(,s. (What is at issillu is not tile (liffereince, lhtt wvlat calIses it and
whllat 11Iay be done ad)(oi it. ) Hitt ill large I);irt So(:itl sci('c evi,]iii-
tionls, and e (th 'l)eates ove-r ti(ltt, ole(' lisfflll lbfEclls(' they eXpOSe the
com1)n(hxili(,s of a1 proleatilic siltlalfim, (xeli(I (he rn;lg( of possible
explanations for those conditions, increase our awareness of the un-
ihtendcd as well as intend('d otcones of any policy intervention, and
stimulate us to reflect on the inadcquacies of our own preconceptions
about the matter. In short, serious social science, scriously debated,
can be a civilizing influence, despite the fact that some of its critics
regard the very effort to be scientific as uncivilized.

Social science begins by attempting to simplify human affairs in
order that they can be more easily explained, but it often ends by
making them even more complex than originally supposed. It is per-
haps this tendency that leads some persons, impatient for change,
to charge social scientists with being "conservative" (an otherwise
hilarious accusation, given the political predispositions of most social
scientists). The more complex a situation is thought to be and the
greater the importance of subjective, as opposed to material, con-
ditions in explaining it, the more intractable it will seem to be. In the
long run, the Second Law tends to cover more cases than the First
Law. But in the long run policy will be made whatever social science
may say and, indeed, the commitment to policy change is in many
cases a necessary precondition for an evaluative study.

STATEMENT OF OWNERSHIP, MANAGEMENT, AND CIRCULATION
(Act of August 12, 1970: Section 3685, Title 39. United States Code)

1. Date of Filing: September 27, 1972. 2. Title of Publication: The Public Interest. 3. Frequency
of Issue: Quarterly. 4. Location of Known Office of Publication: 10 East 53rd Street, New
York, N. Y. 10022. 5. Location of the Headquarters of General Business Officcs of the Pub-
a dhr: 10 East 53rd Street. New York. N. Y. 10022. 6. A. Publisher: Warren Demian

Minshel, The Public Interest, 10 East 53rd Street, New York, N. Y. 10022. B. Editors:
Daniel Bell and Irving Kristol. The Public Interest, 10 East 53rd Street. New York, N. Y.
10022. C. Managing Editor: None. 7. Owner: National Affairs. Inc. (nonprofit) 10 East 53rd
Street, New York. N. Y. 10022. 8. Known Bondholders. Mortgages, and Other Security
Holders Owning or Holding I Per Cent or More of total Amount of Bonds. Mortgages, or
Other Securities: None. 10. Extent and Nature of Circulation. A. Total No. of Copies Printed:
AveraFe No. of Copies Each Issue during Preceding 12 Months, 10,500; Sin Ic Issue Nearest
to Filing Date, 11,000. B. Paid Circulation: (1) Sales through Dealers and Carriers, Street
Vendors and Counter Sales: Average No. Copies Each Issue during Preceding 12 Months.
1.500; Single Issue Nearcst to Filing Dalte, 1.500. (2) Mail Sitihcriplions: Averar. No. of
Copies I.chll Ikc ,hiring Prcccling 12 Month%. 7.9tiO. Single isseac Ncarc%1 to Filing Date,
7?85. C. 'l'olal 'adI ('irllalion: Avcr;opr No. of (',piv% I:,l, Imic dtfriny PireedIng 12
Months, 9.44)1, Sigle Ismir Ncarrst to lli0it a)e, 9.1K%. I). lir¢' I)ill1haii,. hi y M li. (nr.
lier, or 0llocr M-.,'.% Averatge' NioIs.o $f C a .qicsslol% 1ig I'ae'rlill 12 MoIe1lthe,. 21x); S1i9gle
laie" Nvarc Its Filing ulai. 21NX. V. I tial Iluieli n AveraIrb Nieinlwr of (oples I'eih
Issue during Precedhing 12 Monihs. '9.64N): .%inglr Istie Nvaicst t Filing i).te. 9,51. F. Ollice
Use. Left.Over, Unaccounted. S1xiild afier Printing: Average No. Copies Each Issue during
Preceding 12 Months, 900. Single Issue Nearest to Filing Date. 1.415. G. Total: Average No.
Copies Each Issue during Preceding 12 Months. 10,500. Single Issue Nearest to Filing Date,
11,000. 1 certify that the statements made by me above are correct and complete.

Irvin# Kristol, Editor



132

Senator DECONCINI. Dr. Armor, let me ask you a question. In
what communities has busing been implemented in the most effec-
tive and least disruptive manner? Have you studied any cases
where it has been less disruptive than the Los Angeles case or some
other areas?

Mr. ARMOR. Of course I have only studied closely a couple of
dozen desegregation cases and there are hundreds. However, in my
own personal experience, the least disruptive desegregation _plan
right now is in ban Diego. It is also under supervision of a State
court, but the State court eliminated the possibility of mandatory
busing and said it would not consider it because of white flight.

Senator DECONCINI. Wheni you are talking about successful cases,
you would say, obviously, the voluntary is more successful?

Mr. ARMOR. Absolutely.
Senator DECONCINI. Wen you get into the voluntary busing

case, how do you determine its success? Is it primarily based on
white flight or less disruption?

Mr. ARMOR. Less white flight, more support in working with the
community toward a plan, realizing that in a voluntary plan it will
take longer to get the result that perhaps mandatory busing might
seem to get in the first year, but then 5 years later there are so
many white students gone that it is really less effective than had
you taken the more gradual approach as San Diego has, which is

asically a 5-year plan. It is amazing how many white students will
transfer, for example, to minority schools on a voluntary basis if
you put programs in those schools that are attractive to white
students. It will work.

Senator DECONCINI. My last question on that subject matter is on
the voluntary plans. Have you studied enough cases where they
have succeeded to allow you to draw the conclusion that voluntary
plans do work even though they take longer?

Mr. ARMOR. Quite frankly, not enough districts have been per-
mitted to do voluntary plans to allow us to test it.

Senator DECONCINI. Do you know how many have?
Mr. ARMOR. In'terms of a complete voluntary plan, I think there

are only a few in the major cities.
Senator DECoNCINI. San Diego is one?
Mr. ARMOR. San Diego is one of the very, very few. Dayton had a

voluntary plan for awhile. Milwaukee had a voluntary plan for
awhile. However, when the court is involved, it simply does not
give it much time. If the voluntary plan does not work in a year or
two, mandatory busing is ordered. We really do not have enough
cases to make a solid generalization.

Senator DECONCINI. When you commence a voluntary plan, it is
my assumption that this includes a real commitment by the gov-
erning jurisdiction to put attractive programs in the schools to
where they want voluntary movement. Is that a fundamental re-quirement?

Mr. ARMOR. It requires a commitment and it requires money to
do that.

Senator DECONCINI. More money has to be spent?
Mr. ARMOR. I think there is no question it will take money in the

magnet school area to build the kind of programs that will attract
white parents.
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Senator DECONCINI. Without any studies to prove so, it is your
belief that this would succeed?

Mr. ARMOR. I think in many cases it would, yes. That is my
opinion.

Senator DECONCINI. I have no further questions, Chairman Thur-
mond.

Senator THURMOND [acting chairman]. I had an opening state-
ment which appears following the other opening statements in the
record.

I want to thank the distinguished chairman of the subcommittee
for beginning hearings on the subject of schoolbusing.

As most people recognize, this is a controversial subject which
has both ardent advocates and opponents. As time has gone by,
however, I believe more and more people have reached the conclu-
sion that busing of children away from neighborhood schools is not
in the best interests of all concerned. The strains that are placed
on families, schools, and local public officials, even the police, to
meet the requirements of busing orders have had a profound effect.

A renewed look at this issue is timely, and again I commend the
chairman for holding these hearings.

I am a cosponsor of S. 528, a bill to limit the injunctive relief
courts may impose in busing suits. I support that bill because it is
a move in the right direction. It would orient the actions of the
courts and the Justice Department toward equal educational oppor-
tunity and away from racial quotas through forced busing.I would be willing to consider any measure in this area that will
make quality education for our children its primary purpose. I look
forward to hearing from the witnesses who are with us today.

I have a few questions, Dr. Armor, that I would like to propound
to you.

There have been many social effects because of court-ordered
busing, primarily white flight and the growth of private schools.
Will these effects continue if court-ordered busing continues?

Mr. ARMOR. I think they will. There is no question about it.
Senator THURMOND. One of the witnesses to be on the panel later

this morning, Professor Graglia, is recommending the repeal of
title IV of the Civil Rights Act, which authorizes the Attorney
General to bring suits to require desegregation. Would this be a
reasonable step toward limiting court-ordered busing?

Mr. ARMOR. If the Justice Department did not recommend man-
datory busing or plans like that, then I am not sure there would be
any problem in pursuing title IV. I think the issue has not been
and is not desegregation. The issue is in mandatory reassignment
of students to other schools.

With all due respect, I think title IV does not have a problem in
and of itself. If there are constitutional violations, I think they
should be pursued in the courts and by the Justice Department.
However, I think we have to get rid of remedies that in fact are not
remedies at all and that simply make the problem worse.

Senator THURMOND. Dr. Armor, what steps could the Congress
take to improve the health of the educational system in this coun-
try which would lead to quality education for all, black, white, or
other ethnic groups?
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Mr. ARMOR. I think the Congress has to be assertive about the
disastrous effect of court intervention. The Congress has to take
over the legislative responsibiities and essentially get the courts
out of the public schools, not for the purpose of determining viola-
tions or remedies, but for the purpose of massive social reform,
massive busing, which is not a proper remedy for the violations
found. I think it only exists because perhaps Congress and local
legislatures in the past have not been assertive enough in claiming
that area for themselves.

Senator THURMOND. Dr. Armor, what are some of the adverse
effects on schoolchildren who must be transported away from their
neighborhoods to other schools?

Mr. ARMOR. Well, the adverse effect I do not think is so much on
the child. Of course the schoolday becomes longer. There is less
time for activities. In Los Angeles, the children get up at 5 o'clock
in the morning. Some of the bus rides in Los Angeles were 1V2
hours each way making 3 hours on the bus. Clearly, a lot of time is
being spent in activity that is not furthering their education.

However, I think the real harm is more at the community level
and the fact that with this kind of intervention, with this kind of
completely noncredible policy, the public simply loses support and
interest in the public schools. The public feels the courts have
taken over. It becomes the last straw for a number of other prob
lems that some parents feel about the public schools.

I think the harm is on the system perhaps more than on the
individual child.

Senator THURMOND. I believe Senator Helms made a statement
that one child in Charlotte of a particular race-I do not recall
which race-was transported about 20 miles or more just to bring
about a racial balance in another school. Would that appear to be a
wise course to follow for the best interests of the children?

Mr. ARMOR. Since we have not shown any benefits from that
transportation and being reassigned for either minority students or
white students, I do not see how it can be-a beneficial policy. It is a
lot of time, a lot of money, and a lot of energy that is going for no
particular educational gain.

I would rather see that money spent, quite frankly, on some of
the educational problems that exist in our central city schools, in
minority schools. The money would be better spent on compensa-
tory programs, programs that are devoted directly to spending
more time on educational activities and not more time to bring
about racial balance.

Senator THURMOND. I think the question of desegregating the
schools in this country is clear. So far as I know, all public schools
are desegregated in all the States. In South Carolina, my home
State, the schools have been desegregated and we probably have
had less trouble in the South than in some other sections of the
country such as New York State and Cleveland, Ohio, and in
Boston, Mass., where they seem to have had considerable trouble
and so forth.

I want to ask you this question: When you haul city children of
certain race to go to a school of another race, someone said that
that actually more or less stigmatizes a child and in a way desig-
nates such a child as inferior, or those who are left as inferior. In
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other words: Is it placing a badge of inferiority on somebody that
they have to mix with somebody of another race to overcome that
badge of inferiority? Do you have any comment on that?

Mr. ARMOR. I think that that is a complicated area. I think in
the past there have been strong opinions on the part of minority
leaders that the best education only takes place in an integrated
environment.

However, I think there is a growing sense on the part of many
minority leaders that that is a kind of racist concept, that minority
and black children can, in fact, learn in a school that is predomi-
nantly black so long as the quality of the program is sufficient.

Based on my experience as a social scientist, I, personally, do not
see any reason why there should be any stigma attached to one
way or the other, whether the school is mostly black, mostly white,
or integrated as long as the educational program is adequate.

Senator THURMOND. In other words, if we transported the chil-
dren to the nearest school, and if anyone wanted to go to another
school, let them go at their own expense, but if the public trans-
ported them to the nearest school, whether it is all white, all black,
70-30, 60-40, are we performing our duty to the children?

Mr. ARMOR. I think the duty is to provide an adequate education,
a good education in that school.

Senator THURMOND. Is that not the purpose after all, to provide
good educational opportunities? Is that not the purpose of schools
td-ducate children and not consider whether they are white or
black, or what race or religion or sex they belong to? It is just to
educate them all and treat them all alike. Is that not the fair way
to do it?

Mr. ARMOR. I certainly agree. I do think we have to acknowledge
though that there are cases where there has been discrimination.

In Omaha, a case I worked on a couple of years ago, there were
cases where there were discriminatory boundaries drawn. We
cannot deny the existence of discrimination in the schools, and in
the South where there was, in fact, at one time mandated separate
schools.

Senator THURMOND. That was de jure.
Mr. ARMOR. It was de jure.
Senator THURMOND. It was de jure segregation by law.
Mr. ARMOR. We have to get rid of those cases.
Senator THURMOND. The officials are bound to uphold that law,

but in the North and other parts of the country, it was de facto. It
was segregation in fact; was it not?

Mr. ARMOR. Most of it was due to housing patterns and not to
the specific violations. That is correct.

Senator THURMOND. In other words, there was segregation in
both parts of the country. One is by law and the other was by fact.
However, the laws have been stricken down and everybody is on an
equal basis, so to speak.

It seems to me we ought to be looking toward educating the
children, giving them the finest opportunities possible regardless of
race, color, sex, and do all we can to improve the lives of those
children.

Mr. ARMOR. I agree, sir.
Senator THURMOND. Thank you very much.



136

Mr. ARMOR. Thank you.
Senator THURMOND. Senator Hatch has some questions he will

submit for the record. We will not have you answer them now, but
you can answer them for the record.

Mr. ARMOR. OK. Thank you very much, sir.
Senator THURMOND. We now have a panel to testify: Prof.

Nathan Glazer, Mr. William Taylor, Prof. Lino Graglia, and Mr.
Julius Chambers.

Starting on the left, please give us your name, your occupation,
and where you are from.

Mr. GLAZER. I am Nathan Glazer, professor of education and
sociology at Harvard University.

Mr. GRAGLIA. I am Lino Graglia, professor of constitutional law
at the University of Texas Law School.

Mr. CHAMBERS. I am Julius Chambers, president of the NAACP
Legal Defense Fund.

Mr. TAYLOR. I am William Taylor, adjunct professor of law at
Catholic University Law School, and director of the Center for
National Policy Review.

Senator THURMOND. I assume you gentlemen have statements
you would like to make at this time. We will start on the left. The
full statements will be made a part of the record following your
oral presentations.

STATEMENT OF NATHAN GLAZER, PROFESSOR OF EDUCATION,
HARVARD UNIVERSITY

Mr, GLAZER. My statement will be very brief. I will submit it for
the record. I think most of the points I wanted to raise have
already been very well presented by David Armor.

I want to make only one additional point. Mr. Armor talked
primarily about the effectiveness of remedies. I agree with him
completely. The remedy of mandatory assignment of children to
schools on the basis of their race has been ineffective educationally,
hardly effective in increasing integration, and has been the policy
that has perhaps been more opposed by parents in this country,
white, black, Hispanic, Asian, than any other school policy one can
think of.

I want to refer, as I say, to only one additional point, not on the
ineffectiveness of remedies, but the reason why these remedies
which are so dramatically in effect have come down or are imposed
by courts.

I think the problem is that the question of the explanation for
school segregation in situations where there has not been any
mandatory school segregation, or 'in which this ceased some time
ago, has been improperly approached and dealt with by courts.

The courts seem to take the position, at least in many cases, that
the natural form of arrangement of ethnic and racial groups in
American cities in the absence of State action, either of school
authorities or housing authorities, would be an even distribution.
They seem to expect, on the basis of evidence presented to them

resumably, that in the absence of school action, in the absence of
tate action, there would be a situation in which you would have

an even distribution of blacks, or of Hispanic Americans, or other
groups that are sometimes the subject of this litigation in a city.



137

I think this is the most unreasonable of expectations. No groups
are evenly distributed through cities or metroplitan districts.
Groups are real. They have distinctive histories. They have differ-
ent economic patterns. They have different tastes in housing. For
all these reasons, we have always had concentrations of ethnic and
racial groups in cities.

Admittedly, there is an additional factor in the case of blacks
and other groups, a factor of discrimination, but this factor of
discrimination in no sense explains the whole pattern, or even any
major part of it.

The Supreme Court still takes the position that it is looking for
de jure segregation, segregation by State actions, by law. The
Court, and inferior courts, seem to me to accept very flawed evi-
dence arguing that the distributions of black and white children,
and children of other groups we find in public schools, are the
result of State action.

I will not go into the details as to the reasons why I consider this
evidence flawed, but I will refer to one kind of finding I think is
terribly important. I will refer to a casp in Boston. I think it can be
demonstrated elsewhere.

In the Boston case, where the district judge found many cases of
action by the school board that he said had led to concentrations of
black children in the schools, a demographer by the name of
Nathan Kantrowitz, in an article in the Annals, analyzed distribu-
tion of students in the schools and of people in residence through
Boston.

He analyzed this before schoolbusing took place. The assumption
you could work on is that if the school board had engaged in all
these actions of segregation, the schools should have been more
segregated than the people in Boston were. The fact is they were
less segregated.

Most of the segregation in schools is a result of residential pat-
terns. The residential patterns themselves are a result of economic
differences, of taste, to some degree of discrimination, but even
that discrimination is very often not State discrimination. It is
discrimination by individuals who often simply exercise their right
to move away and to make transitional areas largely black.

I will make one other further reference to, I think, the most
important Supreme Court in this area, the one in the Dayton and
Columbus case in which measures, that by any fair reading could
have had only a minimal impact on the distribution of white and
black students in Dayton and Columbus, were taken to be the
cause of the distribution of students in Dayton and Columbus. On
this basis, a mandatory busing scheme was imposed on the entire
school district in both cases.

I think Judge Rehnquist's dissent in that decision is absolutely
convincing that the distribution of schoolchildren in Dayton and
Columbus was not the result of school actions, was not the result of
State actions, and there was no constitutional requirement that an
unpopular, ineffective, and undesired course of action be imposed.

I know this committee has no legislation before it and has no
proposed amendments before it. To refer again to Senator Biden's
frustration over the long period of time he has spent on this matter
and on the difficulty of Congress in expressing the desires of the



138

American people to be able to impose any restraint on the courts
in this matter, referring to all that, the question is: Is there any-
thing the Congress can do?

In 1977, I testified before a subcommittee then chaired by Sena-
tor Biden. Senator Roth was present. They had a piece of legisla-
tion which I still think makes good sense.

The piece of legislation, in effect, said that one could not impose
a desegregation requirement that was required more than correct-
ing for the effects of any school action in distributing schoolchil-
dren by race.

It can be argued that this is a very difficult test to apply. It is
not a difficult test to apply. If schoolchildren are not more segre-
gated in the schools of a district than people are segregated in
their residential patterns, then there is simply no overall effect of
State action in increasing the segregation of schoolchildren.

There is a good deal more I could say. I subscribe to everything
David Armor has said. I will not take further time of the commit-
tee, except to say I think that piece of legislation of 1977 is worth
looking at. That proposed legislation, I think, without being a
constitutional lawyer and without knowing to what extent courts
will accept the power of Congress to define what is unconstitution-
al discrimination, it is still worth a try.

Thank you.
[The material follows:]
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TESTIMONY ON SCHOOL BUSING.

-- Nathan Glazer

"School busing' or the assignment of children to public schools

on the basis of race in order to spread black and white children evenly

through the public schools, is perhaps the most unpopular, widely

implemented, school-policy in the United States. Great majorities of white

parents oppose it, in various surveys half or more of black parents

oppose it, and undoubtedly majorities of Asian and Hispanic parents oppose

it. Further it is undoubtedly one factor leading to the rapid loss of

population, black and white, in cities in which it has been implemented.

Additionally, it adds, even if only marginally, to the cost of public

education, and in its initial stages leads to the loss of large percentages

of white children to private schools and to schools in jurisdictions

without busing. Why, then, do we find it in existence in many cities, with

substantial threats that it will be imposed in cities which do not yet

have it?

Three chief arguments are presented for it. By far the most important

is that school busing is required under the Constitution in order to

overcome the effects of unconstitutional segregation of black children.

Clearly such an argument is best addressed by Constitutional lawyers, but

there are aspects of it to which social scientists can contribute, and

indeed have contributed. Since it is now at least a dozen years or more

since desegregation as required by state law in the South directly affected

school attendance by race, and many more years since segregation was

practiced directly in the North and West, the question of the explanation

of the prevailing patterns of attendance at public schools by race is

an important one. The facts as to this distribution are not

in dispute: Almost everywhere in the absence of busing most black

children attend schools that are almost entirely black, most white

children attend schools that are almost exclusively white (though

substantial proportions of black children are found in white majority

83-458 0 - 82 - 10
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schools, and some white children are found in black majority schools).

The Supreme Court requires evidence that this distribution is caused by

public action in order to consider it, in whole or in part, state-imposed

desegregation, de Jure segregation. Thus, in the absence of laws requiring

such segregation, it is necessary to conduct an investigation as to causes

before busing can be required. The facts relied on by courts to find de

.ure segregation are the shifting of school zone boundaries, the siting of

new schools, the closing of old schools, the overcrowding or undercrowding

of schools, the provision of temporary classrooms to accommodate over-

crowding, all in relation to racial changes in school-going populations.

These demonstrations are defective in various ways as evidence of state-imposed

segregation:

(1) Many of the actions took place a long time ago, and the reasons

for them are no longer clear.

(2) Many took place at a time when there were no racial censuses of

school children.

(3) Some may have taken place with the active support of black

communities, who have always been interested in good schools and new schools,

and who often are not concerned that new schools in black neighbor-

hoods would be black schools.

(4) Causes are always multiple, and hard to disentangle.

(5) Most important, when the black population. of cities is rapidly

growing -- as has been true since World War II -- schools in growing

black neighborhoods will become predominantly black schools, whether

or not school zone boundaries are shifted, or large schools are built,

or small schools, and whether or not they are planned to be placed in

the middle of black neighborhoods or on their edges. With a rapidly

growing black school population, and a neighborhood school policy, all

schools in the path of growth will become black.

On occasion, the.Supreme Court has suggested, to counter the argument

that these school populations are the result of neighborhood concentrations,

that the neighborhood concentrations are themselves caused in part by
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school segregation. But this argument is specious: Black neighborhoods

exist because of the rapid growth of black populations, their relative

poverty and discrimination in housing -- and since the latter is in large

measure caused by individuals and families exercising their option to move,

it is almost immune to influence by public policy. (See Eleanor P. Wolf,

"Northern School Desegregation and Residential Choice," in The Supreme

Court Review, 1977, pp. 63-85.)

The most reasonable conclusion that social scientists can draw is

that distribution by race in public schools is almost exactly w,,at we would

expect on the basis of the geographical distribution of black and white

children of school age. Whatever the motives of the almost unrecoverable

and innumerable actions of school boards, they are not the cause of the

distribution of black and white children in public schools. (Kantrowitz]

One may ask why courts have been so often convinced that these actions

are the result of school board actions. There are, I think, three reasons

for this. The first is that most social scientists think that school

desegregation by any means is a good thing, and are willing to testify

that school board actions have caused segregation. There are many fewer

social scientists who will testify to the contrary. The second is that

the advocates of school desegregation through busing are far more

experienced in litigating school desegregation suits than the lawyers for

school boards or states. The third is that the Supreme Court has on

the whole accepted weak and specious evidence to prove de Jure segregation.

[Rehnquist dissent in Dayton and Columbus.]

There are two other arguments for desegregation that may have no

constitutional standing but which play an important role I believe in leading

judges to find for plaintiffs. Once again social scientists play an

important role in advancing both arguments.

The first is that going to school with a majority of whites is

necessary for black school achievement to improve. There are reasons

why we might in theory expect this. The fact is it has not been demonstrated,

and in the nature of the case it is hard to see how it can be demonstrated.
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School desegregation is not one thing but many things, depending on the

school district and the school. Of course if school desegregation is

accompanied by a massive infusion of Federal funds, innovative curricula,

cooperation by business and local colleges, school achievement may improve

(though it may also not), but in this case, to what are we to attribute

the improvement?

A-second is that race relations between blacks and whites generally

will thereby improve. Once again, in the nature of the case, this cannot

be demonstrated: desegregation, as implemented, means so many different

things -- as does good race relations -- that we are likely to find

improvement in one situation, deterioration in another, or improvement

by some measures, deterioration by another in any given case.

The Supreme Court, inferior Federal courts, and plaintiffs' lawyers

have operated on a peculiar view of race and ethnicity in the United States:

They take as a desirable norm the even distribution of each group in

every institution in the society. This has never been the case with

ethnic and racial groups. Groups have distinctive experiences which

shape them: Some are more urban or more rural, more or less prosperous,

more or less educated, concentrated in one region or another. All this,

and much else, must make for difference. Discrimination as a cause of these

differences is prohibited by law. Many other causes of difference cannot be

reached by law. Because of these prohibitions of discrimination, in part,

and because of enormous declines in prejudice and discrimination by the white

population, we have seen a huge increase in the proportion of blacks in

formerly white colleges, in the income of working blacks, in the proportion

in white-collar work and the professions, in the number of blacks elected to

office, in the proportion of blacks moving, like whites before them, to newer

residential areas. All this is producing more integration and better race

relations: Busing is not responsible for these positive changes, and does

not contribute to good race relations.

Under these circumstances, what role can Congress play? Once again,

this is a matter for lawyers and elected representatives primarily, but
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I believe that Congress can, by legislation, define prohibited segregation

in such a way that the school concentrations that do not diverge from

what might be expected on the basis of neighborhood concentrations is clearly

declared to be de facto, not de Jure segregation.

I realize some consider this interference in the proper role of the

Supreme Court: I do not. The Court has given ambiguous and inconsistent

guidance. The de facto segregation of Dayton I turned into the de jure

of Dayton II. Both decisions were bitterly disputed. If the Court

cannot decide, let Congress.
.against Congressional action.

A second arguments that where busing is now working well it will

be ended. I am not sure what "working well" means, but in a political

system where blacks share political power, and are dominant in many cities,

I am confident that where it is working to general satisfaction it will

be retained.

A third argument is that all progress to school desegregation Oill

cease. I don't agree with that either. School integration

can come in many ways -- through the nonpublic schools, where the proportion

of blacks is growing, through voluntary programs, which have been denigrated

by the advocates of forced busing, and generally through the changes

in education, occupation, income, and residential concentration that are

taking place in the black population.
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Senator THURMOND. Professor Glazer, I believe you formerly
taught at the University of Californa at Berkeley?

Mr. GLAZER. Yes.
Senator THURMOND. Since 1973, you have been the editor of one

of the most provocative and consistently informative magazines on
the American scene, the Public Interest.

Mr. GLAZER. That is true. I mean it is true I am editor.
Senator THURMOND. I believe you are the author of a number of

most significant works of social analysis that have appeared in this
country since the Second World War, including the "Lonely
Crowd," written with David Riesman; "The Social Basis of Commu-
nism; Beyond the Melting Pot," written with our colleague, Senator
Moynihan; and "Affirmative Discrimination-Ethnic Inequality and
Public Policy."

I believe you were also the author of a number of important
articles on schoolbusing.

Mr. GLAZER. Yes.
Senator THURMOND. We are very glad to have you with us today.
Mr. GLAZER. Thank you.
Senator THURMOND. Professor Graglia, I believe you are profes-

sor of constitutional law at the University of Texas Law School.
Mr. GRAGLIA. Yes.
Senator THURMOND. Professor Graglia has been a visiting profes-

sor at the University of Virginia and is one of the Nation's leading
authorities on civil rights laws. He is the author of one of the
outstanding works that has appeared on the subject of busing:
"Disaster by Decree: Supreme Court Decisions on Race in the
Schools." Professor Graglia is also the author of numerous articles
on constitutional law.

We are very pleased to have you here. Would you care to make a
statement now?

STATEMENT OF LINO GRAGLIA, PROFESSOR OF LAW,
UNIVERSITY OF TEXAS

Mr. GRAGLIA. I have submitted a fairly brief written statement. I
will be even more brief orally.

What Professor Glazer was just telling us, I think, is a good thing
to begin with. In essence, what he was saying is that the supposed
factual basis for what the courts do, for court-ordered busing, does
not exist. That is the case. The situation in this area is that what
the courts purport or claim to be doing is not what they are
actually doing in fact.

However, I take it the major thing we are concerned with here
and now is what can Congress do? We have heard much about the
harms and lack of benefits of busing that I agree with entirely. The
question is what can be done about it? I believe it is high time that
Congress act effectively and aggressively in this area.

THE CONSTITUTIONAL REQUIREMENT: DESEGREGATION, NOT
INTEGRATION

To understand what it is that Congress can do about the busing
requirement, it is necessary to understand exactly what the busing
requirement is. Unfortunately, it is not easy to understand what
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the busing requirement is, because as I said, and as Professor
Glazer in effect indicated, what the courts do and what the courts
say are two different things in this area. It is an area where words
are often used to mean the opposite of what they otherwise seem to
mean.

For example, a prohibition of assignment of kids to school on the
basis of race turns out to mean, surprisingly, that the kids must be
assigned to school on the basis of race.

The most important thing to understand as a matter of constitu-
tional law about this whole area is that in constitutional law, at
least in constitutional theory, there is no requirement of integra-
tion or racial balance. The Supreme Court has told us many times
that the mere existence of racially separated or imbalanced
schools, or even the existence of one-race schools, is not a constitu-
tional violation.

The constitutional requirement is only the ending of segregation,
the abolishing of the use of racial discrimination in the operation
of the school systems. Why then do we have busing, which it would
seem is obviously intended to increase integration or create inte-
gration and which is, in fact, the use of racial discrimination and
the assignment of children to schools on the basis of race?

THE DIFFERENCE BETWEEN DESEGREGATION AND COMPULSORY
INTEGRATION

The courts tell us-it seems to me this is crucial to understand-
that there is no requirement of integration, that the only require-
ment is desegregation, and that that is a very different thing.

How is it a different thing? It is a different thing basically in two
respects. A requirement of integration would apply wherever there
is racial separation. If you look at a school system and you find
that schools are not racially balanced, then this requirement of
integration would apply.

A requirement of desegregation, however, only applies where you
find segregation in the constitutional legal sense.

One of the confusions here is that social scientists use the word
"segregation" as synonymous with racial separation. That is the
way Professor Armor, for example, was using the word.

In constitutional law, however, there is a very important distinc-
tion between segregation and the mere fact of racial separation.
We can-use words as we wish, of course, but if we wish to discuss
constitutional law accurately and helpfully in this area, it is neces-
sary to maintain that distinction.

A constitutional requirement of integration would simply be a
constitutional requirement that is applicable wherever racial im-
balance exists. A requirement of desegregation, however, which the
courts say is a very different thing, applies only where segregation
exists, only where the separation that exists is the result of racial
discrimination by school authorities.

The second difference between a requirement of integration and
a requirement of desegregation is that a requirement of integration
would require whatever steps are necessary to produce as much
racial balance as can be produced.
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A requirement of desegregation, however, is not that at all. It is
not a requirement to produce as much racial balance as you can. It
is, after all, only a requirement to desegregate, end segregation.
That is: To produce as much racial integration or balance as there
would be except for the supposed violation, the racial discrimina-
tion.

MISTAKEN FACTUAL ASSUMPTIONS BY THE COURTS

This distinction is very important because it provides the whole
basis and theory of busing, and it therefore provides Congress with
a clear means of ending busing through legislative action. The
courts have clearly misapplied their own theory, their own basis
for busing. As Professor Glazer said, the facts do not support what
the courts say they are doing.

We must assume that the courts have been unable to make
accurate determinations as to the facts. That is, the courts appar-
ently have not been able to determine what is the real cause or the
real causes of the school racial separation that exists. The courts
seem to assume and believe that all separation is a result of racial
discrimination by school authorities.

That is, if there Were no racial discrimination by school authori-
ties, the schools would be very neatly balanced. That, as Dr. Glazer
was just saying, appears not to be the case.

The courts seem to have failed to understand the facts as to that.
It seems that they have also failed to understand the facts as to the
effects of busing, what effect busing actually has on increasing
rather than decreasing racial separation, what effect it has on
educational effectiveness, what effect it has on the provision of
equality of educational opportunity, and what effect it has on
racial relations.

It seems to me the courts are operating under mistaken factual
assumptions, and Congress ought to conduct factual investigations
to determine and establish as best it can what seem to be the facts
on these matters.

If Congress finds, as I think is the case, that the racial separation
that exists in our schools is not the result of racial discrimination,
then busing has no constitutional basis.

BUSING IS UNCONSTITUTIONAL RACIAL DISCRIMINATION

The constitutional basis for busing is that it is undoing racial
discrimination, but if the separation is not the result of racial
discrimination, the busing cannot be justified on that ground. The
busing then is not desegregation. Indeed, the busing then is simply
the practice of racial discrimination. The practice of racial discrim-
ination by government is forbidden by the equal protection clause
of the 14th amendment.

First, Congress, pursuant to its power to enforce the 14th amend-
ment, ought to prohibit, or, at a minimum, severely limit busing to
those situations in which it, in fact, can be justified as the undoing
of racial discrimination.
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BUSING INCREASES RACIAL SEPARATION

Second, Congress could also support legislation prohibiting or
strictly limiting busing on the grounds that, as I said, the courts
seem to have misappraised the effects of busing.

Busing, as Dr. Armor said, in very many situations, large cities
in particular, typically increases racial separation rather than de-
creases it and has adverse effects on equality of educational oppor-
tunity and on race relations.

It seems to me that Congress, as a means of enforcing the 14th
amendment, could therefore prohibit busing because busing is sepa-
rating the races. It is making our public schools and our cities
more racially separate than would otherwise be the case. It is
apparently increasing racial animosities. It is not aiding but hurt-
ing educational effectiveness. It is not contributing to but apparent-
ly has an adverse impact on equality of educational opportunity.
Therefore, it seems to me that Congress has ample authority under
the 14th amendment to simply prohibit, or at least strictly limit,
busing.

Thank you.
[The material follows:]
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The Fourteenth Amendment and School Busing

Lino A. Graglia

Rex G. Baker and Edna Heflin Baker Professor
of Constitutional Law, University of Texas

School of Law

In order for Congress to know what it can do about the

busing requirement, it must first understand exactly what the

busing requirement is. That, unfortunately, is not a simple

matter. This is an area in which what the courts say they are

doing and what they do in fact are often two quite different

things. It is an area in which words are often used to mean

the opposite of what they are ordinarily understood to mean;

for example, a constitutional prohibition of the assignment

of children to school on the basis of race can turn out to be

a constitutional requirement that children be assigned to school

on the basis of race.

The most important thing to know about the constitutional

law of this area is that, in theory at least, there is no consti-

tutional requirement of school racial integration or "balance."

All that the courts require, they tell us, is compliance with

Brown's prohibition of de jure segregation, segregation compelled

by law or by other racially discriminatory government action.

The basic requirement, supposedly, is that children be assigned

to school without regard to their race, free of all racial discrim-

ination. In theory, the Constitution, since Brown, prohibits

segregation, but does not require integration; the existence of

racially imbalanced or even one-race schools is not, the Supreme

Court has many times stated, a constitutional violation.

But why then do the courts require busing? Is it not

obviously a requirement of school racial integration, and does

it not necessarily require the assignment of children to school

on the basis of race? No, the courts tell us, they do not re-

quire integration as such, but only "desegregation," something

very different and that is, in fact, simply the requirement of

Brown. Busing for "desegregation" may look a lot like busing
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to compel integration to those untutored in constitutional law,

but they are nonetheless, for those learned in constitutional

law, crucially different.

The basic differences are that, first, a requirement of

integration would apply wherever school racial separation or

imbalance exists, but a requirement of desegregation applies

only where unconstitutional segregation exists--that is, there

must be, not mere racial separation, which is not unconstitu-

tional, but racial separation required by law or by the racially

discriminatory action of government officials, which is a con-

stitutional violation. Second, a requirement of integration

would require school authorities to take whatever steps might

be necessary to achieve complete school racial integration or

balance, but a requirement of desegregation requires school au-

thorities only to "remedy" the constitutional violation found,

to undo the unconstitutional segregation--the requirement is,

not to make the school system as racially balanced as possible,

but only to make it as racially integrated as it would be ex-

cept for the constitutional violation found.

The courts' supposed requirement of desegregation looks

so similar to a simple requirement of racial balance to most

observers because in practice they are the same. The problem,

in a word, is that the courts do not do in fact what they claim

to do. As Justice Powell pointed in the K case eight years

ago, what the courts require and justify as "desegregation"

is in fact simply compulsory racial balance; it is not the rem-

edying of unconstitutional segregation, as the courts claim,

but the undoing of racial imbalance, whatever its cause.

First, courts that order busing do not in fact require

Van-actual showing that the racial imbalance existing in a school

system is the result of racial discrimination by school authori-

ties, i.e., unconstitutional segregation. In all or nearly all

cases, it quite plainly is not; it is simply the result of the

existence of areas of residential racial concentration, of the
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fa,,t that people of the same race or ethnic group tend to reside

in the same neighborhoods. Second, the courts do not in fact

limit the busing they order to that necessary to "remedy" the

constitutional violation (unconstitutional segregation) that

they have supposedly found; they simply order that the schools

be racially balanced, as if no school racial separation or imbal-

ance would exist in the absence of racial discrimination by school

authorities.

We must assume that the courts do not do in fact what

they say they are doing only because they have been unable to

make correct and accurate factual determinations as to the ac-

tual cause or causes of school racial imbalance. Congress,

with its much greater resources for factual investigation, should

itself determine the actual cause or causes of existing racial

imbalance in our nation's public schools. This is a question

subject to empiric investigation, and there are scholars profes-

sionally concerned with answering it. If Congress should find

that, as would appear to be the case, racial discrimination by

school authorities is not a significant cause of existing school

racial imbalance, Congress should enact appropriate legislation,

pursuant to its power to enforce the Fourteenth Amendment, to

prohibit or limit busing.

If busing cannot be justified as a means of preventing

or undoing racial discrimination by school authorities--i.e.,

as a means of enforcing Brown's prohibition of racial discrim-

ination by government, as the courts claim--it becomes itself

simply an unjustified practice of racial discrimination by gov-

ernment and, therefore, a clear violation of the Fourteenth

Amendment. At a minimum, Congress should provide that all court-

ordered busing cease unless it is actually shown in each case

that existing school racial imbalance is the result of racial

discrimination by school authorities, and Congress should fur-

ther provide that if such a showing is made, any busing ordered
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should-be specifically limited to that necessary to prevent or -

correct such racial discrimination.

The courts have apparently also been unable to determine

accurately the effects of compulsory busing, particularly the

longer-range effects, on school racial integration, educational

effectiveness, equality of educational opportunity, and race

relations. Again, these are matters subject to empiric inves-

tigation, and Congress should itself investigate and determine

the facts as to these matters. If Congress should determine

that, as would appear to be the case, court-ordered busing typ-

ically tends to produce more--rather than less, as the courts

apparently believe--racial separation in the nation's public

schools and to have an adverse impact on the educational effec-

tiveness of the schools, on the provision of equal educational

opportunity, and on race relations, Congress would have a fur-

ther basis for enacting appropriate legislation, pursuant to

its Fourteenth Amendment power, prohibiting or limiting court-

ordered busing.

A further step Congress can take regarding the busing

issue is to repeal Title IV of the 1964 Civil Rights Act, which

authorizes the Attorney General to bring suits to require "deseg-

regation." This would be of very limited effectiveness as it

would prevent the filing of suits only by the government and

would not affect existing busing. It is, nonetheless, a step

to be recommended. The 1964 Act explicitly defines "desegrega-

tion" as meaning "the assignment of students to public schools

and within such schools without regard to their race" and, re- -

dundantly, as not meaning "the assignment of students to public

schools in order to overcome racial imbalance." The Act, how-

ever, has been applied to exactly the opposite effect, to re-

quire the assignment of students to schools on the basis of

race in order to overcome racial imbalance. If the Act were

faithfully applied according to its terms, it could not be a

basis for court-ordered busing. It would then also be unneces-
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sary, however, because the assignment of children to public

schools on the basis of race--except pursuant to court order--

no longer takes place. Making the purpose of the Act more clear

by amendment would not seem possible, and in any event, use of

the Act according to its actual purpose would, as just noted,

make it unnecessary. Simple repeal would remove all basis for

argument as to the government's authority and would prevent

further misuse of the Act.

In my opinion, Congress should also investigate the pos-

sibility of alternative effective means of ensuring equality

of educational opportunity to all persons. It would seem de-

sirable, for example, that in general students or their parents

be given freedom of choice as to the school the student will

attend in the school district or perhaps even in other districts,

with transportation provided at public expense. Unfortunately,

it does not appear that problems of educational underachieve-

ment can be solved primarily with money, but money should be

made available and used in any ways that seem to hold promise.

There is no question, of course, that predominantly minority

schools must be funded, equipped, and staffed at least as well

as predominantly white schools; in fact, it would seem clear

that greater educational resources should be devoted to schools

where there is greater educational need. In short, once it

has determined that court-ordered is not the answer to our edu-

cational and racial problems, Congress should attempt to deter-

mine what might be at least part of the answer.
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Senator THURMOND. Mr. Julius Chambers is president of the
NAACP Legal Defense Fund, and one of the Nation's most promi-
nent civil rights attorneys.

He is presently associated with a Charlotte, N.C., law firm of
Chambers, Stein, Ferguson & Becton.

Mr. Chambers played a major role in the litigation in Swann v.
Charlotte-Mecklenburg.

As always, this committee is pleased to listen to the testimony of
the NAACP Legal Defense Fund, and, in particular, to the testimo-
ny today of Mr. Chambers.

Mr. Chambers, we will be glad to hear from you.

STATEMENT OF JULIUS CHAMBERS, PRESIDENT, NAACP LEGAL
DEFENSE AND EDUCATION FUND

Mr. CHAMBERS. Thank you.
I, too, will be brief in my opening statement. I will submit the

correction of the name of the firm which has changed in the past
couple of months.

I have been in private practice now for several years. I am
making these statements not only as president of the Legal De-
fense Fund, but also as a product of segregation that existed in the
South. I am a native of North Carolina. I was born and raised
there and I presently reside there.

As an example of why I think the committee should be proposing
legislation to improve efforts for desegregation, I want to use the
example of the Charlotte-Mecklenburg litigation. Again, I will be
very brief.

We filed the Charlotte-Mecklenburg case in 1965. At that time,
the school system had had very limited desegregation with one or
two students transferring under the freedom of choice plan in 1959.
In 1965, the board, with an effort to try to further desegregation,
decided to close all-black schools in the suburb. The board drafted
plans that continued segregation of the schools even with the clos-
ing of the black schools in the suburbs, gerrymandered school
districts. The board continued assigning teachers and other staff
persons solely on the basis of race.

There was no question in 1965 that Charlotte-Mecklenburg oper-
ated a de jure segregated school system, and the court so found.

With that determination, the court opted for what it called a
neutral plan of desegregation. That plan simply allowed the board
to draw lines that the court considered neutral at that time. It also
ordered the board to do something about desegregating teachers,
but it left the segregated system intact.

In 1969, we reopened that school case. The court, in 1969 and
1970, found that the board had failed to desegregate the school
system. It had purposefully created a racially segregated system
and had failed to implement plans necessary to desegregate. There
was no question in 1969 and 1970 that we had a State entity that
had purposefully created a segregated system. Under the Constitu-
tion, that system was obligated to desegregate.

The board had tried several plans between 1954 and 1969, plans
that had been advocated by some people who today say that busing
has been a failure. It tried freedom of choice. It tried neutral zones.
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Yet it had a racially segregated system, and not a de facto but a de
jure such system.

In 1970, the court ordered the board to implement a plan that
would desegregate. That plan included rezoning school districts,
pairing and clustering schools, and, as one element, transportation
of students.

I should mention that the transportation ordered by that plan
did not substantially increase busing of students. I would also point
out that the one student who was referred to a moment ago who
supposedly was being bused 20 miles for the purpose of desegregate
ing was not bused for that purpose. I would also point out that
there were students in the system then being transported more
than 20 miles for the purpose of maintaining segregation.

In the plan that was ordered into effect, the students were trans-
ported for a very limited period of time. The plan resulted in
complete desegregation of all the schools in the system.

There was some opposition. There was some limited white flight.
There was some development of private schools. However, what we
have seen with that plan is a situation where the community has
come together, where desegregation has, in fact, worked, where
students, black and white, have been improving in educational
programs, and where the community now actively supports a
public education system.

The Charlotte-Mecklenburg system, when I first began work in
North Carolina, had not only segregated schools but a rigidly segre-
gated housing situation, segregation in job opportunity, segregation
throughout the community. That was not de facto but purposefully
required by State practices.

The effect of desegregation in Charlotte-Mecklenburg has been
not only to improve relationships between the students and educa-
tional achievements of students, but also relationships among citi-
zens in the community. It is an example, I submit, of what desegre-
gation, including busing, would mean for the Nation.

Senator THURMOND. We will have to take a recess. There is a
vote in the Senate. The committee will be in recess for a few
minutes.

[Recess.]
Senator THURMOND. The committee will come to order.
Mr. Chambers, did you finish, or did you have something else

you wanted to say?
Mr. CHAMBERS. I have three other points that I would like to

make briefly.
Senator THURMOND. Go right ahead.
Mr. CHAMBERS. I would like to comment on the role that the

courts have played over the years in desegregation of schools.
There have been suggestions that the courts have overstepped their
bounds and that the courts have misinterpreted the Constitution. I
would just like to mention a few of the cases that have been
principal cases of the courts in desegregation to point out that the
courts have not only acted responsibly in these cases, but the
courts have clearly followed the 14th amendment in directing
relief.
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In Brown, as we all know and as I understand everyone con-
ceives, the court there addressed a de jure segregated school system
and ordered that the 14th amendment required that there be relief.

In subsequent cases which have followed Brown, the courts have
adhered strenuously to the requirement that one demonstrate in-
tentional segregation.

For example, in Swann, the court pointed out clearly that relief
could be ordered by the court only upon a finding of de jure
segregation.

In Keyes-Denver, the court again pointed out that de jure segre-
gation was the only type of segregation that would allow relief.

In all of the cases that I am familiar with where the court has
addressed this problem, it has required strict adherence and truth
to a showing of intentional segregation. Suggestions here and else-
where that the courts have overstepped their bounds in finding
segregation and ordering relief, I submit, are clearly misplaced.

Additionally, the courts have directed relief only to the extent
that segregation is proven. It has clearly pointed out that a district
court or other Federal court can direct relief in these cases only to
the extent that de jure discrimination is proven. That was clear in
Swann. It was clear in Dayton and Cleveland. It was clear in Keyes.

I think it is a misrepresentation to suggest that the relief that
has been ordered is in excess of what discrimination has been
found by the court.

I think it is also unfair to suggest that the court is stretching to
find discrimination. In each instance where the court has sustained
a finding or showing of discrimination, active practices of school
officials to segregate have been clearly established.

With respect to the proposed legislation, I would suggest that the
proposed constitutional amendment removing jurisdiction from the
courts would not only be unconstitutional but would be unfair.

We have found over the years that it was the Court that has
entertained efforts by minorities to obtain relief from discriminato-
ry practices. The Court is obligated by article 3 of the Constitution
to interpret the Constitution. We should leave that jurisdiction
with the Court. I submit that it is constitutionally required to be
left with the Court.

I think it is also unwise legislation to remove jurisdictional au-
thority from HEW and from the Department of Justice to enforce
the Constitution. During the 1960's and early 1970's, we saw that
efforts by the Department of Justice were essential for minorities
throughout the country to obtain relief against clear discriminato-
ry practices.

HEW was also effective, and as jurisdiction was withdrawn from
HEW, we have clear efforts by school systems to continue with
racial and discriminatory practices with little hope by minorities
who are affected to obtain relief.

In conclusion, in Charlotte-Mecklenburg and in many districts
throughout the South, we have found that when efforts are being
made on a national level to try to erase what has been accom-
plished, those efforts simply create more turmoil and false hopes
for communities.

83-458 0 - 82 - 11
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In many districts now that have desegregated, proposed legisla-
tion to limit busing offer hopes, and I suggest false hopes, to some
school districts that they can now resegregate.

What we have seen during the past few months are efforts by
some school districts to go back to what they call neighborhood
schools and to simply resegregate their school districts.

We have seen many school districts that have desegregated and
now endorse those efforts with enormous problems of trying to
continue with those efforts because of hopes being created that
they can resegregate.

If we want to put this problem behind us, I submit that Congress
should now clearly declare that segregation, wherever it exists, in
the North or South, must be redressed, and must be redressed
through the only effective remedy that has been developed. That
remedy includes busing of students.

Thank you.
[The material follows:]
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TESTIMONY OF JULIUS LEVONNE CHAMBERS
BEFORE THE CONSTITUTIONAL SUBCOMMITTEE

OF THE SENATE JUDICIARY COMMITTEE
MAY 14, 1981

Thank you, Mr. Chairman, for the opportunity to

testify before the Subcommittee today on busing as a

remedy for unconstitutional school segregation.

My name is Julius LeVonne.Chambers. I am President

of the NAACP Legal Defense and Educational Fund, Inc. I

have served as counsel in numerous civil rights actions,

particularly in my home state of North Carolina. Among

the cases I have litigated is the Charlotte school deseg-

regation action, Swann v. Charlotte-Mecklenburg Board of

Education, 402 U.S. 1 (1971).

Unconstitutional School Segregation

In 1954, the United States Supreme Court declared

that public school segregation imposed or required by

law violated the Fourteenth Amendment's guarantee of

equal protection of the laws. The evil that Brown v.

Board of Education was directed against were dual systems

of education in which the separation of black school chil-

dren was invidious and stigmatizing. In the eyes of state

law, black school children were inferior and not fit to

sit in the same room and be educated with white students.

Brown declared that separate educational facilities are

inherently unequal, and that black school children are

guaranteed a constitutional right to equal educational

opportunity.

Instead of complying with the mandate of Brown to

dismantle dual systems of education, school districts

and states erected barriers to desegregation. There was

defiant outright opposition to law, as in Little Rock,
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or, more usually, the day-to-day reality of persistent

massive resistance. For years, litigation continued,

and desegregation avoided and delayed. Throughout these

years, black schools remained black, racial attendance

zones remained, black students walked or were transported

to black schools, black teachers were confined to black

schools. Black school children who tried to transfer

were made unwelcome and subjected to threats to life and

dignity. There were few exceptions.

The law of school desegregation after Brown v. Board

of education was decided, proved to be a tale of futility

and the failure of remedy. Until 1968, the Supreme Court

waited patiently for desegregation. Finally, the Court

declared that dual systems of education must be disestab-

lished "root and branch," and desegregation take place

"now" and "immediately." The Court now looked to the bottom

line, and measured the various dilatory measures proposed

by school boards by the only equitable standard in light of

the years of delay--their effectiveness in achieving

actual desegregation.

Charlotte, North Carolina is a microcosm of this

period. A school desegregation case was filed in 1965.

After years of litigation, little desegregation was

achieved with freedom of choice, rezoning and other reme-

dies proposed by the school board. The school board

totally defaulted. Finally, the lower courts ordered a

desegregation plan in which each of the schools in

Charlotte-Mecklenburg reflect, within broad range, the

racial composition of the district as a whole, and which

relied on student transportation. The plan was fair and

equitable, achieving effective desegregation and spread-

ing the burdens equally among all students. In 1971, the
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Supreme Court upheld the use of student transportation in

Swann where, as in Charlotte, all other means to desegre-

gate had proved infeasible or ineffective. The remedial

principles established in Swann havebeen applied elsewhere

to achieve effective and equitable desegregation.

In recent years, the Court has recognized that school

segregation created by the acts of school boards and

states where there has been no state law also violates the

Fourteenth Amendment. First, in Keyes v. School District

No. 1, Denver, and then more recently in the two Ohio. cases

involving Dayton and Columbus, the Court has made it clear

that racially discriminatory school segregation is not an

evil limited to the southern states: the unconstitutional

segregation of black school children on account of their

race or color is a national problem. Unfortunately, today

we are experiencing the same resistance to vindication of

the constitutional rights of black school children in

states outside the South that we had in the South through-

out the 1950's and 1960's.

Student Transportation As A Remedy

In Swarm, the Supreme Court stated that "[desegre-

gation plans cannot be limited to the walk-in school."

402 U.S. at 30.

Bus transportation has been an integral
part of the public education system for
years, and it was perhaps the single
most important factor in the transition
from the one-room schoolhouse to the
consolidated school. Eighteen million
of the Nations' public school chidren,
approximately 39%, were transported to
their schools by bus in 1969-70 in all
part of the country.

The importance of bus transporta-
tion as a normal and accepted tool of
educational policy is readily discern-
ible.
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Thus the remedial technique used
in the District Court's order were
within the court's power to provide
equitable relief; implementation of
the decree is well within the capacity
of the school authority.

402 U.S. at 29-30. Commonly, courts make efforts to safe-

guard the health and safety of children, and schools

located in integrated neighborhoods are exempted. The Court

also stated that "[njo rigid guidelines as to student trans-

portation can be given for application to the infinite variety

of problems presented in thousands of situations." 402 U.S.

at 29. Thus, student transportation is clearly a remedy

that the federal courts may permissibly use to right the

constitutional wrong of segregation.

The Charlotte-Mecklenburg district is roughly 22

miles by 36, and covers 550 square miles. In 1968-69,

there were 84,000 pupils in 107 schools. The busing

ordered by the district court averaged seven miles and the

travel time not over 35 minutes at most. Busing, however,

was not new to Charlotte; under the previous policy stu-

dents at all grade levels were transported an average of

15 miles one way for an average trip requiring over one

hour.

The federal courts have approached the question

of remedy in school desegregation on a case-by-case basis.

The courts have looked to the particular facts in each

case, and weighed various remedial proposals from the point

of view of which combination will work, that is, result in

effective desegregation. Busing is a remedy of last resort;

it is resorted to when other desegregative tools prove

unworkable or ineffective. The desegregation order in one

case necessarily differs from that in another case: each

has been developed for a specific case and a specific set

of facts and circumstances.
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In the decade since Swarm, student transportation

has proved a critical and necessary component of many

school desegregation plans. This is particularly true

where school districts default in their responsibilities

and subject their black students to discrimination long

after their right to equal educational opportunity has

been declared.

The legal basis for student transportation is plain:

it is a permissible remedy for unconstitutional school

segregation. Some would isolate busing from its moorings

as a remedy for a constitutional violation. However, this

overlooks that busing is designed to correct an illegality,

and that it arises as an issue only in the wake of a court

adjudication of a wrong committed. Courts order busing and

other remedial devices only when it is necessary. Nor is

busing a penalty: it is as the Swann opinion holds, "a

normal and accepted tool of educational policy."

Efficacy of Student Transportation

The social science literature on school desegregation

can be briefly summarized. Black students' achievement

scores often improve when they attend desegregated schools.

The achievement of black students is highest when desegre-

gation-begins at the lowest grades. No study has found

that black or white pupils suffer academically from deseg-

regation. Black students attending desegregated schools

are more likely to go to college or enter the labor market

than those deprived of the opportunity for an integrated

education.

However, we do not need social science research to

tell us what we all know intuitively. As the Supreme

Court stated in Brown v. Board of Education, "[to sep-

arate (black children] from others of similar age and
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qualifications solely because of their race generates a

feeling of inferiority as to their status in the commun-

ity that may affect their hearts and minds in a way

unlikely ever to be undone." Desegregation removes black

children from that situation. They are removed from a

condition that society considers inherently unequal and

stigmatizing. They are thus better able to learn, not

only academic subjects but the values of a democratic

society.

• The experience in Charlotte has been precisely this,

and it is the desegregation plan approved by the Supreme

Court that has made it possible. In Charlotte, as well as

other cities, educators have learned that desegregation

has helped eliminate the fetters on the minds of black

children, and freed them to achieve as much as they can.

Recent studies show that school desegregation can

improve race relations, not just in the school system but

also throughout the community. Indeed, a recent study dem-

onstrates that metropolitan desegregation plans, such as

that in effect in Charlotte, which involve both inner-

city and suburban areas, contribute to significant increases

in housing integration.* The Supreme Court in Swann had

noted that intentionally racially segregated schoolE

promote racially segregated neighborhoods. "'Metropolitan

school desegregation not only breaks into the school-

housing segregation cycle, it sets up a very different

dynamic. By opening up housing opportunities for minori-

ties, by making the choice of an integrated neighborhood

*Pierce, "Breaking Down Barriers: New Evidence on the
Impact of Metropolitan School Desegregation on Housing
Patterns" (Center for National Policy Review, Catholic
University, 1980).
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one that confers positive benefits, it supports the develop-

ment of stable integrated communities." Thus, desegregation

plans, if fairly and effectively implemented, are self-

liquidating. In Riverside, California, the city with the

longest experience with busing, after 15 years, only 4 of

the 21 elementary schools require busing to racially inte-

grate.*

CONCLUSION

Busing is not the issue. The issue is whether uncon-

-st-itutional school desegregation is to be effectively

remedied. Most student busing has nothing to do with

desegregation. Forty-one percent of America's school

children go to school on buses; only 3% are transported for

desegregation purposes.

Mr. Chairman, if this nation stands behind the guarantee

of Brown v. Board of Education, then we should get on with

the job of enforcement.

*Id.
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Senator THURMOND. I have a luncheon at 12 o'clock with Univer-
sity of South Carolina officials. Maybe Senator Hatch will be back
in a few minutes to carry on. If not, we will let the staff continue
the hearing and give all of you a chance to be heard.

Mr. Taylor is next. I believe you are director of the Center for
National Policy Review here in Washington. You have been staff
director of the U.S. Commission on Civil Rights as well as a repre-
sentative for the NAACP Legal Defense Fund. Is that correct?

Mr. TAYLOR. I was an attorney for the NAACP Legal Defense
Fund.

Senator THURMOND. I believe you teach at Catholic University
Law School and you are widely considered to be one of the fore-
most experts in the country on civil rights law.

We will be glad to hear from you now.

STATEMENT OF WILLIAM TAYLOR, DIRECTOR, CENTER FOR
NATIONAL POLICY REVIEW, CATHOLIC UNIVERSITY OF
AMERICA
Mr. TAYLOR. Thank you, Mr. Chairman.
My involvement in school desegregation cases spans a period of

some 25 years. You have mentioned some of the areas in which I
have been involved.

Currently, I serve as counsel for the school board of Wilmington,
Del., in a case that Senator Biden referred to this morning. I also
serve as counsel for Indianapolis public schools in another metro-
politan case. I also serve as counsel for black plaintiffs in the St.
Louis case, which is also a metropolitan case.

Our center has also done research on a number of the questions
and issues discussed here this morning and posed by the chairman.
We would be glad to submit material for the record because I think
it does bear directly on some of the questions you are considering.

I welcome the hearings this committee is having. The last hear-
ings, as you may remember, Mr. Chairman, were those conducted
by then Senator Mondale as chairman of the Senate Select Com-
mittee on Education in 1970 to 1972.

Those hearings, I think, were a model for what Congress needs to
do in order to legislate. They heard not only from lawyers and
from experts but from parents, members of school boards, adminis-
trators, and students in the communities around the country where
desegregation has actually taken place. They also heard from ex-
perts who had done more serious and sustained work in some of
the areas that are being discussed today and who hold views that
are in contradiction to some of the views expressed today.

I would like briefly to address two of the questions the committee
has posed about the current status of school desegregation and also
what has been learned about the educational and community ef-
fects of plans that are in operation.

THE LEGAL BASIS OF COURT ORDERED DESEGREGATION

First of all, with respect to what the courts have done, contrary
to statements that have been made here this morning that the
courts have engaged in forced busing for racial balance or sociologi-
cal experimentation, school desegregation has been judicially re-
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quired only when acts of intentional racial discrimination have
been proven in the courts.

There has been a consistent thread of decisions from Brown right
up through the Columbus and Dayton cases that the Supreme
Court decided in 1979. What was at the heart of the Brown deci-
sion, in my view, was the right of black people in this country to be
exempt, quoting the Supreme Court, "from unfriendly legislation
implying inferiority in civil society."

I think that point about Brown is now fairly well understood as
it applies to the southern and border States where there were
racially dual systems, but it seems to be less widely understood
about the school desegregation cases that have arisen in the North
and the West.

Yet from the Supreme Court's first decision in the Keyes case in
1973 through the Columbus and Dayton decisions, it has been per-
fectly clear, as Mr. Chambers has said, that desegregation is or-
dered only where the plaintiffs prove a condition of segregation
resulting from intentional state action.

If the committee were to take the trouble to go through the
record of court findings in northern cases, you would find a host of
intentionally discriminatory practices: racial gerrymandering, dis-
criminatory site selection in the location of schools, segregative
transfer policies, the racial use of optional zones creating a zone to
enable white students to move out of schools that are becoming
integrated, and discriminatory teacher assignments. Those are just
a few of the practices that the courts have found have created
segregated systems over time.

I think if those who express some puzzlement about how Federal
judges, and in many cases conservative Federal judges, could order
what appear to be broad remedies, they only need examine the
cases and learn that what the judges have been doing is what
judges are supposed to do: applying well-established principles of
equal protection of the law to the record evidence.

The courts have also exercised similar care in devising remedies
for the constitutional violations they have found. They have operat-
ed under principles that have been repeatedly stated in the Swann
and Milliken cases that the scope of the remedy should be tailored
to the scope of the violation.

Before they order systemwide relief that ordinarily requires
busing, they have required a demonstration that the violations
were significant and were pervasive. Where that has not been the
case, as in Dayton I, the Supreme Court refused to sustain an order
for systemwide relief.

At the same time, the courts have recognized that purportedly
neutral practices or remedies such as neighborhood assignment
may be woefully insufficient to cure the violation. In Swann and
Keyes, the Supreme Court acknowledged and spelled out that segre-
gative school practices by public officials can have a profound
influence on housing patterns. They can create racial segregation
in neighborhoods.

Senator THURMOND. I have to go now. We will leave it to the
staff to carry on until Senator Hatch comes back.

I want to thank all of you gentlemen for your presence here
today. Please continue.
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Mr. TAYLOR. Even in the cases where courts have ordered sys-
temwide remedies, they have drawn limits. The limits have been
based on time, on distance, and other factors on the extent to
which you can use busing.

References were made to wide-scale busing. It is interesting to
me that in the past in places like Virginia, Missouri, and other
places, black students were bused hundreds of miles to attend
boarding schools because there were no schools established for
them in the communities where they lived. I did not hear some of
that concern about busing being expressed in those days.

However, the Supreme Court has not ordered that done in the
cases here. They have ordered limited busing which accords with
the time and distances students are bused for other purposes.

In addition to the logistical considerations, the courts have
placed time limits on desegregation orders. Those time limits, in
essence, have been 3 to 5 years for active court supervision to
accomplish the affirmative duty to desegregate.

Professor Glazer said that the court decisions were based on an
assumption that groups would be evenly distributed according to
their racial groups if there were no deliberate practices. That is not
the assumption at all.

What the courts are saying, in essence, is that here is a system
that has existed in some cases for many decades. You need to do
something to dismantle that system and to do it effectively. If
private preferences, such as Professor Glazer suggests, would lead
to resegregation, that can happen over a period of time because the
period of active court supervision is limited.

However, the further suggestion that racial and ethnic groups
prefer to stick together, I think, is unfounded. If black people in
this country were distributed in the schools the way other ethnic
groups were distributed, there would be far more desegregation
than there is today.

In short, I think any careful review of the record of the Federal
courts and schools desegregation since Brown will disclose that the
judiciary has acted cautiously and prudently and that it has dis-
turbed the established order of segregated schools only when a
convincing case of intentional discrimination has been made.

I have to say that I am astonished by some of the statements
that I have heard made here this morning about judicial activists
and courts out of control. I would have to ask what judges are the
witnesses referring to? Are they referring to Chief Justice Burger
and his opinions in the Swann and Keyes case? Are they referring
to judges like the late Judge Roth in Detroit, Judge Dillon in
Indianapolis, Judge Meredith in St. Louis, or Judge Gordon in
Louisville? These are judges who are cautious and conservative by
temperament and have come to their decisions only after studying
the full record.

'As to the statements that the courts are out of control, I think
they are equally unfounded. They are very disturbing. We rely on
the courts in this country to protect our most basic liberties. They
are charged with the responsibility of protecting groups who
cannot obtain equal protection of the laws elsewhere in the politi-
cal process.
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I think statements of the kind that I have heard made here this
morning are radical and destructive of the liberties that we all rely
on. Such statements ought to be of concern not just to those who
are interested in school desegregation cases but those who rely on
the courts to protect their rights in many other areas as well.

EDUCATIONAL EFFECTS OF DESEGREGATION

Let me turn briefly to the second question about the educational
impact of desegregation. Contrary to the suggestions, and the state-
ment was made here this morning by Senator Biden, that busing
has been a failure the evidence shows that school desegregation
plans involving busing have led to educational gains, that they
have proved stable over time, and that they have been ultimately
accepted by many of the communities involved.

I am sorry Senator Biden is not here, but I would say specifically
as someone who has been involved in Wilmington that despite all
the dire predictions that were made before that plan was imple-
mented, it has gone very well. It has gone peacefully. There have
been achievement gains in the schools. The communities are stay-
ing with it even though it is only in its third year of operation.

I would say Wilmington is one of the success stories. I would love
to discuss with Senator Biden the evidence on which he believes
that desegregation has not been a success in Wilmington, if that is,
indeed, what he believes.

On the first point, that desegregation has led to achievement
gains, the most important current research on the links between
school desegregation and achievement scores has been conducted
by social scientists Robert Crain and Rita Mahard.

What they did was to analyze very carefully more than 100 case
studies of desegregation. They have found in communities such as
Sacramento, Fort Worth, Nashville, Charlotte-Mecklenburg, and
Louisville, the achievement scores of minority students increased
significantly after desegregation.

No study has concluded that white students suffer academically
from desegregation.

They have now gone beyond the question of whether to try to
identify conditions under which desegregation produces the best
results. In their most recent report which became available just
last month, they conclude that metropolitan or countywide plans,
such as the one Mr. Chambers described in Charlotte-Mecklenburg,
and which involves substantial busing, have been the most success-
ful in leading to achievement gains for minority students.

The Crain and Mahard findings are supported strongly by the
results of the national assessment of educational progress that
appeared just last month. The assessment reports major gains for
black children in reading during the past decade, particularly
black children in the Southeastern States. It is in the Southeastern
States that school desegregation orders were implemented on a
large scale in the 1970's and where the plans have been metropoli-
tan or countywide in character because no boundary line divides
the city and suburban districts.

Second, metropolitan desegregation has been stable and has
achieved community acceptance.
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A few years ago, there was a great deal of public attention on
reports that suggested that desegregation was self-defeating be-
cause it would lead to white flight. It turned out that the conclu-
sions of the most publicized report were based on data from big
cities where school desegregation had never been ordered.

'Almost all of the demographers and social scientists who have
studied this issue have concluded that while there may be a 1- or 2-
year impact, the declines in enrollments of central city schools
stem far more from continuing suburbanization of whites, which is
a movement of very long standing, than from desegregation orders.

In other words, if you looked at two central cities, one in which
there was a desegregation order and one in which there was not a
desegregation order, and then looked at them 5 years later, you are
likely to see very much the same pattern whether or not there has
been school desegregation in both cities.

A more accurate measure of the workability of desegregation
plans can be obtained in-the South where the plans have been
metropolitan or systemwide. Again, -in districts such as Tampa-
Hillsboro, Charlotte-Mecklenburg, Nashville-Davidson, those plans
which involve extensive busing have been in effect for about 10
years and have proved remarkably stable and successful.

Despite all the furor over busing, most parents are far less
concerned about how their children get to school than the quality
of their education. In the countywide plans where each classroom
can consist of a majority of advantaged children, you have a favor-
able educational environment. In many of these communities, once
desegregation took place, parents and educators worked very hard
to improve the quality of total schooling for black and white chil-
dren after desegregation. They have succeeded.

I would also suggest that you take a look at the recent New York
Times CBS news opinion poll showing that most people in commu-
nities that have undergone desegregation react favorably to the
experience after the plan has been in effect for 3 years.

Indeed, over the long run, metropolitan plans may provide an
answer to concerns expressed about busing. Here I direct your
attention to the center study conducted by my colleague, Diana
Pearce, that finds significant housing desegregation taking place
after school desegregation in these metropolitan plan communities.
This was the pattern in communities as diverse as Racine, Wis.;
Witchita, Kans.; Riverside, Calif.; and Charlotte-Mecklenburg, N.C.

Once you stop labeling the schools as black or white, people do
not cluster around them in the same fashion. Real estate brokers
have a harder time steering people to communities based on what
the school looks like.

Finally, I think that desegregation has led to other gains for
black and white children. It goes beyond what you can measure on
standardized tests. Over the past 15 years, we have seen a lot of
progress in this country. We have minorities entering the profes-
sions and the skilled trades on more than a token basis. We have
minorities enrolled in universities and graduate schools on more
than a token basis.

Much of this breakthrough, I would suggest to you, is attributa-
ble not only to the general crumbling of racial barriers, but to the
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fact that when you open up the school systems, you widen the
horizons of minority youngsters.

In Boston, for example, a researcher hostile to desegregation, Dr.
Armor in fact, had to concede that black students from all income
levels who were enrolled in integrated suburban schools wound up
in better colleges and universities than their counterparts who
remained in segregated schools.

Like Julius Chambers, I grew up in a segregated society as well.
I think that what we are talking about is something for white
children as well as black children. My children who went to inte-
grated schools are far better off in their understanding of the real
world and in their ability to cope with it than I was having grown
up in a segregated society.

CONCLUSION

In conclusion, what I am saying is if the committee takes the
time to examine the evidence, to amass it, to look at it carefully, I
believe it will come to the conclusion, as Senator Mondale's com-
mittee did in 1972, that the body of cases from Brown to the
present represents sound constitutional jurisprudence and that de-
segregation, when it is properly implemented, is sound educational
policy.

We are all concerned about our strength as a nation and our
strength as a people. What we are talking about here is what we
need to do to eliminate the stain of racial discrimination, which is
one of the few things that mars that strength.

Once before in our history, we had made some progress. Howev-
er, then the laws were dismantled and a Supreme Court Justice,
Justice Bradley, said that the time had come for black people to
cease being "special favorites of the law."

Now I think finally we have come to a point where we have
begun to recover from that disaster in our history. We have made
some progress in dismantling the racially dual society that was
created to replace slavery in the country.

However, now we hear the echoes of the same views. I think it
would be a tragedy if we in this country made the same mistake
twice.

Thank you very much.
[The material follows:]
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PREPARED STATEMENT OF WILLIAM L. TAYLOR

Mr. Chairman and Members of the Subcommittee:

My name is William L. Taylor and I serve as Director

of the Center for National Policy Review, a civil rights re-

search and advocacy organization located at Catholic University

Law School. My interest anh involvement in school desegrega-

tion issues spans a period of more than twenty-five years. In

the 1950s, as an attorney with the NAACP Legal Defense and

Educational Fund, I worked on several school cases that fol-

lowed the Supreme Court's decision in Brown v. Board of

Education. In the 1960s, as Staff Director of the U. S.

Commission on Civil Rights, I supervised public hearings and

studies on school desegregation issues including the 1967 re-

port on Racial Isolation in the Public Schools prepared at the

request of President Lyndon Johnson. Over the past ten years,

I have served as counsel for black parents or city school

boards in several lawsuits where the remedy sought in federal

court was metropolitan in scope, including cases in Wilmington,

Delaware; Indianapolis, Indiana; and St. Louis, Missouri. The

Center has conducted research and published reports on a vari-

ety of school issues, including the most recent study, Breaking

Down Barriers: New Evidence on the Impact of Metropolitan

School Desegregation on Housing Patterns, written by my colleague

Diana Pearce in November, 1980.

Because of this longstanding interest and involvement, I

welcome the Committee's invitation to participate in these

oversight hearings on school desegregation. Faw issues have

been the subject of so much public misinformation and confusion.
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Some elected officials and community activists have centered

attacks on desegregation on the use of busing, neglecting the

fact that the real concerns of parents go far more to the qual-

ity of schools than to the means of transportation. Some jour-

nalists have concentrated their reports on a single moment in

time--the conflict that frequently occurs when desegregation

plans are first implemented, ignoring both the past and the

unfolding story of how the plans work after they have been in

operation for several years. Some academics continue to use

the Brown decision as a playground for theories, often highly

abstract, about the role of courts and government in dealing

with social problems.

What isioften neglected in all of this is children and

their interests in attending public schools that are operated

in conformity with the Constitution and that meet their edu-

cational needs.

While school desegregation is a subject that Congress has

addressed with some frequency in recent years--often in last-

minute riders to appropriations bills--there has been very lit-

tle effort to develop information through the process of legis-

lative investigations and hearings. The only comprehensive in-

vestigation that the Senate has ever done was conducted by the

Select Committee on Equal Educational Opportunity, chaired by

then-Senator Mondale, from 1970 to 1972. Those hearings and

the Committee's report produced extremely useful information

which should be tapped in any consideration of legislative

83-458 0 - 82 - 12
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measures today. But the Mondale Committee report is now

eight years old and it would be essential, if Congress is

again going to consider legislation, to develop a complete rec-

ord on the many important developments that occurred during the

1970s.

Today, I would like to provide a brief overview on the

current status of school desegregation in the courts and on what

has been learned about the educational and community effects of

plans 'that are in operation.-/

1. Legal status. Contrary to suggestions that the courts

have engaged in "sociological experimentation", school desegre-

gation has been judicially required only when acts of intentional

racial discrimination have been proven. The Supreme Court and

virtually all lower federal courts have been consistent on this

point from the Brown opinion through the most recent Supreme

Court decisions in the Columbus and Dayton cases in 1979. The

heart of the Brown case, in my view, was the right of black peo-

ple "to exemption from unfriendly legislation... implying infer-

iority in civil society. '2-/ This fundamental point about the

basis of Brown now is widely understood as applied to the state

1. Because this testimony was prepared on short notice, I ask
the Committee's permission to file a supplemental statement for
the record.

2. The Court was quoting from Strauder v. West Virginia, 100
U.S. 303, 307-308 (1879). Similarly, in BoliTng v. Sharpe, the
companion case to Brown involving the District of Columbia
schools, the focus was on the fact that governmentally-segre-
gated schools were a racial classification not reasonably re-
lated to any proper governmental objective. 347 U.S. 497, 499.'
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mandated or authorized dual systems that existed in the South

and Border states. The point is less widely understood about

the school desegregation cases that have arisen in the North

and West.

Yet from the Supreme Court's first decision involving the

North in 1973 (Keyes v. School District No. 1 of Denver, 413

U.S. 189), through the decisions in Columbus arid Dayton, it has

insisted that desegregation will be ordered only where plain-

tiffs have proved "a current condition of segregation result-

ing from intentional state action... Any examination of

the record and lower court findings in Northern cases where de-

segregation has been ordered would disclose a plethora of in-

tentionally discriminatory practices by school authorities--

racial gerrymandering, discriminatory site selection, segre-

gative transfer policies, the racial use of optional zones,

discriminatory teacher assignments--which over time have con-

tributed to the establishment of a segregated system. Those

who express puzzlement about how conservative federal judges

could order what appear to be sweeping remedies need only exa-

mine the cases to learn that the judiciary has been faithful

in performing its function--applying well-established princi-

ples of equal protection of the laws to the record evidence.-/

3. 413 U.S. at 205-206.

4. Several years ago, our Center prepared a chart listing the
intentional violations found by the courts in major Northern
cases. If the Committee believes it would be useful, we would
be glad to update our compilation and submit it for the record.'
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In cases involving claims for inter-district or metro-

politan relief, plaintiffs have faced an additional burden

since the Supreme Court's decision in Milliken v. Bradley.5/

They are required to prove hot only the existence of racial

intent by public officials, but that the discriminatory- acts

had substantial effects throughout the metropolitan area.

The courts have determined that this burden was not met in

Detroit and Atlanta but that such inter-district violations

were established in cases arising in Wilmington, Delaware

and Indianapolis, Indiana.

The courts have exercised similar care in devising rem-

edies for the constitutional violations they have found.

They have operated under the equitable principle articulated

in Swann, Milliken and other Supreme Court decisions that the

scope of the remedy snould be tailored to match the scope of

the violation. Before ordering systemwide relief, that ordi-

narily requires substantial busing, courts have required a

demonstration that the effects of the violation were signi-

ficant and pervasive. Where the violations that have been

fourdwere only isolated, as in Dayton I /, the Supreme Court

has refused to sustain orders for systemwide relief. At the

same time, the courts have recognized that purportedly neutral

remedies such as "neighborhood assignment" may be woefully in-

sufficient to cure the violation. In Swann and Keyes, the

5. 418 U.S. 717 (1974).

6. 433 U.s. 406 (1977).
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Supreme Court acknowledged that segregative school practices

by public officials can have a profound influence on housing

patterns, fostering racially segregated neighborhoods through-

out a city or metropolitan Areas. Even in these cases, how-

ever, the courts have drawn limits, based on time, distance

and other factors, on the extent to which busing can be used

as a remedy.

In addition to logistical limitations, the courts have

also placed time limits on desegregation orders. In the

Pasadena case Y/, the Supreme Court indicated that the period

allowed for active court supervision of the effort to "accom-

plish the affirmative duty to desegregate" and to eliminate

official discrimination is a short one. Many lower courts in-

terpret this to permit three. to five years for requiring re-

assignments to maintain an integrated system, a brief period

indeed to counteract the ingrained customs and attitudes fos-

tered by decades of governmentally-imposed segregation.

In short, I believe that any careful review of the record

of the federal courts in school desegregation since Brown will

disclose that the judiciary has acted cautiously and prudently,

disturbing the established order of segregated schools only

where a convincing case of intentional discrimination has been

made. If anything, if failing to come to grips with the major

role, both historic and contemporary, that government has played

in fostering conditions of racial separation in metropolitan

7. Spangler v. Pasadena City Board of Education, 427 U.S. 424
(1976).
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areas, the Supreme Court has yet to follow through completely

on the principles established in Brown.

2. Educational impact of desegregation. Contrary to

suggestions that "busing has been a failure", school desegre-

gation plans involving busing have led to educational gains,

have proved stable and have been accepted by the communities

involved.

a) Desegregation ha s led to achievement gains. The most

important current research on the links between school desegre-

gation and achievement scores has been conducted by social

scientists Robert Crain and Rita Mahard who analyzed carefully

more than 100 case studies of desegregation. They found that

in communities such as Sacramento, Fort Worth, Nashville,

Charlotte-Mecklenburg and Louisville, the achievement scores

of minority students increased significantly after desegrega-

tion. In only a handful of methodologically-flawed studies

was there any indication of a decline in achievement among

minority students. And no study has concluded that white stud-

ents suffer academically from desegregation.

Crain and Mahard and other researchers have now gone beyond

the question of whether school desegregation leads to achieve-

ment gains, to identify conditions under which it produces the

best results.

In their most recent report, which became available last

month, Crain and Mahard conclude that metropolitan or county-

wide plans, which inevitably entail substantial busing, have
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been the most successful in leading to achievement gains for

minority children. While this finding contravenes the con-

ventional wisdom, it should not be surprising. Metropolitan or

county-wide plans, while requiring busing, facilitate the cre-

ation of a school system in which almost all classrooms con-

sist of advantaged children, an educational environment which

all researchers agree is most likely to foster gains for dis-

advantaged students.

The Crain-Mahard findings also are supported strongly by

the results of the National Assessment of Educational Progress

published last month. The Assessment reports major gains for

black children in reading during the past decade Y_, particu-

larly black children in the Southeastern states. It was in

the Southeast that school desegregation orders were implemented

on a large scale during the 1970s and where the plans have been

metropolitan or county-wide in character, because no boundary

line divides city from suburban districts.

b) Metropolitan desegregation has been stable and has

achieved community acceptance. A few years ago, a great deal

of public attention was focussed on reports that suggested that

efforts at school desegregation were self-defeating because

white parents inevitably would move away from racially mixed

schools. It turned out that the conclusions of the most-pub-

licized report were based on data from big cities where school

8. For nine-year old black children, for example, average
scores increased by 9.9%, while the overall gain for nine-
year olds was only 3.3%.
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desegregation had never been ordered. Demographers are now

in agreement that, while school desegregation may have a one-

or two-year impact, declines in the enrollments of central city

schools stem far more from the continuing suburbanization of

whites, a movement of more than 30 years' standing, than from

desegregation orders.

A more accurate measure of the workability of desegrega-

tion plans can be taken in the South where plans have been

metropolitan or systemwide. In districts such as Tampa-

Hillsborough, Charlotte-Mecklenburg and Nashville-Davidson,

these plans, involving extensive busing, have been in effect

for about ten years and they have proved remarkably stable and

successful. ;Their stability may be traced to the fact that,

as I have noted, county-wide plans permit the establishment of

classrooms consisting primarily of advantaged students. Des-

pite the furor over busing, most parents are far less concerned

about how their children get to schools than about the quality

of their education. In many of the communities I have men-

tioned, parents and educators have worked hard and successfully

to improve the quality of education after desegregation.

Certainly most parents, both black and white, would prefer

that desegregation be accomplished without busing if that were

possible. But a more concrete expression of public attitudes is

contained in the recent New York Times/CBS News opinion poll

showing that most people in communities that have undergone de-

segregation react favorably to the experience after the plans
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have been in effect for three years.

Indeed metropolitan plans may provide a long range answer

to the concerns expressed about busing. Our Center's recent

report, Breaking Down Barriers, contains a good deal of evi-

dence that when public schools are desegregated on a metropol-

itan basis, the process actually leads to increased residential

integration rather than to "white flight". This was the pat-

tern in communities as diverse as Racine, Wisconsin; Witchita,

Kansas; Riverside, California; and Charlotte-Mecklenburg,

North Carolina.

As the courts have recognized, when schools are labelled

by official practice or custom as "black" or "white", families

tend to cluster around them on the same racial-basis. Once

schools are integrated, real estate brokers are less able to

steer home-seekers along racial lines.

As housing integration increases, the need for busing de-

clines.

c) Desegregation has led to other gains for both black

and white children. The gains associated with desegregation go

far beyond what can be measured on standardized tests. Over

the past 15 years many more black students have enrolled in

universities and in some graduate fields. Blacks have entered

the professions and skilled trades in more than token numbers.

Much of this breakthrough is attributable to the general crumb-

ling of overt racial barriers, but some can be traced to the

ways desegregated schools widen the horizons of minority
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youngsters. In Boston, for example, a researcher hostile to

desegregation had to concede that black students from all in-

come levels who were enrolled in integrated suburban schools

wound up in better colleges'and universities that their

counterparts who remained in segregated schools in the city.

High schools, as D. W. Brogan once observed, are places

"where students instruct each other on how to live in America."

In central city schools, many students learn only the survival

skills of the ghetto. In desegregated schools, both black and

white children learn the skills of mainstream America.

Well-off white youngsters are victims of racial isolation

as well. When they attend segregated schools, their learning

experiences hre constricted and a large part of the world they

will have to function in is .shut out. It would be interesting

to contrast the experience of white students in segregated

suburban schools with those in integrated schools such as

Seward Park and Newtown in New York City where students use the

whole city as their learning laboratory and enrich each other

with knowledge of different languages and cultures.

Conclusion. In sum, Mr. Chairman, if the committee is

able to take the time to amass the evidence and to examine it

dispassionately, I believe it will conclude as did the Mondale

Committee in 1972 that the body of cases from Brown to the

present represent sound constitutional jurisprudence and that

desegregation when properly implemented is sound educational

policy.
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Most people would agree, I think, that one of the few

things that mars our strength as a nation and as a people is

the stain of racial discrimination. Once before in our history,

when some progress had been'made, the laws that had spurred the

progress were dismantled, with the observation by Justice

Bradley that:

When man has emerged from slav-
ery, and by the aid of benefi-
cent legislation has shaken off
the inseparable concomitant of
that state, there must be some
state in the progress of his
elevation when he takes the
rank of a mere citizen and
ceases to be the special favor-
ite of the laws.9/

Now, almost a century later, when we have made some progress in

dismantling the racially dual society that governments created

to replace slavery, there are echoes of the same views. It

would be a tragedy if we made the same mistake twice.

9. Civil Rights Cases, 109 U.S. 3, 25 (1883).
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Desegregation and Achievement

Court orders for desegregation are based on the need to

remedy discriminatory government practices that violate the

Constitution, not on social science judgments about the rela-

tionship of segregation or desegregation to achievement scores.

Nevertheless, any assessment of the effectiveness of court-

ordered desegregation plans properly takes into account the ef-

fect of the plans on the academic performance of children.

Contrary to sweeping charges that desegregation has led to

a decline in the quality of public education, the weight of the

evidence demonstrates that plans, including those involving sub-

stantial busing, have led to significant achievement gains for

minority students and have not harmed the performance of white

students.

The first review of literature regarding the effect of de-

segregation on achievement scores was done by Nancy St. John in

1.975.1/ While she found that more studies showed improvement in

black achievement scores, she declined to draw a definite con-

clusion because of the uncertain quality of many of the studies.

Meyer Weinberg, in 1977 Y, reviewed substantially the same set

of studies. He went further than St. John, concluding that de-

segregation did raise minority achievement scores. Krol (1978)

also found a positive effect of desegregation on minority

1. N. St. John, School Desegregation: Outcomes for Children (1975).

2. M. Weinberg, Minority Students: A Research Appraisal (1977).



183

Desegregation/Achievement
Page 2

achievement.

Two recent studies by Robert L. Crain and Rita E.

Mahard 1/ are particularly valuable. The first study,

Desegregation and Black Achievement: A Review of the Research

(1978), reviewed 73 studies, including 32 studies previously

reviewed by Weinberg and St. John.±/ They concluded that

overall, desegregation did raise black students' achievement

scores. While 40 studies showed significant gains,

only 12 showed declines. Further,

the authors pointed out that many of the studies showing de-

clines were weaker methodologically.-

3. Robert L. Crain is a Senior Social Scientist at the Rand
Corporation. Rita E. Mahard is an Assistant Social Scientist
at the Rand Corporation and the University of Michigan.

4. This chart sets out the findings of the respective authors
in reviewing the achievment literature. Crain and Mahard noted
that in choosing the 41 studies they reviewed separately, they
purposely included more studies with negative results. This
was a result of statistical methods which resulted in Crain and
Mahard interpreting some small differences as negative rather
than as zero. lto-it wur of[ Nhwd,,'

C + Ni' St. V, We W + St. J.4 I' V.1L
Effect: lNI.Sitive 7 .10

Anu;, 22 1 3 3 21L
Neg alih' I(0 2 (I I 1

Totl 411 10 10 12 73

~ '~hc46% 8014" 70'.6 50 53

5. The best design is a randomized experiment. Here, desegre-
gated and segregated students are chosen by the flip of a coin.
Almost as effective is a design where black students in segre-
gated schools are used as a control group, and both the deseg-
regated and segregated students are pre-tested before desegre-
gation begins. Weaker designs are those that have no control
group, comparing black achievement scores to national norms, black
students in the same grade a few years earlier, or white achieve-
ment scores. The general decline in nationwide achievement and the
relationship between black and white achievement at different grade
levels create serious problems in these studies.
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For example, a study done in Waco, Texas that found a nega-

tive impact on achievement used a sample group of only 55

students who were not matched as to age, grade and sex.

Further, several studies no showing significant achievement

gains were conducted during the first year of desegregation,

when students are still adjusting to the impact of attending a

new school or adapting to a new educational environment. Stud-

ies done after the second year tend to show more positive out-

comes.

The second Crain and Mahard treatise, released in April

of this year is entitled Some Policy Implications of the

Desegregation-Minority Achievement Literature. Here, the

authors have'collected all the available studies (93) on the

effects of desegregation on black achievement Y_, and removed

extraneous effects of differences in methodology. Thus, they

were able to arrive at some general conclusions regarding how

black achievement scores are affected by desegregation and

under what conditions the educational benefits of desegregation

are greatest.

The studies reviewd by Crain and Mahard involved minority

students in schools that have already been desegregated, as op-

posed to examining black achievement scores in general.-/

6. There has been very little work on the achievement effects of
desegregation for Hispanic students, but what research is avail-
able shows a similar pattern as the studies on black achievement.
See Morrison (1972) and Coleman, et al., (1966).

7. Studies examining black achievement in general fail to dis-
tinguish between "natural" integration and integration occuring
as a direct result of a desegregation plan.
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Without exception the studies concluded that desegregation has

no adverse effect on the achievement scores of white students.

This finding includes districts in which substantial busing

is utilized to achieve desegregation. As to minority stud-

ents, Crain and Mahard found that not only did achievement

scores rise for minority students in desegregated schools, but

that on the average, their IQ scores rose an average of 4

points.-/

The authors also sought to identify attributes of desegre-

gation plans that have an impact on achievement. First, they

conclude that the age at which desegregation begins is impor-

tant. Students desegregated in kindergarten and first grade

showed consistently higher achievement gains than those de-

segregated in later grades. Every sample of students deseg-

regated at the kindergarten level showed positive achievement

gains, while students desegregated for the first time in

secondary school showed gains in about half the samples.

8. The mean IQ score was 91. A four point gain would halve
the gap between 91 and 100, a "normal" IQ. This finding also
challenges the belief that IQ scores are an indicator of in-
ate intelligence.
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THE PROPORTION OF STUDIES SIhOWING POSITIVE DESEGREGATION

OUTCOMES, BY GRADE AT WHICH STUDENTS WERE DESEGREGATED

AND TYPE OF'RESAdRCH DESIGN

Type of Grade of Dese&rcjtion Raw
Design K 1 * 2-3 4-6 7+ Average

Random experimental 100%(1) 100%(8) 71%(7) 60%(5) -- 81%(21)
Longitudinal I00%(2) 73%(11) 46%(46) 62%(39) 69%(29) 59%(127)
Cohort comparison 1OO0(5) 78%(23) 56%(25) 40%(37) 45%(11) 56%(101)
Norm-referenced 100%(3) O%(2) 43%(14) 37%(19) 0%(8) 35%(46)

•Colunn average I00%(ll) 77%(44) 50%(92) 49%(100) 52%(48) 56%(295)

In terms of long-term achievement gains, this finding

assumes major importance. If the rate of achievement gain per-

sists throughout the child's school years, the authors say, a

minority child desegregated from the start would gain nearly

2 grade levels by the time she/he graduated from secondary

school.9

Another factor relating to achievement gains is the com-

prehensiveness of the desegregation plan. Piecemeal plans that

merely re-assign students from one school to another burden the

students with making the adjustment on their own. Researchers

have pointed out the importance of in-service training for

teachers, administrators, school boards and supporting staff.

Training programs that help teachers to recognize their own

9. This calculation takes into account the fact that the rate
of achievement does not increase as the student moves from the
lower grades to secondary school, but rather remains constant.
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biases, give them knowledge of different groups' history and

culture and prepare them for teaching more heterogenous classes

have a positive impact on minority achievement, and on the over-

all effectiveness of the plan.10/

One of the most important conclusions reached by Crain

and Mahard is that the analyzed studies involving metropolitan

or county-wide desegregation plans showed stronger gains than

other studies. Studies of areas involved in metropolitan or

county-wide plans included Hartford and New Haven, Connecticut;

Newark, New Jersey; Nashville-Davidson County, Tennessee;

Rochester, New York; and Louisville-Jefferson County, Kentucky.

Every one of these studies showed sizable achievement gains for

minority students.- In Louisville-Jefferson County, black stud-

ents' overall performance rose at a rate double that of white

students.

EFFECT OF DESEGREGATION, BY TYPE

OF SCHOOL DISTRICT SETTING

Mean Effect Number of
(std. dev.) Samples

Central city , .065 (97)

Suburb .021 (76)

County-wide .119 (31)

Metropolitan .144 (30)

10. See Gay (1978), Orfield (1975), Forehand, et al., (1976)
and Lincoln (1976).

83-458 0 - 82 - 13
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One reason for the higher achievement gains in areas

involved in metropolitan and county-wide plans is that these

forms of desegregation represent the most complete form of

socioeconomic integration, which has been cited by almost all

authorities as an important factor in raising minority students'

performance. See Coleman, et al., Equality of Educational

Opportunity (1966) and Mosteller and Moynihan, On Equality

of Education Opportunity, Random House (1972). The National

Assessment of Educational Progress also noted considerable

progress for black children in reading during the past decade,

especially in the Southeast. This reflects the fact that large

numbers of desegregation orders were implemented during the

1970s. Manyiof these plans are metropolitan in character, as

no boundary lines separate urban and suburban districts.

Conclusion

From the available research, it is clear that there is a

positive relationship between desegregation and improvements in

minority achievement scores, and that desegregation has no detri-

mental effects on the scores of white children.

Especially significant is the positive relationship between

metropolitan desegregation plans and the rise in black children's

achievement scores. Legislation that would curtail the power of

courts or other agencies to order inter-district desegregation

or to use busing as a tool for desegregation would adversely

effect the plans that have been most effective in improving

academic performance.
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School Desegregation and White Flight

Critics of school desegregation argue that it is

self-defeating, as it leads to white flight and precip-

itates a significant drop in white enrollment in the

public schools. James Coleman, a prominent sociologist,

has been a particularly vocal critic. His 1975 study,

Recent Trends in School Integration, is often cited in

support of this proposition. When Colemans' report is

examined together with other research on the topic, however,

the results point to a quite different conclusion.

I. Large Cities. The claim that desegregation leads

to white flight is limited to school desegregation that

occurs in large cities with high proportions of minorities

that are surrounded by virtually all white suburbs. Even

in this situation, the claim is largely inaccurate. White

suburbanization preceded school desegregation by several

decades. It stems from many causes, including record

levels of suburban housing construction; the movement of

urban jobs to suburban facilities; and discriminatory

housing practices limiting minority access to suburban

housing. i/ White suburban out-migration persists in

1. See Gary Orfield, White Flight Research: It's Importance,
Perplexities and Possible Policy Implications. (1975)
Delivered at the Brookings Institution Symposium on
School Desegregation and White Flight, August 1975.
Fot a comprehensive historical analysis of federal housing
policy see Martin Sloane, Federal Programs and Equal
Housing Opportunity, from A Staff Report of the
Sticomnittee on Constituional Rights of the Senate
Judiciary Committee. (1976)
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most large cities whether or not a desegregation plan has been

implemented. Thus, in 1979 in Boston, the site of the most in-

tense recent resistance to a desegregation plan, the decline in

white enrollment was less than one-third the level in Chicago,

which has never experienced court-ordered desegregation. Sev-

eral factors cast doubt on Coleman's finding even as limited to

large cities.Y Coleman defined school desegregation as "any

situation where there happens to be a significant number of black

and white students in the same school at the same point in

time." Thus, many of the cities used in his study had never

operated under any desegregation plan. In fact, a New York

Times Research study of the twenty largest cities in the

Coleman study failed to find any court-ordered desegregation

in any of those cities during the 1968-1970 period he studied.-/

2. Gary Orfield, Voluntary Desegregation in Chicago, A Report
to Joseph Cronin, State Superintendent of Education (1979).
In Los Angeles, cited by David Armour as the principal example
of desegregation resulting in white flight, the rate of loss of
white first graders during the first year of the desegregation
plan was the same as Chicago during the same year. The overall
rate of white student loss was higher, however, during the first
year of the plan.

3. Coleman actually issued four different versions of this re-
port, which came to somewhat different conclusions. Many of
his colleagues were concerned that the statements Coleman made
to the media went beyond his findings. They were also concerned
with the methodological strength of the reports and the frequency
with which Coleman altered his findings. Green and Pettigrew,
School Desegregation and White Flight: A Reply to Professor
Coleman (1975).

4. Christine H. Rossell, School Desegregation and White Flight,
Political Science Quarterly, Volume 90, NO. 4, Winter, 1975-76.
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Subsequent studies by Christine H. Rossell and Reynolds

Farley examined the effect of school desegregation on pupil

enrollment. Although their data base was similar to

Colemans' 5/ their conclusions were significantly different.

Looking at large cities where desegregation'had been

ordered, they found that although desegregation had a limited

impact on white enrollment during the first year, 6/ by the

third year of the plans' operation', the rate of decline in

white enrollment had returned to pre-plan levels, and in some

cases, was below pre-plan levels.

TABLE 2. Change en Percentage White for Four Desegregovion Groups and a Control Group Controlling fur City Sore

.4 3 2 -1 0 1 2 3 Sign"I Average Aws..e-
Group Years Yeas eats j 'Yes Years Years Yeai's Years Level P., et,es Post ,rc

g, c,,t iV 500.0001
"'Ohd kI -13 - 7 -2.8 -. 4 -23 -23 .1-4 NS. -1.0 -20
Med. des. -40 -10 -1.1 -.0 -11 -. 1 a -Is -11
Low de%2 -1,5 -1 1 -3G - a - 9 - .4 S -73 - .7
Control -2.1 -1.3 -1.3 -1.9 -1.7 .16 NS. -16 -1.7

The above chart, from Rossells' study, charts the rate

of white enrollment loss before and after desegregation in

cities of 500,000 or more. High desegregation represents cities

where more than 20% of all students were reassigned medium,

between 5 and 20%, and low, less than 5%. Cities with no

desegregation plans were used for the control group.

5. Rossell expanded substantially on Coleman's data by
collecting data directly from each school district wherever
possible.

6. Rossell notes that increases in white flight usually occur just
before the implementation of a school desegregation plan,
indicating that this is a result not of problems experienced,
but of the fear of problems.



198

School Desegregation
and White Flight

Page 4

Robert L. Green and Thomas F. Pettigrew confirmed both

Rossell's and Farley's conclusions in a study which examined

Coleman, Rossell and Farley and also included their own find-

ings.- Pettigrew and Green found that the cities on which

Coleman based his conclusion that white flight in large cities

is a result of school desegregation were not at'all represen-

tative of large cities that had undergone desegregation.

Coleman, in fact, omitted Denver, Colorado; Miami,

Jacksonville and Fort Lauderdalte, Florida.

All are large urban systems which had undergone school deseg-

regation. Using a more representative sample of cities,

Green and Pettigrew arrived at the same conclusions as did

Rossell and Farley: that while white enrollment in the public

schools does drop at a greater rate during the first year of a

desegregation plan, this effect is generally short-lived.

II. Small and Medium-Sized Cities. It is also clear

that the white flight phenomena does not apply in small and

middle-sized cities. Cities such as Fort Wayne, Indiana;

Stamford, Connecticut; Sacramento, California; and Ann Arbor,

Michigan all retained a rate of white enrollment consistent

with pre-desegregation years. Berkeley, California actually

experienced an increase in white enrollment post-desegregation.

7. Robert L. Green and Thomas F. Pettigrew, Public School
Desegregation and White Flight: A Reply to Professor Coleman.
Prepared for United States Civil Rights Commission, Washington,
D. C., December 8, 1975.
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In Pontiac, Michigan, where nearly one-half of all black and

white students were reassigned, and despite community conflict

surrounding desegregation, by the second year of the plan the

rate of white enrollment loss was lower than it was two years

prior to desegregation./

TABLE 2. Change in Percentage White for Four Desegregation Grous and a Contro Group Con trolling for City Sie

-4 -3 -2 -I 0 * 3 . ,,,3 S A eagq Avjege
Group Years Years Years Yts Years Years Years years Level *A- ser,eS Post spje,

Med c Ps (100.000- S0.0001
HIghJ-.9 -13 -16 - 3 -13 -20 -1R -22 - 8 NS -11 -1
Med desg - 8 -13 6 .12 -12 -2 t -tI -II NS -10 -1$4

Lo.v 6.s it-1.3 -25 -18 13 -13 -1 ( -14 -13 N5 -II -14

Coniol -10 -20 -21 -2.4 -I8 -1 3 -t3 N S -t -Il

Sena!' C, ,,t I-. 100,0001

H , -22 -33 -48 -18 N-36 -12 .1 NS -30 -19

MWd dvg. - 2 - 7 -12 -2 9 3 .9 NS "-6 -"

oAd41S9 - 6 - .5 - .7 -15 -I 5 a • 6 -!

Conl.ot -2.2 -10 -!6 . -12 a a -9

III. Metropolitan and County-wide Plans. Pettigrew and

Green, and others have also found that districts involved in

metropolitan or county-wide school desegregation plans, which

-inevitably involve substantial busing, do not experience de-

segregation-related white flight. When a desegregation plan

was implemented in Tampa-Hillsborough County, Florida, there was

no white flight, despite the predictions of opponents to the

plan. Private "white flight academies" soon closed, due to

lack of enrollment.-O/ Rossell's study also showed that cities

8. For a complete list of all the cities used in Rossell's

study, see Attachment A.

9. See Page 3 for chart- explanation.

10. Time Magazine, September 19, 1979, p. 76.



195

School Desegregation
and White Flight

Page 6

under metropolitan or county-wide plans such as Racine,

Wisconsin and Riverside, California experienced a drop in the

rate of white enrollment loss after desegregation.1 -/

In fact, far from leading to white flight, evidence shows

that metropolitan and county-wide desegregation may lead to in-

creased residential integration. Dr. Diana Pearce, in a 1980

study 12/ , examined seven pairs of cities matched for popula-

tion, geographic location and the percentage of minority en-

rollment in the public schools. The only difference between

each pair was that one city had experienced metropolitan or

county-wide desegregation for a minimum of five years, while

the other half had no metropolitan desegregation.

In each pair of cities, substantially greater reductions

in housing segregation were found in the cities which had ex-

perienced metropolitan or county-wide school desegregation.

In contrast to the short term effect of white flight, this trend

toward increased residential integration was found to be cumu-

lative over the years. In Riverside, California, for example,

after fifteen years of metropolitan school desegregation, only

four of the twenty-one elementary schools required busing; the

remainder of the school attendance zones had become sufficiently

integrated residentially so that busing was no longer necessary

11. See Attachment A.

12. Breaking Down Barriers: New Evidence on the Impact of
Metropolitan School Desegregation on Housing Patterns.
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to maintain racial balance in the public schools.

The study suggests several factors which explain this

result. First, eliminating segregated, racially identifiable

schools in an entire metropolitan area removes a means of

facilitating segregative housing choices.13/ Second, when

schools are desegregated on a metropolitan basis, no matter

where one lives, one's children will attend desegregated schools.

Further, in some desegregation plans, integrated neighborhoods

become the only neighborhoods that are exempt from busing and

retain their neighborhood schools. This exemption provides a

powerful incentive for both minority and majority families to

create stable, integrated neighborhoods. Louisville-Jefferson

County, Kentucky operates under a metropolitan desegregation

plan which exempts blacks who move into an area where they are

a racial minority from busing. In conjunction with counselling

given to low-income families after the plan went into effect,

many black families have moved from the city to white suburban

neighborhoods. Hundreds of black students have been automati-

cally exempted from the transportation aspects of the plan over

the past 5 years.

Additionally, as enough black families move into a neigh-

borhood to improve the racial balance of a given school

13. In fact, a survey of real estate agents in the cities
showed that in the cities with metropolitan desegregation,
brokers were more willing to show both black and white cus-
tomers housing in all areas of the city, which also helps
create integrated neighborhoods.
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attendance zone, it is possible for the entire school to be

exempted from busing, enabling all the students, black and

14/white, to attend their neighborhood school.-

When coupled with the finding that minority children's

achievement scores were found to rise the most in districts

with metropolitan desegregation 15/, it becomes clear that

metropolitan and county-wide school desegregation plans may be

an effective, long range tool to achieve integrated schools,

stable integrated neighborhoods and better educated children

in both large cities and more rural areas.

Conclusion

Extensive social science evidence on school desegregation

and white flight shows that:

1) In large cities with substantial minority populations,

a drop in white enrollment may follow a school desegregation

order during the first year, but in succeeding years the rate

of white pupil loss usually returns to pre-desegregation lev-

els. The major causes of white suburbanization have little to

do with school desegregation and the rate of white flight is

not different in cities that do not have court-ordered deseg-

regation.

14. Staff Report 80-1, Kentucky Commission on Human Rights,
Frankfort, Kentucky.

15. See Crain and Mahard, Some Policy Implications of the
Desegregation-Minority Achievement Literature (1981).
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2) In small and medium-sized cities, there is little or
no effect of-desegregation on white enrollment loss.

3) Districts that have metropolitan and county-wide de-
segregation plans do not experience white flight or white
pupil loss as a result of desegregation. Indeed, these types
of plans have led to increased residential integration.

Proposed legislative findings that school desegregation

remedies required busing lead to white flight are unsupported

by the evidence. To the contrary, legislation that would curtail

the use of busing as a remedy would eliminate metropolitan plans

that have proved stable and have led to residential integration.
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Mr. MARKMAN. Thank you very much, Mr. Taylor.
Again, we are very sorry that the Senators have had a number of

conflicts this morning and that we have had to delay the hearing
on several occasions.

I wonder if we could now have each of the panelists respond to
what they have heard from the other panelists and perhaps put
together a summary statement. Then perhaps Senator Thurmond's
staff and myself might have a question or two.

Professor Glazer, would you have any thoughts on what the
other panelists have stated?

Mr. GLAZER. There is no question this has become an extremely
divisive issue. I think there are all sorts of attributions of ill-motive
possibly on both sides at this point. I think the reference to the
dismantling of Reconstruction is totally inappropriate to the discus-
sion of the issue we are talking about today.

I think integration and the advance of black people has pro-
gressed in many ways. I do not think that the increase of blacks in
professional schools and in colleges that Mr. Taylor referred to has
anything to do with the desegregation of schools. Conceivably, it
would have progressed better if there had been less disruption of
education.

I think, too, that the movement of blacks into suburbs as their
income grows, their joining in black flight along with white flight,
which is now as sharp a feature of the central cities in the 1980's
as white flight was in the 1970's, produces integrated schools in the
suburbs without the need for mass busing. It increasingly produces
school integration.

There have recently been a series of articles in the Boston Globe
and the Washington Post on that kind of integration. That kind of
integration also occurs in a way which meets with the approval of
both blacks and whites generally because there is a commitment to
the neighborhood school.

In the paper that was done for Mr. Taylor's center by Diana
Pierce, it is acknowledged that there is commitment to neighbor-
hood schools by people, quite independent of their racial character,
by blacks and whites. In fact, she makes the point on pages 42 and
43of her paper that the virtue of metropolitan busing is that in
those few segments, in those areas of our metropolitan districts
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which are integrated, there is such a passion for the neighborhood
school that they will insist on their remaining integrated so as not
to be forced to be bused.

I think that the tone of those comments on 42 and 43 indicate
how tragic the whole situation has become, in which people are
treated as pawns for objectives which for so many of us are already
being achieved.

I think the value of the neighborhood school, the value of
choice-free choice was given a bad name once, but there is such a
thing as choice-is now so markedly understood and is so passion-
ately adhered to by so many people that I think Mr. Taylor and his
friends are leading to the destruction of the public school system,
to where people will say, yes, we do not want it and we simply are
not going to go there anymore and we are simply going to get
support from the public authorities to choose the schools we want.

He has spoken strongly. I speak strongly, too. I do not want to be
in a position of saying that I am against integration or that I am
for integration. Fortunately, I went to integrated schools so there is
no reason why I should be against them.

I am sorry the matter has come to the point where it has, where
obviously on both sides unreason and passion are prominent, but I
do think there is a situation here that something like 85 percent of
whites and 50 percent or more of blacks just do not like. I think it
is also a situation, which Mr. Graglia can speak to better than I
can, that in no way is required by the Constitution.

I simply do not see how this kind of situation can be maintained
forever against the will of the people.

Mr. MARKMAN. Professor Graglia?

THE BUSING ISSUE TURNS ON QUESTIONS OF FACT.

Mr. GRAGLIA. I think that real progress is made on an issue of
this sort, really on any issue, when it moves from merely disagree-
ments of opinion to, at least in a very important part, disagree-
ments on matters of fact, things that can be investigated and
empirically determined.

The basic facts that I would urge Congress to investigate and
determine here as a basis for exercising its constitutional authority
are, first, the facts as to what is responsible for the racial separa-
tion that exists in our schools. Is it the result of racial discrimina-
tion by school authorities, which is the essential basis for the
courts acting?

Second, what are the results of court ordered busing? Does it
increase integration? Does it increase educational opportunity and
so on?

The issue has also come down to matters of fact even on ques-
tions as to the law: What have the courts done in fact?

Both Mr. Chambers and Mr. Taylor asserted repeatedly, strongly,
and with confidence that the courts cannot be criticized as seeking
racial balance for its own sake, that in fact the courts have acted
cautiously, with discretion, and only on the basis of real substantial
findings of de jure segregation.

I submit to Congress that as a matter of fact, simple and demon-
strable fact, that is not so. Once it is shown that is not so, I think it
is shown very clearly that the courts have not behaved properly.

For example, Chambers and Taylor both referred to the Keyes
case. The situation in almost each of these cases is really hard to
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believe once you get into them. As incredible as it may seem,
busing came to Denver in the Keyes case not because the school
authorities in Denver discriminated racially to keep the races
apart.

The incredible fact is that busing came to Denver for the very
opposite reason. The authorities in Denver acted voluntarily to
increase racial integration. Denver and Colorado had laws against
all forms of racial discrimination antedating Federal laws.

It is interesting to compare the situation in Denver and the
situation in northern New Jersey, which had a so-called desegrega-
tion case arise at the same time.

SPENCER V. KUGLER (NORTHERN NEW JERSEY)

In northern New Jersey, home of the school authorities suggest-
ed voluntarily taking steps to increase racial integration in the
schools. There were areas where the schools were nearly all black
and areas where the schools were nearly all white, as is the case
almost anywhere else. No one suggested doing anything about it.

The school authorities would not do anything about it for the
reason that they thought it was constitutionally prohibited to
assign kids on the basis of race. They would not do anything about
it because they also thought it would be futile to attempt to do
anything about it.

The judges in northern New Jersey looked at that situation. The
school authorities had attempted to do nothing about it. They
found no constitutional violation. That was the end of the matter:
no busing in northern New Jersey, and the Supreme Court af-
firmed in Spencer v. Kugler.

THE KEYS (DENVER) CASE: NO RACIAL DISCRIMINATION FOUND

However, in Denver, with much more activist, liberal if you will,
school authorities, they voluntarily took steps to increase racial
integration. They gerrymandered school districts. They did, indeed,
gerrymander school districts in Denver, as has been said here, but
they gerrymandered them to increase integration, not to increase
racial separation.

They passed a resolution that they would build no more schools
in the black areas, and they built no more schools in those areas.

Finally, they took the ultimate step-what Dr. Armor calls the
atom bomb of this area-namely, busing. They voluntarily institut-
ed compulsory busing.

At this point, they went too far for even the people of Denver.
The people of Denver elected a new school board which rescinded
this busing plan before it could be put into effect.

As incredible as it may seem, the constitutional violation that
was found in Denver by the district court was that Denver rescind-
ed the plan that they had voluntarily adopted to bus kids. It is not
that Denver had engaged in racial segregation. To say that the
racial separation that existed in the Denver schools was a result of
racial discrimination by school authorities is factually and demon-
strably preposterous.

83-458 0 - 82 - 14
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The school authorities in Denver had for years acted only to
increase integration. There could be no question as to what was the
cause of the racial separation in Denver schools.

It was simply that there was a core area of black residential
concentration, a core area of a very small percentage of blacks that
had gone back to the early 1950's. As more blacks moved to Denver
during and following the Second World War-this is the pattern in
almost every major northern city-the blacks tended to move to
those same areas. Those black areas expanded. Of course, the
neighborhood schools went from being white to largely black as a
result, not as a result of racial discrimination.

The district court in Denver did not even purport to find that the
separation that existed in the schools was a result of discrimina-
tion. The lower court quite explicitly found that it was unconstitu-
tional for the school board to rescind the busing resolution-a
proposition that is clearly incorrect as a matter of law, as the
Supreme Court itself has held in a later case.

However, in the Keyes case itself, the Supreme Court just ignored
what the district court had in fact done and proceeded on the
mistaken assumption that racial discrimination had been found
although it clearly had not been found.

SWANN V. CHARLOTE-MECKLENBURG: NO RACIAL DISCRIMINATION
FOUND

As I say, these are matters of fact. Mr. Chambers refers to the
Charlotte-Mecklenburg case. He is from North Carolina. I am sure
he--knows the situation there in much more detail in many ways
than I do.

However, I do know that the Charlotte-Mecklenburg schools were
held to be unsegregated, to be constitutionally operated in 1965.
Judge Craven was the district judge, a truly eminent and able
Federal judge, unfortunately now deceased. He looked at the oper-

"ation of the Charlotte-Mecklenburg, North Carolina school system
and said it was in compliance with Brown, as -indeed it was. No
racial discrimination of any sort was being practiced in that school
system.

That holding was appealed to the fourth circuit, and the fourth,
circuit, sitting en banc, affirmed that holding. That should have
been the end of that matter.

However, the matter was reopened, as Mr. Chambers said, by
him and his group. They brought a further action in Charlotte-
Mecklenburg, asking now not for simply the end of racial discrimi-
nation, which had already ended, but asking now that racial dis-
crimination begin again, that now the kids must be assigned on the

-basis of race, excluded from their neighborhood schools because of
their race and assigned to other schools so as to compel integration.

This is done on the theory that they are combating racial dis-
crimination, that they are undoing racial discrimination. The dis-
trict judge did not make any such finding.

Mr. Taylor talks about gerrymandering school districts, assigning
black teachers to black schools, and that these are only a few of
the violations found. Those violations were not found in the Keyes

--case in Denver. I do not think anyone who looks at the record
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realistically would, in fact, say otherwise. Nor were they found in
North Carolina in the Charlotte-Mecklenburg case.

Indeed, there were 11 separate charges of racial discrimination
made; it was claimed that the school board had racially discrimi-
nated in 11 respects. The district court did not find racial discrimi-
nation in any of those 11 respects.

However, he ordered busing nonetheless, without finding any
racial discrimination and without finding any violation of the 1965
order in which the Court of Appeals for the Fourth Circuit had
said the school system was being operated constitutionally. No
finding was made that the situation had changed and that the
school board had not complied in every respect with that order.

BUSING ORDERED TO IMPROVE EDUCATIONAL ACHIEVEMENT

Then why did the district judge order busing in Charlotte-Meck-
lenburg anyway, without finding racial discrimination? All you
have to do is read the opinions and you will see the district judge
saying that in his opinion racially integrated schools were a good
thing. In his opinion, they would lead to educational advances.

Some professors of education from Rhode Island College and
elsewhere had so testified. This poor district judge just sopped that
up. He made incredible statements such as that it is established
that if you simply mix the races in the schools in such proportions
as 70 percent white and 30 percent black so that each school is
predominantly white, this will solve the underachievement that
often occurs among the black students.

That is a most debatable proposition, of course, as a matter of
social science fact, but the point is this district judge believed it. He
ordered busing on that basis.

The supposed constitutional basis for busing was simply not
there. The district judge was quite ingenuous, quite frank. He said
it was not a question of whether Charlotte-Mecklenburg has com-
plied with Brown. Of course Charlotte-Mecklenburg has complied
with Brown. Of course Charlotte-Mecklenburg has desegregated the
schools.

He said what had happened is that the "rules of the game have
changed." That is a frank man. You do not catch the Supreme
Court speaking that way. He said we have new rules. Under the
new rules, you simply have to integrate the schools and produce as
much racial balance as possible, not because you are undoing racial
discrimination but because, in his opinion, this was the answer to
the problem of achieving greater educational accomplishment. He
ordered it on that basis.

I could go down the rest of the cases pretty much the same way,
but I would submit to Congress the assertions made here in defense
of busing, or in support of the position that Congress should not act
to stop busing, that the courts have acted only when they have
found racial discrimination and they have acted only to the extent
necessary to undo that racial discrimination or its continuing ef-
fects are not the fact.

Mr. MARKMAN. Professor Glazer, I understand that you have a
plane to catch. We very much appreciate your coming today. We
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will continue with the rest of the panel. Your complete statement
will be a part of the permanent record.

Mr. Chambers, if you would like to continue and respond to what
you have heard?

Mr. CHAMBERS. Briefly, I agree wholeheartedly with Mr. Taylor
that it is important that we point out the history of this country in
talking about this particular issue.

What we aid following or during the reconstruction, while that
may produce some divisiveness, that is precisely what we are about
here with this particular issue.

I would like to address the comments by Mr. Graglia first. I must
say that that is the most irresponsible reading of the Swann case
that I have ever heard. What makes it even more irresponsible is
the fact that the record itself is there publicly published.

To suggest that the court did not make specific findings of inten-
tional racial discrimination is not a proper reading of that decision.
Not only was it no, a proper reading of that decision, it is not a
proper reading of the Fourth Circuit Court of Appeals, nor a proper
reading of the U.S. Supreme Court.

Just briefly, in 1965 when that case was considered by Judge
Craven-and I, too, hold Judge Craven in very high standing-we
were operating under Briggs v. Elliott. The Supreme Court had not
yet decided the New Kent County case. What Judge Craven did was
rule that Briggs required only a neutral plan of desegregation.

Anyone reading school desegregation would appreciate his posi-
tion in 1965. In 1968, we did have the New Kent County where the
court talked about the need for some affirmative relief. That is
what Judge McMillan ordered after finding purposeful discrimina-
tion not only before 1965, but between 1965 and 1969.

The record in that case, the findings of the court clearly demon-
strate purposeful discrimination. That was found by the district
court. It was affirmed by the court of appeals. It was affirmed by
the Supreme Court.

If that presentation a moment ago was what the Congress will
use for the purpose of enacting antibusing litigation, I submit it
would be clearly improper.

We have made some progress over the past few years with deseg-
regation in the schools. That progress has led to more active and
effective participation of minorities and whites in our society.

Every opponent thus far that I have heard with respect to deseg-
regation has suggested that desegregation or busing was hurting
the community, causing devisiveness, but no one has yet offered a
viable alternative.

If one follows what is proposed to its logical conclusion, we would
simply sanction segregation throughout the Nation. If we look at
the so-called voluntary plans, if we look at proposed legislation now
before Congress, we do not have there a viable alternative to
complete desegregation of school systems. We would simply sanc-
tion leaving the schools racially segregated, notwithstanding inten-
tional acts and conduct by the State in creating or causing that
situation.

Busing does cause some inconvenience, but we have had busing,
as Mr. Taylor has pointed out, over the years. The relief that is
granted and the help that minority students receive as a result of
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desegregation is clearly worth the cost that we all have to spend in
correcting what we all created in years past.

Again, I would suggest that we should clearly endorse now what
the courts have done toward correcting this past wrong, that is to
require that school districts throughout the Nation implement ef-
fective desegregation plans.

Mr. MARKMAN. Thank you very much, Mr. Chambers.
Mr. Taylor?
Mr. TAYLOR. Mr. Markman, I will relieve your minds by saying I

will not take equal time to respond to some of the statements that
Professor Graglia made.

I am happy, however, to join issue with him on what the facts
and findings were in the Keyes case. I would suggest to you, just as
Julius Chambers suggested with respect to Charlotte-Mecklenburg,
that if you review the record and the findings of that case, you will
find that Professor Graglia's handling of them was totally irrespon-
sible.

I will just mention a couple of things you will find. One is that
while it may be an interesting question whether the reversal of a
voluntary policy of school desegregation is in itself a violation of
the Constitution, that was not the basis of the decision. It was not
the basis of the decision in the tenth circuit. It was not the basis of
the decision in the Supreme Court of the United States.

Second, as to what was found in this case, let us just look at the
question of what happened in Denver when black and white
schools became overcrowded. Over a period including 1964 when
black schools became overcrowded, mobile classrooms were used to
accommodate the additional black students. They were used almost
exclusively for that purpose, in 28 of 29 instances.

Where the overcrowded schools were white schools, the school
board's solution was different. It did not build mobile classrooms. It
bused white children-yes, bused white children-sometimes the
width of the district to other white schools, even though underen-
rolled minority schools were closer.

That was the kind of evidence of deliberate racial segregation
that led the court in the Keyes case to find that there had to be a
school desegregation remedy. I

Lastly, I want to simply say that I have not challenged anybody's
motives here. I do not intend to challenge anybody s motives. If
Professor Glazer had stayed, I would have congratulated him for
his contribution to cooling down the debate.

The fact of the matter is that when statements are made that
are unsupported by any social science finding or any evidence, they
must be challenged.

The public schools have been an instrumentality in this country
for mobility for many groups. They must continue to be that kind
of instrumentality. What You have heard here, and if you have
further testimony, what you will find is that through all of the
difficulty, the decisions made by the Supreme Court, and the ways
in which communities have carried them out in many places have
provided minority children with an opportunity to be productive
members of this society.

If we are concerned, and if this administration is concerned,
about having a productive society, then there is nothing more
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important, in my view, than taking the steps necessary, as hard as
they may be, to provide children with an opportunity to become
productive members of society. You do not do that by herding all
the black, Hispanic, and poor children together in the schools and
saying to the teachers in those schools, "You take care of them."
You do it by facing up to the hard facts.

Lastly, I do think the courts in this country are entitled to a
presumption of regularity. I do think the attacks we have heard on
the courts today are very irresponsible. I hope the committee and
the staff will take the time and take the trouble to examine the
court decisions to see what they really say.

Thank you.
Mr. MARKMAN. In the interests of fairness, perhaps we will give

one more minute to Professor Graglia to respond.
Mr. GRAGUA. I would just like to say that I of course agree with

Professor Taylor that what should be done is go to the records of
these cases and see who is right. Obviously we cannot debate this
to a victory or defeat here as to who is right on what is involved in
those cases. Congress going to the record and seeing for itself who
is right on this factual issue, of course, is the thing to do.

Mr. Chambers has, I think, put his finger on two important
things. One is a matter of constitutional law and one really is a
matter of social policy.

THE CONSTITUTION STILL DOES NOT REQUIRE INTEGRATION OR
BALANCE

As to constitutional law, he said that Judge Craven, in finding
that the North Carolina Charlotte-Mecklenburg school system was
being operated constitutionally was still operating under the so-
called Briggs v. Elliott rule, namely that while the constitution
prohibits -segregation and therefore requires desegregation, it does
not require integration.

He is right that Judge Craven was operating under that rule. I
think, however, that, at least in theory, the courts are still operat-
ing under that rule. It is of crucial importance here to understand
this. That is, the courts still maintain that the Constitution does
not require integration or racially balanced schools in and of itself.
It requires only the ending of racial discrimination and whatever
continuing effects there are of racial discrimination in the past. It
is very important to understand that that is still the rule.

THE ALTERNATIVE TO BUSING IS NONRACIAL NEIGHBORHOOD
ASSIGNMENT

Secondly and finally, Mr. Chambers asked what is the viable
alternative to busing? If we do not have busing, are we simply
going to live with and accept segregated schools?

This whole question and argument really turns, I think, largely
on a semantic question of how we are using the words.

I agree with him and with others who have said that busing is an
essential tool for producing racially balanced schools. That is the
case. I do not think magnet plans or gerrymandering or anything
else is, in fact, going to produce racially balanced schools, certainly
not in our big cities where the majority of blacks now live.
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If you want to racially balance those schools, you are going to
have to transport those kids. Indeed, the whole busing requirement
could be said to be simply an attempt to make the schools more
racially mixed than the neighborhoods are. You cannot do that
except by moving the kids out of their neighborhoods.

However, is there a viable alternative to busing? Yes, there
obviously is a viable alternative. That is no busing. That is assign-
ing kids to their neighborhood schools.

RACIAL IMBALANCE IS NOT RACIAL SEGREGATION

This accepts school segregation then? No it does not, because
those schools are not segregated. Those schools are racially imbal-
anced, but they are racially imbalanced because of the residential
patterns. They are not racially imbalanced because of racial dis-
crimination by the school authorities. There is nothing wrong,
nothing unconstitutional, with that situation.

Mr. MARKMAN. We had better come to a conclusion here, I think.
Again, we would like to thank everybody for their appearance

before the subcommittee today. It has been an extremely useful
hearing., The permanent record will reflect everything that has
been said today. I know the Senators who were absent will be
reviewing it on their own.

The next hearing of the Constitution Subcommittee on this
matter will be on June 3.

Thank you again.
[The subcommittee was adjourned at 12:50 p.m.]
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WEDNESDAY, JUNE 3, 1981

U.S. SENATE,
SUBCOMMITTEE ON THE CONSTITUTION

OF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to recess, at 9:40 a.m., in room
2228, Dirksen Senate Office Building, Hon. Orrin G. Hatch (chair-
man of the subcommittee) presiding.

Also present: Senator Joseph Biden.
Staff present. Stephen J. Markman, general counsel; Tom Parry,

chief counsel; Pete Ormsby, professional staff assistant; Randy
Rader, general counsel; Claire Greip, clerk; and Kim Beal, assistant
clerk.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENA-
TOR FROM THE STATE OF UTAH AND CHAIRMAN OF THE
SUBCOMMITTEE ON THE CONSTITUTION
Senator HATCH. This marks the second day of hearings of the

Subcommittee on the Constitution on the subject of school busing
as a means of racial desegregation. This subject continues, as it has
for more than a decade, to be one of the most divisive and heated
issues of national public policy.

During our first day of hearings, we heard testimony from four
of the Nation's leading experts on the subject of school busing.
Prof. Lino Graglia of the University of Texas Law School and Prof.
Nathan Glazer of Harvard University argued generally in opposi-
tion to forced busing as a remedy for racial imbalances in public
schools. Julius Chambers of the NAACP Legal Defense Fund and
William Taylor of the Center for National Policy Review argued
the opposite position. Each of our witnesses shed important light
on this very difficult controversy.

Today, we will continue to take a look at the dilemma of school
busing: What is the law today, a quarter of a century after Brown
v. Board of Education and a decade after Swann v. Charlotte-
Mecklenburg? Has school busing been successful in achieving its
objectives of equal educational opportunity? Finally, what, if any-
thing, is to be done legislatively by this body?

Our hearings will continue to be general hearings. We will not
focus on -specific legislative vehicles, although our witnesses should
feel free to make whatever recommendations they believe are war-
ranted.

Because of the nature of our witness list today, I would antici-
pate a slightly greater focus on the merits or demerits of school
busing in the context of individual communities. This testimony
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and future testimony of this nature should complement our more
academically oriented testimony.

Let me emphasize, in conclusion, my own feelings that the school
busing issue is one of the most critical issues facing our society
today.

Apart from the relatively narrow question of whether or not
school busing orders are justifiable and appropriate in the context
of individual communities, we are facing more fundamental issues
that relate to the health of our public school system in urban areas
as well as the extent to which the Federal Government is going to
be allowed to impose its own policy preferences and social objec-
tives upon often unwilling neighborhoods and communities.

We have an excellent group of witnesses today, and I look for-
ward to today's hearing. It is an important record that we are
continuing to build here today.

Our first witness today will be the Honorable Jean Mathews,
who is a distinguished member of the Missouri Legislature. She
represents the suburbs of St. Louis in the House of Representatives
of that State. We look forward to her observations on the school
busing controversies in that area.

Representative Mathews, if you would take the witness chair we
would appreciate it. We will begin with your testimony.

STATEMENT OF HON. JEAN MATHEWS, STATEREPRESENTATIVE, STATE OF MISSOURI
Ms. MATHEWS. Senator Hatch, ladies, and gentlemen, I am Rep-

resentative Jean Mathews of Florissant, Mo., a member of the
Missouri Legislature. Thank you for allowing me the privilege and
opportunity of addressing you regarding the issue of court-ordered,
forced busing of public schoolchildren.

I am not here to testify so much as an official representative of
the State of Missouri but, rather, as an individual who, as a parent
of children in the public schools, and as a former teacher, and as
an elected official, has had the opportunities of witnessing the
results of forced busing and of listening to the voters' feelings
regarding this issue.

Much of my testimony may not be new information to you but
will be reflective of 94 percent of the voters in my district and the
St. Louis metropolitan area.

Court-ordered, forced busing is a major concern in the St. Louis
area. The school district which my legislative district falls within
was forced to initiate a court-ordered, forced busing program in
1975.

The city of St. Louis has more recently been forced to accept
court-ordered, forced busing, and a case is presently in the Federal
courts which would bring about a multidistrict forced busing plan
involving the city of St. Louis and the three adjoining counties. It
is this proposal that I have come to address.

In my capacity as an elected official, my constituents, both black
and white, have voiced to me a concern regarding the massive
economic costs of moving bodies around for the sole purpose of
achieving racial quotas. The money required for such a plan will
rob other areas of serious need.
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Because of the vast financial resources required for such a plan,
my constituents fear that the time may come when a judge will
determine to set a new tax rate for the entire metropolitan St.
Louis area without a vote of the people, as was done in 1975 in the
Ferguson-Florissant School District where I reside.

Another concern is that of distance. When many miles intervene
between the school a child attends and his home, his parents find
the family unit under increased stress. Parental input into the
school system diminishes or disappears.

It becomes a massive labor or an impossibility to pick up a sick
child at school, to attend a play, a football game, a PTA meeting,
or a parent-teacher conference. Eventually, there are no football
games or plays because the money has to go into school buses,
drivers, and gasoline.

Another problem voters fear is that school boards will become
unresponsive to parental input because the parents of the children
bused to the school at the order of the court may not be voters who
elected them.

Another comment voiced repeatedly to me is the doubt that
there is a real gasoline shortage, or ever was, if gasoline is plenti-
ful enough to pour into the gas tanks of school buses to move
children from one area to another.

As an elected State official, I share all of the concerns I have just
mentioned, but particularly the concern regarding the economic
ramifications of forced busing during a period when the State of
Missouri is having critical financial problems.

Revenue is sharply down, while demands for State services con-
tinue to rise. The constitution of the State of Missouri prohibits
deficit spending on the part of State government. It also includes a
recent amendment requiring that all increases in State taxes, fees,
and/or licenses must be put to a vote of the people, and the temper
of the voters is such at this time that the passage of any increase
in taxes is highly unlikely.

Because of the irresponsibility of the past State administration,
the present administration and Missouri General Assembly have
found themselves with the need to make cuts amounting to $230
million in State programs by June 30 of this year to avoid being in
violation of the State constitution.

Budget cuts have been so severe that mental patients have been
released from State institutions onto the streets, and others have
been refused treatment.

State revenues are still dropping from anticipated levels, which
were estimated as lately as March of this year, requiring immedi-
ate cuts of at least $20 million more as we begin a new fiscal year
on July 1.

The State has had to freeze funds for teacher pay increases and
cut funding for education, but the courts have consistently turned
a deaf ear to our dilemma.

Part of this vast deficit in State funds can be attributed to the
recent forced busing case involving the city of St. Louis which cost
the taxpayers over $22 million in its first year.

The State was arbitrarily ordered by the court to pay one half of
that amount. The legislature was not given an opportunity to vote
or discuss the issue before the demands of the court had to be met.
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Costs for fiscal year 1980-1981 are expected to amount to nearly
$7.5 million to continue the present busing program in the city of
St. Louis. If these costs, which amount to $546 per pupil per year
are transferred to a multidistrict program, the costs threaten to
become overwhelming.

Where will Missouri get the money for a massive interdistrict
busing program? Will we be forced to turn more mental patients
out into the street?

Another major concern I have as a State elected official is the
erosion of local and State powers by the courts.

During the recent court case involving the Ferguson-Florissant
School District where I reside, the courts ordered a merger of three
school districts, then called that merger an annexation, and then
raised the tax levy of the citizens residing in the two school dis-
tricts which were "annexed" without a vote of the people.

My constituents view this as a case of taxation without represen-
tation. They are justifiably concerned when they read statements
such as this one quoted in the St. Louis Globe-Democrat on May 5,
1980: "U.S. District Judge James Meredith could order a property
tax rate increase to pay for St. Louis public schools desegregation,
under a precedent set in 1975." That precedent was the Ferguson-
Florissant case, the school district where I reside.

Quoting further: " * * board attorneys said that such a tax
order 'should only be a last resort' if there is not enough money
from local, Federal, and State sources."

Quoting from the Journal newspaper of July 16, 1980: "U.S.
District Judge James -H. Meredith has warned city comptroller
Raymond T. Percich that the court may order the city to raise
taxes to finance the city's schools integration plan.

"In a letter dated June 26, Meredith told Percich: 'It may be
necessary before this case has been finally concluded to levy addi-
tional taxes upon the taxpayers of the city of St. Louis in order to
help finance this plan."'

Regarding the comment that the raising of taxes would only be a
last resort when other funds are not available, it is evident that
other funds are not available. Must we then accept that last resort
mentioned earlier-taxation without representation?

I have come before this subcommittee to urge you to take action
to limit the powers of the courts regarding this issue.

In his first inaugural address, Lincoln said: "If the policy of the
Government upon vital questions affecting the whole people, is to
be irrevocably fixed by decisions of the Supreme Court, the instant
they are made, in ordinary litigation between parties in personal
actions, the people will have ceased to be their own rulers, having
to that extent practically resigned their Government into the
hands of that eminent tribunal."

According to article III of the Constitution, "the Supreme Court
shall have appellate jurisdiction both as to law and fact, with such
exceptions, and under such regulations, as the Congress shall
make."

Here is a tool to defend the rights of parents who wish to send
their children to the neighborhood schools which their taxes sup-
port, where their votes elect the school board, and where their
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opinions are important to the teachers and administrators who
educate their children.

The Reagan administration nominee for the post of Assistant
Secretary of Education, Vincent Reed-who, by the way, is black
and a product of the St. Louis Sumner High-has said: "If we can
get parents back to the place where they have a key role to play,
we can make the schools work."

How can we put the parents back into the schools and make the
schools work if the barrier of distance is placed between them and
their children?

We have a saying in the hills of Missouri: "If it ain't busted,
don't try to fix it." The concept of the neighborhood school is not
"busted," it is an integral part of our society, and to forbid a child
the right to attend the school nearest his home because of his color
and to bus him miles across town against his will or the will of his
parents is just as wrong now as it was 20 or 30 years ago. It was
wrong then, it is wrong now, and two wrongs have never added up
to one right.
. Since the change in administrations at the national level has
come about, much stress in the St. Louis area has been shifted
from the mandatory busing plan that the courts were designing to
a "voluntary plan."' But, I firmly believe that if a change in admin-
istrations came about tomorrow the courts would then, in the
Metropolitan St. Louis area, immediately shift back to the manda-
tory plan again, and this probability will continue as long as we
hesitate to harness the Federal courts in this matter.

There are many social experts who would ask me for another
solution, other than busing, to the problems of racial imbalance
because I do oppose massive court-ordered busing. Let me again
quote Vincent Reed: "Mixing races does not automatically improve
the quality of education. The real action is in the classroom itself.
It is more important to concentrate on getting good teachers there
than anything else."

To end segregation through a natural process and yet protect the
neighborhood schools, let us make sure there are no legal barriers
to integrated housing. If a more aggressive approach is still de-
manded or determined to be needed by this body and by the Con-
gress, then let us work together to implement a voluntary pro-
gram, remembering that a voluntary program should be truly vol-
untary.

Participation should not be forced under the threat of mandatory
busing because, should a man stand upon the edge of a cliff and be
given the choice of jumping or being pushed, has he any real
choice? The end result is the same.

Participation in a voluntary program should not impute past
guilt. A voluntry program should be voluntary for all students of
all colors, not just a select few. And a voluntary program must be
affordable to all concerned-to State, local governments, and, most
of all, the taxpayer.

I urge you, gentlemen, to deal with this issue by utilizing the
power of the Congress to limit the powers of the courts, preferably
through legislation, but if necessary by a constitutional amend-
ment. And we ask, Senator Hatch, that the issue be addressed
soon.
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We have a court system filled with social architects who will
continue their efforts to redesign our society in their own image at
the expense of our democratic form of government if they are not
limited.

As one of my constituents suggested, somewhat facetiously, why
don't we bus judges, not students?

Senator HATCH. That is not a bad idea.
Representative Mathews, have there been significant increases in

private schools and private school enrollment in the St. Louis area,
to the best of your knowledge?

Ms. MATHEWS. Yes; there have been notable increases. I have
two private schools within my district. One of them has increased
by at least two-thirds since the 1975 merger of the Ferguson-
Florissant District with the two districts which were annexed to it,
and the other is a new private school which is growing very rapid-ly.

Senator HATCH. Would it, be your contention then that forced
busing actually is lending impetus to the growth of private schools
rather than stronger public schools?

Ms. MATHEWS. Yes; I personally feel, through my own experience
and what I have read from those individuals both pro and con on
the busing issue, that forced busing, if it is not limited, will destroy
the public school system in America.

Senator HATCH. Have there been increased tensions between the
white and black communities in the St. Louis area as a result of
the busing controversy?

Ms. MATHEWS. Yes; again, I can refer to my own experience in
the matter of the Ferguson-Florissant district. There has been a
large increase in the ratio of violence in the schools and of racial
incidents. Though the first year was, of course, the most acute,
they are still very, very notable and still much higher than preced-
ing the merger.

Senator HATCH. Do you feel that the black community in St.
Louis desire forced busing in order to achieve integrated schools?

Ms. MATHEWS. No.
Senator HATCH. Do you have any idea of percentages?
MS. MATHEWS. Yes; I have in a handout of what I call enrich-

ment material-that is the teacher coming out in me-a clipping
from the St. Louis Globe-Democrat, and I have underlined the
areas in the article in a massive, well respected poll which suggests
that blacks in the entire metropolitan district who have children in
public school-of them, 64 percent do not want forced busing. In
my area, the ratio is somewhat higher.

Senator HATCH. Thank you, Representative Mathews. We appre-
ciate your taking the time to be with us today. We do appreciate
the testimony that you have given us with regard to the St. Louis
busing controversy. It is a very difficult problem.

Of course, you are not alone in this. Later in the day, we will get
into the Delaware situation which may be even more difficult than
yours-although it is hard to believe.

Without objection, the materials you have supplied will be in-
cluded in the record at this point.

[The material to be supplied follows:]
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(From the St. Louis Globe-Democrat, May 5, 1980)

MEREDITH CAN ORDER TAX HIKE

(By Charles E. Burgess, Globe-Democrat Education Writer)

U.S. District Judge James H. Meredith could order a property tax rate increase to
pay for St. Louis Public Schools desegregation, under a precedent set in 1975, school
board lawyers say.

The earlier case involved Meredith's order to merge Kinloch, Berkeley and Fergu-
son-Florissant school districts. The order to combine them and set a districtwide
property tax rate was upheld by the 8th U.S. Circuit Court of Appeals.

"The circumstances were a little different, but it was something he (Meredith) did
himself," St. Louis school board attorney Paul-B. Rava said Sunday.

"A federal court can set aside a state or a local statute when it's been adjudged
t*aiacnstitutional violation is involved, and we think that is the precedent here."
Rava said.

The school board filed its desegregation plan with Meredith Friday, and board
attorneys said that such a tax rate order "should be only a last resort" if there is
not enough money from local, federal and state sources to pay for this fall's
$22,152,413 desegregation plan.

In the case of the three North St. Louis County districts, Meredith in June 1975
ordered their merger to remedy the Berkeley segregation of black students into a
separate Kinloch district in the 1930s.

Meredith ordered a uniform property tax rate of $6.03 per $100 of assesed
valuation in the new district. Ferguson-Florissant's rate had been $5.36 Berkeley's
$3.80 and Kinloch's $4.97. The appeals court approved the action, but lowered the
rate to $5.38.

The St. Louis system has a property tax rate of $3.65, including 17 cents for debt
retirement, which is scheduled to expire in 1984.

Meanwhile, Associate Professor Gary A. Orfield of the University of Illinois,
court-appointed desegregation expert, recommends in a report to be filed Monday
that most of the board's plan "be approved as written for the coming school year."

The court should encourage participation by county districts in the future. Orfield
recommended in the report.

He noted that the National Association for the Advancement of Colored People is
preparing to sue county schools.

"Two years from now, I predict, there will not be a suburban district that did not
wish it had a record of voluntary efforts to take with it into a long and bitter
struggle over mandatory desegregation," Orfield said in the report.

Although the court cannot directly order county districts to participate Orfield
said, it can;

Order the State Board of Elementary and Secondary Education to develop proce-
dures for voluntary exchanges of students and voluntary "metropolitan magnet
schools" and reimburse transportation and tuition costs involved.

Order a plan by September 1981 to merge county and city vocational education
programs under the state board's power to create vocational education regions.

Order the state board to finance 80 percent of transportation costs in the desegre-
gation plan.
-School board attorneys Friday asked the judge to order the 80 percent state
financing of busing, and to pay up to half of the costs of the desegregation plan. An
assistant Missouri attorney general has said the state would argue that it cannot
meet those requests under current laws.

Orfield did not recommend approval of a school board proposal to disperse major
vocational-technical programs at O'fallon Technical High School to general high
schools. This should not be done until an agreement is reached or an order is
handed down to merge county and city vocational districts; Orfield wrote.

He also advised that the board develop a plan for consideration by the court to
involve North St. Louis schools in mandatory desegregation in 1981-1982, the
second year of the desegregation plan.

The board's plan has been critic .- d by a court-appointed citizens advisory com-
mittee and by North St. Louisans because the mandatory desegregation is limited to
South St. Louis and midcity schools.

The critics were dubious that the board's promises of extensive new enrichment
and specialized programs to improve education in non-integrated schools would
materialize if budget problems are unsolved.
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Orfield also urged that voluntary enrollment in magnet schools be held at a 50-50
ratio of blacks and whites until Sept. 1, when others could be taken from waiting
lists. The board wants the ratio to remain 70 percent black, 30 percent white.

An aide to Superintendent Robert E. Wentz was dubious that the Orfield recom.
mendation would help recruitment. "We are ready to blanket the school system
with information about magnet schools. If we wait until late summer, it would be a
disaster," he said.

Lawyers in the case will begin a week of conferences Monday, Meredith has set a
hearing for May 12.

(From the St. Louis Globe-Democrat, May 16, 1980)

DESEGREGATION COSTS ARE CHALLENGED AT HEARING

(By Charles E. Burgess, Globe-Democrat Education Writer)
A court-ordered property tax increase large enough to pay for St. Louis school

desegregation would mean $125 more in taxes for the average homeowner, accord-
ing to testimony in federal court Thursday.

The final day of a four-day hearing on the plan before U.S. Distric Judge James
H. Meredith saw considerable sparring by attorneys on how much the plan actually
will cost, and who will pay for it.

Among motions Meredith is considering is the school board's request to free $4.6
million from the system's debt retirement fund for immediate bui lding renovation.

Arguments centered on the remaining $17.6 million of the board's $22.2 million
estimated cost of carrying out the plan this fall.

The board has -asked the judge to order a tax increase if all other sources fail,
although it is seeking about $10 million in federal emergency money.

St. Louis Deputy Assessor Lowell G. Jackson, called by assistant St. Louis city
counselor Charles Kunderer, testified that a $1.25 increase in property tax rates for
each $100 assessed valuation would be necessary to raise the $17.6 million through
local revenues.

"For the owner of a home valued at $30,000 . . . that would be about $125 in
additional tax," Jackson said.

Missouri Assistant Attorney General J. Kent Lowry, representing the state and
the state Board of Elementary and Secondary Education, challenged efforts to get
the bulk of the money from non-local sources and asserted that the $22.2 million
contains expenses the system would have despite desegregation.

He said the state would be required to pay $9,636,000 in addition to normal
allotments if Meredith upholds a board motion that the state meet half the costs of
the plan after the debt retirement surplus is used.

Lowry's main challenge was directed at Louis H. Ratz, Jr., school system deputy
superintendent for management.

Ratz testified that the system hopes to get enough state aid for operation of 225
buses by a contractor in addition to 20 owned by the system. Currently, 153 are used
by the contractor, plus 20 locally owned vehicles.

"That would be the maximum need," Ratz said, "but the number operated by the
contractor probably will be closer to 200."

Lowry maintained Ratz was "asking the state to fund 225 buses when you don't
expect to use them."

He said the cost estimate also contains salary, program and building renovation
costs that would be spent anyway under a proposed $134 million operating budget
for 1980-81.

Ratz said that the $22.2 million "is money over and above the general budget, and
we do not now know the sources for it."

Meredith has ordered attorneys for the school board, state and U.S. Justice
Department to submit figures on how much money can be made available from
various sources.

The state now pays about 30 percent of busing costs for St. Louis. Another school
board motion is seeking 80 percent.

John E. Moore, Jr., assistant commissioner for administration in the state Depart-
ment of Education, testified that allotment of an additional $9.6 million to St. Louis
schools would have to be skimmed off of what all other districts in the state would
get.
, "This would be a serious matter for some of them," Moore said.

The St. Louis system actually could increase its local revenues by zbout $4 million
if it could win voter approval for a 25-cent tax increase, he added.

83-458 0 - 82 - 15
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This would take the St. Louis basic levy of $3.48 close to the $3.75 that can be
approved by a simple majority, he explained.

The state has asked Meredith to order a tax increase to enable the system to meet
two-thirds of the desergregation costs on its own.

The St. Louis total tax rate of $3.65, including 17 cents for debt retirement, is
considerably below the state average of $4.05, Moore said.

He testified that the current costs of busing in St. Louis "are extraordinarily
high" in comparison to other districts around the state.

The average annual statewide cost per pupil for transportation is $147, he said,
but the St. Louis system pays $515. The average cost per mile traveled by buses in
the St. Louis system is $2.19, compared to 77 cents for buses owned by the Special
School District of St. Louis County, he added.

Moore said he did not know all the reasons for the differences, but that contract
busing generally is expensive and that such factors as magnet school busing and
transportation of the handicapped are special problems in St. Louis.

He said that adoption of a plan to use each bus for three runs next fall each
morning and evening-most make two runs now-probably could cut costs consider-
ably.

Washington University Professor David L. Colton testified that the board's plan
would leave about two-thirds of the city's black students in virtually all-black
schools.

Colton, who was called by attorneys for the original plaintiff in the case, Con-
cerned Parents of North St. Louis, recommended a revision that would give all
black students from three to nine years in integrated schools.

Three parents filed a petition Thursday seeking to intervene in the desegregation
case to prevent the closing of Adams School on the near South Side.

The petitioners, Evelyn Hasty, Carrie Brown and Iona Poff, claim that the school,
among 27 scheduled for closing, is naturally integrated and should not shut down.

[From the St. Louis Globe-Democrat, May 19811

EDUCATOR URGES CITY STUDENTS To SEIZE OPPORTUNITIES

The belief that inner-city children cannot learn in today's schools is a figment of
the imagination, the Reagan administration nominee for the third-highest position
in the Department of Education said here Friday."I reject that notion," Vincent Reed said during a press conference at Beaumont
High School, 3836 Natural Bridge Ave. He said school personnel should work harder
to get parents to encourage inner-city students to seize the opportunities available
to get an education.

Reed said school boards in recent years have mixed "too much politics" with their
role as policy makers. As a result, board members often interfere with the day-to-
day operation of schools.

Reed, who won a reputation as a hard-nosed but fair-minded superintendent
during his 5V years of dealing with the politically charged Washington, D.C., school
board, spoke at Beaumont's commencement Friday night at Kiel Auditorium.

A 1947 graduate of Sumner High School, he was recently tapped by President
Reagan to become assistant secretary for elementary .and secondary education.

Noting that parents have the primary responsibility or seeing to the education of
their children, Reed said, "if we can get parents back to the place where they have
a key role to play, we can make the schools work."

Reed recalled three new techniques tested during his tenure as head of the
Washington school system that aided home-school cooperation: some parents were
required to go to school to get their children's report cards; parents were required to
pay for students' lost books; and students were no longer passed to the next grade
automatically.

"Some people have said it's psychologically damaging to give any student a failing
ade. B t s psychologicll damaging to graduate students from the 12th grade

leve when they're unable to function at that level, and then they go out and spend
the rest of their lives waffling around and living off the rest of society."

Reed predicted the Reagan administration "will continue to enforce laws on the
books" involving school desegregation and said he was "very much in favor of
having all school districts reflect the population makeup of the country as a whole,
if ossgaible.

But he also said that could mean overcoming obstacles in some major urban areas
and that the purpose of desegregation is to improve educational opportunities, not
produce precise racial percentages in the classroom.



221

"Mixing races does not automatically improve the quality of education. The real
action is in the classroom itself. It's more important to concentrate on getting good
teachers there than anything else."

Reed lamented that "too many young people today are blaming the system for
their problems."

"The educational opportunity is there for anyone if you really want to get it."

(From the Journal, July 16, 1980]

MEREDITH MAY RAISE CITY TAXES FOR DESEGREGATION

(By Grace Schneider)

U.S. District Judge James H. Meredith has warned city comptroller Raymond T.
Percich that the court may order the city to raise taxes to finance the city school's
integration plan. '

In a letter dated June 26, Meredith told Percich: "It may be necessary before this
case has been finally concluded to levy additional taxes on the taxpayers of the city
of St. Louis in order to help finance this plan.

Meredith's letter was a response to a note from Percich, who has complained that
the St. Louis Board of Education is "raiding" the debt retirement fund in order to
finance the desegregation plan that will go into effect this September.

In late May, Meredith approved several portions of the city school board's deseg-
regation plan, including authorizing the district to use $4,668,000 in debt retirement
funds. The money is being used to renovate and remodel several school buildings
that will be used as middle schools under the plan.

School officials, in an attempt to gather funds for their $22 million desegregation
plan, looked to the fund, which they reported had a $4.6 million excess for paying
off part of the bill. Percich, however, attacked the district, saying their use of the
funds is unfair to city taxpayers.

"To have an 'excess' spent forpurposes other than paying the outstanding princi-
pal and interest will result in the property taxpayer of the City of St. Louis having
to pay an additional $4,668,000 in taxes to replace the money they have already paid
for that purpose," Percich wrote in his letter to Meredith.

He added in a telephone interview, "We just got the shaft with this thing."
Percich said he was surprised to learn that in addition to allowing the "raid" on

the debt retirement fund, the judge is also considering raising the taxes.
"I find this extremely frightening," he said. "We just got finished celebrating the

Fourth of July. That's a holiday we celebrate because of the revolt against King
George. Now we've got another example of taxation without representation. We're
getting this shoved down our throats, too."

The current tax rate for city property owners is about $6.35 per $100 assessed
valuation on property. Some 17 cents of the taxes that flow to the city schools pay
for the retirement of the city schools' bond debt.

Percich said he could not estimate how much additional tax could be levied to pay
for desegregation. However, he said if the state, which has been ordered to foot $11
million of the desegregation bill, levied taxes to pay its share, it could result in a
tax increase of about 89 cents.

Senator HATCH. Thank you very much for coming.
Ms. MATHEWS. Thank you, Senator.
Senator HATCH. Our next witness will be Mr. Thomas Curtis,

who is a former professor of law at Lincoln University where he
has written extensively on the subject of affirmative action and
school busing.

Professor Curtis is on the board of editors of "the Lincoln
Review," a scholarly quarterly publication serving as a forum for
unorthodox black opinion.

Professor Curtis, we are happy to have you with us, and look
forward to taking your testimony at this time.
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STATEMENT OF THOMAS CURTIS, LAWYER, AUTHOR, FORMER
CONGRESSIONAL LEGISLATIVE COUNSEL, FORMER PROFES.
SOR, UNIVERSITY OF DELAWARE
Mr. CURTIS. Thank you very much, Senator.
I would just like to correct one thing: I live in Delaware. I have

been a full-time faculty member at the University of Delaware.
Even when I was for a period a part-time faculty member at
Lincoln University, in Pennsylvania, I was a resident of the State
of Delaware and therefore totally involved in opposing the forced
busing for racial balance, which was imposed against the democrat-
ic will of the citizens of New Castle County, against the will of the
majority of the citizens of the State of Delaware.

Senator HATCH. I see. I am sorry we did not have that in our
biography of you.

Now, we are trying to limit our witnesses to about 5 minutes. We
will put the complete statement in the record, so we do prefer
summaries. We are flexible if necessary, however. You may pro-
ceed at this time.

Mr., CURTIS. Actually, I am here because I myself was something
of a pioneer in educational equality, the early 1950's. I am here
because I have studied race relations on several continents. I am
here because I have written a book, "the Retreat From Human
Rights," concerning what I see as this country's retreat from demo-
cratic constitutional legitimacy because of the desperately unfortu-
nate embrace of numerical racial distribution for certain American
races as a constitutional ideal. But, mostly, I am here as a parent
and because I just wanted to compare my own educational experi-
ence as a child going to school with the indoctrination in black
inferiority which my own children are expected to undergo at
present.

The all-black school that I attended for the first 9 years of my
education was a place of learning, fortunately. It was not a labora-
tory for race-centered experimentation and manipulation. I there-
fore was not indoctrinated in the discriminatory niceties of Govern-
ment racial theory as a part of my education, I was just encour-
aged and permitted to learn.

The school that I attended was two blocks from home. It was a
perfectly natural thing that students should attend school within
walking distance from home. It was very fortunate because, for
most of my growing up, our family did not have an automobile. To
go to a school that was beyond walking distance would cut off such
extracurricular activities as PTA, such useful extras as athletic
activities, cut off participation in much of the fabric of normal
school life.

Both of my parents at various times were president of the PTA.
Their ability to participate in our schooling, was a direct result of
our attending a neighborhood school. I seriously question the good
faith and the basic judgment of those who would destroy the oppor-
tunity for such parental involvement.

The level of involvement and interaction in our education-my
own, my brother's, and my three sisters'-is just unimaginable in
any system that ships kids here and there because of the color of
their skins. Such involvement could never have happened had we
been racially regulated to schools out in the suburbs or some. other
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distant place. It would have been impossible, without a tremendous
public expenditure for bus rides and a requirement that we black
people beg for bus fares that we could not afford, and that was out
of the question.

The governmentally required distance between home and school
confers the Government's blessing on a home and school relation.
ship of estrangement and alienation.

I sometimes reflect that the people who make a pretty lucrative
hustle drawing up these forced busing plans are so often suburban-
ites who have had easy automobility from the time they were 16,
individually for themselves, and been driven around by their par-
ents before that, and that they do not quite realize that lots of
people do not have lots of cars and the ability simply to go here
and there as the fancy strikes them. Distance can sometimes make
access impossible. It is just a simple brute fact of life. This is a very
diverse society, and the edicts of the powers that be, very often
ring hollow indeed-compared to the commonsense of the ordinary
American taxpayer.

As a child, I knew about discrimination. I knew that there was a
school a few blocks east of our house where Thurgood Marshall,
then of the NAACP and now on the Supreme Court-Justice Mar-
shall-had gone, and it did not seem to have hurt him any. And it
did not seem to have hurt the the rest of us, to have attended the
other schools in the neighborhood.

The neighborhood and the school interacted and were part of one
another. They mutually supported one another. It was much easier,
obviously, to get parents and community volunteers for the school
where their kids were being taught, than to ask citizens to volun-
teer to do something for the education bureaucracy. You do not
frd very many people who would volunteer for that. More good
judgment.

During the time that I attended high school, when the Supreme
Court delivered the Brown decision, you will remember that the
case concerned a black father who wanted to enroll his daughter in
school, and he went to the closest school, and they said: "You can't
send her here. You have got to go to the other school-the black
school."

The State of Kansas at that time had a rule which sent kids to
school on the basis of the color of their skin. And the Supreme
Court said: "You can't do that because then you are depriving
people of their equal protection of the law."

ere is no problem with that. That is a decision that I guess
everybody is, by now at least, grudgingly reconciled to, in this
country. On paper.

However, somewhere in the midsixties, as people were seeking
remedies for every real or imagined grievance that might be
thought about, there occurred a dangerous shift in focus: away
from fighting discrimination to embrace somebody's crackpot idea
that a governmentally dictated, discriminatory racial balance was
a worthwhile societal ideal.

So now,' people ask questions like: What remedy do you have to
racial imbalance? That is like saying: What remedy do you have to
the balance of bald people? What remedy do you have to Irish
balance, to Italian balance, to Jewish balance?
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Unless you are going to commit the society to a totalitarian
impossibility, at some point, somewhere, you are going to be forced
to the conclusion that racial balance is just impossible without an
abrogation of essential democratic liberties.

Are you going to send people by jet plane from Montana? Do you
have a Wyoming-to-South Carolina shuttle to balance the races?
These are the kinds of things you reach if you really think about
the ridiculous artificial compulsion toward forced busing for racial
balance.

Also, do you want to lock a society into the kind of rigid frame-
work where all sorts of societal provisions have to be frozen into
law and enforced by the police power of the government, not be-
cause of any logical or reasonable implication of societal worth or
societal intention, but based strictly on the requirement of racial
balance?

If you do that, and we may be coming close to that monstrous
ideal, what you have got is a continual kind of racial warfare. For
me no majority will agree to allow its own to be put in a perma-
nent situation of disadvantage. You may take that as given.

You will remember that Singapore split from the Malaysian
federation because of the ethnic friction between the Chinese and
the Malay.

There are lessons to be learned from our past mistakes and the
mistakes of others. Any kinds of policies that a society wants to
adopt to bring about greater equity and justice-in any kind of
effort of that sort, the standard that one should seek to have
applied throughout the society is the standard that the majority
gets.

Whatever the majority gets, that is the least that a self-respect-
ing member of a minority can ask for. And that is the most that, he
can expect to get-whatever the standard is for the majority.

To find racial balance as a constitutional imperative makes one
have to ask why. Only if there is something peculiarly awful about
us-that a group of black people together is a clump of ignorance
and has to be salted out by some white intermixture-only under
this kind of a theory can racial balance be at all considered to be
important or useful. Or anything other than a racialist and anti-
democratic imposition. And I know by every fact of my life that we
black people have nothing whatever in common with the crude
racial stereotypes of the forced bussers and the race balancers.

As to what one might ask of the subcommittee-I think the
constitutional amendment, yes, and there are several legislative
remedies that the subcommittee is aware of already. Each of them
should be passed.

But, I just think about my own experience when I was in the
army and when I worked as a legislative assistant here on the Hill
some time ago. So often, the appropriations told the story.

Suppose the Congress were to decide that there was not to be any
more money for any effort anywhere supported by the Federal
Government that: would seek to assign anybody anywhere because
of the color of his skin. That no effort supported by the Federal
Government could legally keep records based upon race or racial
differences.
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What I am talking about is a modern-day version of the old
Powell amendment that Adam Clayton Powell used to introduce
back in the sixties to make the Federal Government look up and be
honest and say: "We are not going to spend any more of the
taxpayers' money to treat one group of taxpayers different fr9m
another."

This is ethical and justifiable and one way to force individuals
who say: "Oh, yes, I am for that," to come to terms with them-
selves and to have some record votes on, does the Government
really mean forever to have us American citizens contending
against each other for bits and scraps and tatters, on the basis of
the color of our skin?

Thank you.
Senator HATCH. Professor Curtis, we appreciate your testimony.
Why is it, despite your own negative experiences with school

busing and what you suggest is the negative experience of large
numbers of minority individuals, that there is virtually unanimous
support for busing as a remedy for school segregation on the part
of the black leadership in this country? Isn't that true?

Mr. CURTIS. For one thing, there is a common fallacy that has
been a heritage of discrimination, and that is the tragically mistak-
en notion that blacks are inferior. And there are a lot of Ameri-
cans who believe that. I will not make any guesses about percent-
ages, but there are a lot of people who believe that black people are
inferior, and a lot of those people who believe that are not white.

Senator HATCH. Are you suggesting that the black leaders feel
that way?

Mr. CURTIS. I am just suggesting that in this entire society there
are very few of us who are entirely free of the preconditioning of a
couple of hundred years of slavery and then segregation.

I think in order to get free from this country's discriminatory
past we have got to decide to treat everybody equally and decide to
leave people free and let them be.

I am certain that if you decide to treat everybody equally people
will decide to do different things-there will be diversity-but that
is What the United States was about-allowing diversity.

When I was a military officer in the sixties, I participated in an
experiment. Defense Secretary McNamara at that time initiated
project 100,000. He brought in 100,000 peojile who would not ordi-
narily have been allowed into the military-they would not have
been allowed in because they could not pass various tests. Project
100,000 brought them in, and gave them the chance to make it as
soldiers.

I was a captain, and I was assigned two project 100,000 soldiers.
And I had only one rule-don't give me anything special about
those guys and their supposed deficiencies; just let them be; let
them be and let them do. And they both made it. They became the
soldiers that they were allowed to be.

I 'did not want to be charting and graphing their way through
life, as if they were my own two laboratory animals. Subjecting
them to any extra scrutiny, to make them acutely conscious of the
fact that they, perhaps, had a different educational pattern than
some others of their brethren. I just said: "We are all soldiers; we
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are all colored green; we all help each other; and we will just play
it that way." This policy worked well. We had a good unit.

I would suggest that that is a more proper leadership position.
Not to treat the members of any group as cripples, or inferiors, or
second rate. But to require this society to treat all of its people as
the constitutionally equal citizens that we are.

I think that it is about time, it is past due, for this society to stop
cutting various little pie wedges out of the body politic andputting
discriminatory little tags on us, and believing that that has any
other result except to give supposedly equal American citizens a
reason for more contention, more ethic enmity, and at a time
when this society really can ill afford that much extra, self-gener-
ated strife and disorder.

Senator HATCH. Professor Curtis, there seems to be a great deal
of credible social science evidence to suggest both that busing has
worked and that it has not worked. How, precisely, can this sub-
committee digest these two diverse opinions and emerge with the
right approach here?

Mr. CURTIS. If you think that there is a virtue in government's
simply mixing bodies on the basis of skin color and that there is a
virtue in having a particular percentage of different-complexioned
students in particular schools, and then you do it, using the police
power, and you do not blow the roof off the school, then you may
consider yourself a success.

But, to my mind, number one, you may have destroyed several
important and necessary community institutions while doing your
mixmastering, and second, the real function of a school is to edu-
cate, and so even if you do your mixing without destroying any-
thing else, to say that you have mixed the races together is irrele-
vant. It does not prove that you have done any educating. Perhaps
you have only produced an excuse for your failure to educate.

More broadly, in this society we too often like to lay off so many
responsibilities onto public institutions like the schools. There are
jobs that should be done by the families and by the kinship group
and by the neighborhood group and by the churches and by the
voluntary sector, but because of actual or imagined deficits in these
areas too many of us want to lay them off on the schools, and we
must face the fact that our schools are having a lot of trouble
coping with their basic job of education. I do not think they are
really capable of coping intelligently with the demand for instant
remedies for centuries of racial interaction in North America.

I think that this is the kind of problem where we the people have
to just basically decide, what are we trying to do? What kind of a
country are we?

I was doing some research for my book, "the Retreat from
Human Rights," and I came upon a quotation from some people
who had reason to know what they were talking about. This is
from -the South Carolina bill of rights adopted in 1868, during the
Reconstruction period. At that time, their assembly had 124 dele-
gates. There were 48 white and 76 black. Of the 76 black delegates,
57 were former slaves.

Among the things they decreed was: "Distinction on account of
race or color in any case whatever shall be prohibited, and all
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classes of citizens shall enjoy equally all common, public, legal, and
political privileges."

These guys really knew what racial oppression was, such a large
number being ex-slaves. But when they thought about the kind of
society they wanted for themselves and their children, they put it
down on paper, and it turned out not to vary very much from
every other American's ideal. That kind of an objective we have
not reached yet, and the mindless compulsion of racial balance and
the racial quota society threatens to place such decent societal
ideals forever out of reach.

Senator HATCH. Thank you, Professor Curtis. Thank you for
being with us today. We appreciate very much your efforts.

Mr. CURTIS. Thank you.
Senator HATCH. Without objection, your prepared text will be

included in the record at this point.
[The material follows:]
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Senator HATCH. Our next witness will be Mr. William D'Onofrio
who is the president of the National Association of Neighborhood
Schools, an organization that has been active throughout the coun-
try in opposing school busing orders. Mr. D'Onofrio is one of the
most articulate opponents of school busing as a remedy for racial
imbalance.

Mr. D'Onofrio, we are happy to have you with us.
Again, we would like you to keep your testimony as short as you

can-hopefully, within 5 minutes-so that we can ask more ques-
tions.

STATEMENT OF WILLIAM D'ONOFRIO, PRESIDENT, NATIONAL
ASSOCIATION OF NEIGHBORHOOD SCHOOLS

Mr. D'ONOFRIO. Thank you, Mr. Chairman.
As even many proponents of forced busing now admit to the

failure of city-only schemes, as social planners now point to more
massive remedies-metropolitan or city-suburbs remedies-my re-
marks today will deal with the effects of such a sweeping order-
the order by the Federal judiciary in New Castle County, Del.

An earlier witness at these hearings described New Castle
County as one of the success stories of busing. My remarks will
demonstrate otherwise and will magnify the lack of candor of the
proponents of forced school busing.

Metropolitan or city-suburbs remedies, we are told, are supposed
to inhibit white flight. After all, where can the white kids go?

WHITE FLIGHT IN NEW CASTLE COUNTY, DEL.

During the 4-year period 1971-74 in New Castle County, before
the threat of forced busing enveloped the community, white public
school enrollment in what was to become the "desegregation area"
of 1978 declined by a total of only 6.5 percent or by some 4,500
white children.

During the 3 years 1975-77, as the case dragged through the
courts and was publicized and as white parents became aware of
the interdistrict intentions of the Federal courts, the desegregation
area lost some 11,700 white children-in 3 years.

With its final 1978 order, the court eliminated 11 school districts
in New Castle County, combining them into a single district involv-
ing two-thirds of the public school children of the entire State of
Delaware, with racial balance by busing achieved in each and
every school in this large area of Delaware.

During the first 3 years of actual busing-1978, 1979, and 1980-
the court-created "superdistrict" lost an additional 14,000 white
students. That is 25,700 white kids in 6 years, compared to 4,500 of
the 4 previous years-40 percent of 1974 white enrollment.

Even in the third year of busing, with school authorities an-
nouncing that white flight had abated, white enrollment decline
was still 8 percent, and the white loss in the two most affluent of
the four attendance areas in New Castle County remained steady
at 10 percent.

With the start of busing, all schools were balanced at 18 to 20
percent black. Now, virtually all schools in the county are over 30
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percent black, and schools in the northern part of the county are
over 50 percent black. This in the 3 years.

Under coercion from the court, school authorities are now pre-
paring to reassign children to correct racial imbalances developing
since 1978.

With it all, white enrollment in private and parochial schools
has increased 47 percent since 1975.

EFFECT. ON THE QUALITY OF EDUCATION

With the start of busing, as is usually the case under such
schemes, the types and methods of testing have been changed so as
to render comparisons with prebusing test scores impossible. And,
since the start of busing, curiously, no test results broken down by
race have been released.

However, a series of scientific polls conducted both before and
after the start of busing in New Castle County by the University of
Delaware's College of Urban Affairs and Public Policy clearly re-
vealed parental perceptions and experience with regard to the
effects of busing on their children.

In a poll taken in 1977 before busing began, 79 percent of the
suburban parents rated their suburban school districts as "good or
excellent.' However, in the latest poll-the postbusing poll-only
37 percent of the same parents rated their court-created 'superdis-
trict" as "good or excellent."

In the prebusing poll, 54 percent of the suburban parents be-
lieved that busing would "make education for white students
worse." In the latest poll after busing, 57 percent felt that predic-
tion came true. And the pollsters said: "One could say that in the
eyes of many suburbanites busing has meant a leveling down of the
quality of education."

On the question of whether "desegregation improved the educa-
tion of black students," while 52 percent of the mostly black inter-
city parents polled believed that would be the case, only 38 percent
felt that way in the postbusing poll-a bitter pill for the probusers
to swallow.

With regard to the important matter of parental activities in the
educational process, the urban affairs polls offer some grim revela-
tions in comparing such activity before and after the start of
busing.

For example, those parents helping their children with home-
work "often" fell from 83 to 50 percent among suburban parents
and from 60 to 40 percent among inner-city parents. There were
even larger declines among those parents serving as aides in the
schools, visiting classrooms "often," and attending PTA "often."

Interviewing a goodly sample of parents who withdrew their
children from public schools after busing started, the urban affairs
poll found the following reasons ranked highest: Child not learn-
ing, 81 percent; discipline, 73 percent; curriculum, 69 percent;
safety, 67 percent; quality of education lowered by busing, 66 per-
cent; child not challenged, 64 percent.

In a series of questions asked of parents who withdrew their
children and involving factors which would be "very important" in
leading to a switch back to public schools, the leading response, at
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73 percent, was: "if more discipline." The next, at 56 percent, was:
"if morq ability grouping in public schools." Ability grouping, you
see, is discouraged under forced busing.

The pollsters ominously concluded-and I cannot stress the im-
portance of this enough-"Those who have left the schools are the
most concerned about their children's education and the most
likely to provide leadership for the public schools."

OTHER EFFECTS ON COMMUNITY ATTITUDES

But those parent leaders are gone, driven away by the essence of
forced busing-the leveling down of the quality of education to the
lowest common denominator.

In handing down its order eliminating 11 school districts, the
court also eliminated 11 school boards and 55 school board mem-
bers, replacing them with a single, 5-man appointed board.

The first of these appointed positions expired in 1980, and voters
in the attendance area involved had their first chance to partici-
pate in a school board election since busing began. Five percent of
the eligible voters went to the polls.

Now, the Delaware Legislature, pending court approval, has
moved to break up the "super district" into four districts, with no
effect on the racial balancing aspects.

This past January, about 7 percent of the eligible voters turned
out to vote for school board members for the proposed four dis-
tricts. Then, just this past May 18, with additional school board
elections in three of the four proposed districts, only 2,600 voters
out of some 200,000 voters-a little more than 1 percent-bothered
to vote.

It was a different story last October, however, when New Castle
Countians had their first chance since the start of busing to vote
on a proposed school tax increase. Under duress from the court, the
State legislature, sidestepping a referendum, had raised suburban
school taxes in 1978 by an average of 50 percent to help pay for the
cost of busing.

Using this sparse voter turnout of the earlier school board elec-
tion as a guide-or so they said-officials failed to provide enough
polling places for the tax referendum, and thousands of voters were
discouraged from voting by long lines. However, those who did vote
did so with a vengeance; 53,000 people voted, many standing in
long .lines for up to 2 hours, and the school tax increase was
defeated 47,400 to 4,800-a margin of 10 to 1.

The State's largest newspaper, a staunch advocate of forced
busing and an obfuscator of the effects of that policy, now wails
editorially about the stark contrast in voter zeal as concerns school
board elections and the school tax referendum.

CONCLUSION

In conclusion, this then is the model metropolitan remedy-New
Castle County, where forced busing works, without a single act of
violence by any adult. You could not find a clearer example of the
Federal judiciary's arrogance or of the failure of this outrageous
policy of racial balance busing.
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I hope I have made my point-that forced busing is no more of a
success when it crosses city lines. The American people, Mr. Chair-
man, have been more than patient with this perhaps the most
ridiculous ever of Government policies. Indeed, forced busing is a
policy of coercion by Government that has no place in what is
supposed to be a free society.

It is my hope that these hearings lead to the Congress swiftly
moving to end the policy of racial balance busing and to do so by
simple majority legislation built around congressional powers
under articles I and II of the Constitution and section 5 of the 14th
amendment.

Thank you.
Senator HATCH. Mr. D'Onofrio, in my opening statement for the

first day of hearings on this subject, I remarked about the unique
political aspects of the school busing controversy. I stated at the
time:

Each new Federal busing order has been accompanied by waves of local protests
and controversy, school boycotts, disruptive activities, racial animosities, and politi-
cal turmoil. Just as regularly, however, these passions seem to subside.

Some argue that they subside because busing comes to demon-
strate its value, while others argue that they have subsided be-
cause the protesters have voted with their feet by fleeing communi-
ties or enrolling their children in private or parochial schools.

What are your thoughts on busing as a purely political phenom-
enon? Can communities sustain their interest in this issue for
significant periods of time? Do you, for example, still have chapters
in places like Detroit or Charlotte?

Mr. D'ONOFRIO. We never had chapters in Detroit or Charlotte.
We do have sustaining chapters in Boston, Louisville, Omaha,
Texas, and places like that, and we do a pretty good job, I think, in
New Castle County.

Addressing one of the points you made, I think apathy is mistak-
en a lot-apathy and just plain hopelessness on the part of citizens
is mistaken a lot and called success of busing.

Senator HATCH. I think you are familiar with Prof. Lino Grag-
lia's contention that our courts began to go wrong when the Su-
preme Court handed down its second Brown decision.

In that decision, according to Professor Graglia, the Supreme
Court exhibited for the first time the tension between commanding
a school district to discontinue discriminatory policies and com-
manding them to undertake affirmative actions to integrate them-
selves.

Would you agree with this thesis?
Mr. D'ONOFRIO. Of course, I have to agree with Professor Grag-

lia. I would agree that where the Court went wrong was in the
remedy that they came up with. I think there are a lot of more
viable remedies than forced busing.

Senator HATCH. What are your views with regard to Representa-
tive Mathews' and Professor Curtis' view that school busing has
contributed to a significant deterioration in the quality of student
extracurricular activities? Has this been the case in Delaware?

Mr. D'ONoFRIo. It stands to reason, it almost has to. They have
tried to keep these programs intact with special buses and so forth.
But the time factor weighs heavily. You cannot bus kids all over
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the place and take a good 1 hour or 1 V2 hours out of their day and
expect them to continue to participate in these activities. That also
applies to their parents.

Senator HATCH. Could you also elaborate upon your view that a
disproportionate number of the most civic minded parents tend to
remove their children from public schools in response to school
busing orders?

Mr. D'ONOFRIO. Yes. Of course, I pointed out the massive enroll-
ment decline in New Castle County, and I have pointed out that
the Urban Affairs poll found that these people were the parent
leaders of public education.

Incidentally, that same poll discovered that those who have re-
moved their children from public schools are no more racially
bigoted than those who remain.

Of course, the cases are legion of the proponents of busing with-
drawing their own children from public schools. A notable example
is Dr. Kenneth Clark who was one of the proponents of busing in
the Brown decision. They asked him why he withdrew his kids
from public schools, and he said: "I can't take that chance with my
children."

Senator HATCH. I notice we have our ranking minority member
on the full committee here, Senator Biden. We are very pleased to
have him here. He has been' a particular leader in legislative
approaches to this subject.

Senator Biden.

STATEMENT OF HON. JOSEPH BIDEN, A U.S. SENATOR FROM
THE STATE OF DELAWARE

Senator BIDEN. Thank you, Mr. Chairman.
I want to thank you again-you know, I am not a member of this

subcommittee-for allowing me to sit in on this. I also thank you
for accommodating the subcommittee's schedule. I realize that we
have asked a lot by asking you to put as many Delawareans on the
scheduling list as you have, and for that I thank you.

Senator HATCH. We are happy to do that.
Senator BIDEN. It was not an idle thing, though, to ask Delawar-

eans to testify. Obviously, there is a parochial reason for that. As I
represent Delaware, I would like you to hear from Senator Arnold,
Mr. D'Onofrio, and even Senator Holloway who said he wanted to
testify.

I notice, of late, Delaware is being pointed to as the example of
how it works. I think Delaware is a shining example of how busing
does not work, and that is why I think it is particularly useful.

Without my speaking more-and I promise I will not interrupt
with many questions-I would like to ask Mr. D'Onofrio to expand
on one point that I think is central to the cause of those who still
believe busing has some merit.

In the first of the hearings that the chairman called, Mr. D'Ono-
frio, my opening statement which indicated that busing did not
work-and Wilmington was the example-was challenged by sever-
al of the witnesses, one in particular.

I noticed that one of the things that people are saying as evi-
dence as to why things worked in Delaware is that we were not
violent-it was pointed out that there was no violence in Delaware,
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that people had been orderly, there had been no major disruptions
such as there were in many other localities, almost all others.
Because it did not happen in Delaware, somehow that seems to be
at least an underlying contention that it works.

My first question is this-and I realize you are not a lawyer, and
I realize neither one of us is a social scientist, but you have been
involved in this a long time. I would like you first to give me your
opinion as to why you think Delaware was not violent-why there
was no violence and what that means.

Second, you mentioned apathy. The chairman asked you a ques-
tion on why, once there is great hoopla when a busing order is
coming down, in the first year it comes down, things fall off. My
assertion is that it is not apathy, but that it is absolute, total
frustration. The people who can get out have gotten out, and the
people who cannot get out figure there is nothing they can do
about it anyway. So it is not really even apathy, it is just a
frustration; they do not know what to do, so they just resign
themselves.

Could you comment on both those points-why no violence, and
what you would attribute as the reason for there being no great
outcry at this very moment?

Mr. D'ONOFRIO. Certainly, Senator, I would be pleased to.
On the lack of violence in New Castle County, I think much of

the credit, ironically, goes to the antibusing movement. Once again,
I will fall back on the Urban Affairs polls.

We formed a group called Positive Action Committee which had
up to 11,000 members in New Castle County, and that is a lot of
members in an area involving about 300,000 people.

The poll even suprised those of us in PAC. It proved we had
contacted or touched an inordinate number of people, both in
terms of their attending our public meetings but mostly from the
distribution of our literature door to door.

We tried to convince these people that the way to stop busing
was through the democratic process-through the Congress,
through their elected officials. I think this had a significant effect
on there not being any violence in New Castle County.

Beyond that, the people in New Castle County are just good
people.

Senator BIDEN. One of the things that is often cited is that
because of the omnipresent Du Pont Co.-and it is, Mr. Chairman,
more than a minor factor in Delaware--

Senator HATCH. I am aware of that.
Senator BIDEN [continuing]. That it had a positive influence in

the sense that there were so many white-collar, middle-manage-
ment people who were upset about the busing but knew that if
they appeared on channel 3 televlion news network standing in
front of a bus, it might make a difference in terms of their stand-
ing in the company. Do you think there is anything to that?

Mr. D'ONOFRIO. There always is. Of course, in Positive Action
Committee, our local group, we had people involved who were Du
Pont employees and they did not hesitate to speak out.

Senator BIDEN. I do not mean about speaking out, I mean about
the violence. The reason I bother to raise it is, in jurisdictions
where there are overwhelmingly dominant business influences of a
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single company-whether it be Rochester, N.Y., or Wilmington,
Del.-and you can go through a whole number of cities where it is
not quite a company town but as close as you can get.

If that company also acts responsibly, that has a positive
impact-I have had that mentioned to me many times, and I
wondered whether, in your view, that makes sense.

Mr. D'ONOrIio. It is probably overstated, even as it applies to
Delaware, whether the Du Pont Co. influence is dominant. Not
everybody in Delaware works for the Du Pont Co.

A lot of the people who you might have thought would have been
violence prone in this certainly did not work for the Du Pont Co.
We have two large auto plants-not to cast any aspersions on any
particular group of people, but we have two large auto assembly.
plants and a lot of other industry there.

Let me say that these so-called community leaders, including the
newspaper, put a lot of effort into keeping the lid on the communi-
ty. They had luncheon meetings, breakfast meetings, and so forth.
But I do not think they touched the type of people that we did. I do
not think any of these efforts by the so-called community leaders
could have touched the people who might have been prone to
violence.

Senator BIDEN. I think you are probably right about that.
My second question-and I promise I will not ask any more of

you-is about the apathy. Is it frustration or apathy? Is it that they
do not care any more, or is it that they just have given up thinking
they can change anything?

Mr. D'ONOFRIO. I ad libbed that. That was a very poor choice of
words-"apathy." It is frustration, it is disenchantment. This is one
of the tragedies of forced busing. It is disenchantment and a turn-
ing off of people in our precious representative process-a lack of
faith in government almost bordering on a hatred on the part of
some people or at least a tremendous disrespect for the law and the
courts, which is a real tragedy.

In essence, it is a sense of helplessness. People have been indoc-
trinated over the years that the court is all powerful. Our officials
say: "You can't do anything about busing because the courts have
spoken," and on and on it goes. This all contributes to this sense of
frustration.

Senator BIDEN. I cannot resist one more question. It is a little bit
of throwing you a softball.

Mr. D'ONOFRIO. You realize I am a hardball man, not a softball
man.

Senator BIDEN. I know that.
In my experience up and down the State of Delaware and all

throughout New Castle County in particular, I do not find many
people-maybe it is just because they know my views, so they do
not tell me-ardently supportive of busing any more. Even the
probusing people seem to have lost their ardor for busing.

I view the move toward a four-district plan-forgetting the ques-
tions of four-district, whether it is good, bad, or indifferent-but
anything that moves away from the original all-encompassing,
broadest order seems to get overwhelming support. Is that your
impression? Or do you still think there is a very strong constituen-
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cy for this busing? Even though it is a minority, is that minority
still intact and strong? I guess that is what I am trying to get to.

Mr. D'ONOlrO. I do not think that the views have changed that
much as concerns the proponents of busing. Of course, in New
Castle County we never had too many people come out and admit
they were in favor of it, for some reason. Every time they did, the
PAC "shot their heads off." Everybody said they were neutral-the
probusers were "neutral."

Senator BIDEN. I must tell you, Mr. Chairman, that the PAC was
an outspoken group. I note that sitting behind Mr. D'Onofrio is a
fellow who is equally and I guess even more active in the sense
that he was there before any of us-a fellow named Mr. Venema. I
was aware that they were there, and so was everyone else.

Mr. D'ONOFRIO. It just goes to show what people can do, Senator.
Senator BIDEN. That is exactly right.
I have trespassed on the subcommittee's time too much already.
Senator HATCH. We are always happy to have Senator Biden

here. He is one of the genuine leaders on this issue.
I would like to keep the record open in case any other member

wants to send written questions to any of the witnesses here today.
We very much appreciate your coming Mr. D'Onofrio.

Mr. D'ONOFRIO. Thank you, Mr. Chairman.
Senator HATCH. Without objection, your prepared text will be

included in the record at this point.
[The material follows:]
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PREPARED STATBOiW OF WILLIAM D. D'ONOFRIO

kir. Chairman, and members of the Constitution subcommittee. IY
name is William D. D'Onofrio. I reside in New Castle County, Delaware.
I am President of the National Association for Neighborhood Schools,
a nationwide citizens organization formed to stop the bizarre policy
of assigning children to schools to achieve racial balance, a policy
described by its proponents as "desegregation" and a policy we call
forced busing.

As even many proponents of forced busing now admit to the failure
of "city-only" schemes, social planners, seemingly intent on compound-
ing such failure, now push for ambitious metropolitan, or city-suourbs
"remedies".

My remarks today will deal with the effects of such a sweeping
remedy" as ordered by the federal Judiciary in New Castle County,

Delaware - an order described by Supreme Court Justice William H. Rehni-
quist as "the most draconian ever approved by the Supreme Court."

An earlier witness at these hearings described New Castle County
as "one of the success stories" of busing. fy remarks will demonstrate
otherwise and will magnify the lack of candor of the proponents of
forced busing.
WHITE FLIGHT IN A ?CTROPOLITAN "REMEDY"

lietropolitan, or city-suburbs, "remedies" are supposed to inhibit
white flight, so we're told. After all, where can the white kids go ?

During the four year period, 1971-74, before the threat of forced
busing enveloped New Castle County, white public school enrollment in
what was to become the "desegregation area' of 1978 declined a total
of 6.5 per cent, or by only 4,527 students.

During the three years, 1975-77, as white parents became aware
of the interdistrict intentions of the federal judiciary, white public
school enrollment in the same area declined by 11 b8l students.This
is "pre-implementation" or "anticipatory" white flight.

With its final order, the Court eliminated eleven autonomous
school districts in New Castle County, replacing them with a single,
county-vride "super-district" containing two thirds of the public school
students in the entire State of Delaware. Eliminated were the majority
black City of Wilmington District and ten suburban districts, nine of
which were majority white. Inner-city children are bused to suburban
schools for nine of their twelve school years and suuurban children
are bused to inner-city schools for three of their twelve years with
racial balance initially attained in each school in the county.

Then, during the first three years of actual busing, 1976-80, the
court-created "superdistrict" lost another 14,018 white students.

That's 25,b99 white students in six years, or 40 per cent of 1974
white enrollment. White enrollment has gone from b4,b79 in 1974 to
38,90 in 1980.

Even in the third year of forced busing, with school authorities
announcing that white flight had "abated", white enrollment decline
was 7.9 per cent and white loss in the two most affluent of the four
attendance areas remaining steady at ten per cent.

With the start of forced busing, all schools were balanced at
18-20 per cent black. Virtually all schools are now over 30 per cent
black and some schools in the northern portion of the county are now
over 50 per ent black. This in three years.

Because of "pre-implementation" white flight 14 schools, all
in the suburbs, were closed with the start of busi in 1978. Now,
up to twenty, or more additional schools will be closed for the
1981-82 school year, leaving only some seventy-odd of the original
schools left open.
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Under coercion from the Court, school authorities are now pre-
paring to re-assign children to correct racial "imbalances" develop-
ing since 1978.

With it all, white enrollment in private and parochial schools
has increased 47 per cent since 1975.

One wonders how much white public school enrollment decline would
be under forced busing in New Castle County were it not for the eco-
nomic impact of recent years on middle class families. It should also
be pointed out, as a basis of comparison, that, according to the U. S.
Census, the white population of New Castle County has decreased- only
1.1 per cent over the past ten years.

EFFECT ON THE QUALITY OF EDUCATION

With the start of forced busing, as is usually the case under
such schemes, the types and methods of testing have been changed so
as to render comparisons with pre-busing test scores impossible.
And, since the start of busing, no test results broken down by race
have been released.

However, a series of scientific polls conducted both before and
after the start of busing by the University of Delaware's Collee of
Urban Affairs and Public Policy clearly reveal parental perceptions
and experience with regard to the effects of busing on their children.

In a poll taken in 1977, before busing began, 79 per cent of the
suburban parents rated their suburban school districts as "good or
excellent ". However, in the latest poll (1979), only 37 per cent
rated the court-created "super-district" as highly.

In the pre-busing poll, 54 per cent of the suburban parents be-
lieved that busing would "make education for white students worse."
In the latest poll, 57 per cent felt that prediction came true. Said
the pollsters, "..one could say that in the eyes of many suburban-
ites (busing) has meant a leveling down of educational quality..."

On the question of whether "desegregation improved the education
of black students", while 52 per cent of the inner-city parents be-
lieved that would be the case in the pre-busing poll, only 38 per
cent felt that way in the latest poll - a bitter pill for the pro-.
ponents of busing to swallow.

With regard to the important matter of parental activities in
the educational process, the Urban Affairs polls offered some grim
revelations in comparing such activity before and after the start
of busing. For example, those parents helping their children with
homework "often" fell from 83 per cent to 50 per cent among suburban
parents and from 60 per cent to 40 per cent among inner-city parents.
There were even larger declines among those parents serving as aides
in the schools, visiting classrooms- often" and attending PTA "often".

Interviewing a goodly sample of parents who withdrew their child-
ren from public schools after busing started, the Uroan Affairs poll
found the following reason-sranked highest:

Child not learning 81%
Discipline 73%
Curriculum 69%
Safety b7%
Quality of education lowered
by busing 66%

Child not challenged 64%

In a series of questions asked of parents who withdrew their
children and involving factors which would be "very important" in
leading to a switch back to public schools, the leading response,
at 73 per cent was "if more discipline". Next, at 56 per cent, was
"if more ability grouping in public schools".
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The pollsters ominously concluded that "Those who have left the
schools are the most concerned about their children's education and
the most likely to provide leadership for the public schools".

But those parent leaders are gone - driven away by the essence
of forced busing - the leveling down of the quality of education to
the lowest common denominator.

STUDENT ATTITUDES ON DISCIPLINE UNDER BUSING

Late last year, one of the high schools in New Castle County had
to be closed for a week due to racial strife - during the third year
of busing. During this period the students were brought back to school,
class by class, for "orientations" aimea at getting to the heart of
their concerns. The following are taken from a school compilation of
the questions and statements of the students and are a commentary on
the unwillingness and inability of administrators and teachers, faced
with certain castigation for "discrimination" and "insensitivity", to
establish and maintain discipline under a busing order

* Black students get off easier than white students (voiced
by students of both races).

" Administrators and teachers are afraid to deal with black
students (voiced by students of both races).

* Administrators take too much from repeat offendors to
school policy.

* Is it true that there must -be an equal number of black
and white suspensions regardless of who is at fault ?

• Ever since busing has started there have been nothing
but problems.

* Both the blacks and whites don't want to have busing.

MORE E IDENCE OF COMPNITY ATTITUDES

In handing down its order eliminating eleven school districts,
the Court also eliminated eleven school boards and fifty-five school
board members, replacing them with a single, five-man appointed board.

The first of these appointed positions expired in 1980 and voters
in the attendance area involved had their first chance to participate
in a school board election since busing began. Five per cent of the
eligible voters went to the polls.

Now, the Delaware legislature, pending court approval, has moved
to break up the "superdistrict" into four districts - with no effect
on the racial balancing aspects. This past January, about 7 per cent
of the eligible voters turned out to vote for school board members
for the proposed four districts. Then, this past May 18, with addition-
al school board elections in three of the four proposed districts, only
2,624 of some 200,000 eligible voters - little more than one per cent -
bothered to vote.

It was a different story, however, last October, when New Castle
Countians had their first chance since the start of busing to vote on
a proposed school tax increase. Under duress from the Court, the state
legislature sidestepping a referendum, had raised suburban school
taxes in 19h8 by an average of 50 per cent.

.Using the sparse voter turnout of the earlier school board election
as a guide, or so they said, officials failed to provide enough polling
places for the tax referendum and thousands of voters were discouraged

rom voting by long lines. However, those that did vote did so with
a vengeance

53,000 people voted many standing in line for up to two hours
or more. The school tax Increase was defeated, 47,423 to 4,851 - a
margin of 10-to-i.
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The state' a largest newspaper, a staunch advocate of forced busing
and an obfuscator of the effects of tha. policy, now wals editorially
about the stark contrast in voter zeal as concerns school board elec-
tions and the school tax referendum.

CONCWSION
This then is the "model" metropolitan "remedy". New Castle County,

where forced busing, without a siA4le act of violence by any adult
or parent, "works". You couldn't find a clearer example of the federal
Jud-iciary run amok or of the failure of this outrageous police

The American people -ave been more than patient with this per-
haps the most ridiculous of government action. Indeed, forced busing
is a policy of coercion by government that has no place in what is
supposed to be a free society.

It is my hope that these hearings lead, and swiftly so to the
Congress exercising its clear powers under Articles I and li of
the Constitution, and under Section 5 of the 14th Amendment to that
Constitution, ending the policy of racial balance busing ad to do
so by simple majority legislation.

Thank you* William D, D'Onofrio, President

National Association for. Neighborhood Schools
June 3, 1981

Senator BIDEN. Excuse me, Mr. Chairman.
You did comment, Mr. D'Onofrio-and I am sorry to say there is

a Budget Committee meeting also-on what remedy you thought
best. You thought the legislative process-majority vote-was the
way to get at the solution-right? I will not belabor it, but you did
say that?

Mr. D'ONOIIO. Simple majority legislation-right-clear powers
of Congress.

Senator BIDEN. Thank you.
Mr. D'ONOFRIO. Thank you very much.
Senator HATCH. Thank you.
Mr. John Arnold will be our next witness. He is a distinguished

member of the Delaware State Legislature. As a State senator from
that State, he has served as chairman since 1975 of the Joint
Legislative Committee on Desegregation. We look forward to his.
views on the Delaware controversy.

We have also invited one of Representative Arnold's colleagues
who shares a different perspective on the Delaware busing situa-
tion to testify this morning, but I do not believe he is here.

Senator BIDEN. My office indicates he is unable to make it. We
have not been notified either, but I once again thank you. Senator
Arnold, I am sure, appreciates this, being in our position many
times. You usually do not invite so many different people, and I
feel a little embarrassed in that I have pressed upon the chairman
that he invite more people and then they not show.

Senator HATCH. Do not feel embarrassed at all because your
State has had particular difficulties in this area. It is important
that we hear from those who feel strongly about this.

Senator Arnold?

STATEMENT OF HON. JOHN ARNOLD, STATE SENATOR, STATE
OF DELAWARE

Mr. ARNOLD. Thank you, Mr. Chairman. I am certainly glad and
pleased that I did get a chance to come.

What I am going to say is not so important as the prepared
statement I have submitted to you. Realizing I had 5 minutes,
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there was no way I could tell the Delaware story, so I would urge
that you go through the statement I have submitted thoroughly.

Also, if there are any questions or if you want more information,
please get in contact with me or my administrative assistant, Dave
Wilkins, or Jim Conaway whose name is on the facing sheet.

As was stated, I have been the chairman. I am the only minority
as chairman of any committee in Delaware. I do not know how I
got to be the chairman of the committee, but we took the bull by
the horns and started trying to do things.

Senator BIDEN. John, if you were here you would be in the
majority.

Mr. ARNOLD. Senator, you have just given me an idea.
Senator HATCH. Maybe we had better get you here to keep that

majority.
Mr. ARNOLD. The committee was formed by Concurrent Resolu-

tion 51 which later became statute, forming the committee to see
what actions the general assembly should take in the busing orders
or in the busing program and to keep the whole general assembly
informed of what was going on through the courts. It was a biparti-
san committee of 12 members-6 of each.

I want to really commend you, Senator, for getting something
going here.

We have come close a couple of times to getting legislation
passed that might have helped us in the Delaware case. I just,
again, want to thank you for allowing me to come and present this.
But, briefly, let me give you the history of the Delaware case.

Senator HATCH. Your full statement will go in the record. We
appreciate having you here.

Mr. ARNOLD. Thank you.
In 1954, when the Warren Court issued that the separate but

equal schools were not satisfactory, Delaware was the first State to
completely do away with the dual school system.

In 1968, there was the Educational Advancement Act, and over a
few years Delaware's school districts went from 206 to 26 districts
in consolidating and complying with the Supreme Court ruling.

In 1968, we had the last Advancement Act. The city of Wilming-
ton's legislators indicated that they would defeat the act if Wil-
mington's school districts were not left alone. So the general assem-
bly left the district intact. '

A little later, there was a suit brought which said Wilmington
was a segregated district.

Senator BIDEN. Senator, for purpose of clarification, for our
record, would you emphasize again for the Chair and for the record
what took place in 1968? What was the State legislature doing at
that time?

Mr. ARNOLD. The State legislature in 1968 had the Delaware
Educational Advancement Act.

Senator BIDEN. What was the purpose of that act?
Mr. ARNOLD. To reorganize the school districts.
Senator BIDEN. And the legislators who represented the city of

Wilmington, including the black legislators-how did they vote on
Wilmington being broken up as an integrated district?

Mr. ARNOLD. They voted against it, they opposed it, and they
threatened to defeat the complete act if it happened.

Senator BIDEN. Thank you. I think that is worth emphasizing in
the record.
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Mr. ARNOLD. Thank you, Senator.
So Wilmington was left as one complete district at Wilmington's

insistence.
In 1978, the court order came down. The court ordered 11 school

districts dissolved and merged into 1. I did then and I still contend
that the judge did something that constitutionally he could not do.

Seventy-six thousand students at that time were in the school
districts involved. Now, there are 55,000, and it is going down.

Before that, Mr. Chairman, the Deseg Committee, as I refer to it,
instituted a volunteer plan. We had a volunteer plan before that,
but the dissenting district had to agree, and Wilmington would not
agree to allow any students to voluntarily go out.

So the new volunteer plan that we instituted took it out of the
hands of the dissenting district. They had no choice. If a child
wanted to go out, he had to go.

Mr. Chairman, we had one district that went from 0 minority to
20-percent minority on the volunteer plan.

Senator HATCH. Mr. Arnold, I hate to interrupt you, but I am
going to have to ask Senator Biden to chair the remainder of the
hearings.

I have got something extremely irritating in my eye. I have been
trying to get it out all moring, but I cannot, so I am going to have
to head back to my office and see if I can wash it out, I do not want
to scratch my cornea.

Senator Biden, if you would continue this hearing, I would really
appreciate it.

Of course, our last witness-let me just mention who that is: It is
Gary Orfield who, of course, is a professor of political science at the
University of Illinois and one of the Nation's most respected au-
thorities on the other side of this issue, whom we have reserved till
last because of the number of people who are against his position,
including yourself.

If you will forgive me-I am very interested in your testimony,
and I will read the record and make sure that I am fully up on it.
And I appreciate Senator Biden's helping me out in this instance.

Senator BIDEN. I am happy to do it, Mr. Chairman.
Senator HATCH. Thank you very much Senator Biden. I apologize

for having to leave now.
Senator BmEN [acting chairman]. I am sorry, John, to get you all

the way down here to talk to me, but it will go on the record.
Mr. ARNOLD. That is all right, Senator.
What I wanted to continue with just for a few seconds was that

quality of education has gone down the drain, public confidence is
lost, teachers are not enthused at teaching any more-they have a
job, and that is what most of them are doing.

The declining enrollment is still continuing. The cost of the first
year was above $3.5 million. A judge ordered the State Treasurer
to write a check for $1 million to buy new buses. Safety in trans-
porting kids-the accidents have doubled, mostly because of the
increased amount of busing.

To wrap up my part, I would like to make a couple of comments:
Busing is not the way to insure equal educational opportunity, and
I encourage you to continue, by constitutional change, by legisla-
tion, or whatever it takes to put a stop to this waste of money,
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waste of valuable time of the children, and waste of natural re-
sources.

I urge that we continue to move to put a stop to this, or the
public school system in this Nation will go down the drain.

Memphis, Tenn., now has a public school system, but their public
school system now is a black public school system because of pri-
vate schools. Private schools have increased tremendously in Dela-
ware, and they are still going.

I would wind up my comments at this point and be available for
questions.

Senator BIDEN. Thank you, Senator. I have two questions.
You have experience beyond the issue of busing in the area of

education in the State of Delaware. One of the things that I think
is important for us as we are attempting to draft legislation is, as
you know, the so-called Roth-Biden bill, which is a legislative ap-
proach. It failed by a single vote last time.

The real issue here in the Congress is whether or not we go the
attenuated route of a constitutional amendment which requires, as
I need not explain to you, literally throwing it back to the Dela-
ware Legislature and every other legislature for a two-thirds vote
here and a three-quarters vote there, and a longer time; or whether
we come up with a legislative solution and what that solution
should be.

I just want to be clear on this before you leave, in light of the
fact that you came all the way down here: Give us your views as to
which approach you believe, as a Senator with some experience in
this, is the best approach for us in the Congress to be moving
toward.

Mr. ARNOLD. Senator, I believe that immediately we should go
for the legislative action and follow through with a constitutional
amendment that would make it permanent. Also, that takes it
longer to get it done.

Senator BIDEN. My second question relates to your experience as
a State legislator that extends beyond the busing question, and
that is the state and condition of the public schools.

I, like you, have a very negative view about busing. I- wonder if,
as a legislator, you could share with us for a minute your view of
the state of the public school system even before busing-whether
it was all that good and how much better it would be if we did not
have busing.

In other words, I am a little reluctant-I do not want to over-
state our case for purposes of credibility.

It seems to me that the public school system is in dire trouble,
even in areas where there is no busing-that there is real difficul-
ty; difficulties with discipline; difficulties with basic reading, writ-
ing, and arithmetic.

I know that you and the Governor and the State legislature have
worked very hard on "back to basics" approaches and a range of
other things that affect other parts of the State that are not
affected by busing. I wonder if you could tell us a little bit about
the state of public education?

Mr. ARNOLD. Senator, I do believe that what you are saying is
true-public education has more problems than just the busing. It
is true. I think we have got to get back to basics, and the more

83-458 0 - 82 - 17
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talented maybe should go on to other things, but we have got to get
back to educating the children totally. It would not have been as
bad.

One of the reasons I support the four-district plan now and
fought for it is that you have got to get the public confidence back
in the system. If you do not do that, nothing we can do is going tosave it. That is why I worked hard to divide the one district into
four districts and hope it will stay.

Senator BIDEN. One last point-in your capacity as a State sena-
tor, although you represent New Castle County, you vote on a
number of education issues that relate to our other two counties.
Has there been any comparative study made by the State legisla-
ture on the performance, attitudes, and discipline of the students
in Kent and Sussex Counties versus those students affected by
busing in New Castle County? Do you know?

Mr. ARNOLD. I do not know of any, Senator.
Senator BIDEN. Do you have any impression? I am not suggesting

you should, I just wonder if you have any impression of whether or
not there has been a commensurate decline.

My thesis is, even if busing is a net wash, even if it is not
negative, I do not think we need prove that busing has a negative
impact upon the schools to eliminate busing. I do not think that is
a necessary requirement for us to eliminate busing.

Busing makes no sense from a constitutional standpoint, in my
opinion. It makes no sense from a standpoint of whether or not it is
the best way to improve education.

The reason I am bothering you with these questions-and they
are not just idle-is that I do not want to have to be in a position
to build a case to prove that busing hurts the educational system.
Even if it did not hurt it-if things were just the same--it is a
failure.

Mr. ARNOLD. I agree.
Senator BIDEN. That is why I am trying to get a sense of how it

relates to other counties in our own State. Again, there is no
reason why you should necessarily know that. I just thought you
might have an impression as to whether or not there is a distinct
difference between a high school senior in Sussex County and his
reading level, mathematic achievement, et cetera, and a high
school student going to Brandywine High School.

Mr. ARNOLD. I believe, Senator, that in the past, when we did
have comparative scores, your high scores came from New Castle
County, but there are different reasons why that might have hap-
pened.

I believe that one of the problems we are facing is that in many
cases the brighter students are leaving the school district because
they want an education. The parents that are involved and want
their children to have an education pull them out to where they
can get an education. That will destroy the system.

Senator BIDEN. Senator, if, in fact, it were shown to you, as a
State legislator, that any subdivision within our State or the State
legislature or school boards-since we can only really talk about
the lower two counties as there is a "super-district" in New Castle
County-if any governmental or quasi-governmental authority got
together for the express purpose of drawing school district lines
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that would exclude black children from attending-that they jerry-
rigged the lines, that they got together and said: "We are going to
change the school district, and our purpose in changing it is to
keep black folks going to one school and white to another"-if that
circumstance occurred, do you believe that Government or the
courts should step in to stop that practice?

Mr. ARNOLD. Absolutely.
Senator BIDEN. And that it must do whatever it takes to elimi-

nate that practice?
Mr. ARNOLD. That is right.
Senator BIDEN. But you are suggesting that even where that

exists, that busing may not be the way to do that-you would
maybe just draw the school district line a different way or make
other alternatives-is that what you are saying?

Mr. ARNOLD. Draw the school district lines and have neighbor-
hood schools-that is the way to do it.

Senator BIDEN. All right. Sometimes, there are those who suggest
that merely because we are against busing we do not support
Brown v. The Board of Education and the concept that "separate
but equal" is not equal. We are not arguing about that, are we?

Mr. ARNOLD. No, Senator. In fact, we have gone beyond that.
Brown says "separate but equal" is not legal and you should not
bus beyond your closest school to your neighborhood. We are doing
that; We are going far beyond what Brown said, in my opinion.

Senator BIDEN. I appreciate your testimony and your time.
As the chairman indicated, your entire statement will be insert-

ed in the record and made part of the public record at this point,
without objection.

[The prepared statement of Mr. Arnold follows:]
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Nov Castle County, Delaware presents a unique

example of how pervasively disruptive, if not totally de-

structive, of an educational system a federal court intru-

sian can be when that intrusion includes imposed mandatory

busing of public school children for the sole purpose of

remedying what the Court has found to be a racially dis-

criminatory and segregated public school system. In fact,

the Nov Castle County experience .also teaches us how unfor-

tunate it is. that the Federal Courts have to become involved

at all in what even those Courts concede is primarily a

matter of state and local interest and concern namely,

public school education.

In matters of litigation, the Courts can address

themselves only to specific issues raised before them. In

public school segregation (or desegregation) cases, the

issue is whether or not there is a racially discriminatory

public school system. The issue is race. It is not quality

of educational programs or of the actual teaching and learn-

ing which goes on in the public schools. Thus, the Courts

in these cases decide the cases only on the basis of race.

The question is whether or not the operation of the particu-

lar school system has actually and in fact resulted in a

racially Identifiable school district, or racially identi-

fiable schools within the same school district.



255

Indeed, In the litigation involving the desesre-

gation of the New Castle County public school system the

Federal District Court expressly said:

"We yore urged throughout the hear-
ingo in this case to be concerned with
the 'quality of education' offered by
the area schools. That is much more
properly the concern of local offi-
cials and the parents of children in
the schools. Our duty here to not to
impose quality education even if we
could define that term, though ve must
be conscious that the implementation
of the remedy does not defeat the
ability of local agencies to fulfill
their duty to offer it. We do not
find in Brown v. Board of Education,
347 U.S. ,83, 74 S.Ct 686, 98 L.d.
873 (1954), a mandate for District
Courts to concern themselves vith how
vell the educative function is per-
formed.10

So, while the Federal Courts go about their busi-

ness of imposing public school remedial programs upon the

state and local school authorities and systems, with their

primary purpose being to eliminate vhat they have found to

be racially identifiable schools or school districts, they

do not permit the question of the quality of the educative

function to interfere with their task. As the Court so

frankly said in the above quotation, the United States

Supreme Court in the landmark Brown decision2 did not man-

date that the Federal.District Courts had "to concern them-

selves with how vel the educative function is performed."

But the same Court in the same opinion also recog-

nixed that "The operation of public schools is traditionally

a matter of local concern, and rightly so;m3 and it recog-

nised the duty of the local school agencies to ,provide

"quality education,"4
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With the Federal Courts having and exercising the

overriding constitutional power to remedy federally racially

unconstitutional public school discrimination and segre-

Sation, and with those Courts not having -- in the words of

the same Court -- any "duty" to impose quality education or

to concern itself with quality education but rather merely

to remedy the violations which are based solely on race, it

is no surprise that in many cases the federally imposed

public school desegregation remedy will drastically and

adversely affect the quality of education for all students

regardless of race in the affected geographic area. Such

has been the result in Nov Castle County, Delavare, in no

small measure because of a massive mandatory busing system5

put into effect by Court order as the "key" to its desegre-

gation remedial process.

I will come back to the terribly adverse effects

-of this busing system. At this point, it would be wise to

review the history of desegregation litigation in Delaware,

and in lew Castle County in particular. Such a review vill

show how constantly enmeshed the federal Judiciary has been

in the state and local educative process for more than 20

years. In this review I am not attempting to re-argue the

legal or factual issues decided, or not decided, during the

litigation. Rather, I am trying to show that even assuming

a wrong that requires correction, the corrective steps which

have been utilized have almost killed the patient. The

desegregatory process imposed by the federal Judiciary has

produced serious side-effects which have drastically had an

adverse effect on the quality and extent of the educative

process in Nov Castle County for students of all race$.
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Moreover, the review of the litigation will ahoy

that at all of the critical litigation stages throughout the

years, the decisions have been by a one-vote majority --

two-to-one,, or four-to-three. A owing vote of one the other

way would have probably resulted in such different treatment

of the problem.

My purpose is also not to "rant and rave" against

the federal judiciary. I am a strong believer in the Judi-

cial system of our country, although I do not believe it is

so sacred or perfect that it cannot be criticized or im-

proved. In this instance, the one-vote majorities have been

rather severely criticized by their own brethren on the

bench, so even if I were otherwise inclined, it is not

necessary for me to be critical.

Accordingly,. I will try to be basically factual in

outlining this long and rather complicated history -- and I

will limit my review only to the highlights, of which there

have been many, as the review will show.

lew Castle County Is the largest of Delaware's

three counties. It occupies 435 square miles. Its popu-

lation according to the 1970 Census was approximately 386,000.

The only municipality of any appreciable geographic or

population size in Now Castle County to the City of Wilming-

ton, whicW occupies about 15 square miles of the 435 in the

entire county. Tn 1970, Wilmington's population was about

80,000. In 1970, 12.22 of New Castle County's population

was black while 43.62 of Wilmington's population vas black

and 4.52 of suburban New Castle County was black.

between 1950 and 1970, the suburban population had

increased fivefold and the percentage of black residents in
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the suburbs had declined slightly. During the sase period

Wilmington's population had decreased in absolute terms

(from 110,000 In 1950) but its proportionate black popula-

tion had tripled. The result of those demographic changes,

of course, was that in 1970 the black population in New

Castle County was heavily concentrated in Wilmington.

There were a total of twelve full public school

districts In New Castle County in 1970.6 The City of Wil-

wington itself constituted one complete district, and the

City itself designated the members of the School Board. It

was the only public school district which had been sepa-

rately chartered by the State legislature and this had been

done at the instance of Wilmington and not of the legisla-

ture.

The Wilmington School District was also the "rich-

est" of all the districts in New Castle County. It had the

highest property assessment tax base, imposed the highest

school tax rate and paid the highest salaries to teachers.

In 1978 after years of litigation, the Federal

Court's imposed desegregation plan went into effect in New

Castle County. The plan wiped out eleven of the districts

as separate and distinct entities and abolished thel'c school

boards (each of which had at least five members). Only one

rural district at the southwestern corner of the county, and

part of another district which ran over into Kent County,

were omitted from the Court's plan. Thus, the plan combined

the former Wilmington District and ten former suburban

districts into one single district, governed by a single

board of five persons.
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The school population in this desegregation areas

for the 1977-1978 school year had been 72,590 in grades K-

12. Of those, 16,187, or 22.32, were black, the overwhelming

majority residing in Wilmington or in the suburban DeLaWarr

District (which had about a 50/50 black/white school popula-

tion). Of the total of 77,590 total school students, be-

tween 21.52 and 22.92 lived in the two predominantly black

districts.

New Castle County has been involved with public

school desegregation matters since 1952, when the Delaware

Supreme Court ordered two New Castle County suburban dis-

tricts to immediately admit black students from Wiluington

because of what the Court found to be de jure racial segre-

7gation of the Wilmington School District. That case was

then combined with the Brown v. Board of Education litiga-

tion in the United States Supreme Court. As everyone knows,

in Brown the United States Supreme Court overturned its

long-standing ruling that separate-but-equal public schools

were constitutional and ruled that separating students on
the basis of race was y 5 unconstitutional. 8

Promptly after the ruling in Brown 1, Delaware-

formulated a policy designed to bring about the racial

dAsegregation of the public schools in New Castle County but

on a gradual, deliberate schedule which would disrupt only

as such as necessary the ongoing education program and

policies which were believed to be good, quality programs

and policies for all students. The Delaware Supreme Court

approved this policy. 9

In 1957, a group of black Wilmington students,

through their parents, petitioned the United States District



260

Court for the District of Delaware and joined the Delaware

Stat* Board of Education as defendants. They complained of

the failure of one particular suburban district (not in Ne

Castle County) to admlt black students on a racially non-

discriminatory basis and they later complained that no

appreciable steps had been taken by the State Board *in the

entire state to comply vith the two brow, n decisions and

orders. As a result, the State Board, under orders from the

United States District Court, adopted a plan to desegregate

all of the Delaware public schools starting vith the Fall

Term of 1961. This plan was approved by the District Court. 1 0

The plan involved the submission of a nay school

code to the Delaware legislature. Such a code was submitted

to two different sessions of the legislature but was not

adopted.

In 1968, the Delaware legislature passed a school

consolidation and reorganization act w hich resulted in the

reorganization and consolidation by the State Board of

various school districts throughout the state. That act

resulted in the twelve full public school districts in New

Castle County which were previously adverted to, The Wil-

minston School District was expressly excluded from reor-

ganization or consolidation by the act, so it continued with

its boundaries being the boundaries of the City itself.

Although that 1968 act preserved the Wilmington

District as a separate district, even at a time when every-

one was aware of the general racial uake-up of the student

population of Wilmington schools and the Wilmington general

population, the United States District Court expressly ruled

that it could not find from the evidence that maintaining
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Wilmington's separateneses was "purposefully racially die-

criLminatory." 12 without going into detail, there was plenty

of evidence of non-racial reasons for keeping the Wilmington

School District as it had been, not the least of which was

the insistence of the District Itself that it not be tampered

vith in the consolidation and reorganization under threat

that all members of the legislature from Wilmington would

otherwise vote against the consolidation and reorganization

(thus ensuring its defeat).

The Federal District Court had retained continuing

jurisdiction over the defendants in the Evans v. Buchanan

case, following the Court's approval of the plan for deseg-

regation adopted by the State Board for the Fall term of

1961. Hence, in 1971, the .plaintiffs again petitioned the

Court in the case, this time limiting their complaint to Nev

Castle County. They made three contentions:

1. The State Board maintains a racially

discriminatory dual public school system in New Castle

County, including Wilmington, with Wilmington being a ra-

cially segregated district;

2. The consolidation and reorganization act

of 1968 passed by the Delaware legislature unconstitutionally

confines Wilmington students to Wilmington schools;

3. Delaware through its customs, lava,

useages and policies, has enforced, approved and acquiesced

in public and private discrimination resulting in segregated

public schools.
13

Soon thereafter the Wilmington Board of Education

joined in the suit as an Intervening party plaintiff, even

though there had been prior findings that it Itself had been
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guilty of racial discrimination among its own schools in its

ovn district.

There then followed a series of court opinions. A

lengthy trial vas held in late 1973. At the time of the

trial, the desegregation area had a total student population

of 83,800, of which 66,900 were vhite. The United States

District Court had been converted to a three-judge court for

these hearings and decisions, because of the attack on the

state 1968 act as being federally unconstitutional.

The Court In 1974 held that de lure black schools

(Q.e., in Wilmington) still existed and were racially iden-

ti.iable and thus racially segreSated schooling had not been

eliminated in Wilmington and that a dual school system

therefore existed. The Court directed the parties to submit

alternate desegreSation plans (s) within the then existing

boundaries of the Wilmington School District and (b) incor-

porating other areas of Now Castle County.14

Then after another lengthy trial on remedy, the

three-Judge court - by a two-to-one vote -0 ruled that the

1968 state act was unconstitutional because it did confine

ilmiuLngton students within the boundaries of the City of

Wilmington without regard to the motivation behind the

passage of the act. In addition the Court found that the

state. and local authorities (and incidentally the federal

authorities also) had placed their "pover, property and

prestige" behind the white exodus from Wilmington and the

widespread housing discriminsting patterns in New Castle

County by, among other things. condoning and/or encouraging

discrimination in the private housing market and providing

public housing almost exclusively within the confines of
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Wilmington and thus there had been inter-district discrimi-

nations and violations. The Court aain ordered the parties

to submit alternate desegregation plans (a) within the

boundaries of Wilmington and (b) incorporating other areas

of New Castle County. 15

This ruling went up to the United States Supreme

Court on appeal and the Supreme Court summarily affirmed,

without any opinion -- by a four-to-three vote. The three

dissenters wrote an opinion in which they said, among other

things:

"by reason of the summary nature of
the Court's actions ... neither the
parties nor the District Court can
know what additional effect the
affirmance may have ...

"... My dissent from that sort of
affiruance is based on my conviction
that it is extraordinarily slipshod
judicial procedure as well as my 16
conviction that it is incorrect."

Thereafter the parties submitted alternative

desegregation plans to the three-judge District Court, and a

lengthy trial was had on the various plans. The Court then

entered another decision, this time ruling that an inter-

district remedy would be required because the suburban

districts had been utilized by the governmental authorities

to assist in the racial segregation of black students in'

Wilmington and thus there were inter-district violations.

The Court -- again by a two-to-one majority -- decreed that

there would be a single district comprising the area made up

of the City of Wilmington and eleven of the twelve full New

Castle County suburban school districts, with a governing
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board of five persons to be appointed by the State Board,

with the Court specifying the geographic areas from which

each member must be appointed. The Court provided that its

plan could go into effect over a two year period, with

desegregation of the high schools and intermediate schools

to So into effect in the Fall of 1977 and desegregation of

all grade levels to be effective in the Fall of 1978.17

The District Court also held that the State could

redivide the desegregation area into smaller districts or

governmental units if it could do so without frustrating the

desegregation objective. The District Court then summarily

disbanded itself as a three-judge Court.

Of course, at this stage of the litigation, and

because of the summary affirmance by the United States

Supreme Court of the finding by the District Court of an

inter-district violation, no one was certain just where the

case stood on the question of liability and of remedy. The

fears and concerns of the three dissenters in the Supreme

Court proceeding were clearly justified.

There was a very prevalent belief that ultimately

the United States Supreme Court could have presented to it

for reflective and not summary decision the issues of viola-

tions and remedy. There had never been a court finding of

Intentional racial discrimination in the schools of Now

Castle County -- instead, the District Court had held that

if the "effects" of state and local action were racially

identifiable schools or school districts, then "intent" or

"purpose" was not relevant, and the Court had found such

racially identifiable schools and school districts to exist.
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But there was much respectable legal opinion that

more than just "effects" was necessary -- that a finding of

purposeful or intentional racial discrimination was re-

quired -- and that the United States Supreme Court would so

hold when the issue wes presented to it. So it vas believed

there was still a reasonable opportunity to have that ques-

tion put to the Supreme Court and if it were to be done

successfully, then there vas a very good chance that the

ruling on violations by the District Court would be re-

versed.

Moreover, the rule on remedy was that the remedy

was to be broad enough to remedy the violations found but no

more. The remedial decree should be directed towards placing

the victims of discrimination in the position they would

have occupied if the constitutional violation had not oc-

curred. 18

Because the District Court had never taken evi-

dnece on, and had never ruled on, the question of the posi-

tion the black Wilmington students vould have occupied if

the found violations had not occurred, It was also believed

by respectable legal authorities representing the State that

the Court's decision to order an eleven inter-district

remedy was not supportable and would be overturned once the

case could get to the United States Supreme Court in a

proper posture.

Accordingly, there was reluctance on the part of

the State to become intimately active and involved in the

Court's desegregation remedy, when to do so would risk what

appeared to be a good opportunity to have the District Court

reversed with a return back to the original eleven districts,
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at which time the State could then hopefully put forth a

reorganization acd consolidation of school districts which

would preserve the tradition for relatively small districts

while yet eliminating any vestige of racial discrimination

-- real or perceived -- in Delaware.

In the meantime, however, the State enacted a

voluntary student transfer plan between the New Castle

County School Districts, designed to encourage black students

in Wilmington to transfer into suburban districts, with the

State providing and paying for their transportation. Re-

spectable numbers of black Wilmington students took advan-

tage of the voluntary transfer plan.

In addition, after the District Court ruled that

the voluntary transfer plan was not an adequate remedy

because it could not guarantee desegregation of the entire

area "now", the State promulgated and adopted a "reverse

volunteerisu" plan by which all Wilmington students were

assigned to suburban districts19 but were given the oppor-

tunity to "opt" to stay in Wilmington, even up to after

their first year in a suburban district; and the process at

their election could take place again so that they might try

a different suburban district the second time. All trans-

portation wduld be provided and paid for by the State.

The District Court struck down the "reverse volun-

teerism" plan on the ground that it discriminated against

the Wilmington students, who were predominantly black, by

requirtng thou to engage in all the transportation.

The decision of the three-judge Court holding that

there would be a single district comprising the previous

eleven districts, was appealed to the Court of Appeals for
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the Third Circuit. by a four-to-three decision, the Third

Circuit generally affirmed the three-Judge finding.2 0  it

held that the 1975 United States Supreme Court summary

affirmance of the previous District Court order was binding

on the Third Circuit as an "inferior" Court and that if the

summary nature of the affirmanct meannt that the matters in

the prior District Court opinion could still be considered,

such contention had to be made to and decided by the Supreme

Court and not by an "inferior" court. The one-judge majority

in the Third Circuit then affirmed the three-Judge holding

(which itself was by a one-Jud8e majority) that the area of

the eleven districts would be converted into a single dis-

trict governed by a single board but it struck down the use

of racial quotas in determining pupil assignments in the

various schools in the court-created "super-district".

The three dissenting judges in the'Third Circuit

made the following observations, among other things

"I must confess that if I were
a Delaware official charged with de-
segregating the schools of northern
Nov Castle County 'in accordance with
the Opinion of the Court of Appeals
for the Third Circuit,' I would not
know where to begin.

"The majority opinion correctly
observes that the remedy in this case
must return the 'school system and
its students . ., as nearly as possi-
ble, to the position they would have
been in but for the constitutional
violations that have been found.'
(Emphasis added.)" 555 F.2d 383-
384.

"However, the majority opinion does
not identify those Interdistrict
violations which have been found in
this case and which require a remedy.
It interprets the Supreme Court's
summary affirmance Buchanan v.
Evans, 423 U.S. 963, 96 S.Ct.381,

83-458 0 - 82 - 18
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46 L.Ed.2d 293 (1975), to mean that
tone or more interdistrict consti-
tutional violations' occurred.
Kej.Op. at 377. But the district
court identified eight separate
interdistrict violations, ...

"The majority does not reveal
which of these violations it believes
the Supreme Court affirmed. Nor does
it explain what has become of the re-
aining violations. If those viola-
tions were not affirmed by the Supreme
Court, then obviously they are before
this Court in this' appeal. The ma-
jority, however, has failed to ad-
dress this question. I do not under-
stand how the Delaware officials can
possibly devise a plan to remedy the
continuing effects of past interdis-
trict violations when the majority
has failed to disclose the identity
of the violations vhich the Supreme
Court affirmed." 555 F.2d 384.
(Emphasis in original) (Footnotes
omitted).

"Since, under my analysis, the
Supreme Court's summary affirmance
reached only one of the eight inter-
district violations found by the dis-
trLct court, the validity of the
other seven violations Is before this
Court in this appeal. At this time,
I would not affirm the district court's
findings concerning these seven vio-
"latiLns. Instead, I would remand this
case to the district court so that it
could determine whether each of those
violations is supported by the 'ra-
cially discriminatory intent or pur-
pose' required by Washington v. Davis
and Village of Arlington Reights."
555 F.2d at 589. (Emphasis in origi-
nal) (Footnotes omitted).

"In my view, a remand to the dis-
trict court is also required so that
the district court can determine as
precisely as possible what the racial
composition of the schools of northern
New Castle County would now be if
those interdistrict violations found
to be valid had not taken place. To
put it another way, the district court
should determine to what extent the
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present ractal makeup of the affected
schools is attributable to scts which
violated the Equal Protection Clause
and to what extent it is attributable
to economic and social forces, to pri-
vate actions, and to nondiscriminatory
governmental actions." 555 F.2d at
390.

The Third Circuit affirmance was taken to the

United States Supreme Court by a Petition for Certiorari.

Again by a one judge majority -- four-to-three -- the Supreme

Court on October 13, 1977 denied certiorari.2 1

In January 1978, the District Court -- then a one-

judge Court -- issued a final remedial order declaring that

the eleven districts would go out of existence on July 11,

1978 to be replaced by the "super" New Castle County School

District, and prescribed a detailed desegregation plan which

would go into effect on July 1, 1978.22

In mid-February 1978, the Delaware legislature

enacted a statute authorizing the State Board of Education

to reorganize the desegregation area into multiple districts

smaller than the one super single district. 23 Pursuant to

this statutory authority, the State board promptly proposed

a four-district reorganization plan. The District Court

enjoined the implementation of this four-district plan on

the ground that it came too late and would materially inter-

fere with the Court's desegregation process which was about

then to be implemented.
24

In the meantime the District Court's final deseg-

regation order yes appealed to and ultimately affirmed by

the Third-Ctrcult.25 A final Petition for Certiorari was

filed with the United States Supreme Court in 1978 and was

not acted on until April 1980, when it was again denied. 26
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Again there were three dissenters in the United States

Supreme Court, and among other things they said:

"T"S Court does a disservice to
local government and to the people
of Delaware, and very likely in the
long run to the Equal Protection
Clause of the Fourteenth Amendment,
by once again declining to review a
case of such fundamental importance."

In addition to the three dissenters, Chief Justice burger

stated his view that the case merited review by the United

States Supreme Court but only when a full Court is available

to consider "the important issues presented in the petition

for certiorari." Kr. Justice Stevens did not participate in

the consideration of or decision on the petition for certio-

rari.

The action of the United States Supreme Court

which finally occurred in April 1980 and by which it denied

certiorari, seemed to forever foreclose the right and oppor-

tunity of the State to have the Court face and decide the

issues (I) of "intentional" or "purposeful" racial school

desegregation, (ii) of the validity and correctness, and

extent, of the series of constitutional violations found by

the District Court, and (iii) of the correctness and consti-

tutionality of the very broad scope of the remedy imposed by

the District Court. Accordingly, promptly after such. Supreme

Court action, the Delaware legislature enacted a statute

authorizing the State board of Education to divide the super

single district into smaller multiple districts.27

Pursuant to this new enabling law, the State

Board, after thorough study and review and after public
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hearings, on November 20, 1980, approved a reorganization

plan dividing the super single district into four smaller

districts, whose present student enrollments would vary from

an estimated low of 10,508 to an estimated high of 16,007.

The 1980 enabling law has been held constitutional

under the Delaware Constitution by an advisory opinion of

the Delaware Supreme Court addressed to the Governor of the

State.28 Thereafter, the United States District Court has

ruled that the division, of its super single district into

the four smaller districts created by the State board will

be approved if the State legislature passes, and the Governor

signs, certain types of policing legislation specified by

the District Court before June 9, 1981.29 That legislation

was passed by the legislature and signed by the Governor on

May -3Lw 1981.30 The legislation is now before the District

Court for its approval.

The four-district reorganization plan currently

before the District Court, and approved by it subject to the

passage and signing of the specified policing legislation,

is not dissimilar from the reorganization plan which was

adopted by the State board in early 1978 and which the same

District Court then struck dovn on the grounds that it came

too late and would interfere with the Court's desegregation

remedial process.

This, then, ts the highlighted history of the

almost constant intrusion by the Federal Courts into the

educational systems of the State of Delaware since the early

or middle 1950's right up to the current day.

Among other fall-out effects of the resulting

-continuing uncertainty about the type, nature and extent of
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the public school system which would ultimately result tn

Nev Castle County, and the disruption which is part and

parcel of such uncertainty, has been a rush avay from the

New Castle County public school system. When the first

lengthy desegregation trial was held, vith its attendant

publicity, in September 1973, the total student population

in the desegregation area was 83,800, of which 66,900 were

white. When the most recent trial on the constitutionality

of the 1980 four-district reorganization adopted by the

State Board, was held in September 1980, just seven years

later, the total student population in the desegregation

area was 55,981, of which 38,981 was white. This means that

there has been a loss of about 27,920 white students in the

desegregation area in that seven year period of school

uncertainty, disruption and turmoil, or a drop of 41 2

below the 1973 white student population, while the black

student population has remained almost static in terms of

absolute numbers. In the same seven year period, the best

census figures available india*e -t-h-t--e-ovrall _-en ral

population in Nev Castle County has also remained just about

constant in terms of absolute numbers. 3 1

The figures show an obvious increase in the rate

of white school a8e flight out of New Castle County. There

are now newspaper reports of studies by the school authori-

ties and respected interested organizations showing that

within the next few years the demographic changes in Now

Castle County will result in at least one of the suburban

areas becoming segregated with black students with a re-

2uIting need of an entire new scheme of pupil assignment

throughout the county. No one can predict what massive
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increases in mandatory busing vill result if that scenario

becomes reality.

But the cost in loss of students, in uncertainty

and disruption, all of which costs those students who remain

in the Nov Castle County schools by, among other things,

depriving them of the benefits of the presence of their

brother and sister students with the resulting broader base

for educating, planning, dialogue and economical utilization

of all public school facilities vhich would exist if the

fleeing students had remained, is only part of the story.

There is about to take place a large scale closing

of school buildings -- the shrunken student population

cannot support the facilities. This also will have an

impact on the extent of busing, and no one yet knows just

what impact.

The cost in terms of real dollars which could have

been spent for programs, teachers and other directly-effective

educational up-grading if they had not been diverted to the

cost of busing, litigation, and the other fall-out effects

of the mandatory busing remedy, is enormous. One wonders

how much the "quality" of education for all students in New

Castle County could have been enhanced if those real dollars

.could have been spent on programs and teachers and the like.
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Evans v. Buchanan, et al., 416 F.Supp. 328, 365 (D.

Del. 1976).

2 Brown v. Board of Education, 347 U.S. 483, 74 S. Ct.
686, 98 L.Ed. 873 (1954).

Evans v. Buchanan. et al., 416 F.Supp. 328, 365 (D.

Del. 1976).

Id.

Tied in with a massive (for the State of Delaware)
single school district created by the Court out of
the geographic area previously made up of eleven
school districts. The Federal Courts have consis-
tently paid "lip service" to the Delaware history
and tradition of small, neighborhood school dis-
tricts designed to increase the quality of public
school education by facilitating (i) the input of
parents into the school system and its operation
and (ii) the ability of the school authorities,
administrators and teachers to communicate with
parents and students and maintain a running dia-
logue with them on all school matters. Regardless
of that "lip service", however, the Federal Courts
converted eleven school districts into one school
district with a Board of Education of 5 persons
[replacing at least 55 Board members (most of which
had been elected) on the previous eleven district
boards) appointed by order of the Court from certain
specified geographic areas to hold office for five
years (with elected successors to replace them one
by one over that period) and to govern the educa-
tive -function for some 72,000 public school students.

6 A part of the Smyrna public school district was in
New Castle County, and the other part was in Kent
County. The New Castle County part of the Smyrna
.district and all of Appoquinimink public school
district (located along the Kent County border Vith
Nov Castle County) are not involved at all in the
New Castle County public school desegregation case.

SGebhart v. Bolton, Del. Supr., 33 Del. 144, 91 A.2d137 (19125.

8 347 U.S. 483, 74 S. Ct. 686, 98 L.Ed. 873 (1954)
("Brown I"); 349 U.S. 294, 75 S. Ct. 753, 99 L.Ed.
1083 (1955) ("Brown 11").

Steiner v. Simmons, Del. Supr., 35 Del. Ch. 83, 111

A.2d 57 , 581, 582 (Z955).

10 Evans v. Buchanan, 195 F.Supp. 321-322-323 (D. Del.

1961).
11 Known as "The Educational Advancement Act." 14

Del. £. 1 1001.
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2 Evans v. Buchanan, 393 ?.Supp. 428, 439 (D. Del.

1975).

13 Evans v. Buchanan, 379 F.Supp. 1218, 1220 (D. Del.

1974).

14 Id. at 1224. One of the three judges dissented from
the ruling of the other two that it was premature
(i) to consider the constitutionality of the 1968
State Act and (iI) to decide whether the remedy must
look beyond the boundaries of the City of Wilmington.
Re was of the opinion that the Act yas unconstitutional
and that an inter-dLstrict remedy was required.

15 Evans V. Buchanan, 393 F.Supp. 428 (D. Del. 1975).

16 Buchanan v. Evans, 423 U.S. 963, 96 S. Ct. 381, 46

L.Ed.2d 293 (197').
Evans v. Buchanan, 416 F.Supp. 328, 361 (D. Del. 1976).

18 Id. at 350.

19 There were many more empty seats in the ten suburban

districts than there were students in Wilmington.
20 Evans v. Buchanan, 555 F.2d 373 (3d Cir. 1977).

21 Buchanan v. Evans, 434 U.S. 880, 98 S. Ct. 235, 54

L.Ed.2d 160 (1977).

22 Evans v. Buchanan, 447 F.Supp. 982 (D. Del. 1978).

23 61 Del. Laws Chapter 210; 14 Del. C. if 1001, et eq.

(1978 Law Supp.).

24 Evans v. Buchanan, 447 F.Supp. 1041 (D. De1. 1978).

25 582 F.2d 750 (3d Cir. 1978).

26 U.S. , 100 S. Ct. 1862, 64 L.Ed.2d 278

T"T80).
27 62 Del. Laws Chapter 351, signed by the Governor on

July 8, 1980.

28 oinion of the Justices, Del. Supr., 425 A.2d 604

(1980).

29 Evans v. Buchanan, Civil Actions No. 1816-1822,

Opinion and Order dated April 10, 1981.

30 House Bill No. 214.

31 The figures indicate that in July 1973 the New Castle

County population was 398,400 and it April 1980 it-was
399,002.
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Senator BIDEN. The chairman also indicated he would like to
leave the record open for questions that may come to mind as
Senators review your statement.

Just so that you know the mechanics of this-this is a subcom-
mittee, of which I am not a member, but I am the ranking member
of the full committee-when this subcommittee makes its recom-
mendation, it will come to the full committee, and it may very well
be at that time that you will find a renewed interest in some of the
things you said and inquiries may come from individuals who have
not focused on it yet.

I thank you for coming down.
Mr. ARNOLD. Thank you.
I would like to make one more comment I meant to make earlier.
Senator BIDEN. Surely.
Mr. ARNOLD. We spoke about no violence in the Wilmington

schools. I would have to back up what Bill D'Onofrio said-that the
PAC organization, I believe, has to take a large share of the credit
for no violence. They preached no violence from the very begin-
ning. I was involved with them, and I have to back that up. Jim
Venema was president of it, and he is here with me today. I believe
that no violence was caused, basically, because of their demanding
that their members would not participate in any violence.

Thank you.
Senator BIDEN. Thank you very much, Senator.
Our next and final witness is a very distinguished professor,

Prof. Gary Orfield, professor of political science of the University of
Illinois. He is one of the Nation s most respected authorities on the
subject of school busing and has published widely on this topic.

He has served as an expert witness in a number of important
school busing cases throughout the Nation, including most recently
the St. Louis desegregation suit.

Welcome, Professor, back to the Senate. Welcome to this subcom-
mittee. I am anxious to hear what you have to say.

STATEMENT OF GARY ORFIELD, PROFESSOR OF POLITICAL
SCIENCE, UNIVERSITY OF ILLINOIS

Mr. ORFIELD. Thank you very much for the opportunity to appear
before the subcommittee.

CONGRESS AND ANTIBUSING AMENDMENTS

For the last 15 years, I have been following the school desegrega-
tion struggles in the Congress, both in the House and the Senate.
Every year during that period, there has been an antibusing
amendment, or several, which has passed at least one House of
Congress.

Every year, I have found hearings that have been set up to
reflect the viewpoints of neighborhood school organizations, such as
NANS, which is here today. Every year, people have been led to
expect around the country that Congress is going to solve this
problem.

None of these pieces of legislation has solved the problem. None
of them has stopped the courts from ordering school desegregation.
What they have done is isolate the courts, deny them needed
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assistance, limit the range of remedies, force the courts to impose
more drastic solutions, and cut out the support system for the
educators who are supposed to comply with the Constitution.

I believe that Congress does have a positive role to play in this
area, and that it ought to play it, and that it would greatly ease
and improve the situation with compliance with school desegrega-
tion orders.

Assuming my statement is going to appear in the record, I do not
have to read it.

Senator BIDEN. Are you going to tell us what some of those
things that Congress has passed are?

Mr. ORFIELD. Yes-absolutely.
Senator BIDEN. Good. I am anxious to hear them.
Mr. ORFIELD. I will just highlight this statement.
Senator BIDEN. OK, take your time, because you are good. I am

anxious to hear all of what you have to say. You take as much
time as you want. I did not want to go to the budget hearing
anyway.

Mr. ORFIELD. I know budget hearings are depressing this year,
Senator.

Senator BIDEN. They certainly are, especially now that we are
talking about productivity and deficits. We have a new school.

You know, things change up here very rapidly, Professor. I was
told for 5 years that deficits meant inflation. Now, I am told
deficits increase supply-side incentives. So I am anxious to stay
here.

FAILURE TO SUPPORT INTEGRATION

Mr. ORFIELD. I believe that not since 1968, when Congress passed
the Federal Fair Housing Act, has there been any significant con-
gressional effort to deal with the underlying reality of our urban
centers, which is steadily spreading racial segregation.

The Kerner Commission prophecy that we are going to become
separate and unequal societies is coming true, and in our public
education systems it is coming true even more rapidly. Many of our
school districts are not only segregated by race but even middle-
class blacks and Hispanics are entering separate, segregated subur-
ban districts.

FALSE PREMISES OF LEGISLATION

I believe that once again Congress is moving toward antibusing
legislation which is based on false assumptions. One of my fields of
research is Congress. I read the Congressional Record every day
and I find speech after speech about this issue. All these speeches
seem to have certain basic assumptions in them-at least several of
these appear in most speeches.

One is that integration can be achieved without busing-that the
courts have gone crazy, that there is something else that could be
done that is easier, and that somehow we have got some mad
sociological theorists sitting in judicial robes imposing their unnec-
essary solutions, and that there is something else that could be
done that was really popular.
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A second assumption is that blacks oppose busing as well as
whites. We heard testimony on this this morning. I would like to
speak about this.

A third one is that education has been damaged by court-ordered
desegregation plans. This, again, we heard a good deal of testimony
on this morning, and it appears in almost all the statements that
call for imposing limitations on the courts.

A fourth one is that minority students have not been helped by
desegregation plans using busing.

A fifth one is that busing itself-transportation of students-has
a negative effect on education.

A sixth is that court-ordered desegregation cannot work because
of white flight. We heard a great deal of testimony on this, again
this morning.

The last is that there is some other way that the money that is
spent on busing could solve the problem of educational equality-
what I call the return to the "separate but equal" notion.

ROLE OF THE COURTS

In my experience-and I have worked in a number of courts and
spoken with a good many judges-most of the judges that sit in the
Federal courts in this country are conservative people; they are
people who have been part of the local legal establishment; they
have served in Congress; they have served in legislatures; they
have been active in politics; they are members of country clubs;
they are not radicals in any sense of the word.

Almost always when you talk to judges who have been through
these cases, when they start these cases they are skeptical; they
are inclined to hold for the school board.

What they see is month after month of evidence of violations.
What they find is total recalcitrance on the part of the responsible
school authorities and elected officials in doing anything to solve
the problem of legally-imposed segregation in schools and housing.

What they find is that nobody else will do anything, and the
buck stops where they sit. Even former Congressmen who vote for
antibusing legislation, when they get in the Federal court, find
that they have a constitutional duty and that nobody else will do
anything, in part because of all these amendments that are float-
ing around Congress and State legislatures every year. They make
it almost impossible for the educators who want to do something to
do anything.

Educators are called soft on busing. People in their communities
are told that they are not going to have to do anything. The result
is that all of the other support systems are cut out, the buck is
passed to the court. The court is left as the only institution in the
society that addresses the issue of a long history of imposed segre-
gation in our urban areas, and steadily spreading segregation that
I think imperils our urban life.

This is not a healthy situation, and we ought to have some
leadership from the legislative side in dealing with these terribly
important, decisive issues.
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THE CHANGING NATURE OF URBAN AMERICA

Some parts of our country are now becoming extremely multieth-
nic. Los Angeles is now predominantly minority. The whole county
of Los Angeles is almost half minority. Some parts of our country
are going to become true multiethnic societies.

If we go on with segregation spreading, with inequality built into
that segregation, with race increasingly defining municipal bound-
ary lines, and with racial and class segregation piled on top of one
another, we face extraordinarily serious problems about the stabil-
ity of the future of our society.

Senator BIDEN. Professor, do you mind if I interrupt you as you
go along?

Mr. ORFIELD. No; go right ahead.
Senator BIDEN. You are the last witness, and you have all the

time you want.
I have heard cited studies indicating that up to five States in

America by the year 2000, if population trends continue, will be
either absolutely majority Spanish-speaking or approaching more
than 50 percent of the population being Spanish-speaking as their
first language. Is that correct, or do you know that?

Mr. ORFIELD. No; I am quite sure that is not correct, Senator.
California and Texas, I believe, have the largest Hispanic popula-
tions.

What we are seeing, in the State of California for example, is a
majority of non-Anglos in public schools in the relatively near
future.

Senator BIDEN. But it is not total population?
Mr. ORFIELD. No-not total population-and it is not all His-

panics. That includes Hispanics, blacks, and Asians who are in-
creasing very, very rapidly-even more rapidly than Hispanics in
percentage terms.

Senator BIDEN. Thank you.
Mr. ORFIELD. But these populations are increasing very fast, and

they are segregated, and they are being segregated by residence as
well as language increasingly.

BUSING AND RESIDENTIAL SEGREGATION

The courts order busing and the judges order it because it is the
only practical way they can integrate schools, given the extraordi-
nary residential segregation we have in our metropolitan areas.

Most of our major metropolitan areas have such high levels of
residential segregation that 80 to 90 percent of the black families
would have to move to achieve a nonracial pattern of residence.

We do not have any evidence that that residential segregation is
attenuating. In fact, between 1960 and 1970, on a metropolitan
level, residential segregation in the United States increased. We
are just beginning to see statistics from the 1980 census. Nothing
suggests a significant improvement in residential segregation.

We are seeing more and more suburban areas become ghettoes
or barrios, and they are going through the same kinds of racial
transitions that we have seen in the central cities.
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SEGREGATION AS A BIG CITY PROBLEM

We have solved the problem of school desegregation in quite a
few sectors of the society, and the remaining problem is concentrat-
ed in big cities.

Since 1970, the South has been the most desegregated part of the
United States and has been the area where attitudes toward school
desegregation have improved the most. Some southern States have
virtually no segregation left. Most of Florida, for example, has
complete desegregation and has had it for almost 10 years.

Most of our small cities in the United States have desegregated,
usually using modest busing and some incentive programs like
magnet schools. My own town of Champaign in central Illinois has
13 years of a busing plan. They just revised it. It has been peaceful-
ly accepted, and it has been very successful.

If you look at the United States when you start at Chicago and
go to the west coast, there is no significant school segregation
remaining in that sector of the country. Most of New England has
substantially eliminated school segregation.

The problems that remain are problems of our largest cities, and
those cities are tremendously important for black and Hispanic
children in public schools.

The problem that we have is that about half of the black stu-
dents in the country and about 60 percent of the Hispanic students
go to school in 50 school districts, and those are school districts
that are afflicted, not only with segregation, but many of them are
afflicted with financial declines, tax base declines, and a multiple
set of terrifically difficult problems. These districts serve a small
fraction of white children.

We see evidence of increasing segregation in many of these cen-
tral city school districts. Although there has been tremendous prog-
ress in the smaller school districts, there has been regress in many
of these cities and we see evidence of increasing Hispanic segrega-
tion that looks a lot like the black segregation of the last genera-
tion.

In cities like Houston and Chicago, for example, Hispanic high
school students a decade ago were in predominantly English
schools, and now they are in increasingly segregated Hispanic
schools.

FAILURE OF VOLUNTARY APPROACHES

There is no evidence that these problems will go away spontane-
ously, there is no evidence that desegregation can be accomplished
without reassigning students, and there is no evidence that it can
be done in the big cities on a voluntary basis.

Some small districts have achieved desegregation in a completely
voluntary way with magnet schools and other things-districts that
have one or two segregated schools and have good leadership. Some
of them did it in the midsixties, and it has worked fine. Some of
those districts are showing enough residential desegregation now so
that they can substantially cut down on the busing that they have
had for the last generation.

In the big cities, though, there is no big city that has achieved
full desegregation through voluntary means. The closest approach
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to this has been in Milwaukee where there has been a massive,
imaginative magnet school program.

The only national study of magnet schools shows that they do
not work as a remedy left unto themselves. They do work as a
useful component inside of a mandatory framework. In that kind of
situation, they can draw very effectively.

FAILURE OF REZONING ATTENDANCE DISTRICTS

Redrawing of attendance boundaries rather than transporting
students can be a very counterproductive remedy in big cities. If
you just extend the boundary across a ghetto boundary line to
encompass a few blocks of a white area and you isolate the rest of
the metropolitan area from that remedy, what you do is create a
dual housing market. Some people are going to have integrated
schools, and all the rest are going to have all-white schools. We
have a great deal of evidence of steering toward the all-white
schools in that kind of situation.

Senator BIDEN. Of what toward those schools?
Mr. ORFIELD. Steering.
Senator BIDEN. Steering?
Mr. ORFIELD. Yes-steering the residential market. A study of 14

metropolitan areas found that whenever a school was mentioned in
a real estate ad, it was almost always an all-white school. When-
ever a school district was mentioned, the same thing was true.

So when you isolate some limited areas of integration and ex-
clude others, you affect the movement and settlement of people.

BLACK ATTITUDES ON BUSING

Virtually every speech that I read says that blacks oppose
busing. It is true that there are blacks who oppose busing. You
heard one this morning. The black community is a complex com-
munity just like any other large sector of our population. And it is
true that whites oppose busing by great margins.

The February 1981 Gallup poll showed that 78 percent of whites
opposed busing for better racial balance-that is the way the ques-
tion was asked. But they also went on to ask blacks, and in that
survey, which I think is the most recent national survey on this,
only 30 percent of blacks opposed busing. By a 2-to-1 margin, blacks
supported busing.

A number of studies of black opinion within individual communi-
ties that have desegregation plans show in a large majority of cases
that there is substantial black approval of the plan, not because
blacks believe that blacks are inferior, as your witness suggested,
but because blacks believe that whites treat white schools better
than black schools and that they believe their kids get a better
education.

In St. Louis this year, we had a part of a court order that offered
students the opportunity-black students who are being transport-
ed very long distances on a one-way busing plan-the opportunity
to opt out of that plan. It was offered to almost 800 students. Less
than 15 opted out, even though it was a very long distance and the
plan was one way.
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We find in Los Angeles, with the dismantling of the plan, many
thousands of black students continue to take very long bus rides to
get access to what they perceive to be better quality schools that
are located and operated in white neighborhoods.

Hispanics in Los Angeles face some 200 schools that are over-
crowded, with no significant action on that problem. Students are
forced to attend school in shifts, year 'round. It is not surprising
that many families believe that whites are treated better.

THE .RATIONALE OF THE "BROWN" DECISION

That was the basic understanding of the Supreme Court in
Brown v. Board of Education-not that blacks were inferior, but
that this is a predominantly white society, a society with a long
history of discrimination, that white society treats white institu-
tions better in terms of input and in terms of expectations and in
terms of connections with opportunity structure after school.

INTEGRATION AND BLACK STAFF

Senator BIDEN. I do not doubt what you are saying, but how does
that comport with the assertion that is usually made when a
desegregation order takes place, that we also have to start balanc-
ing teachers?

In other words, my experience in speaking with black leaders
and people across the country is not dissimilar from what you just
said-that given the option, they would keep their child on a bus to
send them out to an all-white school, with all-white teachers, with
an all-white administration.

There are two movements that are moving. One is: Let us talk
street talk-you know, talk the language of the ethnic environment
from which someone comes and have a different mixture: "We
have black principals, black teachers, black administrators." Yet,
given the option, black parents seem to be opting out of a school
that is not only black in terms of the enrollment, but black in
terms of administration and teachers for white schools with white
administrators and white teachers.

Am I right about that? And what does that mean, if I am?
Mr. ORFIELD. I do not know. I have never met a black parent and

I have never seen any research evidence to suggest that black
parents do not prefer to have some black teachers and administra-
tors in the schools to which they send their children.

Senator BIDEN. I am not trying to trap you. I am not making
absolute arguments. But in the speeches that you have ever read
that I have put in the Congressional Record, you have never seen
me list these seven items.

One of the things you do not See me list is the argument that asmany black folks oppose busing as white folks, because I do not
find that. I find that those in the system become disenchanted with
it rapidly, but I would not say that the same percentage of black
people oppose as white people.

You came up with an interesting point. You said that 800 black
students were being bused-I assume you were talking about Los
Angeles?
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Mr. ORFIELW. No-St. Louis. There are many thousands in Los
Angeles.

Senator BwDN. You said 800 were being bused long distances,
and given the option to opt out of that long busing pattern, only 15
chose.

Mr. ORlnRLD. I think it was fewer than 15.
Senator BIDFng. Fewer than 15? Why? Why did they choose to

stay in there?
Mr. ORFIELD. I think that they believed that those schools were

giving superior educational opportunities. By the way, those
schools all had fully desegregated faculties that were over half
black.

Senator BIDEN. They all were?
Mr. ORFIELD. Yes. Every school in St. Louis is, under the court

order. And most school districts are either under a court order or a
Federal Office of Civil Rights requirement now.

Senator BIDEN. You have answered my question-the schools to
which they are being bused have faculties of the same composition
as the schools they would have gone to?

Mr. ORFIELD. That is right.
All of us who work in desegregation research find desegregation

of the faculty is an absolutely vital element of a successful school
desegregation plan. We have pretty good evidence to show that
kids behave better when there are role models and people from
both adult groups present in the school and that both groups
-perceive the school to be operating more fairly.

Senator BIDEN. You have just answered my question. Thank you.

WHITE ATrITUDES ON BUSING

Mr. ORFIELD. Whites, of course, oppose busing by large major-
ities. Part of the reason, I think, is that they believe certain things
that are false.

COSTS

They believed, for example, in a survey that I did a number of
years ago, that the busing cost 10 times as much or more than it
actually cost. Most whites in the country and a great many blacks
believe it costs 25 percent or more of the school budget.

The last time the Senate investigated this, they found in most of
the major busing orders in the South, which were the only ones
that were in place at that time, the typical cost of busing itself was
1 or 2 percent of the school budget. This was the finding of the
Senate Select Committee on Equal Educational Opportunity.

A great deal of the money you find quoted in testimony as the
cost of busing is not going into busing, it is going into improving
education at the time that the plan is implemented through
magnet schools, new curriculae, and all kinds of proposals.

Senator BIDEN. When you say busing, do you mean physically
just the bus?

Mr. ORFIELD. Physically busing-yes. Most of these orders now,
since the Milliken II decision, include many educational compo-
nents. They increase teachers and require concentration on basic

83-458 0 - 82 - 19
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skills, magnet programs, and so on. That is not busing, that is
education.

Senator BIDEN. OK. But do you not think that when you ask the
people if busing costs more, do they not assume that it is more
than the bus?

Mr. ORFIELD. Most people who raise these things say it is for the
bus and the gas, and they say we have got a gas shortage, and so
forth.

Senator BIDEN. OK.
Mr. ORFIELD. In Los Angeles, for example, the order there

brought the school district over $100 million additional in resources
from the State government each year. Even though the city school
board fought for the end of the mandatory busing requirement,
they wanted to keep that money for their educational programs,
for cutting down class sizes, for special programs in impacted
areas, and so forth. That should not be counted as a busing cost,
that is an educational cost that is coming because there was a
constitutional violation by the local and the State government.

FEAR OF UPHEAVAL

In terms of upheaval, in many of these talks-and I do not know
whether this includes yours, Senator-we hear that communities
go into uproar at the time these plans are implemented. That is
another myth. Most communities implement these plans without
any physical uproar of any sort.

Last fall, I rode down on the first bus into what was considered
the area where difficulty was most likely in St. Louis, and there
was the football team from the white school out to greet the black
kids coming down on the bus.

There was a cameraman from one of the networks there-about
50 of them as a matter of fact-and he said: "I'll never get this on
the news. I'm leaving for Los Angeles."

That is a more typical first day of a school desegregation plan.
Very few produce a great deal of uproar. Most of them are imple-
mented peacefully. Once the order is entered, people realize it is
better to do it in an orderly fashion-though they may not like it-
than ,t-divide their community.

I'd like to say that I think the neighborhood school association
follows that principle as well. They do not try to create uproar, and
most communities do not have it.

Senator BIDEN. Again, that is not because they like it.
Mr. ORFIELD. That is not because they like it, but it is not true

that there is a great deal of uproar in most communities. That is
not a sign that people love this remedy, but it is a sign that it is
implemented peacefully and in an orderly fashion in a great major-
ity of cases around the country.

Senator BIDEN. What do you mean by "uproar"? Do you mean
uproar in terms of physical--

Mr. ORFIELD. I mean physical uproar.
Senator BIDEN. OK. I guarantee you, there is a lot of uproar and

it is a nonphysical uproar.
Mr. ORlnEL. I know that. Of course, there is a great deal of

community opposition, in the white areas particularly.
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BUSING AND EDUCATION

Busing is often attacked as a threat to good education. We have
heard a lot of testimony on this this morning.

When the Harris survey did a study in 1978, they found that 85
percent of whites said that they opposed busing, and then they
asked people: "Was your child actually bused under a desegrega-
tion order?" and they found out which white families were actually
bused, and they said: "Well, how is it working out?" Of those white
families 56 percent said their experience was very satisfactory.

The researchers concluded that the irony of busing to achieve
racial balance is that rarely has there been a case where so many
have been opposed to an idea which appears not to work badly at
all when put into practice.

Senator BIDEN. That was in 1978?
Mr. ORFIELD. Yes.

EVIDENCE NEEDED BY THE COMMITTEE

Senator BIDEN. I am not being facetious, but I really would invite
you to do a study on New Castle County, Del., which is a fairly
upwardly mobile, affluent community. As others point out, it is like
the microcosm case study. I would really invite you to come in and
do one. We would bet part of our wages on the outcome of that one.

Mr. ORFIELD. I would suggest that the subcommittee call a couple
of people who have already done big studies on New Castle County,
Del.

I know there was a book published by a Professor Raffell whose
polls have been quoted here very frequently this morning. He
ought to be called and asked to testify.

There was a large study by Dean Robert Green of Michigan State
University of what has happened in New Castle County, Del. He
ought to be asked to testify, and so ought the school superintend-
ent.

Senator BIDEN. What year was Green's study?
Mr. ORFIELD. I think it is still going on. I know it was going on

last year.
I think it would be a good. rule, if this subcommittee is going to

make a credible record for the courts and so forth, to call the
school superintendents and the researchers who have had major
research projects in each city that is affected by these things.

I would hope, for example, in regard to St. Louis that Superin-
tendent Robert Wentz of the St. Louis public schools and the school
board chairman be called in and some of the researchers who have
looked at it there, as well as the neighborhood school people and
the State legislators, so that all sides could be fully aired.

IMPACT ON SCHOOL ACHIEVEMENT

In terms of educational achievement, we are getting some pretty
interesting and positive results recently. You probably are familiar
with the recent national assessment of educational progress. One of
the most. encouraging things that that assessment showed was that
the largest gains in achievement in the country are now being
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made by southern black students-something that I think all of us
would have hoped for.

The southern black students have been the most integrated black
students in the country now for 10 years. They have been leading
gainers in two successive national assessments. They have been the
leading gainers in educational achievement among the major
groups in the country, and I think that is a very encouraging sign,
both for int tion and for programs like title I, which is so
threatened today.

The most thorough review of all the studies of educational
achievement in desegregated schools was done by Robert Crain ofJohns Hopkins and Rita Mahard of the University of Michigan for
the National Review Panel on School Desegregation Research.

Senator BIDEN. What year was that study?
Mr. ORF'ILD. I believe that was done in 1979, Senator. They

looked at scores of studies.
They found that, if you took out from all of the studies that have

been done, those who looked at students who were desegregated in
first grade-there were substantial gains for the black students
who began d ation in the first grade and continued through-
out. The results were much smaller for children who began later. I
would not say that it solved the whole problem of educational
equality.

It seemed like the crucial thing was beginning at the beginning
of the school career and continuing. Then desegregation did indeed
have a substantial positive effect.'

There is some confirmation of this from Louisville where, as you
know, there was a very, very stormy beginning of the desegrega-
tion plan in 1975. The school district now reports that there have
been substantial gains for all of the classes of black students who
began school since the desegregation plan was implemented. In the
first five grades in the Louisville school system, the black students
are showing substantial gains.

The Louisville newspaper took note of that and ran a very posi-
tive editorial about what was happening there. I would be glad to
supply that for the record, if you wish.

Senator BIDEN. What does it say about the white students?
Mr. ORMMMD. It showed that white students were making small

gains and the black students were making substantial gains.
Senator BIDEN. But the white students were making gains over

the same group before busing?
Mr. ORFIMMD. Yes.
Senator BIDEN. Without objection, it will be included in the

record at this point.
[The material supplied follows:]

(From the Louisville Times, Tuesday, May 13, 19801

HUMAN, EDUCATIONAL GAINS CAME WITH DESEGREGATION

Delving into educational reports very, often produces nothing more than a mild
headache. As scholar Gary Orfield said in a recent Brookings Institution report,
"Evaluation research is still in a primitive phase and seldom reports significant
results from any educational program."

Whenever it does, one or two other studies usually contradict the original find-
ings. So it isn't safe to say that the dramatic progress made by black elementary
school pupils during the first five years of Jefferson County's desegregation plan is
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simply the result of desegregated learning. I most other desegregated systems; test
scores, either for blacks or whites, appear to have improved only moderately, or not
at all.

By contrast, the report on achievement test scores issued last week by the Jeffer-
son County school system shows some striking accomplishments. Black students,
particularly older ones, continue to lag.behind whites in performance on standard-
ized tests of academic achievement. But the gap is fast narrowing. As Assistant
Superintendent Frank Rapley observed, "The more years there has been desegrega-
tion in the system, the more improvement there has been in the scores."

A BI LEAP BY FIRST-GRADERS

The beginning was dismal. For the first year, black children scored well below the
national norm in every grade, and as much as 32 notches below their white counter-
parts in some grades. It's hard to escape the conclusion that they were getting
inferior education.

There has been significant improvement every year since. Last year, for instance,
black first-graders averaged at the 49th percentile in reading, meaning they were
one-point below the national average for all students. Five years ago, by contrast,
black first-graders were at only the 30th percentile. The biggest improvements have
been by children who have obtained most or all of their education in the desegregat-
ed system. Scores for the first five grades are much improved, those at the junior
high level have improved a little, and at the senior high school level, matters have
improved not at all.

The failure to improve in the upper grades is, of course, disappointing. But
common sense and educational theory agree that learning patterns are established
in the early grades. Not much progress is to be expected where students are
attempting to do high school work without the necessary background in the basics.
Perhaps, with a strong remedial program, there would have been a similar improve-
ment in high school performance.

LESS TURMOIL, MORE TOLERANCE

But at any rate, the gains have been more substantial than anyone had reason to
expect. And they have been achieved at no cost to the performance of white
students. White children were scoring at or around the national norm before deseg-
regation, and have improved a few percentage points since.

Meanwhile, as a series of Louisville Times articles examining the five-year experi-
ence with desegregation shows, the initial turmoil of busing is long past, and many
children, if not their elders, are discarding the old racial stereotypes. The gains in
human relations have been as impressive as those in academics.

Problems remain-so many, in fact, that the evidence of improvement is often
obscured. Public education in Jefferson County, as almost everyplace else, is a long
way from the ideal. But there's convincing evidence that it's a lot closer than it was
five years ago.
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Mr. ORFIELD. In Denver, which is the first northern city that was
ordered to implement a citywide desegregation plan, all grades
exceed national norms in all subjects, even though the district is
three-fifths minority, and there have been substantial gains from
the achievement score levels that the district recorded before de-
segregation.

I would not be in a position to argue that desegregation is an
educational panacea, it is not. Desegregation is a major reorganiza-
tion of a school district to try to eliminate unconstitutional segre-
gation.

If it is properly implemented, however, and if students are put in
desegregated schools at the beginning of their careers, I believe
there can be significant gains to the minority children. If there is
strong educational leadership that is brought into the design of the
plan and educational reforms are implemented at the same time as
busing, I believe there can also be gains for the white students.

In any case, there is no significant evidence that any of the
scholars who participate in this controversy around the country
can cite you that white students are hurt by desegregation.

Professor Armor, who was here testifying for the opposite point
of view at your last hearings, has said white students are not hurt,
I have said it, and almost all of the researchers in this field say
that the effect on white students is negligible unless there is a
major educational reform at the same time of the plan, and then
sometimes it is positive.

Senator BIDEN. Sometimes it is what?
Mr. ORFIELD. Sometimes it is positive, as it has been with small

gains in Louisville, some gains in Denver, and so forth.

THE WHITE FLIGHT CLAIMS

On the white flight issue, of course, since Professor Coleman's
paper in 1975, we have had scores of studies of white flight and the
effect of school desegregation orders. Many have argued that the
courts are engaged in a self-destructive policy and that there is no
possibility that desegregation can take place because of white
flight.

I think that, although this research started out with stormy
disagreements, there is now a good deal of consensus about some of
the major points. One of them is that desegregation is most diffi-
cult and least stable in big cities with large minority populations
that are surrounded by white suburban districts that are un-
touched by the desegregation plan. That is commonsense, and it is
true.

This is particularly true in the first year of a desegregation plan.
Usually, there is an initial loss that is substantially greater than
normal the first year of a plan when a plan is limited to a central
city. When a plan consolidates previously independent districts,
that might happen also in the first year.

Most of the losses are from children that do not try the desegre-
gated schools. After we once get kids in desegregated schools, the
loss rate tends to go toward the demographic pattern before the
desegregation plan was ever implemented.
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One thing we find in a great deal of testimony and writing in
this area is a mixture of demographic declines and declines that
might result from white flight from a school plan. In other words, a
normal city is now declining substantially in white enrollment
each year whether or not there is any desegregation plan. That
normal decline is often reported as part of white flight when deseg-
regation begins.

For the last 3 years, for example, Chicago, which is the most
segregated city in the country and has never had a busing plan,
has been experiencing more than a 10-percent loss of its white
students each year. That is the normal demographic pattern there
now. It is not related to any desegregation plan.

Senator BIDEN. I apologize for making this portion of the hear-
ing, at least, so parochial, talking about Delaware. The issue, in a
sense, is over in Delaware. We have had the decision, it is in place,
and there is nothing pending other than legislation that affects all
the country.

With regard to the white flight question and the assertion you
have made, you cited Chicago where there has not been an order
but there has been a significant decline and the white flight is a
fact there. That is essentially reflective of what the normal decline
would have been. The normal decline is cited as white flight.

Mr. ORFIELD. Yes.
Senator BIDEN. In a report prepared by R. H. McBride called

"Summary Demographic Trends of New Castle County's School
Districts 1971-83," let me just give you some of the following esti-
mates that he gave. I am not sure whether that is one of the ones
you cited we should get.

Mr. ORFIELD. I would be glad to look at it, Senator.
Senator BIDEN. Without objection, it will be included in the

record at this point.
[Mr. Orfield s subsequent response to Senator Biden's question

follows:]
You will note in examining the graph in Mr. McBride's study that the general

pattern of enrollment change in the district is a long-term one that began well
fore the desegragation order and continued after it. There is no sharp leap

associated with the implementation of the order. Some would say that the long-term
trend itself shows what David Armor has called "anticipatory white flight." Doubt-
less some people opposed to desegregation may transfer to private schools at the
very beginning of a long desegregation battle but there is also considerable evidence
that many people do not believe it will ever happen (because of the statements of
anti-busing politicians) until the day the final appeal is denied and the reassign-
ment notices sent. I think that what we are looking at is primarily a long term
demographic trend, not white flight.

When I was in New Castle County in 1980 1 obtained the figures on private school
enrollment. The school district had much more comprehensive data than I have
seen elsewhere. These figures should very clearly show white flight since there is
considerable evidence that most flight that does occur is to non-public schools, not to
other jurisdictions. The figures showed that in the city of Wilmington enrollment in
Catholic parish schools fell 302 from 1974-1979 while the suburban parish schools
gained 312. For all of New Castle County, in other words, the parish schools, with
an enrollment of over 11,000 gained 110 students during the busing crisis. The
private Catholic schools had a bigger gain, 500 students. The great bulk of the new
enrollment came in independent schools, which gained 3,756. Some of these students
doubtless entered new schools created explicitly for those opposing desegregation,
much like the "segregation academies" of the South. (It should be noted, however,
that "Christian academies" are now growing across the country, even where there
are no desegregation orders, in part because of the revival of religious fundamental-
ism the country is experiencing.)
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Unquestionably there were some students lost to the New Castle schools at the

beginning of the desegregation process. The underlying demographic changes, how-
ever, appear to be far more important. Like most other older metropolitan areas,
metro Wilmington is doubtless experiencing differential birth rates of minority and
white families, relative aging of white population, not outmigration of whites from
the metropolitan area, particularly to the Sunbelt, and the consolidation of enroll-
ment in Catholic schools (a national phenomenon) after a long period of decline. My
prediction would be that any future changes in the metropolitan area would be
purely demographic and that the central city and inner suburbs will have much
better luck in holding white students in public school than would have been true
without the court order. The following article shows that there is already a small
trend of return from sone private schools.

[From the News Journal, Mar. 9, 19801

SOME PUPILS WHO FLED RETURN TO PUBLIC SCHOOL

(By Steve Goldberg)
More than 9 percent of the students who left the New Castle County School

District to go to private schools have returned according to data compiled by the
district's research office.

John G. Parres, the director of research, said, however, that he doesn't know
whether the rate of return represents a trend or not.

"We've got 9 percent of the kids coming back," Parres said. "What's causing that
to happen is speculative."

Since the district was formed on July 1, 1978, 5,400 students have left to attend
private schools, Parres said. By the end of January, 491 of those students had
returned to the public schools.

Parres said he isn't sure how many left the district because of "white flight"-the
tendency of whites to flee newly desegregated school systems-or how much of the
return has to do with restored confidence in the public schools.

The number of students leaving for private schools outstrips the increase in
enrollment of students in Delaware private schools, suggesting that many are
attending schools in other states.

Michael W. Giles, a professor of political science at Florida Atlantic University in
Boca Raton, Fla., and an expert on white flight, said in a telephone interview that"any return is encouraging.

But he added that the 9 percent figure does not represent "a dramatic reversal."
In a survey of eight desegregated Florida school districts, Giles found that an

average of 24 percent of the students who left for private schools returned to the
public schools over a one-year period. The eight districts had been desegregated for
rom one to five years when the study took place.

In the Florida districts, there were no predominantly white school districts adjoin-
ing the newly desegregated ones, Giles added.

In New Castle County, officials estimate that the district has suffered an 1,100 net
decline in enrollment because of a loss of students to public schools in other
Delaware counties, Maryland, New Jersey and Pennsylvania. The district research
focused on private school enrollment and did not determine how many students left
the New Castle County School District for public schools and then returned.

Gary Orfield, a political scientist at the University of Illinois in Urbana, Ill., and
a specialist in school desegregation, found the rate of return from private schools to
public schools in New Castle County heartening.

"It's unusual that there should be that much of a return that soon," he said.
Orfield visited the New Castle County district recently to collect data for a study

on the relationship between school desegregation and housing patterns.
He said he found an unusually large number of white youngsters who live in the

city of Wilmington returning to the public school system. It should be noted that
those students are being bused to suburban schools for nine of their 12 years in
school.

Nevertheless, Orfield found the trend encouraging. "There's a back-to-the-city
movement all over the country, but usually we find people moving back to the
suburbs when they have school age children.

That's not happening in Wilmington, he said. "It would suggest that the back-to-
the-city movement in Wilmington would be different than in other parts of the
country, because people would be moving into the city and staying."

Superintendent Carroll W. Biggs said he is encouraged by the return of children
from private schools to the county district. "The climate in the schools, the disci.
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pline in the schools has certainly interested many parents in reconsidering their
children's education."

Deputy Superintendent George V. Kirk said,"I think it's what has happened in
many school districts once things settle down. I have a basic feeling that white
flight will drop substantially if the school system runs well."

Gilbert S. Scarborough Jr., president of the board of education, said the fairly low
percentage of blacks in district schools may be encouraging white students to
return. About a fourth of the students in the county district are black.

"I really expected a return of many of the children that had sought alternatives
to the public schools when their parents saw that the racial balance in the schools
was what it was going to be," he said.

White flight is responsible for perhaps two-thirds of the drop in enrollment since
the district was formed by the court-ordered merger of 11 school districts.

In 1977, before desegregation, there were 69,953 students in the 11 districts, and
there are now 58,459 students in the county district. About 4,000 of the 11,494-
student decline is due to a drop in the birth rate. Another 1,500 or so students have
dropped out of school.

Enrollment declined by 9.1 percent before the county district opened its doors in
the fall of 1978. There was another 8.1 percent drop last fall. And the research office
is projecting a drop of more than 8 percent when school starts next fall.
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PREPARED STAT04'I OF GARY ORFIELD

During the past fifteen years I have been a close

observer of congressional battles over school desegregation. I

studied the reaction in the House and Senate when the Johnson

Administration enforced the desegregation of the rural South in

the mid-sixties and the equally intense reaction of Members from

the North and West when the Supreme Court moved to require urban

.Fchool desegregation between 1971 and 1973. Each year during this

period there have been measures passed by at least one house of

Congress to limit school desegregation enforcement by the executive

branch or by the courts. Each year there have been groups of angry

local whites on Capitol Hill sitting in hearings where Congressmen

and Senators considered bills to roll back desegregation requirements.

Four of the five presidents during this period have expressed their

personal opposition to busing to desegregate urban schools.

Congress has not prevented the desegregation of a single

school district. It has removed the enforcement authority of the

Education Department and forced much more of the burden onto the

courts and private civil rights litigators. All of the amendirents

have created widespread false hopes that the law will be reversed,

hopes that spur white resistance, greatly increase the burdens on the

edhic;ltors attcitp aing to su.ccssfully m .2n:ige :i difficult tr;iiisition,

and undermirK the efforts of the courts to peacefullly enforce the law.

[his entire period has passed with very few constructive

efforts by Congress to make the desegregation process, work better.

[he emergencyy School Aid Act, providing federal fuids to training and

enhanced educational programs to aid in the changes that come with

dcsegregatioi,was a significant positive effort and that act was

subst:ant i ally improved with the C:arter Almi i st rat ion amendinents.

Apart from Senator Glenn's magnet school ;mendmcnt there have been

few efforts to foster voluntary achievement of school desegregation

through educational incentives. Congress has failed to act on

a long series of proposals for voluntary city-suburban transfers to
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aid desegregation. heree has heen no significant initiative since

1968 which has provided either strong incentives or strong enforcement

powers to speed neighborhood integration, which could produce more

naturally integrated schools where busing would be unnecessary.

I believe that Congress is, once again, moving toward

restrictions on school desegregation that are based on false assumptions

and will only further undermine community efforts to make integration

work. After discussing a number of these assumptions I will suggest that

Congress could play an extraordinarily valuable role in devising a

strategy which would make less busing necessary in the long run without

sacrificing the goal of integrated education.

Assumptions. Since the beginning of this Congress there have been

a number of floor speeches and statements in the Record 'on the need

for anti-hising legislation. Most share some or all of the following

assumpt ions:

1) integration can be achieved without busing

2) both blacks and whites oppose busing

3) education has been damaged by court-ordered
desegregation plans

4) minority students have not been aided

5) transportation has a negative effect on
education

b) court-ordered desegregation cannot work because of
white flight

7) there is some other way the money could be spent
that would have more positive results on
the education of black and Hispanic children.

'lli courts order busing because it is the only practical way

to achieve full desegregation in the face of intense residential

segregation and the lack of any significant national effort to

foster residential integration. The great majority of the nation's

rural districts, which have relatively little residential segregation,

were desegregated in the 1960's and there has been great progress across

the U.S. in the desegregation of small cities, through modest use of

busing sometimes combined with magnet school plans, redistricting, and
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other techniques. A good many states with relatively low minority

populations have no significant remaining school segregation.

The reason the busing issue is so crucial is that the remaining

problems are concentrated in large cities with severe residential and

educational segregation. About half of black students in the U.S.

and three-fifths of Hispanics attend school in fifty school districts.

11he typical American city has resident ial segregat ion so intense that

80-90 purceit of black f.'milies would iave to smove to ad'lieve full

residential integration. On a met ropolit.an level, according to the

Urban Institute, residential segregation increased during the 1960-1970

period and there are only limited signs of progress in the preliminary

returns of the 1980 Census. 'lliere is evidence of increasing

Hispanic segregation in central city areas. 'here is no evidence

that cxi-,tisig re-, dent :al trenids will prodjcc integrated schools. In

fact :I study of' all ieighliborhood schools which h;d signific:jnt IlLck

jiit white enrollment in Los Angeles allowed that not one hec;Jc stable

integrat cd--all here "integrated" for only a few cars as tile ghetto

expanded through a new neighborhood. Much the same patted ni was

evident for Ilispinic-Anglo schools.

If the courts are prohibited from t ransporting students thtre

will he no practical remedy for students whose segregation has be-cn

founl to result from tmconst it 'u i Onl ; act ions b)) loe;ni alit hur it icS.

No school district of large size has ever hen fully dtcsegrepated

through voluntary approaches. lsuaily, according to the only national

evaluation of magnet programs, voluntary transfers outside of a mandatory

framework have little if any imp:ict on ser (gpat ion in large cities.

Rarely do suchI programs produce any s i iJ c;int desegregat ion in

black and Hispanic areas.

ledrawing of attendance boundaries is often a counterproductive

remedy in big cities. 'It tends to accelerate the processes of

ghetto expansion and create maximum instability in white areas near

minority areas. It puts all the pressure of desegregation on these

limited areas that already face the self-fulfilling prophecy of
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resegregation and encourages white families to settle in areas

beyond the reach of the plan.

Busing is an essential remedy for nost of the segregation that

renai us in American cducat iun. This is thu oly reason that

conservative" federal judges faced with proof of violations have

ordered student transfers. linding busing would mean segregation for

many students.

Virtually every speech for anti-busing legislation asserts that

both blacks and whites oppose this remedy. It is true, of course,

that virtually every survey in recent years shows substantial white

opposition. It is not true, however, that most research shows black

opposition. It is also true that most Americans have little accurate

information about busing and that those families who are actually

participating in court-ordered reassignments believe that the)' are

working out by a substantial majority.

A February 1981 Gallup Poll showed that 78% of whites opposed

"busing for better racial balance" but only 30% of blacks expressed

such opposition. Blacks, in fact, supported busing by a 2-1 margin.

A number of studies of black opinion within individual communities

where busing plans have been under way for a number of years show

substantial majorities )elieving that their children are receiving

a better education and supporting the plan.

Part of the opposition among whites may reflect the

inaccurate information they have about school desegregation plans.

One national survey, for example, showed that most believed that

the court orders cost more than ten times what they actually cost

and that many believe that the education of white children is harmed.

A 1978 national survey by Louis Harris and Associates found that

although 8S percent of whites said they opposed busing, the attitudes

of those whose children were actually bussed under a desegregation

plan were very different. S6 percent of the white families actually

a ffccted Ily tlie jl;11rs Sa id th at tic expulr-i1nce w;,; livery satisfactoryy"

The researchers concluded: "'he irony of busing to achieve racial

balance is that rarely has there been a case where so many have been
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opposed to an idea which appears not to work hadly at al I when put into

practice." Part of the problem, 1 believe, has been the continual

attack on the courts by elected officials.

Busing is often attacked as a threat to good education.

There is no significant evidence that transportation itself has

a negative effect on education. About half of American school

children are transported to school. Five in six families whose

children are bussed for non-desegregation reasons report that

they are satisfied with the arrangement. Private school students

are often bussed longer distances in older, more dangerous buIsSes.

Those children leaving public schools at the time of desegregation

in Florida had to travel further to non-public schools. 'here is

evidence showing that it is safer to ride a bus than to walk to

school. Busing does not hurt education. The real issue is not

busing, it is integration.

Many whites and many elected officials assert that the education

of white children is damaged by desegregation plans. This has, of

course, been a major theme of critics of desegregation since 1954.

There is no significant evidence to show that desegregati-cnr orders

have any positive or negative impact on white students. This is

an issue on which the research is so clear that virtually all

scholars agree, whether or not they support the court orders.

There is evidence to show positive effects for minority

student s from desegregat ion plans and posit ive effect-, for both

minority and white students from plans that are accompanied by

major educational reforms. The recent National Assessment of educationall

Progress sho ecd that the largest gains in educ ation:al achievement

have been made by younger black students in the South. (The South

has had the highest level of school integ-ation in the I.S. since

1970). Several years ago another National.Asses-sment study found

the same results.

The most thorough review of all the studies of educational

achievement in desegregated schools, conducted by Robert Crain and
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Rita Mahard for the National Review Panel on School Iesepregation

Research, found that desegregation plans beginning in first grade

were very likely to produce significant educational gains for

black students. Apparently early and continuous desegregation

are the key factor-, in achieving substantial gains.

A recent report from Loui.sville, whvre a metropolitan plan

was implemented in 1975 shows substantial gains for all black

students who began their education since that time. It also shows

small gains for whites. In Denver, the first Northern city to

implement city-wide busing, all grades exceed national normns in all

subjects although the district is three-fifths. minority.

Desegregation is no educate i onal pan:icea. Propt rly imp cml..nted,

however, it can produce substantial .ain-s for minority cli ldren.

With strong educational leadership it can also he carried out in

ways that produce new educational choices anL stronger curricula

and instruction for all pupils.

During the past six years there has been a strong debate

among researchers, lawyers, and officials about the impact of

desegregation plans on white flight 11Tere have been many claims

the courts are engaged in a futile and self-destructive policy that

destroys the possibility of integration in the namae of pursuing

desegregation.. This research has now produced some agreements:

1) desegregation is most difficult and least stable in
big cities which have large minority populations
and are surrounded by white suburbs untouched by-
the desegregation plan. Under these circumstances
there is an additional loss of white students
at least during the first year.

2) central cities have been experiencing white flight
and spreading black and Hispanic segregation
for many years and school desegregation is
not the basic cause. A number of major cities
that never implemented substantial busing--such
as Chicago, New York, Washington, Newark, and
others--have had massive and continuing losses
of white students. During the past three years
for example, the % losses in Chicago, the most
segregated major city. have been far higher
than those in Denver.,

3) the most stable plans are those that are metropolitan,
embracing as much as possible of the housing market
area. A number of the South's largest cities have
had metropolitan-wide desegregation for a decade.
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A recent study of fourteen metropolitan areas by Diana

Pearce of Catholic University reports that residential desegregation

is now increasing more rapidly in areas with metropolitan-wide

school plans where there is no incentive for whites to move to

to suburbs to find segregated white schools. her work also

shows less steering of white families to white schools in the

real estate market in these areas. Statistics collected by

the metropolitan Wilmington school district (New Castle County, Del.)

show that since all schools in the metropolitan area have become

predominantly white and all children attend suburban schools for nine

years. enrollment by white students has been increasing in more

than twenty areas in the central city. The Pearce study and the

Wilmington data suggest that the most far-reaching busing plans may

be the most favorable to achievement of residential integration

(and integrated neighborhood schools) in the long run.

It is true that there are special difficulties in implementing

busing plans within central cities wiih large minority populations.

It is not true that white flight will stop if desegregation orders

are forbidden. Desegregation plans should provide special educational

incentives and choices for-central city students and should emphasize

involvement of the suburbs in such cities. Any constructive

effort by Congress in this direction would aid stability, if that

is the basic concern.

Much of the criticism of the courts is based upon the premise that

the Supreme Court was wrong in the Brown decision and that separate

schools can be made equal through spending the busing money on some

kind of compensatory education program. Some Hispanic leaders, for

example, say that it would be better to concentrate on bilingual

education. The following points are important in this regard:

1) the additional cost of busing required by a desegregation
plan is usually a relatively small fraction of a
school district budget--usually substantially
less than a twentieth

2) desegregation plans should include both additional educational
choices and strong basic skills and human relations
components. The Supreme Court recognized this need in

83-458 0 - 82 - 20
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its Milliken II decision and Congress in the ESAA

legislation. Desegregation is a sudden and basic reorganization

o. an unconstitutionally operated school system. A plan

foc-improvement and resources to implement it are vital

components of a successful approach.

3) critics of desegregation also vote to drastically 
slash

compensatory education and bilingual programss and

to remove federal controls which were intended to make

separate education somewhat more equal

4) no one has a set of programs that could be generally implemented

that would achieve large gains for minority children in

segregated schools

S) the goal of desegregation orders goes far beyond
gains in educational achievement. It is a basic
part of an effort to build an integrated society
where the basic institution of social mobility, the
public schools, is not fragmented into separate
black, white and brown educational systems. It
is impossible to imagine an integrated society with
segregated schools.

What Can Congress Do? Advocates of improved education for segregated

black and lispanic children in our urban centers are now deeply concerned,

whatever their position on busingby what is perceived as a concerted

effort by this Congress and the present Administration to cut off all routes

to equal opportunity. Title I of the Elementary and Secondary Education Act,

which has been the nation's basic response to the plight of schools which

serve large numbers of isolated poor children, is threatened by the dual

problems of drastic budget cuts and an end to the federal regulations that

attempt to assure that the money is spent on tine children most in need.
which amounts to more than 30 % in real dollars,/

When inflation is considered this cut/is coming to cities with high,

shrinking tax bases, enormous welfare and health care costs that will be

driven up by other parts of the budget, and, in several cases, threats of

imminent bankruptcy. CETA cuts will take many workers out of public schools.

From the perspective of rainority children.deregulation only increases

the menance of this proposal. At a time when state and city budgets are

under great stress these is little chance that the most politically

powerless sectors of the society will succeed in holding even those re-

sources that remain in the budget without strong federal controls. In

Illinois, for example, public schools face a substantial cut in the real

dollars they will have from the state government next year and there will terrific

competition over any deregulated federal dollars. In all likelihood it

would go into general school district budgets to forestall tax increases.
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Many of the existing special programs for inner city children would be

eliminated.

The proposal for federal desegregation aid is similar in nature, both

a cut and deregulation. This money will disappear into budgets without

a trace and the one useful and constructive step that Congress has taken

on school desegregation in the last decade will be eliminated. This will

no longer be money from outside that can be used to %se a difficult

transition--a kind of modest incentive for good planning--but it will be

put into the local pot and people who advocate spending it for desegre-

gation at a time of local polarization will be accused ot being "soft on

busing." If a federal court determines that the federal government is,

in substantial measure responsible for the segregation of neighborhoods

and schools, there will be a confrontation over funding instead of the

accomodations that can be worked out under the ESAA program.

Hispanics are an increasing part of the big city school systems.

Whatever one thinks of bilingual education it is vital that Congress

recognize the problems caused by very large numbers of non-English

speaking students in non-English-speaking neighborhoods who require

special assistance and need teachers who can understand them.- Both in a

regulatory sense and in the budget proposals, the Congress and the

Administration appear to be hostile to these needs.

The first requirement for a good Congressional policy is a simple

one--do no further harm. 17o not destroy the existing programs for

segregated minority students without putting something at least as good

in- its place.

A second useful area for congressional initiatives would deal with

incentives. Everyone agrees that it would be better if there could be less

compulsion and more incentives for desegregation. Congress should consider

incentive proposals, particularly those that have produced voluntary

participation by subsurban school districts in desegregation plans in

several metropolitan areas. This would be a genuinely voluntary effort,

both on the part of students and school districts and would make a

-significant positive contribution. If one will not support purely voluntary

efforts in the face of pervasive segregation, one has no commitment to

integrated education.
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A third important area concerns housing. The federal government

has no enforceable fair housing policy and it continues to finance housing

programs under which state and local governments are permitted to in-

crease residential and school segregation and resegregated integrated

neighborhoods. Strenthcning fair housing enforcement would be a positive

step. Including in the conmmunity development and housing legislation

explicit goals for fostering and helping to stabilize integrated communities

would be very important. Requiring that housing authorities devise

policies to help minimize the necessity for busing plans would be a
/Courts could 1e required to exempt integrated neighborhoods from busing./
po-i-ve step. tInthere are such requirementsfin the court orders in

Louisville and St. Louis.) Incentives for housing desegregation would

be very useful.

A final area is research. There has been no major effort to learn

about desegregated education and desegregated housing by federal agencies

since 1964. All pending funds for new research in the area were recently

cut off in the National Inst. of Education. Ile have virtually no re-

search on such important issues as the impact of desegregation on Hispanic

students, the largest minority group in much of the country. Better policy

requires better information and Congress should demand better research.

Cutting off this money won't stop desegregation, but it will lessen the

possibility that desegregation will be implemented effectively.

Senator BIDEN. He points out that in 1974, for example, there
was a total reduction in white enrollment of 2,200-I am rounding
the figures off-and that portion which is attributable to white
flight-I do not know how he makes that judgment-is 630.

Mr. ORFIELD. What would they have been fleeing from in 1974,
Senator?

Senator BIDEN. In 1974, they were fleeing from the pending
order. I can tell you that, as a practical fact, there were people who
were saying: "This is going to happen. I know it's going to come.
I'm going to get into the school systems now."

For example, the biggest flight occurred in 1975. There was a
total reduction of 2,800; 710. In 1976, it was 4,700; 2,000. In 1977,
3,900; 1,600. In 1978, 6,000; 4,000. In 1979, 4,000; 2,000. In 1980,
2,000; 520.

I would like to see to it that you get a copy of this. As I said, I
had not intended on chairing these hearings, so I had not come
prepared to go into the detailed studies. But I will make sure my
staff or the staff of the subcommittee gets you a copy of this report,
and I would be very anxious to have your analysis of it to give me
an indication of whether it is flawed.
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Mr. ORFIELD. I would suggest that it might be good to send it to
the New Castle school district as well because I spoke with some of
their demographers and statisticians last time I was there, and
they believe that they are now experiencing nothing but normal
demographic decline.

Senator BIDEN. I doubt whether many would argue at this point
that that is not true. My contention would be that those who could
go have gone.

I would be interested to see, and I am sure we can find that out.
I doubt whether there is any space in any of the private schools
left in New Castle County-any, period.

I am a practicing Catholic; I support the parochial school system;
and so I am suspect, obviously; and my bishop is not going to like it
a lot, but busing has been a boon to the Catholics. Although they
say they do not encourage it, and they do not, and they are out
there speaking about supporting busing, and they did not increase
their class enrollments, and all the rest.

We were out in our parish raising money trying to keep the
schools open-everybody was leaving. Busing comes along, and all
of a sudden they are standing in line-literally standing in line.
You cannot get a child in.

So I would argue that the reason there is not more flight now is
that there is no place to fly to. Those who could move to Pennsyl-
vania have done it, and that was a big move. And those who could
get into the schools have gotten in. Nobody else can make it, and
there is no place else to go.

Mr. ORFIELD. It is a pattern we see in these metropolitan plans
all over the country, though, that kids who try them stay.

In Florida, for example, where there was a study of eight metro-
politan districts--%

Senator BIDEN. I am sorry? The kids who try?
Mr. ORFIELD. Who try them-who go to the desegregated

schools-see how they are working.
Senator BIDEN. Is it not also the pattern that the kids who leave

stay in the private schools?
Mr. ORFIELD. Most of the kids who leave for private schools stay,

but there are some who return in some districts, as shown in the
clipping from Wilmington.

In Florida, for example, they experienced a net loss of 2 or 3
percent increase the first year of their metropolitan plans and
none after that. They did not have any additional loss. About one-
fourth of students who went to private schools at first came back.
Even in Los Angeles, where they had an extremely chaotic imple-
mentati6n both in 1978 and 1980, the kids who tried, who were in a
desegregated school one year, came back the next year with less
than the demographic decline.

The crucial fact is whether you are willing to try or not, and the
crucial problem is parents-what parents fear and what parents'
stereotypes are. The actual experience of desegregated schools, es-
pecially in metropolitan plans, is a good one for most children.
Children, especially young children, do not know what they are
supposed to be worried about.
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You hear the most hilarious stories about garbled versions they
get from their parents and report to the school people, if you go
into schools and talk to counselors and teachers.

Senator BIDEN. I am not unfamiliar with this in terms of either
politically dealing with it or practically. My wife is one of those
remedial reading teachers in the public school system. She teaches
juniors and seniors to read at fifth-grade level. That has nothing to
do with busing. That is happening, period. So she is dead center in
the middle of it.

But anyway, go ahead. I am anxious to hear the rest. I am
interrupting you too much, I am sorry.

UNDERLYING DEMOGRAPHIC TRENDS

Mr. ORFIELD. The second point that the research agrees on in
white flight is that central cities have been experiencing white
flight and spreading segregation of blacks and Hispanics for dec-
ades and that school desegregation is not the basic cause. This is
going on, regardless of school desegregation.

Some of our big cities that have gone very far in this process of
racial change are cities like Chicago and New York, Washington,
Newark, and many others which never had any significant busing
plan.

In Los Angeles, when the court began to look at the busing
situation, a demographer was brought in to project the existing
trends that were independent of any school desegregation plan. He
reported, in the mideighties, if there were no busing and the exist-
ing trends continued, there would be only 14 percent Anglo stu-
dents in the Los Angeles Unified School District in the mideighties.

Senator BIDEN. I do not disagree with that. What does that prove
to us?

Mr. ORFIELD. It shows that the basic problem that we have of
spreading segregation is not in any way related to these court
orders. The possible effect of the court order is an increment,
especially in the beginning, in early implementation. But we are
going in that direction, especially in our big cities, and we have
been ever since World War II.

A third point is that among urban school desegregation plans in
the country the most stable are all-metropolitan in nature. If you
graph all the plans in the country and you look at the relative
stability, the ones that appear on the most stable end are metro-
politanwide plans.

There is also some evidence to show that thorough-going desegre-
gation plans that reach entire housing markets tend to enhance
residential desegregation. Diana Pearce's study of 14 metro areas
showed that the areas that were under metropolitan plans were
experiencing more rapid residential integration.

Part of this is because one of the reasons neighborhoods change
in our society is that the schools change faster. We do not have
stable integrated neighborhood schools in this country-with very
few exceptions-in the absence of a court order.

A study of all the black and white schools in Los Angeles, for
example, showed that none of them was stable before the court
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order. All of them went through change. Most of them usually
changed completely within 6 years.

One of the reasons people leave neighborhoods is that the school
changes way before the neighborhood changes because the families
who move into an older white neighborhood tend to be younger
families with younger children, and they immediately have a very
large effect on the elementary school enrollment. That tends to
drive the white housing market away from those neighborhoods.

Senator BIDEN. Professor, I hate to do this to you since I have
interrupted you. After that budget hearing, I was supposed to go to
a meeting to decide on the Lefever nomination where I was sup-
posed to make a presentation, and that has begun. I forgot about
that, I got wrapped up in this.

Would you be able to summarize the essential points that
remain, and then maybe I can raise two points?

Mr. ORFIELD. Sure.
Senator BIDEN. I told you you had unlimited time-I am sorry.
Mr. ORFIELD. Let me just go to the end and talk about what

Congress could do that would be constructive.
I would like to say, first of all, from the standpoint of minority

educators and people who are interested in central-city school sys-
tems, we are now perceiving a calamity that is not affecting just
school desegregation but almost everything that Congress has done
in the past to help central-city school systems.

Title I, if you count inflation, is being threatened by a cutback
that is almost 30 percent in a single year. This is devastating. That
is the only program that we have had that has been targeted to get
money to poor children.

The devastation of that is going to be increased by the deregula-
tion proposals. If that money is deregulated, we are now in a
situation of extraordinarily tight budgets in central-city school dis-
tricts to start with.

Senator BIDEN. What do you- "if the money is deregulated?"
Mr. ORFIELD. If title I requirements are lifted and it is put into a

block grant.
Senator BIDEN. OK.
Mr. ORFIELD. Those programs that serve the poorest children

from the least powerful communities are going to be decimated.
There is absolutely no doubt in my mind about it.

The State governments are cutting back educational resources in
a great many States this year. We are talking about a 4-percent
increase in Illnois, which is way below inflation. We are also
talking about deregulation in our State, which has the third largest
number of black students. That means that the programs serving
central-city school districts and serving poor children are going to
be devastated.

The same thing is happening with the programs that are direct-
ed towards Hispanic students-the bilingual programs-and the
same thing is happening with the Federal desegregation assistance
programs. The same thing is happening with the CETA workers
that are so important in many inner-city schools. We have got a
wide-ranging assault on central-city schools.

The first thing that Congress ought to do, I think, is stop the
terrible devastation that they are going to inflict on nearly bank-
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rupt central-city school districts next year. It is absolutely
unconscionable. Not only are these children segregated and in
unequal schools, but the national policy that is going forward now
is going to make that much worse. It is not a "separate but equal"
plan, it is a separate and much more unequal plan that we are
talking about.

A second thing that Congress could do that would be extremely
helpful would be to create some voluntary incentives. The Reagan
administration talks about incentives, and I think it is a good thing
to talk about.

We have not had any incentives for voluntary action on desegre-
gation that amount to anything, except for the Emergency School
Aid Act. It is too small, it is shrinking very fast in real dollars, and
they want to throw it into a block grant where it will disappear. It
has been the only constructive thing Congress has done since 1968.

I think that that program should be maintained and there
should be some other kinds of incentives, especially incentives like
those that are available under State legislation in Massachusetts
and Wisconsin, to encourage voluntary participation of suburbs, to
encourage voluntary transfers.

If one does not support purely voluntary efforts in the face of
pervasive segregation, then I think it can be truly said that one
has no commitment to integrated education. If all the children are
segregated and one will not even support small incentives for vol-
untary integration, then one cannot say with any good conscience
that one has any positive support for this. Congress could help a lot
in this area, I think.

A third area concerns housing. There is no enforceable fair hous-
ing policy in this country. It is a joke. Everybody who administers
it knows it is. There are no enforcement powers in HUD. The
process is impossibly lengthy and complex. It does not work. One
reason we have spreading housing segregation is that we are not
really trying to do anything about it.

Housing authorities around the country are continually making
school segregation worse. In New Castle County, for example, the
most rapidly resegregating school is affected by administration of a
section 8 program which is turning part of the north county area
black.

We ought to take action to minimize busing by producing hous-
ing integration. We ought to have a policy in the community
development legislation that calls for support and maintenance of
integrated neighborhoods that are threatened by governmental
housing policies and many other policies now. We ought to have a
positive housing desegregation policy.

Then if we had that, it would be appropriate, in my judgment,
for Congress to require that the courts exempt the residentially-
integrated neighborhoods or those that become residentially-inte-
grated from any busing requirements. The court in St. Louis and
the court in Louisville have already done this, and it is very
constructive. Those neighborhoods are holding their population.
And any neighborhood that becomes integrated ought to be
exempted.

The final area is research. Congress has not asked for any signifi-
cant research on school desegregation since 1964"when part of the
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1964 Civil Rights Act called for a national study. Congress is flying
blind in a lot of these issues.

We just learned in the National Institute of Education that there
will not be any significant new commitments of research money
during the next several years for any desegregation research. We
know almost nothing about such important issues as desegregation
of Hispanics.

Congress ought to insist that good, high quality research be done
that addresses the issues they are concerned about. Without that, it
simply will not have the information that is necessary to make
intelligent decisions.

Senator BIDEN. I thank you for your concise and comprehensive
statement. I would like to make several comments.

First of all, I have a series of five or six questions that Senator
Hatch would like to ask that I am not going to have the opportuni-
ty to ask, so I will submit them to yot; in writing and ask if you
would submit the answers for the record.

Without objection, they will be included in the record.
The second point that I would like to make is that I was going to

discuss with you an article in the New Republic issue of this week
by John H. Bunzel entitled, "The Wrong Way Bus Ride." I am not
going to have a chance to do that, but I will send you a copy of that
if you have not already seen it, and I will ask you some questions
off that, if I may.

Mr. ORFIELD. OK.
Senator BIDEN. Without objection, it will be included in the

record at this point.
[Material to be supplied follows:]

'F.,
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GARY ORFIELD

RESPONSES TO QUESTIONS
FROM SENATOR HATCH

#1 A dual school system is a system with segregated schools
which have been found to be the result of a pattern of
unconsitutional actions by stateland local authorities.
The courts have ordered busing only where they have
found a history of unconsitutional segregation resulting
from laws openly requiring segregated schools and housing
and a wide variety of actions such as gerrymandering,
faculty segregation, selection of school sites which
impeded rather than fostered segregation, location of
subsidized housing where all the children must attend
segregated rather than integrated schools, provision of
unequal schools and educational programs, optional
attendance zones that undermine integrated neighborhoods,
and a number of other violations. Virtually all cities
whose history has been carefully examined by the federal
courts show a number of official actions fostering
segregation.

#2 There is substantial factual agreement among Prof.
Coleman, many of the other researcher in this area, and
me on certain findings from the white flight research.
I strongly disagree, on the other hand, with many of
Dr. Armor's conclusions and methods of analysis in research
which grew out of his efforts, as a consultant to a number
of school boards fighting desegregation orders. I strongly
disagree with the policy recommendations made by both
Coleman and Armor.

The fact that there is a substantial and sometimes very
rapid decline in the enrollment of white students in big
city schools is undeniable. Researchers agree that the
great majority of this long-term decline has happened and
will happen whether or not there is a desegregation order.
I share the view expressed by Coleman in his research that
plans limited to central cities with high percentages of
minority students where there are readily accessible suburbs
or private schools untouched by desegregation produce the
greatest initial loss of white students when desegregation
begins. Conversely, the greatest success has been achieved
in big cities in metropolitan plans, most of which have
produced a much smaller initial loss and no incremental loss
after the initial phase. I believe that metropolitan-wide
desegregation is the best policy in most large metropolitan
areas where the central city school district has a
small white enrollment.

#3 This argument was, of course, made by the South in
the arguments before the Supreme Court before the Brown
decision and was rejected by the Court. The question carries
the implication that blacks and Hispanics might better be
left in inferior segregated institutions because they are
not really capable of competing. I most emphatically
reject this argument and all that it implies.
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It is true, of course, that desegregation, like virtually
any other human undertaking, can be carried out in a positive
or a negative way. In desegregation cases we expect the
institutions found guilty of violating minority rights
to suddenly change their ways of operation. Actually, of
course, changing attitudes of teachers and staff, working
out new relationships among previously segregated children,
devising appropriate educational strategies, and building
respect for the new group of students into both the
curriculum and the life of the school are very great
challenges.

We have substantial evidence that desegregation is a very
real educational benefit for children who start out in
desegregated schools and remain in them. They do not
have to deal with so many changes. Research is now
showing hpw to significantly improve the operation of
integrated schools and develop better race relations within
them. Recent findings about the role of the principal in
setting the tone of the school, the importance of impartial
rules, the significant gains attainable through cooperative
study in inter-racial groups, and other dimensions of
in school activity are providing very valuable insights.
I believe that we now know how to operate desegregated
schools that will have both positive educational and
social results.

4. Our educational system should not be expected to bear the
entire burden of integrating American society. I do not
know of any supporter of school integration or any
educator who believes that it should. Schools are placed
under this burden because of the pervasive residential
segregation of our society, the lack of any effective
program for fair housing and open communities, and the
much greater ease of devising policies to regulate an
insitution that is in the public sector than a very
highly fragmented private sector industry that has pervasive
segregation.

I recently completed a study of twelve cities with school
desegregation orders for the Ford Foundation. I found that,
with a few very limited exceptions, that even cities that are
carrying out large-scale busing for years rarely develop any
coherent policy to encourage integrated housing. A study I
completed for HUD in February showed that in three large
metropolitan areas (Denver, Phoenix, and Columbus) subsidized
housing continues to contribute significantly to segregated
education. In other words, school authorities are forced to
bus more children, even after court orders, because of housing
decisions that undermine their work. HUD has not had effective
policies or even data collection in this area. The present
Administration is moving to give up even the limited incentive
programs that were in existence. The recent private-sector-
oriented programs show high levels of segregation and I
am convinced that the record will be even worse when more
discretion is granted to states and localities.
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I believe that we now know a number of policies that are
not coercive that could have a positive impact on residential
segregation without violating anyone's rights. Fair housing
counseling of both subsidized and private market minority
families can, for example, have a substantial impact if
done by experienced professionals. There needs to be
an active supportive policy from HUD to stabilize existing
integrated neighborhoods and suburbs and help those that
become integrated in the future. Every big city has had
a great many transitional neighborhoods with temporarily
integrated schools. Unless there is an organized effort to
support integration, however, most rapidly become resegregated.
A number of metropolitan areas now are experiencing rapid
ghettoization of suburbs, such as is happening in parts of
Prince George's Co., Maryland. Without policies to support
stable integration we will repeat the history of the inner
city in wide swatches of suburbia.

The present housing policies are too weak to make any significant
dent in a pattern of intense residential segregation. The
policies that are now evolving in the Administration and
Congress will :probably be substantially worse. Until our
leaders recognize the need for a serious housing desegregation
policy the burden will inevitably fall largely on the schools
if there is to be any integration at all in our cities.

The courts may move to address some of these issues. In the
St. Louis desegregation case the federal court has directed
the City, the State, and the federal government to develop policies
for administration of housing programs that will tend to foster
school desegregation in the metropolitan area. This could be
the beginning of an important new trend. The St. Louis court
has exempted residentially integrated areas from busing and
guaranteed that areas that become residentially integrated in
the future will be exempted.

5. Busing, as I stated in my testimony, has no significant impact.
If the question means which communities have experienced successful
school desegregation I would say that most have experienced some
success but that success has been greatest where the following
conditions were present:

a) the community and its educational leaders
supported integration

b) where integration has been in effect for a number
of years and most children in school have
not experienced segregation

c) where the faculty and staff are well integrated
and offered appropriate training in adapting
to a changed school community

d) where the plan or court order reached as much as
possible of the housing market area and was as
equitable as possible throughout that area

e) where teachers have employed classroom techniques
designed to foster successful integration

f) where educators have taken advantage of the
reorganization brought by desegregation to
implement new educational reforms and to
offer students and families new educational choices
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The most serious difficulties have been experienced
in districts where there has been massive resistance
and encouragement of resistance by top officials,
where desegregation is just beginning and there are
junior and senior high students suddenly in contact with
a different group for the first time, where the
faculty remains segregated or openly prejudiced, where
the order includes only a small fraction of the metropolitan
area, where the school district faces bankruptcy, and
where the educational leaders join the resistance and
offer no educational vision or assistance to their
own staff at the time of transition.

6. It is true of course that neither courts nor administrators
can or should exercise precise controls that would determine
for all time exactly how many students or each race
attend each school. I do believe, however, that we
now have experience in many rural communities, small cities,
medium sized cities, and very large metropolitan areas
which demonstrates the conditions under which stable
and continuing desegregation can be achieved. It is
very important that we -"ii-only create a plan that looks
good on paper and transfer students but that we try to
build in policies and incentives that will break the
very powerful momentum of spreading segregation we have
in our cities, whether or not there is a court order, an..
begin to create forces that work for stable integration.
-This can be done. It has been done in some communities.
Unless we want to be a fragmented and deeply divided society
&with little expectation of a stable future we must try to
do it. School desegregation is an important element
but it should be a diminishing one if we are ever
committed to integration as a basic goal of urban policy.
The question implies that it would be better to do nothing.
In fact, we should do more and I think we know how to do it
in ways that would have very great long-term benefits for
cities and our society. We have been rapidly building segregated
cities since World War I. The same patterns are appearing in
the great new cities emerging in the South and West. One only
has to walk through the South Bronx, the West Side of Chicago,
Watts, or their counterparts in dozens of cities to know where
that leads. The courts have been the bearer of the bad news
that this did not. happen by accident and that it will be
difficult and controversial to reverse the trends that have
been created. If Congress merely attacks the courts and
denies the basic realities that they have been forced to deal
with it will be both a headlong attack on minority rights and
hopes and a massive failure of leadership. It is not a
conservative policy--the only true conservative policy is
to defend the constitutional order and to work for a situation
where social stability will be assured because minority families
believe they are part of the society and have a fair chance
within it. To attack the courts and do nothing else is
reckless radicalism---it is undermining the belief in the
legitimacy of government and its legal system for minority
citizens and raising the ante in a massive gamble that
the society can succeed in the long run with profound racial
cleavages.
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THs WRONG-WAY Bus RIDE

(By John H. Bunzel)

The U.S. Supreme Court declared in 1954 that dual school systems and other
forms of de jure segregation were to be eliminated. It also ruled that it was
unconstitutional for a state to segregate blacks from whites on the basis of race or
to use racial classifications to limit the opportunities of all its citizens. This was a
monumental development which, in the next 25 years, would affirm that it was
wrong to distinguish among people on the basis of color or ancestry and that every
assault on discrimination was grounded in the law of the land. Although it did not
remove the poison of racism in American society, it profoundly changed the charac-
ter and condition of our major institutions.

Although the landmark decision upheld the constitutional principle of school
desegregation, it did not call for affirmative integration. Nor was it intended to
promote a particular level of integration, much less judge-made policies of school
assignment. The distinction is important. Desegregation does not necessarily mean
integration, any more than integration is the only definition of equality. This
understanding of the Brown decision was reflected in the specific language of the
Civil Rights Act of 1964: "Desegregation means assignment of students to public
schools and within such schools without regard to their race, color, religion or
national origin, but desegregation shall not mean the assignment of students to
public schools in order to overcome racial imbalance."

The first federal school desegregation legislation was enacted as part of the Civil
Rights Act. It authorized the government to take a major role in desegregating
schools. Even though the authority was of several kinds ( or example, to sue and to
provide technical assistance) the government's primary power and tool became the
withholding of federal funds. However,'Section 407(a) of Title IV did not authorize
federal officials to issue any directive for achieving equal racial composition in
schools by transporting children from one school to another.

In the past 15 years it is the courts that have mandated busing as a remedy to
eliminate school segregation. Not only has there been a change in interpretation of
what desegregation meant in Brown, but the prescribed objective has become inte-
grated schooling, a goal which the schools have been ordered to meet to comply with
new constitutional standards. Moreover, in light of wholly different criteria adopted
by the courts, integration now has also come to mean a statistical racial ratio that
can be achieved only by busing students out of their local schools. In short, by
whatever coercive action the courts have deemed necessary, Brown has been reinter-
preted to mean racial balance in the schools.

In communities throughout the country, attempts to carry out policies or court
orders requiring integrated schooling have met with widespread opposition. Al-
though public opinion polls show that most Americans believe white and black
students shquld go to the same schools and thus support the principle of integration,
the overwhelming majority is opposed to compulsory busing. No matter how the
questions have been worded in polls conducted in the 1970s, rarely have more than
15 percent supported court-ordered busing to achieve some quota of racial enroll-
ment. The unpopularity of busing is also found in both major political parties. NBC
News reported in 1976 that only 16 percent of Democratic primary voters and seven
percent of Republican voters favored busing. Further, neither blacks nor whites
have approved of busing in majority proportions. Louis Harris, for example, has
shown that only 38 percent of blacks favor busing.

It is not necessary to believe that "the voice of the people is the voice of God" to
recognize that in a representative democracy public opinion is and should be an
important force in politics and has always been relevant to the purposes of public
policy. Thus it can be said that it didn t take last year's presidential election to
show that strong majorities in the country want to end court-ordered busing. A
critical question is how.

At the end of the last session of Congress, an attempt was made to attach a rider
to the continuing appropriations bill that would have barred the Justice Depart-
ment from bringing any legal action to require school busing. In the face of a veto
by President Carter, it-was removed by House and Senate conferees. Sponsors of the
busing ban have promised to reintroduce the issue in the new Congress and Presi-
dent Reagan has said he would sign it.

One of the many problems with this proposed course of action is that it raises
serious questions about whether such a ban involves an unconstitutional encroach-
ment by Congress into the executive and judicial branches of government. Further-
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more, would the banning of "any sort of action" prevent the Justice Department
from bringing school desegregation suits altogether? By limiting the kind of remedy
the department could seek, would Justice be prevented from ensuring that federal
funds are spent in a nondiscriminatory manner? Former attorney general Benjamin
R. Civiletti concluded that putting new restrictions on Justice "could disable the
executive branch from taking any action to prevent the government from participa-
tion in a constitutional violation." Apart from these legitimate concerns (among
others), there is an important and more practical question: is this particular ap-
proach the best way for Congress to give political expression to its feelings about
busing and to determine how best to enforce what Senator Jesse Helms calls the

mandates of the Constitution?"
There are equally good reasons to be unenthusiastic about efforts to prohibit

court-ordered busing by a constitutional amendment. This is not to deny that the"imperial judiciary' has stood virtually alone in advocating school busing or that
the balance of power in areas of social policy has shifted toward judges (and also to
toward appointed officials in the federal administrative agencies) who are not direct-
ly responsive and accountable to the people. But the fact remains that a constitu-
tional amendment involves a long and tortuous process which, as history demon-
strates, is unlikely to be successful. On only four occasions have constitutional
amendments been passed to overturn Supreme Court decisions.

There are additional objections to banning compulsory busing by constitutional
amendment or by other forms of direct democracy such as recall, initiatives, and
referenda. One reason James Madison preferred a representative government to a
pure democracy was because representative government protected individual lib-
erties and rights from abuse by unrestrained majorities. Legislators, as politicians,
are required to consider their constituents' feelings but also to practice the arts of
compromise and accommodation. Constitutional amendments and referenda make
comp romise difficult because complicated issues are reduced to a simplistic choice of"yes' or "no."

Seventeen years ago there was strong public support of the Civil Rights Act
because most Americans share the traditional liberal commitment to equality of
opportunity. But, as they consistently said, they do not believe in compulsory school
busing. That is not their idea of what equality should be all about. No president has
every publicly and unequivocally called for busing either. Nevertheless, busing has
become part of a major distortion which has occurred in the liberal tradition of
equal opportunity. This transformation has occurred for two reasons: first, because
civil rights groups have grown in political importance and fervor, and (particularly
in Democratic administrations) wield influence out of proportion' to their size.
Second, the courts and bureaucracies have dictated solutions that should have been
developed by our elected representatives.

The time has come, therefore, for a thoughtful and comprehensive reexamination
br Congress (in the words of Justice Lewis Powell) "of the proper limits of the role

the courts in confronting the intractable problems of public education in our
complex society." Congress could begin reasserting its own powers and responsibil-
ities by modifying the direction the Court has taken when it has accepted busing
plans that transport students across city-county, city-suburbs lines, even when this
involves busing between wholly separate political jurisdictions. However, the Court
has not always ordered that this be done. In 1974, in Milliken v. Bradley, the court
ruled that busing across municipal boundaries was not necessary in the Detroit
area, because there was insufficient evidence of segregation based on state action or
segregative intent by suburban officials. But in 1979 the Court upheld sweeping
federal court busing orders in Dayton and Columbus, Ohio, ruling that the two
school systems had the "affirmative duty to eliminate the effects of past discrimina-
tion even if it no longer discriminates." If integration is truly a constitutional
proposition and therefore a just remedy for the nation's past wrongs, why should
only some school districts be inte acted through mandatory busing, but not others
whose history is not significantly different?

Another persistent problem has been that judges have gone beyond their range of
perception or knowledge. The Supreme Court performs a major and proper function
when it reminds us from time to time that the Constitution is a living document,
and that its "evolving applications"-in Brown, that segregation is wrong and must
be ended-often represent our best traditions and values. But the Court is not
empowered to define our legitimate or even obligatory egalitarian goals and the
means by which they should be attained.

In the spirit of "new beginnings," the new Congress now has an opportunity to
express how it feels about the redefinition of equality-whether, for example, it
believes equality of condition and result rather than of access and opportunity
should be the defining principle of American egalitarianism. It could restate with
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unmistakable clarity the intention and purposes of the Civil Rights Act and then go
on to develop additional guidelines for the courts and federal agencies. Congress
should start by holding extensive hearings to lay the basis for sound legislative
action. In a process of careful fact-finding that the courts could not easily disregard,
Congress should call on parents, school officials, and experts from around the
country to answer the question: has mandatory busing worked? Almost certainly,
the burden of the evidence would be that instead of expanding opportunities for
nondiscriminatory public education for children of all races, the busing plans or-
dered by the courts too often have been destructive of their own integrationist goals.

Some important findings would emerge from the hearings. First, "neighborhood
schools" may have been used as a code phrase for racism by some parents. But for
many more, such schools are, in the words of one mother who also believes in the
principle of integrated schooling, "one of the few thin spiderwebs of community in a
sprawling, impersonal city." In Los Angeles, for example, it is not true that racism
is the dominant consideration among opponents to busing. David J. Armor, a senior
social scientist at the Rand Corporation, has found from his studies that white
students are not participating in large numbers in the court-ordered busing plan
because the bus rides are too long and the academic achievement at the minority
receiving schools is too low. Race does not show up as a statistically significant
factor. It is likely that large numbers of white students would refuse to participate
in the Los Angeles busing plan if the schools to which they were assigned were
mostly white but were also a long bus ride away and had low achievement scores.

Second, there is no conclusive evidence that school desegregation programs have
resulted in significant achievement gains for black children. At one time Professor
James Coleman believed that the academic achievement of lower-class black stu-
dents would improve if they attended schools with white middle-class majorities. His
claim formed one of the pillars of the busing decisions and racial balance plans of
the past 15 years. New studies, however, have demonstrated that the earlier belief
was ill founded. Professor Coleman now reports that "there are as many cases
where achievement levels decline as here they increase. Thus the notion that
black children will automatically increase their achievement in integrated schools is
shown to be false." Achievement is not unaffected by desegregation, but is about as
often affected negatively as positively. "More than anything else," Professor Cole-
man says, "this shows that the opportunity the Brown decision created has been
lost: if desegregation had been carried out appropriately, it would have meant a net
gain in the achievement of blacks; but carried out as it has been, the gain has not
been realized."

One of the most discouraging consequences of so many of the present mandatory
busing policies in large cities is that they are making integration much harder to
achieve. As William Raspberry has put it, "unlawful segregation is being replaced
by legal resegregation." Almost predictably, white families have moved to the
suburbs to avoid having their children treated as numbers in abstractly moral but
thoroughly unpopular and disruptive court-ordered busing plans. The public school
system has become a major casualty of court-ordered busing as growing numbers of
parents demand some kind of support for private schools (tuition tax credits, vouch-
er systems, etc.). Whether brought about by the courts or by HEW administrative
action, "destructive desegregation" through busing was never part of the Brown
agenda.

Third, congressional hearings could establish that various communities in the
country have scored successes with alternative programs to foster school integra-
tion, such as vountary busing plans, magnet schools, and voluntary school-transfer
programs. If one outcome of Congress's inquiry is to impress the courts with the
level of public dissatisfaction with mandatory busing, another should be that Con-
gress supports and encourages voluntary integration efforts.

Americans continue to believe in the fundamental importance of education as the
primary means of attaining full citizenship in our diverse, multi-group society. But
most Americans do not regard integration that is enforced by court-ordered busing
as one of our basic goals, among other reasons because they do not consider integra-
tion to be the only important value with a bearing on education. As Harvard Law
professor Lance Liebman has pointed out, the pursuit of mixed schools may well be
a significant value-one worth pursuing in one's daily life and in one's political
activities, "but it is not a constitutional value, one that must prevail against other
important considerations, even against such ordinary values as economy, reduced
transportation time, and neighborhood autonomy, and certainly not when perceived
to be in conflict with the effectiveness of the educational process itself." According-
ly, Congress should reaffirm its own allegiance to the Brown decision of 1954 and
should place on the public record once again both its commitment to a desegregated
society and its strong conviction that it is morally and constitutionally right to
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achieve it, but not by imposing on the schools an artificial racial balance through
compulsory busing. Congress would draw the line at the mechanical process of
busing students to accomplish mathematical integration.

The proposal for congressional hearings assumes that the question of busing to
achieve racial balance in the schools is as much political as constitutional in nature
and therefore should involve greater participation of the political process in the
ultimate resolution of the issue. The responsibility and authority of the Court to
determine the constitutionality of busing would not be (and could not be) circum-
vented. But judges cannot replace elected officials who are politically accountable.
Furthermore, if integrated education is ever to become genuine and enduring public
policy, it cannot be the work simply of judges and bureaucrats. It will need to rest
on a national commitment that is not evident today and, that can only be developed
and sanctioned by the political process. Justice Oliver Wendell Holmes Jr. once
remarked that legislatures, just as much as the courts, are the guardians of the
liberties and welfare of the people. Congress should confront the critical issue of
how equality in the United States derives its meaning as well as its limits from the
larger system of democratic values to which it belongs. A fact-anchored inquiry of
the sort being proposed here could explore whether mandatory busing to bring
about school integration has in fact served the country well, with the kind of
participation and exposure to public view that will keep the American people
informed and involved every step of the way.

Senator BIDEN. The third point that I would like to make is that
I agree totally with your basic premise. It is my thesis that the
courts would not be busing and the courts would not be doing a lot
of the things they are doing if the Congress had met its responsibil-
ity.

Congress has shirked its responsibility in the whole area of
school desegregation, or desegregation, period, until the courts
forced it upon them, as they should have, in the early fifties. Then,
the court continued to, in my view, come forward and come up
with more and more innovative means to counter the innovative
efforts to obviate the court order.

I would also-and this is a very presumptuous thing to do-send
you a copy of a speech that I delivered at the University of Dela-
ware series on the future of the American judiciary this December.
I would like your opinion on that.

Fourth, I agree with your basic premise on at least five of your
points. You have made five essential points here today: First, you
have said busing is not all that bad, it works pretty well, and it is
needed. Then you said there are four things that Congress should
not be doing that they are doing or doing that they should not be
doing, and you cite title I, the block grant question, the voluntary
incentives, and fair housing.

I would like to take you back a little bit-back when some of us
who were labeled as moderates or liberals starting talking about
busing not being a good idea. I guess 1974 was when it really
started. We used to get commitments from our conservative
friends-who then were in a very small minority in the Senate,
and we were not listened to very much by our liberal friends at
all-that if, in fact, we proscribed busing in any way-administra-
tively like the Eagleton-Biden amendment has done with regard to
HEW, which I am sure you are not too crazy about, I assume you
are not-or attempts to proscribe the courts' use of busing as a
remedy. We used to get assertions.

I would stand there and say: "Now, of course, you understand
that if we do this it does not allay the concern or need to spend
money in areas where there is a problem, it increases it. This is a
two-fisted approach. One is that you stop busing. The other is,
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though, you do not pretend the problem has gone away. You deal
with the problem. And that means more money' for title I, it means
bilingual dollars, it means the fair housing bill"-which I cospon-
sored this year on this committee with Senator Mathias, because I
agree with your assertion.

What has happened is, as the Congress has changed, those folks
who made the second half of the commitment which was: "Well, we
are going to take care of the problem; just don't employ a remedy
that doesn't make sense"-and I happen to agree with them, which
I am sure we will have a chance to argue about on many more
occasions-but I am finding that other part of the commitment has
gone. I do not know how we can say both: I do not know how we
can say busing does not work, let us stop that. The argument
always used to be: "Yes, there is a problem, but busing is just the
wrong remedy." That is basically my position-busing is the wrong
remedy.

I do not hear any of these folks coming along and saying: "All
right, busing is the wrong remedy. Here is the right one. Here is
what we do. Here is the commitment we make." The only thing
abroad today seems to be, let us stop busing and forget about these
other problems, because you are dead right-when we go to block
grants, I do not know anybody in America who thinks that those
inner-city schools are going to get those remedial reading teachers.
I do not know anybody in the country who thinks they are going to
turn around and see to it that the least powerful constituencies get
big chunks of those moneys. And the same with fair housing, if you
do not have an enforceable policy.

One of my arguments is that we are asking the education system
to solve a societal problem that the education system is not big
enough to solve, even if it were constitutionally warranted, which
it is not. You were talking more as a political scientist and sociolo-
gist today than as a constitutional expert. But your basic thesis, as
you started off, seems to be that you cite the residential segrega-
tion that exists in America.

My fundamental disagreement with you and others who have
your point of view is that we are attempting to solve in our
education system, through our education system, on the backs of
our education system, a problem that it is not capable of solving. It
needs a multifaceted approach, and it has to lead with the prob-
lem-residential segregation.

So I do not know how you can say that we are going to deal with
the problem by eliminating busing and not doing anything about
residential segregation, or we are going to deal with the problem
and not do anything about targeted programs for children in need.

The sociological arguments come back to the fact that integra-
tion is a necessary long-run policy if this gyroscope is not going to
'come out of kilter and spin apart because we are such a heteroge-
neous society and becoming more so instead of less so, as a nation.
So we say the social policy is that we have got to do something
about that. The biggest chunk of the problem is in employment and
housing, and yet we are saying to education: "You are the only one
that should do it. You are the place that takes that burden." I do
not think they can solve that problem. I think it is putting an
incredibly disproportionate load on the back of an instrument that
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cannot produce the result for the stated and acknowledged problem
that exists.

We would have to be fools to not suggest that something has to
be done to make this society more integrated, just in terms of its
attitude. Something has to be done, but I just think that what we
do is undermine the willingness to attempt to make those kinds of
judgments, to spend those kinds of dollars, to take that kind of
initiative, whether it be housing, employment, or anyplace else, by
taking the most vulnerable part of the system-the one that goes
to the heart of people's real or imagined concerns, and sometimesin politics they are not distinguishable, and it does not make any
difference whether they are real or imagined, in fact. And we say
to that component of the system: "You are going to solve our
problem." I do not know how it can do that.

That is more a speech. than it is a question. But, as I said, I am
sure this is not the last time you will be asked-and I hope you
continue to appear-to be here before the Congress. Just under-
stand that there is a change politically in the country, too. It is not
merely the George Wallaces of the world who say: "You ain't going
to bus my- baby across town." It is not merely people who say: "We

* are just wasting gas." It is not merely people who are reaching for
. straws because they really do not want to go to school with black
people. It is really not that at all.

There are a lot of people moving along-in the political system
anyway, and I will not comment on anywhere else-in political
leadership who are what you would characterize traditionally and
historically as moderate to liberal who have very strong credentials
in all other areas of civil liberties, education, and all those ques-
tions, who -are saying: "Busing is counterproductive, if for no other
reason than it diminishes our constituency for the kinds of change
we have to make in order to deal with the problem."

My concluding comment would be-and I know we did not dis-
cuss this here today-that I am absolutely convinced that it is not
a constitutional imperative. It may be a sociological imperative, it
may be sound social policy-which I also argue with-but it clearly
is not a constitutional one. I think what happens, Professor, and
what I do not think many of the social scientists are observing-
just talking about the raw politics of it-is that we are losing a
constituency, a constituency that basically said: "Yes; I am willing
to move along. I am no great bleeding heart liberal. I wasn't
marching in integration marches in the 1950's and the 1960's, but I
think we should do more for black people. I think we should do
more to integrate society."

That constituency is leaving us, leaving guys like me who say:
"We have got to spend more money on title I, we have got to spend
more money on these programs, we have got to pass the fair
housing bill, we have got to do these things." But there is no
constituency out there. People are fed up.

So we can cite all the sociological studies, all the random sam-
ples, all the polls, but that does not communicate to the folks out
there. It is simple: We have a Congress that has just raped the
education system. The U.S. Senate has just raped it. It has gone.
We have not cut, in fact, 15 percent. In real terms, it is more like a
third. And what is going to happen when we do not have these
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remedial teachers? Everyone says "back to basics." We are not
giving them money for "back to basics."

One of the things everyone forgets is this. We are all upset with
federalism. We are all upset with the Federal Government. We
have a lot of reason to be upset with the Federal Government. I
would like to remind everybody that the reason the Federal Gov-
ernment got into the business of these things in the first place is
not unlike why the courts started to nose in places they should not
have been, in my opinion. It is because the responsible body did not
do what they were supposed to do. The reason the Federal Govern-
ment got into a lot of this is that the responsible bodies of State
legislatures did not move.

I would be surprised-overwhelmingly pleased, but surprised-if,
now that we are pulling out, they move in and act responsibly. I do
not know what all that adds up to, except that it does not all add
up. You cannot put it in neat little boxes. You have no constituen-
cy, at least not a sufficient constituency of the basic, middle-class,
taxpaying person who is neither prejudiced nor Joan of Arc liber-
ator, just a normal, everyday person. They are not prepared to play
any more, because they look at busing as the quintessential exam-
ple of stupidity.

It complicates things for them. It takes their children. They do
not understand why, it is the quintessential example of Govern-
ment gone amok. And I truly do not believe they say that or
believe that out of an anti black or anti-Hispanic or anti anything
movement. It just does not seem to make commonsense to them. I
applaud you for the reason with which you approach these
things-and I am not being facetious, I really mean it-and for the
fight that you are making-you and many others-in pointing out
the second half of this-that we cannot cut all of these other
programs, too, and expect something miraculous to happen.

But I would really urge you to look at the nonstatistical analysis
of what is happening out there. You do not have a constituency
any more.

Mr. ORFIEL. Senator, if I could just take a minute to respond,
we are in a time, in my judgment, much like the long period
between the Reconstruction and the fifties, when people wish that
this issue would go away, when the demands of blacks and His-
panics are going to become invisible and not very powerful. People
say "Go back to your place. Stop bothering us."

ot only do they do that, they cut off all the other avenues of
equality as well as the only constitutional remedy.

Senator BIDEN. I do not think they are saying that. They were
not saying that.

Mr. ORIELD. That is what is happening in the Federal Govern-
ment, and in the State governments, and in local governments. If
everybody is doing that, and then you ask black people and His-
panics to give up their only constitutional remedy to a proven
constitutional violation, then you are supporting a segregation
system that has no alternative whatever, Senator.

Senator BIDEN. Sometimes my staff accuses me of being too
idealistic about what motivates people. I really do not believe that
is what the people are saying.
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Mr. ORFIELD. I did an analysis of the voting records of the Mem-
bers that support the antibusing measures in the Congress, and
most of them are not like you. Most of them also oppose voting
rights, and most of them oppose fair housing, and most of them
oppose compensatory education. They do not favor anything.

Senator BIDEN. That is exactly true. That is why I made the
George Wallace analogy. In 1968, in law school, I wrote an article
saying that busing is a stupid idea. And this is coming from a guy
who did march, who was a civil liberties lawyer, who did all the
fence work, a public defender who is on all these civil rights issues
who, but for this issue, has a "perfect record."

One of the reasons I was reluctant to say anything is that I did
not want to be associated with those folks. I did not like being near
them. I did not want to be with them. I did not want to be any part
of it. I figured, if George Wallace was saying it, then it had to be
bad.

Mr. ORFIELD. You were right then, Senator.
Senator BIDEN. I am right. I was right then about him and his

motivation. But sometimes even George Wallace is right about
some things. One of the things that is happening in this country is
that the American people have given up because we are not very
innovative.

Let me move off busing to make my point, and then I will end
my part of it. Let us take the death penalty. Everybody wants the
death penalty now. We are going to hang everybody. Do you know
why they want the death penalty? Because stupid sociologists and
guys like people who sit up here in my job for years kept telling
them: "We know how to rehabilitate." They do not have the slight-
est idea how to rehabilitate. Our entire criminal justice system is
premised on the point that you sentence someone based upon the
amount of time it will take to rehabilitate them.

So the American people, because they are basically good, like
most people in my opinion are, went along and said: "We'll buy
that." And they bought it for 20 years. And it does not work. It flat
out does not work. So, what are the liberals, but Joe Biden and a
few others like me, saying? And I get killed by my liberal constitu-
ency for saying it. I say: "Hey, let's forget about rehabilitation. We
do not know how to do it. Say it. Boom. Tell them. Because if you
don't, you know what is going to happen."

I will not mention any present-day Members of the Senate, but
let us go back to my George Wallace analogy. I can pick on him.
You are going to have George Wallace walk in and say: "Hang
them and them pointy-headed judges."

Eventually, the people are going to get so frustrated between the
liberal sociologists and politicians who say: "We must rehabilitate
our fellowman; we must help them," and then they see Richard
Speck come up for parole, even though he did not get it, and they
say: "My God, why should that be?" So, guess what? Now they only
have one or two things to choose between. They choose between
Strom Thurmond's view of "hang them" or continue business as
usual. They are turning to Strom Thurmond's view, not because
they are vindictive or blood-thirsty but because they know they
only have two alternatives, and given the alternative they are
going to give up the one side and go to the other.
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I realize I am in an overwhelming minority in that point of view.
All of the people I speak to in your relatively same positions in
other endeavors I think miss a basic point about the structure of
the American people, and we get lost in looking at the forest for all
the trees and all the numbers. They are good people, but they
know what does not work.

We do not know how to rehabilitate, and yet we continue. That
is the same garbage. That is the only thing they are given. You
continue with the system as it is. I do not hear any of your
counterparts in the criminal justice field who are viewed in the
same spectrum come along and say: "You know what we need to
do, we have to acknowledge we don't know how to rehabilitate."
We say: "Oh, we have to try harder." That is mularky-flat out
mularky.

So, when a guy like me stands up and says: "Hey, guess what?
Unless we get minimum, mandatory life imprisonment, no proba-
tion, no parole, no apology for punishment for capital offenses, I
am going to vote for the death penalty." I do not have any moral
objection to the death penalty: My objection is that we kill the
wrong people. But it is the same way with busing. Busing is the
rehabilitation of the education system. Just as rehabilitation does
not work, they are convinced, and I am convinced, busing does not
work.

The reason you are losing your constituency, and I am, for all of
these other programs is the same reason people are not listening to
Joe Biden when he says: "Let's spend more money on prisons to
make them habitable." All they do is point to that one thing and
say: "Look at that. It is obvious. Any idiot knows that is not
working." Whether they are right or not, that is their perception,
and it is not based on their desire to not want to help people or
their desire to want to go after black people. The folks are pretty
good.

Mr. ORFIELD. Senator, one of the reasons there are no alterna-
tives in the middle is that Congress has failed to provide them.
They have failed to provide the housing remedies.

Senator BIDEN. It is a two-way street.
Mr. ORFIELD. You are saying that blacks have dropped their

rights--
Senator BIDEN. I will compromise if you will compromise, is what

I am saying. I am saying that if guys like you say: "Okay, let us go
to something else besides busing," I think we can get a lot of the
people to come around and say: "Okay, now we will go for the stuff
that Biden and you want, like more money for education." I truly
believe that. But we are not going to get it the other way.

Well, I was supposed to be talking about Lefever, a man whom I
think a great deal of, and want to make sure he does not get his
job.

Mr. ORFIELD. In the Los Angeles case, for example, I proposed
that the school district use some of its vacant sites to produce
housing for minority families so that it could exempt neighbor-
hoods from busing. A school board lawyer told me he took that to
the board one day, and he found out they were even more opposed
to housing integration. And I found this kind of thing true all over.
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Senator BIDEN. Let me tell you one little thing: Joe Biden used to
be a county councilman. Joe Biden ran in the year 1972 at 29 years
of age against an extremely popular fellow, a two-term Senator
who everybody said was going to be a walk. This was before all the
changes and trends that occurred.

Joe Biden was a lawyer who did work for the black community,
represented the Black Panthers at the time they were burning
down my city, was a criminal defense lawyer, and the proponent of
public housing in the county that election. And, guess what? I won.

I went out to those same counties, those same neighborhoods,
and I said: "I want to put a public housing project in your neigh-
borhood." It is a matter of record. I am not exaggerating.

Do you know why they did it? Not because there is anything so
special about Joe Biden, but because of the same point I am trying
to make here. Do you know what I said to them, which got me
clobbered by the ACLU and everybody else? I said: "Everybody has
to take a piece of the poison, and as long as I am your councilman I
will see to it that everybody gets it."

Once I presented the plan that said they were going to put
scattered-site housing in every single area of the county-every
county district-and I got my colleagues to agree to one in each
district, they went along with it, and they voted for me.

But do you know what the housing people did then? They did not
want to talk about that. You all went back to your demographic
figures and all these rules and regulations instead of a common-
sense approach saying 25 housing units in every place. They said:
"Well, it does not meet the transportation pattern, we do not have
the local bus routes, we do not have this, we are going to do that."

Then I said: "In addition to that, do you know what we do when
we put the housing in here? We compensate the school district for
the increase it is going to bear." "Oh, no, we can't do that," they
said. "That is the local district's problem."

My point is, if we use a little bit of sense about these things we
can make them, but we do not have any constituency, Professor, it
has gone. We will get it back.

Anyway, unless we abandon the part that does not make any
sense, we are not going to get them to agree to the parts that make
a lot of sense. I agree, where there is a constitutional violation and
it is clear, you need to do something, and you need a remedy. That
is why I bothered to ask Mr. Arnold, the Senator, whether he
agreed to that. That is why I have always asked every one of them
when they were up here. I have every one of them on record.

Everybody has testified here, whether it be Mr. Arnold or Mr.
Venema when he was here-I said: "If it was clear that it was
intended to segregate, would you not support anything, including
busing?" "Oh yes, we have got to do it," they say.

Let us get the folks who may have a different philosophic view
than we, let us get them on the record and on the line. We were
just starting to do that. But every time Joe Biden or Eagleton or
anybody else who has pretty good credentials stands up and says
something against busing, we get slammed. They say we have
abandoned the black community, and the liberals, and this and
that. And that is a bunch of mularky.
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And so nobody talks to anybody now. So you have a man who is
a fine guy but philosophically I have great disagreement with-Mr.
Hatch-on the one side, and you have got Senator Kennedy on the
other, and never the twain shall meet. So you give the people one
of two alternatives, and they are taking a shot at the other one.
They know one does not work, so they are going to try the other.
That is what I think.

Probably my not being at the Lefever meeting will enhance the
prospect of him being defeated. I do not know. But I really thank
you for your time. I am going to continue to pick your brain, if I
can, as we go along in this thing.

As my dear old friend, the Republican conservative Henry
Fulsom used to say: "Politics is the art of the practical. Unfortu-
nately, we are not very practical."

Mr. ORFIELD. Before we finish, Senator, perhaps I could just
make one brief remark. In earlier testimony today, there was a
claim that the courts in St. Louis are a designing a mandatory
plan.

I am the court-appointed expert there, and I know neither judge
has been designing a mandatory plan, nor have the suburbs been
joined in the case at this stage. They are trying to talk about
voluntary approaches and I would just like to make the record
straight on that.

Senator BIDEN. As I said, there are several questions, including
some that I have. I wanted to know your view about some of the
voluntary incentive plans. The most innovative one-and I do not
know how reasonable it is-is the college tuition plan. I would like
your views on that. We will submit them for the record.

[The material supplied follows:]
I have recommended to the court in St. Louis that there be a trial of the Justice

Department's proposal that students voluntarily transferring across the city-subur-
ban boundary line to increase desegregation be given a half-year of free college
tuition in a state college for each year in a desegregated school. An outline of
possible procedures for testing the impact of this approach on a small scale will be
submitted to the court by researchers from Johns Hopkins University in July, 1981.

Senator BIDEN. I thank you for your indulgence in hearing me go
on for the last 10 to 15 minutes, but I say it because I respect you
very much, and I know that you represent a community of intellec-
tuals in this country that maybe has not been as exposed as much.

There is a middle position. They are not all one way or the other.
They are not all, "hang 'em," or, "rehabilitate 'em." We are not all
saying: "Busing is good and all the programs that go with it," or:
"Busing is bad, and, by the way, let's get rid of the programs."
There are some folks who are swimming in between and not get-
ting very far, like me. Thank you.

Mr. ORFIELD. Thank you, Mr. Chairman.
Senator BIDEN. The hearing is adjourned.
[Additional material subsequently submitted follows:]

GALLUP POLL-WHITe, BLACKS SPLIT ON BUSING ISSUE

(By George Gallup)
PRINCETON, N.J.-The Reagan administration's position on the key domestic

issue-busing to achieve racial balance in the schools-is in line with the views of
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the majority of white Americans. The latest Gatlup survey shows opinion among
whites 4-to-1 in opposition to busing.

Blacks, however, are 2-to-1 in favor of this means of achieving a better racial"
balance in the schools.

While the majority of whites oppose bsing, factors other than racial prejudice
appear to underlie much of their opposition, as determined by a series of questions
on attitudes toward racially-mixed schools.

For example, even among the 45 percent of white parents who say they have NO
OBJECTIONS to their children attending racially-integrated schools, eight in 10 (78
percent) are opposed to busing as a means of achieving racial balance. Clearly,
much opposition can be explained in terms of objections to the distance children
have to be bused and to other factors.

Since 1964, when the Supreme Court ruling went into effect, the Court has been
involved in more than 500 school desegregation cases.

On Nov. 17, the Senate passed a bill that would have prohibited the Justice
Department from intervening in school desegregation cases involving busing. The
Senate bill-which was never approved-would not have actually outlawed busing
but by requiring private parties to bring busing cases to court, it would have made
it difficult and impractical for pro-busing groups to use busing as an effective anti-
discrimination tool.

Following is the question asked to determine the public's attitudes toward busing:
"Do you favor or oppose busing children to achieve a better racial balance in the

schools?"
Aside from basic dichotomy in the views of whites and blacks, majority opposition

toward busing is found in all key demographic groups. However, comparatively
more support for busing is shown by young adults and Democrats.

Following are the findings in tabular form:

BUSING FOR BE1TER RACIAL BALANCE
(In pcent]

No
Favor Oppose no

Fam *M opinion

N ational .............................................................................................................................................. 22 72 6
W hites ....................................................................................................................................... 17 78 5
B lacks ....................................................................................................................................... 60 3 0 10
East .......................................................................................................................................... 23 69 8
M idw est .................................................................................................................................... 18 76 6
South ........................................................................................................................................ 25 71 4
W est ......................................................................................................................................... 24 70 6
College education ...................................................................................................................... 21 75 4
H igh school ............................................................................................................................... 22 72 6
G rade school ............................................................................................................................. 27 65 8
U nder 30 years ......................................................................................................................... 3 1 62 7
30- 49 years ............................................................................................................................. 21 75 4
50 and older ............................................................................................................................. 18 76 6
Republicans ............................................................................................................................... 15 8 1 4
D em ocrats ................................................................................................................................. 28 64 8
Independents ............................................................................................................................. 18 78 4

Following are the questions asked white parents to determine their attitudes
toward sending their children to integrated schools:

"Would you, yourself, have any objection to sending your children to a school
where a few of the children are black? Where half are black? Where more than half
of the children are black?"

The results show only 5 percent of white parents would object to sending their
children to a school where only a few of their fellow students were black. The figure
rises to 23 percent where one-half the students are black and to 55 percent where
more than half are black. These figures are similar in racial tolerance from a 1963
Gallup study.

Here are the results:
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INTEGRATED SCHOOLS
fin pecenJl

Rest of
anite South United
parentsStaes

Muld object to sending children to srchoots where:
A few children are black .............................................................................................. . ...... 5 5 5
One-half are black ..................................................................................................................... 23 27 22
M ore than one-half are black .................................................................................................... 55 66 51
No ob jecti s ............................................................................................................................ 45 34 49

The findings reported today are based on in-person interviews with 1,549 adults,
18 and older, of whom 1,381 were white and 149 were black. The interviews were
conducted in more than 300 scientifically-selected localities across the nation during
the period Dec. 5-8, 1980.

For results based on the full sample, one can say with 95 percent confidence that
the error attributable to sampling and other random effects could be three percent-
age points in either direction. For results based on the white subsample, a 4 percent
margin of error should be allowed, for results based on the black subsample, a 10
percent margin of error should be allowed.

LOUIS HARRIS AND ASSOCIATES, INC.-A STUDY OF ATTITUDES TOWARD RACIAL AND
RELIGIOUS MINORITIES AND TOWARD WOMEN

A Louis Harris poll for the National Conference of Christians and Jews found
that whites are far more tolerant of integration than they were in 1963, less given
to racial stereotyping and ready to accept wide-ranging affirmative-action programs.
Thirty-five percent of the whites surveyed said they favored "full racial integra-
tion,' and another 42 percent favored integration in "some areas." Only 14 percent
of whites said they would be upset if blacks moved into their neighborhoods,
compared with 33 percent in 1963; 54 percent said they would not mind at all.

On school busing for racial integration 85 percent of whites still oppose busing (as
do 43 percent of blacks) but the study found that 56 percent of white parents whose
children have been bused consider the experience "very satisfactory." And 39 per-
cent of white parents said there were no complaints from their children. "The irony
of busing to achieve racial balance," the study concludes, "is that rarely has there
been a case where so many have been opposed to an idea which appears not to work
badly at all when put into practice."

Of course, the one issue which has stirred up the most visible controversy in race
relations over the past decade centers on public education, particularly the en-
flamed question of busing children to achieve racial balance in. the schools. On the
surface, support for such busing has simply not caught on in America. By a narrow
43-42 percent, a plurality of blacks now oppose busing, a turnaround from the 50-30
percent margin they favored it by back in 1963. Among whites, an overwhelming
85-9 percent majority also oppose busing, not significantly different from the con-
sistent opposition of whites to busing since the idea was first launched in the 1960's.

However, the evidence from those parents whose children have been bused is not
nearly as negative or the predisposition to oppose this solution to integration in
education would indicate. Among blacks, 35 percent nationwide report that a child
in their family has been bused. In the South, fully 46 percent of black families have
had this busing experience. Among whites, a much lower 10 percent report children
in their families have been bused.

Yet, when both blacks and whites whose children have been the objects of the
busing experiment are asked how it all worked out, the results do not indicate
widespread outrage or trouble:

REACTION OF BLACK AND WHITE PARENTS WHOSE CHILDREN HAVE BEEN BUSED FOR
RACIAL BALANCE (BASE: CHILDREN HAVE BEEN BUSED)

Question. How did the busing of children in your family to go to school with
white/black children work out-very satisfactory, only partly satisfactory, or not
satisfactory?

)
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[in percent]

Ks Whitles

Very satisfactory .................................................................................................................................................. 63 56
Partly satisfactory ................................................................................................................................................ 25 23
Not satisfactory .................................................................................................................................................... 8 16
No t sure ............................................................................................................................................................... 4 5

Basically, roughly 6 in 10 families report a "very satisfactory" experience for
their children in their busing to achieve racial balance, with 8 in 10 expressing a
positive reaction overall. Put another way, no more than 8 percent of the blacks and
16 percent of the whites feel that having their children bused has not been a
satisfactory experience.

As the following table indicates, both blacks and whites report remarkably paral-
lel reasons for their views about the busing experiment:

REASONS BLACKS AND WHITES GIVE FOR FINDING THEIR BUSING EXPERIENCE
SATISFACTORY OR NOT (BASE: CHILDREN HAVE BEEN BUSED)

Question. Why do you feel that way about the busing of children in your family?

[In percent]

Blacks Whites

Why satisfactory:
No problems, no com plaints from children .................................................................................................. 28 39
Children learn m ore, better school .............................................................................................................. 19 4
Children learn to live w ith each other ........................................................................................................ 16 16
No fighting or trouble ................................................................................................................................. 9 8
C hildren happy ............................................................................................................................................ 6 2
Convenient for parent, bus picks right up .................................................................................................. 5 3
Have to be bused under the law ................................................................................................................ 3 . 3
No problem s with teachers/drivers ............................................................................................................. 3 1
Parents of both races working together ..................................................................................................... 1 4

Why not satisfactory:
D istance too far .......................................................................................................................................... 8 12
Been trouble, fighting ................................................................................................................................. 8 9
Bus late, overcrow ded ................................................................................................................................ 5 3
Som e students unhappy .............................................................................................................................. 3 3
Have school nearby, foolish to go distance ................................................................................................. 1 3
Just don't like the idea ............................................................................................................................... 1 6
Should leave blacks alone ............................................................................................................. ..........

Note Some peoe volunteered more than one answer, so colums add to more than 100 percent.

The litany of no real complaints from the children who have been bused, the
ability of white and black children to get along, and the relatively small minority
who report fighting and trouble all add up to a quite different picture of how busing
has in fact worked out than one might have drawn from the confrontation cases
which have received so much attention in the media.

OBSERVATION

The irony of busing to achieve racial balance is that rarely has there been a case
where so many have been opposed to an idea, which appears not to work badly at
all when put into practice, at least from the testimony of families who have lived
through the experience. While it is obvious that there are whites who are still
emotionally disturbed at the whole idea, there are incidents of outbreaks of trouble,
there are whites who think the distances are too far to travel, and people would
never have opted for the experiment in the first place; nontheless the almost
automatic claim that "busing is a disaster" simply will not hold in the face of the
facts from this study. And, among blacks, there is a clear sense that their children
are going to better schools, which was the basic intent of the courts in ordering
busing in the first place.
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The bedrock reason given for having black and white children go to school
together is that black children would do better in school if they attend integrated
schools. When asked, blacks feel that black children would do better in such schools
by a margin of 62-7 percent, with 25 percent saying they would do about the same
as they do now. Among whites, 49 percent acknowledge that black children would
do better in integrated schools, only 11 percent worse, and 32 percent no real
difference. Significantly, the number of whites who feel that blacks would do better
going to school with whites has risen from 28 percent to 49 percent since 1966. Thus,
71 percent of all blacks say they would either like to see their children go to school
with whites or that they already do (13 percent say it is happening now). This 71
percent number has not changed in 15 years (70 percent in 1963).

Among whites, the problem is cast in somewhat different terms. The charge has
been made repeatedly that white children would suffer if they attended school with
blacks, that the black children would hold back the whites. However, when asked
about this, by 67-26 percent, a solid majority of whites deny their children would
suffer. The number who worry about this problem among white parents has gone up
from 19 percent to 26 percent since 1963, but the two-thirds majority who feel this is
not the case has not changed much.

When asked directly if they would like to see the children in their family go to
school with blacks, only 14 percent of whites object.. ..
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RESEARCH, POLITICS AND THE
ANTIBUSING DEBATE

GARY ORFIELD*

INTRODUCTION

A generation of national struggle over school desegregation policy has
shown that the only thing that is worse for social science than being ignored
altogether is being taken too seriously too soon. The original Brown case went
to the Supreme Court accompanied by a brief by dozens of prominent social
scientists affirming the damaging character of segregation. The South pre-
sented its own social science evidence against desegregation.' Although the
Supreme Court made only passing reference to social science in its 1954 deci-
sion 2 and none at all in the school decisions that followed, social scientists
claimed major credit for the victory, and Southern opponents based much of
their criticism on the claim that the Court had abandoned its proper role by
considering speculative academic social science research in place of law.

The controversy only deepened in the 1970s when some social scientists
began to attack the urban school desegregation orders of the federal courts.
Articles claiming that the unpopular busing policy produced no academic
gains for black children3 and accelerated white abandonment of city public
schools' received extraordinary national attention from the press and policy-
makers. Judges were confronted with social scientists testifying for diametri-
cally opposed policies, and bitterness among some leading researchers became
notorious.5 Some school districts even funded large-scale social science re-
search to prove that desegregation should not be implemented.6 School dis-
tricts and civil rights advocates have each developed a coterie of social scien-
tists who regularly appear as witnesses and consultants in school desegregation
litigation.

* Associate Professor, Political Science Dept., University of Illinois. After this article was
drafted, the author had the opportunity to try out some of the ideas proposed here while serving
as chairman of the Illinois Office of Education's Technical Assistance Committee on the Chicago
Desegregation Plan and as a court-appointed expert in the Los Angeles school desegregation
case.

1. ARGUMENT 60-61 (L. Friedman ed. 1969).
2. Brown v. Board of Educ., 347 U.S. 483, 494 at n.I 1 (1954).
3. See, e.g., Armor, The Evidence on Buing, 28 PuB. INTEREST 90 (1972).
4. See, e.g., J. COLEMAN, S. KELLY & J. MOORE, TRENDS IN SCHOOL INTEGRATION, 1968-73

(Aug. 1978) (Urban Institute Paper No. 722-03-01) (hereinafter cited as J. COLEMAN).
5. See Pettigrew, Useem, Normand & Smith, Busing: A Review of "The Evidence," 30 Pus.

INTEREST 88 (1973); Armor, The Double Double Standard: a Reply, 30 Pus. INTEREST 119 (1973).
6. See the discussion of the Los Angeles and St. Louis studies, infra.
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This public attention has been a new experience for social scientists who
have traditionally received little notoriety compared to celebrities in science
economics, law, and other professions. Authors of relatively modest articles on
school busing have sometimes found themselves at the center of a national
media barrage and deluged with invitations to make cosmic statements on the
future of cities they have never visited.

The attention, however, has served to highlight and even intensify internal
divisions within the scholarly community, both on methodology and analytic
assumptions. Moreover, a series of emotional disagreements has surfaced
about the role scholars should play in public disputes about the future of
American race relations. These problems have been magnified by mass media
coverage, which has often selectively and inaccurately reported the scholarly
disputes, and hopelessly muddled the difference between the empirical find-
ings of a given scholar and the political judgments he may reach as a citizen.
Of course, scholars themselves sometimes blur this distinction.

The involvement of scholars in school desegregation cases has created
deep fissures within the universities, and between the academic world and
civil rights leaders, public officials, and antibusing groups. Although most
school desegregation research is motivated by a desire to contribute to a better
understanding of racial problems and wise public policy, the transmission of
research findings has proved to be a difficult and even perilous process. The
effort has real costs, and there are serious questions about whether there have
been any compensating gains.

The fact remains that there is no satisfactory alternative to using the best
available social science data in developing remedies for segregation. Although
the social sciences may not always be relevant in determining whether city
school officials have violated constitutional requirements, they provide impor-
tant insights into the kind of school desegregation plan that is likely to work
best, which legal analysis alone cannot do. Although social science may not
always have the final answers on many issues, in a number of cases the re-
search findings are sufficiently clear and consistent to show that a particular
approach is more likely to work than another. The alternative to using social
science data and findings is to rely on the hunches and common sense of
judges and lawyers about very complex issues of urban demography, educa-
tional policy, and other fields in which they usually have no professional train-
ing and little knowledge of what has happened in other cities across the na-
tion.

There are a number of obstacles, however, to the effective use of social
science research. This article examines several aspects of the problem:

1. the selective perceptions of the research by the media and
policymakers;
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2. the way social science concepts reshape the character of the de-
segregation debate;

3. the deepening distrust of social scientists by civil rights leaders;
4. the contradictions between some research findings and the no-

tions about social reality embodied in current desegregation plans.

After examining these obstacles and problems, the article concludes with a
discussion of the needs of judges, administrators, and elected officials who
must make decisions and devise plans regardless of the academic conflicts and
confusions that persist in some areas of desegregation research.

I
SELECTIVE PERCEPTIONS OF THE RESEARCH: THE ROLE OF THE MEDIA

Most social science research is simply irrelevant to decisionmakers because
they do not know it exists. Generally, research appears only in obscure
scholarly journals or in mimeographed reports to federal agencies or private
foundations. Under such circumstances, the only possible impact is indirect:
the research can influence the work of other scholars in the field and of
technically-skilled journalists. Eventually it may be incorporated in more
widely read works.

A social science study may become highly visible either because of the
political clout of its sponsor or because of the apparently novel or newsworthy
character of its principal findings. Occasionally the reputation of the inves-
tigator may also be responsible for its receiving public attention. Some of the
most influential research studies have been sponsored by government agencies
and a handful of the largest foundations, which actively have used the results
to promote particular policies.

The federal government has sponsored only one large-scale study of
school desegregation, the 1966 report Equality of Educational Opportunity (the
Coleman Report).' This study, produced by a team of academic researchers
working closely with the United States Office of Education, has helped to
shape both the research agenda and the debate over desegregation policy.
Innumerable studies have reanalyzed and reinterpreted the Coleman data.
The U.S. Commission on Civil Rights drew heavily on the data for its influen-
tial 1967 report, Racial Isolation in the Public Schools.'

Though the Coleman Report initially received little media attention, it had a
profound effect on academic thinking about desegregation. By the late 1960s,
its basic conclusions were broadly accepted by experts and had begun to in-

7. EQUALITY OF EDUCATIONAL OPPORTUNITY (1966) [hereinafter cited as the COLEMAN RE-
PORT].

8. 2 U.S. COMM'N ON CIVIL RIGHTS, RACIAL ISOLATION IN THE PUBLIC SCHOOLS (1967).
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fluence policy. Although some critics pointed to significant methodological
problems in the report,9 it was such an advance over previous research that
these questions were not seriously examined for some time.

The major policy conclusions of the Coleman Report were:

1. School desegregation produces an educational gain for black chil-
dren not because of contact with whites but because it is an in-
direct way to put many poor children from families with weak
educational backgrounds in classes where the pace and the expec-
tations are set by a majority of children from more privileged
backgrounds;

2. The positive impact is relatively small in any case, still leaving a
substantial achievement gap between white and minority children;

3. Schools are more important for poor children, while the home
background is more decisive for white middle-class children; de-
segregation has no impact on the achievement of white middle-
class children;

4. Compensatory education is probably a futile strategy, since the
level of spending on schools is not significantly related to the
achievement of children.

The Coleman Report had surprisingly little influence on school desegrega-
tion litigation. Although Hobson v. Hansen,'0 one of the first urban school de-
segregation decisions, drew on the report, the precedent-setting urban school
desegregation cases were based on more traditional legal reasoning. The Su-
preme Court's rulings on citywide desegregation in the mid-seventies made no
reference to sociological data." The research findings of the Coleman Report,
however, provided a rationale for the arguments of desegregation supporters
opposing the wave of angry political criticism triggered by the systemwide
busing plans approved by the Supreme Court. When Congress first consid-
ered legislation restraining the courts, for example, Professor Coleman was an

9. See, e.g., Bowles & Levin, The Deteminants of Scholastic Achievement--An Appraisal of Some Re-
cent Evidence, 3J. OF HUMAN RESOURCES 3 (1968).

10. Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967), affid sub nom,, Smuch v. Hobson, 408
F.2d 175 (D.C. Cir. 1969).

11. See Keyes v. School Dist. No. 1, 413 U.S. 189 (1973); Swann v. Charlotte-Mecklenburg Bd.
of Educ., 402 U.S. 1 (1971).

Ironically, the Coleman Report may have had more impact on legal challenges to inequitable
school finance systems than to segregated school systems. In its 1973 decision upholding the con-
stitutionality of the system by which Texas distributed school funds, the Supreme Court cited C.
JENCKS, J. COLEMAN, E. CAMPBELL, C. HOBSON, J. MCPARTLAND, A. MooD, F. WEINFELD & R.
YORK, INEQUALIrY (1972), one of the most widely publicized interpretations of the Coeman data,
in support of its decision that federal courts should not interfere in state school financing
schemes. San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 43 n.86 (1973).

83-458 0 - 82 - 22
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important spokesman against the drastic restrictions being considered."2
Other scholars testifying before the widely publicized Mondale Committee
desegregation hearings also cited the Coleman Report. The U.S. Commission
on Civil Rights' Racial Isolation in the Public Schools' 4 report was widely circu-
lated among minority groups and educators. Although the Coleman Report
provided desegregation supporters with some useful ammunition, its major
premise-that class rather than race was the key factor-never penetrated the
public discussion.

The second study to become nationally visible was of a very different
character and had a decidedly negative impact on urban school desegregation
efforts. David Armor's article, "The Evidence on Busing," which was pub-
lished in mid-1972, instantly made the young Harvard researcher one of the
most publicized academics in the nation.' 5 In his article, Armor claimed that
the Supreme Court had favored integration initially because of the belief that
it would improve the education of black children.16 Armor, however, con-
cluded on the basis of his analysis of several projects undertaken by other
researchers, and the results obtained in his own study of a small, voluntary
plan in effect in metropolitan Boston, that the Court was wrong. Busing
plans, he said, were ineffective or even counterproductive, regardless of
whether the objective was to improve the achievement levels of blacks, the
educational or occupational aspiration levels of blacks, or relations between
the races.

Coming in the midst of an election-year struggle over antibusing legisla-
tion, at a time when the courts were considering plans for busing between
central cities and their suburbs, 7 this recantation by a Harvard professor who
had once worked for the U.S. Commission on Civil Rights received spectacu-
lar media coverage. Public Interest, the journal which published the article took
the unusual step of holding a prepublication press conference, resulting in
the article receiving headline coverage in the Washington Post and other major
newspapers. Within days, the article was cited on the floor of Congress, in ed-
itorials, and in political speeches as scientific evidence that busing was a

12. E.g., Equal Educational Opportunity, Pt. IA: Hearings Before Senate Select Comm. on Equal Edu-
cational Opportunity, 91st Cong., 2d Sess. 87-134 (April 21, 1970).

13. Hearings and reports of the Mondale Committee (The Senate Select Comm. on Equal
Educational Opportunity) during the 1970-72 period contain numerous references to the Coleman
Report.

14. 2 U.S. COMMON ON CIVIL RIGHTS, supra note 8.
15. Armor, supra note 3.
16. Id. at 91.
17. See, e.g., Bradley v. School Board, 338 F. Supp. 67 (E.D. Va.), rev'd, 462 F.2d 1058 (4th

Cir. 1972), affd by an equally divided Court, 412 U.S. 92 (1973) (the Richmond case); Bradley v.
Milliken, (E.D. Mich. Mar. 28, 1972) (unreported findings of fact and conclusions of law),
modified, 345 F. Supp. 914, affd, 484 F.2d 215 (6th Cir. 1973), rev'd and remanded, 418 U.S. 717
(1974) (the Detroit case).
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worthless concept. Armor himself became an important witness at congres-
sional hearings and in a number of school cases.' School districts sought,
unsuccessfully, to use his testimony to convince judges not to order busing."'

Armor's greatest impact was not on the academic world but on policymak-
ers and the mass media. Although his conclusions were hotly disputed by
other researchers, they entered the national repository of accepted wisdom.
Even those who did not know Armor's name and had never read his article
often cited its basic conclusion as if it were a scientific fact-something that
"research has shown." Rep. Podell (D-N.Y.), for instance, sac it as a reason to
support President Nixon's antibusing bill: "There is no satisfactory evidence
that busing aids the educational process. Most recent educational research
shows that in many cases busing hurts educational progress."' 0 Another
Northern Democrat, Rep. Veysey of Ohio, cited "reliable research studies like
the Armor report" as proof of busing's "adverse effect on the education chil-
dren receive.""

The concern was not limited to Congress but was shared by the public at
large. Media coverage indicating that there was scientific proof of educational
damage may well have reinforced and heightened concern among parents.
For example, a national survey conducted during the 1972 election period
showed that 27 percent of the public believed that test scores of white chil-
dren had "fallen sharply in desegregated schools." Only about one-third of
the public recognized that this claim was false." Even the leading social sci-
ence critics of busing had made no such charge-Armor, for example, had
found no adverse impact on white students from desegregation.' 3

Scholarly rebuttals of Armor's analysis received far less attention from the
media and policymakers. While there was significant coverage of the bitter-
ness and backbiting within the Harvard faculty over the issue, the response by
Thomas Pettigrew and several other scholars received far less substantive
media coverage and almost no attention in Congress. The timing of Armor's
article and its congruence with an emerging white consensus against busing
gave his brief and controversial treatment of the data a powerful and lasting
impact.

18. For example, Armor was the principal social science witness in support of President Nix-
on's antibusing legislation in 1972. Equal Educational Opportunities Act of 1972: Hearings before Se-
nate Comm. on Labor and Public Welfare, Subcomm. on Education, 92d Cong., 2d Sess. 1194-204 (Sept.
25, 1972) [hereinafter cited as Armor testimony].

19. See, e.g., Northcross v' Board of Educ., 466 F.2d 890, 894 & n.4 (6th Cir. 1972).
20. 118 CONG. Rc. 28864 (1972).
21. Id.
22. U.S. Comm. on Civil Rights, Public Knowledge and Busing Opposition (March 11, 1973)

(processed) (based on a survey conducted by Opinion Research Corporation).
23. Armor testimony, supra note 18, at 1196.
24. Pettigrew, Useem, Normand, & Smith, supra note 5.
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School desegregation research again made headlines in early 1975 when
Professor James Coleman delivered a paper at the annual meeting of the
American Educational Research Association on some preliminary results of an
analysis of the causes of "white flight." Coleman and his colleagues found a
statistical relationship between the implementation of school desegregation
plans and the rate of decline in white enrollment in the twenty-two largest
central city school districts.' 5 This paper, a highly tentative interpretation,
which included a number of speculative conclusions unrelated to the research,
began to influence national policy even before it was published later that year.
The impact of the paper increased when Coleman gave a series of wide-
ranging interviews, which were carried in major newspapers and on televi-
sion,6 Because of his academic stature and his previous notoriety from the
Coleman Report, Coleman's comments and speculations were treated as if they
were proven research findings. Although Coleman soon found himself in-
volved in an angry scholarly debate over his research methods and policy con-
clusions,'7 he began to file depositions in pending court cases, including the
Boston and Louisville cases, urging restraint on busing to avoid massive white
flight's More importantly, Coleman's views were widely accepted by members
of Congress, including those who had once been supporters of school
desegregation,29 and newspapers across the country saw the study as the re-
jection of busing by one of its most important academic exponents.

A thorough examination of the treatment of the Coleman study by the
most widely-read newspapers and weekly news magazines documented the
highly selective media perception of the scholarly dispute.30 The average pub-
lication carried three and one-half stories on the white flight issue as inter-
preted by Coleman. Although most other scholars who spoke iut on the issue
disagreed with either Coleman's methodology or his policy conclusions, 31 and
Coleman himself made major modifications in successive drafts of his paper,
85 percent of the news space devoted to the question uncritically reported
Coleman's initial assertions. More than two-fifths of the publications never

25. J. COLEMAN, supra note 4, at 39.
26. See, e.g., Busing Backfired, Nat'l Observer, June 7, 1975. at 1, col. 1.
27. See, e.g., SYMPOSIUM ON SCHOOL DESEGREGATION AND WHITE FLIGHT (1975) (Sponsored by

the Notre Dame Center for Civil Rights and the Center for National Policy Review).
28. See, e.g., Morgan v. Kerrigan, 530 F.2d 401, 420 n.29 (Ist Cir. 1976).
29. Senators Joseph Biden (D-Del.) and Thomas Eagleton (D-Mo.), for example, repeatedly

cited the white flight argument to justify their 1977 antibusing legislation. See, e.g., S. 1132, 95th
Cong., 1st Sess. (1977). See also Eagleson on Busing, St. Louis Post-Dispatch, July 24, 1977, § B, at
2, col. 4.

30. R. Weigel & J. Pappas, Social Science and the Media: Press Coverage of the "White Flight"
Controversy, at 8-10 (1977) (unpublished). See also Taylor, Benjes, & Wright, School Desegregation
and White Flight: The Role of the Courts, in SYMPOSIUM ON SCHOOL DESEGREGATION AND WHITE
FLIGHT, supra note 27, at 69.

31. Professors Weigel and Pappas examined 20 leading publications over a six-month period
in 1975.
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carried a story critical of the Coleman study, and only about one-eighth of the
articles reported any of the specific questions raised about Coleman's re-
search.as It is not surprising that Coleman's findings entered public debate as
a proven fact rather than as a tentative hypothesis.

Media treatment of new pronouncements by Coleman and Armor in 1978
continued the old pattern. An article by Coleman, based on a speech he had
given five months earlier33 and containing neither new research nor new
opinions, was published by the Chicago Tribune.3' It immediately became the
focus of widespread press coverage5 and was cited as "new" evidence by
editorials questioning extensive school desegregation plans.3 6 The Washington
Post's story on Coleman's views" was repeatedly cited in a Senate debate on
an antibusing issue to indicate that Coleman had new research findings that
supported the antibusing position.3 s

The publicity given to an unpublished study on white flight by David
Armor was even more remarkable. A draft article on white flight Armor had
prepared for delivery at a sociological meeting received major coverage in the
Los Angeles Times,3' in many other papers through the Associated Press wire
service, on the front page of the Washington Post, 40 and in a full-page story

32. R. Weigel & J. Pappas, supra note 30, at 8-10.
33. The speech was given in April at Henry Ford Community College in Dearborn, Michigan

and was basically a statement of Coleman's personal views on the value of integration, primarily
in improving the achievement of black children.

34. James S. Coleman, Can We Integrate Our Public SchooLs Without Busing? Chi. Tribune, Sept.
17, 1978, 12 (Perspective/Business), at 1, 5.

35. See, e.g., Lawrence Feinberg, Integration Benefits Discounted, Washington Post, Sept. 18,
1978, A, at 1, 5. The Coleman article was reprinted in the Chicago Sun-Times a little over a week
after it had appeared in the Tribune. James S. Coleman, False Beliefs About School Integration, Chi.
Sun-Times, Sept. 26, 1978, at 39.

36. Chi. Sun-Times, New Loo at Integration, Sept. 26, 1978, at 41; The Buses Roll, Wall St. J.,
Oct. 4, 1978, at 18.

37. Note 35 supra. Twenty-four members of the National Review Panel for School Desegrega-
tion Research protested inaccuracies in the news coverage and the failure to report other research
findings. See National Review Panel for Desegregation Research, Press Release, Desegregation
Has Worked, Expert Panel Says (September 29, 1978). In response, the Chicago Tribune published
an article by Robert Crain and Rita Mahard, summarizing their recent researchon the academic
effects of school desegregation. Robert L. Crain and Rita E. Mahard, How Integration Can Help
Black Students Achieve, Chi. Tribune, Oct. 8, 1978, 1 2 (Perspective/Business) at 1. See Crain &
Mahard, Desegregation and Black Achievement: A Review of the Research, 42 LAw & CONTEMP. PROD.,
Summer 1978, at 17.

The Washngton Post initially responded to the protest by running two paragraphs on an inside
page at the conclusion of a story about the extent to which blacks are attaining positions on
college faculties. Auerbach, Black College Staff Parity Seen Taking at Least 45 Years, Wash. Post,
Sept. 29, 1978, § A, at 7. Only after repeated requests did it run a response to the Coleman
coverage on its Op-Ed page on October 14, 1978. Willis D. Hawley and Betsy Levin, "Wayward"
Coverage of School Desegregation, Wash. Post, Oct. 14, 1978, § A, at 17.

38. 124 CONG. Rzc. S16300-16302 (daily ed. Sept. 27, 1978).
39. Oliver, Forced Busing Spurs Racial Isolation, Special from Los Angeles Times, in Chicago Sun-

Times, August 23, 1978.
40. Feinberg, Prince George's "White Flight" Seen Linked to Busing Order, Wash. Post, Sept. 25,

1978, 1 A, at 1, 7.
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in Time magazine.4" The Time coverage was highly favorable,42 criticizing
academics who had "kept busy stomping all over Coleman's findings" on white
flight. This new report by a "Harvard-trained" sociologist, the magazine an-
nounced, had produced "remarkably consistent" findings. Each of the articles
contained at least passing reference to some of the serious criticisms of Ar-
mor's work.43 Nonetheless, the coverage was inassive and wholly out of pro-
portion with that given to other published and unpublished studies of the
subject. Selective perception was again in operation.

It would be overstating the case, of course, to claim that these few promi-
nently discussed studies changed national policy. On the contrary, they may
have become so prominent because they reflected, and provided a rationale
for, a change in national policy that was already underway. To the extent that
university researchers are thought to be dispassionate scientists who are gen-
erally committed to objective truth, this selective perception of university-
related research findings may have helped to legitimize and camouflage a
general social and political movement away from the integrationist policies of
the sixties.

In view of the controversy surrounding desegregation policies and the ex-
traordinary public attention given to some of the extant research studies, it is
puzzling that the 1966 Coleman Report remains the only national assessment of
the effect of desegregation. Experts in the field, including Coleman himself,
have long conceded that the 1966 study was limited to a narrow range of
issues, hastily studied during a period before any major city had desegre-
gated." Although the need for more sophisticated information concerning
the desegregation process over time has been apparent for years, there has
been no major federal or private effort to find out what is actually happening
in desegregated schools.

Neither side in the, national debate over urban school desegregation has
pressed for basic research on this issue. One reason may be that both sides are
so certain of' the correctness of their positions that proof seems unnecessary
or even irrelevant. Although both the Nixon and Ford Administrations consis-

41. Forced Busing and White Flight, TIME, September 25, 1978, at 78.
42. Id. The Time report even adopted the "forced busing" rhetoric of desegregation oppo-

nents:
"(T]here is now considerable academic consensus that in large cities a significant linkage
exists between white flight and forced busing. The fact that sociologists show signs of
catching up with everybody else's common-sense observation should be reassuring."

During this same period a number of articles and reports on white flight by prominent scholars
including Reynolds Farley, Christine Rossell and others received very little national press atten.
tion. See, e.g., C. Rossell, Assessing the Unintended Impacts of Public Policy: School Desegrega-
tion and Resegregation (1978) (report prepared for the National Institute of Education); Rossell,
School DesegrTegation and Community Social Change, 42 LAw & CoNTrEMp. Paos., Summer 1978, at 133.

45. The Time article noted that Armor's treatment of demographic factors and his theory of
anticipatory white flight had been critized. Supra note 41.

44. See, e.g., ON EQUITY OF EDUCATIONAL OPPORTUNITY (F. Mosteller & D.P. Moynihan
eds. 1972).
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tently asserted that busing was damaging to education,4" and congressional
debates were filled with similar claims,4" leading opponents of school desegre-
gation have never called for a major research effort. In addition, when the
principal governmental proponent of urban school desegregation, the U.S.
Commission on Civil Rights, did launch a research enterprise, the project was
jettisoned before any data could be collected. The development of a com-
prehensive multi-year research strategy was funded by the Commission, but
after the report was released,'7 it was quietly shelved, in part because many
minority leaders had concluded that social scientists were hostile to desegrega-
tion.'6

More limited, but nonetheless significant, federal evaluations also have
been largely ignored, though they contain positive findings about the effects
of desegregation, a much more complex view of the changes that occur within
schools that undergo desegregation, and important ideas about improving the
desegregation process. A series of reports by the National Opinion Research
Center, the Educational Testing Service, and the Systems Development Cor-
poration analyzed changes over a period of years in a number of individual
classrooms and schools that have been desegregated. The findings of these
exploratory studies all point toward broadly similar requirements for success-
ful desegregation: effective leadership by the principal, staff training pro-
grams, rules that students see as fair, and explicit efforts to teach students
about historical and contemporary American racial and ethnic relationships.4"
Though these studies were substantial research undertakings and produced
significant findings, most were never discussed by the media and never en-
tered the policy debate. Many of those undertaken for HEW were not even
published.

Even a very brief review of a decade of scholarly investigations of the
effects of school desegregation demonstrates that there is little relationship
between the merit of a study and its visibility and influence on policy.
Policymakers share the normal human tendency to heed research findings

45. Statement About Desegregation of Elementary and Secondary Schools, 1970 Pus. PAPERS
304, 307.

46. Notes 20-21 supra & accompanying text.
47. R. CRAIN, D. ARmOR, F. CHRISTEN, N. KING, M. McLAUGHLIN, G. SUMNER, M. THOMAS, &

J. VANECKO, DESIGN FOR A NATIONAL LONGITUDINAL STUDY OF SCHOOL DESEGREGATION (Rand No.
1516, Sept. 1974).

48. See pp. [14-15] infra.
49. 1-2 NATIONAL OPINION RESEARCH CENTER, SOUTHERN SCHOOLS: AN EVALUATION OF THE

EMERGENCY SCHOOL ASSISTANCE PROGRAM AND OF SCHOOL DESEGREGATION (1973); G. Forehand,
M. Ragosta, & D. Rock, Conditions and Processes of Effective School Desegregation (1976) (Final
Report of research undertaken by contract with the Dept. of Health, Educ., & Welfare); System
Development Corp., The Third Year of Emergency School Aid Act (ESAA) Implementation
(1977) (Report of Research undertaken by contract with the Office of Education). See aso Orfield,
How to Make Desegregation Work: The Adaptation of Schools to their Newly-Integrated Student Bodies, 39
LAw & CoNTEMP. Piton., Spring 1975, at 314.
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that agree with their perceptions. With the exception of a few specialized
journalists, the press continues to cover researchers "not for saying what is
true but for saying what is startling."50

11

TRANSFORMATION OF THE DESEGREGATION DEBATE:
RESEARCH AS A SOURCE OF NEW PARADIGMS

Though research on school desegregation is still at a relatively primitive
stage, social science concepts from the academic community have helped
transform the way we speak about and view the desegregation process. In
Brown v. Board of Education," the Supreme Court devoted only one footnote
to social science research. 2 Its decision spoke not of test scores but of the
damage to the "hearts and minds" of black children forced to attend segre-
gated schools.53 And since 1954, the school desegregation decisions have not
referred to social science research." The task, as the Court has seen it, is to
eliminate the evil of officially imposed segregation of black and Hispanic chil-
dren. The appropriate remedy for this constitutional violation is desegrega-
tion. 55

Confronted with the problem of measuring whether desegregation
"worked," social scientists began to reshape the issue, often without any con-
scious intent. School districts and governmental agencies naturally turned to
educational researchers for immediate answers and educational researchers
naturally took up their most frequently used instruments, standardized
achievement tests. Though such tests were themselves highly controversial, the
technology of testing was highly developed, familiar, and easy to use. These
tests were usually administered in the fall and the spring of a single school
year, often the first and most difficult year of an unplanned transition to
desegregation.

The choice of achievement test measures set a standard for success and
for "failure" of desegregation. It rested on an assumption not found in the
Brown case-that desegregation could only be justified on the basis of strong
educational gains that presumably would arise merely by placing minority and
white children in the same classroom. Armor took this one step further, by
establishing his own standard-the elimination of the entire yearly increase in

50. Crain, Why Academic Research Fails To Be Useful, 84 ScH. REv. 337 (1976).
51. 347 U.S. 483 (1954).
52. Id. at 494, n. 11.
53. Id. at 494.
54. See, e.g., Keyes v. School Dist. No. 1, 413 U.S. 189 (1973); Swann v. Charlotte-Mecklen-

burg Bd. of Educ., 402 U.S. 1 (1971).
55. But see Yudof, School Desegregation: Legal Realism, Reasoned Elaboration, and Social Science

Research in the Supreme Court, 42 LAw & CONTEMP. PROD., Autumn 1978, at 57, arguing that, in
the more recent cases, the Court, or at least some of its members, has adopted the position that
"nondiscrimination" rather than integration through busing of pupils is the appropriate remedy.
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the gap between average white and black achievement scores.56 Where this
standard-a standard that no educational reform had achieved-was not at-
tained, desegregation was deemed a failure. Use of this unrealistically high
standard led to the conclusion that busing-indeed, desegregation in gen-
eral-had failed. The Supreme Court, Armor determined, had been wrong.

The white flight research has once again transformed the way the school
desegregation issue is viewed. Now neither desegregation itself nor test score
gains are sufficient to support a systemwide plan. If the rate of white subur-
banization increases during the transition year-that is, the first year in which
the desegregation plan is implemented--desegregation is often described as a
failure. The initial problem of racial segregation, viewed from the perspective
of minority children, has been reformulated as a problem of urban neighbor-
hood stability, viewed from the perspective of the central city white. The pol-
icy recommendation Coleman derived from his white flight study 7 calls for
very limited or voluntary desegregation. Although the federal government
had once been hailed by Northern intellectuals for forcing desegregation in
Little Rock in 1958 in spite of local resistance,"8 the new mode of analysis
made local resistance a justification for inaction. For example, in pending
cases in St. Louis, 5 9 Los Angeles, 0 San Diego,6' and elsewhere school districts
placed heavy emphasis on specially commissioned social science research and
testimony concerning white flight to support their contention that desegrega-
tion should be strictly limited. 6

56. Studies have shown that while the average minority pupil scores lower than the average
white pupil on achievement tests at every grade level, the gap between the two groups increases
rather than decreases with more years of schooling. For example, blacks in the metropolitan
Northeast are 1.6 years behind whites in the same region at 6th grade, 2.4 years behind at 9th
grade, and 3.3 years behind at 12th grade. COLEMAN REPORT, supra note 7, at 21.

57. J. COLEMAN, supra note 4.
58. Cooper v. Aaron, 358 U.S. 1 (1958).
59. A special survey was commissioned by the Board of Education of St. Louis. One unusual

feature of the survey was that the pollsters were provided with copies of a letter from the mayor
urging citizens to cooperate as part of the survey. The study was conducted by the St. Louis Re-
search Group, Inc. Population and Desegregation: City of St. Louis (September 23, 1977) (un-
published report).

60. The Los Angeles telephone survey of possible white flight was directed by David Armor
and conducted by Marylander Marketing Research. See Marylander Marketing Research, note 171
infra. In Crawford v. Board of Education, the results, accompanied by declarations by several social
scientists, were offered as'evidence. See, e.g., Continued Deposition of David J. Armor, Crawford
v. Board of Educ., No. C 822 854 (Los Angeles County Super. Ct., June 6, 1977).

61. David Armor conducted research and testified for the school board in the San Diego case
on the white flight issue. His research is cited in Armor, White Flight, Demographic Transition,
and the Future of School Desegregation (Aug. 1978) (paper presented at the American Sociologi-
cal Association Meetings, San Francisco, California).

62. Although the question whether courts should consider the phenomenon of "white flight"
in shaping a desegregation remedy has surfaced in several lower court cases, the Supreme Court
has not yet directly confronted the issue. See discussion in Levin & Moise, School Desegregation
Litigation in the Seventies and the Use of Social Science Etidence: An Annotated Guide, 39 LAW & CON-
TEMP. PROB., Winter 1975, at 50, 93-98.
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As the language of the research community has come to displace the lan-
guage of the court decisions, we have begun to talk about desegregation in a
strange way: discussion centers on demographic change rates, test score
standard deviations, and indices of self-concept. Rarely is desegregation dis-
cussed as an important end in itself or even as the appropriate remedy for the
deliberate violation of constitutional rights.

111

SOCIAL SCIENTISTS AS THE ENEMY:

THE PERSPECTIVE OF CIVIL RIGHTS LEADERS

From World War II until the mid-sixties, civil rights leaders believed they
had important allies in the universities who provided both intellectual support
for the movement and volunteers for direct action. No leading scholar at-
tacked the goal of integration. During the early seventies, however, civil rights
groups discovered that the involvement of social scientists in both the judicial
and legislative process was a double-edged sword that seemed- to cut more
powerfully against desegregation than it ever had against segregation. The
research findings of Professors Armor and Coleman were cited in support of
efforts to resist desegregation. Daniel P. Moynihan's Labor Department study,
The Negro Family, seemed to blame the problems of society on the weakness of
the black family.63 Even the old issue of genetic inferiority was reawakened in
the widely-discussed writings of Arthur Jensen. 64 Civil rights leaders who had
been disappointed by the backlash against affirmative action on campus
feared a revival of turn-of-the-century "scientific racism."65

The crisis produced searing attacks on individual social scientists by prom-
inent civil rights leaders and a deepening distrust of the entire research en-
terprise. Coleman's white flight paper,"6 for example, generated repeated de-
nunciations by the NAACP and such leading black scholars as Kenneth B.
Clark and Robert Green. 67 Constitutional rights, they insisted, must not de-
pend upon the particular approach to the use of the regression equations in
fashion in any given year or the current racial mood in academe. A basic
mistrust grew.

63. U.S. LABOR DEP'T, THE NEGRO FAMILY: THE CASE FOR NATIONAL ACTION (1967). For a
critique of this study, see L. RAINWATER & W.L. YANCEY, THE MOYNIHAN REPORT AND THE POLI-
TICS OF CONTROVERSY (1967).

64. Jensen, How Much Can We Boost IQ and Scholastic Achievement?, 39 HARV. EDUC. REV. I
(1969).65. The development of theories of black inferiority by leading social theorists helped to jus-
tify the disenfranchisement of Southern blacks and the ending of Reconstruction era civil rights
protections in the late nineteenth and early twentieth centuries. See generaly THE DEVELOPMENT
OF SEGREGATIONIST THOUGHT (1. Newby ed. 1968).

66. J. COLEMAN, supra note 4.
67. N.Y. Times, June 25, 1975, at 49, col. 1; id., July 3, 1975, at 23, col. 1; Wash. Post, July 1,

1975, 1 C. at 1, col. 6.
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As long as the decisions of the federal courts continued to require substan-
tial desegregation in urban school districts, the strategy of civil rights groups
was to treat research as irrelevant while denouncing researchers who recom-
mended less integration. In the 1974-77 period, however, when the Supreme
Court moved to severely constrain the possibility of effective and lasting de-
segregation in many urban centers, the strategy became less viable. The Su-
preme Court's decisions in the Detroit,"s Pasadena,"9 and Dayton". cases
showed that the Court had begun to accept a number of propositions about
the nature of urban racial change that precluded significant desegregation in
many cities. Research on these propositions 'has thus become a matter of
urgency if civil rights lawyers are to avoid erosion of existing legal principles.
At a time when their opponents are actively using and even financing re-
search that supports their position against desegregation, continued opposi-
tion to social science research among integrationists leaves the field to the
critics.

IV
THE RELATIONSHIP BETWEEN RESEARCH AND POLICYMAKERS' ASsuMPTIONS

ABOUT SOCIETY AND RACIAL CHANGE

A. The Role of Politics

Since 1972, the political intensity of the busing issue has declined and few
new plans have been implemented, yet the assumptions of researchers critical
of busing have become more widely accepted. Busing was not a major issue in
the 1976 election. Yet even though the external pressures had eased, support
for desegregation efforts continued to shrink.

The political character of the issue changed because desegregation had
become routine in much of the South and relatively little was undertaken
in the North. The 1972 election took place in the midst of the South's first
year of large-scale busing,71 also a period when lower federal courts were
ordering metropolitan desegregation. 2 Four years later the antibusing
groups had disbanded in most of the South, and public attention had
turned to new issues. By 1975, the Supreme Court had ruled against
metropolitan desegregation except in very special circumstances."s Only one

68. Milliken v. Bradley, 418 U.S. 717 (1974).
69. Pasadena City Bd. of Educ. v. Spangler, 423 U.S. 1335 (1975).
70. Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406 (1977).
71. There were far more urban desegregation orders'in 1971 and 1972 than in any year since

because it was then a relatively simple matter for civil rights lawyers to file motions to update
existing desegregation orders in the South to meet the new Supreme Court standards articulated
in Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971).

72. Note 17 supra.
73. See Evans v. Buchanan, 423 U.S. 963 (1975) (summary affirmance); Milliken v. Bradley,

418 U.S. 717 (1974).
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or two Northern cities were desegregating each year.74
Each federal court order seemed to stimulate a new round of antibusing

legislation in Congress. The Detroit litigation 5 led to the proposal of amend-
ments by several Michigan Congressmen and Senator Robert Giffin (R-
Mich.),/ and the Boston litigation7" triggered proposals by Representative Joe
Moakley (D-Mass.). 78 The St. Louis 7 and Kansas City, Missouri8" litigation
brought Senator Thomas Eagleton into the lists, and the Wilmington strug-
gle81 changed the stance of a previously supportive senator, Joseph Biden."
Biden led the 1975 Senate struggle to end the authority of the U.S. Depart-
ment of' Health, Education, and Welfare to require suburban school desegre-
gation through busing83 and joined with Eagleton in sponsoring 1977 legisla-
tion 8 even more drastically limiting the Department's powers. 85

Presidential candidates in 1976 sought some way either to defuse the
busing issue or to identify themselves with the antibusing position. President
Ford attacked the courts and asked Congress to enact a bill that would strictly
limit both the scope and duration of busing orders. 86 Ronald Reagan cam-
paigned for the GOP convention's platform and endorsed an antibusing
amendment to the Constitution."7

Yet the issue never became a major theme in any campaign because early
efforts to exploit it failed. Even in Bost( n, which had experienced the coun-
try's most severe recent polarization over the issue, Senator Henry Jackson's
widely advertised promises to fight "forced busing" were of little avail. Whites
for whom this was a "voting issue" were much more likely to vote for an
extremist candidate like George Wallace than for a liberal convert to the an-
tibusing wars. 88 Moreover, Jackson's identification with the issue exposed him

74. See 122 CONG. REc. S7398 (daily ed. May 18, 1976) (record of urban desegregation pre-
pared by U.S. Dep't of Justice).

75. Milliken v. Bradley, 418 U.S. 717 (1974); Bradley v. Milliken, 484 F.2d 275 (6th Cir.
1973); Bradley v. Milliken, 345 F. Supp. 914 (E.D. Mich. 1972).

76. S. 179, 93rd Cong.. ist Sess. (1973); H.R. 41, 93rd Cong. Ist Sess. (1973).
77. Morgan v. Hennigan, 379 F. Supp. 410 (D. Mass. 1974), aff'd sub nora., Morgan v. Kerri-

gan, 509 F.2d 580 (lst Cir.), cert. denied, 421 U.S. 963 (1975).
78. H.R. 2392, 94th Cong., ist Sess. (1975).
79. United States v. Missouri, 363 F. Supp. 739 (E.D. Mo. 1973), enforced, 388 F. Supp. 1058

(E.D. Mo. 1975), affd in part, rev'd in part and remanded, 515 F.2d 1365 (8th Cir. 1975), modified
(E.D. Mo. 1975) (unreported), remanded, 523 F.2d 885 (8th Cir. 1975).

80. School Dist. v. Missouri, 438 F. Supp. 830 (1977), transferred, 460 F. Supp. 421 (1978), ap-
peal dismsed per curiam, 529 F.2d 493 (1979).

81. Evans v. Buchanan, 393 F. Supp. 428 (D. Del.), affd mem., 423 U.S. 963 (1975).
82. Wilmington Morning News, June 15, 1974; id., July 10, 1974.
83. S.J.Res. 119 94th Cong., 1st Sess. (1975). Opposition to busing of students (printed) (July

31, 1975).
84. Eagleton-Biden Amendment of 1977, Pub. L. No. 95-205, 91 Stat. 1460 (1977).
85. N.Y. Times, June 17, 1977, at 1, col. 3.
86. President's Message to Congress Transmitting the Proposed School Desegregation

Standards and Assistance Act of 1976, 12 WEEKLY COMP. OF PRES. Doc. 1080 (June 28, 1976).
87. GOP Platform Highlights, CONG. Q. 2296 (Weekly Rep., Aug. 21, 1976).
88. Wash. Post, March 1, 1976. 1 A, at 4, col. 5.
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to a biting counterattack in the crucial Florida primary where Jimmy Carter
accused Jackson of using an issue "which has connotations of racism."

Carter's own position on the issue was carefully crafted to reflect both the
unpopularity of the issue and its declining importance. Carter hailed the inte-
gration of Southern schools but said that he opposed large-scale busing, and
preferred voluntary plans and increased black control over segregated inner
city school systems. He promised, however, to enforce the law and oppose
efforts to amend the Constitution. The Democratic convention adopted a
statement that was only modestly more supportive, calling busing a 'judicial
tool of last resort."90 The platform called for active work on other ap-
proaches, including the use of magnet schools."1 President Carter avoided the
issue completely during his first year in office. The Justice Department
adopted a more positive attitude, but it neither initiated important new cases
nor pressed for the cross-district plans needed to accomplish integration in
many cities.'9

Pronouncements of candidates and government officials do much to set
the atmosphere within which desegregation plans are shaped. During the
mid-1970s their almost uniform opposition to busing convinced many that
busing itself was the problem. The consequence was a strong tendency to
propose plans requiring a minimum amount of busing.93 It was assumed that
minimizing busing would diminish opposition to desegregation and enhance
residential stability, although existing research provides no support for these
assumptions."

B. The Empirical Assumptions on which Desegregation Policies Are Based
Explicit or implicit assumptions about society and racial change underlie

the various desegregation policies that are put forward. Although policymak-
ers often claim that their assumptions are supported by research, their infor-
mation about existing research usually is derived through the selective screens
of the media and political debate. One can, however, identify the empirical

89. N.Y. Times, March 4, 1976, at 20, col. 1.
90. 122 CONG. REc. S 11580 (daily ed., July 2, 1976).
91. Id.
92. The Department did respond to the requests of federal judges in St. Louis and Cleveland

that it become a participant in pending litigation, but it did not initiate new urban cases. The
Department in the Carter Administration took a more supportive role than the Ford Administra-
tion Justice Department officials had in urging city-wide desegregation in the Dayton case. See
United States' Amicus Curiae brief No. 76-539, Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406
(1977).

93. In Corpus Christi, Texas, the school district reached the illogical extreme of requiring
"massive crosstown walking," assigning 10,000 students to schools up to 1.9 miles outside their
neighborhoods, without providing any transportation. Ozio, Corpus Christi, 15 INTEGRATED EDUC.,
Nov.-Dec., 1977, at 5.

94. But see Rossell, School Desegregation and Community Social Change, supra note 42 at 133.
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assumptions on which specific policy decisions rest and determine the extent
to which they are congruent with or in clear conflict with existing research
findings.

The desegregation plans submitted by school districts and the policies
promoted by Congress and the executive branch in recent years reflect the
following implicit assumptions about the desegregation process:

1. The amount of busing is the principal basis for resistance to de-
segregation; political controversy will be far less severe with less
busing;

2. Large-scale desegregation plans intensify white flight; limited plans
produce greater stability;

3. Voluntary procedures (particularly magnet school plans) can pro-
duce substantial integration;

4. One-way busing is an acceptable solution;
5. Desegregation plans that exclude the early grades are more effec-

tive;
6. Integration of faculties is a significant step even in the absence of

student integration;
7. Bilingual education programs meet the principal needs of His-

panic children and are more effective in ethnically isolated schools
or classrooms;

8. There are alternatives to integregation---e.g., community controlled
schools or compensatory education that may be more effective
than desegregation and are more acceptable to minority as well as
majority children.

In the last two years, some court-ordered plans have come to reflect the
same assumptions, implicitly eroding a series of constitutional requirements
that had been articulated in earlier cases.95

95. The Supreme Court's declaration in the Little Rock case, Cooper v. Aaron, 358 U.S. I
(1958), that public resistance could not be allowed to prevent the enforcement of constituttional
rights seems to militate against restricting the scope of desegregation in order to lessen the extent
of white flight. Restricting the scope of desegregation plans also appears to violate the mandate of
Green v. County School Bd., 391 U.S. 430 (1968), that school systems must eliminate racially
identifiable schools. Plans accepted by some courts fail to comply with the Supreme Court's
unanimous decision in Alexander v. Holmes County Bd. of Educ., 396 U.S. 1218 (1969), that
school districts be desegregated immediately once a violation was proven. Swann v. Charlotte-
Mecklenburg Bd. of Educ., 402 U.S. 1 (1971), which upheld systemwide busing where necessary
to disestablish a dual school system, and which held that the burden was on the school district to
demonstrate that one-race schools were not. "vestiges" of past de jure segregation, seems to be
ignored. The right of Hispanic children to be educated in a desegregated system, as articulated in
Keyes v. School Dist. No. 1, 413 U.S. 189 (1973), is often neglected in the establishment of eth-
nically isolated bilingual programs.



345

158 LAW AND CONTEMPORARY PROBLEMS [Vol. 42: No. 4

1. The Return to Freedom of Choice: The Magnet School Moement

In perhaps the most important decision since Brown, the Supreme Court
ruled in 1968 that merely offering black students "freedom of choice" to
transfer schools was not enough.9M To be acceptable, school desegregation
plans must actually uproot the system of separate schools.97 As a result of this
decision', substantial desegregation occurred in the South.

Ironically, a decade later a new variation of the "freedom of choice" plan
has become the favored approach to desegregation in cities across the coun-
try. The premise of the so-called magnet school plan is that black, Hispanic,
and white students can be attracted in sufficiently large numbers to desegre-
gated schools that offer special educational approaches to make compulsory
busing unnecessary. Magnet schools have become the centerpiece of school
desegregation plans in a number of the nation's largest districts-for example,
St. Louis, San Diego, Houston, Cincinnati, Chicago, Milwaukee, and Philadel-
phia. The magnet school plan is often presented to the community, the press
and the courts as an effective method of ending segregation. The fact that no
large urban district has ever been fully desegregated through the use of
magnet schools is ignored.

It is not surprising that local school authorities proposed the magnet
school idea and that local politicians hailed it, since this would mean no in-
voluntary busing of any children. The surprising thing, however, is the in-
creasingly serious way some courts have treated the issue. Congress further
heightened interest in this approach to desegregation by enacting a law pro-
viding funds for the development of magnet school programs.98 Although
nothing in the measure limited the right of the courts to order further de-
segregation, the congressional action did tend to reinforce the notion that
magnet schools were a serious alternative solution.

During 1977 virtually all of the large urban school desegregation cases on
the West Coast involved magnet school plans. The Pasadena school board in-
cluded magnet schools in its desegregation plan and appealed to have the
compulsory features of the federal court order dropped. The state court
judge in the San Diego case accepted a plan that provided that 3,000 of the
district's 120,000 children would be enrolled in integrated magnet schools.

96. Green v. County School Bd., 391 U.S. 430 (1968). The Court did not hold that a "free-
dom of choice" plan might in itself be unconstitutional, but stressed that such plans would not be
permitted where alternatives promisede] speedier and more effective conversion to a unitary,
nonracial school system" existed. Id. at 439, 440-41.

97. id. at 437-38.
98. Emergency School Aid Act of 1976, Pub. L. No. 94-482, 1 321(a)-(c), 90 Stat. 2216-17

(codified at 20 U.S.C. #1 1603, 1606, 1619 (1976); 122 CONG. REc. S5733 (daily ed., April 14,
1976). The bill was introduced by Ohio's Senator John Glenn, who was reacting to the fact that
five of the largest districts in his state were facing court ord,'rs to desegregate.
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Since some of the magnet schools were already in operation, the plan was to
involve only 1,100 additional transfers, less than I percent of the district's
enrollment. The remainder of the plan provided for the establishment of
specialized classes in which students from various schools could participate for
a portion of the school day. The district planned to bus a total of 900
additional children later in the school year to learning centers one day a week
for integrated classes in music and art."

Judge Louis Welsh, an elected judge who would have to run again for
office, accepted the school district's proposals, reserving judgment on whether
additional steps would be mandated if the voluntary plan failed. The court
order actually required that only four additional magnet schools be estab-
lished, offering curricula in government and law enforcement, schools teach-
ing foreign languages by the immersion method, and elementary schools em-
phasizing fundamentals.100 School desegregation experts for the state of
California ranked the chances for the success of this plan very low, noting
that "no city in the nation has met a court order to desegregate its schools by
using voluntary programs only."' 0'

Another California state judge, Paul Egly, accepted a magnet school plan
for the San Bernardino school system, which has a total enrollment of only
31,000 students. The city proposed to desegregate its fifteen most segregated
elementary schools by offering special magnet programs in each part of tow,.
In addition, there were to be two-week interracial visits between white and
minority schools. NAACP Attorney Nancy Reardan claimed that although the
voluntary programs might succeed in moving some black children out of
segregated schools, "no voluntary program in California" had brought white
volunteers in sufficient numbers to desegregate a ghetto or barrio school. She
also objected to the school district's definition of an integrated school as one
with an 80 percent white student body.' 0 '

' Although the Los Angeles School District's desegregation plan, which in-
volved little more than voluntary part-time busing of middle grade intermedi-
ate level students, had been rejected as inadequate by the California judge, 03

a program of magnet schools and voluntary transfers was the only plan in op-
eration in the fall of 1977, pending the development of a more extensive
desegregation plan. Two new, magnet schools had a voluntary enrollment of
700 children, desegregating about 0.1 percent of the district's students. The
voluntary transfer plan, long the city's only desegregation effort, attracted
18,500 students in 1977, about 3 percent of the district's students and a large

99. San Diego Union, Aug. 6, 1977.
100. Id.
101. Id., Aug. 25, 1977.
102. L.A. Times, Aug. 8, 1977. § 1, at 20, col. 4.
103. Crawford v. Board of Educ., 17 C.Sd 280, 551 P.2d 28 (1976).
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increase over the previous year.104 A more extensive plan to desegregate
grades four through eight was implemented in September 1978, after the
court rejected a purely voluntary approach.

Seattle is yet another major Western community that decided to rely ini-
tially on a voluntary approach. 105 The 59,000 student system, which had
never been under a court order to desegregate, opened classes in the fall of
1977 with approximately 4,000 children being bused to twenty-eight city
schools offering a variety of magnet programs, which were not necessarily
integrated with the regular classes in a given school. The sole integrated ex-
perience of some of the children was in the lunchroom.10 6 The Seattle school
board responded to the inadequacies of the approach by implementing a
mandatory plan in fall of 1978.

The principal desegregation effort in the Upper Midwest continues to re-
volve around the magnet school approach. The first two years of the Mil-
waukee desegregation plan relied almost completely on voluntary transfers by
minority children to schools with specialized curricula. 107 Even before the
court order, the district's superintendent of schools had been planning large
experiments of this type in the hope of retaining the system's middle class
white families. By the fall of 1977, out of a total enrollment of approximately
100,000, 14,000 children, nine-tenths of whom were black, were being bused
to magnet schools.108

Buffalo, New York-the only major system in the state of New York to
come under a federal court order-also relied on magnet schools. Judge John
T. Curtin accepted a plan for the establishment of eight new magnet schools
in lieu of a more extensive desegregation plan.10 The school district had pre-
viously closed ten schools and opened one magnet school.1"0

Reliance on magnet schools to desegregate occurred even in districts
where the practical obstacles to desegregation were relatively minor. For
example, in Chula Vista, California, where the busing of only 250 students
was required for desegregation, the district abandoned its agreement to de.
segregate when the federal government provided only half the $300,000 the
system had requested. Instead a limited magnet school program was adopted,

104. LA. Times, Sept. 21, 1977, f 2, at 1, col. 5.
105. In December 1977, the Seattle school authorities adopted a mandatory plan, recognizing

that a totally voluntary approach would fail. Seattle Times, Dec. 15, 1977, at 1; N.Y. Times, Jan.
3, 1978, at 1, col. 5.

106. Seattle Post-Intelligencer, Sept. 8, 1977, § A, at 5, col. 4.
107. Amos v. Board of School Directors, 408 F. Supp. 765 (E.D. Wis.), aff'd sub no.,

Armstrong v. Brennan, 539 F.2d 625 (7th Cir. 1976), vacated and remanded, 433 U.S. 672 (1977).
108. Milwaukee J., Aug. 14, 1977, § 2 at 1, col. 1; id., Sept. 6, 1977. Id., Sept. 13, 1977.
109. Arthur v. Nyquist, 415 F. Supp. 904 (W.D. N.Y. 1976), aff'd, 429 F. Supp. 206 (W.D.

N.Y. 1977), aff'd in part, rev'd and remanded in part, 573 F.2d 134 (2d Cir. 1978).
110. Buffalo Evening News, Aug. 10, 1977.

83-458 0 - 82 - 23
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which was designed to reach no more than a third of the students."'
Even the largest school systems resorted to magnet school solutions in spite

of the fact that the record had been highly disappointing to similar districts in
the past. Chicago, which had two magnet schools, responded to heavy pres-
sure from the Illinois State Board of Education with a first stage plan for
1977 that bused 700 children out of overcrowded ghetto schools. The city's
planning for future desegregation emphasized five more years of voluntary
efforts costing $50 million a year."' The Los Angeles plan' 13 remained par-
tially voluntary for the 1978-79 school year, though there was a provision for
limited mandatory desegregation in grades four to eight." 4

The popularity of magnet schools and other voluntary approaches grew
even as the research evidence on their failure to achieve desegregation be-
came increasingly unambiguous. Though negative research findings seem to
have a powerful impact in eroding support for remedies to segregation, nega-
tive evidence has no discernible impact on the belief that there are alternatives
to busing.

Perhaps the most important test of magnet schools was in Houston, where
the plan called for moving 5,000 students from their neighborhood schools to
magnet schools. It fell far short of its goal, however. In 1970, the school sys-
tem had developed a limited desegregation plan that was also a failure.
Schools enrolling almost 18,000 minority children but only 1,700 Anglos had
been paired. Under this plan, 6,000 Mexican American children were counted
as white. Four years later, the segregated nature of the eleven sets of paired
schools had significantly worsened, with only about 3 percent of the total re-
maining population in the "desegregated" schools being Anglo. 15 The failure
of this pairing plan and the need for further steps led to the development of
a very extensive magnet school approach. Thirty-four new programs were
implemented in 1975.and another eleven in 1976. When the program began,
3,167 students transferred, but a number of schools involved remained highly
segregated.""

Although Houston's desegregation plan had left the white population
virtually untouched, the city still suffered the rapid decline in Anglo enroll-
ment so characteristic of large cities, falling from 125,000 in 1970 to 83,000 in

111. San Diego Union, Aug. 4, 1977.
112. Chi. Daily News, Sept. 8, 1977, at 1. col. 2; Chi. Trib., Dec. 6, 1977, at 2, col.1
113. Discussed supra notes 103 and 104 and accompanying text.
114. Crawford v. Board of Educ., No. C 822, 854 (Super. Ct. of Cal., Feb. 7, 1978) (unpub-

lished minute order); Los Angeles City Board of Education, I Los Angeles Plan for Student Inte-
gration: Integrated Educational Excellence Through Choice (Mar. 12, 1979).

115. Campbell & Brandstetter, The Magnet School Plan in Houston, in THE FuTURE or Bio-
Crrv ScHooLS: DESEGREOATON POuCIES AND MAGNET ALTERNATIVES 124-38 (D. Levine & R.
Havighurst eds. 1977).

116. Id. at 137.
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1975.1' Critics of course attributed the "flight" of 42,000 students to de-
segregation, though there had been no busing plan and less than 2,000 white
children had ever been involved in involuntary pairing.

The record was similar in St. Louis. There the federal court initially had
permitted an out-of-court settlement that attempted to expand integration in
the city through voluntary transfers."'I Very few schools were desegregated
under the plan."19 Civil rights groups, with Justice Department support, sued
for further action."20

Magnet programs in other cities had records ranging from modest positive
to negligible consequences. In Cincinnati, which had made an ambitious mag-
net program the centerpiece of its plan, about one-sixth of the students were
enrolled in some kind of alternative school by fall 1975 and the level of
segregation in the city was slightly lowered. However, even under the most
optimistic projections of local school officials, six-tenths of the students would
remain outside the program.' The Chicago school system failed to attract
white students to its second highly publicized and highly expensive magnet
school. Flint, Michigan-a relatively small system heavily supported by the
Mott Foundation-succeeded in transferring two-fifths of its student enroll-
ment to magnet schools programs. Nevertheless, thirteen schools remained as
segregated as ever, with more than 90 percent black students."' Most of the
magnet schools in Dallas fell far short of their goals, with some remaining
"essentially one-race schools."'"2

Despite this record, when the long-delayed Philadelphia school desegrega-
tion case came to a head in the Pennsylvania state courts the magnet school
idea again was relied upon. After nine years of enforcement efforts by the
state Human Relations Commission and a favorable state supreme court rul-
ing,1 24 the state trial court held that the school district only need implement
its voluntary magnet school plan and granted the district another eighteen
months' delay to plan for further desegregation.'"s The superintendent, how-

117. Id. at 138.
118. Liddell v. St. Louis Bd. of Educ., 72C-100(i) (E.D. Mo.) (settled Dec. 24, 1975).
119. St. Louis Post-Dispatch, July 6, 1977, § A, at 3, col. 5.
120. The NAACP intervened pursuant to an order by the Court of Appeals for the Eighth

Circuit, Dec. 13, 1976, and the Justice Department intervened July 27, 1977. The District Court
for the Eastern District of Missouri held that the St. Louis School authorities had met the burden
of showing that they had not acted with segregative intent and that all parties were bound by the
prior settlement. Liddell v. Board of Educ., 469 F. Supp. 1304 (E.D. Mo., 1979).

121. Waldrip, Alkonmaive Programs in Cincinnati or "What Did You Learn on Me River Today?", in
THE FUTURE OF BiG-Crry SCHOOLS: DESEGREGATION POLICIES AND MAGNET ALTERNATIVES 95 (D.
Levine & R. Havighurst eds. 1977).

122. Grant, Flint, 15 INTEGRATED EDUC., Nov.-Dec. 1977, at 18.
123. Trombly, Dallas, 15 INTEGRATED EDUC., Nov.-Dec. 1977, at 20.
124. Pennsylvania Human Relations Comm'n v. School Dist., 23 Pa. Cmmw. Ct. 312, 352 A.2d

200 (1976).
125. Pennsylvania Hum. Rel. Comm'n v. School Dist., 30 Pa. Commw. Ct. 644, 374 A.2d 1014

(1977), af'd, 480 Pa. 398, 390 A.2d 1238 (1978).
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ever, announced that the school board probably would not have the necessary
money to implement even the voluntary plan, which state officials estimated
would integrate no more than 10 to 15 percent of the city's students."2

The magnet approach had been chosen in spite of Philadelphia's own
prior experience with seven magnet schools. Four of the seven magnet high
schools were at least 95 percent black. The only increase in integration had
occurred at the magnet school offering aerospace studies where an almost
all-white school had attracted about 5 percent more blacks. One magnet
school enrolling 3,200 pupils had a total of two white students.117

The evidence showed that magnet schools and other "freedom of choice"
procedures worked best when they were used not as a substitute for a compul-
sory plan but as a component of such a plan. When desegregation is inevita-
ble, the development of magnet school curricula can add an important
element of educational choice to the process. Boston children, who were re-
quired by court order to be bused,"ts were attracted in large numbers to the
special schools developed in the Phase II plan.' 2 ' Under a clear judicial man-
date to implement a compulsory reassignment plan in those schools that could
not be desegregated on a voluntary basis,"30 the Milwaukee school staff de-
veloped great interest in encouraging transfers. Without a framework requir-
ing a mandatory change, neither the school administration's interest in mak-
ing the program work nor the parents' interest in avoiding a forced reassign-
ment is brought into play.

2. One-Way Desegregation
Most magnet plans, particularly those in big cities, rely primarily on trans-

fers of minority children to schools in white or transition areas. Even when
there is mandatory reassignment, policymakers often try to minimize white
fears by closing minority schools and busing their students out to white areas.

This trend was evident in several plans adopted in 1977. The very limited
Kansas City, Kansas, plan closed a black school and bused 490 children to
other schools.' 3 ' In Fort Wayne, Indiana, three all-black neighborhood schools
were closed, and nearly 700 black children were sent elsewhere.18 Virtually
all of the thousand involarntary transfers as well as the great majority of vol-
untary changes in Milwaukee involved minority children. 3 3 The Portland,

126. Phil. J.-Herald, July 2, 1977.
127. Franklin, Magnet Schools Fail in Philadelphia, INTEGRATED EDUC., Nov.-Dec. 1977, at 95.
128. Morgan v. Hennigan, 379 F. Supp. 410 (D. Mass.), aff'd sub now., Morgan v. Kerrigan,

509 F.2d 580 (1st Cir. 1974), ct. denied, 421 U.S. 963 (1975).
129. Morgan v. Kerrigan, 401 F. Supp. 216, 246-48 (D. Mass. 1975).
130. Amos v. Board of School Directors, 408 F. Supp. 765 (E.D. Wis.), aff'd sub nom.,

Armstrong v. Brennan, 539 F.2d 625 (7th Cir. 1976), vacated and remanded, 433 U.S. 672 (1977).
131. Kansas City Times, Aug. 29, 1977, 1 A, at 4, col. 1.
132. Fort Wayne News-Sentinel, Sept. 7, 1977; Fort Wayne J.-Gazette, Sept. 7, 1977.
133. Milwaukee J., Aug. 14, 1977, 1 2 at I, col. I.
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Oregon, school superintendent rejected busing for white children but permit-
ted the busing of 2,700 minority children from their neighborhood schools."34
Superintendent Blanchard had proposed to avoid resegregation by-expanding
the number of minority students to be bused.1'" In Delaware, the State Board
of Education proposed to desegregate the entire Wilmington metropolitan
area using one-way busing of minority students, but this extreme proposal was
rejected by the federal court. 1 "6

There is no social science evidence to suggest that one-way desegregation
is superior, and such plans frequently generate overt opposition in parts of
the minority community. There was extensive criticism of such plans by the
minority communities in Milwaukee and Portland, for example, and black
groups filed a lawsuit in Fort Wayne, Indiana, to stop one-way busing. 3 7

Black parents strongly criticized a one-way plan in Joliet, llinois.1' The plans
were formulated not in response to evidence about the way to desegregate
most effectively but in response to evidence about what the white community
would accept. Polls showing whites more ready to accept one-way plans are
taken seriously.' 3' Research suggesting that the white fear of violence in
schools in black neighborhoods has no basis in fact is ignored. 40

3. Desegregating Everything but the Students

Under intense political pressures against school busing, much of the en-
forcement energy of the executive branch has focused in recent years on de-
segregating teachers while student segregation remains untouched. When
HEW began compliance reviews of the nation's largest cities in the early
seventies, it focused on the equality of school programs,' 4' the distribution of
faculty members by race, 42 and the provision of bilingual education programs
for students of limited English-speaking ability.43

134. Portland Oregonian,July 3, 1977, § B at 5, col. 1.
135. Id., July 27, 1977.
136. Evans v. Buchanan, 435 F. Supp. 832, 840 (D. Del. 1977).
137. Altevogt & Nusbaumer, Black Parents and Desegregation in Fort Wayne, 16 INTEGRATED

EDUC. 31 (July-Aug. 1978).
138. Chi. Tribune, Jan. 25, 1978. 5 1, at 3, col. 1.
139. See, e.g., L HARRIS, THE ANGUISH OF CHANGE 244-45 (1973); Schwartz & Schwartz, Con-

vergenee and Divergence in Political Orientations between Blacks and Whites: 1960.1973, 32 J. Soc.
Issues, Spring 1976, at 157.

140. See, e.g., Information prepared by Community Relations Service, U.S. Dep't of Justice, in
122 CONG. Rtc. S10708 (daily ed. June 26, 1976); U.S. COMM'N ON CIVIL RIGHTs, FULFILLING THE
LxrsrIR AND SPIRIT OF THE LAW: DESEGREGATION OF THE NATION'S SCHOOLS 145-46 (1976).

141. The lengthy initial HEW outline of the New York City review, for example, did not even
mention the segregation issue. G. ORFIELD,'MUST WE Bus? SEGREGATED SCHOOLS AND NATIONAL
POLICY 300 (1978).

142. In New York, the extensive faculty desegregation plan that resulted produced a political
uproar. Less attention was given to negotiation of similar plans in Chicago, Los Angeles, and
elsewhere.

143. A federal administrative law judge found Chicago in violation of bilingual education
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After federal district judge John Sirica found HEW guilty of failing to
enforce its own Title VI regulations, the agency was forced to initiate fund
cut-off proceedings against a number of major school districts based on the
violations disclosed in its investigations.' 44 Faced with the prospect of losing
federal aid, Chicago, New York City, and other school systems agreed to plans
to redistribute their teachers proportionately across all schools.' 45 Many other
districts agreed to similar requirements in order to be eligible for Emergency
School Aid Act (ESAA) funds.'"i

Faculty desegregation has long been recognized both by the courts 47 and
by many social scientists48 as a vital component of successful school desegre-
gation. Without ending faculty segregation, the racial identifiability of schools
would remain and students would lack role models of adult integration and
the opportunity to relate to adults of their own and other racial and ethnic
backgrounds.

There is no theory, however, to suggest that faculty desegregation in itself
has significant positive impacts. The identity of a school with virtually all His-
panic students, for instance, is not significantly changed by the arrival of a
few Anglo or black teachers. Nor is it clear that there will be any significant
impact when a few Hispanic teachers are assigned to work in an all-English-
language school. When student and teacher desegregation occur together, the
entire school is fundamentally reconstituted, providing an opportunity to de-
velop a new educational program responding to more diversified needs. Fac-
ulty desegregation without student desegregation produces a far more am-
biguous transformation, which may sometimes be counterproductive.

4. "Equal Opportunity" Through Segregation

Another example of policy development without any empirical basis is re-
flected in HEW's conclusion that the problem of Hispanic children was not
one of segregation but of language. Noting the low achievement scores of

requirements on February 15, 1977. Chicago responded by negotiating an extensive agreement to
avoid the loss of federal aid.

144. Brown v. Weinberger, 417 F. Supp. 1215 (D. D.C. 1976) (Northern and Western school
districts). See also Adams v. Califano, 430 F. Supp. 118 (D. D.C. 1977); Adams v. Weinberger, 430
F. Supp. 118 (D. D.C. 1977); Adams v. Richardson, 356 F. Supp. 92 (D. D.C. 1973) (Southern
school districts).

145. Chi. Tribune, Oct. 13, 1977, 1 1, at 1, col. 5; N.Y. Times, Oct. 3, 1977, at 27, col. 1.
146. Emergency School Aid Act of 1976, Pub. L No. 94-482, 1 321(a)-(c), 90 Stat. 2216-17

(codified at 20 U.S.C. if 1601-1619 (Supp. V 1975). The purpose of this act is to provide finan.
cial assistance to school districts to help them eliminate minority group segregaton and discrimi-
nation among students and faculty in public schools and to aid school children in overcoming the
educational disadvantages caused by minority group isolation.

147. Bradley v. School Bd., 382 U.S. 103 (1965).
148. See, e.g., Report of Dr. Thomas Pettigrew to the Superior Court of the State of California

for the County of Los Angeles in Crawford v. Board of Education, November 14, 1978, pp. 22-23.
Crawford v. Board of Educ., 17 C.3d 280, 551 P.2d 28 (1976).
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Hispanic children, HEW blamed English-language instruction, English-
language tests, and cultural bias in the curriculum. The appropriate remedy
was defined as implementation of a bilingual-bicultural school program. Al-
though there appeared to be no evidence that such programs would work and
although a large majority of Hispanic children knew sufficient English to
function in regular classrooms, HEW halted its investigations into segregated
schooling and required school systems to adopt the new educational ap-
proach.' 49 Scores of districts complied, often relying on federal bilingual pro-
gram funds to finance the changes.150 A recent study has found that these bi-
lingual programs are highly segregated and that project directors seldom
transfer children back to English-language classrooms after they have mas-
tered the English language.' 5 ' The first national evaluation of federal bilin-
gual programs, published in 1977, found no evidence that the programs im-
proved either academic achievement or attitudes toward school. There was
even some highly controversial evidence that children enrolled in bilingual
programs were less likely to improve their English language skills than chil-
dren for whom no program was provided.'15 Though the justification for the
displacement of desegregation by bilingual remedies was on the basis of edu-
cational needs, the movement proceeded without any initial evidence and
grew in spite of continued disappointing research results. The advantage of
this approach, however, was that it could be implemented with little visibility
or controversy since its impact was almost wholly limited to segregated minor-
ity communities.

5. Other Alternatives to Desegregation

The intense resistance to desegregation has stimulated a continuing search
for some other solution to the problems of discrimination in urban schools.
The solutions most frequently discussed in Congress and sometimes consid-
ered by the courts include additional resources for education in segregated
schools and more positions in school administration for nonwhites. Providing
additional resources to ghetto and barrio schools rather than integrating them
has been a strong and continuous theme. It is reflected in the largest federal
aid-to-education program, Title I of the Elementary and Secondary Education

149. For a full account of the development of HEW enforcement procedures, see G. ORFIELD,
supra note 141, ch. 7. 9. See also Roos, Bilingual Education: The Hispanic Response to Unequal Educa.
tional Opportunity, 42 LAw & CONTEMP. PRos., Autumn 1978, at 111.

150. N. EPSTEIN, LANGUAGE, ETHNICITY, AND THE SCHOOLS: POLICY ALTERNATIVES FOR
BILINGUAL-BICULTURAL EDUCATION 2, 14-15 (1977) (Institute for Educational Leadership).

151. AMERICAN INSTITUTES FOR RESEARCH, EVALUATION OF THE IMPACT OF ESEA TITLE VII
SPANISH/ENGLISH BILINGUAL EDUCATION PROGRAM (1977).

152. Id. at xxx-xxxi. Both the methodology used by this evaluation and the conclusions drawn
have been strongly criticized (see sources cited in Roos, supra note 149, at. i 1, n.64) and the
results must be regarded as very tentative. Nonetheless, there is no convincing evidence for the
contrary proposition.
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Act,153 which channels funds for compensatory and remedial programs to
schools with concentrations of poor children. President Nixon's 1972 legisla-
tive proposals offered aid to improve inner city schools as an explicit alterna-
tive to desegregation.' Legislative proposals to provide substantial funds to
these schools, however, have fared very badly on the floor of Congress.155

The emphasis on the compensatory program alternative occurred in spite
of research showing generally negative evaluations of their educational im-
pact.'"6 When HEW Secretary Richardson testified in behalf of the Adminis-
tration's bill in 1972, he indicated that there was evidence that desegregation
had a positive effect on achievement greater than or equal to that of compen-
satory programs, which the Nixon Administration proposed to substitute for
desegregation. 17 The negative evidence on compensatory programs was only
brought into the policy debate when President Nixon used such evidence to
justify his vetoes of education appropriations and when the Supreme Court
sought to justify its decision in Rodriguez refusing to overturn inequitable state
school finance systems.158 Policymakers insisted that compensatory programs
worked when desegregation was threatened, but contended that these pro-
grams were useless when redistribution was proposed.

Compensatory education as an alternative to desegregation is implicit in
the Supreme Court's second Miliken decision.159 Three years earlier, the
Court had rejected a metropolitan area desegregation plan as a remedy for
the de jure segregated school system of Detroit.'60 When the case was re-
manded to the federal district court, a very limited desegregation plan was
approved--one confined to the Detroit school district and involving the reas-

153. 20 U.S.C. § 241a (Supp. V 1975).
154. Special Message to the Congress on Equal Educational Opportunities and School Busing,

PuB. PAPERS 425-43 (March 17, 1972).
155. Congressional Research Service shows substantial declines, in constant-value dollars, in

the amounts appropriated for the major federal compensatory and desegregation programs be-
tween the early and mid-seventies. See SENATE COMM. ON HUMAN RESOURCES, 95TH CONG., IST
Srss., DESEGREGATION AND THE CrrIs-THE TRENDS AND POLICY CHOICE-S 39 (Comm. Print 1977)
(prepared by G. Orfield).

156. See T. Thomas & S. Pelavin, Patterns in ESEA Title I Reading Achievement (1976), for
summaries of much of the earlier research literature on this compensatory program. The first
major evidence that additional resources have little impact on achievement was in the 1966 Cole-
man Report.

157. Equal Educational Opportunitide Act of 1972: Hearings before Senate Comm. on Labor and Public
Welfare, Subcomm. on Education, 92d Cong., 2d Sess. 289 (1972) (testimony of HEW Sec. Elliot
Richardson).

158. San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 23-27 (1973).
159. Milliken v. Bradley, 433 U.S. 267 (1977).
160. Milliken v. Bradley, 418 U.S. 717 (1974). The district court had noted that "relief of

segregation in the public schools of the City of Detroit [could) not be accomplished within the
corporate geographical limits of the city." since the school population at that time was already
three-fourths black. Unreported findings of fact and conclusions of law (E.D. Mich. Mar. 28,
1972), quoted in Bradley v. Milliken, 484 F.2d 215, 244 (6th Cir. 1973).
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signment of only about a tenth of the district's pupils.1'' The district judge,
however, required the state government to finance various programs in re-
medial reading, counseling and career guidance, multi-ethnic topics, and staff
training."' The Supreme Court unanimously sustained this unusual order,'"
providing the first definitive judicial recognition of what has become increas-
ingly apparent in research on desegregation-that desegregation is a long
process requiring curricular and other educational changes to make it effec-
tive.' 4 Nevertheless, the practical effect of the Supreme Court's decisions in
the Miliken cases', first preventing any significant desegregation by prohibiting
a metropolitan area plan, and then providing money for compensatory educa-
tion programs, may be to push frustrated litigants toward the latter as an
alternative to desegregation rather than as a necessary component of desegre-
gation.

In the late sixties, the community control movement, which originated in
Harlem and Bedford-Stuyvesant in New York, attracted many who thought
that the problems of segregated schools could be solved by turning over the
schools to the black or Hispanic community, which would then run the
schools with minority administrators and teachers. In Atlanta, a "compromise"
was reached in which further efforts toward integration were abandoned in
exchange for the allocation of more administrative positions, including that of
superintendent, to blacks.'"3 A similar compromise was included in the Dallas
plan'6" and the issue has been raised in other cities.

The community control movement was widely studied. After an initial
burst of writing hailing the idea as a way out of the impasse of big city school
bureaucracies, studies indicated that the actual effect of community control in
New York was serious community conflict with no demonstrable educational
gains.167 Nor is there much evidence that minority teachers would be more

161.. 402 F. Supp. 1096 (E.D. Mich. 1975).
162. Discussed in Mi/ken H. 433 U.S. at 275. 276 & 294 n.2 (Powell, J., concurring).
163. See discussion of this decision in Yudof, supra note 55, at notes 214-226 and accompany-

ing text.
164. See, e.g., Orfield, How to Make Desegregation Work: The Adaptation of Schools to Their Newly-

Integrated Student Bodies, 39 LAw & CONTEMP. PRos., Spring 1975, at 315.
165. Calhoun v. Cook, 362 F. Supp. 1249 (N.D. Ga.), 487 F.2d 680 (5th Cir. 1973). See D.

Bell, Waiting on thMe Promise of Brown, 39 LAw & CONTEMP. PROD., Spring 1975, at 341, 358-59.
This plan was negotiated by Griffin Bell, Now Attorney General. It was strongly supported by

Andrew Young, and by Jimmy Carter (both as governor of Georgia and during his 1976 presi-
dential campaign). Mashek, What Carter Believes, U.S. NEws & WORLD Rruvr., May 24, 1976 at
18-19. 23.

166. The district court's 1976 plan called for ratios of 44% Anglo, 44% black, and 12%
Mexican American in future top administrative appointments. Tasby v. Estes, 412 F. Supp. 1192,
1219 (N.D. Tex. 1976).

167. See, e.g., LEVINE, OCEAN HILL-BROWNSViLLE: SCHOOLS IN CRISIS (1969).
Recent elections to select members to the governing boards under the New York legislature's

watered down version of a community controlled school system produced very little turnout. Only
8% of the eligible voters went to the polls in 1977, and the candidates endorsed by the United
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fair to minority children than Anglo teachers. A study of teacher-student in-
teraction in classrooms in the Southwest, for example, found that Mexican
American teachers were even more inclined than Anglo teachers to reward
Anglo children disproportionately.' Preliminary research has failed to find
that programs emphasizing the child's language and culture have any signifi-
cant impact on children's attitudes toward school or even on their attendance
rates.I° It is apparent that minority school administrators confront many of
the same problems of politics, utiion relations, urban social and economic col-
lapse, and class conflict between teachers and low income students that
afflicted their white predecessors.1 70 Nonetheless, the idea of transferring
bureaucratic power to minorities as an alternative to desegregating the stu-
dents remains very much alive.

V
POLITICS, LITIGATION AND WHITE FLIGHT RESEARCH

Despite the fact that research on alternatives to desegregation indicates
that they have little educational impact, such research has been ignored, and
the alternatives continue to be promoted. At the same time, research that in-
dicates busing increases white flight has been given close attention. Indeed,
some school districts have commissioned this kind of research for use in
opposing court-ordered busing.

During the Los Angeles school desegregation litigation, the school district
commissioned a survey asking parents whether they would remove their chil-
dren"7 ' from city schools if the court were to require a desegregation plan
that went beyond the school district's proposed part-time voluntary plan.
Since many parents indicated that they would remove their children under
such circumstances, the school district tried to introduce this survey as evi-
dence that a mandatory plan would be counterproductive. The St. Louis
school district followed the same approach. Governor Jerry Brown illustrated
the political value of the issue. He commented that white flight was an ines-
capable "reality" and used this as reason for attacking the judge in the Los
Angeles case:

Federation of Teachers won most of the positions. New York Times, May 18, 1977, 1 B. at 5, col.
5. Nonpartisan special elections for school board members, however, usually produce a low voter
turnout, particularly in poorer neighborhoods. L. ZEIGLZR & M. JENNINGS, GOVERNING AMERICAN
SCHOOLS: POLITICAL INTERACTION IN LOCAL SCHOOL DisTRIcTs (1974).

168. U.S. COMM'N ON CIVIL RIGHTS, REPORT V: MEXICAN AMERICAN EDUCATION STUDY,

TEACHERS AND STUDENTS (1973).
169. AMERICAN INSTITUTES FOR RESEARCH, supra note 151, § VI, at 27.
170. One dramatic indication of conflict between black administrators and black elected offi-

cials was the firing of Barbara Sizemore, the first black woman superintendent, in Washington,
D.C., by the majority black school board.

171. Marylander Marketing Research, Results of the L.A.U.S.D. Survey (1977).
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The philosophers and judges can issue their edicts, but we are a free country,
and if people don't like what they see in the schools, they just get in the car
and go to a private school, move to Ventura, go to Riverside, go to Orange
County and that's exactly what's happening."

One major conclusion of the white flight research--that the most stable
desegregation plans are not the limited plans but those that are metropol-
itanwide'"-is almost always ignored by policymakers. Although a study of
the St. Louis school district came to this conclusion,"7' the issue of white flight
was raised instead as an argument for a more limited plan within the city.

Missouri's Senator Thomas Eagleton defended his 1977 break with civil
rights groups on the basis of the negative conclusions of some white flight
research, ignoring the metropolitan issue. He justified his bill stripping HEW
of authority to require busing in urban areas""5 because he was convinced that
stable desegregation was impossible in cities with less than 50 percent white
students."70 In Kansas City, he charged, HEW was planning on "sprinkling an
ever-dwindling ration of white students among all-black schools.' 1" Local civil
rights leaders on the Missouri Advisory Committee to the U.S. Commission on
Civil Rights replied that if Eagleton's concern was for stable, majority-white
desegregation, he should have supported the Kansas City school board's suit
for a metropolitan plan rather than attacking HEW's more limited authority
to require busing only within school district boundaries." 8 Once again, a pol-
icy position was justified on the basis of a selective perception of social science
evidence, and a politically-inspired interpretation of its policy implications.

VI
WHAT SHOULD BE DONE?

At a time when consensus on the legal requirements for desegregation and
on the desirability of urban school desegregation as a policy have broken down,
both better reporting of information on existing research and new research
are needed. The best source of information about the effect of school de-
segregation policies is social science reb-arch. Yet a judge or a school official
with the best of intentions could not readily untangle the controversies over
results of research that now spread across several disciplines, sometimes in-

172. L.A. Times, July 24, 1977, 1 1, at 1, col. 6.
173. Coleman, Liberty and Equality in School Desegregation, 6 Soc. PoL'y 9, 13 (1976). See Rossell,

supra note 94, at 133.
174. H. Schmandt, G. Wendel, & J. Manns, Government, Politics, and the Public Schools: A

Preliminary Study of Three Cities (Sept. 2, 1977) (St. Louis University Center for Urban Pro-
grams).

175. Eagleton-Biden Amendment of 1977, Pub. L. No. 95-205, 91 Stat. 1460 (1977).
176. 123 CONG. Rac. S10902 (daily ed., June 28, 1977).
177. St. Louis Post-Dispatch, July 24, 1977, 1 B, at 2, col. 4.
178. Kansas City Star, Aug. 11, 1977.
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volving highly technical methodological disputes and at other times, simply ad
hominum attacks on the motivations of scholars.

The adversary process tends to exacerbate the problem for two important
reasons. First, both parties tend to seek not the best but the most predictable
witnesses. The primary motivation of the parties is victory, not the discovery
of "truth." This means that judges often see a narrow range of witnesses
strongly identified with particular policy positions. Such evidence is as likely to
deepen confusion as it is to illuminate the choices.

The second problem is financial. Increasingly, school boards are investing
substantial sums of money in research designed to support arguments for
minimal desegregation. Moreover, they have sufficient funds to make effec-
tive use of social science consultants. Civil rights organizations, on the other
hand, have never been able to finance such research. And when they can
afford consultants, it is usually only to draw up a sketchy "nuts-and-bolts"
plan estimating the number of children that would have to be reassigned in
order to desegregate the school district.

A more useful approach for a court or other agency dealing with a large
city school district would be to create an independent group of experts to
respond to questions formulated by the judge or agency. This group could
assess the existing research on various issues, initiate short-term research where
needed, and report its conclusions. The contending parties should also have
access to the data, and the right to question the experts when they submit
their report.

This procedure, of course, would not solve all the problems. Where the
existing research is inadequate, or where existing findings are unclear or
contradictory, all the experts could do is report that there are unresolved
questions or that the existing research has nothing of value to say. The inde-
pendent panel would be useful in pointing out clearly spurious claims or mis-
leading use of data by one or both parties. It could also inform the
policymakers of trends and elements of consensus that have emerged from
research across the country. The process would not produce a desegregation
plan but would give policymakers an opportunity to use social science infor-
mation more realistically as one element in their decisionmaking.17 0

The contribution that social scientists can make to desegregation policy has
been limited in part because of the lack of a national commitment to doing
sophisticated research on desegregation during the seventies. Major urban
school busing plans have been implemented in the past seven years, yet there

179. Courts could enlist social science experts in improving the process of monitoring com-
pliance with court orders. Well designed survey research of students and teachers, for example,
would provide a valuable supplement to school district reports and the observations of monitor-
ing committees.
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is no ongoing national assessment of these plans. Not even the relatively
simplistic kinds of data used in the 1966 Coleman Report are now being sys-
tematically collected. In order to obtain more useful information from social
scientists, research-and more adequately funded research-must be under-
taken on general urban trends that will shape the context within which de-
segregation issues should be considered. Congress should direct HEW to ini-
tiate a long-term multidisciplinary assessment of the desegregation process to
gain an understanding of the conditions under which desegregation works
best.

Those federal agencies that have sponsored research and evaluation
studies recently 1" have done a poor job of disseminating them to the
academic community. This research, which contains important evidence of
some of the factors that make desegregation succeed or fail at the school level,
has not had much impact on policymakers or the academic research commu-
nity. The first step-federally-sponsored conferences, seminars, and work-
shops on these and similar studies-would be useful both in expanding ways
of thinking about the desegregation process and generating discussion that
could help shape priorities for a national assessment of the desegregation
process.

The second step is to initiate research on the relationship between the
effects of school desegregation and other urban policies. Federal and local
housing authorities in several communities have been found guilty of inten-
tionally segregating portions of the housing market. As the courts attempt to
remedy both kinds of segregation and as civil rights groups, in order to prove
a constitutional violation in a school desegregation case,' 8' use evidence that
neighborhoods were intentionally developed in a way that guaranteed segre-
gated schools, research on the interaction between governmental housing and
school policies is needed. Such research might also aid in shaping mutually
reinforcing remedies for both segregated schools and housing.

If research is to play a more useful role, researchers must recognize that
some of the serious wounds of the recent controversies have been self-
inflicted. Researchers who find themselves in the unusual and understandably
gratifying position of being asked for advice on issues of general social policy
often express their general value preference, though it may go far beyond the
boundaries of existing research. Policymakers and journalists frequently do
not understand the limitations of existing research and press for advice where

180. See, e.g., G. Forehand, M. Ragosta, & D. Rock. supra note 49. J. Coulson, National Evalu-
ation of the Emergency School Aid Act (ESAA) (System Development Corporation, Santa Monica,
1976). The Coulson study was the first of a series of evaluation studies that studied the effect of
desegregation in a sample of schools across the country over time.

181. See Taylor, The Supreme Court and Recent School Desegregation Cases: The Role of Social Sci.
ence in a Period ofJudicial Retiremenl, 42 LAw & CONTERIP. Pios., Autumn 1978 at 37.
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no reliable information exists. On receiving information, they seldom sort out
the components that rely on research evidence, those that express the re-
searcher's current hypotheses, and those that merely reflect his value prefer-
ences as a citizen. Social scientists must operate with full awareness of these
problems and make every effort to separate their roles as clearly as possible.

At best, the relationship between academics and policymakers will be dif-
ficult. Selective perceptions of research findings and politically inspired mis-
use of data will continue. Careful, self-conscious handling of a complex set of
responsibilities and a variety of audiences is essential to useful participation by
social scientists in the policy arena. Judges and other public officials must
have a more realistic understanding of the way academic researchers operate
and the kinds of advice they are best equipped to provide. Developing a bet-
ter relationship will require important changes in procedures and expecta-'
tions. It is, however, the only way substantially to improve the quality of evi.
dence available for making wise decisions about the future of race relations in
enormously complex urban settings.
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School Segregation and
Housing Policy: The Role of
Local and Federal
Governments In
Neighborhood Segregation
Gary Orfleld

School officials always ask why they should be re-
quired to cure problems of segregation that are, in
part, due to housing policies. After a desegregation
plan is implemented they often find that they still
must cope with the racial consequences of housing
and development decisions that may suddenly and
drastically alter the enrollment patterns in part of a
school district. It is obvious to virtually all particip-
ants in the school desegregation process that housing
policies have an impact on schools, and that school
segregation or desegregation may have an impact on
housing choices.

Early in the task of designing the school desegrega-
tion plan, as a court-appointed expert in the develop-
ment of St. Louis desegregation, I met with officials
from the city's Community Development Agency.
Since the court order specified that residentially in-
tegrated communities could be exempted from bus-
ing, I asked whether there were plans to construct
subsidized family housing (largely tenanted by blacks
in St. Louis) in any of the city's segregated white at-
tendance areas. There were none. Therefore, it was
necessary to include all of these neighborhoods in the
mandatory desegregation plan. Around the same time
I looked at a number of the black schools under con-
sideration for mandatory reassignment. In several
cases it was possible to see subsidized family housing
within view of the school yard. The federal govern-
ment was paying for all-black housing on sites
selected by local officials, sites which guaranteed
segregated education. The cost of transporting stu-
dents from those projects to the desegregated schools
is a direct outgrowth of the decision to build ghetto
housing. Achieving stable school integration requires
an understanding of the dynamics of housing policies
and the development of future policies that aid rather
than retard stable integration.
This paper will consider the following issues:

1) The degree to which the segregation of the schools
may be related to housing decisions by officials-in
the city and the suburbs,

2) The extent to which decisions of this nature are
still made today,

3) The possibility that existing housing and develop-
ment plans may produce segregation in schools that
are integrated under the new plan,

4) Types of cooperative school-housing relationships
that could strengthen desegregation plans,

5) Long-range issues for the city,
6) Issues in the suburban sectors of the housing mar-

ket, and
7) Recommendations.

Public Policy and the Development of the
St. Louis Ghettos
St. Louis has always had black residents, even in the
days of French and Spanish rule, but the development
of a large and highly segregated black population in
the city and certain suburbs is largely a twentieth.
century phenomenon. Government decisions and ac.
tions, both local and national, have had a strong im.
pact on the city's racial patterns.
Although the city was 25 percent black in 1830, the

number fell to a low of two percent in 1860, in part
because of the attraction of the free state of Illinois
across the river and in part because a number of state
laws restricted black property ownership, imposed
other strict limits, and made it illegal to educate
blacks, even the free blacks who paid taxes for the
operation of public schools. Even after the Civil Wa,
the black population remained relatively small, about
six percent until 1910. As the numbers grew to 44,000
in 1910, segregation increased. Restrictive covenant
forbidding the sale of property to blacks, enforce&*
in local courts, were begun in 1911.1 "In a cily-wid,
referendum in 1916," Norbury L. Wayman report%
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" "St. Louis became the first city to vote mandatory
residential segregation into law."a Although the law
was overturned in the courts and the Supreme Court
rejected such explicit zoning by race in a parallel case
from Louisville, the statute was a reflection of local
attitudes.

Segregation in the city began to rise rapidly with the
great migration of blacks to the city spurred by World
War 1. The war, which cut off the supply of immig-
rant labor and created a very severe industrial labor
shortage, spurred active recruitment of Southern
black workers, workers who were at the same time
being pushed off the land by crop failures in the
South. One reason for the black exodus to St. Louis
and other cities, according to a leading contemporary
student of the migration, was education. One reason
-universally given" for leaving the South, according
to Emmett J. Scott, was "the inability to educate
their children properly."' It was during the period of
this migration that the modern ghetto system began to
develop in many of the nation's large cities.

When the migrants arrived in St. Louis, they found a
city with mkny kinds of state-required segregation.
The city had separate schools, separate parks, and
separate restaurants and theaters.4
World War I brought a sudden increase of perhaps

10,000 people in St. Louis's black population at a
time of very heavy and violent pressure for segre-
gated housing. St. Louis was also directly across the
river from the site of the worst race riot to grow out
of the great migration (in fact, the worst race riot of
the twentieth century), the July 1917 riot in East St.
Louis, Illinois, which saw the virtually unpunished
burning of 16 blocks of black homes and the killing in
cold blood of dozens of blacks who received no sig-
nificant protection from local police. The East St.
L.ouis riot was related to the expansion of black hous-
ing into white areas and it created a national atmos-
phere of terror, reinforced by dozens of racial bomb-
ings in major cities. After the riot thousands of re-
fugees walked across the bridge to St. Louis and
many settled in segregated housing there. President
Wilson refused appeals for a federal investigation of
the riot.'

The development of the St. Louis ghetto was graphi-
cally described in 1920:
There are about six communities in which the
negroes are in the majority. Houses here are as a
rule old .... Before the migration to the city,
property owners reported that they could not
keep their houses rented half of the year. Ac-
cording to the statements of real-estate men, en-
tire blocks stood vacant. ... Up to the period of
the riot in East St. Louis, houses were easily
available. The only congestion experienced at all
followed the overnight increase of 7,000 negroes
from East St. Louis, after the riot.... New
blacks have been added to all of the negro resi-
dential blocks. In the tenement district there
have been no changes. The select negro residen-
tial section is the abandoned residential district

of the whites. Few new houses have been built.6
Residential segregation became far more intense in

the city. In 1910. the statistics showed that 54 percent
of the blacks in St. Louis would have had to move to
white areas to achieve random distribution of popula-
tion by race, a figure like that of certain other immig-
rant communities. By 1920, however, the figure rose
to 62 percent and by 1930 it shot up again to 82 per-
cent. The level reached 93 percent in 1950 and 91 per-
cent in 1960.'

The city developed a strong pattern of residential
expansion by blacks only on the boundaries of estab-
lished black residential areas. These expansions al-
ways led to resegregation and expansion of the
ghetto. A study covering the 1930-1960 period, for
example, identified no stable interracial areas in the
entire city.$ It became the norm for blacks to be
segregated in virtually all black neighborhoods and
for integrated neighborhoods to always become part
of the ghetto.

History of St. Louis Housing
St. Louis has one of the largest municipal public
housing efforts and one which has included some of
the most unsuccessful housing projects in the nation.
The program has been continuously under criticism In
recent years. Even after national hearings and inves-
tigation by the U.S. Commission on Civil Rights in
St. Louis on the question of housing segregation, the
city has continued to receive substantial amounts of
federal money to build segregated family housing.
Since the initiation of housing programs, the vast bulk
of subsidized family housing for the entire metropoli-
tan area has been built in the black areas of St. Louis.
Much of the rest is in black suburban areas. That pat-
tern continues today and existing plans assure that it
will continue into the future for at least several more
years. These patterns insure that many of the most
educationally deprived and poor children of the met-
ropolitan community will have to be transported to
school if they are not to attend schools that are se-
verely segregated by both race and class.

The St. Louis public housing record includes
perhaps the most infamous housing project in the na-
tion, Pruitt-lgoe, which opened in 1954 with 33 high-
rise buildings containing almost 2,800 apartments.
Within five years the project had become a notorious
scandal. Both a local grand jury and a committee ap-
pointed by the mayor were soon investigating its
problems. It came to represent the worst mistakes in
public housing, the most intense pathological kind of
separation. A study by Washington University Pro-
fessor Lee Rainwater concluded:
... no other public housingproject in the coun-

try approaches it in terms of vacancies, tenant
concerns and anxieties, or physical deteriora-
tion. Rather, Pruitt-lgoe condenses into one 57-
acre tract all of the problems and difficulties that
arise from race and poverty and all of the impo-
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tence, indifference, and hostility with which our
society has so far dealt with these problems....
Pruitt-lgoe houses families for which our society
seems to have no other place. The original ten-
ants were drawn very heavily from several land
clearance areas in the inner city.... Only those
Negroes who are desperate for housing are wil-
ling to live in Pruitt-lgoe .... 9

In 1965, ahhough the project was one-fourth empty,
almost 7,000 children lived in Pruitt-lgoe. All were
black, most without fathers, most depending on wel.
fare, and most in families with an average per capita
income of less than $500.10

Dean WiUiam Moore, Jr., of Forest Park Community
College studied the impact of the Pruitt-lgoe project
on the education of the children who grew up in his
book, The Vertical Ghetto: Everyday Life in an
Urban Project.
The enrollment of many schools quadrupled, but
at the same time, there was a compactness of
the area from which the children were drawn.
Never before had an entire school district's
population come from the families that could be
used within one square block. In some cases,

the neighborhood school drew its complete en-
rollment from three buildings ....
In numerous cases, one could find more children
attending a single elementary school located
near an inner-ctt housing project than comprs-

.ing the combined enrollments in three elemen-
tary school districts located in suburban com-
munities. Patchworks of new schools were con-
structed around the housing projects, but the
busing of school children was frequently neces-
sary to alleviate the overcrowded conditions,"t
The children who grew up in this federally sub-

sidized, locally designed setting faced a situation of
overcrowding, constant physical danger, rdth, noise
through the day and night, and nothing but evidence
of failure in their community and among the families
represented in their school. Such a child "lives
among thousands of teenagers, high school dropouts,
and high school graduates who cannot find
employment."
The nature and reputation of the project, of course,

has impact on the decisions of teachers to work in the
project schools.
They have heard the rumors about the notoriety
and infamous reputation of the housing pro-
ject .... These rumors and descriptions con-
vince many teachers that a school. ., is not one
in which they would like to teach. Teachers
have also heard about the conditions in the hous-
ing project. This hearsay, too, convince many of
them that they should look for teaching assign-
ments elsewhere.
St. Louis and its suburbs constitute a single housing

market. Thus the public policies on housing and de-
velopment of both the city and the suburbs may affect
the residential options and preferences of both blacks
and whites, and thus the pattern of enrollment by race

in various neighborhood schools and school districts
across the metropolitan area, There is considerable
evidence to sustain the conclusion that public policies
have had the following impacts on St. Louis residen-
tial patterns:
I) To concentrate low-income blacks in the city and a
handful of suburbs that are traditionally black or ad-
join city ghettos,
2) To remove small black settlements in several sub-

urbs,
3) To subsidize the expansion of the ghettos by
financing the large-scale movement of low income
blacks into integrated neighborhoods, producing
resegregation,

4) To exclude many blacks from home purchase in
older suburbs because of restrictive covenants and
FHA policy on segregation,

5) To exclude many minority families because of
exclusionary zoning which prohibits subsidized
housing, multiple-family-unit construction, and
moderate price single-family homes (given the lower
income of blacks, their lack of access to jobs, and
their lack of equity because they have either been
denied access to home ownership or forced to pur-
chase a home in an area where property did not in-
flate rapidly enough to create a large equity),
exclusionary policies which drive up the cost of
housing and have a clearly disproportionate racial
impact, and

6) To encourage dispersion of housing and job loca-
tions to outlying suburbs through construction of
freeways and tax policies that have favored new
construction.

These impacts on residential patterns have had pro.
found impacts on school enrollment.
At the same time there are a series of public policies

and social facts about the schools which may well
have produced residential change. The fact, for
example, that the St. Louis city schools have the
lowest state classification in the metropolitan area
must have an influence on families deciding where to
settle. A study of white migration from University
City found the schools to be the most important fac-
tor in the decision to move out. (The schools were
undergoing rapid racial change in individual
neighborhoods.) The names of individual suburban
school districts constantly appear in St. Louis real es-
tate ads, indicating that the experts in the real estate
market consider schools to be a very major force in
residential choice. A study now in process of 16 met-
ropolitan areas has found that virtually all newspaper
ad mentions of schools or school districts refer to
schools or districts that are virtually all white.

Housing Policies In the Sixties and
Seventies
During the late sixties and early seventies housing
policies and practices relating to racial segregation re-
ceived more searching scrutiny in the St. Louis area
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than in perhaps any other metropolitan community.
The Supreme Court's leading decision on fair hous-
ing, Jones v. Mayer, 392 U.S. 409 (1968) came on a
case arising in a St. Louis County suburb. It arose
when a couple (both career employees in federal civil
service) were rejected when they attempted to buy a
new house in a Paccock Woods subdivision planned
for 1,000 people. Among the allegations they raised in
court was the argument that this rejection would have
the effect of excluding their children from the local
school district. (Jones v. Mayer. 379 F. 2d 33 (81h
Cir. 1967)).
The St. Louis housing programs were examined by

the National Commission on Urban Problems in 1964
and in the first large hearing on suburban exclusion
by the U.S. Commission on Civil Rights in 1970. The
next year the St. Louis housing programs were in-
cluded in the Commission's 1971 report on segrega-
tion in the Section 235, low-income home ownership
program. St. Louis County was also the site of the
Justice Department's first lawsuit against suburban
land use pratices excluding subsidized housing, the
Black Jack case. There were, at the same period, im-
portant pieces of research being conducted about the
impact of public housing In the city and the process of
racial transition that was beginning to afflict some of
the inner suburbs. Mistakes in housing programs were
investigated and exposed more comprehensively in
the St. Louis area than in virtually any other city.
A study prepared for the National Commission on

Urban Problems concluded that the suburban gov-
ernments had adopted zoning practices which had
dnven up the cost of suburban housing, excluding low
and moderate income families from the newer areas.
One of the zoning considerations which was explicitly
raised in some communities was the desire to avoid
paying the educational costs of many moderate and
low income families. The affluent Parkway school dis-
trict, for example, favored a zoning policy that would
only permit construction or homes costing about
twice the average cost In the metropolitan area. The
net effect of policies like this, of course, was to
exclude many minority and low Income families and
to force other communities (the city qnd the inner
suburbs) to absorb the school costs with a much
weaker per child tax base. The then mayor of St.
Louis, Alfonso Cervantes, testified to the National
Commission:
Over the last 10-12 years, we have lost 430-some
major industries. We lost three to four thousand
small businesses.... The suburban and the
rural areas have all types of tax concessions and
bond issues and promotional plans....
So it leaves us, really, with the ill and sick and
poor, and people who are not trained....
The Civil Rights Commission staff concluded in 1970

that federal programs in St. Louis "have not only
failed to eliminate the dual housing market for black
and white families but have had the effect of per-
petuating and promoting it." Between 1962 and 1967,

for instance, the Federal Housing Administration
found that blacks had been able to buy eight-tenths of
one percent of the new suburban housing it insured
on a large scale in the county.
The housing subsidy programs in the county oper-

ated on a highly segregated basis. Although the city of
St. Louis had one of the nation's largest public hous.
ing programs, the only units built for families In the
suburbs up to 1970 were in the black suburb of Kin.
loch, which built 150 units for black families.

St. Louis county had first applied to the federal gov.
ernment for authority to build 600 units of public
housing in 1956 but opposition prevented the con-
struction of any. A HUD review of the county's pro.
gram in 1963 observed that the county did not want to
build subsidized housing "for fear low-income
families will move from the city." Not until 1969 did
the county reactivate its effort, asking for 600 units
for construction and 100 leased. All of the leased
housing was planned for a black area as were two of
the proposed turnkey sites. Of the remaining three,
one was to be only for elderly families. At the same
time, HUD had approved 2,800 more units for the
city, which had massive vacancies in existing public
housing, with the new units concentrated in black
areas.
Later the large new 1968 program for low-income

home ownership, Section 235, which was created as
the central reform of the 1968 housing act, was im-
plemented in a segregated fashion in St. Louis. The
new housing in the program was built in segregated
black areas and more than 85 percent of all the Sec-
tion 235 existing housing sold through the program in
the metropolitan area was in black or transitional
areas. Many of the homes were old (the average was
42 years old), in poor condition, and priced
speculatively.
In examining the 235 program in St. Louis, the Civil

Rights Commission staff found that 86 percent of the
existing homes were in black or changing neighbor-
hoods, that many were old, defective, and sold by a
large speculator. They were typicaUy sold to a
female-headed family with an average of four chil-
dren. The impact on schools is obvious.

The urban renewal programs hurt blacks. More than
three-fourths of those displaced by city projects and
the large majority displaced in county renewal efforts
were black. People displaced by renewal help extend
the ghetto into outlying city communities and inner
suburbs. When HUD demanded plans for relocation
of displaced families from suburbs, the plans often
specified public housing in St. Louis as a place where
displaced poor minority families could live. Webster
Groves, Olivette, and Elmwood Park were among the
communities which pointed to St. Louis projects. The
plans, in other words, called for using federal renewal
funds to raze black homes, federal relocation funds to
move the families to the city, where more federal
housing dollars would subsidize the conversion of the
suburban land to some use the suburban majority pre-
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erred. Eventually, a federal court would have to
order the expenditure of still more public funds to
move the children atTected from the segregated
schools near the project.
Another basic source in the relocation plans were

the transitional neighborhoods. In a metropolitan area
where stabilization of integrated neighborhoods was
almost unknown, the plans approved by HUD called
for putting "displaced black families" into the mixed
areas, thus, according to a Commission on Civil
Rights investigation, "forcing black families into the
central city or promoting the creation of new segre-
gated neighborhoods throughout the metropolitan
area."

The construction of subsidized housing in the county
has continued to lag very seriously to the present.
while HUD has pushed the city very hard to acceler-
ate its subsidized program. whi,:h is building virtually
all of its family housing in areas with all-black school
enrollment. The few units being developed in white
areas (as well as those in black areas) have a
neighborhood preference procedure for marketing
which means that they will do little or nothing for the
school segregation problems. Neither the city nor the
county has any counseling program, like that in
Chicago or Louisville, which encourages families to
consider moves to areas where their children can
walk to well integrated schools.

The Missouri Advisory Committee to the U.S. Civil
Rights Commission concluded in 1972 that in the
county "it is almost impossible to develop new hous-
ing for low income persons in the county because of
restrictive zoning, racial prejudice, and political pres-
sures to keep out low-income people and blacks."
Eight years later, a report ror the regional planning
agency, the East-West Gateway Coordinating Coun-
cil. reported that there were 4563 applicants on the
waiting list for subsidized housing even though there
had been very little publicity about the existence of
the program. Gary Tobin reported that zoning prac-
tices had not only stopped public housing but also had
prevented the construction of private family rental
housing', which would be subsidized for poor people
under the federal rent subsidy program. The report
concluded that the best way to meet the housing need
would be to construct new units but that zoning and
local politics made this almost impossible:

Sites can be chosen throughout the County. the
units can be designed to provide a good mix for
all groups, and the costs can be partially covered
wih Community Development funds or through
the involvement of the private sector.
However, so little vacant land is zoned multi-
family and available for development of sub-
sidized housing that this option is very difficult
to implement ror political reasons. Vacant land
is available .. . but this land would have to be
rezoned....

Given this situation, Tobin concluded, segregation
would have to be accepted and some way would have

to be found to rezone some land "or large families
will receive little, if any, housing assistance in St.
Louis County."
Although little subsidized family housing has been

built in the county, much of what there is is located in
black areas where the children must attend segregated
schools or be bussed elsewhere. In 1980 there were,
for example, five subsidized developments in Univer-
sity City, two in tiny Wellston %,ith its. virtually all-
black unaccredited school system, and five in the
all-black community of Kinloch, which the federal
court was forced to merge %4ith adjacent while sys-
tems to achieve school desegregation.

The city of St. Louis. in striking contrast to the
county and thc outlying nictropolitan counties. main-
tains a large subsidized family housing program which
has recently been accelerated. In 1978, in spite of the
earlier deskruclion of large parts of Pruitt-lgoe, there
were almost 8,000 subsidized family housing units in
the city, housing perhaps a tenth of the black families
of the city in places %here their children can walk to
segregated schools. There is, of course, a critical
need of city families for more housing in decent con-
dition, given the fact that 29 percent of the units in
the city were rated as substandard. HUD pressed the
city hard to speed up housing production when re-
viewing its administration of the federal Community
Development program in 1978.
Housing construction sped up. The city reported in

its 1980 Community Development application that it
had committed funds for 1,559 units for families and
1,316 units for large families. "In the short period of

one year," the city agency reported, "'the once dor-
mant City housing industry is now in full swing. Since
June of 1978, the City has produced 4,515 housing
units, 1,260 through new construction and 3.255
through rehabilitation." While the county efforts
were stalemated, the city was building and rebuilding.
once again in areas where there were nearby all-black
schools.

Housing and urban development policies and prog-
rams have unquestionably contributed to the de-
velopment and expansion of segregated public educa-
tion in St. Louis and its suburbs. The net impact of
these programs today is probably to continue to work
against integrated education. With the exception of a
few areas in the city undergoing restoration and a few
suburban areas trying to stabilize integrated popula-
tions there are no sign of commitment to integration
as a policy. Without altered policies there is little
doubt that the existing housing programs could con-
tribute to resegregating some of the schools integrated
under the St. Louis desegregation plan.
Housing policies have effects which reach across

school district and municipal boundary lines and
housing policies have done much to make school
segregation the vast metropolitan problem that it is in
St. Louis today. Although neither the housing agen-
cies nor the suburbs are parties to this litigation they
cannot be unaware that their housing practices will be
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in the forefront of the metropolitan litigation that has
been announced. This litigation i,, bound to he pro-
tntced and there will he time Io improve the prwcist
record. Suburban officials who xinerely believe in
the value of naturally integrated neighborhood
schiols and who denoiun,.c the p,.,%ibilily or n-da-
tory. cross-disirict Irnsptortalion shouldd t ke this op-
portunity with the greatest possible seriousness.
Within the city, I believe there is much to be gained.

both by the school district and by the city if a
cooperative administration of school and housing pol-
icy can be developed. If integrated schools are dis-
rupted by inappropriate housing policies the city will
lose people and resources as neighxorhtkd resegretta-
lion occurs and the school board will be ftced wiih
difficult and sometimes disruptive adju.tments in its
desegregation plan. If. on the contrary, the city
policies were to aim at stabilizing and expanding the
number of integrated neighborhoods, those com-
munities could be rewarded by exemption from bus-
ing, the school district could save money, and dolibt-
less the neighborhoods would become more attractive
to families and investors. The new plan will produce
integrated schools next fall in virtually all the city
areas which have had some residential integration but
retained all-black schools. If the city and the develop-
ers it works with could help publicize the new oppor-
tunities to potential buyers and renters it could help
the city capture some of the black and white middle
class families it has lost and badly needs. It might
help hold the young white families in these areas who
often leave for the suburbs when their children reach
school age. The following policies would be very
useful:
I) careful consultation by the Community Develop-
ment Agency with the Board of Education about the
desegregation plan implications of projected family
housing construction,

2) administration of the rent subsidy program (Sec-
tion 8) with counseling intended to prevent federally
subsidized transition of neighborhoods and to in-
crease residential integration,

3) development of plans for stabilizing integrated
neighborhoods,

4) city publicity work in redevelopment areas about
newly integrated and magnet schools and an attempt
by neighborhood planners to incorporate school is-
sues In their work, and

5) city formulation of concrete and actively promoted
proposals for regional fair share and housing oppor-
tunity plans including the entire Missouri portion of
the SMSA.

Although the court has no grounds to issue an order
on these issues, I believe that the U.S. Department of
Justice could very appropriately bring these issues to
the attention of the Departments of HUD, Education,
and Treasury (revenue sharing), which could then
urge that such cooperation be very strongly encour-
aged in the administration of the federal grant pro-
grams that finance a great deal of local government ac-

livity. For decades, federally financed, locally ad-
minislered housing, education, and civil rights pro-
grams have often been working at cross purposes in
St. IAsuis% creating pan of the problem that the court
confronts today. It is time that they begin to contri.
bule to :, solution.
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[From the St. Louis Post-Dispatch, June 7, 19811

YEAR IN ReVIEW-DESEGREGATION FARES WELL

(By Sally Bixby Defty)

St. Louis schools survived their first year of court-ordered desegregation with no
major violence, with evidence of general improvement in test scores, with scattered
signs of improving racial attitudes-and with some reason to expect next year to be
better.

Interviews with administrators, teachers and students in recent weeks showed a
wide spectrum of opinion on the year that was. But these facts were clear:

Scores on tests that measure achievement during the year were the best in more
than a decade. This occurred despite the upheaval caused by desegregation and the
simultaneous conversion to a system of middle schools for grades six through eight.

The student body went from 76 percent black to 79 percent black, and yet 156
whites from outside the city have already applied to go to the city's magnet schools
next year.

The faculty underwent an unprecedented shuffling to meet racial guidelines; yet
faculty attendance improved from the year before. Student attendance, despite
massive relocations, remained at the same levels as in recent years.

For St. Louis and its school children, the most important thing about the year
that ended last week is there was no major outbreak of violence. "It was just an
average year," said Sam Miller, head of security for the schools.

Capt. William Relling heads the police department's juvenile division, the officers
that Miller's guards call in case of serious troubles-robberies, assaults, extortions.

Relling said the year "was one of the best in the 20 years I have been working
with juveniles and the schools."

Complaints by white girls at Cleveland High School about sexual harassment by
blacks triggered a boycott of classes in mid-September.

Interviewed recently, one of the girls, said, "After the first couple of months,
everything was fine. I guess the black kids were just mad at having to go to another
school and were taking it out on us." She did not want her name used.

Stephanie Vaughn, a black sophomore at Cleveland, was struck on the head by a
brick that crashed through a window of the bus taking her home to the North Side
in early October. Four other black students were injured.

"There was no more trouble after that," she said recently. "I had a good year at
Cleveland, just like the year before back at Vashon. It was fine."

Nevertheless, the year was a wrenching experience-not only for blacks and
whites bused from the schools they would normally have attended but also for those
left untouched by desegregation as well.

The system established 23 middle schools for children in grades 6 through 8,
which meant-even in all-black schools-that youngsters from as many as five
elementary schools found themselves flung together in a new setting.

Perhaps most important of all, teachers underwent an unprecedented number of
transfers-1,500-to comply with the court's order that the racial balance at each
city school must be within 5 percentage points of the staff racial ratio for the
district as a whole; 64 percent black and 36 percent white.

Given all this, preliminary faculty attendance figures for the year are little short
of remarkable. Last year, staff members had an average daily absentee rate of 4.61
percent; this year the rate of absenteeism fell slightly, to 4.46 percent.

Among elementary school children, the absenteeism rate fell a fraction of a
percent from last year's average of 8.4 percent. In the two preceeding years absen-
teeism had been far higher, above 10 percent, possibly due to severe winters.

Only among high school students did absenteeism show an increase over last year,
rising to about 16 percent compared with last year's rate of 14.1 percent. In the
1978-79 school year, however, absenteeism was 16.7 percent, so this year's rate is
not without precedent.

Not only did students show up, but their performance on standardized achieve-
ment tests improved. For example:

More eighth graders passed all three sections of the state Basic Essential Skills
Test than last year. This year, 45 percent passed; last year, the total was 43 percent.
City schools, however, again had the lowest scores among 24 school districts on the
Missouri side of the metropolitan area.

Scores on the California Achievement Test rose between fall and spring for every
grade (kindergarten through 12) and in every field of academic accomplishment.
That record marks a complete reversal of the steady decline in test scores that
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occurred between 1971 and 1978. It was even better than last year, when that long
trend was first reversed.

Even tho actual cost of the first year of desegregation proved cause for a sigh of
relief. Against the estimated cost of $22 million, "we have about $2 million un-
spent," said John Lanig, executive director of financial administration for the
district. "We couldn't do all the renovation, and getting some programs underway
took a long time."

Tardiness in getting things going constituted perhaps the most serious problems
of the first year of desegregation.

The enrichment programs in reading, writing, science or mathematics promised to
black North Side youngsters left untouched by desegregation did not get underway
until late in the school year. The new facilities promised for the new middle schools
did not materialize until spring.

And overcrowding-based largely on a mistaken belief that black enrollment
would drop at the same rate as white-was so severe on the North Side that seven
schools out of the 27 scheduled to be closed under the desegregation plan had to be
partially or completely reopened. Equipment for those schools had to be returned
from storage.

The changeover to middle schools had long been sought by city educators. A
middle school provides children in grades 6 through 8 with facilities never found in
kindergarten-through-eighth-grade elementary schools.

Among those are libraries, industrial arts and home economics facilities, laborato-
ries and showers, lockers and dressing rooms.

But the conversion of 23 of the best-eqtipped elementary schools into middle
schools caused a multitude of problems.

After presiding at her eighth graders' graduation last week, Corneda Flowers
principal of Blow Middle School, told how it went. "The administration just didn't
realize that you need big rooms for shop and homemaking," she said. "'They took
the number of rooms in the school, multiplied that by 30 to a room and sent you
that number of kids."

The result: "The teachers had to give up their lounge for a classroom, there was
lunch served in the typing room, the counselor had to be in another building and
the behavior-disorder class was in a 9-by-12 closet-and those kids really need elbow
room."

Despite the overcrowding in the newly integrated school at 516 Loughborough
Avenue where 40 percent of the students were bused in from other neighborhoods,
Miss Flowers said the year went well.

"We had 80 black kids and 20 whites go on a field trip to Chicago with two black
teachers and one white parent," she said.

"This, from Carondelet? The white parent told me she had never had a more
rewarding trip."

At Williams Middle School in North St. Louis, the home-economics room did not
get its stoves until close to the end of the school year, and the sewing machines are
only now being installed by the manufacturer.

The situation was duplicated at many other middle schools, according to the
Desegregation Monitoring and Advisory Committee-interested citizens who repeat-
edly checked on each school.

Next year, all middle school spokesmen emphasized, everything will be ready to
go on opening day.

All the enrichment programs for black youngsters like those at Williams, 3955 St.
Ferdinand Avenue, also are expected to be ready to go in the fall.

"We chose creative writing for our enrichment program," said Edwina Harris,
"and it has been dynamic."

"We even got a photographic darkroom to go with it. These kids come from five
different elementary schools, five different communities. The middle school is be-
coming the melting pot for education in St. Louis, and it is working," she said.

Enrollment for the district as a whole fell from 61,892 last October to 59,548 at
the end of school. School officials are predicting 57,917 next fall, down 5,095 from
the projection of 63,012 for this year.

Last spring the total school population was 76 percent black; by this May it had
become 79 percent black.

All four of the integrated high schools-Cleveland, Roosevelt, Soldan and South-
west-finished the year more heavily black than had been proposed under the court
ordered plan. Soldan, for example, ended up 65.3 percent black even though assign-
ments were made last August to have the student body only 39 percent black.

Southwest was 38 percent black last year and finished the current year 51 percent
black but not too much of a change in numbers but a significant shift in something
more important, according to Marvin 0. Koenig, principal.
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For several years, about 500 North Side blacks have gotten permissive transfers
so that they could go to Southwest. "They were very highly motivated students,"
Koenig said. "And they are back this year. But there are also assigned blacks, who
were not as well prepared or as highly motivated. There was a difference," Koenig
said.

"Because of the street element that has been transferred in, some black parents
who have gotten permissive transfers for all their kids to come to Southwest now
plan to put their younger kids in private schools," he said.

One of the private schools that opened last fall, United Community in Christ,
reported that some parents found they could not afford the cost of private education
and took their children out.

[From the St. Louis Globe-Democrat, June 6-7, 1981]

DESEGREGATION YEAR 1: "ALL IN Au. IT WAS ONE OF OUR BEST YEARs"

Bill Smith wrote this story with information he gathered along with fellow Globe-
Democrat Staff Writers Jeanne Moore, Donald I. Hammonds and Albert L. Schweit-
zer.

It began on a beautiful, balmy late-summer morning last September, under the
same probing, searching magnifying glass that always accompanies these things.

It began with reporters, dozens of them, at the bus stops, aboard the just-washed,
dandelion-yellow buses and in front of the old brick high schools-men and women
with notebooks and cameras, with cheap, throwaway pens in hand, waiting for
something to happen-for something to go wrong.

It began with the faces of children stiffened in nervous anticipation and with city
police stations heavily staffed in expectation of the worst. It began with prayers and
calls for peace, and with principals in striped ties, mouths bent into worried but
friendly smiles.

For St. Louis Public Schools pupils, the first year of school desegregation ended
this week, almost exactly nine months after it had begun. The reporters were gone,
the buses were a bit dustier and the nervousness was washed away by time and the
anticipation of summer vacation.

It had been, all things considered, a very good year.
From Cleveland High School on the city 's South Side, north to Soldan, from Long

Middle School on Morganford Road to Banneker Elementary on Lucas, the first
year concluded without fanfare. A few firecrackers, talk of summer parties and
teen-age love, of '68 Mustangs and bicycles and swimming pools. And a feeling of
exhilaration that can only come from knowing that history books and essay tests
can be forgotten for a while.

Here was 9-year-old Ancel Johnson, a small, soft-spoken black third-grader who
had attended Dunbar School as a second-grader, but was bused to Banneker this
year. And here, too, was Ancel's best friend, Timmy Lombardo, a brown-haired,
brown-eyed white 10-year-old.

"Ancel's dad is an artist," Timmy said. "And he knows how to draw real good. Me
and Ancel are best friends."

"I've made a lot of friends, but Timmy's my best friend," agreed Ancel. "I've
known him since I came here. He helped me a lot and I helped him a lot."

At Soldan High School, where classes ended Wednesday morning, junior Kevin
Nobles, a black, echoed the thoughts of many of his black classmates.

"We thought there would be a lot of violence-from the troublemakers on both
sides. At first I didn't want them (whites)," Nobles said, "but then I saw things
working out. Everyone's accepted them now.

"Next year, there'll be more participating, now that they've seen it's working
out."

And from Chris Polczynski, a white student at Cleveland who will be a senior
next year:

"In the beginning of the year I didn't know what was going to happen, but it's
really freaked me out.

"I've met so many new people-so many things have happened. Last year I was a
nobody-but this year things have been totally different."

It was not all good times and tranquility, though, in the city's public school
system this year. There were periods, in fact, when there were very real concerns
that the whole thing was beginning to break apart at the seams-concerns that the
delicate threads that held this grand scheme together were being strained to their
limits.
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Like those difficult times from mid-September to early October at Cleveland High
School-days marred by white-black fights, racially instigated name-calling and
student boycotts.

"We aren't going to quit until they (blacks) all go back to North St. Louis," said
one white, shirtless bo in September. On Oct. 6, near the height of problems at
Cleveland, Principal Alr L. Reinsch was relieved of his post.

"I knew that the planning was done as well as we could do it," Superintendent
Robert E. Wentz remembered. 'But I knew, too, that you can put plans down on
paper, you can discuss it, but things don't always turn out the way you'd like.

It was a very touchy situation for some period of time. There was dramatic
change at Cleveland and a couple of incidents that caused people to react. It was
touch and go for some time.

"But the kids and the parents and the staff just started to buckle down to some
tough situations, and I feel we came through it well."

Wentz said, "When you reflect back on the entire school year, with all the
adjustments, all the traumatic impact that has been made on the system, all in all
it's been one of our best years ever.

"Ninety-five percent of what we were trying to do came to fruition. I'm really
pleased with our people. They've done a super job."

Fourteen-year-old Tammi Hancock, who was bused to Soldan, said her parents
"didn't want to see me getting hurt but they wanted me to do what I wanted to do."

"I had a choice of going to a private school," she said, "but I wanted to go to
Soldan and give it a try.

"Some people didn't like it, but I didn't mind."
If most students interviewed by The Globe-Democrat saw the first year of desegre-

gation as a success, parents appeared nearly as enthusiastic.
Virginia Ackerman, mother of Cleveland" student Beth Ackerman, a white, said,

"I thought there would be confusion and fighting and all the carrying on like the
beginning of the year, but they seemed to have gotten it under control better than I
gave them credit for.

"It wasn't any one person who did it all by himself-the parents, the teachers,
everyone had to work together to make it work.

"I still don't think we should be wasting all that fuel for busing. But it did seem
like things went pretty smooth."

Janice Mosby, principal of Banneker, said, "Many parents said they were sur-
prised and pleased how many of the children responded to and accepted the school.
But remember, all children respond to kindness and love."

High school classes ended Wednesday; other schools closed their doors Friday
afternoon.

A school year that had been clouded in uncertainty a year earlier was done. Some
of the old bitterness still remained. Some will never disappear.

"We didn't like it at first," said Jackie Grossius, mother of Soldan students
George and Mary Ann Grossius. "But that's all we could do."

And in the end, she said, "it wasn't so bad after all."

DENVER SCHOOLS ARE BETrER THAN You THINK

(By: Art Branscambe, education writer, Denver Post)
Would you believe it if I told you that the achievement test scores of students in

the Denver Public Schools have been rising for several years now?
That the are higher, now when the school system is only about 42 percent Anglo,

than in 1971, when it was 60 percent Anglo?
Would you believe that, for youngsters headed for college, Denver schools this

year gave more advanced placement courses and tests than all the suburban school
systems put together?

Would you believe that, due to the unmatched number and range of its alterna-
tive programs for disadvantaged (or gifted) children, Denver's dropout rate is one of
the lowest in the metropolitan area? Lower than .Northglenn, Westminister, Aurora,
Englewood, among others? Only one percent higher than Jefferson County?

No, you wouldn t believe anything like that, would you?
How could you? Haven't you read time and again, in Time and Newsweek,

haven't you seen time and again on television, that public schools of the nation are
in terrible shape, that those in the absolute worst pits are urban, big-city schools?

Denver is a big city, is it not? 24th largest in the nation. Therefore, inevitably, its
schools must be bad, right?

Believe it or not, wrong.
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Achievement test scores in Denver are and have been rising since at least 1978.
They are higher now than they were before desegregation. To be sure, the standard-
ized tests used were changed in 1976, so it's impossible to say precisely how much
better the achievements of Denver students are now than they were then.

But just so you'll get the flavor of the Denver school system's achievement, back
in the dear, dead days of 1971, when the system was like 60 percent Anglo and 95
percent segregated, the citywide score in second grade on a standardized reading
test was 42. In 1977, three years after desegregation, it was 49 and in 1980 it was 57.
That's seven percentile points above the national norm.

Seven points above the national norm isn't Food enough for you?
And somebody needs to stand up and say it s wrong. Back in the early days of the

civil rights movement, blacks used to make a big point, in trying to educate Anglos
like myself to the inner realities of racism, of the fact that whites too often
stereotyped blacks-saying they all had rhythm, could sing beautifuly, or whatever.
Dumb, said blacks to us naive Anglos; blacks don't all sing well, have rhythm, or
anyhing else. Blacks are as mixed a bag as any other group of people.

Well, nowadays there are stereotypes about cities too. And realtors who want to
sell homes there, and school officials who want to keep their schools racially
balanced, have to fight those stereotypes. The idea that urban school systems must
inevitably be bad is a stereotype, true of some cities, not true of others. Denver is
one where it is not true.

Denver is in fact one of the very best big city school systems in the nation. In
various respects, though not in all, certainly, it is better than many of its suburban
neighbors, as we shall see. And I say that, not just from the viewpoint of a reporter
viewing them from the outside. I have had three girls go through that system, in
schools ranging from 20 to nearly 80 percent minority. They have all had good
educations, with ups and downs of course, better some years and in some schools
than in others. But this I must say, the girl who has had the best education was the
last.

She graduated last June from East High and benefited the most from the various
improvements the school system has put in since it became desegregated. For it is a
far better school system now than it was then it was segregated, don't let anyone
tell you differently.

For instance, my Mary spent a semester in the Denver Public Schools' Executive
Intern Program, working with the top public relations executive at Columbia Sav-
ings. They had her doing everything, setting up and supervising various promotion-
al contests, riding in a hot-air balloon, writing and typing press releases, escorting
visitors around the place. And they had her doing it fast; she was startled at how
fast she had to turn out the work. It was absolutely great experience, and something
neither of her older sisters had a chance to do.

The next semester, a couple of teachers at East High worked her to a frazzle in
advanced placement courses-of which you'll hear more soon. It was tough, but she
is surviving a high-pressure freshman year at Northwestern University now only
because of what she learned in one of those classes, and because of the pressure
they put on her last spring at East High.

So much for a father's eye view of the Denver Public Schools; now for a more
reportorial view.

ome realtors maybe feel they have to advise people with school-age children to
skip Denver and settle in some suburb like Aurora, perchance? Let me clue you in
on a little secret. In the 1978-79 school year, Aurora tested grades 3, 5, 8 and 11;
Denver tested grades 2, 5 and 11. They used different tested and therefore the
results cannot be compared precisely. Nevertheless, the results can be used as a
general indication of the relative academic standing of the two school districts. The
citywide scores for Aurora were, for the grades it tested, 55, 53, 55 and 56, none, as
high as Denver's lowest scores.

I cite these little facts, by the by, not to put down Aurora, but simply to point out
that Denver just might be better than many people think.

Compare Denver, for another example, to Jefferson County, another big school
system which, despite its size, manages to be very good. The three grades Jeffco
tested in 1978-79 were the 3rd, 6th and 9th. The countywide scores for those grades
were, respectively, 67, 70 and 68-just about 10 points higher than Denver in each
grade. So Denver has got a ways to go before it can catch up with Jeffco, right?

Right on, mates. But if Denver, with its 44 percent Anglo enrollment, can match
95 percent Anglo Jeffco, under any circumstances, which school system would you
say is doing the best job with what it has?

Well, here's another little secret for you. Again using the 1978-79 scores, the top
five elementary schools in Jefferson County in third grade reading were Ralston,
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Secrest and Stevens schools, Ralston with a percentile score of 82, the other two
with 81 and half a dozen schools tied at 77.

In Denver, using second grade reading scores from the same year's tests, and the
same standardized test Jefferson County uses, the top five schools were Palmer at
92, Stevens at 88, Godsman at 84 and half a dozen schools tied at 76.

Now you tell me, if you are looking for the very best schools to send your child to,
where are you going to find them? Stevens School in Denver, incidentally, is an old
Victorian relic sitting in the heart of polyglot Capitol Hill, on the edge of the
Congress Park neighborhood. Some of the kids are quite affluent; some are quite
poor, and they come in every skin color God ever invented. But as the scores attest,
that is quite a school. Live parents, live kids, live city neighborhood.

Let us turn now to one of the lesser known indicators of how much a school
stem really cares about getting the brightest of its students into college. Advanced
Placement (AP) courses and tests. AP courses are college freshman-equivalent pro-
grams given to ambitious high school seniors (and sometimes juniors).

They are available in such fields as American or English Literature, Foreign
Languages and Literature, American and European History, Calculus, Chemistry
and Physics.

How a teacher teaches these courses is up to the teacher, but the pressure has to
be more intense than the usual accelerated high school course because the payoff is
the student's ability to pass the AP test at the end of the course. These tests are
nationally standardized by the College Entrance Examination Board and devised by
college professors.

But if a student passes with one of the top three grades, 3, 4 or 5, he or she can be
granted college credit and allowed to skip that freshman course in college, a signifi-
cant saving of time for the student and money for his parents. (The most competi.
tive colleges only accept grades of 4 or 5 for credit; many, if not most public colleges
will accept grades of 3 or better.)

So which school system in the metropolitan area has by far the most students in
AP courses, has the highest percentage of students taking AP tests, gives the
greatest number of tests and has the most students passing AP tests with grades of3 or higher?

Yeah, sure, it's that slummy big-city system, Denver. It had 7.8 percent of its high
school juniors and seniors taking AP tests in 1979-80.

That s 695 students, more by far than any other school district in the metro area.
In 1980, Denver administered 1,137 tests, more than all the other .13 school districts
in the Denver area put together. And Denver students passed 614 of those tests, 54
percent with a score of 3 or better.

The only Denver area school district coming even close to Denver's record on AP
courses and tests is-guess-no, not Jefferson County, not Cherry Creek, but Little-
ton. Littleton in the 1979-80 school year had 207 youngsters, 6.5 percent of its high
school seniors and juniors, taking some 341 Advanced Placement tests. And Little-
ton student passed 262 of the tests, or 76.8 percent, about what you expect of an
affluent, white school district.

Jefferson County is down among the also-rans when it comes to Advanced Place-
ment tests. They too are affluent and pretty white, at least compared to the 58
percent minority enrollment in Denver.

But just to show you how things go, there is one high school in Denver that is still
pretty segregated, full of low income minority students. On almost any academic
indicator, its ratings are the lowest of any high school in Denver. And on AP tests,
it is typically low, only about 1.4 percent of its students tried the AP tests in the
spring of 1980.

Pretty sorry, huh? Well, I don't want to put anybody down, but that 1.4 percent is
the same percentage of students who took the AP tests in Jefferson County. What
does that prove? Who knows?

Perhaps it would at least suggest that, in the Denver area, you can't tell the best
school districts without a lengthy scorecard.

Now let us consider an indicator of how well a school system has fine-tuned its
offering to the needs of its students, dropout rates. Generally speaking, the pres-
ence or.arge numbers of minority and low income children is supposed to make it
more difficult for a school district to hold down its dropout rate, to hold its young-
sters in school. This is particularly true if the school district also has to cater to
significant numbers of affluent, highly motivated children, which Deiver does.

So where does Denver rank among metropolitan area school districts on this
indicator? Right in the middle, about 8th out of 14, according to 1979-80 figures of
the Colorado Department of Education.

That is, Jeffco, with its 93 percent Anglo enrollment, has an 8.9 percent annual
dropout rate.
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Denver, with its 42.9 percent Anglo enrollment, has a 9.9 percent dropout rate.
Both were much higher than Cherry Creek's 2.4 percent, which is by far the best in
the area. (Next best is Boulder's 6.7 percent.)

On the other hand, Denver's 9.9 percent is almost equally far below the 16.8
percent rate in Denver, a system with only 19 percent minorities, or Westminster's
13.7 percent. Westminster's pupil membership is 23 percent minority.

And there's one final indicator, to which teachers generally pay more attention
than parents. A school district's pupil-teacher ratio. Even though pupil-teacher ratio
has only a vague relationship to the actual class sizes a pupil will find in a school
system, the ratios do say something about the comparative amounts of adult help a
student can expect in various school districts.

On this scale, Denver is far and away tops, or lowest in the ratio of pupils to
teachers at 17. Next lowest, are Westminster at 18.2 pupils per teacher, and Com-
merce City at 18.3. In the middle of the rankings are Aurora and Cherry Creek,
both at 20.

Highest ratios belong to Jefferson County, at 20.8, Littleton at 21.3 and North-
glenn-Thornton at 21.4.

In sum, when speaking of Denver in comparison with the other school districts of
the metropolitan area, as they say in that beer commercial, it is surprising, and the
surprise is how good it is.

Two final points about all this.
Point one is, if you didn't know how good the Denver Public Schools are, one

reason, aside from the stereotypes, is that their public relations operation is lousy.
They do a better job of hiding their light under a bushel than any school system. I
know. If you want to know how good they are, you gotta guess, you don't catch them
telling you.

Point two is, as Dr. Orfield says, they're running out of time. If they ever want to
get Anglos with children to move into the city, desegregate housing and improve
their racial balance, their tax base, and get them off those court ordered buses, they
need to see that people, especially realtors, do know the kind of facts I've been
passing along.

If housing desegregation is ever to take place in Denver, someone, possibly real-
tors, is going to have to needle the Denver School Board into ending the secrecy
about their quality.
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INTEGRATED EDUCATION

Januery-February, 1976.

will separate
be more equal?

gary orfield

Once it became apparent, in the early 1950s, that the
Supreme Court would seriously consider ordering
school desegregation, there was a great rush in a
number of states to make segregated schools more
equal, at least in terms of some obvious, tangible
features. Southern leaders reasoned if they were to
defend separate but equal schools some of the most
scandalous inequalities must be ended. After the 1954
decision the strategy continued. Local leaders hoped
that more equal facilities would discourage the filing
of law suits and help prevent blacks from transferring
under court-ordered freedom of choice transfer plans.

"'re result was an epidemic of handsome new red
brick schools for black children and a closing of tht
enormous gap between salaries for white and black
teachers. When faced with the imminent threat of
integration, southerners showed willingness to take
some steps towards equality. The southern lawyers
caice before the Supreme Court arguing that if only
segregation remained untouched new bond issues and
other actions would deal with some of the most severe
inequalities. In South Carolina, for instance, the
Governor and the legislature had authorized a new
$75 million bond issue.' Even under the gun, however.
the equalization moves were limited. The new buildings
were often overcrowded from the beginning and
otlered a limited range of courses taught by poorly
trained teachers.

promises, promises

As the courts have begun to order large-scale urban
school desegregation, a similar issue has emerged.
Hardly an anti-busing speech or editorial omits
a section about the waste of money on busing and the
possibility of using the money instead to make the
schools more equal. "Rather than require the spending
of scarce resources on ever-longe bus rides .... " said
President Nixon, "we should encourage the putting of
those resources directly into education."- President
Gerald Ford has expressed similar sentiments:

In my hometown of Grand Rapids, Michigan, we
have.., a pupil teacher ratio of twenty-five students

to one tcwlwr. lit my judgment it would be far
wiser to spend the money that we might spend for
busing, to reduce the pupil-teacher ratio. It should
he eight to one or %even to one .. .

I'crhaps, these comments suggest, minority group
leaders could exchange the threat of busing for some
hard cash or some additional programs in ghetto or
barrio schools. During the past decade these
possibilities have been explored in a number of ways.
bOth in and out of the courts. The general record has
been one of frustration. Yet the issue continues to
arise in Congress as successive anti-busing measures
are voted into law.

The most important attack on tangible inequality
came in the courts. After California state courts
struck down the state's discriminatory system of school
finance, litigation was launched in a number of states
and many observers believed that the Supreme Court
would ind the entire system of statewide financin*
unconstitutional. The Supreme Court's 1973 decision
in the Rodriguez case, however, rejected this whole
line of argument, concluding that the Constitution
could not require equal educational spending since
education itself was "not among the rights afforded
explicit protection under our Fcdral Constitution."'
Even in states where the drive went forward in the
state legislatures or state courts it soon became evident
that equalization would principally benefit low income
rural districts, since cities usually spent more money
than the state-wide average, though less than many
suburbs. At any rate, as the Court pointed out in the
Rodriguez decision, research had produced no
substantial evidence that an increment of funds would
make any difference in the success of central city
students.

Fcdcral education aid would be another logical source
of additional money for ghetto schools. Title I of the
Elementary and Secondary Education Act was intended
to focus federal funds on concentrations of poor
children and was originally expected to account for a
steadily rising percentage of school expenditures.
Unfortunately, federal assistance during the past seven
years has accounted for a declining fraction of rapidly
growing educational costs. While President Nixon was
fighting desegregation, he was also vetoing three of
the first four education appropriation bills of his
administration." In a dramatic election year speech
calling for anti-busing legislation, President Nixon
promised more money for ghetto schools. But when
his message actually went to Congress, it turned out
that the President was merely proposing to concentrate
existing funds on fewer schools, providing no new
money.'

The same pattern continued when President Ford sent
up his first education bud#et. Senator Walter Mondale
summarized the proposal in an address to the National
Education Association:

The budget ... recommends an absolute cut of
almost $600 million in federal aid to elementary
and secondary education, which, if one accounts for
inflation, is an effective cut of $959 million. The
Ford budget virtually freezes funding for Title I.
which is an effective cut of $200 million; rescinds
the entire increase for bilingual and handicapped
education; reduces emergency school aid
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I dc grcgation asislanc I funding by $164 1 ntillion.
virtually eliminating it; and. in fact. climin:lcs all
funds for drop-out prevention. nutrition, health.
and ethnic heritage. It would cut $3t) million
from the school lunch program. 7

Mondale concluded that Ford was .Ittenptinig to cut
the education budget twcnly-lie percent in dollars of
constant value.

There are niany local variations,. of course, on the
national discussion of the relationship between the
qucition of integration and that of more equal schools.
In some cases, there have becn explicit trades. "The
iiost famous of these came in the bitterly controversial
deal between the Atlanta chapter of the NAACI'
mnd the local school board to ih the NAACP
desegregation case out of coil. The local chapter
dropped the case in cxchtange for an agreement to
appIoint black administrators to key pIoitions within
the schooll bureaucracy. The arrangement was
subsequently denounced by the na tiiial NAACI and
the leadership of [lie local chapter removed.' The
dcal. however, was implemented and it did rclict Ite
frustrations of pursuing traditional strategies in a
schx)l system like Atlanta's which was rapidly
becoming as overwhelmingly black as that of
Washington, D.C.

community control

At another level, community organizers in New York
and other large cities pressed in the late 1960s for a
policy of "community control." Confronted with a log
and hitter deadlock on desegregation, they proposed
a substitute approach based on breaking up large
school districts and turning over control of ghetto and
bharrio schools to local black and Latino leaders who
would presumably be more responsive to the needs
of minority children. The issue produced a terrible
teachers strike in New York and eventual legislation
which transferred a limited range or power to
community school boards.

The community control compromise has been a bitter
disappointment in New York City. The people in the
conimunitics weren't very interested. About a seventh
voted in the first elections and the turnout fell to less
than a tenth by 1975. The United Federation of
Teachers, the principal enemy of many community
activists, decisively dominated the elections. In 1975.
U lT-cndorsed candidates won control of twenty-seven
of the thirty-two local boards" Sonic of the local
boards were being investigated for illegal patronage
and corruption?" One of the principal uses of local
power was to preserve segregation in white areas. A
movement intended to provide a major alternative path
to reformin; urban schools became an instrument
for reinforcing the union's power and for a return of
the old ward level politics and corruption that had
plagued big city schools early in the twentieth
century. It only reinforced segregationist tendencies.

During the 1971-72 period, when broad metropolitan
school desegregation seemed a real possibility, the
issue of additional money for central cities arose again
in some localities. One member of the Louisville
school board reported that the state legislature granted
the city additional funds as a quid pro quo for
temporarily withdrawing the threat of a metropolitan

4

law .suit. Moad the Supreme ('ourt supported
inctroptitanism in the Detroit case, the issue might
well have trisen in other areas.

money and the busing bills

Against this backdrop of attempts to forestall
dcsegregation by transferring moncy or power to
segregated systems. it is fascinating to examine
Congressional treatment of the issue in its recent
anti-busing debates. Each time. there has been some
deis.csion of the possibility of providing
additional funds to the schools that would remain
w-grcgated or be rcsegrcgatd if the policy t4 limiting
using were enforced. Congress. however, has not
proviidcd money. The ptsilion of the president has
been to fight for culling back even the existing aid
pnrTranis.

'I lti 1974 busing light centered on the battle to
extend the Elementary and Sccondary Education Act.
As the ilou.s and Senate wcrc writing into the bill
various restrictions on desegregation, they were also
debating allocation formulas and considering motions
to provide additional funds for central city schools.
The votes showed that Congress was not only moving
toward entrenching racial .paration but also
toward intensifying educational inequalities.

When the House passed the 1974 bill, the anti-busing
strictures were accompanied by a new allocation
formula which gave more money to the suburbs and
the South, while cutting back funds to big cities like
New York and Washington." Two Democrats from
the Detroit suburbs, James O'Hara and William Ford.
pressed for an amendment which would have taken
an additional $4.4 million from Detroit and would
have given $5.6 million more to two largely segregated
suburban counties, both among the twenty richest in
the nation.i O'Hara and Ford had also been leaders
of the anti-busing forces since the metropolitan issue
first arose in Detroit. Fortunately. the House rejected
their amendment.

An effort to gain House support for a "contpromise"
bill restraining the courts but also permitting some
desegregation and providing funds for ghetto school
upgrading received no serious support. This approach,
introduced by Rep. John Anderson (R-ll.), leader
of the House Republican Conference, received so few
votes that its sponsors did not even ask for a roll call."'

the House was ready to vote for virtually any
limitation on urban desegregation that could be drafted.
but there was no interest in upgrading the schools that
would be condemned to continued segregation. The
dominant impulse, in fact, was to shift the money
where the votes were, away from the declining and
increasingly powerless older central cities.

The bill then went to the Senate, which had
traditionally defeated House anti-busing measures. In
1974, however, the Senate began to change, enacting
the first substantial limitation on civil rights
enforcement authority since 1954. The Senate passed
a complex and confusing compromise, after narrowly
defeating efforts to directly curtail the courts. The
compromise. its advocates claimed, ended HEW's
authority to require system-wide urban desegregation
and subjected the courts to a number of new
procedural limitations."
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While the Senate was debating the hill. there were two
a1lipts to provide special compenbatory progranis
for ghetto education. Though the propotsls canic from
both sides of the aisle, under the sponsorship of
moderate members, they didn't get off the ground.

Florida Democrat Lawton Chiles, Jr. supported
"Prize School" legislation he hoped would turn
segregated inner city schools into excellent schools.
Senator Chiles was prepared to increase resources in
such schools very substantially. Any school with more
than forty percent poor children would receive
additional funds equal to two-thirds or more of the
average national per student expenditure. Although
Chiles said he thought people would be ready to
provide an estimated $2.5 billion annual cost to solve
the busing conflict, the proposal engendered no
enthusiasm. Chiles took the amendment off the Iloor
without any vote on the understanding that it would be
considered sometime later in committee."

Connecticut Republican Lowell Weicker. Jr. had little
more luck with his Quality School Aid bill. The
measure would have more than doubled compensatory
education money through a variant of the revenue
sharing approach. To show his seriousness, Weicker
incorporated in the measure a small (1.5 percent)
income tax surchare to pay for it. This, he told the
Senate, would provide money to eliminate "inferior
schools with inferior teachers and opportunities.""
Once members found out that a small tax rise was
included, he remembers, "I never lost so many
cosponsors in my life." Though Weicker was puzzled
at the opposition to "some sacrifice, some discomfort,"
the measure was voted down 4-83."

The next year, in September 1975, there was some
discussion of similar proposals, as the Senate proceeded
to repeal major provisions of the 1964 Civil Rights
Act. Once again, nothing came of them
though they would have provided far less money than
the proposals of the previous year. A parliamentary
objection by southern leader James Allen (D-Ala.).
prevented consideration of a $I billion proposal
sponsored by Senator Edward Kennedy (D-Mass.).
When Minority Whip Robert Byrd (D-W. Va.).
proposed to increase Title I funds $300 million by
transferring money from health programs, the Senate's
only black member, Edward Brooke (R-Mass.)
anw;rily attacked it as an attempt to appease Byrd's
c inscience with a small one-year increment of funds.T!he parlianienl.ry situation required unanimous
consent for consideration of tf.e Byrd amendment.
Brooke objected."

At one point in the debate Senator Chiles took the
Iloor to talk about his Prize School idea again. He
had even found a working model of his idea in a ghetto
school in Sarasota, Florida which had been
dranaticully upgraded and now has a waiting list of
whites wanting to transfer in. In three years of effort,
he said, his idea had gone nowhere. "I cannot get any
hearings on the bill," he told the Senate."

The Se¢ate's actions in 1975 went one more step
toward destroying what remains of the federal civil
rights enforcement program without making even a
symbolic gesture toward olTering equal education in
segregated schools. When attacking desegregation,
members of Congress and administration officials talk

ivrtcn about the need to ,pgrad programs instead.
In fact, huwevcr. the clear pattern of policy which
has emerged is moving toward both greater segregation
and more unequal programs.

the problems with plessy

From the beginning a central problem with the
separate but equal doctrine has been that once
separation is assured, the dominant white society rarely
feels any need to make even a pretense of equality.
Achieving substantive equality, even in terms of
offering the same range of challenging courses to better
students, would be vastly more expensive in a ghetto
setting because of the heavy burdens the schools must
also carry in dealing with the high concentrations of
educationally and personally disrupted children in
very poor neighborhoods. Even if the extensive
research suggesting that large increments of money
make very little difference in such a setting were
wrong, the country seems to be heading in exactly the
opposite direction. At the same time a consensus
forms for the assumption that big city desegregation is
infeasible, no one seems upset about the fact that
there are now forty students in a classroom in the
schools of inner city New York. Even if one could
ignore the Supreme Court's telling point that black
schools will inevitably be seen and treated as unequal
and inferior by the white majority, there is no
disposition to increase the resources for ghetto
education,- even modestly.

The new version of the separate but equal doctrine,
embraced by a growing number of national leaders
and commentators, has the same failings as its
pre-1954 cousin. The "equal" part is just rhetoric.
The separatee" part reflects a cold determined reality.
Unlike their predecessors in the South of the 1950s,
opponents of urban integration haven't developed
even a symbolic equalization drive.
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APPENDIX
PART 1-PROPOSED LsGsATIoN

97TH CONGRESS
1ST SESSION

To establish reasonable limits on the power of courts of the United States in the
imposition of injunctive relief in suits to protect the constitutional rights of
individuals in public education and to authorize the Attorney General to
institute suits to enforce such limits.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 24 (legislative day, FEBRUARY 16), 1981

Mr. JOHNSTON (for himself, Mr. LAXALT, Mr. THURMOND, Mr. HOLLINOS, Mr.
DECONCINI, Mr. EXON, and Mr. MCCLURE) introduced the following bill;
which was read twice and referred to the Committee on the Judiciary

A ILL
To establish reasonable limits on the power of courts of the

United States in the imposition of injunctive relief in suits to
protect the constitutional rights of individuals in public edu-
cation and to authorize the Attorney General to institute
suits to enforce such limits.

1 Be it enacted by the Senate and House of Representa-

2 tires of the United States of America in Congress assembled,

3 That this Act may be cited as the "Neighborhood School Act

4 of 1981".

(379)

83-458 0 - 82 - 2S
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1 STATEMENT OF FINDINGS AND PURPOSES

2 SEC. 2. (a) The Congress finds that-

3 (1) court orders requiring transportation of stu-

4 dents to or attendance at public schools other than one

5 closest to their residences for the purpose of achieving

6 racial balance in public school systems have been an

7 ineffective remedy and have not achieved unitary

8 public school systems and that such orders frequently

9 result in the exodus from public school systems of chil-

10 dren which causes even higher racial imbalances and

11 less support for public school systems;

12 (2) assignment and transportation of students to

13 public schools other than to one closest to their resi-

14 dences is expensive and wasteful of scarce supplies of

15 petroleum fuels;

16 (3) the pursuit of racial balance at any cost is

17 without constitutional or social justification and that

18 assignment of students to public schools or busing of

19 students to achieve racial balance or to attempt to

20 eliminate predominantly one race schools has been

21 overused by courts of the United States and is in many

22 instances educationally unsound and causes racial im-

23 balances and separation of students by race to a great-

24 er degree that would have otherwise occurred;
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1 (4) assignment of students to public schools clos-

2 est to their residence (neighborhood public schools) is

3 the preferred method of public school -attendance and

4 should be employed to the maximum extent consistent

5 with the Constitution of the United States.

6 (b) The Congress is hereby exercising its power to en-

7 force, by appropriate legislation, the provisions of the four-

8 teenth amendment.

9 LIMITATION OF INJUNCTIVE BELIEF

10 SEC. 3. Section 1651 of title 28, United States Code, is

11 amended by adding the following new subsection (c):

12 "(c)(1) No court of the United States may order or issue

13 any writ ordering directly or indirectly any student to be as-

14 signed or to be transported to a public school other than that

15 which is nearest to the student's residence unless-

16 "(i) such assignment or transportation is provided

17 incident to attendance at a 'magnet', vocational, tech-

18 nical, or other school of specialized or individualized

19 instruction;

20 "(ii) such assignment or transportation is provided

21 incident to a purpose directly and primarily related to

22 an educational purpose;

23 "(iii) such assignment or transportation is pro-

24 vided incident to the voluntary attendance of a student

25 at a school; or
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1 "(iv) the requirement of such transportation is

2 reasonable.

3 "(2) The assignment or transportation of students shall

4 not be reasonable and a court of the United States shall not

5 issue any writ ordering the assignment or transportation of

6 any student if-

7 "(i) there are reasonable alternatives available

8 which involve less time in travel, distance, danger, or

9 inconvenience;

10 "(ii) such assignment or transportation requires a

11 student to cross a school district having the same

12 grade level as that of the student;

13 "(iii) such transportation plan or order or part

14 thereof is likely to result in a greater degree of racial

15 imbalance in the public school system than was in ex-

16 istence on the date of the order for such assignment or

17 transportation plan or is likely to have a net harmful

18 effect on the quality of education in the public school

19 district;

20 "(iv) the total actual daily time consumed in

21 travel by schoolbus for any student exceeds by 30 min-

22 utes the actual daily time consumed in travel by

23 schoolbus to and from the public school with a grade

24 level indentical to that of the student and which is

25 closest to the student's residence;
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1 "(v) the total actual round trip distance traveled

2 by schoolbus for any student exceeds by 10 miles the

3 total actual round trip distance traveled by schoolbus-

4 to and from the public school closest to the student's

5 residence and with a grade level identical to that of the

6 student.".

7 RUIT8 BY TIE ATTORNEY OSNERAL

8 88c. 4. Section 407(a) of title IV of the Civil Rights

9 Act of 1964 (Public Law 88-352, section 407(a); 78 Stat.

10 241, section 407(a); 42 U.S.C. 2000c-6(a)), is amended by

I1 inserting after the last sentence the following new

12 subparagraph:

13 "Whenever the Attorney General receives a complaint

14 in writing signed by an individual, or his parent, to the effect

15 that he has been required directly or indirectly to attend or to

16 be transported to a public school in violation of the Neighbor-

17 hood School Act and the Attorney General believes that the

18 complaint is meritorious and certifies that the signers of such

19 complaint are unable, in his judgment, to initiate and main-

20 tain appropriate legal proceedings for relief, the Attorney

21 General is authorized to institute for or in the name of the

22 United States a civil action in any appropriate district court

23 of the United States against such parties and for such relief

24 as may be appropriate, and such court shall have and shall

25 exercise jurisdiction of proceedings instituted pursuant to this
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1 section. The Attorney General may implead as defendants

2 such additional parties as are or become necessary to the

3 grant of effective relief hereunder."
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97TH CONGRESS 118T SESSION

To amend the Civil Rights Act of 1964 to provide for freedom of choice in
student assignments in public schools.

IN THE SENATE OF THE UNITED STATES

APRIL 27, 1981
Mr. HELMS introduced the following bill; which was read twice and referred to

the Committee on the Judiciary

A ILL
To amend the Civil Rights Act of 1964 to provide for freedom

of choice in student assignments in public schools.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Student Freedom of

4 Choice Act".

5 SEc. 2. The Civil Rights Act of 1964 (42 U.S.C.

6 1971-1975a-1975d, 2000a-2000h-6) is amended by

7 adding at the end thereof the following new title:
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1 "TITLE XII-PUBLIC SCHOOL-FREEDOM OF

2 CHOICE

8 "Sc. 1201. As used in this title-

4 "(a) 'State' means any State, district, Commonwealth,

5 territory, or possession of the United States.

6 "(b) 'Public school' means any elementary or secondary

7 educational institution, which is operated by a State, subdivi-

8 sion of a State, or governmental agency within a State, or

9 any elementary or secondary educational institution which is

10 operated, in whole or in part, from or through the use of

11 governmental funds or property, or funds or property derived

12 from a governmental source.

13 "(c) 'School board' means any agency which administers

14 a system of one or more public schools and any other agency

15 which is responsible for the assignment of students to or

16 within such system.

17 "(d) 'Student' means any person required or permitted

18 by State law to attend a public school for the purpose of

19 receiving instruction.

20 "(e) 'Parent' means any parent, adoptive parent,

21 guardian, or legal or actual custodian of a student.

22 "(f) 'Faculty' means the administrative and teaching

23 force of a public school system or a public school.

24 "(g) 'Freedom of choice system' means a system for the

25 assignment of students to public schools and Within public
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1 schools maintained by a school board operating a system of

2 public schools in which the public schools and the classes it

3 operates are open to students of all races and in which the

4 students are granted the freedom to attend public schools and

5 classes chosen by their respective parents from among the

6 public schools and classes available for the instruction of

7 students of their ages and educational standings.

8 "SEC. 1202. No department, agency, officer, or em-

9 ployee of the United States empowered to extend Federal

10 financial assistance to any program or activity at any public

11 school by way of grant, loan, or otherwise shall withhold, or

12 threaten to withhold, such financial assistance from any such

13 program or activity on account of the racial composition of

14 the student body at any public school or in any class at any

15 public school in any case whatever where the school board

16 operating such public school or class maintains, in respect to

17 such public school and class, a freedom of choice system.

18 "SEc. 1203. No department, agency, officer, or em-

19 ployee of the United States empowered to extend Federal

20 financial assistance to any program or activity at any public

21 school by way of grant, loan, or otherwise shall withhold, or

22 threaten to withhold, any such Federal financial assistance

23 from any such program or activity at such public school to

24 coerce or induce the school board operating such public

25 school to transport students from such public school to any
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1 other public school for the purpose of altering in any way the

2 racial composition of the student body at such public school

3 or any other public school.

4 "SEc. 1204. No department, agency, officer, or em-

5 ployee of the United States empowered to extend Federal

6 financial assistance to any program or activity of any public

7 school in any public school system by way of grant, loan, or

8 otherwise shall withhold or threaten to withhold any such

9 Federal financial assistance from any such program or activi-

10 ty at such public school to coerce or induce any school board

11 operating such public school system to close any public

12 school, and transfer the students from it to another public

13 school for the purpose of altering in any way the racial com-

14 position of the student body at any public school.

15 "SBc. 1205. No department, agency, officer, or em-

16 ployee of the United States empowered to extend Federal

-17 financial assistance to any program or activity at any public

18 school in any public school system by way of grant, loan, or

19 otherwise shall withhold or threaten to withhold any such

20 Federal financial assistance from any such program or activi-

21 ty at such public school to coerce or induce the school board

22 operating such public school system to transfer any member

23 of any public school faculty from the public school in which

24 the member of the faculty contracts to serve to some other
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1 public school for the purpose of altering the racial composi-

2 tion of the faculty at any public school.

3 "SEc. 1206. Whenever'any department, agency, offi--

4 cer, or employee of the United States violates or threatens to

5 violate section 1202, section 1203, section 1204, or section

6 1205 of this Actthe school board aggrieved by the violation

7 or.threatened violation; or the parent of any student affected

8 or to be affected by the violation or threatened violation, or

9 any student affected or to be affected by the violation or

10 threatened violation, or any member of any faculty affected

11 or to be affected by the violation or threatened violation may

12 bring a civil action against the United States in a district

'13 court of the United States complaining of the violation or

14 threatened violation. The district courts of the United States

15 shall have jurisdiction to try and determine a civil action

16 brought under this section irrespective of the amount in con-

17 troversy and enter such judgment or issue such order as may

18 be necessary or appropriate to redress the violation or pre-

19 vent the threatened violation. Any civil action against the

20 United States under this section may be brought in the judi-

21 cial district in which the school board aggrieved by the viola-

22 tion or threatened violation has its principal office, or in the

23 judicial district in which any school affected or to be affected

24 by the violation or threatened violation is located, or in the

25 judicial district in which a parent of a student affected or to
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1 be affected by the violation or threatened violation resides, or

2 in the judicial district in which a student affected or to be

3 affected by the violation or threatened violation resides, or in

4 the judicial district in which a member of a faculty affected or

5 to be affected by the violation or threatened violation resides,

6 or in the judicial district encompassing the District of Colum-

7 bia. The United States hereby expressly consents to be sued

8 in any civil action authorized by this section, and expressly

9 agrees that any judgment entered or order issued in any such

10 civil action shall be binding on the United States and its of-

11 fending department, agency, officer, or employee, subject to

12 the right of the United States to secure an appellate review

13 of the judgment or order by appeal or certiorari as is provided

14 by law with respect to judgments or orders entered against

15 the United States in other civil actions in which the United

16 States is a defendant.

17 "SEc. 1207. No court of the United States shall have

18 jurisdiction to make any decision, enter any judgment, or

19 issue any order requiring any school board to make any

20 change in the racial composition of the student body at any

21 public school or in any class at any public school to which

22 students are assigned in conformity with a freedom of choice

23 system, or requiring any school board to transport any stu-

24 dents from one public school to another public school or from

25 one place to another place or from one school district to an-
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1 other school district in order to effect a change in the racial

2 composition of the student body at any school or place or in

3 any school district, or denying to any student the right or

4 privilege of attending any public School or class at any public

5 school chosen by the parent of such student in conformity

6 with a freedom of choice system, or requiring any school

7 board to close any school and transfer the students from the

8 closed school to any other school for the purpose of altering

9 the racial composition of the student body at any public

10 school, or precluding any school board from carrying into

11 effect any provision of any contract between it and any

12 member of the faculty of any public school it operates speci-

13 lying the public school where the member of the faculty is to

14 perform his or her duties under the contract.".
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97TH CONGRESS 11 71 T S 11 8 8 O N e l

To secure the right of students entitled to equal protection of the laws to be free
from purposeful discrimination and segregation and to be treated in a racially
neutral manner with regard to their assignment to public schools providing
free public education, and for other purposes.

IN THE SENATE OF THE UNITED STATES

MAY 8 (legislative day, APEIL 27), 1981
Mr. GORTON introduced the following bill; which was read twice and referred to

the Committee on the Judiciary

A ILL
To sectire the right of students entitled to equal protection of

the laws to be free from purposeful discrimination and
segregation and to be treated in a racially neutral manner
with regard to their assignment to public schools providing
free public education, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That this Act may be cited as the "Racially Neutral School

4 Assignment Act".
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1 FINDINGS

2 SEC. 2. (a) In order to secure the right of students to be

3 free from purposeful segregation and discrimination in their

4 assignments to public schools, the Congress, pursuant to the

5 authority granted under section 5 of the fourteenth amend-

6 ment of the Constitution, enacts the provisions of this Act.

7 (b) The Congress finds and declares that the assignment

8 of students to public schools on the basis of their race or

9 color-

10 (1) is not reasonably related nor necessary to the

11 achievement of the compelling governmental interest in

12 eliminating de jure, purposeful segregation because

13 such segregation can be eliminated without student as-

14 signments based on race or color;

15 (2) causes significant educational, familial, and

16 social dislocations without commensurate benefits;

17 (3) undermines community support for public edu-

18 cation;

19 (4) is disruptive of social Peace and racial har-

20 mony;

21 .(5) has not produced an improved quality of public

22 education;

23 (6) debilitates and disrupts the public educational

24 system and wastes public resources;
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1 (7) constitutes a serious interference with the pri-

2 vate decisions of parents as to how their children will

3 be educated;

4 (8) unreasonably burdens individuals who are not

5 responsible for the wrongs which such assignments

6 seek to remedy; and

7 (9) denies the right of racially neutral treatment in

8 school assignments to which students are, or ought to

9 be, entitled.

10 (c) In light of the other findings contained in this sec-

11 tion, Congress concludes that racially conscious assignment

12 of students to schools is not necessary to the enforcement of

13 the right to be free from purposeful segregation and discrimi-

14 nation in school assignments. Congress accordingly deter-

15 mines that every student has the right to have his or her

16 assignment to public school determined in a racially neutral

17 manner.

18 DEFINITIONS

19 SEc. 3. As used in this Act-

20 (1) The term "public school" means a day or resi-

21 dential school which provides elementary or secondary

22 education, as determined under State law, except that

23 it does not include any education beyond grade twelve.

24 (2) The term "free public education" means edu-

25 cation which is provided at public expense, under
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1 public supervision and direction, and without tuition

2 charge, and which is provided as elementary or sec-

3 ondary school education in the applicable State, except

4 that such term does not include any education beyond

5 grade 12.

6 (3) The term "student" means any individual who

7 has not attained eighteen years of age.

8 (4) The term "State" shall include each of the

9 several States, the District of Columbia, any Common-

10 wealth or Territory of the United States, and any

11 agency, board, commission, county, city, township,

12 parish, municipal corporation, school district, or other

13 political subdivision thereof.

14 RIGHTS PROTECTED

15 SEC. 4. (a) No student shall be denied the right to be

16 free from purposeful segregation and discrimination by school

17 authorities in his or her assignment to a public school. In

18 view of the finding in section 2(b) that racially conscious

19 school assignments are not necessary or appropriate to the

20 enforcement of that right, no student shall be denied the right

21 to have his or her assignment to a public school determined

22 in a racially neutral manner.

23 (b) No court, department, or agency of the United

24 States or of any State shall order the implementation of any

25 plan which would require, because of the race or color of any

83-458 0 - 82 - 26
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1 student, the assignment of that student to a public school

2 which provides free public education other than the school

3 closest to his or her place of residence which provides the

4 appropriate grade level and type of education for the student.

5 JURISDICTION AND RELIEF

6 SEC. 5. (a) Any person aggrieved by a violation of this

7 Act may bring a civil action in the appropriate district court

8 of the United States for such equitable relief as may be ap-

9 propriate.

10 (b) The Attorney General may bring an action for a de-

11 claratory judgment in any appropriate case in which the At-

12 torney General determines that the rights of individuals ag-

13 grieved by a violation of this Act will be served by bringing

14 such an action.

15 (c) The district courts of the United States shall have

16 jurisdiction of actions brought under this section without

17 regard to the amount in controversy.

18 TECHNICAL AMENDMENTS

19 SEC. 6. (a) Section 203(b) of the Equal Educational Op-
,20. portunities Act of 1974 is amended to read as follows:

21 "(b) For the foregoing reasons, it is necessary and

22 proper that the Congress, pursuant to the powers granted to

23 it by the Constitution of the United States, specify appropri-

24 ate remedies for the elimination of de jure, purposeful segre-

25 gation.".
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1 (b) Section 215(a) of such Act is amended by striking

2 out "or next closest".

3 SAVINGS PROVISION

4 SEC. 7. The provisions of this Act shall supersede all

5 other provisions of Federal law that are inconsistent with the

6 provisions of this Act.

7 APPLICATION

8 SEc. 8. This Act shall apply with respect to any order

9 of a court, department, or agency of the United States or of

10 any State, whether issued before or after the enactment of

11 this Act.
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To provide for civil rights ini public schools.

IN TIlE SENATE OF THE UNITED STATES

OC'TOBER 21 (legislative da.-, OCTOBEHR 14), 1981

Mr. HATCH introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

To..A ILL
To provide for civil rights in public schools.

1 Be it enacted by the Senate and House of Representa-

2 fives of the United States of America in Congress assembled,

3 That this Act may be cited as the "Public School Civil

4 Rights Act of 1981".

5 SEC. 2. The Congress finds that-

6 (1) the assignment of students to public schools on

7 the basis of race, color, or national origin, or in order

8 to achieve balance or correct imbalance regarding race,

9 color, or national origin in public schools-
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1 (A) violates constitutional and legal guaran-

2 tees that individuals shall not be denied equal pro-

3 tection of the law;

4 (B) violates constitutional and legal guaran-

5 tees that individual rights shall not be abridged on

6 the basis of race, color, or national origin;

7 (C) has failed to demonstrate educational

8 benefits commensurate with the disruption caused

9 by such assignment;

10 (D) has failed to demonstrate social benefits

11 commensurate with the disruption caused by such

12 assignment;

13 (E) has contributed to a significant deteriora-

14 tion of public schools in the districts subject to

15 such orders regarding assignment by inducing

16 large numbers of families to migrate away from

17 such districts;

18 (F) has contributed to the deterioration of

19 public education by removing the neighborhood

20 school as the focus- of such education;

21 (G) has disrupted the education of countless

22 schoolchildren who must endure lengthy transpor-

23 tation to and from school each day, and, as a

24 result, must often forego participation in extra-

25 curricular activities occurring after school;
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1 (H) has eroded community commitment. to

2 public schools and public education;

3 (I) interferes with the right of parents to

4 make decisions regarding the education of their

5 children;

6 (J) disrupts racial harmony by characterizing

7 and classifying students on the basis of race or

8 color and assigning them to schools on such basis;

9 (K) diverts significant amounts of financial

10 resources away from direct improvement of the

11 quality of education;

12 (L) usurps the responsibilities and traditional

13 functions of State and local authorities to provide

14 an educational system meeting the distinct needs

15 of the community; and

16 (M) undermines public respect for the Gov-

17 ernment and its system of administering law and

18 justice;

19 (2) past unconstitutional segregation, such as

20 racial segregation enforced by law, is not a.significant

21 cause of existing racial imbalances in public schools,

22 (3) since assignment of students to public schools

23 on the basis of race cannot be justified as a means of

24 preventing or undoing racial discrimination by school

25 authorities, such assignment is itself an unjustifiable
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1 practice of racial discrimination by the Government in

2 violation of the fourteenth amendment; and

3 (4) whatever the basic cause of racial imbalance

4 in the public schools, assignment of students to public

5 schools on the basis of race, color, or national origin

6 results in more segregation of the races by inducing

7 large numbers of nonminorit, families to migrate away

8 from school systems subject to such assignment or by

9 inducing large numbers of nonminority families to seek

10 alternatives to public school education.

11 SEc. 3. (a) The Congress finds the remedies listed in

12 subsection (b) are available for unconstitutional segregation

13 exclusive of court orders which assign students to public

14 schools on the basis of race, color, or national origin, finding

15 that such orders themselves have the effect of excluding stu-

16 dents from public schools on the basis of race, color, or na-

17 tional origin.

18 (b) The remedies which the Congress finds are available

19 are-

20 (1) legal injunctions suspending all implementation

21 of a segregative law or other racially discriminatory

22 Government action;

23 (2) contempt of court proceedings where such in-

24 junctions are not scrupulously obeyed;
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1 (3) programs without coercion or numerical quotas

2 or specific goals based on racial balance that permit

3 students to voluntarily transfer to other schools within

4 the school district where they reside;

5 (4) advance planning in construction of new facili-

6 ties to provide nondiscriminatory education within the

7 students' neighborhood; and

8 (5) other local initiatives and plans to improve

9 education for all students without regard to race, color,

10 or national origin.

11 SEC. 4. The Congress, pursuant to its authority and

12 powers granted under article HI of the Constitution, and

13 under section 5 of the fourteenth amendment to the Constitu-

14 tion, enacts the provisions of this Act in order to protect

15 public school students against discrimination on the basis of

16. race, color, or national origin.

17 SEC. 5. Section 1343 of title 28, United States Code, is

18 amended by designating the current language as section (a)

19 and adding at the end thereof the following:

20 "(b)(1) Notwithstanding any other provision of law, no

21 inferior court established by Congress shall have jurisdiction

22 to issue any order requiring the assignment or transportation

23 of students to public elementary or secondary schools on the

24 basis of race, color, or national origin or to issue any order
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1 which excludes any student from any public school on the

2 basis of race, color, or national origin.

3 "(2) In the case of court orders entered prior to the date

4 of this Act that require, directly or indirectly, the assignment

5 or transportation of students to a public elementary or see-

6 ondary school on the basis of race, color, or national origin or

7 which excludes any student from any school on the basis of

8 race, color, or national origin, any individual or school board

9 or other school authority subject to such an order shall be

10 entitled to seek relief from such order in any court and unless

11 that court can make conclusive findings based on clear and

12 convincing evidence that-

13 "(1) the acts that gave rise to the existing court

14 order intentionally and specifically caused, and in the

15 absence of the order would continue intentionally and

16 specifically to cause, students to be assigned to or ex-

17 cluded from public schools on the basis of race, color,

18 or national origin; for purposes of this finding, these

19 'acts that gave rise to the existing court order and in-

20 tentionally and specifically caused, and in the absence

21 of the order would continue intentionally and specifical-

22 ly to cause, students to be assigned to or excluded

23 from public schools on the basis of race, color, or na-

24 tional origin' (including but not limited to school dis-

25 trict reorganization, school boundary line changes,
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1 school construction, and school closings) shall not in-

2 clude legitimate efforts to employ public education re-

3 sources to meet public education needs without regard

4 to race, creed, or national origin,

5 "(2) the totality of circumstances have not

6 changed since issuance of the order to warrant recon-

7 sideration of the order,

8 "(3) no other remedy, including those mentioned

9' herein, would preclude the intentional and specific seg-

10 regation,

11 "(4) the economic, social, and educational benefits

12 of the order have outweighed the economic, social, and

13 educational costs of the order,

14 then such plaintiffs shall be entitled to relief which is consist-

15 ent with the provisions of this subsection and the Public

16 School Civil Rights Act of 1981 from such order.".



405

PART 2.-ADDITIONAL CORRESPONDENCE AND ARTICLES

SAM J. ERVIN, JR.,
Morganton, N.C., March 17, 1981.

Hon. ORRIN G. HATCH,
United States Senate, Washington, D.C.

DEAR SENATOR HATCH: It seems to me that the time has come for Congress to put
an end to one of the most aggravated forms of tyranny now being practiced upon
the people of the United States by the federal courts and the federal bureaucrats-
the forced busing of school children for integration purposes.

While I was serving in the Senate, I prepared a bill with great care which was
designed to end such busing in any school district which adopted a freedom of choice
plan as described in my bill. Thi bill is referred to in the enclosed article and is
also set forth on pages 19-25 of the hearings held by the Senate -Subcommittee on
Constitutional Rights on February 19-21, 1974.

The article enclosed is a lengthy but complete one which demonstrates that under
proper decisions of the Supreme Court and the exact wording of the Equal Protec-
tion Clause, the busing for integi-ation purposes is unconstitutional as well as
foolish, wasteful, and tyrannical.

I notice that efforts are afoot to renew the Voting Rights Act of 1965, which is
perhaps the most devious piece of legislation ever enacted by the Congress. I discuss
this act in the enclosed article. The act holds in effect that states condemned by it
and their state officials and their people in their corporate capacities are denied the
benefit of the prohibition on bills of attainder, notwithstanding that the Supreme
Court has adjudged that federal officials and even members of the communist party
are entitled to this protection. Under this act, a number of states cannot even
exercise powers reserved and granted to them by the Constitution of the United
States and change their election laws in any respect without going to Washington
hat in hand and securing the prior permission of the Attorney General of the
United States or the District Court of the District of Columbia.

With all good wishes, I am
Sincerely yours,

SAM J. ERVIN. Jr.. Former U.S. Senator.
Enclosure.

STATEMENT OF SAM J. ERVIN, JR. OF MORGANTON, N.C., A FORMER U.S. SENATOR
FROM NORTH CAROLINA

EXCLUSION FROM NEIGHBORHOOD SCHOOLS OF CHILDREN AND THEIR FORCED BUSING
FOR INTEGRATION: UNCONSTITUTIONAL FEDERAL TYRANNIES

The exclusion from their neighborhood schools and the forced busing of school
children for integration purposes is a foolish, wasteful, and useless tyranny, which
is outlawed by the very provision of the Constitution invoked by the Supreme Court
to justify it, namely, the equal protection clause of the Fourteenth Amendment.1

MY ABIDING CONVICTIONS RESPECTING THE CONSTITUTION

Before explaining why this is so, I deem it not amiss to make certain observations.
I have lived about four score and five years; I have spent a substantial part of my
energy and time during these years in studying the Constitution, its history, and its
objectives; I have acquired by my study abiding convictions respecting these mat-
ters; and I note that many Americans far mwisr than I have entertained like
convictions.

The Constitution is our most precious heritage as Americans. When it is inter-
preted and applied aright, the Constitution protects all human beings within our
borders from anarchy on the one hand and tryanny on the other.

The wise British statesman, William Ewart Gladstone, rightly described the
American Constitution as the most wonderful work ever struck off at a given time
by the brain and purpose of man.'

'The Constitution Fourteenth Amendment, Section 1.
'William Ewart 6ladstone: Kin Beyond the Sea, North American Review, September-Octo-

ber, 1878.
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WHY THE CONSTITUTION WAS WRITrTEN AND ADOPTED

For ease of expression, I use the term Founding Fathers to designate those who
framed and ratified the Constitution submitted by the Convention of 1787, and those
who framed and ratified the amendments which have been added to it.

The Founding Fathers knew the history of the frustrating struggle of the people
against arbitrary governmental power during countless generations for the right to
self rule and to be free from tyranny, and understood the tragic lessons taught by
that history.

As a consequence they comprehended these eternal truths: First, that "whatever
government is not a government of laws is a despotism, let it be called what it
may";8 second, that the "occupants of public office love power and are prone to
abuse it"; 4 and, third, that what autocratic rulers of the people had done in the
past was likely to be attempted by their new rulers in the future unless they were
restrained by laws which they alone could neither alter nor nullify.5

The Founding Fathers desired above all things to secure to the people in a written
Constitution every right they had wrested from autocratic rulers while they were
struggling for the right to self rule and freedom from tyranny.

Their knowledge of history gave them the wisdom to know that this objective
could be accomplished only in a government of laws, i.e., a government which rules
by certain, constant, and uniform laws rather than by the arbitrary, uncertain, and
inconstant wills of impatient men who happen to occupy for a fleeting moment of
time legislative, executive, or judicial offices.

For these reasons the Founding Fathers framed and ratified the Constitution,
which they intended to last for the ages, to constitute a law for both rulers and
people in peace and in war, and to cover with the shield of its protection all classes
of men with impartiality, at all times and under all circumstances.6

While they intended it to endure for the ages as the nation's basic instrument of
government, the Founding Fathers realized that useful alterations would be suggest-
ed by experience. 7

Consequently, they made provision for its amendment in one way and one way
only, i.e., by combined action of Congress and the states as set forth in Article V. By
so doing, they ordained that "nothing new can be put into the Constitution except
through the amendatory process" and "nothing old can be taken out without the
same process;" 8 and thereby forbade Supreme Court Justices to attempt to revise
the Constitution while professing to interpret it.9

THE CONSTITUTIONAL SEPARATION OF POWERS

In framing and ratifying the Constitution, the Founding Fathers recognized and
applied an everlasting truth embodied by the British philopher, Thomas Hobbes
in this phrase: "Freedom is political power divided into small fragments."

They divided governmental powers between the federal government and the
states by delegating to the former the governmental powers necessary to enable it
to operate as a national government for all the states, and by reserving to the states
all other governmental powers.' 0

They divided among the Congress, the President, and the federal judiciary the
powers given to the federal government by giving to Congress the power to makefederal laws, imposing on the President the duty to enforce federal laws, and
assigning to the federal judiciary the power to interpret federal laws for all pur-
poses and state laws for the limited purpose of determining their constitutional
validity. 11

3The Writings and Speeches of Danial Webster, National Edition, vol. 2, p. 165.
'George Washington: Farewell Address.
'Ex Parte Milligan, (1866) 4 Wall. (U.S.) 2, 120-121.
6 Ibid.
I James Madison: The Federalist No. 43.
8 Frankfurter, J.: Ullman v. United States, (1956) 350 U.S. 422, 428.
' Cardozo, C. J.: Sun Printing and Publishing Association v. Remington Paper and Power

Company, 235 U.S. 338, 139 N. E 470. See, also, West Coast Hotel Co. v. Parrish (1937) 300 U.S.
379, where Justice Sutherland stated in a dissent: "The judicial function is that of interpreta-
tion; it does not include the power of amendment under the guise of interpretation. To miss the
point of difference between the two is to miss all that the phrase 'Supreme law of the land'
stands for and to convert what was intended as inescapable and enduring mandates into mere
moral reflections. If the Constitution, intelligently and i. 3sonably construed in the light of
these principles, stands in the way of desirable legislation, the blame must rest upon that
instrument, and not upon the court for enforcing it according to its terms. The remedy in that
situation-the only true remedy-is to amend the Constitution."

10 The Constitution, in its entirety, and Amendment X.
I The Constitution, Articles 1, 11, and III.
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In making this division of powers, the Founding Fathers vested in the Supreme
Court as the head of the Federal judiciary the awesome authority to determine with
finality whether governmental action, federal or state, harmonizes with the Consti-
tution as the supreme law of the land, and mandated that all federal and state
officers, including Supreme Court Justices, should be bound by oath or affirmation
to support the Constitution. 2

THE DUTY OF SUPREME COURT JUSTICES

No question is more crucial to America than this: What obligation does the
Constitution impose on Supreme Court Justices?

America's greatest jurist of all time, Chief Justice John Marshall answered this
question with candor, clarity, and finality by his opinion in Marbury v. Madison and
Gibbons v. Ogden. In these indisputably sound decisions, Chief Justice Marshall
declared:

1. That the principles of the Constitution are fundamental, and are designed to be
permanent.

2. That the words of the Constitution must be understood to mean what they say.
3. That the Constitution constitutes an absolute rule for the government of

Supreme Court Justices in their official action.
4. That the oath or affirmation of a Supreme Court Justice to support the

Constitution "is worse than solemn mockery" if he does not "discharge his duties
agreeably to the Constitution of the United States." 13

In elaborating his second declaration, Chief Justice Marshall said:
"As men whose intentions require no concealment generally employ the words

which most directly and aptly express the ideas they intend to convey, the enlight-
ended patriots who framed our Constitution, and the people who adopted it, must be
understood to have used words in the natural sense, and have intended what they
have said." 14

This being true, Supreme Court Justices are forbidden to commit verbicide on the
words of the Constitution while they are pretending to interpret them. I am indebt-
ed to Dr. Oliver Wendell Holmes for the expressive term verbicide. He declared in
his Autocrat of the Breakfast Table:

"Life and language are alike sacred. Homicide and verbicide-that is, violent
treatment of a word with fatal results to its legitimate meaning, which is its life-
are alike forbidden."' 3

The Founding Fathers undertook to immunize Supreme Court Justices against
temptation to violate their oaths or affirmations to Support the Constitution by
making them independent of everything except the Constitution itself. To this end,
they stipulated in Article III that Supreme Court Justices "shall hold their offices
during good behaviour ' * ' and receive for their services a compensation, which
shall not be diminished during their continuance in office."

In commenting upon the awesome power vested by the Constitution in Supreme
Court Justices, Justice (afterwards Chief Justice) Stone made this cogent comment:
"While unconstitutional exercise of power by the executive and legislative branches
of government is subject to judicial restraint, the only check on our own exercise of
power is our own sense of self-restraint." ' 6

Many years after the adoption of the Constitution, Daniel Webster, one of the
wisest of statesmen, made a caustic and correct comment upon public officials who
undertake to substitute their personal notions for rules of law. He said:

"Good intentions will always be pleaded for every assumption of authority. It is
hardly too strong to say that the Constitution was made to guard the people against
the dangers of good intentions. There are men in all ages who mean to govern well,
but they mean to govern. They promise to be good masters, but they mean to be
masters." '7

12 The Constitution, Articles III and VI.
's Marbury v. Madison, (1803) 1 Cr. (5 U.S.) 137, 176-180.
"Gibbons v. Ogden, (1924) 9 Wheat (22 U.S.) 1, 188.
'Dr. Oliver Wendell Holmes: Autocrat of the Breakfast Table, (The Limited Editions Club

1955) Chapter 1, page 9.
Is United States v. Butler, (1936) 297 U.S. 1, 78.
17 1 cannot provide a citation for Daniel Webster's comment. I found it many years ago among

his papers. I copied it, but did not note at the time where I discovered it. After seeking in vain
to discover the occasion of its making, I requested the Library of Congress to research the
question. The Library advised me that it was unable to solve the problem because Webster's
papers are so inadequately indexed.
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By this comment, Webster portrayed the judicial activist with accuracy. A judicial
activist is a judge who interprets the Constitution to mean what it would have said
it he instead of the Founding Fathers had written it.

The Constitution does not suffice, however, to check the unconstitutional exercise
of power by Supreme Court Justices who are judicial activists because they are
either unable or unwilling to subject themselves to the requisite self-restraint. As a
consequence, they substitute their personal notions for constitutional precepts while
pretending to interpret that instrument.

JUDICIAL ACTIVISM IS DESTRUCTIVE OF CONSTITUTIONAL GOVERNMENT

Many distinguished Americans, who understood and revered the Constitution,
have rightly declared that judicial activism is destructive of the Constitution be-
cause it tends to substitute government by the personal notions of judges for the
government of laws that instrument was ordained to establish. I quote three of the
most famous of them.

George Washington, who served as President of the Convention which framed the
Constitution before becoming the first President of our country under it, made this
assertion in his Farewell Address:

"If in the opinion of the people, the distribution or modification of the constitu-
tional powers be in any particular wrong, let it be corrected by an amendment in
the way the Constitution designates. But let there be no change by usurpation; for
though this, in one instance, may be the instrument of good, it is the customary
weapon by which free governments are destroyed. The precedent must always over-
balance in permanent evil any partial or transient benefit which the use can at any
time yield.'

Judge Thomas M. Cooley, author of Constitutional Limitations, declared:
"1. The meaning of the constitution is fixed when it is adopted, and it is not

different at any subsequent time when a court has occasion to pass upon it.
"2. A court * which should allow a change in public sentiment to influence it

in giving to a written constitution a construction not warranted by the intention of
its founders would be justly chargeable with reckless disregard of official oath and
public duty; and if its course could become a precedent, these instruments would be
of little avail. * * ' What a court is to do, therefore, is to declare the law as written,
leaving it to the people themselves to make such changes as new circumstances may
require." ss

Benjamin N. Cardozo, Chief Judge of the New York Court of Appeals and Justice
of the United States Supreme Court, stated in his enlightening treatise, The Nature
of the Judicial Process that "judges are not commissioned to make and unmake
rules at pleasure in accordance with changing views of expediency or wisdom" and
that "it would put an end to the reign of law" if judges adopted the practice of
substituting their personal notions of justice for rules established by a government
of laws. 19

NO JUDICIAL DECISION MERITS RESPECT IF IT IS REPUGNANT TO THE CONSTITUTION

Some of those who condone judicial activism and verbicide assert that all decisions
of the Supreme Court ought to be deemed sacrosanct, and that patriotism com-
mands all citizens to refrain from criticizing them because criticism diminishes the
respect of the people for the Court.

This assertion is intellectual rubbish. No judicial decision merits respect unless it
is respectable, and no judicial decision is respectable if it flouts the Constitution
which the judges participating in it are bound by oath or affirmation to support.

As Justice Frankfurter has so well declared, "judges as persons or courts as
institutions are entitled to no greater immunity from criticism than other persons
or institutions * 'Judges must be kept mindful of their limitations and of their
ultimate public responsibility by a vigorous stream of criticism expressed with
candor however blunt." 2 0

Chief Justice Stone concurred with Justice Frankfurter's views by stating that
"where the courts deal, as ours do, with great public questions, the only protection
agaist unwise decisions', and even judicial usurpation, is careful scrutiny of their
action, and fearless comment upon it." 21

:$Jude Thomas M. Cooley: Constitutional Limitations, 8th ed., page 124.
9 Benjamin N. Cordozo: The Nature of the Judicial Process, pp. 68, 136.'°Justice Frankfurter: Bridge* v. California, (1941) 314 U.S. 252, 289.

"Alpheus Thomas Mason: Harlan Fiske Stone, Pillar of the Law, (1968 edition) p. 398.
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The most vigorous denunciation of judicial activism ani verbicide by Supreme
Court Justices is to be found in opinions of their Brethren. For example, Justice
Jackson had this to say in his concurring opinion in Brown v. Allen, 344 U.S. 443,
535:

"Rightly or wrongly, the belief is widely held by the practicing profession that
this Court no longer respects impersonal rules of law but is guided in these matters
by personal impressions which from time to time may be shared by a majority of
the Justices. Whatever has been intended, this Court also has generated an impres-
sion in much of the judiciary that regard for precedents and authorities is obsolete,
that words no longer mean what they have always meant to the profession, that the
law knows no fixed principles."

Justice Jackson added this scathing observation to his concurring opinion: "But I
know of no way that we can have equal justice under law except we have some
law." (344 U.S. at page 546)

Since Justice Jackson wrote his concurring opinion in 1952, the Supreme Court
has vastly step up its judicial activism and verbicide. By so doing, it has made
plain a truth which James Madison expressed as a belief to the Virginia Convention
on June 16, 1788. At that time Madison said:

"Since the general civilization of mankind, I believe that there are more instances
of the abridgement of the freedom of the people by gradual and silent encroach-
ments of those in power than by violent and sudden usurpations."

By constantly increasing judicial activism and verbicide, Supreme Court Justices
have expanded for practical purposes the powers of the federal government in
general and their own powers in particular far beyond the bounds to such powers
set by the Constitution, and have converted the Supreme Court itself in large
measure from a judicial tribunal in government of laws into a judicial oligarchy
whose decisions are controlled by the personal notions of its members.

As a consequence, the states have been largely reduced to meaningless zeros on
the nation's map and virtually all the public activities of the people and many of
their private activities, private preferences, and private thoughts have been directly
or indirectly subjected to federal regulation.

Time and space preclude a statement of the impact of all their Judicial activism
and verbicide on constitutional government in America and the freedom of Ameri-
cans. I shall, therefore, confine what I have to say on the subject to the decrees of
the Supreme Court which sanction the exclusion from neighborhood schools and
forced busing of school children for integration purposes. The Supreme Court asserts
that these decrees are justified by the equal protection clause of the Fourteenth
Amendment. The words and objective of this clause contradict this claim.

By practicing judicial activism and verbicide on this constitutional provision, the
Supreme Court distorts it into conferring upon itself, inferior federal courts, and
unelected federal bureaucrats the arbitrary power to deny school children of all
races the right to attend schools in their neighborhoods and to order them to be
bused to distant schools elsewhere to mix them in racial proportions p leasing to
judges and bureaucrats, and thus makes innocent school children of all races the
helpless and hapless pawns of judicial and bureaucratic tyranny.

The stark nature of this tyranny was revealed to a limited degree by news items
of recent days emanating in Louisiana. According to these news items, a federal
judge sitting in that state threatened to adjudge three white teenaged high school
girls guilty of contempt of his court and to punish them accordingly.

Their offense was that they had continued to seek their education at their
familiar neighborhood school instead of journeying by bus to an unfamiliar distant
school elsewhere. In so doing they had allegey disobeyed an order issued by the
federal district judge commanding the state school board to deny them admittance
to their neighborhood school andto bus them to the distant school elsewhere for
integration purposes.

In a very real sense, all judges of inferior federal courts are servants of the
federal judicial hierarchy headed by the Supreme Court. The federal district judge
sitting in Louisiana undoubtedly acted under the conviction that his action was
required by the forced busing decrees of Supreme Court Justices.

THE TRUE MEANING AND OBJECTIVE OF THE EQUAL PROTECTION CLAUSE

The Fourteenth Amendment became a part of the Constitution on July 21, 1868.
When it is interpreted and applied aright, its equal protection clause is one of the
simplest and most salutory of the provisions of the Constitution.

The clause extends its protection to all persons of all races, colors, or classes who
are similarly situated within the boundaries of any state. Its objective is to secure
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equality to such persons under the laws of the state.3 ' The clause specifies that no
state "shall deny to any person within its jurisdiction the equal protection of the
laws." 2"

By this phrase, the equal protection clause requires the laws of the state to treat
all persons within its jurisdiction alike under like circumstances, both in the rights-
conferred and the responsibilities imposed.' 4

The clause applies only to states and to state officials acting under state laws.
Further than that, the clause does not go. It does not apply in any way to private
individuals, or confer upon the federal government any power to control their
conduct.'

Since all federal officers, including Supreme Court Justices, are bound by oath or
affirmation to support the Constitution, no court, department, or agency of the
federal government has any power to require a state or any state officer acting in
its behalf to violate the equal protection clause. The Supreme Court has expressly
ruled that Congress cannot do so.2 6

THE BROWN CASE

During the 86 years following the ratification of the Fourteenth Amendment,
presidents, governors of states, Congress, state legislatures, and federal and state
courts interpreted the equal protection clause to permit a state to segregate by law
persons within its jurisdiction on the basis of race as long as the facilities which
served them were equal.

The interpretation was known as "the separate but equal doctrine." This doctrine
did not originate in any Southern state. It had its genesis in Massachusetts. In 1849,
the Supreme Judicial Court of Massachusetts created and applied in its Roberts v.
City of Boston, 59 Mass. (5 Cush.) 198, when it rejected the plea of Senator Charles
Sumner that the City of Boston be compelled to admit black children to a racially
segregated school for whites.

By a 7 to 1 vote, the Supreme Court applied "the separate but equal doctrine" to
" the segregation of passengers on the basis of race in transportation in 1896 in Plessy
v. Ferguson, 163 U.S. 537; and by an unanimous vote, the Supreme Court applied
"the separate but equal doctrine' to the segregation of children in public schools on
the basis of race in 1927 in Gong Lum v. Rice, 275 U.S. 78.

Justice Brown of Michigan wrote the opinion in Plessy v. Ferguson for a court
composed of himself and Chief Justice Fuller of Illinois, and Justices Field of
California, Harland of Kentucky, Gray of Massachusetts, Brewer of Kansas, Shiras
of Pennsylvania, White of Louisiana, and Peckham of New York. Harlan dissented,
and Brewer did not participate. Harlan based his dissent on the proposition that
"our Constitution is color blind."

Chief Justice Taft wrote the opinion in Gong Lum v. Rice for an unanimous
Supreme Court composed of himself and Justices Holmes and Brandeis of Massachu-
setts, Van Devanter of Wyoming, McReynolds and Sanford of Tennessee, Sutherland
of Utah, Butler of Minnesota, and Stone of New York.

'* What I say is the true meaning and real objective of the equal protection clause has been
established by indisputable sound decisions of the Supreme Court, the inferior federal courts,
and state courts. These decisions are virtually past numbering. I cite only a few of the sound
Supreme Court cases: Hernandez v. Texas, (1954) 347 U.S. 475; Truax v. Cortigan, (1921) 257 U.S.
312; Buchanan v. Warley, (1917) 245 U.S. 60; Kentucky v. Powers, (1906) 163 U.S. 228; Yick Wo v.
Hopkins, (1896) 118 U.S. 356; and Civil Rights cases, (1883) 109 U.S. 3. See, also, Banks v.
Housing Authority of San Francisco, 120 Cal. App. 2d 1, 260 P.2d 668, cert. den. 347 U.S. 974.

2S Constitution, Fourteenth Amendment, Section 1.
24 It is rightly stated in footnote 57 on page 775 of 16A American Jurisprudence, 2d Series,

that "the decisions supporting this proposition are virtually limitless in number." It is also
rightly stated in the same footnote that the following decisions "is a small sampling of them"-:
Hartford Steam Boiler Inspection and Insurance Co. v. Harrison, (1937) 301 U.S. 459; Old
Dearborn Distributing Co. v. Seagram Distillers Corp., (1936) 299 U.S. 183; Colgate v. Harvey,
(1935) 296 U.S. 404; State Board of Tax Commissioners v. Jackson, 283 U.S. 527; and Corporation
Commission of Oklahoma v. Lowe, (1930) 281 U.S. 431.

"District of Columbia v. Carter, 409 U.S. 418; Moose Lodge No. 107 v. Irvis, 407 U.S. 162;
United States v. Price, 383 U.S. 787; Burton v. Wilmington Parking Authority, 365 U.S. 715;
Shelly v. Kraemar, 334 U S 1 United States v. Classic, 313 U.S. 299; Nixon v. Condon, 286 U.S.
73; Iowa.Des Moines National Bank, 284 U.S. 239; Corrigan v. Buchley, 271 U.S. 323, Truax v.
Corrigan, 257 U.S. 254; Civil Rights Cases, 109 U.S. 3; Ex Parte Virginia, 100 U.S. 339; Virginia
v. Rives, 100 U.S. 313; and United States v. Cruikshank, 92 U.S. 542.

" Townsend v. Shank, 404 U.S. 282; Graham v. Richardson, 403 U.S. 365; and Shapiro v.
Thompson, 394 U.S. 618. Indeed, the equal protection clause cannot be used as a bludgeon to
compel a state to violate any provision of the Constitution. Sloan v. Lemon, 413 U.S. 825.
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On May 17, 1954, the Supreme Court handed down its unanimous decision in
Brown v. Board of Education of Topeka, 347 U.S. 483. By this ruling the Supreme
Court adjudged "that in the field of public education the doctrine of separate but
equal has no place." In its final analysis, the decision in the Brown case is based
upon the proposition that the equal protection clause of the Fourteenth Amendment
forbids a state to consider race in assigning children to its public schools, and in
consequence a state violates the clause if it excludes a child from any of its schools
because of the child's race. Hence, the decision accepts as valid Justice Harlan's
assertion in Plessy v. Ferguson that "our Constitution is color blind."

At the time the decision in the Brown case was announced 17 states and the
District of Columbia were maintaining segregated schools for black and white
children.

It is no exaggeration to say that the decision of the Supreme Court in the Brown
case shocked the nation. In common with multitudes of other Americans, I doubted
its validity and wisdom. Such a drastic change in the interpretation of the equal
protection clause, I thought, ought to have been made by a constitutional amend-
ment and not by judicial fiat.

Since the Supreme Court handed down its decision in- the Brown case, I have
spent much energy and much time studying the origin, the history, the language,
and the objective of the equal protection clause of the Fourteenth Amendment.

My study has constrained me to accept as valid these deliberate and definite
conclusions:

The "separate but equal doctrine" is consistent with the origin and history of the
equal protection clause.

Nevertheless, the "separate but equal doctrine" is inconsistent with the words
and manifest purpose of the equal protection clause.

The equal protection clause requires the laws of a state to treat alike all persons
in like circumstances within its borders both in respect to rights conferred and
responsibilities imposed.

The objective of the equal protection clause is to insure equality under state law
of all persons similarly situated within the borders of the state.
I A state frustrtes the equal protection clause and its objectives if it makes the
legal right or legal responsibility of persons within its borders depend upon their
race.

The Brown case requires a state to assign its children to its public schools without
regard to their race and invalidates any state law to the contrary.

Despite my original misgivings respecting it, the Brown case constitutes a proper
interpretation of the equal protection clause.

The equal protection clause governs state action only, and does not apply in any
way to the conduct, dealings, associations, social activities, or racial preferences of
individuals.

Finally, the equal protection clause contemplates that all persons shall enjoy
equal civil liberties under state law, but does not entitle any persons of any race to
any special privileges or preferences superior to those accorded to persons of other
races by state law.

JUDGE PARKER'S EXPLANATION OF THE BROWN CASE AND THE EQUAL PROTECTION
CLAUSE

When the Supreme Court made its decision in the Brown case, it decided four
separate cases which it had combined for the purpose of hearing and decision. After
its decision, the Supreme Court remanded the four separate cases to the courts in
which they had originated for further appropriate proceedings.

One of the four cases, Briggs v. Elliott, involved a challenge to the constitutional-
ity under the equal protection clause of the public schools of Clarendon County,
South Carolina. This case had originated in the United States District Court for the
Eastern Distict of South Carolina and had been decided in the first instance by a
three-judge district court composed of Circuit Judge Parker, and District Judges
Waring and Timmerman.2 7

Circuit Judge John J. Parker, who afterwards served as Chief Judge of the United
States Court of Appeals for the Fourth Circuit, was deemed by the bench and bar to
be one of America's greatest jurists of all times.

After the Briggs case was remanded to the United States District Court for the
Eastern District of South Carolina by the Supreme Court for further proceedings,
Judge Parker wrote what he called a per curiam opinion for the three judge court,

27 98 F. Supp. 529, and 103 F. Supp. 920.

83-458 0 - 82 - 27
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which was then composed of himself, Circuit Judge Dobie, and District Judge
Timmerman.

In this illuminating opinion, Judge Parker explained the Brown case and the
equal protection clause with correctness and clarity. In sd doing, he said:

"This Court in its prior decisions in this case, 98 F. Supp. 529; 103 F. Supp. 92,
followed what it conceived to be the law as laid down in prior decisions of the
Supreme Court, Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256; Gong
Lum v. Rice, 275 U.S. 78, 48 S.Ct. 91, 72 L.Ed. 172, that nothing in the Fourteenth
Amendment to the Constitution of the United States forbids segregation of the races
in public schools provided equal facilities are accorded the children of all races. Our
decision has been reversed by the Supreme Court, Brown v. Board of Education of
Topeka, 349 U.S. 294, 75 S.Ct. 753, 757, which has remanded the case to us with
direction 'to take such proceedings and enter such orders and decrees consistent
with this opinion as are necessary and proper to admit to public schools on a
racially non-discriminatory basis with all deliberate speed the parties to these
cases.'

"Whatever may have been the views of this court as to the law when the case was
originally before us, it is our duty now to accept the law as declared by the Supreme
Court.

"(1-4) Having said this, it is important that we point out exactly what the
Supreme Court has decided and what it has not decided in this case. It has not
decided that the federal courts are to take over or regulate the public schools of the
states. It has not decided that the states must mix persons of different races in the
schools or must require them to attend schools or must deprive them of the right of
choosing the schools they attend. What it has decided, and all that it has decided, is
that a state may not deny to any person on account of race the right to attend any
school that it maintains. This, under the decision of the Supreme Court, the state
may not do directly or indirectly; but if the schools which it maintains are open to
children of all races, no violation of the Constitution is involved even though the
children of different races voluntarily attend different schools, as they attend differ-
ent churches. Nothing in the Constitution or in the decision of the Supreme Court
takes away from the people freedom to choose the schools they attend. The Constitu-
tion, in other words, does not require integration. It merely forbids discrimination.
It does not forbid such segregation as occurs as the result of voluntary action. It
merely forbids the use of the governmental power to enforce segregation. The
Fourteenth Amendment is a limitation upon the exercise of power by the state or
state agencies, not a limitation upon the freedom of individuals.

"The Supreme Court has pointed out that the solution of the problem in accord
with its decisions is the primary responsibility of school authorities and' that the
function of the courts is to determine whether action of the school authorities
constitutes 'good faith implementation of the governing constitutional princi-
ples'." 28

Judge Parker's sound explanation of the Brown case and the equal protection
clause was subsequently rejected by the judicial activists on the Supreme Court.

DE JURE AND DE FACTO SEGREGATION

The Brown case rightly held that the federal government has no power whatever
in respect to the assignment of students to the public schools of a state unless the
state discriminates against a child by denying him admission to one of its schools
solely because of his race.

Subsequent decisions correctly accept this principle as valid. Under it, segregation
of the races in public schools is either de jure or de facto.

De jure segregation, which is subject to federal authority, is an existing condition
of segregation in a public school resulting from intentionally segregative action on
the part of the school board acting as a state agency, and de facto segregation,
which lies outside the bounds of federal authority, is an existing condition of
segregation arising out of the custom of American families of different races to
establish their homes in communities inhabited by other families of their respective
races. 2 9

2s 132 F. Supp. 776, 777.
', Keys v. School District No. 1, (1973) 413 U.S. 189, 205; Washington v. Davis, (1976) 426 U.S.

229, 240; Dayton Board of Education v. Brinkman, (1977) 433 U.S. 406, 413.



413
THE COMPULSORY INTEGRATIONIM AND THE DIE-HARD SEGREGATIONISTS

It is necessary to describe the political climate which prevailed in the United
States during the years of the civil rights revolution. As I stated on occasions during
that time, the constant preoccupation and agitation respecting race impaired our
national sanity.

The spirit of moderation, tolerance, and mutual understanding ordinarily charac-
teristic of Americans of all races and all walks of life was largely lacking. People of
diverse views respecting racial matters engaged in furious, intolerant, and uncom-
promising controversies concerning them. These controversies erupted in political
and legal battles, and sometimes in physical encounters.

For ease of expression, I call the extremists among one group compulsory integra-
tionists, and those among the other die-hard segregationists. I was not happy with
either the compulsory integrationists or the die-hard segregationists, and they were
not happy with me. Sme of the compulsory integrationists applied to me their most
approbrious epithet "racist", and some of the die-hard segregationists called me a
"flaming liberal."

Despite their violent disagreements in general, both the compulsory integration-
ists and the die-hard segregationists spurned my abiding conviction that the Consti-
tution commands that men of all races shall enjoy equality under the law and
forbids the grant of special legal rights and special legal privileges to men of one
race denied to men of other races.

The thinking of the compulsory integrationists on this score was twisted awry.
They had convinced themselves that members of the minority race were entitled to
legal rights superior to those of members of the majority race, and their goal was to
induce, if not to coerce, Congress and the federal judiciary and agencies to grant
members of minority races such superior legal rights.

The die-hard segregationists were equally wrong. They were convinced that the
legal status of members of the minority race ought to be inferior to that of members
of the majority race, and they acted accordingly.

The compulsory integrationists claimed that they were merely seeking to eradi-
cate from the hearts of all Americans the attitudes and inclinations they deemed to
be racial prejudicides or racial preferences. They were bent on accomplishing their
objectives by the coercive power of law rather than by the persuasive power of
reason or religion. The laws they sought, and in some instances secured, convert
innocent external acts into illegal conduct upon the conclusion or supposition of
fallible federal officers that the innocent external acts were done with racial dis-
crimination or racial preference.

I strongly disagreed with the compulsory integrationists in this respect. I believed
that the true function of law is to outlaw external acts which are evil, and not to
regulate the thoughts of men, no matter how erroneous their thoughts may be.

Laws which make innocent external acts illegal solely on the basis of the internal
thoughts which may accompany them are dangerous. They are, indeed, the stuff of
which tyranny is made.

This is true because the administrators of such laws do not possess the clairvoy-
ant power to determine what is in the human heart. As the Old Testament so well
says in I Samuel, Chapter 16, verse 7, "The Lord seeth not as man seeth; for man
looketh upon the outward appearance; but the Lord looketh on the heart."

I deemed the demands of the compulsory integrationists unwise for other reasons.
While I abhorred racial prejudice in all its aspects, I entertained the earnest

belief that racial prejudice can be effectively removed from the human heart only
by reason or religion. Furthermore, I rejected the notion that racial preference is
synonymous with racial prejudice. In my judgment, racial preference is inseparable
from liberty in some of the most intimate relationships and some of the most
significant activities of men of all races.

Also entertained the earnest belief that the means by which the compulsory
integrationists sought to impose their objectives on the people of our nation were
incompatible with the purpose of the Founding Fathers in drafting and ratifying a
written Constitution which divides governmental powers between the federal gov-
ernment and the states.

This purpose was explained with complete fidelity to truth by Chief Justice
Salmon P. Chase in Texas v. White, 1 Wallace (U.S.) 725, when he said: "The
Constitution, in all its provisions, looks to an indissoluble union composed of inde-
structible states."

The ultimate goal of the compulsory segregationists, I believe, was to reduce the
states to meaningless and impotent zeroes insofar as the regulation of inter-racial
relationships was concerned. Their immediate goal was undoubtedly to persuade
federal courts and agencies by specious interpretations of the equal protection
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clause to compel the states to integrate all their schools racially and thus deny
children of all races any liberty to choose the schools they attended.

I deplore the attitude and response of some die-hard segregationists toward peace-
ful demonstrations by members of the minority races who were seeking to obtain
equality of rights under the law.

The Pirst Amendment, which I reverse, gives to both the wise and the foolish a
constitutional right to engage in peaceful demonstrations to present their griev-
ances, real or imaginary, to government or the public. Peaceable demonstrations
have therapeutic value in all cases.

If the grievances are real, the peaceable demonstrations may persuade govern-
ment to grant appropriate relief; and if they are imaginary they may relieve the
demonstrators of their tensions, in whole or in part.

I abhorred the brutality which die-hard segregationists sometimes visited upon
peaceful demonstrators during the civil rights revolution. I was outraged by the
attack some die-hard segregationists ma de upon the demonstrators who were
marching from Selma to Montgomery, and publicly stated that they were the most
effective allies the compulsory integrationists had.

Both the compulsory integrationists and the die-hard segregationists disliked the
Brown case. The former did so because it adjudged that the equal protection clause
forbade racial discrimination, but did not mandate racial integration; and the latter
because it prohibited segregation in the future similar to that of the past.

THE CIVIL RIGHTS ACT OF 1964

Section 5 of the Fourteenth Amendment provides that "the Congress shall have
the power to enforce, by appropriate legislation, the provisions of this article."

Ten years after the Brown case, Congress exercised its power to enforce the equal
protection clause insofar as it relates to the assignment of students to state educa-
tional institutions. It enacted Title IV of the Civil Rights Act of 1964.30 Its purpose
in so doing was to clarify the role of the federal government in the assignment of
students to state schools and bring peace to an America troubled by the bitter
controversies between the compulsory integrationists and the die-hard segregation-
ists.

The Title rightly recognized as sound the ruling of the Brown case that the equal
protection clause forbids a state to practice racial discrimination in assigning stu-
dents to its educational institutions, but does not empower federal courts or officials
to compel states to integrate such institutions in racial proportions pleasing to
them. Both the words of the Title and its legislative history are as clear as sunlight
in a cloudless day.

Since it was in rapport with the equal protection clause, the Title was well
designed to win the approbation of all Americans other than those who are wedded
to the obsession that the Constitution should be construed to satisfy their personal
notions rather than its own objectives.

By Title IV, Congress regulated what had become known as "desegregation" in
public education.

By provisions of Section 401(a) and 407(a), which were incorporated in the Title as
it was originally proposed and retained in the title in its final formulation, Congress
specified with exactness and completeness what the equal protection clause requires
of the state in assigning children or students to its educational institutions, and the
role, i.e., the function, of federal courts and federal officers in respect to this state
activity.

Section 401(a) in its original and final form expressly declares that "'desegrega-
tion' means the assignment of students to public schools and within such schools
without regard to their race, color, religion, or national origin!'

Section 407(a) in its original and final form explicitly denies the Attorney General
power to bring legal proceedings to desegregate the educational institutions of a
state unless children "as members of a class of persons similarly situated are being
deprived by a school board of the equal protection of the laws", or an individual
"has been denied admission to or not permitted to continue at a public college by
reason of race, color, religion, or national origin."

Congress could not have found plainer words to enforce the equal protection
clause and establish these principles as law for people and rulers alike:

1. The state's obligation in assigning students to its educational institutions is
simply to make the assignment "without regard to their race, color, religion, or
national origin."

30 42 U.S.C. Sections 2000a-2000h-6.
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2. The role, i.e., the function, of federal courts and federal officers is simply to
enforce that obligation in case the state fails to perform it.

3. Federal courts and officers have no power in any event to order the state to
assign students to its educational institutions on the basis of their "race, color,
religion, or national origin."

While Congress was debating on formulating Title IV, many Senators and Repre-
sentatives expressed concern with the increasing tendency of inferior federal courts
and federal officers to order state school boards to assign students to their schools
on a racial basis and thus compel them to integrate their schools racially instead of
merely preventing racial discrimination.

To allay this concern, Congress added amendments to Title IV as originally
proposed to make it doubly certain the Title would prohibit racial integration by the
fiat of federal courts and federal officers as well as racial discrimination by the
state in the assignment of students to state educational institutions.

One of these amendments was incorporated in Section 401(a) immediately after
the Title's original and final definition of what constitutes "desegregation", and
consisted of these words: "but 'desegregation' shill not mean the assignment of
students to public schools to overcome racial imbalance."

The other amendment was incorporated in Section 407(a), and was expressed in
this unmistakable language: "Provided that nothing herein shall empower any
official or court of the United States to issue any order seeking to achieve a racial
balance in any school by requiring the transportation of pupils or students from one
school to another or one school district to another in order to achieve such racial
balance, or otherwise enlarge the existing power of the court to insure compliance
with constitutional standards."

The proviso did not contain any exception 'or create any limitation to its applica-
bility. Hence, it applied to all racial imbalances, regardless of whether they resulted
from de jure or de facto segregation. Since "all legislative powers granted to the
United States" is vested in Congress by Article I, Section 1 of the Constitution, the
subsequent nullification of the proviso by federal courts and federal executive
officers constituted a gross usurpation of power denied them by the Constitution
and statutes they were professing to interpret.

An illuminating colloquy concerning the proviso occurred between Senator
Hubert H. Humphrey, the floor manager of the Civil Rights Act of 1964 in the
Senate, and Senator Robert C. Byrd, on the floor of the Senate on June 4, 1964
during consideration of the Civil Rights Act of 1964.

Senator Byrd was distressed by the possibility that Title VI of the Act, which
primarily governed state programs receiving federal financial assistance, might be
utilized by federal courts or federal officers to coerce state school boards to engage
in the forced busing of students.

Senator Byrd put this question to Senator Humphrey: "Can the Senator from
Minnesota assure the Senator from West Virginia that under Title VI school chil-
dren may not be bused from one end of the community to another end of the
community at the taxpayers' expenses to relieve so-called racial imbalances in the
schools."

Senator Humphrey replied: "I do."
The colloquy continued as follows:
Senator BYRD. "Will the Senator from Minnesota cite the language in Title VI

which would give the Senator from West Virginia such assurance?'
Senator HUMPHREY. "That language is to be found in another title of the bill, in

addition to the assurances to be gained from a careful reading of Title VI itself."
Senator BYRD. "In Title IV?"
Senator HUMPHREY. "In Title IV of the bill."
Senator BYRD. "Will the Senator from Minnesota read that language in Title IV?"
Senator HUMPHREY. "Yes, I would be happy to do so. The provision merely quotes

the substance of a recent court decision-the so-called Gary Case."
Senator Humphrey thereupon stated that the language under consideration was

embodied in the provisio in Section 407(a), and read to Senator Byrd and the other
members of the Senate the proviso verbatim in its entirety. The colloquy continued:

Senator BYRD. "What does the word 'herein' mean?"
Senator HUMPHREY. "It means within the Act."
Senator BYRD. "Does it mean the act or the title?"
Senator HUMPHREY. "It means the act. If the Senator would like to offer an

amendment, if he believes we have not been sufficiently precise, I wish he would do
so. As Senator in charge of the bill, I would entertain such an amendment."

Senator BYRD. "But would the Senator from Minnesota also indicate whether the
words 'provided that nothing herein shall empower any official or court of the
United States to issue any order seeking to achieve a racial balance in any school by
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requiring the transportation of pupils or students from one school to another or one
school district to another in order to achieve such racial balance' would preclude the
Office of Education (of the Department of HEW), under Section 602 or Title VI from
establishing a requirement that school boards and school districts shall take action
to relieve racial imbalance wherever it may be deemed to exist?"

Senator Humphrey: "Yes. I do not believe in duplicity. I believe that if we include
the language in Title IV, it must apply throughout the act."

After elaborating the fact that the drafters of the proviso had modeled it on the
language of Judge Beamer's opinion in Bell v. School Board of Gary, (D.C. Indiana,
1963) 213 F.Supp. 819, Senator Humphrey assured Senator Byrd in particular and
the Senate in general that the proviso forbade federal courts and federal executive
officers to require state school boards to- bus students to effect the racial integration
of schools. He did so by assertions which are intellectually indisputable. He said:

"I should like to make one further reference to the Gary case. This case makes it
clear that while the Constitution prohibits discrimination, it does not require inte-
gration. The busing of children to achieve racial balance would be an act to effect
the integration of schools. In fact, if the bill were to compel it, it would be a
violation, because it would be handling the matter on the basis of race and we
would be transporting children because of race. The bill does not attempt to inte-
grate the schools, but it does attempt to eliminate segregation in the school sys-
tems." s1

31Congressional Record, vol. 110, P. 10, pp. 12,713-12,717. Although the provisions of Title IV
of the Civil Rights Act of 1964 were in rapport with the true meaning and real objective of the
equal protection clause, I voted against the Act for reasons stated by me in detail while the
legislation was under Senate consideration. Some of these reasons had their origin in provisions
of the Act, and others were prompted by apprehensions as to how it would be applied by courts
and executive agencies.

While many of them are not germane to my specific subject, I deem it not altogether amiss to
epitomize some of them in this note.

The Act is in irreconcilable conflict with the principle that all Americans of all races are
entitled to equal rights under both federal and state laws. It deprives all Americans of precious
rights for the supposed benefit of members of minority races, and it subordinates other precious
rights of all Americans to demands made by or in the name of members of minority races.

To be sure, the Act pays some lip service to the concept of equality. In so doing, however, it is
reminiscent of Anatole France's assertion: "The law, in its majestic equality, forbids the rich as
well as the poor to sleep under bridges, to be. in the streets, and to steal bread."

The Act was devised with the understanding that in its practical administration it would be
employed to extend to members of minority races special privileges not accorded to others. It is
being so administered.

The Act violates with vengence the doctrine of the separation of powers, which wisely
discountenances the merger of powers to make, enforce, and interpret laws in a single public
official or single public body.

It does this by combining in the federal agencies charged with its administration and enforce-
ment these discordant powers: (1) The legislative power to write regulations having the force of
law; (2) the executive power to administer and enforce its provisions and these regulations, and
to prosecute violations of them; and (3) the judicial power to judge and punish these violations.

The combination of these discordant powers in the federal agencies make them, in reality,
judges in their own causes. As a consequence, they cannot act with the cold neutrality of the
impartial judge, and those subjected to their jurisdiction are denied due process and fair play.

These provisions of the Civil Rights Act of 1964 are repugnant to my philosophy of govern-
ment and my enduring conviction that freedom is the most precious value of civilization.

Apart from other considerations, they determined me to vote against the Act. There were
other considerations. But they strongly reinforced my determination.

I had grave apprehensions as to how HEW, EEOC, and other federal executive agencies would
interpret and apply the Act, and as to how the Supreme Court would react to the effort of its
Title IV to put restraints on judicial and bureaucratic abuse of the equal protection clause in
the assignment of students to state schools.

Another consideration arose out of my realization that the enactment of the Civil Rights Act
was another step in the process by which the power-hungry federal government was undertak-
ing to destroy, the states as viable instruments of government and concentrate in itself the
power to dominate the lives of Americans in virtually all respects.

This consideration has long been of profound concern to me. It ought to be of similar concern
to every American who does not relish the prospect of having his status reduced to that of a
galley-slave pulling an oar in the ship of state.

My gravest apprehensions have materialized since the passage of the Act. HEW, EEOC, and
other federal executive agencies have stretched the drastic provisions of the Act far beyond the
intent of Congress, and converted what it intended to be a prohibition of racial discrimination
into a mandate for racial integration.

By so doing, HEW, EEOC, and other federal executive agencies have arrogated to themselves
dictatorial powers, and are exercising them daily throughout our nation to impose their notions
on states, subdivisions of states, educational institutions, industries, labor organizations, and
individuals.
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THE GREEN CASE

While the "separate but equal doctrine" was deemed constitutional, New Kent
County in rural Virginia maintained two racially segregated schools, one a com-
bined elementary and high school for blacks known as Watkins School and the
other a combined elementary and high school for whites known as New Kent
School.

In 1965, the County School Board of New Kent County adopted a freedom-of-
choice plan for the assignment of children to its schools. This plan permitted every
child, regardless of his race, to attend whichever school he chose, and provided him
free transportation to enable him to do so.

In exercising their freedom of choice, all of the white students and 15 percent of
the black children decided to attend New Kent School, and 85 percent of the black
children elected to attend the Watkins School.

The Supreme Court repudiated the freedom-of-choice plan of New Kent County as
unconstitutional under the equal protection clause in Green v. County School Board
of New Kent County, (1968) 391 U.S. 430.

Although Title IV of the Civil Rights Act of 1964 had been the supreme law of the
land for almost four years, the Green case totally ignored its provisions, and dis-
missed the Act as a whole with the nonchalant remark that it simply indicated that
Congress was "concerned with the lack of progress in school desegration." 32

When I was a small boy, my father, who revered the rule of law, took me to the
old Supreme Court room in the Capitol at Washington and told me: "Here is where
the Supreme Court sits. The Supreme Court will be faithful to the Constitution
though the heavens fall." As a result of this childhood experience, I do not find it
easy or pleasant to be critical of the Supreme Court, even when it practices verbi-
cide on the words of the Constitution.

I have scrutinized the opinion in the Green case on many'occasions, and will
reluctantly comment on it with complete candor.

The opinion reflects anger rather than calm reasoning, and illustrates judicial
activism and verbicide run riot. It is replete with specious arguments which bear
virtually no relationship to the constitutional provision it undertakes to construe
and apply.

It ignores the plain words of that provision which expressly restrict their coverage
to the states, and applies them to those individuals who happen to be school
children in assignment cases. It does this by adjudging that the equal protection
clause denies these individuals the freedom to choose the schools they attend.

Its language reveals why the Justices impose this limitation upon the freedom of
the children. The Justices apprehend that their natural inclination to have daily
associates who are members of their own race will deter both black and white
children from voluntarily mixing themselves in the schools in racial proportions
pleasing to the Justices.

The opinion claims that the Court is merely applying the Brown case and its
implementing decision, Brown II, (1955) 349 U.S. 483. The Green case does recognize
these rulings of the Brown case: First, the equal protection clause does make racial
discrimination in public education unconstitutional; and second, that the equal
protection clause confers no power whatever on the federal government to take any
action in respect to the assignment of children to state schools unless the state
discriminates against a child by excluding him from one of its schools on account of
his race.

Otherwise the Green case is totally repugnant to the Brown Case. It rejects the
ruling of the Brown case that the equal protection clause requires the state to
ignore race in assigning children to its schools and to make such assignments solely
on a non-racial basis, and adjudges that the clause compels the state to give priority
to the race of children in assigning them to its schools and to make such assign-
ments on a racial basis.

It also rejects the ruling of the Brown case that the equal protection clause
merely empowers the federal government to prohibit an offending state from prac-
ticing further racial discrimination, and adjudges that the clause imposes upon an
offending state the affirmative obligation to integrate all its schools racially.

The Green case creates a special rule for the 11 states of the old Confederacy and
the six nearby border states which were maintaining dual systems of racially
segregated schools on May 17, 1954. These states, it declares, must destroy "root and

-32 391 U.S. 430, p. 433, footnote 2. The Green case is analyzed with candor, courage, and
correctness by Lino A. Graglia in his Disaster By Decree, The Supreme Court Decisions On Race
And The Schools (Chapter 5), which was published by the Cornell University Press and merits
reading by all Americans who abhor judicial tyranny.
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branch" all vestiges of past racial discrimination by converting their former dual
systems into .unitary school systems. This obligation is consummated, it further
declares, only when the racial mixture in its schools renders them unidentifiable as"white schools" or "negro schools" and makes them identifiable solely as "just
schools."

The Supreme Court has subsequently defined a unitary school in less lucid terms
as one in "which no person is to be effectively excluded from any school because of
race or color." 33

The Supreme Court's invalidation of freedom-of-choice in the Green case cannot be
reconciled with this definition. After all, however, judicial aberrations can never be
reconciled with constutional government.

The Green case illustrates in graphic fashion the tragic truth that many men of
good intentions entertain an insatiable desire to impose their personal notions on
others, and cannot be safely trusted with unlimited and unsupervised governmental
power.

The subsequent non-busing decisions of the Supreme Court followed the Green
case. They accepted its philosophy that the Constitution is color conscious rather
than color blind, and its ruling that the equal protection clause obligates an offend-
ing state school board to take affirmative action to mix the races in its schools if
both black and white children reside within its jurisdiction.
* Inasmuch as they follow the Green case, a detailed analysis of those subsequent
cases would not increase an understanding of the problems arising out of the forced
busing of school children for integration purposes. Hence, further reference to them
is omitted.

CHASTISING THE SOUTH

I use the term South to embrace the States of the Old Confederacy and the
nearby border states having similar school laws. These states did not possess suffi-
cient prophetic power to know in advance that the Brown case was going to
invalidate as unconstitutional under the equal protection clause the "separate but
equal" doctrine which had been held valid in all governmental circles, federal and
state, during the preceding 86 years. Consequently, they were still operating legally
segregated dual systems of schools on May 17, 1954, the day of the Brown decision.

The compulsory integrationists initiated their activities by concentrating on the.
segregated schools of the South and disregarding segregation in schools elsewhere.
By so doing, they enlisted the aid of politicians in other parts of the nation who
found it politically profitable to chastise the distant South for its actual or supposed
sins, and to ignore the similar shortcomings of those exercising governmental power
in their own states.

The compulsory integrationists and their allies were delighted with the Green
case because it gave the Supreme Court's blessing to the chastisement of the South.
In it, the Supreme Court Justices invented drastic new rules applicable to the South
only, and ordered inferior federal courts sitting in the South to abandon the "delib-
erate speed approach" of Brown II, and compel state school boards in the South to
obey the new rules at once.

Acting under the Green case and subsequent Supreme Court decisions following it,
federal courts sitting in the South and federal agencies, notably HEW, required
state school boards to take various actions, some quite artificial and some quite
expensive to state taxpayers, which they deemed likely to speed racial integration
in their schools.34

I enumerate some of their requirements. They compelled state school boards to
deny hundreds of thousands of children, black and white, admittance to their
nearest schools, and to attend what they called satellite schools which they "clus-
tered, grouped, or paired" with their neighborhood schools, often in distant and non-
contiguous areas; to restructure the boundaries of districts and attendance zones to
secure the maximum amount of racial mixing, often in ways incompatible with the
terrain and customary routes of travel; to close existing schools in communities
inhabited by families of one race, and to consolidate their student bodies with those
of student bodies in schools in communities populated by families of the other race;
and to build new schools in or adjacent to areas where families of both races
resided.

All to often the interests and well being of children, parents, taxpayers, and
eduation were sacrificed to accomplish integration.

3Alexander v. Holmes County Board of Education, (1969) 396 U.S. 19. See, especially, head-
note 1 of the report of this case in 24 L.Ed.2d, pp. 19, 20.

34 Lino A. Graglia: Disaster By Decree, Chapters 1-6, pp. 1-103.
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While the South was being treated in this fashion, the Supreme Court, inferior
federal courts sitting in other parts of the land, and federal agencies virtually
ignored racial segregation in the schools of the North, the East, and the West,
notwithstanding such segregation in schools of their inner cities was usually far
more pronounced than in southern communities.

Even after they abandoned "the separate but equal" doctrine in good faith and
opended their schools without discrimination to students of all races, schools boards
in the South found little surcease from chastisement. This was true because racial
imbalances in Southern schools are presumed to result from de jure -segregation,
while racial imbalances in Northern, Eastern or Western schools were either ig-
nored or presumed to be caused by de facto segregation. -

The disparity of treatment of the various areas of our country justifies this caustic
comment. While the American Creed was proclaiming that our land was "one
Nation under God", the Supreme Court and federal agencies were ruling that the
South and other parts of our country were not one nation under the Constitution.

The disparity of treatment prompted Senator John C. Stennis and me to offer two
amendments, which passed the Senate. My amendment decreed that rules of evi-
dence in school desegregation cases in all federal courts should be uniform. The
Stennis Amendment commanded federal courts and agencies to apply to school
segregation throughout the country identical regulations.

The Stennis Amendment provoked an indignant outcry from a few Northern
Senators. Thereupon Senator Abraham Ribicoff, of Connecticut, as just a man as
ever sat in the Senate, arose in support of the amendment. He declared, in essence,
with much eloquence that the Stennis Amendment placed a mirror before Senators
who favored integration in the South and disfavored it in the North, and enabled
them to see their hypocrisy.

FORCED BUSING

I digress momentarily to emphasize a relevant psychological truth.
When contending groups who entertain different views and seek different ends

use the same words to express their contradictory ideas and aims, they produce a
lack of public understanding of their differences and the impact which the triumph
of one group or the other will have on the way of life of our country.

Advocates and opponents of compulsory integration of schools have used the same
word, "desegregation", to express their irreconciliable ideas and incompatible goals.
The federal judiciary has added to the lack of public understanding by using the
same word, 'desegregation", as if it had a single definite meaning.

Opponents of compulsory integration habitually attribute to the word "desegrega-
tion' a meaning identical with that given to it by the Supreme Court in the Brown
case and Congress in Title 4 of the Civil Rights Act of 1964. To them, "desegrega-
tion" means the assignment of pupils to state schools without regard to their race.
To the compulsory integrationists, on the contrary, "desegregation" means the
assignment of students to state schools because of their race.

The differences between the two groups are not mere matters of semantics. They
reflect a most serious conflict of ideas and demands in respect tp the governmental
powers delegated to the federal government and reserved to the states by the
Constitution, and with respect to whether the Constitution forbids or countenances
federal tyrannies which rob innocent children and their inoffending parents of
freedom.

The contending groups agree on only one proposition, i.e., that the equal protec-
tion clause confers no power upon the federal government to take any action
concerning the assignment of students to-state schools unless the state commits
racial discrimination by denying a child admittance to one of its schools solely on
account of his race.

The contending groups insist, however, that the equal protection clause confers on
the federal government totally divergent powers in respect to a state school board if
it is guilty of racial discrimination in the manner specified.

According to the opponents of compulsory integration, the equal protection clause
directs the federal government to require the offending state school board to remedy
the consequences of its racial discrimination and to refrain from racial discrimina-
tion in the future; and according to the advocates of compulsory integration, the
equal protection clause compels the federal government to assume complete control
of the assignment of students to schools subject to the jurisdiction of the offending
school board, and to compel the board to assign students to its school in racial
proportions to the maximum extent feasible.

I return to the narration of events.
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Notwithstanding its drastic nature, the Green case was not calculated to produce
integation in the schools of the South to a degree pleasing to compulsory integrega-
tionists.

Their desire was frustrated by two factors. One, which had its genesis in what
seems to be an inborn human characteristic, was the custom of American families of
all races to establish their homes in communities inhabited by families of their
respective races; and the other, which had its origin in a dislike for compulsory
integration, was the tendency of American white families to flee from the inner
cities to the suburbs.

Segregation in public schools resulting from these factors is obviously de facto
sAgregation. It is caused by the exercise of free choice by individuals and not by
se negative acts of state school boards.

Nevertheless, the origin of segregation in the public schools of these racially
segregated residential communities has not usually exempted their schools from
federal regulation under the principle that de facto segregation in state schools is
not subject to federal jurisdiction. This has been true because these schools have
ordinarily been located in state school districts larger than the residential communi-
ties they serve. As a consequence, the federal government has usually been able to
assume jurisdiction over them either on the basis of evidence of racial discrimina-
tion in other schools of their district or on the basis of the assumption that the
segregation in them represented racial imbalances presumed to result from the
segregative acts of school boards.

The only practicable way for the federal government to integrate state schools in
residential communities racially segregated by the voluntary choices of their places
of abode by their inhabitants is to resort to forced busing of students.

The forced busing of students for these purposes involves these two successive acts
of compulsion: First, denying school children admittance to their neighborhood
schools; and, second, assigning and transporting them to schools elsewhere.

Although various reasons are given for it, the real objective of forced busing is to
integrate the bodies rather than to enlighten the minds of school children.

Ordinarily forced busing involves and exchange of black and white children.
Black students are barred from their neighborhood schools, and compelled to attend
schools in communities inhabited by whites; and white children are barred from
their neighborhood schools and compelled to attend schools in communities populat-
ed by blacks.

On April 20, 1971, the Supreme Court handed down its decision in Swann v.
Charlotte-Mecklenburg Board of Education, 402 U.S. 1. By this decision, the Su-
preme Court adjudged for the first time that the federal judiciary may constitution-
all employ forced busing as a tool of school desegregation.

The Swann case was originally heard by Chief Judge J. Braxton Craven, Jr. in
1965. He ruled that the geographic zoning plan of the Charlotte-Mecklenburg Board
of Education satisfied the equal protection clause as it had been interpreted in the
Brown case. In so ruling, he made this observation:

"This is another school case. Our adversary system of justice is not well-adapted
for the disposition of such controversies. It is to be hoped that with the implementa-
tion of the 1964 Civil Rights Act the incidence of such cases will diminish. Adminis-
trators, especially if they have some competence and experience in school adminis-
tration, can more likely work out with School Superintendents the problem of pupil
and teacher assignment in the best interests of all concerned better than any
District Judge operating within the adversary system. The question before this
court, even within its equitable jurisdiction, is not what is best for all concerned but
simply what are plaintiffs entitled to have as a matter of constitutional law. What
can be done in a school district is different from what must be done." 3 5

After Judge Craven's sound ruling, the Supreme Court handed down its decision
in the Green Case and similar decisions in Monore v. Board of Commissioners, (1968)
391 U.S. 430; Alexander v. Holmes County Board of Education, (1969) 396 U.S. 19;
and Carter v. West Felicana Parish School Board, (1970) 396 U.S. 1032. These cases
ruled that state school boards in the South had an affirmative duty to eradicate at
once "root" and "branch" all vestiges of segregation resulting from their former
dual systems of schools and that they could do this only by mixing the races in their
schools without delay to the maximum degree feasible. 36

35 Swann v. Charlotte-Mecklenburg Board of Education, (1965) 243 F.Supp. 667, affirmed 369
Fed 29 (1966).36Monroe v. Board of Commissioners, (1968) 391 U.S. 450, which adjudged a "free transfer"
plan to be invalidated by the eual protection clause, reinforces the holding of the Green case
that the desegrega tion of public schools demands that school children be robbed of their
freedom, and demonstrates the falsity of any claim that federal courts which enter desegrega-
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The Constitution had not been changed since Brown, but the Supreme Court
Justices had altered their notions as to what was constitutional or desirable.

The Supreme Court did not spell out the rationale underlying its new decisions, or
the reason why the Constitution now covered the South in a different way from the
North, East, and West.

The inference concerning the rationale underlying the new judicial fiat was
nevertheless inescapable. It was that the South had been practicing racial discrimi-
nation during all the times it had relied upon the "separate but equal doctrine",
even thought Supreme Court Justices had not been smart enough to know it until
May 17, 1954, the day of the Brown case.

Despite the humor in it, this rationale was legally sound. As Dean Samuel F.
Mordecai, of the old Trinity (now Duke University) Law School, was wont to say:
"The law makes queer distinctions between the obligations it imposes on different
categories of men. It requires the layman to know all the law, and the lawyer to
know a reasonable amount of the law. But it doesn't require the judge to know a
damned thing."

After the Supreme Court handed down the Green, the Monroe, the Alexander, and
the Carter cases, the Swann case was reinstituted, and James B. McMillan, a
conscientious and erudite United States District Judge, heard it.

As one of the inferior members of the federal judicial hierarchy, Judge McMillan
was required to follow and apply in the re-instituted Swann case the new rulings of
the head of the federal judicial hierarchy, the Supreme Court.

The defendant in the Swann case, the Charlotte-Mecklenburg Board of Education,
had administrative jurisdiction of the Charlotte-Mecklenburg School system, which
encompassed the City of Charl6tte and Mecklenburg County, N.C., served the educa-
tional needs of the more than 600,000 people residing in them, and was the 43rd
larst public school system in the United States.

Whe area allotted to the system was large, comprising 550 square miles and
extending 22 miles east-west and 36 miles north-south. Seventy-one percent of the
people inhabiting the area were white and the other 29 percent were black.

The Charlotte-Mecklenburg School system operated 109 schools, and served more
than 84,000 pupils. Of the 24,000 black children attending these schools, 21,000
attended schools within the city of Charlotte, and two-thirds of those 21,000-about
14,000-attended 21 schools, where the student bodies were either totally or more
than 99 percent black.

After protracted hearings, Judge McMillan ruled that the Charlotte-Mecklenburg
Board of Education was impermissibly operating a dual system of schools in viola-
tion of the Green case and like decisions, and entered a "desegregation order"
requiring it to assign administrators, teachers, and students to the schools through-
out the systems as nearly as practicable in racial proportions corresponsing to the
population of the area, i.e., 71 percent white and 29 percent black.

By Judge McMillan's order, the Charlotte-Mecklenburg Board of Education was
mandated to bus thousands of students an average "daily roundtrip" approximately
"15 miles through central city and suburban traffic" to mix the races in its schools.
Many of them were little tots. 3

By the desegregation order, the Charlotte-Mecklenburg Board of Education was
specifically commanded to do these things:

1. To deny thousands of students, both black and white, admission, to their
neighborhood schools.

2. To assign these children to clustered, grouped, paired, or satellite schools
throughout the area in the racial percentages specified insofar as that was practica-
ble.

The order expressly commanded that the Charlotte-Mecklenburg Board of Educa-
tion transport to the schools to which they were assigned all students who did not
live within walking distance of such schools.

The defendant appealed from the order to the United States Court of Appeals for
the Fourth Circuit, which vacated the order and remanded the case to the District
Court for further proceedings conforming to its opinion.

Although it deemed the order to be required in most respects by the decisions in
the Green case and those following it, the Circuit Court's ruling was based on its

tion orders are not applying the clause to individuals in violation of its express declaration. In
it, the Court declares: 'We do not hold that 'free transfer' has no place in a desegregation plan.
But like 'freedom of choice', if it cannot be shown that such a plan will further rather than
delay conversion to a unitary, nonracial, nondiscriminatory school system, it must be held
unacceptable." By these words, the Court makes a mockery of "freedom." No human being has
any "freedom" if he has to exercise it according to the dictates of government.

'Swann v. Charlotte-Mecklenburg Board of Education, (1970) 431 F.2d. 138, 147.
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conviction that the busing it mandated was excessive, and for that reason not
required to make the Charlotte-Mecklenburg system a "unitary" system whtin the
purview of the Green and kindred cases. As the Circuit Court pointed out, the order
increased by 39 percent for integration purposes the busing being used by the school
board for educational purposes, and necessitated an increase of 32 percent in the
school board's fleet of buses.38

The Supreme Court reversed the case on certiorari, and upheld Judge McMillan's
order in its entirety.

Before discussing the constitutional infirmities in its ruling respecting the forced
busing of school children for integration purposes, it is advisable to note what the
Supreme Court adjudged in the Swann case in respect to the other questions
presented to it.

Like the options in the Green, Monroe, Alexander, and Carter cases, the Supreme
Court opinion in the Swann case pays lip service to the Brown case by asserting
that it is following the decision in it. It does quite rightly assert that the federal
judiciary acquires no power under the equal protection clause unless the state
school board violates the clause (page 15); that its power in such case is limited to
correcting the condition that offends the clause (page 15); and that its function in
exercising its power is merely "to see that school authorities exclude no pupil of a
racial minority from any school, directly or indirectly, on account of race" (page 23).

After making these assertions, the Supreme Court repudiated the Brown case, and
adjudged that when a state school board violates the equal protection clause its
constitutional obligation to assign students to its schools without regard to race is
forthwith converted into a constitutional obligation to assign all students to its
schools on the basis of race and in so doing to mix them racially to the maximum
extent feasible.

To the decree this metamorphosis of the equal protection clause, the Supreme
Court perverted the words and objective of the equal protection clause and nullified
section 401(a) of the Civil Rights Act of 1964 (42 U.S.C. section 2000c).

It perverted the words and objective of the equal protection clause by converting
its prohibition of racial discrimination to separate the races into a requirement of
racial discrimination to mix them.39

Section 5 of the Fourteenth Am endment provides that the Congress shall have
the power to enforce, by appropriate legislation, the provisions of the Amendment.

When Congress enacted Title IV of the Civil Rights Act of 1964, it exercised this
power insofar as it relates to the assignment of students to state schools. Its purpose
in so doing was to define the role of the federal government in what had become
known as "desegregation" of the schools, and restore a measure of racial peace to an
America troubled by the bitter controversies between compulsory integrationists
and die-hardsgregationists in respect to public school systems.

Section 401(a) of Title IV of the Civil Rights Act of 1964 (42 U.S.C. section 2000c)
was in perfect rapport with the equal protection clause when it described desegrega-
tion as the assignment of students to state schools without regard to race. Conse-
quently, it constituted the supreme law of the land under Article VI of the Constitu-
tion.

Hence the Supreme Court unconstitutionally nullified the supreme law of the
land and thwarted the effort of Congress to bring some peace to a troubled America
when it repudiated the definition of "desegregation" set out in section 401(a) of the
Civil Rights Act of 1964 (42 U.S.C. section 2000c), and decreed that "desegregation"
is the assignment of students to state schools on a racial basis.

Inasmuch as it holds that the forced busing of students is a constitutionally
permissible way to integrate state schools, the Supreme Court decision in the Swann
case has other infirmities.

Two of its additional constitutional informities may be epitomized as follows:
1. The Swann case adjudges that the federal judiciary has power to compel state

school boards to violate the equal protection clause.
2. The Swann case rules that the federal judiciary has power to apply the equal

protection clause to individuals, notwithstanding its coverage is expressly restricted
to states and state officials.

When it enters a forced busing decree, the federal district court initially com-
mands the school board to divide the sMtrdents in a particular district or attendance
zone into two groups; to permit the students of the first group to attend their

38 Judge McMillan's ruling in the Swann case is reported in 311 F.Supp. 265 (1970), and the
ruling of the Circiut Court vacating it in 431 F.2d 138 (1970).3

9 Lino A. Graglia: Disaster By Decree, Chapter 5, p. 59.
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neighborhood schools in the district or zone; and to deny the students in the second
group admission to such neighborhood schools.

The most sophisticated sophistry cannot wash out the plain truth that this initial
command requires the school board to treat the students in the two groups, who are
similarly situated because of their residences in the same district or zone, in a
different manner, and that is exactly what the equal protection clause was put in
the Constitution to prevent.

The forced busing decree secondarily commands the state school board to assign
the students in the second group to schools in other areas and to transport them by
buses to the schools to which it assigns them in order either to decrease the number
of children of their race in their neighborhood schools or to increase the number of
children of their race in the schools elsewhere.

Again, the most sophistidated sophistry cannot wash out the plain truth that the
second command of the forced busing decree requires the state school board to deny
the students in the second group admission to their neighborhood schools solely on
account of their race, and that is exactly what the Supreme Court rightly ruled in
the Brown case is a violation of the equal protection clause.

.A sound rule of constitutional and statutory construction is embodied in the Latin
phrase expressio unius est exclusio altrius, meaning the expression of one thing is
the exclusion of another. The equal protection clause provides that no state shall
"deny' to any person within its jurisdiction the equal protection of the laws."
Manifestly the clause applies exclusively to* states and public officers acting for
them, and excludes individuals from its coverage.

Notwithstanding this, the forced busing decrees of federal district courts apply the
equal protection clause as it is now interpreted by the Supreme Court to hundreds
of thousands, perhaps millions, of public school students and their parents each
school day. To maintain otherwise is to deny and defy obvious truth.

When it enters a forced busing decree, the federal district court orders the state
school board to integrate its schools by the two-fold process of denying selected
groups of students admission to their neighborhood schools and by busing them to
other schools elsewhere. These decrees clearly apply to these students and their
parents because they subject them to punishment for contempt of court if they
disobey them or obstruct their execution.

The direct application to the students of the first step in forced busing, i.e., their
exclusion from their neighborhood schools, is too obvious to require any explana-
tion. The application to students and parents of the second step, i.e., the busing
itself, is more intricate, and is made more understandable by some elaboration.

While the judges responsible for the forced busing decrees are still snug in their
beds, the parents of the students to whom the decrees apply are compelled to arise
from their beds, and to arouse their children from their slumbers, prepare and serve
them breakfasts, and send them outdoors, no matter how inclement the weather
may be, to await the arrival of the buses. The students, who are often small tots, are
compelled to take round trips, which are often long and wearisome, each school day
between their homes and often distant schools in other communities. All of this is
done to mix the bodies of the students in racial proportions the federal judiciary
deems desirable.

Such unrestrained exercise of judicial power, I submit, has no rightful place in an
America, which boasts in its national anthem that it is the land of the free, unless
it is indispensable to the nation's well being.

No such case can be made for forced busing of students for integration purposes.
Let us examine the reasons advanced by the advocates of forced busing to justifyit.
In the ultimate analysis, they are two in number. The first one, which is untrue

as well as a rank insult to blacks, is that black children cannot possibly acquire an
adequate education unless they have the coerced companionship of white children
while they are attending school.

The second reason is that schools in communities predominatly inhabited by
whites are academically superior to the schools in communities predominantly
populated by blacks; that black children are, therefore, denied educational opportu-
nities equal to those of white children; and that the only way to remedy past
deficiencies in the education of black children and to secure them educational
opportunities equal to those of white children is forced busing, which transfers some
black children from inferior schools in black communities to superior schools in
white communities, and some white children from superior schools in white commu-
nities to inferior schools in black communities. Advocates of forced busing exhibit
no concern for the plight of the white children who are transferred by it from
superior schools in white communities to inferior schools in black communities.
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They are indifferent to the inescapable conclusion that on the basis of their own
premise this forced busing denies these children equal educational opportunities.

The reasons assigned by the advocates of forced busing are specious and not
authentic. The only intelligent remedy for past deficiencies in education is remedial
education; and the only intelligent way to secure equal educational opportunities for
all children, black and white, is to establish adequate schools in all areas.

The substitution of forced busing for intelligent solutions of educational problems
calls to mind the remark of Pope Julius III to the Portuguese monk: "Learn, my
son, with how little wisdom the earth is governed."

In an effort to make forced busing more acceptable, the opinion of the Supreme
Court in the Swanm case observed that the District Court had found that the forced
busing trips of most elementary school students would take "not over 35 minutes at
the most", and that about 39 percent of the nation's public school children were
"transported to their schools by bus in 1969-1970 in all parts of the country."

The District Court's finding respecting the time required for the forced busing
trips of elementary school students, it seems, was applicable to one way rather than
round trips. Be this as it may, it did not embrace the time spent by such students at
both ends of their journeys waiting for buses. The time expended in waiting for
buses and traveling on them, I submit, is wasted, and ought to be utilized to
enlighten their minds in classrooms in schools nearest their homes.

To be sure, state school boards necessarily bus multitudes of students from distant
homes to the nearest schools available to them for educational purposes. The dis-
tinction between necessary busing for educational purposes and the unnecessary
and wasteful forced busing sanctioned by the Supreme Court in the Swann case is
as wide as the gulf which yawns between Lazarus in Abraham's bosom and Dives in
hell. The untold millions of dollars wasted in financing forced busing ought to be
spent to improve school facilities, enlarge the teaching skills of teachers, and to
provide students with learning aids.

The opinion of the Supreme Court in the Swann case stamps with its approval the
judicial discrimination of applying different rules of evidence to desegregation cases
in the South and those in other parts of the nation. It does so by this ingenious
observation: "In a system with a history of segregation the need for remedial
criteria of sufficient specificity to assure a school authority's compliance with its
constitutional duty warrants a presumption against schools that are substantially
disproportionate in their racial composition."

A case can be made for the proposition that the Supreme Court's decision in the
Swann case also violated the supremacy clause of Article VI of the Constitution
when it nullified the proviso of Section 407(a) of the Civil Rights Act of 1974 (42
U.S.C. section 2000c-6). This proviso forbids federal officers and courts to order
transportation of students to achieve a racial balance in any school.

The defendant in the Swann case had invoked this proviso as a prohibition on
forced busing for integration purposes.

As the colloquy of June 6, 1964, between Senator Humphrey, the Senator in
charge of the legislation in the Senate, and Senator Byrd, of West Virginia, and all
the other legislative history of the legislation, reveals, Congress actually intended
this proviso to outlaw forced busing for integration purposes. Moreover, a case can
be made for the proposition that the words of the proviso, properly interpreted,
sufficed to achieve this congressional purpose.

Be this as it may, the Supreme Court nullified the proviso of Section 407(a) as it
had the rightful definition of desegregation of Section 401(a) by arguments totally
incompatible with both the words and the legislative history of these sections.

The first of these arguments was self-contradictory. It was that Congress enacted
these sections "not to limit but to define the role of the Federal Government in the
implementation of the Brown I decision." How Congress can define the role, i.e., the
function, of the federal government in a particular activity without defining the
limits of its powers in respect to that role is a linguistic impossibility.

The second of these arguments is equally as baffling. It was that Congress insert-
ed the proviso in Section 407(a) "to foreclose any interpretation of the Act as
expanding the existing powers of federal courts to enforce the Equal Protection
Clause." After stating this argument, the Supreme court promptly expanded the
powers of the federal judiciary in this respect by nullifying the limitation the
proviso imposed on federal officers and federal courts.

In the final analysis of its confusing words, the third of these arguments was that
in enacting the nullified sections, Congress was a bunch of legislative fools attempt-
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ing to regulate something it had no constitutional authority to regulate, i.e., de facto
segregation.

40

During the times when the Supreme Court was concerned about racial segrega-
tion in public schools in the South and was ignoring racial segregation in public
schools in other regions, I offered amendments to an education bill to outlaw forced
busing for integration purposes.

In arguing unsuccessfully for the adoption of these amendments, I stated, in
substance, that I wanted to warn Northern, Eastern, and Western Senators that
when the compulsory integrationists had reduced the South to a state of total
vassalage, they would not emulate Alexander the Great and weep because there
were no more worlds for them to conquer; but that, on the contrary, they would
direct their efforts to the public schools of the North, East, and West.

My prophesy proved true. The Supreme Court finally realized that the equal
protection clause applies to other parts of the country as well as to the South, and
that forced busing constituted the only practical way of mixing the races in the
public schools of the North, East, and West.

After the federal courts in these areas began to assume jurisdiction of suits for
forced busing, a highly respected Northern Senator, who had spoken and voted
against my amendments, offered a proposal to amend the Constitution to prohibit
the forced busing of students to integrate public schools. I thereupon went to him
and made this private comment: "I'm glad you've seen the light." He made this
private response to me: "Yes. It's just as you predicted. They're goring my ox now."

After it announced its decision in the Swann case, the Supreme Court rendered a
number of other rulings upholding federal district court orders requiring the forced
busing of public school students to integrate school systems in virtually all sections
of the country where people of different races reside. These rulings are subject to
the same infirmities as the Swann case, and require no analysis in detail. 41

40 In enacting Title IV of the Civil Rights Act, Congress was exercising its constitutional
power to regulate de jure segregation in state schools. It was not usurping the power to regulate
de facto integration in them. These assertions, I maintain, are established by both the language
and legislative history of the Title. As a member of the Senate, I spent virtually every minute in
that body while it was considering Title IV and heard virtually every word spoken by any
Senator concerning it. By so doing, I acquired knowledge of the Act's legislative history first
hand. After the Supreme Court granted certiorari to review the Swan case, I joined Senator
Ernest F. Hollings, of South Carolina, and Representative Charles R. Jonas, of North Carolina,
in filing with it as amici curiae a brief in behalf of the Charlotte-Mecklenburg Classroom
Teachers. As uncompensated attorneys for them, we insisted that the exclusion of students from
their neighborhood schools and their forced busing for intration violated the equal protection
clause. In preparing the brief I made a meticulous study of the legislative history of Title IV. I
was shocked by the Supreme Court's use of the de facto argument to invalidate a valid act of
Congress, and made a second meticulous study of the legislative history of Title IV to determine
whether the Supreme Court's insupportable argument had any basis whatever.

41By ignoring Title IV of the Act in the Green case and nullifying it in the Swami case, the
Supreme Court exhibited its determination to impose the personal notions of its members in
respect to matters having racial implications upon the people of our country, anything in the
Constitution and laws of the United States to the contrary notwithstanding.

This is undoubtedly a drastic assertion. Its truthfulness is fully corroborated, however, by
these additional decisions of the Supreme Court:

a. South Carolina v. Katzenbach, (1966) 383 U.S. 301.
b. Katzenbach v. Morgan, (1966) 384 U.S. 641.
c. Jones v. Alfred H. Mayer Co., (1968) 292 U.S. 409; Sullivan v. Little Hunting Park, Inc.,

(1969) 396 U.S. 229; District of Columbia v. Carter, (1973) 409 U.S. 418 (dicta); and Tillman v.
Wheaton-Haven Recreation Association, (1973) 410 U.S. 431.

d. Johnson v. Railway Express Agency, (1975) 421 U.S. 454; Runyon v. McCrary, (1976) 427 U.S.
160; McDonald v. Santa Fe Trail Transportation Company, (1976) 427 U.S. 160.

e. United States Steel Workers of America v. Weber, (1979) 443 U.S. 193.
These decisions have been hailed in some quarters as enlightened judicial achievements. It

would be more consonant with truth to call them amazing judicial performances. In each of
them the Supreme Court committed linguistic mayhem or judicial verbicide on words of the
Constitution, or words of an Act of Congress, or on words of both to reach their amazing rulings.

The explanation of these rulings is to be found in a story which may be apocryphal. Repre-
sentative Timothy J. Campbell, who has been sent to the House by Tammany, sought to
persuade President Grover Cleveland to sign into law a pet bill which he had induced Congress
to pass. The President demurred on the ground the bill was unconstitutional. Congressman
Campbell responded to the President's objection with this rhetorical question: "What's the
Constitution between friends?"

When all is said, the Supreme Court did constitutional evil in these rulings to achieve ends it
deemed beneficial to blacks and the country. These decisions were not concerned with the
assignment of students to state schools. For this reason, I hold my comments on them to a
minimum.
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To understand the drastic impact of two of them, South Carolina v. Katzenbach, and Katzen-
bach v. Morgan, upon constitutional government in America, it is necessary to understand what
the Constitution decrees concerning the power to prescribe qualifications for voting.

The power to prescribe qualifications for voting for state officers is reserved to the state by
the Tenth Amendment. The power to prescribe qualifications for voting for federal officers is
conferred upon the state and denied to Congress by these provisions of the Constitution: Article
I, Section II, Clause 1; Article I, Section I, Clause 2; and the Seventeenth Amendment.

The constitutionality of the highly praised, but completely devious, Voting Rights Act of 1965
was upheld in South Carolina v. Katzenbach. In reaching that astonishing decision, the Su-
preme Court was compelled to make and did make these rulings.

a. That the absolute prohibition of congressional bills of attainder embodied in Article I,
Section IX, Clause 3, and the due process clause of the Fifth Amendment afford no protection to
a state, or its officers, or its citizens in their corporate or collective capacity.

b. That the power of Congress to enforce by appropriate legislation the Fifteenth Amend-
ment's prohibition of racial discrimination in voting confers upon that body the autocratic
authority to suspend for at least 5 years the constitutionally guaranteed powers of politically
selected Southern States to prescribe qualifications for voting for both state and federal officers.

c. That the constitutional doctrine of the equality of the states is a worthless shibboleth which
is effective only at the precise moment of a State's admission to the Union, and does not prevent
Congress from robbing a state thereafter of constitutional powers other states exercise and thus
reducing it to the status of an inferior state.

d. That Article III, Section II, Clause 2, empowers Congress to close to the politically selected
Southern States condemned by the bill of attainder violative of due process all federal courts in
the land except the United States District Court for the District of Columbia, and to vest in that
far-away court exclusive jurisdiction of all cases in which the condemned states seek relief from
the autocratic provisions of the Act.

South Carolina v. Katzenbach is irreconcilable with United States v. Lovett, (1946) 328 U.S.
303, and Ex Parte Milligan, (1866) 4 Wall. (U.S.) 2,120-121.

The Lovett case rightly invalidated a congressional bill of attainder applying to federal
executive officers suspected of subversive leanings. The Milligan case rightly ruled that the
Constitution is an unalterable law for rulers and people alike at all times and under all
circumstances, and that no notion involving more pernicious consequences was ever invented by
the wit of man than that any of its provisions can ever be suspended.

Consistency may be either a jewel or the hobgoblin of little minds and fools. But it is neither
to Supreme Court Justices.

The Supreme Court adjudged in Kazenbach v. Morgan that the power vested in Congress by
Section 5 of the Fourteenth Amendment to enforce the equal protection clause by appropriate
legislation confers on Congress the contradictory power to nullify the equal protection clause. In
that case, the Supreme Court made a ruling irreconcilable with the provisions of the Constitu-
tion governing the power to prescribe qualifications for voting, and its own sound interpretation
of equal protection clause in Lassiter v. Board of Education of Northampton County, (1959) 360
U.S. 35. It declared that Section 5 of the Fourteenth Amendment empowered Congress to do
these things:

a. To nullify a New York law which established a qualification for voting, namely, literacy in
the English language, which was in harmony with the equal protection clause.

b. To substitute for the nullified New York law a federal qualification for voting, which
Congress was forbidden to establish by all of the provisions of the Constitution governing the
power to prescribe qualifications for voting.

The opinion which undertakes to rationalize this linguistic mayhem or judicial verbicide is
intriguing, despite the disconsolation it gives to those who, like Chief Justice Marshall, believe
the Supreme Court ought to interpret the Constitution to mean what it says.

It is simply this: When Congress exercises its power to legislate under Section 5 of the
Fourteenth Amendment, the Supreme Court cannot inquire whether the congressional legisla-
tion offends the equal protection clause. It is limited to determining whether the legislation is
calculated to prevent the state from violating the equal protection clause in the future.

Americans who cherish local government ought to pray that Congress will not carry the
illogical ruling in Katzenbach v. Morgan to its logical conclusion. If it did, Congress would
prevent all future violations of the equal protection clause by enacting legislation denying states
the power to make, enforce, and interpret laws.
- The Supreme Court ruled in United States Steel Workers v. Weber that an employer in an
industry covered by Title VII of the Civil Rights Act of 1964 is authorized by it to discriminate
in favor of black employees and against more senior white employees, notwithstanding Title VII
expressly forbids all racial discrimination in all industries covered by the Title.

Jones v. Alfred H. Mayer Company may be described as the bellwether of the decisions cited in
subdivisions 3 and 4. It was decided in 1968, and the other decisions merely follow its indefensi-
ble lead.

Undoubtedly the decision in the Mayer case and the decisions which follow it have committed
the most monstrous linguistic mayhem or judicial verbicide on the Constitution and Acts of
Congress in the annals of America.

By these forbidden processes, the Supreme Court Justices have arrogated to Congress and
themselves virtually unlimited power to punish every individual who refuses to make a contract
with or to sell property to another individual anywhere in America if his refusal is motivated by
racial discrimination or racial preference. In so doing, they reflect their purpose to eradicate by
constitutional and legal perversions racial prejudice and racial preferences from the minds and
hearts of Americans.

To confer their newly invented power on Congress and themselves, the Justices revamp the
history and objectives of the Thirteenth Amendment and the Civil Rights Act of 1866 (42 U.S.C.
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The federal district courts, which are compelled to implement the Supreme
Court's perversion of the equal protection clause, have not monopolized forced
busing as an integrating tool. On the contrary, some federal officers have employed
it on a massive scale.

From time to time, Congress has enacted laws authorizing grants of federal funds
to state school boards to aid them in educating public school students, and has
entrusted to federal executive agencies, such as HEW and the newly-created Depart-
ment of Education, the power to administer these grants in conformity with the
congressional intent.

Congress enacted Section 601 of Title VI of the Civil Rights Act of 1964 (42 U.S.C.
Section 2000d) to prevent discrimination in federal assisted programs, and not to
achieve the integration of state schools. In so doing, it acted in harmony with the
true meaning and real objective of the equal protection clause. This section pro-
vides:

"No person in the United States shall, on account of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving federal financial assist-
ance."

Unfortunately for constitutional government and freedom, federal executive agen-
cies sometimes delegate the power to administer the grants Congress makes for
educational purposes to officers employed by them who are, in reality, crusading
bureaucrats. A crusading bureaucrat may be defined as a non-elected federal officer
who exercises a mile of power for every inch of authority bestowed on him.

All too often the crusading bureaucrats to whom federal executive agencies dele-
gate their power to administer congressional educational grants are, in reality,
compulsory integrationists. They pervert the statutory prohibition of racial discrimi-
nation by state school boards receiving federal financial assistance into a positive
command that all state school boards applying for or receiving such assistance must
be racially integrated to the maximum extent feasible or at least in racial propor-
tions pleasing to them.

They make their perversion of the Act of Congress effective by exploiting in
alternative ways the financial needs of state school boards. They make grants
without delay to school boards which willingly yield to their integrating objective

Sections 1981, 1982); place upon that Amendment and that Act constructions totally repugnant
to every word in them; and repudiate sound Supreme Court decisions of the past which span a
period of 100 years and demonstrate the invalidity of the new construction.

It is worthy of note that some of the litigants argued for the same distorted construction of
the Constitution in the Civil Rights Cases of 1883. The Supreme Court wisely rejected their
argument by observing that these ligigants were "running the slavery argument into the
ground."

The Supreme Court further declared in those cases: "When a man has emerged from slavery,
and by the aid of beneficient legislation has shaken off the inseparable concomitants of that
state, there must be some stage in the progress of his elevation when he takes the rank of a
mere citizen, and ceases to be the special favorite of the laws, and when his rights, as a citizen
or a man, are to be protected in the ordinary modes by which other men's rights are protected."
(109 U.S. 3, 27 L.Ed. 835, 844.)

One of America's most profound constitutional scholars, Charles Fairman makes some cogent
comments on the Mayer case in his illuminating book "Reconstruction And Reunion 1864-88,
Part I." This book is Volume VI of the History of the Supreme Couet of the United States,
which is being financed by Oliver Wendell Holmes Devise.

Fairman states that in the Mayer case, the Supreme Court "appears to have had no feelings
for the truth of history" and "allowed itself to believe impossible things." (p. 1258).

To illustrate what 'believing impossible things" is, Fairman invokes Chapter 5 of "Through
the Looking Glass" by Lewis Carroll, the creator of Alice in Wonderland, and recounts the
colloquy which occurs between Alice and the Queen after the Queen had been telling Alice how
to remember "things that happened the week after next."

"I can't believe it," said Alice.
"Can't you?" the Queen said with a pitying tone. "Try again: draw a long breath, and shut

your eyes."
Alice laughed. "There's no use trying," she said, "one can't believe impossible things."
"I daresay you haven't had much practice," said the Queen. (pp. 1298-1299, footnote 160.)
I cite and quote these observations of Fairman by the permission of The MacMillan Company,

which holds the copyright of his book.
Disciples of linguistic mayhem or judicial verbicide glibly assert it proves that the Constitu-

tion is a living document. Not so. It proves that the Constitution is dead, and that Americans
are being governed by the personal notions of Supreme Court Justices rather than by constitu-
tional precepts.

Nobody denies the good intentions of the Justices. They undoubtedly believe their linguistic
mayhems or judicial verbicides are superior to the handiwork of the Founding Fathers.

83-458 0 - 82 - 28
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and withhold or threaten to withhold grants from those which refuse or are reluc-
tant to do so.

THE OBLIGATION OF THE PRESIDENT AND CONGRESS

Federal courts and federal officers are perpetrating these tyrannies on people of
all races in all parts of our country where substantial numbers of children of
diverse races live. Despite their pretenses to the contrary, they are seeking to
compel racial integration, and not to prevent racial discrimination.

The tyrannies have no rightful place in an America which claims to be the land
of the free. They are unconstitutional, wasteful, and useless. They ought to be
ended. Those victimized by them cannot end them. But the President and Congress
can.

The President and the members of Congress are bound by their oaths to support
constitutional government and protect freedom. For this reason, they have the
positive duty to end these tyrannies.

They ought not to be deterred from doing their duty because these tyrannies have
been sanctioned by Supreme Court decisions. On the contrary, this fact should impel
them to act without delay to end the tyrannies. They are the only beings on earth
who possess the lawful power to do so.

Supreme Court decisions are the handiwork of fallible men. There is nothing
sacrosanct in them. Supreme Court decisions merit respect only if they are respect-
able, and they are not respectable when they flout the true meaning and real
objective of the equal protection clause.

The power of the President, acting alone, to end these tyrannies is more limited
than that of the Congress. He has undoubted power, however, to end the tyrannies
of the officers of the executive branch of the federal government. They are merely
assisting him in performing his constitutional duty to take care that the laws of the
nation are faithfully executed, and he can stop them from perverting those laws by
annexing to them conditions reputnant to the congressional intent.

The power of Congress to end these tyrannies is virtually unlimited. The Found-
ing Fathers knew the tragic truth that some public officials love power and are
prone to abuse it, and inserted in the Constitution provisions adequate to prevent
such abuse.

Article I, section 1, of the Constitution vests in Congress "all legislative powers"
of the federal government. Hence, Congress may enact new laws sufficient to
compel officers of the executive branch of the federal government to stop perverting
old laws.

The Constitution confers upon the federal judiciary authority to restrain unconsti-
tutional exercise of power by Congress, and upon Congress authority to restrain the
unconstitutional exercise of power by the federal judiciary.

This assertion is undoubtedly shocking to some, especially compulsory integration-
ists, who believes the Federal judiciary to be omnipotent and Congress to be impo-
tent in the area under consideration.

Section 5 of the Fourteenth Amendment authorizes Congress to enforce, by appro-
priate legislation, the provisions of the equal protection clause, and Article III of the
Constitution empowers Congress to regulate the jurisdiction of all federal courts
inferior to the Supreme Court and the appellate jurisidction of the Supreme Court
itself.42

By virtue of these constitutional provisions, Congress had virtually complete
power to enact laws specifying how the equal protection clause is to be enforced in
accordance with its true meaning and real objective, and defining the jurisdiction of
the fedeal courts in a manner requiring them to act accordingly.

By implementing these constitutional provisions in this way, Congress can put a
virtual end to the judicial and bureaucratic tyrannies under consideration.

While I was serving in the Senate, I made remarks explaining these constitution-
al provisions, and introduced a bill which was aptly designed to use them to end

4"Among the multitude of decisions adjudging that Congress has the power under Article III
to define the jurisidction of federal courts inferior to the Supreme Court are these: Palmore v.
United States (1973) 411 U.S.. 389; South Carolina v. Katzenbach, (1966) 383 U.S. 301; Sears,
Roebuck & Co. v. Mackey, (1956) 351 U.S. 427; Lockarty v. Phillips, (1943) 319 U.S. 182; Plaque-
mines Tropical Fruit Co. v. Henderson, (1898) 170 U.S. 511; Ames v. Kansas ex rel Johnston,
(1884) 111 U.S. 449; and Cary v. Curtis, (1845) 3 How. (44 U.S.) 236. Among the many cases
holding that Congress has the power under Article III to regulate the appellate jurisdiction of
the Supreme Court are these: United States v. Klain, (1872) 13 Wall. (80 U.S.) 128; Re Yerger
(1869) 8 Wall. (75 U.S.) 85; Ex Parte McCardle, (1868) 7 Wall. (74 U.S. 506; Daniels v. Chicago
RIR. Co., (1865) 3 Wall. (70 U.S.) 250; Ex Parte Vallandigham, (1864) 1 Wall. (68 U.S.) 243; and
Durousseau, (1810) 6 Cr. (10 U.S.) 307.
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these judicial and bureaucractic tyrannies. My remarks and bill are set out in pages
33,033 to 33,041 of the Congressional Record for November 5, 1969. I reintroduced
the bill on other occasions with the co-sponsorship of Senator James B. Allen, of
Alabama, one of the nation's wisest and most courageous Senators of all time.

In closing, I pray that the President and the Congress will prove their devotion to
constitutional government and the freedom of Americans by ending the judicial and
bureaucratic tyrannies I have been discussing. They cannot perform a more impor-
tant task. When all is said, tyranny in a Republic is far more reprehensible than
tyranny in a Monarchy.

REPORT ON PROPOSED LEGISLATION To LIMIT THE AUTHORITY OF THE DEPARTMENT
OF JUSTICE To RECOMMEND BUSING AS A REMEDY IN SCHOOL DESEGREGATION
CASES
By the Committee on Civil Rights of the Association of the Bar of the City of New York

INTRODUCTION
In the decades since Brown v. Board of Education,I public officials in every

branch of government-legislative, executive, and judicial-have struggled to apply
the demands of the Equal Protection Clause of the Fourteenth Amendment to the
system of public education in this country. The Supreme Court's central holding in
Brown is clear; "[Riacial discrimination in public education is unconstitutional..
All provisions of federal, state or local law requiring or permitting such discrimina-
tion must yield to this principle." 2 The implementation of this principle, however,
has not always proven as clear or easy as was its initial articulation. "Nothing in
our national experience prior to 1955," acknowledged the Court in 1971, "prepared
anyone for dealing with changes and adjustments of the magnitude and complexity
encountered since then." 3

Many American citizens have met the challenge of Brown with goodwill, common-
sense, and determination to transform for the better the social climate of our time.
Much has been done to implement the promise of the Fourteenth Amendment to all
Americans that, whatever their race, each would receive due process and the equal
protection of the laws. Yet, despite the gains of the last quarter of century, some
officials, "clearly charged with the affirmative duty to take whatever steps might be
necessary to convert to a unitary system in which racial discrimination would be
eliminated root and branch," 4 have continued the operation of intentionally segre-
gated school systems. In those instances where "school authorities [have] failed] in
their affirmative obligation" 5 to eliminate such segregation, federal courts have
been called upon, under the principles announced in Brown, to fashion appropriate
remedies.

In recognition of the complexity of redressing constitutional wrongs within a wide
variety of educational circumstances, the Supreme Court approved a wide range of
possible remedies. The Court noted that "the scope of a district court's equitable
powers to remedy past wrongs is broad, for breadth and flexibility are inherent in
equitable remedies." 6 Among the permissible remedies employed by the federal
court has been the use of busing to transport school children to various schools
within a district for the purpose of remedying past discrimination. (It should be
noted, however, that less than three percent of all busing nationwide is for desegre-
gation purposes. 7)

Courts, no less than legislators, are well aware that the busing remedy has been
greeted by some local communities without great enthusiasm.8 Yet as Chief Justice
Burger has explained for the Court, "an absolute prohibition against transportation
of students assigned on the basis of race . . . [would] hamper the ability of local
authorities to effectively remedy constitutional violations." 9 In short, busing, while
not a remedy of first resort, is nevertheless sometimes an indispensable remedy for

1347 U.S. 483 (1954).
2 Brown v. Board of Education (II), 349 U.S. 294, 298 (1955).
3 Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1, 13 (1971).
4 Green v. County School Board, 391 U.S. 430, 437-38 (1968). The Supreme Court has repeate-

dely held that eachah instance of a failure or refusal to fulfill this affirmative duty continues
the violation of the Fourteenth Amendment." Columbus Board of Education v. Penick, 443 U.S.
449, 459 (1979).

s Swann v. Charlotte-Mecklenburg Board of Education, supra 402 U.S. at 15; Columbus Board
of Eduation v. Penick, 443 U.S. 449, 458-461 (1979); Dayton Board of Education v. Brinkman, 443
U.S. 526, 538 (1979).

Swann, supra, at 15.
'The New York Times, Dec. 4, 1980, § 1, at 25, col. 1.
s See, e.g., Columbus Board of Education v. Penick, 443 U.S. 449, 481 (1979) (Powell, J.,

dissenting); id. at 469 (Burger, C. J., concurring in the judgment).9 North Carolina State Board of Education v. Swann, 402 U.S. 43, 46 (1971).
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achieving constitutionally required ends. While communities may not always desire
or embrace school busing, they must accept its necessity when other legal remedies
have proven unavailing. We join in the belief long ago given voice by Chief Justice
Marshall: "The government of the United States has been emphatically termed a
government of law, and not of men. It will certainly cease to deserve this high
appellation, if the laws furnish no remedy for the violation of a vested legal
right." 10

Congress is currently considering the passage of several bills that would, in
different ways, attempt to limit the use of busing as a remedy to overcome prior
discrimination in the public schools. On June 9, 1981, Congressman Collins intro-
duced an amendment to the Department of Justice appropriations bill for fiscal year
1982. The Collins rider would prohibit the Department of Justice from initiating
lawsuits to require court-ordered busing: "No part of any sum authorized to be
appropriated by this Act shall be used by the Department of Justice to bring any
sort of action to require directly or indirectly the transportation of any student to a
school other than the school which is nearest to the student's home, except for a
student requiring special education as a result of being mentally or physically
handicapped. "

After debate, the rider passed by nearly a two-to-one margin. 12

In the Senate, separate anti-busing riders were offered by Senator Helms 13 and
by Senator Johnston. 14 The Helms amendment is similar to the Collins rider passed
by the House; The Johnston amendment would go further and remove the authority
of the federal courts to order busing as a remedy, even where it would be the most
effective remedy for a proven constitutional violation. Consideration of this legisla-
tion was delayed by a filibuster by Senator Weicker until September 16, 1981, when
the Senate voted 61-36 to end the filibuster, and approved the Johnston amendment
as an addition to the Helms bill.15 The legislation will soon come before the Senate
for a vote on the merits.

This Report represents the view of the Committee on Civil Rights of this Associ-
ation that both the Johnston amendment and the Helms/Collins amendment are
gravely flawed efforts at legislation, constitutionally defective as matters of law and
profoundly misdirected as legislative policy. Our Report was completed before the
Johnston amendment was proposed. Since the Committee on Federal Legislation of
the Association has completed a thoughtful report which outlines the constitutional
objections to efforts by Congress to limit the jurisdiction of federal courts to hear
constitutional claims,' 6 this Report will not address the Johnston amendment. It
instead will confine its consideration to the issues raised by proposals to limit the
remedies available to the Department of Justice in its litigation of school desegrega-
tion cases.

I. THE JUSTICE DEPARTMENT AND THE CURRENT STATUS OF BUSING IN SCHOOL
DESEGREGATION CASES

Before we begin a specific discussion of the proposed legislation, it may prove
useful to recall the way in which the busing remedy is now applied in school
desegregation cases and the role the Department of Justice plays in seeking it.

When the Department of Justice brings a school desegregation suit, its purpose is
not to require the physical movement of pupils out of their neighborhood schools.
Instead the Department acts to effectuate the constitutional and statutory rights of
minority children segregated from white students in public schools by intentional
acts of state officials.17 At present, the Justice Department takes part in school
desegregation cases pursuant to the authority granted by Congress under Title IV of
the Civil Rights Act of 1964.18 It may sue school districts which practice or carry
forward discrimination in the assignment either of students or of teachers. Any
such suits must be approved before filing by the Attorney General of the United

10 Marbury v, Madison, 6 U.S. (1 Cranch) 137, 163, (1803).
" 127 Congressional Record H2796 (daily ed. June 9, 1981).
"2 127 Congressional Record H2799-80 (daily ed. June 9, 1981).
13 127 Congressional Record S6274 (daily ed. June 16, 1981).
4 127 Congressional Record S6644-45 (daily ed. June 22, 1981).

ii 127 Congressional Record S9718-19, S9727 (daily ed. Sept. 16, 1981).
'6 Report of the Federal Legislation Committee of the Association of the Bar of the City of

New York, "Jurisdiction tripping Proposals in Congress: The Threat to Judicial Constitutional
Review" vol. 86, No. 8 The Record(December 1981).

17 Under the Fourteenth Amendment and Title IV of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000(c), a plaintiff, including the United States, must prove intentional racial discrimination to
prevail. Wahington v. Davis, 426 U.S. 229 (1976).

1842 U.S.C. I 2000c-6 (1974).
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States, who must certify, inter alia, that efforts to secure voluntary compliance by
the allegedly offending school district have failed.' 9 Furthermore, Title IX of the
Civil Rights Act of 196420 authorizes the Attorney General to intervene in private-
ly-initiated litigation against school districts alleged to have intentionally segre-
gated their students. "In such action," concludes Title IX, "the United States shall

entitled to the same relief as if it had instituted the action."
In practice, the Civil Rights Division of the Department of Justice, which is

responsible for investigating the complaints of racial segregation in the nation's
schools, does not embark on its task haphazardly. Rather, after receiving complaints
from parents, other interested citizens, or concerned organizations, the Division has
historically requested substantiation of the allegations of discrimination and, if the
charges seem substantial, has conducted detailed inquiries into the challenged poli-
cies and practices of the accused school district. Thereafter, having completed its
investigation and determined that a case of intentional segregation exists, the
offendinig school districts have been given an opportunity for a negotiated settle-
ment. Indeed, even after a district court has found a school system liable for
segregative practices, the initial opportunity to create a desegregation remedy is
offered to the offending school district.21

In this process, the United States often employs experts skilled in judging the
probable results of a student desegregation plan and in designing plans with issues
of efficiency, cost and practicability in mind. Often, the expert employed by the
United States works closely with local officials in evaluating possible approaches to
desegregation.

22

Under current practices, then, busing is not the end pursued by the Justice
Department in school litigation; as a remedy, busing is recommended only when, as
a practical matter, it is likely to be the sole available means to dismantle a
segregated school system. With this background in mind, we now turn to our
evaluation of the constitutional problems of the Helms/Collins rider.

II. THE HELMS/COLLINS AMENDMENT

A. The Scope of the Amendnient
Although the most serious problems with the Helms/Collins rider identified by

the Committee are constitutional in nature, we note preliminarily that the language
of the rider is quite ambiguous, and susceptible of at least two inconsistent interpre-
tations. Under one interpretation, the Department of Justice would be permitted to
continue bringing lawsuites to redress unconstitutional discrimination, but would be
forbidden to advocate busing as a possible remedy. Under an alternative reading of
the rider, the Department would not be permitted even to file, much less to partici-
pate, in, desegregation suits when it reasonably anticipated that busing would be a
necessary remedy.

Although this latter interpretation seems to coincide with the overall aims of
several of the rider's sponsors,23 we find it an implausible reading. As a matter of
drafting, had such a broad prohibition been intended, the originators could easily
have clarified, their intentions by barring participation in all litigation which"might foreseeably require or result in busing orders," or by use of another similar
phase. They did not do so. Beyond this drafting point, moreover, the interpretation
seems an unlikely one on practical grounds as well. Since busing is a conceivable
remedy at the outset of many, if not all, desegregation suits, such an interpretation

19 Under Title IV, the Attorney General must certify as well that the Government has
received a complaint from a parent or parents who are unable to initiate or sustain a lawsuit
against the allegedly discriminating school district.

20 42 U.S.C. § 2000h-2 (1974).
21See 28 C.F.R. §0.50(b), 0.50(c) (1980); 126 Cong. Rec. S14312-13 (daily ed. Nov. 12, 1980)

(letter from Attorney General Benjamin R. Civiletti to Senator Warren G. Magnuson). See also
Defendant's Motion to Dismiss in United States v. Charleston County School District, Civ. No.
81-5334 (D.S.C. 1981) (discussing Department's investigation and negotiations in desegregation
case).

22See, e.g., Davis v. East Baton Rouge Parish School Bd., Civ. No. 1662-A (M.D. La. May 5,
1981).

23 Senator Helms, for example, remarked that: "[T]he Federal courts have been legislating
instead of adjudicating. That is precisely what has happened, and this Senate and House of
Representatives are long overdue in putting their respective feet down and saying, 'No more.
This is a tripartite system of government. We are the representatives of the people. We have a
right, we have a duty, to put an end to the demonstrable folly of forced busing which has been
.tormenting little children for no purpose whatsoever except to satisfy the whim and caprice of
some Federal judge somewhere or some Federal bureaucrat or a whole nest of them in the
Justice Department.' 126 Cong. Rec. S15305 (daily ed. Dec. 3, 1980)." .
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would elirrinate altogether the participation of the Justice Department in most
school discrimination cases. Absent express statutory language, we find such a
radical interpretation of the rider unwarranted.

Furthermore, a more limited purpose for the rider appears justified by legislative
history. Senator Thurmond for example, explained his understanding of the legisla-
tion in these terms: "The current bill does not. . limit the authority of the Justice
Department to investigate and take remedial action against discrimination. It
merely limits the remedies which the Department may seek by removing its power
to seek mandatory busing. .... [I]t simply redirects the thrust of the remedies
favored and advocated by the Department." 24 On balance, therefore, we believe this
limited view of the rider is what is intended.

What is troubling to us, however, is that, while this more limited construction of
the rider is probable, some doubts about the clear intent of Congress remain on this
point. In an area so fraught with constitutional peril, Congress should take care to
avoid passage of legislation the meaning of which is open to such serious question
and whose alternative readings are so radically different in their requirements of
the Department of Justice.

B. The Helms/Collins Rider Would Violate Separation of Powers Principles
Assuming, as we have, that the Helms/Collins rider is intended to prohibit the

Justice Department from seeking busing as a remedy in school desegregation cases,
we view as by far the most far-reaching constitutional problem posed by the rider
its threat to the principle of separation of powers. "Separation of powers," as Chief
Justice Burger has recently cautioned, is in no sense a formalism. It is the charac-
teristic that distinguished our system from all others conceived up to the time of
our Constitution. With federalism, separation of powers is "one of the two great
structural principles of the American constitutional system. . . ." E. Corwin, The
President 9 (1957). See also Griswold v. Connecticut, 381 U.S. 479, 501 (1965)
(Harlan, J., concurring in judgment).25

The Chief Justice speaks here out of a clear and consistent tradition extending
backward to the Federalist papers,28 to the statements of the Framers themselves, 27

and to the opinions of our greatest jurists.2s "[A]IIl of the courts which have
addressed themselves to the matter start on common ground in the recognition of
the intent of the Framers that the powers of the three great branches of the
National Government be largely separated from one another." 29

The executive power derives from Article II of the Constitution, which provides
that "[t]he executive Power shall be vested in a President of the United States," 30

and imposes upon the Executive the "Care that the Laws be faithfully executed." 31
Separation of powers principles, of course, apply with no less force to conflicts
between the legislative and executive branches than to conflicts between the other
coordinates branches of government and executive power has been jealously guard-
ed by the courts against legislative encroachment. Where Congress, for example,
gave itself appointment power over members of the Federal Election Commission
established by the Federal Election Campaign Act of 1971, the Supreme Court in

24 127 Congressional Record S14306 (daily ed. Nov. 12, 1980). A similar understanding was
expressed in the House of Representatives by Congressman Dougherty:

"[Ihf we can achieve nothing else with this amendment, we are saying in effect, 'Yes, you can
prosecute for discrimination, but you are not going to be a party to submitting a plan to a

eral court that says, "You, the Department of Justice, are recommending as a solution to
that discrimination that we forcibly bus youngsters here and there and everywhere, across city
lines and city limits and across county lines and everything else."'

Justice can prosecute discrimination, and they should. This amendment will not stop Justice
from prosecuting. But it will stop Justice from submitting a plan to the Federal court that
includes forced busing. It will say to Justice, 'Submit a plan on certain kinds of schools, and
whatever you want to do, but you are not going to use busing as a part of the plan.' So we can
achieve something, a little bit. We are not going to stop the Federal, courts from ordering
busing, but we are going to say to Justice, 'You are not going to submit to the Federal courts as
a plan against discrimination forced busing.' 126 Cong. Rec. H6374 (daily ed. July 23, 1980).

"5 Nixon v. Administrator of General Services, 433 U.S. 425, 507 (Burger, C. J., dissenting).
26 See, e.g., THE FEDERALIST Nos. 47-48 (J. Madison), 299-313 (Lodge ed., 1888).
27 See, e.g., 1 Messages and Papers of the Presidents 195 (J. Richardson, comp., 1899) (George

Washington's rejection of legislative encroachment).
28 See., e.g., Myers v. United States, 272 U.S. 52, 293 (1926) (Brandeis, J., dissenting); Youngs-

town Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 589 (1952) (Black, J.); id., 610-14 (Frankfurter, J.,
concurring).

29 Buckley v. Valeo, 424 U.S. 1, 120 (1976).
30 U.S. Constitution art. II, 1.
s1 U.S. Constitution art. II,§ 3.
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Buckley v. Valeo 32 declared the legislation unconstitutional, holding it a violation
of separation of powers principles. The Court based its judgment in part on the
legislative infringement on the executive's appointment powers,"3 but, in language
directly relevant to the Helms/Collins legislation presently under consideration the
Court warned: "The Commission's enforcement power, exemplified by its discretion-
ary power to seek judicial relief, is authority that cannot possibly be regarded as
merely in aid of the legislative function of Congress. A lawsuit is the ultimate
remedy for a breach of the law, and it is to the President, and not to the Congress
that the Constitution entrusts the responsibility to 'take care that the Laws be
faithfully executed."' 34

Referring to its nineteenth century opinion in the Conf(iscation cases, 35 the Court
stated clearly its view on the executive prerogative in 'litigation conducted in the
courts of the United States": "Whether tested . . . by the requirements of the
Judiciary Act, or by the usage of the government, or by the decisions of this court, it
is clear that all such suits, so far as the interests of the United States are con-
cerned, are subject to the direction, and within the control of, the Attorney-Gener-
al." s

Viewed in light of these principles, the Helms/Collins rider is surely a gravely
misdirected intrusion on executive authority. The rider purports to "control, direct
or restrain the action of" the Department of Justice,3 7 to subject it "directly or
indirectly, to, the coercive influence of" the legislative branch.3 8 Congress has
chosen to grant to the Justice Department the responsibility under Title IV to bring
school desegregation cases; in executing that authority, however, the Department is
entitled to determine what the demands of each case may, in good faith, require.
Buckley v. Valeo, as we have seen insisted that "it is to the President, and not to the
Congress" that responsibility over the conduct of lawsuits has been entrusted by our
Constitution. If this is so, from what source can Congress derive authority to direct
or limit the legal remedies sought by the executive in particular lawsuits? We
suggest that the Constitution simply does not give Congress such authority.

Because our Committee believes that the Helms/Collins rider would violate sepa-
ration of powers principles, we believe that, as a matter of policy, its enactment
would be extremely unwise. The rider clearly promises a major, divisive constitu-
tional conflict in the federal courts between the legislative and executive branches
over a highly charged, emotional public issue. Whether brought by the Department
of Justice itself, or by others on its behalf,3 9 such a confrontation could do little to
promote rational public resolution of school busing problems. If, as we expect, the
rider wer ultimately declared to be unconstitutional, its passage would have done no
more than to impair respect for Congress and for our constitutional system of
government. The current legislative course seems, in short, and imprudent possibly
and inflammatory, and ultimately an unavailing measure.
C. The Helms/Collins Rider May Constitute "An Explicitly Racial Classifiation"40

In Violation of the Equal Protection Component of the Fifth Amendment
The Committee believes that the Helms/Collins rider is drafted so as to inhibit

the transportation of students in school desegregation cases only, and not when
busing is used for other purposes, and that it, therefore, raises serious constitutional
questions under the Supreme Court's decision in Hunter v. Erickson.4' Hunter

32 Buckley v. Valeo, 424 U.S. 1, 124-37 (1975) U.S. Constitution art. II, § 2 provides in part:
(The President] shall have Power ... by and with the Advice and Consent of the Senate ...
[to] appoint . .. all other Officers of the United States whose Appointments are not herein
otherwise provided for.. .. "

33 Buckley v. Valeo, supra, 424 U.S. at 124-37.34 Id. at 138.
35 74 U.S. (7 Wall.) 454, 458-59 (1869).
3e Buckley v. Valeo, supra, 424 U.S. at 139. See also Myers v. United States, 272 U.S. 52 (1926);

Springer v. Philippine Islands, 277 U.S. 189 (1928). The Ninth Circuit, in a comprehensive recent
opinion on separation of powers principles, expressed the view that "all would agree" that "an
attempt by Congress to exercise the prosecutorial and adjudicative responsibilities of enforcing
the criminal law" would "violate the Constitution." Chadha v. INS, 634 F.2d 408, 424 (9th Cir.),
cert. granted sub nom. INS v. Chadha, et at U.S. ,50 U.S.L.W. 3211 (U.S., Oct. 6, 1981)
(Nos. 80-1832; 80-2170; 80-2171).

3? Massachusetts v. Mellon, 262 U.S. 447, 488 (1923).
3sO'Donoghue v. United States, 289 U.S. 516, 530 (1933).
, Even if the current Department of Justice were reluctant to test the constitutionality of the

Helms/Collins legislation in court, it is likely that private litigants would bring suit seeking a
declaration of the Department's obligations under the statute. See generally Brown v. Califano,
627 F.2d 1221 (D.C. Cir. 1980); Adams v. Richardson, 351 F. Supp. 636 (D.D.C. 1972), modified,
356 F. Supp. 92 (D.D.C.), affd., 480 F.2d 1159 (D.C. Cir. 1973) (en banc).4 0Hunter v. Erickson, 393 U.S. 385, 389 (1969).

41Id.
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concerned an amendment to the city charter of Akron, Ohio which denied legal
effect to any city council ordinance dealing with racial, religious or ancestral
discrimination in housing until a majority of Akron's voters approved it at a general
election. The charter contained no such requirement of voter approval for any other
kind of city council action. The Court found that the charter provision in practice
"disadvantages those who would benefit from laws barring racial, religious or ances-
tral discriminations as against those who would bar other discriminations or who
would otherwise regulate the real estate market in their favor," and thus placed[]
special burdens on racial minorities within the governmental process." 42 Justice
Harlan, concurring, found the amendment "discriminatory on its face" because it
"has the clear purpose of making it more difficult for certain racial and religious
minorities to achieve legislation that is in their interest." 's The Court concluded
that the statute could not survive strict scrutiny.

In Lee v. Nyqu *t, 44 a New York statute prohibited state education officials or
appointed boards of education from establishing any school or school district for the
purpose of achieving equality in attendance of persons of one or more particular
races, creeds, colors or national origin, or from requiring involuntary assignment of
pupils for the purpose of achieving racial balance unless such action by an adminis-
trative or appointed official were approved by an elected school board. The statute
did not require approval by an elected school board for administrative action intend-
ed to achieve other goals. That portion of the statute in Lee v. Nyquist dealing with
the involuntary transportation of students to achieve racial balance is somewhat
similar to the Helms/Collins rider. Second Circuit Judge Hays, writing for a three-
judge court, applied the Supreme Court's reasoning in Hunter to strike down the
statute, concluding that it "thus creates a clearly racial classification, treating
education matters involving racial criteria differently from other education matters
and making it more difficult to deal with racial imbalance in the public schools." 45
The Supreme court, in apparent approval of this application of Hunter, summarily
affirmed. Similarly, a state anti-busing statute which prohibited the assignment of
students other than the one nearest their homes for racial purposes, but permitted
such assignments for non-racial purposes, was recently invalidated by the Ninth
Circuit on the basis of Hunter, in Seattle School District No. 1 v. State.46 The
Supreme Court has noted probable jurisdiction in the Seattle case. However, Hunter
v. Erickson was cited with approval by the Court as recently as 1976 when it spelled
out the appropriate standards for determining intentional discrimination. 47

We believe that the reasoning of the Court and Justice Harlan in Hunter v.
Erickson and the summary affirmance by the Court in Nyquist suggest that the
Helms/Collins rider could well be viewed by courts as "discriminatory on its face."
It is drafted to apply only to cases brought to remedy unconstitutional racial
discrimination. Because the rider limits the ability of the Justice Department to
seek student busing when it may be the only effective way to combat discrimination,
it thereby hampers the representation by the Department of discrimination victims,
and thus places "special burdens on racial minorities." Such classifications have
been found constitutionally suspect and are required to undergo strict judicial
scrutiny. We believe it would be most unwise for Congress to enact legislation so
similar to that which the Supreme Court has previously held to deny the guarantees
of equal protection of the laws.
D. The Helms/Collins Rider Would Interfere With the Federal Government's Duty

Not to Support Segregated Schools, and Presents Grave Constitutional Diffwu.
ties

The Supreme Court declared in Cooper v. Aaron 48 that governmental support for
intentionally segregated schools violates a basic constitutional command: "State
support for segregated schools through any arrangement, management, funds, or
property cannot be squared with the [Fourteenth] Amendment's command that no
State shall deny to any person within its jurisdiction the equal protection of the
laws. The right of a student not to be segregated on racial grounds in schools so
maintained is indeed so fundamental and pervasive that it is embraced in the
concept of due process of law. Boiling v. Sharpe, 347 U.S. 497." 49

421d. at 391.
431d. at 395 (Harlan, J., joined by Steward, J., concurring).
44318 F. Supp. 710 (W.D.N.Y. 1970), aff'd., 402 U.S. 935 (1971).
45318 F. Supp. at 719.
465633 F. 2d 1338 (9th Cir. 1980), affg., 473 F. Supp. 996 (W.D. Wash. 1979). Probable jurisdic-

tion was noted by the Supreme Court on October &, 1981. U.S. ,50 U.S.L.W. 3278 (Oct.
13, 1981)(No. 81-9).

4 Washington v. Davis, 426 U.S. 229, 241 (1976).
48 358 U.S. 1 (1958).
4Id. at 19.
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The command of Cooper is as binding on the federal government as on the
States,' 0 and it has been codified in Title VI of the Civil Rights Act of 1964 with
respect to "anyprogram or activity receiving federal financial assistance

Under Title VI, federal administrative agencies charged with the distribution of
funds are given an enforcement role in school desegregation under the coordination
of the Justice Department.s" In particular, the Department of Health, Education
and Welfare and its successor Department of Education have been required to
monitor the compliance of local school districts with the law and to withhold federal
funds where they find that the law is being violated.' 2

Yet through a series of amendments by Congress, the power of these federal
agencies to order student transportation as a remedy where districts have been
found to maintain segregated public schools has been curtailed.' 4 The language of
these congressional provisions has been similar to the rider at issue here. The latest
provision, the Eagleton-Biden Amendment, provides, in pertinent part, that federal
funds shall not be use "to require, directly or indirectly, the transportation of any
student to a school other than the school which is nearest the student's home,
except for a student requiring special education, to the school offering such special
education, in order to comply with Title VI of the Civil Rights Act of 1964." 5

The Eagleton-Biden" Amendment and related amendments were challenged in
federal court in Brown v. Califano 5s on several grounds: (i) that the amendments
had a discriminatory purpose, because their supporters intended them as part of a
broadbased assault on busing as a remedy for segregated schools; (ii) that the
legislation prevented the executive branch from enforcing the Constitution and
federal statutes prohibiting discrimination in violation of the separation of powers
doctrine; and (iii) that the amendments stripped the executive branch of its most
effective method of dealing with segregated schools, thus forcing the executive
branch to support segregated schools in violation of Cooper v. Aaron.

The Court of Appeals for the District p)f Columbia rejected this challenge. In so
doing, however, the Court of Appeals expressly relied on statements in Congress
that the intent of the amendments was to channel enforcement efforts to the
Justice Department and thus to avoid cumbersome administrative enforcement
procedures. Should the Justice Department prove unable or unwilling to enforce the
law, the court stated, these amendments might well be found to be unconstitutional
as applied.' 7 The court instead assumed, in order to avoid grave constitutional
doubts, that the Department of Justice would act speedily to enforce the Constitu-
tion and the law in cases where federal funds were being distributed to local school
districts which maintained invidiously segregated school systems: "[T]he Depart-

s0 Bolling v. Sharpe, 347 U.S. 497 (1954) (Washington, D.C. school desegregation case).
" Title VI, 42 U.S.C. § 2000d provides that: "No person in the United 'States shall, on the

ground of race, color, or national origin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or activity receiving Federal
financial assistance."

5 Executive Order No. 12250, 45 C.F.R. 72995 (1980).
"3 45 C.F.R. Part 80 (1979); See Adams v. Richardson, 480 F.2d 1159 (D.C. Cir. 1973).
S4 The Each Amendment, 20 U.S.C. § 1714(a), enacted in 1974, provides that "No court,

department, or agency of the United States shall, pursuant to section 1713 of this title . . .
order the implementation of a plan that would require the transportation of any student to a
school other than the school closest or next closest to his place of residence which provides the
appropriate grade level and type of education for such student."

The effect of the Esch Amendment was modified by a provision in the same legislation that
"the provisions of this chapter are not intended to modify or diminish the authority of the
courts of the United States to enforce fully the fifth and fourteenth amendments to the
Constitution of the United States." 20 U.S.C. § 1702(b). The Byrd Amendment, Public Law 94-
206, § 209, 90 Stat. 22, re-enacted as Public Law 94-439, § 108, 90 Stat. 1434, which is a rider to
the 1976 Labor-HEW Appropriations Act, provided that: "None of the funds contained in this
Act shall be used to require, directly or indirectly, the transportation of any student to a school
other than the school which is nearest the student's home, and which offers the courses of study

- pursued by such student, in order to comply with Title VI of the Civil Rights Act of 1964."
"SThe Eagleton.Biden Amendment, Public Law 95-205, 91 Stat. 1460, enacted in 1977, pro-

vided that: 'None of the funds contained in this Act shall be used to require, directly or
indirectly, the transportation of any student to a school other than the school which is nearest
the student's home, except for a student requiring special education, to the school offering such
special education, in order to comply with title VI of the Civil Rights Act of 1964. For the
purpose of this section an indirect requirement of transportation of students includes the
transportation of students to carry out a plan involving the reorganization of the prrade struc-
ture of schools, the pairing of schools, or the clustering of schools, or any combination of grade
restructuring, pairing or clustering. The prohibition described in this section does not include
the establishment of magnet schools."

"6 627 F.2d 1221 (D.C. Cir. 1980).
67 Id. at 1230-37.
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meant is under strict obligation to avoid delay. To avoid constitutional doubts, we
must proceed on the assumption that Congress intended the Department of Justice
to act with the greatest dispatch. Otherwise the amendments may be seen as a tool
of delay to avoid dismantling unconstitutionally segregated school systems." 58

Hence the decision in Brown v. Califano conditionally upholding the Eagleton-
Biden and other amendments was specifically premised on the Justice Department's
power to take effective action against segregated schools, and to seek busing reme-
dies where appropriate.

The Helms/Collins rider appears to have the effect of closing off that option. If
the Justice Department cannot seek busing as a remedy in desegregation cases,
under the rider, the Department of Education could not rely on the Department of
Justice for enforcement when busing is the only constitutionally adequate remedy.
The federal government would then be confronted with the prospect of giving
further aid to segregated schools, which would be unconstitutional under Cooper, or
with seeking impoundment of school funds by the President. In the face of this
dilemma, it is plain that the Helms/Collins rider could well impair the constitution-
al duty of the federal government not to support school segregation.

CONCLUSION

Our Committee concludes that the Helms/Collins rider, if enacted, would violate
fundamental principles of the separation of powers and would run a grave risk of
placing the federal government itself in violation of the equal protection require-
ments of the Fifth Amendment as well. Moreover, enactment of the rider could
force federal court reassessment of the constitutionality of the Eagle-Biden amend-
ments, deferred by the Court of Appeals in Brown v. Califano on the express
assumption that the enforcement authority of the Department of Justice in school
desegregation cases would continue unimpaired.

Beyond these legal and constitutional judgments, our Committee opposes the
enactment of this legally suspect legislation on prudential and policy grounds. It
would, we believe, approach irresponsible lawmakingTor Congress to enact legisla-
tion so fraught with constitutional infirmity. Also, those supporters of the legisla-
tion who are distressed by a perceived intrusion of federal courts into matters
deemed more properly the responsibility of other branches of government, will have
chosen a peculiarly inappropriate response. If they were to pass this legislation, it
seems almost certain to provoke greater involvement of the federal courts because
immediate and intense constitutional examination would result.

For all of these reasons, the Committee on Civil Rights respectfully urges Con-
gress to reject the Helms/Collins rider.
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FA L 1960

SOCIAL SCIENCE TESTIMONY IN THE DESEGREGATION
CASES -A REPLY TO PROFESSOR KENNETH CLARK

ERNEST VAN DE . HAAGt

E DMOND CAHN' and I criticized Professor Kenneth Clark's
experiments which, according to his testimony (presented in various

stages of litigations decided by the Supreme Court") prove that segre-
gation damages the personalities of Negro children. In his answer,4

Professor Clark argues lengthily for admission in legal proceedings
of compett.nt testimony by social scientists. This is quite beside the
point. I objected only to misleading testimony, specifically, his. So
did Edmond Calm, to wit: "we ought no longer to debate the general
admissibility of testimony from authentic social science sources . .

we ought to welcome and encourage evidence of this kind."'
Since Cahn favors the Supreme Coutnt s decision in Brown v.

Board of Educ.* he was anxious to find out whether it rested on Pro-
fessor Clark's testimony and thus possibly was vitiated by it. He was
relieved to find that it did not. I concur with this finding, on the
whole, though no one will ever know to what extent the Court's
common sense view that Negroes are humiliated and frustrated by
segregation was reinforced by Professor Clark's pseudo-scientific
"proof". Probably Professor Clark has done but negligible damage
to the Negro cause and to the integrity of 6ur judicial processes. But
I remain disturbed about the disrepute his "evidence" could not fail
to bring to social science if it were taken seriously. And it seems to be.T

t Adjunct Professor of Social Philosophw, York University; Lecturer,
The New School for Social Rescarch; Ph.D., New York University.

1 1. Cahn, )urisprudence, 30 N.Y.U.L Rxv. 150 (19.
W'2. Ross & VAN DEX HAA, Tnt FAmic or Socr:%' 163-66 (1957).

3. Hoiling v. 'Sharpe, '347 U.S. 497 (1954); Brovn i. Board of F., 347 U.S.
4830(094).

4. Clark, The Dereorcaation .Case: Critici m o! the Sociol Scientit': Role, S
VILL. L Rzv. 224 (1960).

I" 5. Cahn, Juriuprudnsce. 31 N.Y.U.L Rxv. 182, 192 (1956). Cahn's essay contains
a broad and stimulathig discussion of the desirabi!ir. oi "authentic" and the un-
desirability of incompetent testimony by social scdentif:s. It completes and elaborates
criteria implicit in the article cited in note I s wpra anA applies them to the testimony
if Professor Isador Chein in the Girard Tisil ca'e. gee Transcript of Record
i'p. 574-76, Girard Trust, 5 Pa. Fiduc. Rep. 449 (Orp'ans' Ct., Phila. 1955). Pro-
iestor Chin, unlike Professor Clark, did not atte:-. to prove his views experi-
m-ntally. Rather he suggested that an opinfo,, if it lcor.cs from him, is ipso facto
scientific. To this differesitia Cahn addresses himself.

6. .347 U.S. 483 (1954).
7. See e.g., Appendix to appellants' brief in Brown r. Board of Education.

(69)
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Unlike Edmond Cahn, I am doubtiul, as well, about the wisdom of
the decision in the desegregation caies. Though more vague and
less crude, the Court's reasoning strikes me as having something in
common with Professor Clark's conchLsions even though not relying
on his evidence. - I shall try first to indicate once more my doubts
about the decision and then to clarify the difference between social
science and Professor Clark's doings.

INTENDED AND ACTUAL EFFECTS oF .Brou-n v. Board of Edaitc.

The Court's intention in the Broziwn case was to end the humilia-
tion and the attendant psychological damage to Negro children found
to inhere in segregation. Will the means the Court has chosen ac-
complish this end? Will the prejudice which inflicts humiliation
on Negroes be disminished? Events seem to have confirmed my
original guess that the Court's action will turn out to be a very mixed
blessing.

It is often assumed that prejudice springs from ignorance and
is reduced by knowledge and contact. This is certainly the case if the
prejudice has no source but misinformation. Yet, misinformation often
is the effect and not the cause of prejudice which itself springs from a
variety of social and psychological sources. Information, or contact, is
no cure where misinformation is the effect and not the cause of preju-
dice. The slaughter of the Jews in Germany was not due to ignorance
or preceded by segregation or avoided by contact. In times past, hun-
dreds of thousands of harmless old women were burned as witches.
The people who accused them of being witches, who saw them" riding
through the air, etc., were their neighbors, villagers who had known
them long and well. Clearly, contact produces as much as it reduce.
prejudice. And divorce cases suggest that even prolonged and in-
timate contact can produce hostility, contempt and prejudice just ai
well as affection, respect and knowledge.

M*itch depends upon the conditions in which the contact takes.

.place. Now. the imposition of congregation by the Court in Washing-
ton will hardly make the local white children compelled to go to school
with Negro children (or their families which influence them) reccp
tive to the ideals to be fostered; nor will the circumstances help then)
perceive the actual individual Negro as di.tingished from the stereo
type, or generate.the open mind and the warmth the new schoolhate"

want. Oqe nteed not be a psychologist to see that many, even of the
previously, indifferent or well-disposed, are likely to turn against the
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hWff-t.: Southern resentment of the imposition is likelY to be shifted
, . supposed to benefit from it. Is it less damaging for the

',-r. children to go to school together with resentful whites than
.. ,a- 'ild'? I cannot imagine that being resented and shunned per-
r.'v and concretely by their white. schoolmates throughout every

• , ,,,ad be less humiliating to Negro children than a general ab.
,.:h-, knowledge that they are separately educated because of white
rtr, :Ilicc. Curiously, social scientists, with rare exceptions, are not
.f* interested in investigating the effects on Negro children of going
• . ,-,hl with hostile whites. Desegregated education is supposed to

, almost magically -iezice no need to investigate actual effects.$
The Court's view that "segregation with the sanction of the law"

!::iniliating is doubtles y.true under the historical circumstances.
"" li. implication that'.is segregation is more humiliating than

• •rvealtioll by legal compulsion is a Pion sequitur; yet no independent
! e:icv or argument supporting it was offered. Since the Court's

i,.! purpose was to extend constitutional protection against humilia-
* .,111 is presumed effects, it seems to me that the Court should

• r :-kcd itself whether - given its duty to extend such protection
' -; ViTectively doing so. As it is, quite possibly the Court prescribed
.'~.!h',in pcjor morbus, intensifying the humiliation it meant to

DOES THE CONSTITUTION REQUIRE
COMPULSORY CONGREGATION?

The constitutional duty shouldered by the Court to protect against
"-':nwvl psychological damage arising from humiliation inflicted by

.:v sanctioned separation raises additional questions. Suppose it
... own that white children feel humiliated by legally sanctioned

.::'ation and that their suffering tends to impair their personali-
: i the Court did not feel that their constitutional rights were

a distinction between constitutionally permissible and im-
• "--l humiliation (and personality damage) niust have been

• I liw? In terms of intent? Or is humiliation by disjunction
* wring and by junction never? The Court's present decision

...:,h., at times social scientists simply have assumed damage by segregation
..d Negroes or whites - on the basis of nothing rm-ore than theirrIce Cahn, itrn note.S. Exceptions by a number o s-ociaI scientistsM' VI appendix to appellants' brief in Brown v. Board of 'Ed. Their effort

"'%.0ll-sntioned than scientific; inter alia. it does take Professor Clark's:.* '.. ' tsrinoily. In view of the high scientific standing oi man. of the
' e • i. y that they were not actual if familiar with this "evidence." The• , 1 'W .ill suggest why this is the most charitable interpretation -

' .ircely increases one's confidence.
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does not shed much light on the question; it does not, therefore, avoid
the impression that the Constitution makes togetherness compulsory in
public institutions if one of the parties feels disturbed by segregation.

It is mainly the compulsory feature that makes me uneasy. Pro.
fessor Clark writes:' "nowhere does the Court demand what Dr. van
den Haag calls 'compulsory congregation.' And certainly the Court
does not attempt 'to compel equal esteem of groups for each other."'
He concludes that I "did not read or did not understand" the decision.
This allegation seems inspired by the following passage.10

"The Supreme Court's decision did not deny that segre.
gated facilities, equally good in all material respects, might be
offered to all groups. But material equality, the Justices now
hold, is not enough. The equal protection clause of the Four.
teenth Amendment and the due process clause of the Fifth Amend.
ment are found violated whenever, by means of segregating the
members of a group in public facilities, the government intends
to impose (or maintain) an inferior status for the group. The
Court had little doubt that this was the intent or that the
segregated Negroes felt slighted and were thus hurt.

"Had the Court outlaWed only the compulsory segregation
of groups legislated by many Southern states, it would have ex-
tended freedom of association hitherto denied those Southerners
of both races who wanted their children in mixed public schools.
But the 1954 doctrine goes beyond prohibiting compulsory
segregation to replace it with compulsory con grcgation. The
Court, to increase freedom of association, curtailed freedom of
dissociation. The Fourteenth Amendment was interpreted to
mean that no group has the right to be separated from another on
public property when the other's pride is hurt thereby.

:'If the pride.of one group is hurt by compulsory segregation,
the pride of the other might be hurt by compulsory congregation.
The pride of the group resisting congregation, the Court must
have felt, is arrogant and snobbish and rests on a feeling of
superiority undeserving of public protection. Whereas Negroes
were found deserving of protection when they resist being
stigmatized as inferior, injured in their- pride, by segregation.
Thus, mot only are people equal before the law; the law niow
actively prevents one group from stamping another as inferior hy
refusing to open public facilities to common use.

"The Court's decision has the defects of its virtues: it at-
tempts -to compel equal esteem of groups for each other. This
attempt narrows, as well as enlarges, the right we each have tO
associate with whoever consents to associate with us and to di-

9. Clark, intro note S at 237.
10. Ross & vAN j)x HAA'G, o p. ci. .nra note 2 at 163.
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sociate from whomever we do not care to associate with. Of
course people can still send their children to private segregated
schools. But this makes segregation .a privilege of the rich. The
snob value of segregation will be increased thus, as well as the
resentment of the Southern 'poor whites,' ,-'ho must use the
public schools and are already a highly prejudiced group.. Time
will tell whether the Court overshot its mark - whether its
generosity exceeded its wisdom."

I believe that it is fair to say that segregation is compulsory if
imposed by law regardless of the wishes of at least one of the segre-
gated groups; and, eo ipso, that congregation is compulsory if imposed
by law regardless of the wishes of at least one of the groups concerned.
Further, the purpose of the Court in decreeihg compulsory congrega-
tion was to end a situation which (in the language of the lower courts
cited with approval by Chief Justice Warren) denotes "the inferiority
of the Negro group." I think it is fair and reasonable then to interpret
the Court's mandate as compelling congregation in the hope of com-
pelling "equal esteem" of the groups for each other. After all, the
Court, though vague, did not suggest that congregation is a good per
se; or segregation bad per se; it found segregation "inherently unequal"
because of its humiliating connotations which congregation was to
avoid. An alternative reading is possible, but would lead to very odd
conclusions and deprive the decision of the rationale it is generally
conceded to have. Hence, my opinion remains that, though the end
be laudable, the means do not suit it; that compulsory congregation is
objectionable and not the proper remedy for the at least equally ob-
jectionable compulsory segregation its replaces. The Court would have
been on better grounds legally, morally and in terms of prospective
effects had it outlawed compulsory segregation without replacing it
with compulsory congregation."

11. VAN DEN HAAG, EDUCATION AS AN INDUSTRY appendix B (1956): "Peoplehave a right to be prejudiced and Intolerant, although one has a right to persuadeThem to truth and tolerance, and educators have a duty to do so. But no one hasa right to impose his prejudice and to injure others .through his intolerance. Laws
i'ercitting segregation must be distinguished from laws making segregation (or non-segregation) compulsory. The former increase, while the latter decrease freedom.uThere should be schools for whites, schools for Negroes, and schools which
Koth can attend, just as there are colleges for males, females, and coeducational ones.As any man or woman may choose a college restricted to his (or her) own sex, orcone attended by both, so any white or Negro should be able to choose freely a schoolzittended by those of his own group alone, or one where attendance by both groups

i permitted. Neither the legal enforcement of "gregation" or compulsory congre.
r:'tion - the outlawing of segregation - are consistent with freedom. No Negro
(or white) ought to be compelled to attend an exclusive Negro (or white) schoolbut on. Negro (or white) ought to be allowed, if he wants to. Whether the school
chosxen by the student (or the school which has elected to accept him) Is 'white,
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' ILLITERACIES. IRRELEVANCIES AND INACCURACIES

Professor Clark is sure that an analysis which comes to con-
clusions differing from his own cannot be based on "direct knowledge
of the facts" and is due to failure to "read" or "understand" the rele-
vant material. This accusation is levelled against me whenever I differ
from Professor Clark, be it only in phrasing. Nor am I the only victim.
Thus, Edmond Calm wrote :'

"Moreover, if affronts are repeated often enough, they may
ultimately injure the victim's backbone. We hear there are
American Negroes who protest they do not feel insulted by racially
segregated public schools. If there are any such Negroes, then
they are the ones who have been injured most grievously of all,
because segregation has shattered their spines and deprived them
of self-respect."

Professor COark comments as follows :18 "... The 'shattering of
spines' is Professor Cahn's contribution to the knowledge of the
detrimental effects of racial segregation. No social scientist testified
to this 'fact'." This comment has the merit of throwing into bold

'mixed', or 'black', it should afford educational opportunity equal to that of the
school forsaken for 'racial' reasons.

"Should Negroes (or whites) not elect to attend schools restricted to their 'race,'
these schools would disappear and only mixed ones would survive. But that would
happen only as prejudices are overcome not as a result of legal compulsion. Neither
Negroes nor whites should be competed to associate with each other, but both
should be free to. This implies that either group may on occasion reject association
with the other. It is true that if one wants to associates with someone and is
rejected, it hurts. But would it hurt less to be tolerated by legal compulsion? To
this possible pain we all must' adjust ourselves throughout our adult life - and if
segregation at times seems silly, the demand for compulsory nonsegregation is
more silly. The right to freely associate with, or disassociate from, each other
is a basic constituent of freedom even if the use made of this right is at times
snobbish, silly or miirformed. Should schools which exclude whites (or Negroes)
survive, they %will do no more harm than the survival of Smith or Amherst - al-
though we must admit that the reasons for the segregation of races are even less
logical than those for segregation of sexes. ,"Many believe tat although the foregoing argument Is correct, putting it in
practice would be too expensive for the communities likely to want separate schools
in addition to mixed ones which would become obli-atory if searate facilities are
provided. The mixed schools would accommodate the group which does not wish
to be deprived of anociation with 'raies' other than its own. It is true that the
triplication of facilities (which is not always required; the same facilities may
.be used separately at times) involves considerable extra expense. But in a democracy,
a community has the right to decide whether it wants less education per cpIto
and lower taxes, or more education and higher tax~s, and also whether it wants less
good (but equal) facilities, for the sake of the desired separation; just as it has the
iight to decide on more beer and less education if it wishes. We may try to persuade
people not to take that decision; but we may not compel them."

Events have convinced me that the Court's decision is not likely to achieve rere
actual congregation than my proposals would have. Possibly less. And having
caused much resistance, the decision might well delay even this result and in the
process intensify hostilities all around.

12. Cahn, *aipra note I at 158-59.
13. Clark, jutro note 4 at 232.



443

FALL 1960J SOCIAL SCIENCE 75

relief Professor Clark's reading comprehension of straight-forward
prose, including a simple metaphor. Otherwise its relevance eludes me.
indeed, much of Professor Clark's paper altogether leaves me baffled.
He is curiously insistent throughout on matters the relevance of which
is asseverated, but never explained. Thus:" "Dr. van den Haag
lutrays himself by repeating a crucial error which was first found in
professor Cahn's criticism of the role of social scientists in these cases.
lie repeats Cahn's error that 'Professor Clark presented drawings of
dolls to the children.'"

Now, if that be an error, wherein it would be "crucial" or at
least important or relevant we are not told. No argument whatever
was based on the difference between "dolls" ind "drawings of dolls."
But, worse, the "crucial error" is no, error at all. Edmond Cahn
quotes Professor Clark's sworn testimony in the South Carolina case:
"... I used these methods which I told you about - the Negro and
white dolls -.... And, I presented them with a sheet of paper on
which there were these drawing of dolls, and I asked them to show
me.the doll. . . ." In short, Professor Clark in his testimony used
"dolls" and "drawings of dolls" interchangeably. Cahn's inference that
in the Sourth Carolina case, drawings were involved seems entirely
proper and I followed it, only to be accused of "crucial error"I Yet
none of my arguments would be changed if "drawing" were replaced
with "dolls." I mentioned previous experiments by Professor Clark,1a
and there I referred to "the rejection of colored dolls by Negro chil-
dren." Thus, I never committed the "crucial error" of which Pro-
fessor Clark accuses me and which is neither crucial nor error; and
Edmond Cahn's "crucial error" consisted in his having quoted Pro-
fessor Clark. All this is certainly odd. Professor Clark's complaint
that I failed to note his previous doll study "7 is odder still: I cited
it on the very page from which he quotes me."'

PROFESSOR CLARx ACTUALLY "PROVED" THAT SEGREGATION
MAXES No DIFFERENCE.

Professor Clark is right, however, in insisting that his trial
testimony be viewed more explicitly in the light of his earlier study.
Let me first briefly summarize the trial testimony. Referring to ex-
I'vriments performed at the request of counsel. in the South Carolina
case (testimony in the Delaware and Virginia litigations did not sub-

14. Clark, supro note 4 at 237.
15. Cahn, ne pro note I at 162.
16. Ross & vAN DZx HAAG, op. cit. iwpra note 2 at 165.
17. Clark, ,supra note 4 at 239.
18. Ross & VAN vzN HAAG, op. cit. supra note 2 at 165 n.3S.

83-458 0 - 82 - 29
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stantially differ), Professor Clark explained that he had shown Negro
and white dolls (or drawingS) to Negro children in a segregated public
school and, having ascertained that they distinguished. white from
Negro people, asked them, in effect, which doll they preferred, and
which one "looks like you." Ten (later in the testimony, nine) out
of sixteen Negro children picked ihe white doll as the nice one, the
one they "liked best"; seven picked the white doll as the one that
"looked like you." Professor Clark concluded that "these children
0 ... have been definitely harmed in the development of their per-
sonalities.'" He knew, of course, that the question before the Court
was whether school segregation had harmed the children and testified:
"my opinion is that a fundamental effect of segregation is basic con-
fusion in the individuals and their concepts about themselves con-
flicting in their self images. That seemed to be supported by the
results of these sixteen children . . "" The syntax is obscure, but the
sense is not. Professor Clark testified (1) that segregation caused the
harm he found (or at least played a "fundamental" role); (2) later
on that this is "consistent with previous results which we have obtained
in testing over 300 children"; (3) finally, "and this result was con-
firmed in Clarendon County." Elsewhere Professor Clark asseverated:
"Proof that -state imposed segregation inflicts injuries upon the Negro
had to come from the social psychologists. . ,,.2

Now to Professor Clark's previous results referred to above.
134 Negro children in segregated schools in Arkansas and 119 Negro
children in ur.egregated nursery and public schools in Springfield,
Massachusetts, about evenly divided by sex, were involved.22 Negro
and white dolls were presented, and the children were asked to indicate
the "nice!' and the "bad" one, as well as the one "that looks like you."
-Professor Clark concluded that ". . . the children in the northern
mixed-school situation do not differ from children in the southern
segregated schools in either their knowledge of racial differences or
their racial indentification"" except that "... the southern children in

19. Quoted in Cahn, npra note I at 162.
20. bid.
21. Cahn, supro note 1 at 1S9.60.
22. The children ranged from 3 to 7 years in age; these tested in Clarendon

County were between 6 to 9 years old. Professor Clark does not seem to think that
the difference in average age affects the results and I have no reason .for disagreeing.
But, both in view of the difference in average age, and the small size of the Claiendon
group, I follow Professor Clark in comparing the two groups described in his pre-
vious tests with each other, rather than with the Clarendon group. Since it is possible
after all that the effects of segregation vary with age, particularly with length of
schooling, competent studies should take this into account. With an older group,
Professor Clark's results might have been different; but I do not presume to know.

23. Clark, Racial Ideniflcation end Prtlereowe in Negro Children, RXADIzS IN,
SoctuA. PsYchoLoY 174-75 (1947). (Newcomb & Hartley eds. 1947).
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segregated schools are less pronounced in their preference for the
white doll, compared to the northern [unsegregated] children's definite
preference for this doll. Although still in a minority, a higher per-
centage of southern children, compared to northern,- prefer to play
with the colored doll or think that it is a 'nice' doll."" The tables
presented by Professor Clark bear out his conclusions. Table 4,'"
moreover, shows that a higher percentage of Negro children when asked
"give me the doll that looks like you" gave the white doll in the
norsegregated schools - 39 percent as opposed to 29 percent in the
segregated schools.

1 am forced to the conclusion that Professor Clark misled the
courts. Whether it be granted that his tests show psychological dam-
age to Negro children, the comparison between the responses of
Negro children in segregated and in nonsegregated schools shows
that "they do not differ" except .that Negro children in segregated
schools "are less pronounced in their preference for the white doll"
o1d more often think of the colored dolls as "ice" or identify with
them. In short, if Professor Clark's tests do demonstrate damage to
Negro children, then they demonstrate that the damage is less with
Segregation and greater with congregation. Yet, Professor Clark told
the Court that he was proving that "segregation inflicts injuries upon
the Negro" by the very tests which, if they prove anything-- which
ir doubtful - prove the opposite!

I suspect the NAACP lawyers did not know, and were not told,
that the only thing Professor Clark has proved is that, if there is
damage, it is not due to school segregation. Else how could they
present as an expert witness to demonstrate the damages of school
segregationn a man who has actually demonstrated only the damages of
desegregation ? Did Professor Clark know that his own previous tests
indicate that according to his own criteria Negro children are less
l;lamaged by segregation than by congregation? That, in short, the
rnclusions he testified to were inconsistent with his own "previous
rt',t15." although he testified that they were 'consistent"? If he did,
he deceived the Court deliberately. Perhaps Professor Clark did not
r'(Ilmber; perhaps he did not understand. His comments noted above
v-11 the "shattering of spines" and the "crucial error" lend support to
'hi; hypothesis. If we accept it, we can maintain our confidence in the
."111) fille. of the witness. But our confidence in the value of his

t-iftisony w wouldd be shattered altogether.

24. Clark. intpro note 23 at 177.
23. Clark, wnpra note 23 at 174.
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DID TH TiSTS Paovz ANY INJURY?

There remains the question whether Professor Clark has demon.
strated any personality damage - which could be caused by general.
prejudice in the community or by circumstances nbt affecting Negroes
specifically. Professor Clark is confusing on the sources of damage,
though he insists that segregation is "fundamental." Tests on white
children, or on Jewish and Christian children, were not presented. Such
tests would be needed to indicate whether the damage was general
(there may be a general confusion of self images in our culture, a
"crisis of identity") or restricted to minorities; or restricted to Negro
children. That the damage is not restricted to segregated Negro chit-
dren Professor Clark proved, if he proved anything, but did not tell
the Court. But Professor Clark's evidence does not prove even that
there is damage. For no proof whatever was presented to indicate that
preference for, or identification with, a doll different in color from
oneself indicates personality disturbance. I wrote on this point :"

"Suppose dark-haired white children were to identify blonde
dolls as nice; or suppose, having the choice, they identified teddy
bears as nice rather than any dolls. Would this prove injury
owing to (nonexistent) segregation from blondes? or communal
prejudice against humans? Professor Clark's logic suggests that
it would.

"Control tests - which unfortunately were not presented-
might have established an alternative explanation for the identi-
fication of white with nice, and black with bad: in our own cul-
ture and in many others, including cultures where colored
people are practically unknown and cultures were white
people are unknown, black has traditionally been the color of
evil, death, sorrow, and fear. People are called blackguards or
black-hearted when considered evil; and children fear darkness.
In these same cultures, white is the color of happiness, joy, and
innocence. We need not speculate on why this is so to assert that
it is a fact and that it seems utterly unlikely that it originated
with segregation (though it may have contributed to it). Pro-
fessor Clark's findings then can be explained without any refer-
ence to injury by segregation or by prejudice. The 'scientific'
evidence for this injury is no more 'scientific' than the evidence
presented in favor of racial prejudice. The cause "of sclcn;e as
well as the cause of Negroes, is much better served if we simply
stick to the facts: prejudice exists, it is painful to those against
whom it is directed - we need oly ask them - and not justi-
fliable by any respectable argument, scientific, or moral. Let tiS

26. Ross & VAN Dim HA.%a. op. cit. supra note 2 at 165-66.
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try to eliminate it then. We need not try 'scientifically' to prove
that prejudice is clinically injurious. This is fortunate, for we
cannot."

Professor Clark, in his reply, ignores this rather specific argument
and instead points out that I do accept Renee Spitz' findings on "hos-
pitalism" even though based "on an unstated number of children,"
(as though the number of children was decisive). The conclusion that
Professor Clark quotes me as making: "it is entirely possible that lack
of maternal affection .. . deals a blow... ." does not seem to go beyond
the evidence presented. But suppose I should be wrong on Spitz.
Wherein would that show that I am not right'on Clirk ? Spitz' findings
and observations have no bearing whatever on Professor Clark's. The
relevance of the matter wholly eludes me.

CONCLUSION

From Professor Clark's experiments, his testimony and, finally,
the essay to which I am replying, the best conclusion that can be drawn
is that he did not know what he was doing; and the worst, that'he did.
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TH E DISADVANTAGE

THE DISADVANTAGED

BUSINGIS IRRELEVANT:
The Need Is More Fundamental
Effort and money spent, ineffectively, on indiscriminate busing, attempts
to teach inappropriate material, and exotic school design-all should be
redirected toward changing teacher education, value systems,
and educational philosophy . -

by MALVINA W. LIEBMAN
( e(lur. School of rdlof.i*,
Ua.,erlify cl M;9m. Cowol Go,.l, fie.

ONCERN regarding the education of blafk children
has come to be dominated by the emotionally

charged question, "Should children be bused to
schools out of their neishborho.ds?". Embroiled In
the violence, shouting. non-debates, slogans, and sen-
timenialized platitudes are agitated parents, leaders
in both black and Ahite communities. opportunistic
politicians, and harried educators. All of these peo-
ple identify themselves as persons most concerrAd
that "quality education" be made available for every
child. Yet, the thirAing upon which arguments for
or against busing are based has little or nothing to do
with the goals of education or the means for achieV.
ing them. The recently enacted Congressional mora-
torium on busing has been attacked both by those
who favor busing and those who are opposed to It.
The busing issue carries such emotional voltage that
It has galvanized into action sociological confusion
and educational frenzy in the name of democracy.

A reconsideration of the relationship between
democracy and education is indicted. One of the
main purposes of busing children in order to inte-
grate student bodies it to eliinate the inferior qual-
ity of education which exists in many schools where

the--tudents are black. It has-been strongly point,"

ed out that, within the democratic concept. as estab-
lished by our founding fathers, each child is entitled
to the same kind of education. The statement, al-
though factually true, is conceptually so erroneous as
to defeat the intent of demo,:xacy and negate re-
spect for the Individual. Even a democratic form of
government can not give assurance that each man
will be created the equal of every other. The prom-
ise made by democracy is that men will be equal
under the law and that each will have an equal
opportunity for free public education. Because peo-
ple are unequal in .natal e',dow-nent and post-natal
experience, the aim should not be for education to
result in equal achievement. On th. contrary, educa.

.tdon should provide the means by which each man
'can achieve his unique potential. Tiger and Fox,
professors or anthropology at Rutgcrs University.
pint out that "the perfect sy em would be a true

democracy, not because it renders men equal, but
because It gives them an equal chance to become
unequal . .. Democratic ideology and theory only
[become] self defeating when they confuse the dem-
ocratic process with egalitarianism."'

Let us consider an analogy. Suppose there were a
hospital full of patients, each of whom claimed, in
the name of democracy, the right to the same treat-
ment. If that claim were honored literally, heart
patients, and those with broken legs, high blood
pressure, diabetes, skull fractures, and labor pains all
would be given the *same diets, medicines, and
treatment. The moral and ethical components of the
democratic concept demand that each person he
given equal opportunity for success. Obviously, "the
same," literally interpreted, not only does not
provide equal opportunity for desirable outcome, but
actually handicaps almost all to whom it is applied.
The goal is to provide each student with the max-
imum opportunity to become what he can be.

Examination of the factors required for achieving
the goal reveals that some fall outside the function
of the school, and that those which are academic
should cover a very broad spectrum of possible
experiences. None of the requirements are met auto-
matically as a result of a child attending any panicu-
lar school In whatever economic or social setting.

-deally- all-students should.attend-schoosWhee tht-.
motivating philosophy p:ovides for meeting individu-
al needs. This provision consists of a cons.tellation of
elements which includes adequate facilities and ma.
terials and teachers who can effect individualization,
In this context, businS is irrelevant. Under some
circumstances. these conditions could not be
provided without businS: in others, busing would not
be necessary. It well may be that indiscriminate
busing actually reduces the opportunity for desirable
conditions. In any case. the decision to bus or not
to bus can not be jusified educationally on the basic
of the proportion of racial groups in a school. Ra.
cial balance, per se, has but nebulous correlation to
the quality of edci'.ctia offered to any -student.
white or black.

SLionel Tiper and Ro.Nn Fox. The hnaperh;l'a anef

(New York: Holt, Rne.rt and Wirston, 1972). p. 41.
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No: all back children are eJidcat;onally dc. -ivec
and not all white children have ad,:quale educational
opporlnity. In some schools %%here not a single
black child is in attendance, the quality of cei.-afion
leave% much to be desired. However, there ar." built.
in obtacles to success for black children %than are
educationally disadvantaged. The curriculan is one
of traLifional design, having changed far le., in the
last 50 %cars than the soci!y. from whicl :idents
derive their orientation and interests. The curriculum
is not comr!.tely appropriate for the average white
student: inmagirec how miuch less relevant it is for
the average black student! With leaching methods,
the materials, and the curriculum geared to the
idealized experiences. aspirations. vocabulary, and
value system of the whilee middle class, the black
child is thrown into a foreign world scholastically.
He is expected not only to master the techniques of
reading. but to do so in the framework of a vo:abu.
lars' that is frequently puzzling or meaningless to
him. and which is put together to express ideas
which are equally unfamiliar. He is required to re-
spond as 'expected" or fail. He is supposed to suc-
ceed in a game where he does not understand the
language or know the rulcs. He is tested against
arbitrary and illogical measures, and the results of-
tcn arc publicized or published. All of this confirms
his sense of failure and further weakens his already
poor self-concept. which he then tries to refute by
escapist. disruptive. or otherwise so:ially u.acccpta-
ble behavior.

It long has been recognized that instruction fo-
cused c-n the individual needs of students is the main
factor in acadernic success. To that eod, hope has
been held out through the use of instructional orra-
nizalion such as team teaching, open classrooms, abil-
it) grouping. non-graded classrooms, and c-:hers.
None of these types of organization have resulted in
measurable change in student achievement. Many
other kinds of remedies have been tried, at great
cost and effort. Teaching machines, performance
contracts, and Head Start are among those which
have conic under the puniew of the President's
Commission on S-hool Finance. Part of the many-
volumed report of the commission is an analysis by
the Rand Corporation of the various methods which
have been tried in an effort to improve educational
quality. Their conclusion ,as that "none of them
were consistently and clearly useful." A reason for
this notable lack of success lies in the fact that
efforts have been directed toward finding more effec-
tive wsay's to teach the standard curriculum to stu-
dents who, by reason of their cultural experience,
aspirations, value svsc-n, lar.uagc patterns, and at-
'itudes toward their own ar.d other races, are un-
prepared !o learn it. The need is not for better
techniques to do %,hat is inappropriate, but, rather,
for working on those aspects of experience which
contribute to learning success.

Few tho,.-htful individuals are unaware of the
relationship between the quality of homc and com-
munity life and motivation and success in school.

DECEMIEN 19Y2

Teachers frequently attribute ,chool failure to "the
homc." Studies have indicated that certain ethnic
groups--Chinese, Jews, etc.-proiluce a higher pro-
portion of academic success among their- numbers
than do others. Tnc religious and rc'iocultural pat-
terns of these groups foster strong family relation-
ships and responsibility, traditional and deeply mo-
tivating educational aspirations, a "sense of commu-
nit)," and a willingness to forego immedi',c satisfac-
lions for the sake of long-range goals. T) :se factors.
Identified with academic success, eem to orginate
in a value system not ordinarily found among people
living in the ghetto, slums. or other depressed areas.
Fundamental to the problem of improving class.
room achievement is the impcrati-.; to encourage a
value system which would move toward producing
some of the sociological priorities sshich underlie
academic motivation and success.

The President has asked Congress to appropriate
very large sums of mone. for the educational effort,
but, if these billions of dollars are poured into class-
room-level "panaceas," they will produce results sim-
ilar to those already deemed ineffective. The skill
and creativity of man)' educators are needed, but
immediate and urgent help is required from other
sources as well. including aithro,ologists, sociolo-
gists, city pl.tnners, psychologists, leaders in the nu-
merous black communities, and info:nicd polic.-
makers of the white majority.

(Cne aspect of the problem is the enormous degree
of ignorance and misunderstanding about each oth-
er which exists in both Negro and white groups. Yet,
decisions are made, attitudes are formed, and ac-
tions are taken based upon the limited or warped
information which constitutes their frames of refer-
ence. Unrealistic expectations of quick change in
behavior patterns and value systems have resulted in
serious impediments to understanding. The dis-
gruntlement of both Negroes and whites is based on
views which fail to take into account the total cul-
tural experience of each group and the behavioral
attitudes resulting from it.

Cultures var)' because of differences in value sys-
terns, rites of passages, family organization, food
habits, religion, sources of status, kinds and degrees
of reciprocal responsibility, and other facets of so-
cial organization. Our country derives many of its
characteristics and much of its richness of life from
its cultural pluralism, but, ulhen the values and atti-
tudes of one culture conic into coni..zt iith another.
it behooves us to learn more about-rather than to
judge--other cultures as well as our own. Stuart
Chase said that "he %,ho knows only one cultur: ha%
none." An anthropclogically founded study 'sould
lead to reinterpretation of some of the prob!cnis.
and would place attempts at solutions in a more
valid context. Teachers, especially, need this back-
ground. Since behavior is a response to one's percep-
tion of a situation, a nm-'re enlightcred perception
would result in more t-Cul and inteiigcnt guidance
of learning.

Ho,efully, the emerge= of new understandingp
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and perceptions would permit Caucasians more free-
ly to accept, encourage. and respect a k; imate
black culture as part of America. HoefL.y, also,
new understanding would diminish the need for
Negroes-to attempt to identify with African cultures
through what is, basically, an artificial re;:-.:ionship.

- Tndividual blacks, generally, do not know their hered-
itary or tribal origins. There are no cultural mem-
ories or mores with which to identify. There is no
link of language or literature. New perceptions of
both black and white should go far toward stimulat-
ing black people toward recognition of their own
worth and potential as conuibuting members of the
American culture.

Change in family and community structure is a
process of evolution rather than revolution, but even
comparatively superficial directions for change must
be promulgated in order to hasten those kinds of
activities which have served to prosper other ethnic
groups in our country. For instance, the establish-
ment of small businesses is essential. According to
Glazer and Moynihan: "The small shopkeeper, small
manufacturer, or small entrepreneur of any kind
has played such an important role in the rise of
immigration groups in America that its absence
from the Negro community warrants some discus-
sion. The small shopke,-,en and manufacturers are
important to a group for more than the greater
income they bring in. Very often, as a matter of
fact, the Italian or Jewish shopkeeper made less than
the skilled worker. But as against the worker, each
businessman had the possibiLty, slim though it was,
of achieving influence and perhaps %aelth. The small
businessman generally bad access to that special
world of credit which may give him for a while
greater resources than a job. He learns about credit
and finance and develops skills that are of value in a
complex economy. He learns, too, about the world
of local politics, and . . . be may also learn how to
influence it, for mean and unimportant ends, per-
hops, but this knowlcdge may be valuable to an
entire community.

"The small business created jobs.... These were
not only jobs, they also taught skills. In addition, the
small businessman had patronage-for salesmen,
truck drivers, other businessmen. In most cases the
patronage stayed within the ethnic group." Some
small businesses might be started as cottage indus-
tries by women who are confined to the home by the
presence of small children. In such cases, efforts
could be pooled by a group of women'. Aid in
developing marketable skills and finding outlets for
the products should come from those having profi-
ciency in these areas.

Various aspects of education such as budgeting,
food preparation, sewing, simple carpentry or uphol-
stering, and family relations should be brought to
the neighborhoods here the people feel at home

- Nbilhan Glazer and DAniel P. Nloynban. Beyond
the Alching Pol (Cambridge, Mass.: M.I.I Prns,%
1963), pp.. 30-31.
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and can attend without having to resort to public
transportation.

Churches, once the most influential of institution
anong black populations, need to reassert strong
leadership of their congregants through translating
religious precepts into practical action toward elevat-
ing the quality of family and community life. The
formation of.self-help organizations should have
high priority, not only for the direct service they can
afford in terms of counseling, scholarships. clinics.
family service, loan agencies, and co-opetativo. gro-..
ceries, but for the equally important cause of in-
creasing a community sense of mutal responsibility
and accomplishment. Concerted effort is warranted
in involving the youth in the satisfactions which
come from making essential contributions to the
community welfare.

There are people in the Negro community who
are well-qualified to serve as models for the ), ung.
The talents of leaders have been used, to a great
extent, in communicating with various governmental
bodies or agencies, but even more important is the
use of these talents to help the group to help itself at
the grass-roots leveL

Benefit accrued through spendin'- exhorbitant
amou ts of Federal funds on inno,.,tive methods,
teaching aids, or exotic school design is infinitesimal.
According to Sidney P. Marland, Jr., U.S.
Commissioner of Education, "The -evidence is very
thin of gains, from Federal money aimed at bringing
up the achievement levels of children-perhaps as
many as twelve million-from disadvantaged
homes." Available funds might be directed more
profitably toward encouraging the development of a
viable and supportive community structure and
toward changing the perspective from which the
purposes, procedures, materials, and methods of ed-
ucation are viewed.

Improvement in teacher effectiveness needs atten-
tion in at least three areas: qualification standards
for acceptance as an education major, pre-service
education, and in-service growth. With knowledge
and information being amassed at a headlong rate,
the old saw that "education is knowing where to find
the information" seems to be confirmed as a verity.
With the advent of information retrieval methods, an
"educated" person might need to know only which
buttons to push. The increasingly complex and de-
manding problems of human existence require that
we know where to find information and how to ap-
ply it. Intellectual curiosity, mental and psychological
vigor, and recognition of the necessity of continuous
learning are important ingredients of meaningful ed-
ucation. Can these characteristics be encouraged by
teachers who, by 'Jcrnsclves, are devoid of them?

In accepting students for admission to teacher
education prog-am, these and other essential quali-
ties and attitudes rarely are taken into consideration.
In a profession uhebe intelligence and academic
interest should be sine qua rnon, the most mediocre*.
accomplishment is acceptable. The methods of
teaching and the kinds of standards which general
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prevail In teacher education usuafly do not rc,.-Ire
or lmpire more than minimal student-effort. Al-
though some change s taking place In the orien-
tation and content, the weight of traditional require-
ments, content. and method rests heavily upon n-any
professors and state certification agencies. With too
few exceptions, the leclre is used to bxto!' the
virtues of other preferable methods of teaching. Al-"
ternatives to nole-taking as the principal co.-L-*: of
learning must be utilized if teacher education i, to
assume its full respomibIity for- more adequately
preparing- its graduates to resolve the urgent prob-
lems of education.

In-service education for teachers usually takes the
form of courses, seminars, workshops, or confer-
enes. These forms sometimes have practical value,
but the time and money expended might have more
significant results if the participants, with competent
supervision, had the opporttmity for immediate prac-
tice and application in their classrooms of the things
learned. With the exploration of theory and practi-
cal application occurring simultaneously-along with
other kinds of direct, con :nt.rtated help to
teachers-a more optimistic view could be taken of
the possibility of prompt improvement in the
quality of education.

Lack of funds is the reason for the postponement
of reduction of class size. probably the most eagerly
sought change toward improving instruction. How.
ever, teachers who are ineffective through lack of
qualification will ..remain ineffective, regardless of
any magically reduced class size. Teachers who are
skilled and involved uilh children could be vastly
more effective if classes were smaller.

Time and effort-and money---should be spent in
drastically revising curricula in the direction of much
greater flexibility, with emphasis placed on internal-
izing experience, rather than on material to be cov-
ered. Creative materials of types different from
the usual textbooks, films, and maps must be de.
veloped. They must include more relevant content.
realistic vocabulary, and meaningful orienta:"on, and
they must provide a variety 9f stimulating experi.
ences which go beyond the classroom. Textbooks,
which for so long have influenced-both positively
and negatively-what was taught, may have outlived
their usefulness in the context of their philosophy
and format. Perhaps there should not be textbooks
in any subject, but, rather, a series of smaller books
or pamphlets, each devoted to a single topic, area of
interest, or problem. This would encourage the de-
signing of individual courses of study out of a very
large number of possible combinations. Such ma-
terials could be constructed to be ured in tandem
with films, stereo-cassettes, field trips, experiences
with community agencies, or other teaching devices.
. Fundamental change has taken place in the sources

.. and ._cope of learning to_ which students are
. oTieda-M-sprOftl eir daily environment, and in
their Interests and needs, as wel as in techniques for
obtaining, rep:oducing, and storing information. It
seems self-e-ident that techniques In teaching should

_. ICLSL IfLI .......-

parallel these changes; yet, they have not done so.
With only superficial changes, schools still are orga-
nized as they were 50 years ago. Chilircn still are
sitting and listening for most of the day. They still
are reading material from the same book at the
same time, and this may have meaning for far fewer
than the majority of them. They still are responding
In recitation settings to questions which exercise
their powers of recall rather than their ability to
apply knowledge or to extend thinking.

Psychological research indicates that the variety
of learning styles to be found in any clas;oorn can
be accommodated better in settings lcs% structured
than that of grade levels. The trend to knock down
walls to permit a more flexible physical environment
should be the forerunner to knocking down the
walls of tradition and habit in order to provide more
flexible learning groups. Marking systems and pro-
motion policies, now oftn considered sacrosanct,
would be irrelevant in the revised educational philoso-
phy. Evaluation of student need would replace
judgements of failure or superiority.

People of economic privilege in our own and
other countries sometimes send their children to
private boarding schools so that they may profit
from a higher quality of education than that avail.
able in their communities. In a controlled and en-
riched environment, more attention is given to indi.
vidial necJ , interests, and learning st.lcs. Acquir-
ing positive social attitudes and good study habits
are among the priorities.

Some private schools are organized in a %cries of
cottages where students share a "family" life, de.
veloping feelings of responsibilily and belonging.
Such educational ext,--ric:es should be con,-Jcrcd
for economically and educationally disadvantaged
children of any ethnic derivation. Sovie funds desig-
nated for educational improvement might he used to
establish a few such schools as prototypes. The
programs of there schools should not have as their
purpose the "flattening .out" of cultural differences.
but, rather, the encouragement of toiculturalism
which, like bilingualism, permits living more com-
fortably and constructively in more than one cul-
tur.

Although some students come eagerly to their first
school experience, their eagerness soon is replaced
with boredom and resistance. The current education-
al process only briefly engages the voluntary atten.
ti,.)n of those who, in the future, will determine
the kind and quality of life in our country. Educa-
tional funds must be directed toward the significant
and productive goals of changing the orientation of
teacher education, developing challenging and rek-
vant curricula and materials, and offering the kind
of help to culturally deprc.sed groups which will
encourage the evolution of attitudes of family and
community responsibility and feelings of self-worth.

Success in education is dependent upon these fan-,
damentals, rather than upon techniques for teaching
the inappropriate or up.n the eucationally myopi,
policy of Indiscriminate busing.
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16. Developing and Implementing

Big-City Magnet School Programs
Daniel U. Letvne and Connie Campbell

Five years ago the term "magnet school" was virtually unknown.
Today it is widely used to refer to an important movement for the im-
provement of public schools, particularly in big cities. Senator John
Glenn and other members of Congress have been working to provide
substantial funding for the development of magnet school programs.
A national conference on magnet schools attracted hundreds of repre-
sentatives of school districts to Houston, Texas. in the spring of 1976.
Magnet programs have already been established in Boston. Cincin-
nati, Houston, Milwaukee, Minneapolis, St. Paul, and St. Louis.
Planning groups for magnet programs have been organized in other
big cities throughout the country. Few other movements in American
education have spread so quickly.

There appear to be at least four reasons for the growing interest in
magnet schools. First, such schools are thought to have a potential for
reducing racial isolation in large school districts that are confronted
with legal pressuresfor desegregation. Boston, Milwaukee, and St.
Louis are implementing magnet programs as part of court-ordered
desegregation plans', while Cincinnati, Houston, and Minneapolis
moved to establish magnet schools in advance of specific court orders.
In either case, magnet schools are offering attractive programs that
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wiil. it is to be hoped, persuade parents to send their children to deseg.
regated schools. Second, most magnet programs offer a variety of op.
tions. usually including "open" educational environments as well as
"fundamental" schools that stress structure, rules, and basic academic
skills. Third, the improvement of instruction in big.city schools is a
major goal of magnet programs. Fourth, federal, state, and local funding
is potentially available to support the development of magnet schools.

Magnet schools have been operating in some cities for many years,
although they were not so designated until recently. New York has
long had specialized district-wide high schools in science and in the
arts. Boston's Latin School. which emphasizes academic achieve.
nwn:s. has attracted top students h(il thruughout the city for years.
Many cities have offered advanced vocational programs at district-
wide schools similar to some of the high schools now being established
as part of magnet programs.

It is approlpriate to ask whether there is anything new about the
magnet school movement. We believe that the present movement is
distinctive. First, it aims to serve a much larger clientele than the se.
lec:e' :"%.. pict schools of the past in 'sac it includes programs for av-
erage.achieving students and for students whose special talents were
generally ignored until the recent developments in diversified magnet
programming. Second, it clearly incorporates social goals involving
desegregaion and the future of the cities, whereas previously such
goals were sc!dom considered, much less made explicit. If carried out
successfully on a sufficiently large scale, the magnet school movement
may make an important contribution toward improving the quality of
life in our cities and metropolitan areas.

But expenditures for magnet schools will prove justified only if the
movement succeeds in accomplishing its goals. As with any innova-
tion, there arc many ways of mishandling development and imple-
mentation, 'and many problems will be encountered in working to
attain the goals of the program. Our purpose in this chapter is to call
attention to certain considerations that appear to be most important
in planning magnet programs.

ADMINISTRATIVE REQUIREMENTS

We turn first to the identification of administrative and organiiza.
tional requirements for the successful development of magnet pro.
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grams, drawing largely on our study of the program in Houston. The
magnet school plan in Houston was prepared by an administrative
team of school district personnel. Having been released from other du.
ties, several members of this team were able to spend a considerable
amount of time in working on the plan. Team members were know.
edgeable about programs and individuals throughout the district and
could determine whether magnet concepts might work well in a given
school. Team members and other personnel from the central office of
the school district were in a position to identify building administra-
tors who could provide strong leadership. Experience has shown that
the success of an innovative magnet program depends heavily upon

-such-leadership. Principals must act vigorously to recruit students and
faculty. to coordinate schedules, and to solve other problems associat-
ed with a new magnet program. It would be a serious mistake to un-
derestimate the importance of choosing outstanding administrators
for magnet schools.

What is equally important, the general superintendent, other top.
level administrators, and area superintendents in Houston consistently
demonstrated strong commitment to the project.' They helped espe-
cially in persuading principals in the nonmagnet schools not to subvert
the recruitment of students for magnet programs. They provided as.
sistance in communicating with potential students. In Cincinnati and
Minneapolis also, the superintendents and their key staff members
have been closely identified with and strongly supportive of their mag.
net school programs. The importance of top-management support
may seem self-evident, but we have seen many highly publicized and
outwardly impressive urban education-programs fail partly because
the backing of top management consisted only of a formal endorse-
ment followed by continuous neglect.

Rejourcesfor Magnet Schoos

The development of a successful magnet school program can be ex-
pensive. In Houston. approximately $4 million was spent to initiate
magnet programs at thirty-one campuses during the 1975-76 school
year. In St. Louis, {he magnet program was budgeted at approximate-
ly $7 million for a.maximum of 3.820 students for 1976-77, roughly '
double the average per pupil expenditure in other public schools in
that city.2 In Boston, magnet school programs are being developed
with much assistance from higher educational institutions and from
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business, at a cost that is very difficult to calculate in dollars. In Chi.
cago, approximately $31. million was spent to build a highly special.
ized facility for the Whitney Young Magnet High School that is ex.
pected to enroll 2.,000 students, excluding those in a special program
for students with hearing impairments.

It should be noted. however, that much of the money for magnet
school programs is used for initial rather than recurring expenditures
in order to meet costs for planning and for facilities and equipment. A
number of programs, particularly at the elementary level, do not re-
quire annual expenditures much in excess of normal costs per pupil.

Su/firani Pltan nin. Tni

It may be tempting to initiate a magnet school program very quick.
ly in order to alleviate pressures for desegregation and to move rapidly
to reduce white or middle-class withdrawal from the public schools.
Experience suggests. however, that ample time must be allowed for
the development of mat~met programs.

in fluuston, approximately five months elapsed between the ap.
pointment of the administrative team and the opening of the magnet
school program in the fall of 1975. Although the magnet schools con-
stitute a small fraction of the schools there and only a few thousand
students have changed schools, the plan calls for fundamental changes
in instructional arrangements in some of the participating schools.
The schools in Houston had already completed a major assessment of
needs for each school, in which principals worked closely with com-
munidies to identify goals and programs for their schools. If this as-
sessment had not been undertaken and if the plan had involved an in-
tegration effort directly affecting a majority of the district's pupils,
five months would have allowed too-little time for planning. Officials
had already had considerable experience in arranging "majority-to.
minority" transfers. Many of these transfers of students were incorpor-
ated into the arrangements for magnet school programs. Other stu-
dents were transported by special magnet school vehicles. Had these
arrangements not been possible, the number of students transferred to
magnet schools might have been much smaller, and transportation
would have been lesb efficient. 3

A period of approximately six months was available for planning
the magnet program in St. Louis. but final court approval was not
forthcoming until June 1976. and so recruitment of students for the



456

Developing Big-City Magnet School Programs 251

following fall was not completed until after that time. According to
Samuel Miller, executive director of the program. this shortage of
time for recruitment helped to explain why the magnet schools opened
with an enrollment that was 70 percent black instead of the planned
enrollment of 50 percent black and 50 percent white. "If we had done
all of our student recruitment during the school year . . . our job
would have been a lot easier." 4

The length of time needed to plan a new instructional program, se-
lect and prepare teachers, recruit students, and establish relations
with community institutions that can serve as resources will, of course,
vary. We believe, however, that the planning of a magnet program for
3,000-4,000 students requires at least nine or ten months of intensive
planning.

Publicity

In launching a magnet school program widespread publicity is
needed in order to attract students from all over the city and to build
confidence among middle-class families in the quality of instruction in
such a school. Some cities have gone well beyond usual practices to
provide the public with information. In Cincinnati, special packets
containing application blanks and listing sources of additional infor-
mation were sent home to parents. Hundreds of community meetings
have been held, and community support groups have been working
actively in Cincinnati to explain and seek support for the alternative
school programs, partly because district officials have found that
grass-roots communication is vital in convincing parents to send their
children to schools outside their local neighborhoods. The Houston
school district furnished transportation from the central office to
magnet school sites for interested parents who wanted to visit one or
more programs before enrolling their children. In Boston, material
describing the magnet school program was printed in seven languages.
In both Cincinnati and Houston, detailed newspaper accounts de-
scribed magnet programs, and campaigns to recruit students were
conducted on radio and television. Without such special efforts neither
city would have tome close to reaching its goals for recruiting students.

Security

Security of students is an important consideration when magnet
programs are located in deteriorated neighborhoods, as has been the
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case in some cities. Man. parcrts believe that t tuuld be dangerous
for their children to attend such schools. Steps may have to be taken to
reassure parents that their children will be safe. This is especially true
in cases where a select group of students in a magnet program consti-
tutes only a small proportion of the total student body in the building
where the program is housed. Magnet schools located in inner.city
areas may have to provide supervised transportation if they hope to at-
tract students from outlying parts of the city or from suburbs. St.
Louis has established a policy providing for such arrangements: "Stu-
cl'nis attenling the magnet schools will be picked up by specially char-
tered buses in their neighborhoods. .. and will be transported directly
to the school. The buses will be supervised and the children will be
dropped off at the school's doorway or within the schoolyard itself.
They will be returned home with similar care."$

INSTRUCTIONAL ISSUES

The planning of instructional programs for magnet schools raises
questions that need to be resolved. Four such questions will be dis-
cussed here: How different will the programs in magnet schools be
from those available in conventional schools? Will students and mag.
net programs be properly matched? Will the use of external resources
be an integral part of the magnet programs? Will magnet schools be
organized so as to promote integration?

Planining for Prograins Tha 1 re Different

Special purpose schools have existed in some cities for a long time.
The Houston Technical Institute (part of the magnet program initiat-
ed in Houston in 1975) and the specialized vocational and technical
schools in Chicago and other cities are examples. There could be a
strong temptation in the future merely to attach the label "magnet" to
such schools without making really significant changes that would jus.
tifv the use of such a label. In other high schools, students could be
provided with an additional hour each day for scientific subjects, and
the schools could then be renamed "magnet" schools. The)' would not
deserve the designation unless some genuinely innovative ideas were
employed to give the science program new strength.

At the elementary level, meaningful efforts have been made in most
cities to introduce individualized instructional procedures, but such
changes sometimes amount to little more than fancy labels when there
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has been minimal or no change in practice. We are reminded of the
"ungraded" schools and schools with "continuous progress" ljrograms
that we have seen in several cities where both staff and students con-
tinue to refer to the first, second, or sixth grade and where continuous
progress means only that students are no longer retained in a grade
because of academic failure. We also believe that some "fundamental"
or "traditional" magnet schools publicize their disciplinary procedures
to a greater degree than they have done in the past, but do little more
than before to provide, as they claim to do, more structured guidance
to help students master basic learning skills.

We are concerned, therefore, that attractive new magnet school
programs may be designed merely to appeal to modish yearnings for
either "free" or "disciplined" schooling on the part of different groups
of parents. We fear also that some magnet programs will really not be
characterized by the changes described in press releases about them
from the central office. Under such circumstances, magnet school pro-
grams may generally disappear, as have other highly publicized pro-
grams that have preceded them, without having contributed much to
the improvement of learning opportunities in big-city schools.

Matching Students and Programs

Big-city magnet programs with which we are familiar place little
emphasis on determining whether students are selecting programs that
are most suitable for them academically and intellectually. Instead,
nearly the entire emphasis frequently appears to be on providing op-
tions-options that parents and students may elect to pursue, whether
appropriate or inappropriate. The assumption seems to be that par-
ents and students are the best judges of the available alternatives and
should be left alone to make their choices. There is, of course, much to
be said for enlarging options in schools and for regarding clients as
capable of making their own decisions. We do not believe, however,
that parents and students generally have been receiving sufficient in-
formation and guidance to make wise decisions. .V.e fear. ;.-. particu-
lar, that too many choices are being made largely on ideological
grounds with little attention to the problems and learning styles of in-
dividual students. This may be happening among middle-class parents
who elect to send their children to relatively unstructured* magnet
schools of the open classroom type without considering whether, the
children can function independently in such a setting. It also may be
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happening aslAuag parents who feel that disciplinary practices in local
schools are lacking and that enrolling their children in "fundamental"
magnet schools will result in academic gains, regardless of how the
child might function in this highly structured situation. For these rea-
sons we are not optimistic about the degree to which various types of
magnet schools are likely to benefit many of the students who choose
to enroll in them.

Several researchers have worked out methods for diagnosing learn-
ing differences and for devising differentiated instructional treatments
appropriate to such differences.6 Administrators could draw upon
these ideas as they work out thrir own methods for matching students
to magnet programs. Some studies suggest that students of differing
social backgrounds tend to learn best in environments specifically
geared to their particular learning needs and stages of development.
For example. David Hunt and his colleagues conducted studies in
which it was found that students with "high" conceptual abilities
learned more in relatively unstructured classroom settings than in
structured ones. The opposite was true for students whose level of con-
ceptual development was less complex.7 A disproportionate number of
students at the lower levels of conceptual development tended to come
from economically disadvanta. ed families. The findings suggest that
instructional programming should take into account the learning
styless and cultural backgrounds of students before they are assigned to
differentiated learning environments. Robert F. Peck has noted that
these considerations are also important across cultures:

There are important differences in the dynamics of the learning process among stu-
dents of different cultures. No single style of teaching works equally well with all of
them . . . . In a ten.year, eight.country study of coping style and achievement, the
most outstanding finding was not one of national, sex, or age differences. but the
large. systematic deficit in educational achievement of... working-class youth in all
countries. What is more, the working-class youth showed many parallel deficits in
coping skills and in self-esteem in most of the countries. As might be expected. nu-
merous interacting effects were observable with age, sex, and social clau.8

The magnet school movement recognizes that students differ in
learning needs, and magnet schools attempt to provide diversified in.
structional environments in which these differences can be addressed.
Parents should be adequately apprised of the characteristics of the
program that may be most suitable for their children. Also. magnet
schools should emphasize the development of mot,' individlialilze nro-
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grams within each school, such as Individually Guided Education
(IGE). Program for Learning in Accordance with Needs (PLAN*),
and other instructional systems that may make it possible to select ap.
propriately differentiated learning activities for stude:s.9

Utilization of ExIternal Resources

One of the important goals of most magnet school programs is to
utilize resources outside the school to enhance the interest of students
and to improve the appropriateness of instruction;-Magnet schools in
Boston draw on the resources of higher education and business more
systematically than has been done heretofore in large cities. In St.
Louis, business has been similarly involved in carrying out several
magnet programs. At the High School for Mathematics and Science
several firms (Emerson Electric Company, Mallinckrodt Incorpor-
ated, and the Monsanto Company), in collaboration with the Wash-
ington University Medical Center, are helping to develop and teach
new curricula. Numerous cultural organizations. including the St.
Louis Symphony, the Art Museum, and the Municipal Opera, are also
providing services that help make the two magnet schools for the visual
and performing arts more attractive to potential students. 10

Utilization of prestigious outside resources undoubtedly aids in at-
tracting clients and can improve the quality of instruction in schools.
It is relatively easy to assert that a relationship has been established
with an outside institution or to send students and staff into the field to
learn. It is more difficult, however, to work out cooperative relation-
ships that make these external resources an integral part of a major
school program. To do so often requires changes in practices for
grouping students, in school scheduling patterns, and in budgeting or
accounting regulations, not to mention changes in traditions of school
governance and in the attitudes of all participants.

Magnet Schools and Integration

There is reason to believe that decisions about the structure and or-
ganization of magnet schools will determine to a great extent the pat-
terns of interaction among pupils. These patterns reveal whether the
goals of integration are being pursued intelligently or are being de-
feated in'practice by instructional arrangements that make them diffi-
cult or impossible to achieve. If students are grouped homogeneously
within a magnet school on the basis of academic test scores and if that
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grouping separates students of different racial backgrounds for most
or all of the school day. it is difficult to see how integration is being
promoted. In a similar way. if students in a magnet program are
spending most of the school day in a separate wing of the school, the
degree of integration in the school as a whole may be minimal. As
Elizabeth G. Cohen has pointed out in a review of the research on the
effects of public school detsegrcgation on race relations, "knowledge
that a school has 20 percent black students tells us nothing about the
critical conditions in that organization favoring one type of social in-
ter3ction over another. The school must be analyzed in its organiza-
tional context as an institution which strongly structures the nature of
the contact between the races."II

Cohen's own research on desegregation among students has been
based on the widely accepted premise that intergroup activities are
most likely to have positive results when they are based on "equal
status" contact. Schools should be examined, she points out. "not so
much in terms of racial composition. but in terms of the conditions
necessary for 'equal status contact.'"-12 Cohen has conducted a series of
laboratory-type studies tiat examine the behaviors and performance
of students in interracial groups. Her results suggest that "expensive
and radical changes in the social structure of the school and its cur.
riculurn content may be necessary"13 if the goals of integration are to
be accomplished in the schools.

A recent study of a magnet-type middle school illustrates how or-
ganizational and instructional arrangements in a magnet school can
affect the goals of integration. In that school, organization facilitated
integration in the sixth and seventh grades. (In the eighth grade, how-
ever, an accelerated academic track was comprised largely of white
students, while a regular track was comprised largely of black stu.
dents.) Some of the administrative and organizational characteristics
that contributed to positive interracial contact in this school were
described as follows:.

School authorities clearly endorse positive intergroup relations and support an exten-
sive program of activities designed to help students get to know one another. The fact
that Wexler's students come from 26 different feeder schools is also conducive to Ihe
forination of ,..w interactim networks since many children have none of their pie.
vious classmates in their new classes. The fact that the school is new has greatly in-
creased the opportunities for students to be cooperatively involved in working for
shared goals. For example. large nusi.hers of students pa. ticipated in the formation of
new specialitierest organizations and in a variety' or tund-raising activities ....



462

Developing Big-City Magnet School Programs 257

Wexler's commitment to fostering equal status contact is illustrated by its staffing.
The top four administrative posts are evenly divided between blacks and whites.
Similarly. each grade has two counselors, one white and one black .... Equal formal
status for white and black students is supported by the policy adopted in the sixth and
seventh grades of distributing black and white students into mndivijua. :lawes ro-U..17y
in proportion to their numbers in that grade. 14

SOCIAL GOALS

Magnet schools are often seen as an integral part of an urban educa-
tional program directed toward the attainment of social goals relating
to racial and socioeconomic balance in the public schools, to the im-
provement of educational opportunities for inner-city students, and to
the long-range development of the central city and the metropolitan area.

Racial Balance

One of the foremost goals of many magnet school programs is to
eliminate or reduce the number of schools where one race predomi-
nates. No universally accepted standards exist to define such schools or
to determine when a school is no longer racially segregated. For this
reason, school officials sometimes have considerable leeway in plan-
ning to meet goals of racial balance through magnet school programs
and in deciding whether these programs are moving far enough and
fast enough in the direction of desegregation to satisfy those goals.

There is, presently, room for debate regarding the impact of exist-
ing magnet programs on desegregation. as well as the potential of
these programs for reducing segregation in the future. Desegregation
goals necessarily vary from district to district because they reflect each
district's unique demographic situation and its external pressures for
desegregation. It is difficult, therefore, to discuss desegregation in
magnet schools in general terms.

In Houston, the magnet school program was initiated voluntarily
following the failure of court-ordered arrangements for the pairing of
schools-arrangements that clearly had been increasing rather than
reducing segregation. In Cincinnati, school officials initiated a large-
scale magnet alternative program while a desegregation suit was firm-
ly mired at various levels of the court system. In Milwaukee and St.
Louis, b way of contrast, magnet school programs are being devel-
oped mbre directly in response to court cases involving desegregation.
One obvious implication is that school officials interested in achieving
desegregation through magnet schools should initiate such a program
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well in advance of external pressure from the colmrts and the federal
government. Otherwise, they may lack-the fime needed for careful
development of such a program.

An examination of the data on the racial composition of enroll-
ments in magnet programs in Houston and Cincinnati can provide
some preliminary indication of the effects of these programs on inte.
gration. As Houston officials are the first to point out, the magnet
school program there was not a plan for the racial integration of the
district as a whole. The major desegregation goal. to be achieved by
1977. was to reduce by thirteen the number of schools that had minor.
ity or nonminority populations of 90 percent or more.15 (In 1976, 109
of Houston's 234 schools were predominantly one-race schools by this
definition.) During the school year 1975-76 thirty.four magnet school
programs were established, and, by 1977, 5,000 students were to be
transferred into those programs.

Even though Houston's goal is limited, experience there suggests
that the magnet school approach can help to achieve some movement
toward stable integration in a big.city district. During the 1975-76
school year, 587 minority students (black and brown) and 670 white
students transferred into magnet schools witl enrollments between 25
and 75 percent minority during the previous year. Altogether, ap.
proximately 4,600 students from a total district enrollment of about
213,000 had transferred into magnet programs as of August 1976. a
figure that was only 400 short of the district goal *of 5,000.6 While
some of these transfers probably are attributable to white withdrawal
from low-status minority schools, they nevertheless represent gains in
integration as compared with the situation that developed in the orig-
inal plan for paired schools. Only four schools, however, became less
than 90 percent minority or nonminority in 1975-76 as a direct result
of the magnet program-less than half the number Houston officials
had hoped to achieve through the program.

It should be noted also that many of the magnet programs being de-
veloped in Houston provide for only limited contact between pupils of
differing racial and ethnic backgrounds. At the elementary level, for
example, students in the cluster magnet schools join students of differ-
ent racial and ethnic backgrounds for only one week a year; thus the
opportunity for a meaningful reduction in racial isolation is limited.

The pattern in Cincinnati appears to be somewhat similar to that in
Houston. Many of the magnet programs have a good balance of
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minority and nonminority students, often approaching a 50-50 ratio,
and many of the students in these programs previously were in schools
that were either predominantly white or predominantly minority. As
shown in Figure 16-1, white enrollment declined at a slightly slower
rate in 1975 and 1976, after the alternative program in Cincinnati was
initiated on a sizable scale, than in the preceding three years. What is
even more encouraging, the Taueber segregation index, which indi-
cates the percentage of students of one race who would have to trans-
fer in order to achieve a racial balance in each school reflecting the
district racial balance as a whole, has declined substantially since the
alternative program was announced in 1974. As shown in Figure 16-2,
the index for 1976-77 was lower than it has been since 1963.

On the other hand, as shown in Table 6-2. in only three of fifty-two
schools with a black population of 50 percent or more in 1974-75 was
there a reduction of 5 percent or more in enrollment of black pupils in
1975-76 when the alternative programs were initiated. Thus, Cincin-
nati, like Houston. still has a long way to go in reducing racial isola-
tion and in overcoming trends that have resulted in resegregation of
big-city schools during the past two decades.

It must be kept in mind that both Houston and Cincinnati, like
many other big-city districts, had been experiencing a serious continu-
ing decline in white enrollment during the late 1960s and early 1970s.
Houston Superintendent Billy Reagan believes that the magnet pro-
grams can help to stop this decline by offering attractive learning op-
portunities and by allaying fears that the district would be ordered
into forced busing."1 In Cincinnati, the magnet programs have been
credited with drawing 1,076 students back from private schools for the
1975-76 school year, leading Donald R. Waldrip, former superinten-
dent, to observe that investment in the magnet alternatives there "will
continue to yield benefits, while an even greater investment in forced
busing would lead only to massive flight."' 8 The results achieved in
Houston and Cincinnati provide encouraging evidence that magnet
school programs can help to increase racial integration.

Socioeconomic Balance

To our knowledge, no systematic information is available on the
socioeconomic composition of the enrollment in magnet schools in
Houston, Cincinnati, or other cities that are developing fairly large-
scale magnet programs. Where magnet programs are selective, as
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many are. it is virtually certain that a large- percentage of students
come either from middle-class families or upwardly mobile families of
low socioeconomic status. This appears to be the case regardless of
whether or not a magnet program is racially segregated. At the racial-
ly integrated Whitney Young Miagnet High School in Chicago, for in-
stance. only a limited proportion of black students accepted for admis-
sion come from low-income families whose children are eligible for
free lunch.s. As is true with respcct :o racial integration, magrct
school programs may be providing very little socioeconomic integra-
tion on a city-wide basis.

Effect of Magnet Schools in Inner-City Schools

magnet programs nay actually detract from the quality of instruc-
tion in inner-city schools by draining off the best students and
teachers, leaving those schools even more devoid of positive academic
leadership than they were in the first place. Such a tendency could be
particularly pronounced with respect to programs designed to encour-
age inner-city transfers to attractive schools elsewhere, whether or not
those schools are officially designated as magnet schools. Monroe
Swan, the only black member of the Wisconsin Senate, voted against a
law facilitating city-suburban transfers because he felt that the subur-
ban schools would try to enroll only the most talented minority stu-
dents of the central city-to "rip off the cream of the crop," for which
the state would then provide the suburban schools with a bounty.19
School officials in cities where magnet programs have been established
seem cognizant of the potentially negative effects of such a practice.
Several officials in Houston. while aware of the problem, hoped that
the loss of top students through transfer would allow new leadership to
emerge in regular inner-city schools,20 James W. Jacobs, superinten-
dent in Cincinnati, has also expressed concern about the problem. In
both Cincinnati and Houston, efforts are being made to improve in-
struction in inner-city schools and other nonmagnet schools by reduc-
ing the size of classes, providing better equipment, increasing the
number of teachers' aides, and otherwise working to improve the
effectiveness of neighborhood schQols.

We are not convinced, however, that sueh efforts are likely to be
successful unless they are part of a systematic and far-reaching pro-
gram for improving instruction on a school-by-school basis through-
out an entire district. The danger in concentrating too heavily on
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magnet schools, which are probably the most flashy and salable com-
ponent of it program for instructional improvement, is that massive
physical and human resources will be used for them while other com-
ponents of such a program will get little attention. If this is allowed to
happen, inner-city schools will continue to be undesirable places for
learning, and the educational opportunities for young people in the
big city will not be markedly better in the future than they are today.

Urban Redetelopment

It is possible that magnet schools may play a vital role in the rede-
velopment of the inner city and in the conservation of racially and
economically mixed neighborhoods by offering the superior opportu-
nities for schooling needed to retain middle-class families in the cen-
tral city. In Houston, school officials believe that their magnet pro-
gram has helped encourage movement of young middle-class families
into several deteriorated neighborhoods where older but structurally
sound houses are now being restored. In Cincinnati, the magnet pro-
grams may be contributing to stability in attractive renewal neighbor-
hoods such as the Walnut Hill neighborhood and the Mt. Adams area,
which is Close to already redeveloped parts of the central business
district. Our description in Chapter 9 gives some indication of what
the Whitney Young Magnet High School might contribute to the
overall renewal of Chicago. But the generalization that magnet
schools may play a major part in city planning cannot be viewed as an
established fact in any city. Indeed, this generalization can never be
much more than a hypothesis until school and other government offi-
cials in some city do more to break down the walls that have traditionally
separated public school planning from most municipal planning efforts.

CONCLUSION

We have tried to identify some of the key considerations in develop-
ing and implementing a big-city magnet school program that not only
might enroll a significant number of students, but also might appreci-
ably improve educational opportunities and contribute to improving
the overall quality of life throughout a city. On the basis of this analy-
sis, one might construct a continuum for characterizing the serious-
ness, utility, and comprehensiveness of big-city magnet school pro-
grams. The two poles of the continuum could be described as follows.



469

26.1 " .iregation. Educaulon. and BigCiies

The.a.nt Schuul Hustle.

Largelv an attempt to satisfy the actual or probable desegregation
requirements of a federal court, the magnet school plan is hastily
thrown together. and a few hundred middle-class or upwardly mobile
low-status students are induced to enroll in it. Much of the program
consists of established components given glamorous new labels, ad
use of these labels makes it politically feasible to divert more resources
to schools enrolling a substantial proportion of middle-class students
or to schools in which middle-class students are taught separately in a
magnet class. A limited number of middleclass families are thereby
persuaded to keep their children in the public schools for a few more
years. often at substantial costs for transportation and instructional
programming.

Meanwhile. a large proportion of students in the central city con.
tinue to attend predominantly one-race schools; some of the best stu-
dents and teachers from dysfunctional. predominantly low-status
schools transfer to the magnet schools; and, although a few superficial
advantages such as slightly reduced class size may accrue on paper to
some of the inner-city schools, the central city as a whole and its school
district remain for the most part racially and socioeconomically segre
gated and continue to evolve still further in this direction at a slightly
slower rate.

MIgnelization for City Reneual

Before a court order for district-wide desegregation is imminent,
school officials begin to develop a magnet school program designed to
improve educational opportunity for a few thousand students, to con.
tribute to the redevelopment of the inner city. and to help maintain
high.quality r.'.",hborhoods in the central city and die metropolitan
areas as a whole. Following a year of careful planning, a substantial
program is aimed initially at improving the match between the learn-
ing styles of students and the public school opportunities currently
available to them and at maintaining and increasing racial and socio-
economic balance in schools and neighborhoods. In the following few
years the program is painstakingly expanded to include as much as 40
percent of the public school students in the central-city schools.

At the same time, care is taken not to deprive predominantly low-
status schools of their best students and faculty, substantial resources
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are made available and used to support efforts at systematic reform in
these inner.city schools, and an overall plan for improving the quality
of instruction available to all students in the district is worked out and
implemented. Civic and business leaders and other interested citizens
are enlisted to support all these activities as well as efforts, where ap.
propriate and possible, to expand the magnet school program to in-
clude suburban school districts around the central city. School plan-
ners begin to work closely with municipal and metropolitan planning
agencies to establish magnet school facilities in present or potential
neighborhoods designated for urban renewal or community conserva.
tion. By the end of a ten- or fifteen-year period, attractive public
school opportunities are available throughout the central city and the
metropolitan area, and socioeconomic and racial isolation have been
substantially reduced.

This admittedly visionary description of what magnet schools might
help to accomplish is far from realization in any big city at the present
time. It cannot be achieved, furthermore, unless magnet school pro-
gramming is explicitly worked out in conjunction with other aspects of
educational policy and planning that are mentioned elsewhere in this
book, particularly in Chapter 17. Magnet school programs will not by
themselves contribute much to the solution of major problems in our
large cities, but the degree to which magnet schools are coordinated
with educational and community planning will have a major bearing
on whether or not the neighborhoods in which they are located will
continue to deteriorate or will, instead. constitute magnetic nuclei for
city renewal.
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1. Desegregation and Resegregation:
A Review of the Research on White Flight

from Urban Areas

Robert G. Wegmann

A recent summary of research on school desegregation prepared by
the National Institute of Education for the Ford administration shows
that the flight of whites from American cities is different from city to
city. and no one knows which governmental policies might influence
or control this phenomenon. t Various authors have noted that the so-
cial sciences seem to offer little in the way of understanding (or con-
trolling) the problem of resegregation, and there has been no system-
atic national effort to study the impact of school desegregation over a
period of years.2 In the furor over some recent statements made by
James S. Coleman, little attention has been paid to one of the major
points of his initial paper, namely, that the federal government has
failed to attempt any serious analysis of the massive data that it rou-
tinely collects on school racial proportions. 3

Such an analysis would be a very demanding task. The recent de-
bate between Coleman and his critics has made clear the fact that de-
segregated schools exist within a multitude of contexts, and each of
these contexts influences what does or does not happen in the school. 4

There is an ongoing process of suburbanization, which surely would
have occurred even if there were no racial minorities but which dis-
proportionately involves the white population. There has been a ma-

I1
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jor downturn in the white birth rate. that is now causing, in most
school districts, a loss of white enrollment quite unconnected with de-
segregation. Longitudinal studies are complicated by the fact that
schnol attendance areas and school district boundaries change over
time, and comparisons with city census data can be difficult because
many school systems have boundaries that are not coterminus with city
boundaries. Further, there are minority groups other than blacks in
most school systems. Some authors add these other minority students
to the white population when analyzing white flight;5 others do not. 6

It is important, therefore, to stress that Reynolds Farley and Alma
Taeuber are quite right when they state that the available data are
poJcr and the methodology weak in the study of white withdrawal from
desegregated coolinging;

The purpose of this chapter is to review research that has been done
on white flight, or, more accurately, on school resegregation-the
phenomenon of white withdrawal (total or partial) from desegregated
public schools, It is important to point out that different researchers
have approached this phenomenon in quite different ways with some
studi-s stressing factors that are totally ignored in others. The gaps
and inconsistencies in th.e data thus far available are such that there is
considerable uncertainty not only about the factors contributing to re-
segregation, but also about the ways in which these factors interact. It
is quite possible that this summary omits or misinterprets major fac-
tors. or that further investigation will show some of these factors to be
unimportant.

WITHDRAWAL FROM DESEGREGATED SCHOOLS

Two Initial Distinclions

One of the first things that becomes apparent in the study of school
resegregation is the degree to which issues of race and class are consis-
tently confounded. Blacks and most other minority groups are, of
course, disproportionately poor. and the poor do not do well in school.
Schools where the poor are concentrated are no more attractive to mi-
nority parents (especially middle-class minority parents) than they are
to white parents. Gary Orfield notes that some ten thousand black
students in Washington, D.C., are in private schools,s and Dennis
Lord reports that the schools of Richmond. Virginia, arc now experi-
encing "black flight" as they become increasingly black and poor and
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unattractive to the black middle class.9 This same phenomenon was
noted by Thomas Pettigrew in testimony before the Select Committee
on Equal Educational Opportunity of the U.S. Senate.'° What is often
called white flight is actually a class as well as a racial phenomenon.

It is also useful to distinguish between withdrawal and nonentrance.
The phrase "white flight" tends to suggest that white students were at-
tending a school, the school was integrated, and then white students
found this undesirable and left. Reported drops in white attendance
during the "first year" of school desegregation really refer to students
who never showed up at all. They did not experience desegregation
and find it undesirable; rather, they declined to try the experience in
the first place. Some of this decline in white enrollment may consist of
students who formerly attended a given school, but chose not to re-
turn. Part may also consist of students who, in the absence of school
integration, would have moved into a neighborhood, but, because of
integration, decided not to make the move.

Studies of racially changing neighborhoods show that, even when
there is no abnormal rate of white departure, white entrance int such
neighborhoods can, and often does, drop sharply,II and such nonen-
trance can consist disproportionately of families with school-age chil-
dren. Moving because of dissatisfaction with the schools can be diffi-
cult and expensive. It is easier, if one is looking for a house and hears
that a desegregation decision is pending or that there are problems at
the neighborhood school, to choose a different neighborhood or
school district in which to purchase a home.

In addition to nonentrance into thie neighborhood served by a par-
ticular set of schools (elementary and secondary), there is also the
issue of nonentrance into a particular school. Schools are especially
susceptible to nonentrance, not only in the sense that there are private
and parochial alternatives, but also because of the transitional moves
from elementary school to junior high and from junior high to senior
high (each school often serving a wider attendance area and having a
different reputation and racial composition). As a result, parents and
students are repeatedly presented with the necessity of deciding
whether or not to enter.

Thus, when one'reads Orfield's report that the school system of In-
glewood, California, went from about 25 percent black the year be-
fore court-ordered integration was put into effect to 55 percent the fol-
lowing September," 2,l is not necessary to assume that all of this loss
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was caused by white families who either left town or sought other
schooling. Some of the loss may well have been due to white families
not moving in on hearing of impending integration, and thus failing
to replace families who, in the normal course of events, would have
moved anyway. Some of what seems at first glance to be "anticipatory
flight" may. in fact. be "anticipatory nonentrance." Indeed, one of the
problems with allowing desegregation suits to drag on unresolved for
years is precisely this: over those years the normal proportion of white
families may leave the city and an abnormal proportion of white fami-
lies with children may elect not to move in because they are uncertain
whether a desegregation order is coming, as well as anxious about
what that would mean. This could be no small factor over time in a
population as mobile as that of the United States. According to recent
data from the U.S. Bureau of the Census. 38.7 percent of white met-
ropolitan residents were living in a different house in 1974 than the
one in which they lived in 1970. 13

Quality. SujI-y. anid Status

Surprisingly, there seems to be little research available on the mo-
tives that lead parents to withdraw their children from desegregated
schools. Such discussions as are found center on three areas: parental
perceptions of school quality, parental perceptions of student safety in
the desegregated school, and parental concerns about social status. In
view of the limited data, however, any conclusions about the relative
i.r;ortz.:ce, of zhese concerns (.or about their actual impact on the de.
cision to withdraw from a desegregated school) must remain tentative.

Neil Sullivan, the superintendent who presided over the desegrega-
tion of the Berkeley, California, public schools, describes the main
fears of white parents when school desegregation is proposed as fear
for their children's safety and fear that educational quality will
suffer. 14 Such fears may be exacerbated when students are assigned to
schools located in inner-city areas; Lord cites some very high rates of
decline in student enrollment under such circumstances. 15

Concerns about educational quality seem widespread. Orfield cites
a national poll showing that a fourth of the public believes that the test
scores of white students decline sharply in desegregated schools. 16
Although it is generally not the case that such declines in white
achievement actually occur, the quality of research in this area leaves
much to be desired.17 Traditional reporting practices in school dis.

83-458 0 - 82 - 31



476

Dcsegregation and Rcsgregation 15

tricts can cause problems. If, for example. lower-achieving minority
students from an inner-city area of a major city are mixed with
higher-achieving white students from an affluent area, the mean test
scores of the formerly high-status school can be expected to go down,
even though the more affluent students are doing as well as always and
the minority students are doing better than before. Depending on how
data are released to the public, quite different impressions can be
created.'8

Many characteristics of inner-city life do militate against success in
the bookish atmosphere of the school. Frank Petroni, Ernest Hirsch,
and Lillian Petroni describe minority students taking their schoolwork
seriously in the face of criticism by fellow students who see preparing
for college as "white" behavior. 19 Bioloine Young and Grace Bress cite
a Wall Street Journal interview indicating that pressure not to study is
placed on some minority students by their peers. 20 It would be easy to
point out that some white students apply similar pressure on their
peers. but it is not that simple. In a 1968 study based on a random
sample of 2,625 Baltimore students in grades three to twelve, selected
from twenty-six schools, Morris Rosenberg and Roberta Simmons
found that school grades seemed to have little impact on the self-
esteem of black children, especially those doing poorly in school. 2 1

Life in the inner-city ghetto generates attitudes, values, and behaviors
quite different from those found in more affluent areas. Parents
(especially middle-class parents, white or black), who fear these at-
titudes and have the means to flee them are often inclined to do so lest
their children be influenced by them.

The probability that white withdrawal from desegregated schools,
when it occurs, need not be attributed to racism per se is strengthened
by the fact that the literature shows many white parents voluntarily
participating in school integration programs when they were con-
vinced that their children were safe and that the educational quality of
the schools was good. In many large cities parochial schools are
located in older areas of town, and, although they have a significant
minority representation in their student bodies; white, middle-class
parents voluntarily pay tuition, and students travel from suburban,
outer-city areas to attend them. In Boston, despite the furor over
school desegregation, the Trotter School, which is a part of the city's
public school system, has operated since the fall of 1969 with an equal
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ratio of black and white students. 2- The school has a new, expensive
plant with modified open classroom instruction, learning centers, and
other educational advantages not ordinarily available, and white
students are easily recruited. According to press reports, the town of
Riclhardson, a suburb of Dallas, Texas. avoided a court order to
desegregate by attracting a sufficient number of whites to a previously
all-black school. There is a pupilkteacher ratio of sixteen to one; So
percent of the faculty have master's degrees; and the extensive cur-
riculum includes arts and crafts, foreign languages. drama, music,
gymnastics, and astronomy. More white students applied than could
be accommodated. Although open eu;rollment is usually considered an
ineffective tool for large-scale integration. John McAdams has
surveyed an impressive list of schools that successfully convinced
students to transfer voluntarily when the quality of integrated educa-
tion was clearly high.'

Parental perception of student safety may also be involved in deci-
sions to reject desegregated schooling. Leslie Bobbitt describes the dif-
.!ering perceptions that black and white students bring to the desegre-
gated school.24 There are often different behavior patterns and ways
of handling conflict and hostility. Rumors may fly as latent parental
fears are triggered by incidents that would otherwise be ignored. In
some cases, of course, inner-city schools in major cities are not safe.
and physical attacks, shakedowns, and threats do occur. Gretchen
Scha'ft describes the fear of going to the bathroom hcld by white stu-
dents in one predominantly black elementary school,. and the degree
to which white students avoided out-of-school activities.25 What really
seems to be involved in some of these situations is the fact that, al-
though they are desegregated, these schools are not truly integrated.
Although black and white students-are physically present in the same
school, the degree of. friendship, understanding, and community is
quite low.

Finally, just -as som. individuals do not wish to live in a neighbor-
hood with members of a group whose social status they view as being
beneath their own,"' someparents who do not have specific concerns
about educational quality or safety,. as such. may still object to having
their children attend school with students from a lower social class. As
Micheal Giles. Douglas Gatlin. and Everett Cataldo point out.27 de-
segregation often results in not only an influx of black children into
the white child's environment, but also an influx of lower-class chil-
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dren into a middle-class environment. Among parents with a high in-
come and education, these authors found class prejudice (as opposed
to racial prejudice) significantly related to protest behavior, such as
attending sc:icol board meetings. writing letters, or phoning the
school board to protest school desegregation. Another excellent de-
scription of how different social classes react to desegregation propo-
sals is provided in Lillian Rubin's account of the polarization of the
Richmond. California, Unified School District.28 These reactions il-
lustrate again how the whole issue of school resegregation is as much a
matter of class conflict as of racial conflict.

Parental concerns about educational quality, safety, and status may
be present no matter how the desegregated situation comes about.
There is evidence to suggest, however, that the likelihood of a school
resegregating, and the process by which this may occur, will differ
considerably depending on whether the racial balance in the school re-
flects the neighborhood served by the school or whether some level of
government has intervened to bring about school desegregation quite
apart from the situation in the surrounding neighborhood.

NEIGHBORHOODS AND SCHOOLS IN RACIAL TRANSITION

School desegregation situations may be divided into two broad
classes: those that occur without government intervention and reflect
neighborhood integration in the attendance district served by the
school; and those that occur because either the courts, the local school
board, or the executive branch of the state or federal government has
intervened to desegregate previously segregated schools. It is impossi-
ble to study the first type of desegregated (and often resegregating)
schools without also studying the process of racial change within the
school attendance area. To do otherwise would be to study them in a
demographic vacuum, a charge recently leveled against Coleman.2 9

Atlanta, for example, has been judicially cited as having so much
white flight from its public school system that further attempts at inte-
gration would be futile,30 The school system, which originally had a
majority of white'students, had changed by 1970 to a majority (69 per-
cent) of black students. The minority population of. the city as a
whole, however, was also changing from 38 percent minority in 1960
to 52 pe-&cent minority in 1970.31 Therefore the change in the racial
makeup of Atlanta's schools took place within the context of a general
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change in the racial makeup of the entire city. A'tlanta. for example,
now has a black mayor. Indeed, all of Coleman's findings, as initially
presented.' 2 must be considered to have occurred within the context of
the changing neighborhoods of large central cities. A check by the
New York Times revealed that there was no court-ordered busing or
redistricting in any of the nineteen cities Coleman studied. 33

This is not to suggest, however, that these changes are not of great
significance. According to the U.S. Commission on Civil Rights. en-
rollment in the hundred largest school districts, which have half of the
nation's black pupils, dropped by 280,000 students between 1970 and
1972.34 Since there was a gain of 146,000 black students during this
same period, the data suggest a very considerable loss of white stu-
dents. Ahlough some of this loss can be attributed to a drop in the
white birth rate and other factors, it is clear that a larger proportion
of white families with children than of white families without children
are likely to live in suburban areas. According to the Bureau of Cen-
sus, 60.1 percent of the white population of metropolitan areas that is
eighteen years of age or over lived in t'e suburbs in 1974, while 66.6
percent of school-age whites five to seventeen years old were to be
found in the suburbs.35 Again, this need not be totally attributed to
problems with schools: suburbanization would no doubt have oc-
curred even if there were no racial minorities in the United States,36
and suburbs would no doubt have attracted families with school.age
children under any conditions. The data suggest, however, that
schools are involved,37

The most obvious fact about the neighborhood context of school
racial proportions is the high degree of residential segregation that
characterizes every city in the United States.38 There are few stable in-
terracial neighborhoods in American cities, and those are generally
found only when the black population of the city as a whole is stable
(which, owing to natural increase and in-migration, has not generally
been typical of American cities).S9 Some segregation is due, of course,
to differences in income level. Albert Hermalin and Reynolds Farley,
however, present rather convincing arguments that economic factors
do not account for much of the concentration of blacks in the central
city. 40 According to the Census Bureau, 41 blacks constituted only 5
percent of suburban populations in both 1970 and 1974, despite the
fact that a majority of metropolitan residents now live in suburbs
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rather than in the central city. A more reasonable explanation may lie
in th,, ,4 ision of central cities into black and white housing markets,
as Harvey Molotch sUggests. 42 This seems to be a structure that is not
easily avoided. In a critical review of evidence presented to the court-in
the Detroit school desegregaton case, Eleanor Wolf cites moving
testimony by several black real estate brokers who spoke of the rebuffs,
subterfuge. and humiliation they endured in attempting to secure
listings in white areas. 4s

Thus. while it is important to understand how the process of school
and neighborhood resegregation proceeds, it is necessary to point out
one inescapable fact: given constant density, a growing minority pop-
ulation that stays within the central city combined with a white popu-
lation free to move out of the central city will inevitably produce an in-
creasing number of segregated neighborhoods and segregated
schools.' 4 As Arthur Stinchcombe, Mary McDill, and Dollie Walker
note from studying this phenomenon in Baltimore, the city simply
runs out of whites with whom blacks can integrate. 45

It is on the fringes of the black ghetto that interracial neighbor-
hoods are commonly found. 46 What is striking as one reviews studies of
the process of racial transition in these areas is the degree to which
white nonentrance is much more involved than white flight as such.
This is not to deny that some individuals do move from racially chang-
ing neighborhoods specifically to avoid an interracial setting. The
fundamental pattern, however, seems to be one of blacks moving short
distances into racially mixed neighborhoods where whites fail to com-
pete with them for the available housing. In a study of Milwaukee,
Harold Rose found that only 4 percent of a sample of Negroes who
moved selected new homes more than ten blocks beyond the original
ghetto neighborhood.4' At the same time he found that, when the
neighborhood exceeded 30 percent Negro occupancy, the number of
new white purchasers of housing fell off sharply. He also cited other
data indicating this as a common pattern: neighborhood change. he
argued, is less a matter of invasion than of retreat. In a review of the
literature on ecological succession, Howard Aldrich also reported no
particular rise in the rate of residential mobility in changing neigh-
borhoods.48 What is important is that no rise is necessary to cause
rapid racial transition. Normal mobility, as has been noted, makes a
great deal of housing available throughout the metropolitan area. So
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long as blacks seek to occupy housing on the fringes of the ghetto while
whiteti avoid it, raciaI change is inevitable. Chester Rapkin and
William Grigsby. who studied the Philadelphia area, found this sharp
drop in white demand, as did Molotch, who studied the South Shore
area of Chicago.49 Indeed, Molotch found many landlords who did
not want black occupants, but there was no other choice because
whites were not interested. Such neighborhoods then go through a
transition from a white :, :-i black hotising market.

.4 nticipation of Future Racial Change

One key factor in considering the reluctance of whites to purchase
homes in racially mixed neighborhoods is the degree to which present
racial proportions are projected into the future by potential entrants.
It may or may not be significant to discuss the racial balance at which
both whites and blacks feel there is "enough" integration, 50 but what is
really crucial to most home buyers (and parents enrolling their
children in school) is their view of what is likely to happen in the
future. The purchase of a home, once again, is a significant commit-
ment. Most parents prefer to leave their children in the same school
for a period of years. In any major city with a large minority popula-
tion, where area after area and school after school has "turned," there
is an obvious tendency to assume that a school or area with any degree
of minority population will be "next to go," especially if the area is
physically close to the ghetto. Wolf reports such a reaction in the
Russel Woods area of Detroit after only one or two black families
moved in. '1 The white demand for housing dropped markedly. In
some situations a drop in white enrollment that occurs before school
desegregation actually begins may be caused by the belief that the
schools will soon be largely black. Surely the striking white loss in the
Inglewood, California, school system has some relation to Inglewood's
location. It borders on the Los Angeles ghetto, and there was signifi-
cant black movement into Inglewood well before court-ordered
desegregation began.52

In areas where black and white residents are working to maintain
an interracial neighborhood, their most difficult struggle is often to
attract new white residents.,6 The frequent temptation is to work on
more easily obtainable goals. such as increased city services and other
neighborhood improvements. As Molotch suggests, however, this can
be self-defeating since such actions make the area that much more at-
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,,.tractive to prospective black entrants but often fail to alleviate the
fears of potential white entrants.54 Despite years of intense effort,
Molotch found that such activities made little impact on the degree of
racial change experienced in the South Shore area of Chicago.

The Schouland Neighborhood Change

The research on just what role schools play in the process of neigh-
borhood change is sketchy but suggestive. A study made in Milwaukee
shows that in interracial neighborhoods the proportion of black
students in the school is consistently higher than the proportion of
black residents in the neighborhood served by the school.55 And
schools, like double beds, enforce a certain intimacy. One can ignore a
neighbor down the street;56 it is harder to ignore someone sitting-next"
to you in the classroom. The school, moreover, is a social institution
that serves as the central focal point for much community interaction.
just as social relationships formed in school are carried back to the
neighborhood. 57

Parent.. students, and schools may or inay not be ready for such in-
teraction. To the extent that the school is unprepared and fearful of
racial change. it can become a focus of discontent. And the schools
are, indeed, often unprepared for, and fearful of, racial change. A
study of riots and disruptions in public schools indicates that such dis-
ruptions are most likely to occur in a school where the minority popu-
lation is from 6 percent to 25 percent of the total enrollment and the
faculty is not integrated-precisely the situation found in most urban
schools as the neighborhoods they serve begin the process of racial
transition.58

Because of these problems, most studies of changing neighborhoods
emphasize that parents with children they intend to enroll in public
schools are particularly reluctant to purchase a home in such neigh-
borhoods. Eleanor Wolf and Charles Lebeaux note that the typical
middle-class neighborhood undergoing racial change will retain users
of parochial schools and older people without children, but no :those
intending to use the public schools.59 When Washington. D.C.,
desegregated its schools, real estate brokers were constantly telephon-
ing the school board to find out which school would serve a given
neighborhood.' 0 In a study of Baltimore and Atlanta, Charles Clot-
felter found that school desegregation led to a decrease in white fami-
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lies living in racially mixed neighborhoods. He estimated a loss ut
from 2 to 3 percent of whites under fourteen in such areas for every
decrease of 10 percent in the proportion of white students within the
neighborhood school. 6' Chester Rapkin and William Grigsby found
that white purchasers in racially mixed areas in Philadelphia were
disproportionately Catholic. that there were numerous parochial
schools in the area, and that few blacks were Catholic. 62 It seems rea-
sonable to conclude, at least tentatively, that the reluctance of whites
to purchase homes in racially mixed neighborhoods is increased b)' the
presence of desegregated schools with which potential entrants may
have had no previous experience (and which they may expect will re-
segregate). Such behavior, of course, acts as a self-fulfilling prophecy.

A number of researchers have noted that the presence of rental
units tends to retard racial transition. 63 For one thing, many rental
units will not admit families with children.64 Because such policies
keep black (and white) children out of the public schools in these
areas, and bring in whites who are neither affected by what is happen-
ing in the schools nor called upon to make the degree of commitment
involved in buying a house, they retard neighborhood racial transit.
tion. Clotfelter's study of Atlanta indicated that mere proximity to a
black neighborhood lowered housing prices, but increased the amount
of rent charged tenants. 6 , He also found that housing prices fell in
tracts where high schools experience greater desegregation. Thus,
school and neighborhood have a reciprocal relationship, with the
school seemingly more sensitive to racial transition.6 6 To consider
what is happening to the racial makeup of the urban school, outside
the context of the racial makeup of its attendance area and the chang-
ing racial proportions of the entire school district, is to risk serious
misunderstanding.

It is in this framework that any consideration of the "tipping point"
controversy might.most profitably take place. Various authors, in-
cluding myself, have referred to a point where white departures ac-
celerate or at least become irreversible,, leading shortly to: a
neighborhood or school becoming all black.67 Wolf has pointed out
that this concept was accepted without challenge in the Detroit
desegregation case, and references to it can be found in other court
cases." As we shall see, however, while there are occasional surges of
white departure in individual schools in changing neighborhoods, the



484

Desegregation and Rcstgregation 23

more general phenomenon seems to be a relatively constant pattern of
black entrance combined with white departure or nonentrance.6 9

Schools do not "tip" by themselves. They resegregate because there is a
growing black population being steered by a dual housing market to
transitional neighborhoods that white buyers are avoiding because
they anticipate that the neighborhoods and the schools that serve them
will shortly be resegregating. The schools that are desegregated out-
side the context of the changing neighborhood are, however, an en-
tirely different case. with their own dynamics. These will be explored
later in this chapter. Thus it now seems to me that "tipping" is not a
particularly useful concept to use in describing the changing racial
proportions of schools, whether or not they are neighborhood schools,
because it ignores the contexts within which resegregation takes place
and tends to imply that there is no such thing as stable integration-
which is not true.

How the process of racial transition proceeds in individual schools
located in changing neighborhoods can be seen in Table 1-1, which
shows the effect on enrollment in eighteen Mlwaukee elementary
schools. Each of the schools either (a) had between 20 and 80 percent
minority enrollment in the fall of 1969 or, (b) although below 20 per-
'' minnrir'- enrollment in 1969, had reached at least 30 percent

minority enrollment by the fall of 1975 and wab prdoninar tly .:ck
in its minority composition. The latter requirement led to the omis-
sion of four schools that were predominantly Hispanic.70 The table is
arranged so that year-to-year changes in minority and white (other)
enrollment are shown for each year, as well as the year-to-year change
in total enrollment. Enrollments affected by boundary or grade-level
changes are also noted.

An examination of the pattern of change in these eighteen elemen-
tary schools reveals occasional surges of white outflow.71 The overall
pattern, however, is one of relatively steady. seemingly inexorable
change. Throughout these years, while the white enrollment of the
Milwaukee public school system was declining, the black enrollment
was growing.72 Since the system was in no way intervening to bring
racial stability to these or any other schools, it was these schools,
located generally around the outer edges of the black ghetto, into
which the growing black population moved and from which the
shrinking white population withdrew.73
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Understanding changes in the racial composition of secondary.
schools serving racially mixed attendance areas is somewhat com-
plicated by the fact that open enrollment is extensively used at this
level, with many students leaving their home neighborhoods to attend
schools more attractive to them. 74 Table 1-2 illustrates the impact of
open enrollment. Most elementary children who participate in open
enrollment travel only short distances. 75 Thus these moves generally
have relatively little racial impact, as Table 1-2 illustrates.

The moves made by secondary students, on the other hand, have
strong racial impact. Actually there are two effects, heading in
somewhat opposite directions. Minority students leave heavily minori-
ty schools and attend more racially balanced schools; white students
also leave heavily minority schools in large numbers for schools with a
higher proportion of white students. 76 Thus schools like Wright Junior
High (located along a convenient bus line) and Riverside High
(located east of the black inner city) receive substantial numbers of
transfers. In the case of Riverside, there were so many black transfers
that the school board froze further transfers, fearing the school would
become all black.

Table 1-3 provides information on secondary schools similar to that
provided on elementary schools in Table 1-1. Here, too, despite the
complications of open enrollment and disproportionate minority
dropout in the higher grades, the overall pattern is one of steady white
withdrawal (or nonentrance), and partial black replacement. In these
schools, as in the system as a whole, the level of downturn in white
enrollment is greater than the increase in minority enrollment; hence,
total enrollment is generally decreasing.-

Social-Clas Letels and Neighborhood Change

One additional variable that may be closely related to white flight is
the social-class level of the white population in the changing
neighborhood. In her study of the Russel Woods section of Detroit,
Wolf reports that the moving order of white households was markedly
affected by family income, with the more prosperous families moving
first. Racial attitudes were irrelevant.27 According to the Bureau of
the Census, whites moving from the central city to suburbs in the same
metropolitan area had average incomes of $15,532; whites moving
from one part of the city to another had an average income of
$12,362.78 Indeed, it can be observed that the disorders that have
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sometimes accompanied court-ordered busing seem to be concentra-
ted in working.class and lower.class areas, perhaps because the people
in these areas, unlike the middle class, cannot easily afford to move.

As a check to see whether the Milwaukee experience was influenced
by white social-class level, the eighteen elementary schools that appear
in Table 1.1 were divided into two groups. One group of nine schools
served attendance areas where mean annual income, based on 1970
census data, was estimated to be below S10.000. The other group of
nine, schools served areas where the estimated mean family income was
above S10.000. The average decrease in percentage of white attend.
dance .t the poorer schools (1968-1975) was 31.9 percentage points.
In the wealthier areas, it was 46A percentage points.79 Taeuber and
Taeuber found that "invading" blacks are often of higher
socioeconomic status than the white residents they replace, and the
whites leaving tend to be of higher socioeconomic status than those left
behind.") Perhaps. then, the wealthier areas of Milwaukee were more
attractive to upwardly mobile blacks seeking better homes and
schools and were also inhabited by whites more able to move if
threatened by racial change in their schools and neighborhoods.

Taken as a whole, the research indicates rather strongly that. so
long as in-migration and natural increase provide a growing minority
population, it is most unlikely that the process of school "desegrega-
tion" in changing neighborhoods around the fringes of the inner city
will be anything but a temporary situation between the time when a
school is largely white and a time when it is largely black. Without
government intervention to provide a stable level of integration in the
schools, and simultaneously to provide adequate, safe, and desirable
living opportunities for minority citizens in areas other than those
immediately surrounding the inner city, the process of resegregation
cannot but continue. In some cases, such as Inglewood. this process
has passed the boundary of the central city and is continuing on into
the suburbs.

SCHOOL I)ESEGREGATION BY GOVERNMENTAL ACTION

The second broad category of school desegregation situation occurs
when either the courts, or the local school board, or the executive
branch of the federal -'r state government intervenes to bring about
the desegregation of previously segregatwd schools. In the South, this



491

Desegregation and Resegregation 31

has occasionally meant changing from a dual to a unitary, but still
neighborhood. school system, particularly in small towns. In most
southern towns of any size, however, as in most northern areas,
segregated neighborhoods are large enough so that students must be
transported if school desegregation is to be accomplished.

White flight may or may not occur in such situations. 81 White
Plains, New York, began busing students to desegregate its schools in
1964, and there was a six-year follow-up study in 1970. White students
were doing as well or better academically than before integration,
black students were doing better, and there had been no white
flight.82 Pasadena. California, on the other hand, recently completed
a four-year follow-up study of their experience with school desegrega-
tion. There was a significant drop in the achievement levels of students
throughout the district, and white enrollment declined precipitously.
from 18,000 in 1969 to 11.000 in 1973.83 While much of this wide var-
iation in the consequences of school desegregation may be attributable
to the particular characteristics of individual cities and school
districts, as well as to the differences in methods of collecting data and
in interpretations of the data, there are some general patterns.

School Racial Proportion and .tinorily Social Class

A review of the research on white enrollment loss following school
desegregation brought about through government intervention sug-
gests that, when it occurs, the two most important factors may be the
proportion of minority students involved in desegregation and their
social class. Studies dating back to the period immediately after the
Broun decision in 1954 indicate that resistance to desegregation is
closely related to the proportion of black students in the schools.8 Just
as resistance to school desegregation seems to mount as the proportion
of black students increases, so apparently does the likelihood of some
white withdrawal. James Bosco and Stanley Robin report an addi-
tional decline of less than 1 percent in white enrollment after busing
began in the Kalamazoo, Michigan, school system, where the enroll-
ment was 18 percent black, but there was an additional decline of 4.7
percent in the white enrollment in the Pontiac, Michigan, school
system, where the enrollment was 38 percent black.85 Clotfelter found
a similar relationship between proportion of black students and white
flight in Mississippi, with particularly heavy flight from schools where
there was a majority of black students.8 6 Lord mentions a situation in

93-458 0 - 82 - 32
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Nashville in which the number of whites in one school declined from
560 to 268 when students were bused to an inner-city school that had a
black enrollment of 40 percent: the white decline in a similar school
was only 15 percent when students were to he bused to a school where
tle black c.nrollin'nt was only 20 percent.,' (One additional factor
must, however, be noted: the former students were to be bused
throughout the high school years, while the latter were to be bused on-
Iv for one ,'car.) In a major research project undertaken in Florida by
Nlidical (il. and others, white withdrawal to private schools in-
,r.ascd '6.,cn the proportion of black students passed a 30 percent
"threshold." There was also a close connection to white family
income."S

The impact on white withdrawal of the proportion of black students
may come as much from the difference in social.class level between the
black and white students as from the proportion itself. Memphis.
Tennessce, and Jackson, Mississippi, for instance, are often cited as
particularly striking examples of white withdrawal from desegregated
schooling. Farley reports that shortly after the busing order, white en.
rollment in the public schools of Memphis fell by twenty thousand
while the number in private schools rose by fourteen thousand. 9 The
New York Times reported that Memphis lost 46 percent of its white
public school students between 1970 and 1973.90 Indeed, Thomas
Petiigrew and Robert Green argue that Coleman's conclusions on
white flight would not have come out as they did were it not for the
atypical results from Memphis (and from Atlanta. which has already
been discussed).41 What is striking about white withdrawal from
public schools in .Memphis is that it occurred in a situation where the
black school population was both large (54 percent in 1968) and un-
usually poor. According to 1970 census data, 35.7 percent of black
families in Memphis were below the poverty line, compared with 5.7
percent of nonblack families.92 Owen Thornberry reported that one
estimate showed Memphis ranking second among major cities of the
nation in poverty, with 80 percent of this poverty in the black ghetto.9"

A similar example of a largc and markedly poor black population
leading to white withdrawal can be found in Jackson. Egerton re.
ported that the Jackson school system, which was 55 percent white be-
fore nidyear desegregation, lost nine thousand whites and dropped to
40 percent white upon desegregation and to 36 percent white the fol-
lowing year. 94 According to Time, half of all white pupils in Jackson
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now attend private schools. 95 The combination of a high proportion of
black students and extreme poverty is as striking in Jackson as it is in
Memphis. According to recent census data, 27.3 percent of blacks in
Jackson are high school graduates, compared to 77.5 percent of non-
blacks and 40.3 percent of the black families are below the poverty
line compared to 6.3 percent of nonblack families. 96 The median an-
nual income of black families in Jackson in 1970 was $4,546. Richard
Morrill cites Jackson as having the lowest proportion of median black
family income to median-white family income in the country.97

Thus, rightly or wrongly, parents seem to perceive a desegregated
school as undesirable if it is both heavily minority and poor. Unless
there is strong evidence to the contrary, white or middle-class with-
drawal may follow as a result of such perceptions. Conversely, it
should not be surprising that no white withdrawal is reported in
Howard Ravis's account of a community with a 20 percent black pop-
ulation and lacking extremes of wealth or poverty. Here the school sys-
tem combined integration with some educational improvements and
made a smooth and successful transition to integrated schools. 98

Social Class of White Students

Just as the social-class level of minority students involved in school
integration may be important in determining whether there is racial
instability, so may the social-class level of the white students. This may
be true partly because of the class prejudices and values already dis-
cussed, and also partly because wealthier parents are more able to
bear whatever costs might be involved in avoiding desegregated educa-
tional settings, whether these be the costs of moving or of private
schooling.

Most reports on the use of private schooling deal with the South. A
Time article has noted that half of the white pupils of Jackson, Missis-
sippi, attend private schools, compared with a sixth of the white chil-
dren of Charlotte, North Carolina. Private school attendance is also
heavy in Memphis. 99 Family income seems to be a key factor in this use
of private schooling. Lord, in a study of white flight to private school-
ing in the Gharlotte-Mecklenburg school district, found that income
alone explained 54 percent of the variation in the rate of white aban-
donment of the public schools after integration. He reports ihat'thir-
teen new private schools have opened there since the 1969 desegrega-
tion order.100 In their careful study of parents who withdrew their
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children from public schooling in Florida after school desegregation.
Everett Cataldo and his associates found that rejection rates for white
students assigned to schools with an enrollment that was more than 30
percent black were 4 percent for low.income students. 7 percent for
middle-income students, and 17 percent for high-income students.101

It is important to note that, while such losses may not represent a very
high percentage of the public school population (3.6 percent overall),
they do deprive the public schools of a disproportionate number of
students from the more affluent part of the community.

The data would suggest. then, that several variables may be signifi-
cantly related to whether or how much white withdrawal might be ex-
pected if there is governmental intervention to desegregate formerly
segregated public schools. These variables would include the propor-
tion and social-class level of minority students, the social-class level of
white students, and the cost and availability of alternative schooling.

A NATIONAL SURVEY

How common is school racial instability nationally? This is a diffi.
cult question to answer. Because of boundary changes. gradc.level
changes, and student assignment changes associated with opening new
buildings. only someone fully acquainted with the schools in a given
district can really tell if a particular school is actually the "same"
school from one year to the next. As a result, most research reports
deal with either case studies of the schools in one locality, or national
data by district rather than by individual school.

Despite the difficulties involved, however, there is really no way to
understand what is happening in a school district without looking at
what is happening in individual schools. It is at the level of the indi-
vidual school that desegregation affects a given youngster, black or
white. That is why it-seems worth the effort, despite the problems. to
attempt a national investigation of school racial stability (and in-
stability).

It, 1968 the U.S. Department of Health, Education, and Welfare
conducted a survey of the racial proportions in all school districts in
the United States with 3,000 or more students, with a sampling of dis-
tricts with fewer than 3,000 students.t 02 This material was published
in 1970 and listed, district by district and school by school, the racial
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breakdowns of an estimated 43.9 percent of the nation's school dis-
tricts enrolling an estimated 90.8 percent of elementary and secondary
school students.103 The result was a large volume containing some
1,700 pages of fine print. By taking every tenth page (beginning with a
page selected by using the first number appearing in a random num-
ber table), a sampling of 7.504 schools in 46 states was obtained.10 4

-An initial analysis of these schools made it immediately apparent
that, at least as of 1968, there were few racially mixed schools to study.
My objective was to follow up schools with at least a 30 percent but no
more than a 70 percent minority enrollment. Only 535 schools. 7.1
percent of the sampling, met this criterion.

The next step was to consult more recent government data,
gatered in the fall of 1972,105 in order to determine what had hap-
pened to the 535 schools over a four-year interval. This was done, al-
though a total of 190 schools could not be followed up for one reason

,---- or another. There were 95 schools that were not listed at all in the
1972 report, either because they were in small districts not in the 1972
sample or because they had apparently been either closed or'renamed:
another 66 schools had changed grades significantly (more than one
grade level had been added or deleted, not counting changes at the
kindergarten or preschool level); 29 more appeared to be special edu.
cation schools of one kind or another. These latter almost always draw
their students on a district-wide basis.

The remaining 345 schools, which at least appeared to be structur-
-ally unchanged from 1968 to 1972, comprised 4.6 percent of the orig-
inal sampling of 7,504 schools. Of these schools, 190 had a minority
enrolUlment that was predominantly'black, 151 had a minority enroll-
ment predominantly Hispanic, and 4 had a minority enrollment pre-
dominantly Oriental. Omitting the schools with the Oriental minor-
ity.106 Table 1-4 shows the extent of change in the racial composition
of the student population between 1968 and 1972. An examination of
the table indicates that schools with predominantly black enrollments
were more likely both to have a decrease in minority enrollment (even
if small) and to resegregate beyond the 70 percent level than schools

.white the predominant minority was Hispanic. Many of the former
.4,_-cases, as will be shown, involved governmental action, which appears

to be more common in schools where the predominant minority group
is black. The latter cases perhaps reflect the tendency of schools with a
predominantly black enrollment to resegregate more quickly. Overall,
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'rablc 1.4

Change frrjm 1968 to 1972 in proportion of minority enrollment in selected schools in
relation uif predominant minority groups

Predomint, nitnritv group

(Chillv,' II irnr l),tlul if R L% t - I h111llic - Total

111lll111 IM 4iflirl litli Ull Nu lorr r i%'t ent .Nu mber Pe'rt Vil~l nulnhrr

L ,creaw 65 34.2 24 15.9 89

Inrea;,'. but still wiihin 77 40. 107 70.9 184
30 p)trC'nt i o 70 pricti l

Incre-,., beons, 70 percent 48 2.3 20 13.2 68

I, 0 100.0 151 100.0 , 341

schools in which black enrollments increased from 1968 to 1972 had
an average increase of 16.7 percentage points (standard deviation =
14.2). On the other hand, schools where the predominant minority
group was Hispanic and where there was an increase in minority en-
rollment ,veragird 10.3 perct'nt change (standard deviation = 7.0)
over the four-.year period. Average decreases were 7.0 and 8.7 percent
for black and Hispanic schools, respectively. The most common situa-
tion in these desegregated schools seems to be one of relatively gradual
but steady resegregation.,

Is rapid resegregation more likely in large school systems? When the
data on schools with predominantly black minority enrollments are
broken down by district size, the results are as shown in Table 1-5.
These results suggest that there are large numbers of racially mixed
schools in small school districts, and many of them seem quite stable:
conversely, racially mixed schools in larger districts seem more un.
stable. These results are consistent with the view that the lIrge and ex-
panding inner-city ghettos in many of these larger school districts are
a major factor in resegregating schools serving the areas horderiig the
inner city.

The problem remains, of course, that these data can be only sugges.



497

Desegregation and Resegregation 37

Table 1-5

Change from 1968 to 1972 in proportion of minority enrollment in selected schools in
relation to school districtt enrollment

School district enrollment

Below 25.000 to Above

Change in proportion of 25.000 100.000 100.000 Total
mintirity enrollment Number Perctnt Number Perccnt Number Percent number

I).crease 46 44.7 16 27.1 3 10.7 65
Increase uf 8 percent 34 33.0 11 18.6 7 25.0 52

or lem.

It reai .id mure thin 23 22.3 32 54.2 18 64.3 73

l'otal 103 100.0 59 99.9 28 100.0 190 .

.r,,,: X2 = 27.23. df = 4. p<.001

tive. Without information from individual school districts, one cannot
really be sure what is happening in any of these schools. After review-
ing the data, the decision was made to seek further information on the
117 schools in 58 school districts that had 8 percentage points or less of
increase in minority enrollment between 1968 and 1972. Letters were
written to the superintendents of these districts asking for information
on each of the 117 schools. This group was chosen because there is am-
ple evidence in the studies cited earlier to explain racial instability. It
is stability that is interesting, and it seemed that a superintendent
would be more likely to answer a letter asking for an explanation of
how one or more schools was avoiding resegregation than one asking
why a given school became significantly more segregated, given the
possible legal implications of the latter question, no matter hiow in-
nocently asked.

After a first request for information and a follow-up letter to those
who did not initially reply, responses with information about 73 of
these schools were received from 40 of the 58 school districts. While
the quality and quantity of information provided about each school
varied widely, analysis of the responses seemed to indicate that the 'ma.
jority of the schools fell into one of three groups.
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The first group consisted of twcntv-one schools (in seventeen dis-
tricts) where the relatively stable racial balance could be explained by
some outside event, either initiated b) the school system or somehow
i:-pin..ing on the schooll attendance areas. In sixteen of these schools
(thirteen districts) the attendance area was changed. busing was used.
or there was some other action by the school system. One of these
schools has since been closed. Thirteen of these schools furnished in.
formation on their current racial proportions: seven experienced a de-
crease in minority enrollment between 1972 and 1975, two remained
the sanic, and four increawcd.

In five additional schools (five districts) some event for which the
school district was not responsible explained the drop in minority en.
rollment between 1968 and 1972. One school served a neighborhood
where much of the housing used by blacks was demolished, and the
proportion of black students in this school has continued to decrease.
Another area ,xperienced a black exodus where existing housing was
demolished and new housing was located beyond the school's attend-
ance area. In this instance both black and white populations are
dropping. with the proportions remaining stable. The general student
population at a third school also declined, with a disproportionate de.
dine in black students, because of industrial expansion. This school
will eventually be closed. Finally, there are two schools in districts that
are approximately sixty miles from a rapidly expanding southwestern
city that are experiencing an influx of new white residents, and the
proportion of black students in these schools continues to drop.

The second major group consisted of six elementary schools and a
high school located in low socioeconomic areas of five major cities.
One of the elementary schools has since closed. The remaining five
schools have averaged 12 percentage points of increase in minority en.
rollment over the 1971-1975 period; the high school increased 4 per-
centage points. The two most stable elementary schools (2 and 4 per.
centage points of change) serve attendance areas that include white
ethnic neighborhoods very resistant to racial (or ethnic) change. In each of
the seven cases both white and minority students are notably poor.

The third group contained eighteen schools (thirteen school dis.
tricts) located in stable rural areas or small towns. Many of the
schools, which appear to be the only ones at a particular grade level in
the district. are quite stable. Of the fourteen schools for which 1975
racial data were reported. six increased an average of 4 percentage
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points in minority enrollment, and eight decreased an average of 9
percentage points. The superintendents mentioned such factors as
many younger black families moving to the cities and whites moving in
from surrounding areas, a formerly black school district being an-
nexed, and the impact of public housing. One school, because it was
small, rural, and isolated from the rest of the district, did not benefit
as much as other schools in the district from white movement out of a
nearby metropolitan area.

Finally, there were twenty-seven schools (in twelve districts) that did
not seem to fit any of the categories. In three of these schools all or a
significant part of the student population is in special education pro-
grams and comes from throughout the district. Another of the schools
serves an upper-middle-class urban renewal area where both black
and white residents are well off financially. Despite this fact, the
school enrollment has increased from 50 percent minority in 1972 to
65 percent in 1975. The minority enrollments at two schools near a
major metropolitan area have remained at approximately 53 percent
from 1968 through 1975. In this case the superintendent reports that
this is a settled, older area with limited housing available and the
number of pupils (black and white) declining steadily. Information
provided about the remaining seventeen schools in five major metro-
politan areas and four schools in two smaller districts was so sketchy
that their situations were difficult to analyze. Nine of these schools are
in a district where there is extensive busing to achieve racial balance,
but the schools themselves are not involved in the busing: six of the
nine show an increase in white enrollment.

Taken as a group, all of these schools illustrate once again the close
relationship between racial stability in schools and underlying demo.
graphic trends in the school attendance area. Because the situation in
the schools can itself influence demographic trends, the direction of
causality is difficult to specify. Evidence does at least suggest, however,
that such phenomena as white ethnic concentrations resistant to
neighborhood change, stable small-town populations, or growing
,0 14- -tt.cted by econornc n,.oortunities or attractive
living situations provide the natural foundation for stable school inte-
gration. This contrasts, of course, with the typical metropolitan situa-
tion where a growing black population is being steered by a dual hous-
ing market into neighborhoods bordering the inner city, so -that
neighborhood after neighborhood "turns" from white to black -a sit-
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uation so c,"mn..on that it seems to have formed the public image of
the desegregated school as being an essentially unstable phenomenon.
T' number of stably integrated schools in small towns and other
more favorable situations seems to have made much less impression on
the public consciousness.

DESEGREGATION AND INTEGRATION

To what extent is the racially mixed school truly integrated? Are the
students merely physically copresent. or are they' relating to one an-
other in an environment of mutual understanding and respect? The
relationship of the answers to these questions to white withdrawal has
not. so far as I know. been formally investigated. Yet this aspect of de-
segregated schooling seems to me to be at the heart of the whole issue.

Anyone who has spent any time in racially mixed schools, especially
high schools, knows that students can be as distant from each other as
if they were on separate planets. Blacks sit in one part of the cafeteria,
and whites in another; the same is true in classrooms, and at assem.
blies and athletic events. Some social events mav even be held sepa.
rarely. Indeed. there is evidence that school desegregation may actu.
all' increase feelings of racial identity and separateness.' 0 7 Petroni,
lliisch, and Petroni conducted extensive interviews with students at a
desegregated high school and found few reports of significant cross.
racial friendship and understanding.' 08 And in a study of three
Florida secondary schools immediately after desegregation, Irwin
Silverman and .Marvin Shaw found that 95 percent of the communica.
tion being carried on as students left the school was white with white or
black with black. 109 Robert Wolf and Rita Simon concluded that,
after seven years of busing in one community, cross-racial friendship
had not substantially increased.110 Vhen this was pointed out to the
faculty of one of the elementary schools in the study (a school known
for its open. "informal" approach). the faculty unanimously agreed
that nothing had ever been done in the school to enhance the develop.
ment of interracial understanding. friendship, or communication.

A similar situation (this time where white students were in the
minority) is described by Schafft, who found the white children in a
largely black school avoiding after.schcl sports. the bathrooms, and
the corridors and using their homes rather than the school as the focus
of their play activities. I II The attitude of the faculty was expressed by
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one of the most competent and well-liked teachers in the school: "If I
am to teach. I cannot handle social problems as well."

This seems to be the attitude of American education generally.
While a number of studies have investigated interracial attitudes in
desegregated schools,1 2 the literature is almost devoid of reports
about programs that structure the school so that interracial coopera-
tion and understanding are fostered."13 Yet it should be obvious that
schools were never organized with a view to helping people understand
each other, and there is no evidence that bringing in students from
different racial, class, and neighborhood backgrounds will automati-
cally lead to understanding, appreciation, and friendship.

Perhaps the best analyses of the problems of desegregated versus in-
tegrated education are those of Jane Mercer,114 who has obviously
spent much time in racially mixed schools and has done some excellent
research on the relationship between interracial friendship, self-
esteem, and academic accomplishment. Even though her writings pro-
vide excellent descriptions and analyses, however, there is relatively
little in them that could serve as a blueprint for the school administra-
tor who is trying to decide what to do tomorrow in order to overcome
the racial, class, and cultural gulf that is so frequently a part of racial-
ly mixed education. 15 There is a gap here that, in my judgment, may
be the key not only to the control of white flight but to the survival of
national commitment to school integration.

IN CONCLUSION

The issue of white withdrawal from desegregated schools is an un-
usually complex one, and the research to date has not been equal to
the task of fully explaining all that is involved. Trying to understand
this complicated phenomenon is much like trying to put together a
giant, confusing jigsaw puzzle with many of the pieces missing. For
almost every pattern there seepis to be a contrary instance. The re-
search that has been done, like this chapter, contains many gaps in the
data presented, many unanswered questions, and many unverified
assumptions. The following tentative conclusions do, nonetheless,
seem justified.

1. White withdrawal from desegregated schools may or may not oc-
cur. Some schools maintain a high level of integration for years,!
some change slowly, and some resegregate very rapidly. Others
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may experience some white withdrawal followed by sta'."litv. or
even by white reentrance.

2. Racially mixed schools located in areas bordering the i.ner city
present some markedly different patterns of resegregat::n from
schools located in school districts that have experienced -istrict-
wide desegregation. It is important not to extrapolate .:.om the
one situation to the other.

3. In situations where there has been no governmental action to
bring about desegregation, white withdrawal seems to be linked
more than anything else to the underlying dcmozraph.c conse-
quences of increased minority population growth. Th,'s growth
takes place primarily in neighborhoods located on the edz., of the
inner city, as area after area "turns" from white to black. The
schools "turn" more quickly than the area generally. and they
play a-sign.ificant role in making this process relativeiv ra:id and
generally irreversible. Stable school integration seems :o be a
necessary, if not sufficient, precondition for stable neighborhood
integration.

,. Decisions on wh.'.re to purchase a home or whe-e zo ie. one's
children to school are made. not only on the basis of the present
situation, but on estimates of what is likely to happen in the
future. The belief that presently integrated schools and neigh-
borhoods will shortly resegregate is a major barrier to at::acting
whites to integrated settings.

5. Little formal research has been done on the mocivations behind
white withdrawal from desegregated schooling. Worries about
the quality of education, student safety, and social status differ-
ences may be among the chief causes. To the extent tha: this is
true it could be expected that, other things being equal. school
integration would more likely be stable and successful when com-
bined with programs of educational improvement, in .ettings
where concerns about safety are adequately met, and when pro.
grams of which parents can be proud are featured.

6. School desegregation ordinarily creates situations that have the
potential for both racial and class conflict. The degree cf white
withdrawal to be expected when there is governmental in:erven-
tion to desegregate schools may vary depending on the proportion
of minority students who are being assigned to a given school and
the social-class gap between minority and white students.
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7. White withdrawal from desegregated schooling has widely vary-
ing costs in different settings. Moving to a nearby segregated
suburb, moving outside a county school district, attending a
parochial school, attending a private school, transferring to a
segregated public school within the same system, or leaving town
are examples of options that may or may not be present in any
given situation. Each of these options, if available, will have dif-
ferent costs for different families, just as families will have vary-
ing abilities to meet those costs. So long as school desegregation is
feared (or experienced) as painful, threatening, or undesirable, it
can be expected that the number of families fleeing the desegre-
gated school will be proportionate to the cost of alternatives and
the family's ability to pay those costs.

8. Although there is a certain degree of racial mixing in many pub-
lic schools, there may also be a notable lack of cross-racial friend.
ship, understanding, and acceptance. Most of the superintend-
ents who replied to the request for information on racial relations
in the survey reported above answered that the racial situation
was "calm," or that there were very few "incidents," Few made
any claim that they had attained anything like genuine commu-
nity; nor was there much indication that extensive efforts were
being made toward this end.

AND FOR THE FUTURE

Given the incomplete nature of research on white withdrawal from
desegregated schooling, policy implications are perhaps better stated
as personal opinion rather than as "proven" by the research that has
bcen reviewed in this chapter. The suggestions below are so offered.

1. There is serious need for a thorough, national study of white
flight. Scattered case studies and sketchy national data are not
enough. Unless the public schools of this country are going to
continue to contribute heavily to the development of two
societies, one white and one black with neither understanding nor
trusting th(other, white withdrawal from desegregated schooling
needs to be better understood- and avoided. It is significant that
the references cited in this paper are from journals of law, politi-
cal science, economics, education, geography, sociology, psy-
chology, and urban affairs. Any such study would have to be a
significantly interdisciplinary effort.
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2. While it may be true that government intervention to desegregate
schools has in some instances precipitated white withdrawal, it is
equally true that the lack of any positive government intervention
in the so-called "changing neighborhoods" surrounding the inner
city has been responsible for continuous and continuing resegre.
gation. It would be helpful. in discussing problems of school de-
segregation in major metropolitan areas, to separate the discus-
sion of what to do about inner-city schools from the special
problems of resegregating schools on the fringes of the ghetto. If
the steady growth of the ghetto is to be arrested, it must be done
in the fringe areas. A comprehensive approach to fostering
racially stable and integrated neighborhoods and schools would
;o far toward removing the present connection in the minds of
many Americans between school desegregation and eventual
resegregation.

3. Finally, there is a great need to emphasize the quality of school
integration, and to develop and communicate practical ap.
proaches to' overcome cultural and class barriers between the
races. The available evidence does not suggest that, if one can
just get black and white students into the same school building.
the rest will take care of itself. It will not. School integration
worthy of the name will only come about as the result of con-
scious, deliberate effort.
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The "White Flight" Controversy

DIANE RAVITCH

T the spring of 1975, James Coleman released the "preliminary
results" of a new study concluding that school desegregation con-
tributed to "white flight" from big cities and was fostering re-
segregation of urban districts. On the basis of his findings, Coleman
maintained that whites were leaving both large and middle-sized
cities with high proportions of blacks, and specifically that whites
in big cities were fleeing integration, while whites in middle-sized
cities were "not moving any faster from rapidly integrating cities
than from others." In short, according to Coleman, "the flight from
integration appears to be principally a large-city phenomenon."

In the most controversial passage of his study, Coleman argued:

The extremely strong reactions of individual whites in moving their
children out of large districts engaged in massive and rapid desegrega-
tion suggest that in the long run the policies that have been pursue I
will defeat the purpose of increasing overall contact among races i,
schools .... Thus a major policy implication of this analysis is that
in an area such as school desegregation, which has important conse-
quences for individuals and in which individuals retain control of some
actions that can in the end defeat the policy, the courts are probably
the worst instrument of social policy.

Coleman's study provoked bitter attacks from proponents of
activist desegregation policies, such as Roy Wilkins and Kenneth
Clark, not only because his findings were inimical to their cause,
but because his "defection" seemed especially traitorous. After all,
he had been the principal author of the Equal Educational Oppor-
tunity Survey (known as the Coleman Report), which had been
authorized by Congress as part of the Civil Rights Act of 1964 and
had served, since its publication in 1966, as the chief evidence of
the beneficial effects of school desegregation. Coleman had also
taken an outspoken public role as a leading scholarly advocate of
school desegregation.
, Coleman presented his paper (co-authored by Sara Kelly and

John Moore of the Urban Institute) at a meeting of the American
'Educational Research Association on April 2, 1975, but it was not
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reported in The New York Times until June 7, 1975. (Some of
Colemans adversaries later attacked him for carrying his views to
the press, but the delay in reporting the story indicates that he did
not initiate the media attention.) Then, on July 11, 1975, Robert
leinhold of The New York Times reported that the 20 central.city

districts in Coleman's study had not undergone court-ordered bus-
ing, and Coleman admitted that his views "went somewhat beyond
the data." He acknowledged that he had not studied de effects of
busi,.g, since the cities under scrutiny had not been subject to court
order, and he conceded that he had been "quite wrong" to have
called the integration "massive" where it had occurred. But he
nonetheless defended the overall implication of his work and con-
tinued to inaintatii that court-imposed desegregation exacerbated
the rate of "white flight."

Mobilized by Coleman's well-publicized statements, scholars com-
mitted to desegregation lost no time in taking issue with his find-
ings. On August 15, 1975, a "Symposium on School Desegregation
and White Flight" was convened, funded by the National Institute
of Education, co.sponsored by the Catholic University Center for
National Policy Review and the Notre Dame Center for Civil
Rights, and hosted by the Brookings Institution. Though Coleman
was a participant, the papers that emerged from the symposium
consisted entirely of rebuttals of his position. Later, Gregg Jackson,
of the United States Commission on Civil Rights, criticized both
Coleman's data and his methodology in two articles, a technical
version in Ed.-wtiioeld Rescarcher (November 1975) and a popular
version in Phi Delta Kappan (December 1975). Coleman's claim
that desegregation accelerated "white flight" was vigorously de-
nounced by Robert Green, of Michigan State University, and
Thomas Pettigrew, of Harvard University, first at a press confer-
ence called by the NAACP, and then in jointly written articles in
Phi Delta Kappan (February 1976) and in Harvard Educational
Review (February 1976). Green and Pettigrew charged that Cole-
man had been selective in his choice of school districts and that
their own reanalysis of districts with more than 75,000 pupils re-
vealed no correlation between the degree of desegregation and the
rate of "white flight."

There were three major criticisms of Coleman's study: that his
conclusions were invalid because he did not look at enough districts
and because the districts he did examine had not undergone court-
ordered desegregation; that "white flight" from central cities is a
long-term phenomenon predating school desegregation; and that
desegregation does not cause "white flight" since the same level of
"white ight" can be observed in big cities whether or not they have
enacted desegregation plans. The policy implication of these criti-
cisms is that framers of desegregation plans need not be concerned
about the impact of "white flight," because desegregation does not
cause greater numbers of whites to leave than would have left
any'yay. Green and Pettigrew state this directly:
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While e.\tcnsi,. c chuol dcscgrc-z_,1cn nn'ty hasten the white flight pheno-
menon, particularly in the largest nonmetropolitan districts in the
South. the effect, if it obtains at all, may only be temporarily during
the first \-ear of desegregation, and then only for those families which
l;.ive ii-ead% rin.: jja:. k ino e.

T it counterargument against Coleman was strengthened during
the summer of 1975 by another new study of the effects of

dect-gre-ation on "white flight,' written by Christine Rossell. an
aw-i,,.ut profes,;or of po!1tical science at Boston Universit". Her
paper. presented to the American Political Science Association in
September 1975 and published in Political Science Quarterly
(Witer 1975'i, sought to establish definitively that school desegre-
gation causes "little or no significant white flight, even when it is
court ordered and implemented in large cities." Gary Orfield, editor
of the papers from the August symposium on "white flight" (and
also an author of one of the rebuttals to Coleman), called Rossell's
study "particularly impressive," and Robert Green described it as
"the most serious challenge to the Coleman position." And indeed,
R,'>-. sought not onl" to rei;icu Coleman's arguments but to prove
that desegregation had little or no impact on "white flight," and that
"white flight" was. at most. a temporary and minimal occurrence.

Recse!l colkct? ! data from S6 school districts and grouped them
by the degree to which students had been reassigned for purposes
of school integration. She came to the conclusion that of the 10 dis-
tricts with the highest degree of desegregation. only two (Pasadena
and Pontiac) experienced any significant "white flight." but it wv~s
"minimal (about a 3-percent increase over the previous trend) an 1
temporary." The whole group of cities with the highest amount of
desegre,.ration showed "a negligible increase of about 1 percent from
the previous trend":

The important phenomenon here is that any loss of whites occurs be-
forc school opens in the first year of the plan. After that, white flight
stabilizes to a rate slightly better than the pre-desegregation period.
Therefore, white flight, if it occurs at all, occurs not from the problems
experienced during the first Year of desegregation, but from the fear
of problems. In other words, if whites leave, it is typically not because
the, participated in the plan .and did. not like it, but because they
refused to participate at all.

Busing did not cause "white flight," she held, since she found "no
significant increase in white flight in Northern school districts that
desegregated under court order." Where Coleman had asserted that
"white flight" was greatest in large districts undergoing iapid de-
segregation, Rossell disagreed:

The two large school districts, San Francisco and Denver, that engaged
in such massive and rapid desegregation show no significant white
fligh.t. Nor do most of the other large school districts that implemented
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lesser degrees of school desegregation (Seattle, Niwaukee; Kansas
City, Mo.; Indianapolis; Baltimore; Philadelphia; Los Angeles; and
Chicago). Thus the data of the present study contradict almost every
claim Coleman has made regarding school desegregation and white
flight.

-Indeed, according to Rossell, mandatory city-wide school desegre-
gation may be the best means to insure racial stability:

While almost all school districts (with the exception of Berkeley, Cali-
fornia) are still experiencing white flight, it is quite encouraging that
by the second and third year after desegregation, the school districts
engaging in massive and rapid desegregation have a rate of white
flight that is lower than their rate in the predesegregation period and
lower than that of any other group (of cities in the study), including
those that did not implement any desegregation at all. This is a hearten-
ing phenomenon and may mean that school desegregation and the
educational innovation that typically accompanies it when it is city
wide, could Impede the increasing ahettolzation of American cities.

Thus, in Rossell's view, not only is school desegregation not a cause
of "whito flight," it may actually be the remody for whatever mini-
mal "white flight" occurs.

But if Rossell is right, how could a distinguished scholar like
James Coleman have become so concerned about a relatively in-
significant problem? Why had the media accepted the idea that"white flight" was of large proportions, when it was no more than
one or two percent of white pupils each year? Conversely, how did
Rossell come to the conclusion that "white flight" was minimal and
of little or no significance?

T. understand RosseU's optimistic conclusions, it is necessary to
follow her method of calculating the rate of "white flight." She

measured the effect of desegregation on "white flight" by observing
changes in the percentage of white pupils enrolled in public schools
before and after the major desegregation plan in each city, for as
many years as data were available, with 1972-73 the final year of
the study. If a district was 58-percent white one year, then dropped
to 56-percent white, and then to 53-percent white, Rossell would
say that the district lost 2 percent the first year, 3 percent the sec-
ond, and so on. For example, Table I (on the following page) pre-
sents five of the cities she analyzed, all in her "high desegregation"
group. Thus, Rossell represents the decline in percentage white in
Pasadena before desegregation with the following figures: -2.7, -1.5,
-1.9, -2.1, -2.0, -2.4. A desegregation plan was adopted in 1970, and
in that year the figure representing white decline was -4.2;. in the
next two years, the figures were -4.5 and -2.5. In San Francisco,
where a "massive and rapid" court-ordered busing plan was imple-
mented in 1971, before desegregation the figures were -2.0, .1 2 0,
-4.1, -.2; after desegregation, they were -3.0 and -. 1. (Rossell oh-
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San Fr:,,ciscos -i2.49 - 45.3 42.4 .11.2 -11.2 37.1 36.9 1971 33.9 31.8 .- -

Denver' L 1.64 - - 70.4 69.1 67.7 66.2 65.6 1969 6-1.1 61.7 6.3 58.3 -

% Source: Paper presc ,! I by Rosst-1l before the American Polith1.s Science A%%m ialin (Sc-pteinbr 1975).
t Court-t, dred deseg, .. tion.

TABLE II. Racial Change in Pasadena Public Schonl.v°

IOTAL NVI 'irws Mi NO '-TI SI ' I A),,%SI) NI iIER Nuim.A 1 l: IRiC.NTAGE NuhIm- fiit 1.:nlICN''.; NuIIt 'IIatENTA.; OFYEAR 0., PUPILS OF I'Ulis OF TOTAL (F IOr ti',s Of Tori. ()%." ( ')i.- .s 1I)f;i N1I9II ur t

1968 31,259 19.201 61.4% 12,058 38.6% -_
1972 26,225 12523 47.8 13,702 52.2 6,678 3.1.8%

*Source: Author's cah nationss.
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tained these figures by substracting the percentage white in any
given year from the percentage white in the previous year.) As noted
earner, Rossell argued that none of the cities in her study except
Pasadena and Pontiac experienced any significant "white Right," and
even iii those two cities it was minimal and temporary. Indeed, since
her method of comparing percentages yields such small figures to
represent the declining proportions of white pupils each year, "white
ffight' appears to be a sorely overdramatized issue.

Unhappily, this is not the case. Rossell has selected a statistical
method that will show small declines even in the face of large
absolute movements. Consider, for example, a school district with
250,000 pupils, 200,000 whites (80 percent of the total) and 50,000
blacks (20 percent of the total). If 40,000 white pupils were to
lea--e the district in a single year, it would then have 160,000 whites
(76.2 percent of the total) and 50,000 blacks (23.8 percent of the
total). Rossell would say that the change in the percentage white
was .3.8. that is, a drop of 3.8 percentage points. But what has
actually happened is that 20 percent of the white pupils haue left
the district (since 40,000 is 20 percent of 200,000). It is precisely
Rossell's method of calculating "white flight" by subtracting per-
centages that leads her to her conclusions. In Pasadena, for exam-
ple, Rosseli's tables show a decline in percentage white from 61.4
percent in 1968 to 47.8 percent in 1972, a drop of 13.6 points. But
the absolute numbers of whites in the Pasadena school system de-
clined by 34.8 percent, while the absolute number of minorities
rose slightly (see Table II on the previous page).

Since RosseU maintains that "white Right" rarely occurs after de-
segregation, it is worth noting that the Pasadena school district
continued to lose white pupils: By 1976.77, its total enrolhnent was
25,718, and its white population had declined to 9,839, a loss of
48.8 percent of the number of whites enroUed in 1968 and of 21.4
percent of whites enrolled in 1972.

Rossell explains why she preferred to compare percentages rather
than absolute numbers:

Coleman... measures loss in white enrollment in a way that may tend
to; exaggerate white flight in some cities. He compares the raw figures
on white enrollment in the previous year and then claims white flight
if the latter is lower than the former. Yet one can easily predict cases
where duo to job layoffs, factory closings, etc., both whites and blacks
leave a city at a faster rate than before, but blacks leave at a higher
rate. Although this would result in the percentage black decreasing
and the percentage white increasing, Coleman would still call this white
Right, even though it might more properly be called "black flight." In
the final analysis, the most important variable for policy purposes is the
percentage white, not the number white.

flowover, this criticism applies not to anyone using absolute num-
ben, which clearly reveal any joint fluctuation of racial groups, but
to the researcher using only percentages, which can mask substan-



TABLE III. Racial Change in "High

Crry

Pontiac

Berkeley

San Francisco

Denver

TOTAL

YEAR OF 'orNI.s

1968

1972

1968

1972

1968

1972

1968

1972

23,832

21,141

16,204

15,213

94,154

81,970

96,577

91,616

*Source: Author's calculations.

TABLE IV. "Percentage White in Boston Public Schools, 1961-1975" (Rossel's Calculations)°

(ESTIMA rnMD)
1964 1965 1966 1967 1968 1969 1970 1971 1972 1973 1971 1975

75.6 74.2 73.9 72.4 68.5 66.0 64.1 61.5 59.6 57.2 52.3 47.0

*Source: Press release by Rossell (December 1975).

NU mi I ) ERCI.:ENTAUE NUMI;IKII 1'i.:;(TE Ni-A(;E Nt'CETiA- I'.h i. OF
OF Pui's . 0' OI. TOTAL Or I'Uij.s O: T(ur:L. 01- l'iirjt.s 1 .., N,.tl,.-it

15,789 663% 8,0.13 33.7% -

11,929 56.4 9,212 43.6 3,860 2.1.4 %

7,535 46.5 8.669 53.5 - -

7,017 46.1 8,196 53.9 518 6.9

38,824 41.2 55,330 58.8 - -

26,067 31.8 55,903 68.2 12,757 329

63,398 65.6 33,179 341.4 -

53,412 58.3 38,204 41.7 9,986 15.8

10-A

lDcsegrcgaition" Citiesv*
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tial changes in enrollnents. In other words, RosseU is criticizing her
own technique. For example, when black enrollment is growing
while white enrollment Is fairly stable, as it was in Boston during
th. 160's, the method of comparing percentages gives an impres-
siurn oi -white iight" where 1101. exists,

The best way to avoid the choice between percentages and ab-
solute numbers is to supply both. When both are presented for the
four other districts used by Rossell (in Table I), a very different
picture emerges, as evident from Table III on the preceding page.
Only in Berkeley, a small atypical university town that initiated its
ownm desegregation plan, not under court order, was the white pupil
loss truly insignificant. San Francisco, which Rossell maintains had"no significant white flight," lost one third of its white pupils during
the period of her study. Furthermore, subsequent events, in San
Francisco and Denver (the two large urban districts with massive
court-ordered desegregation) do not sustain her hypothesis that"white flight" rarely occurs after the implementation of major de-
segregation plans. A court order was enacted in-San Francisco in
1971; the numbe: of white pupils in public schools there declined
from 26,067 in 1972 to 14,958 in 1976, a loss of 42.6 percent of white
enrollment in only four years. Nor did Denver, where a city-Mide
plan was imposed in 1974, maintain its white enrollment: Its 53,412
white pupils in 1972 declined to 36,539 in 1976, a loss of nearly a
third of the white pupils in four years. In September 1977, Denver's
white pupils declined by another 3,000 to 47.0 percent of the Denver
system, having dropped from a majority of 65.6 percent in 1968 and
58.3 percent in 1972. Any statistical method that declares these
demographic shifts "insignificant" is, at the very least, not very
useful.

The use of Rossell's statistical method in the case of Boston, that
maelstrom of desegregation woes, is so at variance with common
knowledge as to throw social science into disrepute. Rossell released
the following statement to the press in December 1975:

Much has been made of the claim that school desegregation in Boston
(Phase I in the Fall of 1974 and Phase II In the Fall of 1975) has
caused massive white flight. The accompanying graph and table Indi-
cate that the decline in the percentage white enrolled in the public
schools is part of a trend that began at least as early as 1964 and
probably earlier. While the implementation of school desegregation
appears to have somewhat accelerated this trend, a projection of the
former trend indicates that Boston would have been a majority non-
white system, even If it had not desegregated, by the fall of 1978.
Therefore, desegregation is only responsible for accelerating by one
year, the trend toward a majority ion-white school system.

This statement was accompanied by Table IV (shown on tho pre-
ceding page).

)3ut consider the absolute figures, which are shown in Table V
(on page 143). The absolute.figures reveal that white enrollment



Ta.E V. Enrollment in the

YEAR

1964

1965

1966

1967

1968

1969

1970

1971

1972

1973

1974

1975

1976

i
,w

o'

0

0

91,800

93,055

92,127

92.441

94,174

94,885

96,696

96.400

96,239

93.647

85,826

76,461

76,889

Boston Public Schools, 196.1-1976°

TOTAL
NuNIBER

OF PUPILS

VITES

OF" l'twi'ns OF "],), .

69,400 75.(,%

69,0-16 74.2

68,082 73.!)

66,927 72.1

64,509 68.5

62,624 660

61,982 &4. 1

59,286 61 :;

57,358 59,6

53,593 57:.

44,937 52 I

36,243 471

34,561 45 0

NMRINclUTICS XVi ii: LossN tim mu.. 1).1({'[N TAC E N u m -ii l P EC..m n-,

Of, 1'vi-i.S Oi. TOTAL O1: POr ti.S 1,N

22,400 24-4%

24,.009 25.8 359

24,0-15 26.1 96-

25,512 27.6 1,155

29,665 3 1.5 2,418

12,261 3-1.0 1,885

3-1,714 35.9 6-12

37,1!.1 385 2,69(6

38.881 ,10.4 1,928

10,o5,1 .12.8 3.765

•1.88!) ,17.6 8,656

40,218 52.6 8,691

-12,328 55.0 1,682

*Soum: Autbor's calculations.

TA(E O- NUMBE,
PHItVIOUIS )*E.AR

0.5%

1.4

1.7

3.6

2.9

1.0

43

3.3

6.6

16.2

19.3

4.6



524

I"- THE FU3UC IN"flREST

dropped by 7,418 (10.7 percent) from 1964 until 1970, an average
loss of 1.8 percent annually. However, the loss in white pupils from
1970 through 1976 was 27;,421 (44 percent), four times the rate of
the previous six )ears. "White flight" was significantly higher during
the implementation of the desegregation plan, and there is simply
1o Way of knowing whether those who left had already been plan-
ning to go. It is possible to argue that the 1974-1975 desegregation
of Boston's public schools was necessary and correct regardless of
the number of whites who left the system. But it is indefensible to
argue, against the evidence, that the desegregation plan caused only
a one.ycar acceleration in the transition to a majority non-white
school system.

W E' - have inspected fossell's case against Coleman in detail
V'/because it illustrates some of the issues involved in the de-

bate. But the argument concerns more than the proper presenta-
tion of the data on declining white enrollments. Coleman also used
econometric models to attempt to determine the extent to which
desegregation as such was leading to declining white enrollments.
These models could take into account the effect of whether a city
was Southern or not, whether it had nearby high-percentage-white
suburbs, and whether a trend independent of desegregation was re-
ducing white enrollment (suburban movement or other factors).
On these matters, the debate is too technical to summarize easily.

One of the issues was the proper measure of desegregation. Cole.
man argued that, independent of the specific causes (e.g., a court
order) leading to it, an increa e in the degree to which whites are
exposed to blacks seemed, uncer certain circumstances, to reduce
the number of whites. Ultimately, Coleman's model required
some important qualifications. The increase in the amount of "white
flight" that occurred with an increase in desegregation was par-
ticularly marked in larger cities, in cities with a large black school
population, and in cities with adjacent school districts with a high
proportion of white students. Coleman's conclusions, supported by
mathematical models, also seem to conform to common sense and
experience. His models have been modified, attacked, and retested,
but the general conclusions still hold. After reanalyzing the data
and taking into account various criticisms made of Coleman, Char.
les Clotfelter has concluded: .

The estimates in the current paper of the effect of desegregation-
metsured by hypothetical changes in exposure rates--support the view
that desegregation has a strong overall effect on white enrollments in
the largest school districts. Within those largo districts, however,
desegregation is a significant stimulus of white losses only in districts
where blacks make up more than 7 percent of students.... For smaller
districts, response to desegregation appears to be less intense. ...

By attempting to deny the long-term significance of 'white flight'
and by refusing to acknowledge the impact of court-ordered busing
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on white pupil losses, Coleman's critics have confused and con.
founded the analysis of desegregation policy. Worse yet, the issue
has been unfairly politicized by the charge that those who worryal,:.i:" the rela:il hip .'.- :.,: . '.-.:.: . 2 ". .. ,

are subverting the civil rights organizations. In view of the rate of
white exodus from the public schools of Boston. Den' er. and San
Francist.o. as well as the projected declines in Los Angeles water the
implementation of busing, it is impossible to contend that court-or-
dered racial assignment does not accelerate "white flight" in lar.e ci-
ties. It is niot a contradiction to recognize that cities where there ',as
been no court-ordered busing have also experienced significant
"white flight" (thogh in no city has the rate of whitee flig.zht" been
as oreat in a single year as it -was in Boston in 1974 and again in
19751. No matter how many qualifications are attached to Cole-
man s methodology or research design, his central concern about
the diminishing number of whites in urban schools remains valid.

This conclusion should not be misunderstood: Even if it were
clearly proved that desegregation causes "white flight," it would
still be imperative to eliminate unconstitutional racial discrimina-
tion. Certainly, no one-least of all. Coleman-would propose main-
taining racially segregated schools as a way of inducing whites to
remain in city schools. Coleman's question, raised not in defense of
segregation but about the long-range utility of system-wide racial
balance plans, was whether court-ordered busing makes desegrega-
tion harder to achieve by hastening the departure of" whites from
city schools. "White flight," in cities under court order and in cities
not under court order, is a real problem: it will not be solved by
denying its existence or seriousness.

The table on pages 146 and 147 demonstrates the extent of racial
change in the 29 biggest cities in the United States from 196S to
1976. (This list is of big-city school districts, not districts that have
been made large by court order for purposes of integration.) All
have had desegregation controversies, but only a few have court-
ordered racial balance plans. Of the 29 biggest city school districts
in tie nation, only eight still have a white majority: Milwaukee,
Jacksonville, Columbus, Indianapolis, San Diego, Seattle, Nash'ille.
and Pittsburgh. And three of these eight are fast approaclinc the
50-percent mark (Milwaukee, Indianapolis, and Pittsburgh). During
this eight-year period, the following districts made the transition
from majority white to majority non-white: Los Angeles, Houston,
.:. . ... , Z,-,ver, Dos.,,i;, Ci i:m,,, and K'ansas City.

It seems unlikely that we will ever know with any degree of cer-
tainty" whether whites (and some middle-class blacks) are leaing
the city because of concern about desegregation or crime or poor
serices or racial tensions or the quality of life or for some other
reason or combination of reasons. But if it is impossible to measure
the precise impact of school desegregation on "white flight," it is
equally insupportable to claim that there is no effect whatever.
Court-ordered busing may or may not be the primary stimulus of

BEST AVAILABLE COPY



TAmz VI. Racial Changc in Urban Public Schools, 1968-1976'

TOTAL Wlgm's
Nuimstllt Nulmuri I:R nTAC

OF 1'SIridl Op uIrLns Or TOTAL

Ms. osr.:0 Wuertz Loss TOTAL Loss
Nunmnium r&.%tvNTa. NUSIOF U PXRS.PNTACII or NWmIa .INTAC,: or

OF rrII.s Or Tol AL OF urPLs 19C1 Nuwmsta or PUrILS 1968 Nwel~A

New York City

Lm Angeks

Cltimgo

Houston

Derit

Philadelphia

Miami

altimore

Dallas

Cleveland

Washington. D.C.

i jiwaukee

Memphis

16r 1.063.787 467.36.5 43.9%
1976 1,077.190 328.6(i5 30.5
l1 68 C535-19 3.509K) 5-3.7
M976 592.9Il 219,359 37.0

1968 582.274 219.478 37-7
176 524 =V1 10.785 25.0
168 246.098
1976 210.A25
196 296,$97
1976 239.214
1968 282.617
1976 257942
1968 2.32,465
1976 239,994
1968 192,171
1976 160,121
1963 159.924
1976 139.080
1968 156.054
1976 122.706

131.099 53.3
71.794 3-1.2

116.250 39.3
44.614 18.7

1).512 38.7
82,010 31.8

135,598 58.3
98,362 41.0
66.997 34.9
38,992 24.4
97.888 61.2
53.A8 38.1
66.324 425
46e383 37.8

1'68 143.725 820 5.6
1.976 126,587 4.484 3.5

1968 130.415
1976 1(9.565
1968 125,813
1976 117.496

Jackonville 1968 122.637
1976 110.707

9.5,161 73.0
61.738 56.3
58 71 46.3
3.3.848 28.8

596.422 56. 1%
749,125 69.5
302,640 46.3
373.572 63.0
362.796 62.3
393,.6 75.0
114, ') 46.7
1.38.Z31 65.8
179.847 60.7
19-1.6(X) 81.3
173,1(ei 61.3
175.932 68.2
96.867 4 '."

141.632 59.0
125.174 65.1
121.129 75.6
62,(36 33.8
86.072 61.9
89.730 57.5
76.323 62.2

140.4415 94.4
122,103 96.5
35.284 27.0
47.827 43.7
67.512 53.7
8:1.618 71.2

87.?9 71.8 34.638 28.2
73,730 66.6 36,977 33.4

139,300 29.8%

131,550 37.5

88,693 40.4

59,305 45.2

71,636 61.6

27502 25.1

37,236 27.5

28,005 41.8

44.880 45.8

19,941 30.1

3,796 45.8

33,423 35.1

24,42.3 41.9

(+ 13.403) (+ 1.3%)

60,618. 9.3

58,053 10.0

36.073 14.7

56.883 19.2

24.675 8.7

(+7.529) (+3.2)

32,050 16.7

20.844 13.0

33,348 21.4

22,138 14.9

20,880 16.0

8.317 6.6

14,269 16.2 11,930 9.7

YrAIlIT-t



St. Louis
New Orleans

Columbis Ohio

Indianapolis

Atlanta

San Diego

Denver

Boston

San Francisco

Seattle

Nashville

Cincinnati

San Antonio

Pittsburgh

Kansas City

1968
197f;
196
197;

19,,

1976

1963
1971;
196,8

1976

1968

1916
1976

1968
1976
19681978

1968
1976
1968
1976
1965
1976
1968
1976
1968
1976
1908
1976

115.582
81.4!Y2

110.783
93,361

110.699
96.:72

108.5,7
82.012
S11,2 27
82.4S0

128.414
121.42.3
96,577
75.2-37
94,174
76.S9

94.154
65.255
94.025
61.819
93,720
77.998

86.S07
65.635
79.353
65,712
76,628
59.022
74.202
51.(H7

42.174
23,210
3-1.673
17.933
81.655
6(1.657
72.010
45.1h7
42.56
9,2.31

9.1.63

80.153
63.398
36,539
64.500
3-1.561
3-S.8241
14.958
77.293
4 1.623
71,.139
5-1.522
49231
30,697
21,310
9,962

46.0(05
31,95-1
39.510
17.560

36.5
28.5

31.3
19.2
73.8
(67.1I
66.3

55.1
38.2
! 1.2
76.1
66 0
65.6
4N.6
6b.5
45.0
41.2
22.9
82.2
67.3
75.8
$9.9

56.7
416.8

26.9
15.1
60.3
5.1 !
53.2
3-1.4

73.408 63.5
5.282

76.1 10
75..131
!).4.14

31.715
236.577
36.815
( ,721
73. I1 .

:11.751
•I 1.271)

33.17!

.'9.Ei7.
42.323
55.33(

50.217
16.732
20. 196

23..176

:17,576
319-38
58.013

55.750
30,263
27.065S
31.(92
.13.487

71.5
(U3.7
80.8
26.2
32.9
-33.7
41.9
61.8
M8.8
23.9
3.10
3-1.4I

51.4
31.5
55.)

5,.8
77.1
17.8
32.7
24-2
30.1
.1.

73.!"

51.9
39.7
45.9
46.8
65.6

18.964 . 45.0

16.7.10 48.3

16.8 20.8

26.823 37.2

33.275 78.3

18.010 18.3

26.859 42.4

29.939 46.4

23.866 (1!.5

35.670 46.1

16.517 23.3

18,53-1 37.6

11.3,18 53.3

14.051 30.5

21,950 44-1

31.9W ot).5

17.419 15.7

14.327 12.9

26.585 2-1.5

28.7-17 25.8

7,491 5.3

21,3.10 22.1

17.28.5 184

28.599 3o.7

32.206 3-1.3

f5.722 16.8

21.172 24 4

13.1 17.2

17.606 23.)

.3.155 31.2

I Source: Prepared by the athor fhr a conference sponsored by the National ntil'mloe of m.dtstion anji the hudson In,.tat.,tc IS. a.ieflh-r ~ 1Q77 ~
Two big citics-Phoenix and San Jose-arc not incluadcd bnwause both have nuuf,m'us alitrs Is nut cwoxtz-ve with the city's buomLa.rns. Ioh .are pri'oninAntly

white.
3 Includes blacks Hispanics. Asians, and American Indians.
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white withdrawal from city schools, but it is very likely a con-
tributing factor-and, at least in Boston, an important contributing
factor. Just as it is impossible to determine whether it is the direct
cause, it is equally impossible to prove that it has no bearing at
all on family decisions to remove children from urban schools.

B ElUND the controversy over Coleman's findings is a struggle over
the future direction of policy. Coleman is urging a cautious and

deliberate approach that takes into account the possibility of "white
flight" and resegregation. His views, furthermore, support the idea
that court remedies should be specific, rather than broad and sys-
tem-wide.

Coleman's critics are committed to racial balancing of pupil
populations as the best, most demonstrable assurance of full inte-
gration. The integration forces may riot have won every court battle,
but they have succeeded in popularizing the notion that every black
school, regardless of the reason for its racial concentration, is a
segregated school, the result of official discrimination rather than
affinity or choice. In the aftermath of the Supreme Court's 1974
Detroit decision, which limited urban-suburban busing, integration
advocates, in many instances, have had to confine their demands
for busing to individual school districts. In our largest cities, this
is not a solution likely to satisfy anyone for very long: "Success" in
most big cities will mean a school system in which every school is
predominantly non-white, and from which white pupils continue
to leave every year. Unless "white flight" is stopped or reversed,
racial balancing within cities will very likely produce the pheno-
menon of resegregation between city and suburb that Coleman has
warned about.

The inadequacy of racial balancing within big-city school districts
is likely to generate new pressures for metropolitan-area school
integration. This is a proposal long favored by the United States
Civil Rights Commission and civil rights groups, and it is already
in effect in several smaller cities and counties. How such a proposal
might be implemented in a city school district with a quarter-
million, a haLf-million, or a million pupils is uncertain, as are the
educational implications. What is predictable, however, is the po-
litical reaction: To date, no metropolitan region has voluntarily
adopted a full city-suburban merger for school integration, and
opposition can be anticipated from suburban districts (whose re-
sidents include many who fled the city schools), state legislatures
(where urban interests are a minority), and Congress (which re-
gularly passes ineffective busing curbs). Nothing less than a re-
versal of the Supreme Courts 1974 Detroit decision could produce
the enforcement mechanism to impose metropolitan-area integra-
tion on a large scale. For now, at least, that is not in the offing.

But if racial balancing is of limited practicality because of the
diminishing number of white pupils in most big cities, and if metro-
politan cross-busing is of limited applicability because of the Su-



529

THE "%%IITE FLIGIT" CONTROI[RSY 149

preine Cotirt's 1974 ruling, what then? Few urban districts have had
the capacity to look or plan beyond the latest political or fiscal crisis.
but clearly some fresh synthesis is needed to restore a sense of direc-
tion to urban education. Atlanta is one city that offers hope of a new
approach. Its schools are 90-percent black, and its professional lead-
ership is predominantly black. At the instigation of the local NAACP
(which defied the national NAACP), a deal was struck in court to
forego busing in exchanZe for jobs and black control of the sys-
tem. Now the system is intent on demonstrating that the schools can
be made to work.

The Atlanta schools are stressing the kind of curriculum and val-
ues that will enable black children(and white children) to succeed
in the mainstream of American life; this means an early emphasis on
basic skills, taught in an orderly atmosphere in which achievement
and hard work are rewarded. Atlanta has decided to build a new
high school, and remarkably, it will be a selective, admission-b'-
academic-examination school, possibly the first new such school any-
where in the country for many years.

Meanwhile. the American Ciil Libertics Union is pressing a
court suit to compel the merger of the Atlanta school district and
the surrounding white suburban districts, in order to make blacks
a minority within a predominantly white metropolitan district. not
surprisingly, the Atlanta district has shown no interest in surrender-
ing its independence. The Lhery oi -. , ., ""..:c.,ers
is that equal educational opportunit-" can be achieved through
quality education. If they are right, and if they can create the kind
of producti-e. effective schools that all parents want. their system
could become a showplace for urban American schools and a mat-
net pulling back the children of those who fled the city during the
past two .... Andrew Youna, 'v]e .., "-as . St!:.tas Congrefs-
man, predicted in a newspaper interview in 1970 that Atlanta's
schools would ultimately prove to be better than the suburban
schools, both because of their clear and purposeful educational
approach and because of the city's considerable cultural resources,
which no suburban shopping mall can match. Imagine that: "white
flight" to the city, resulting not from coercion or condescension,
but from an earnest search for good public schools.
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SOCIAL SCIENCE
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A Response to "The 'White Flight' Controversy"

D IAE RaNitch's article, "The 'White Flight' Controversy," in the
Spring issue of The Public Interest includes many misleading

and inaccurate points which need to be corrected. It is also almost
two years out of date. I would like to emphasize at the outset, how-
ever, that her central argument with regard to Coleman's work is
correct. Despite all of the methodological critiques, competing
analyses, and reanalyses, the major argument of the Coleman, Kelly,
and Moore study, "Trends in School Segregation, 196S-73," has been
substantiated empirically by the most recent works. My own up-
dated and expanded study, "Assessing the Unintended Inipacts of
Public Policy: School Desegregation and Resegregation," (now in-
cluding Southern school districts and data through Fall 1975), as
well as recent works by Farley, Armor, Roberts, and Clotfelter, sug-
gests that the implementation of a school desegregation plan, it it
involves the busing of whites to black schools, significantly increases
the decline in white public school enrollment in the year of imple-
mentation-averaging out to be a doubling of the "normal" white
enrollment decline in the North and a tripling in the South. Al-
though Ravitch scorns the suggestion in my first study that there
appear to be less-than-norinal whi~e en-'oifent losses -n ipost-im-
plementation years, Coleman and his colleagues also found the same
effect. Indeed, of the four most recent studies which have examined
this phenomenon longitudinally, three have found strong "positive"
effects after implementation. At the end of four years, the net effect
of school desegregation on white public school enrollment is "non-
negative" for most school districts and most plans. If she is going to
criticize me for this finding, she should be fair enough to mention
Coleman's similar finding.

In her criticisms of my first study, as vell as in her own presenta-
tion of white enrollment data, Ravitch does not seem to understand
social science research methods. In order to detect the impact of a
policy on a phenomenon being studied (for example, the impact of
a job-training program on unemployment rates or the impact of in-
come redistribution schemes on the level of poverty), it is necessary
to isolate the long-term trend from the impact of the public policy.
The failure to do this is the most common mistake made by journal-
ists, and it is precisely the erlor Ravitch has made both in her cri-
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tique of my study and in her own "analysis.* To use an analogy: No
scientist of any merit would attempt to determine the effect of a
daily vitamin pill on a normal child's growth by measuring his or
her height at one point in time and then again several years later,
attributing the observed growth to the daily vitamin pill. Yet that is
exactly what Havitch has done.

Although Ravitch refers to my statistical method throughout her
article, she does not even discuss the actual statistical method I used
-the Interrupted time series with a non-equivalent control group-
and falsely implies that I simply examined change in percentage
white intuitively. Nobody trained in social science research methods
would make such an egregious error. In reality, her only criticism
of my study is of the way in which I measured white enrollment
change, not of my statistical method. To measure white enrollment
change I used change in percentage white, rather than proportional
change in white enrollment, because I thought it might control for
historical accidents, such as the closing of factories and subsequent
unemployment which would cause both blacks and whites to move
out of the city but would not change racial proportions. As it turns
out, this was unnecessary and I now use proportional change in
white enrollment as my dependent variable.

Nevertheless, my earlier study was not wrong because I used a
measure of white enrollment change that has smaller units than the
one Ravitch suggests I should have used. My conclusions were
based on a test of significance (of the change in proportion white
with desegr nation, when compared to the pro.desegregation trend)
and comparison with a control groip. Since all cases and points in
time are in the same units, changing the size of these units makes
little or no difference in my findings because the comparative rela-
tionships remain the same.

Let me demonstrate with the six desegregated school districts
Ravitch pulled out of my 86-city study (Table I). Column A shows
the significance of the Mood test using the dependent variable I am

TsL.nz I. Comparison of Significance of Alood Test Using Differing
Dependent Variables'

Column A Column B
SIcNcFICANCZ OF
PRoPioTIu. CZMNGB

SIGCNIFICACZ or CKAcZ DI IN WrAz EN3OLLU.ENT
PRopowro WVHTSir wrr Wr= DrSEGREGAIbON
DeszGnMATION FRoM PAZ- FRoM Paz-

CITY DrSEGRIATION TAzID DsGCR1CGATIOx TxwD

Pontiac Significant (AS5 or better) Significant.
Berkeley N.S. Signifcant
San Francisco N.S. N.S.
Denver N.S. N.S.
Pasadena Significant . Significant
Boston .. Significant • Signficant

I Swms Asioe's eaku ism.
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accused of using to minimize the effect of : -.egation. Column D
shows the significance of the Mood test using the dependent vari-
able Ravitch argues I should have used so that I would have seen
the real effect of desegregation. These results indicate that the use
of one dependent variable rather than the other has changed the
results for only one case, Berkeley, a small, atypical, university
to\vn.

We can more clearly see the relative importance of these two
variables by examining multiple-regression equations analyzing data
from my updated and expanded study. These are shoVn below in a
simple equation using variables implicitly controlled for in the in-
terrupted time series.

TABLE II. Effects of Differing Dependent Variables on Multiple-
Regreosion Equation.s

CHAsNGE TN PROPORTIONAL
PROPORTION CHANCE IN WHITE
\WHITE WVImH ENROLLMENT \:ITH

INDLIENDENT VARIABLES DESEGREGATION DESEGREGATION

Bc ta Beta
Percent Black -. 23' -. 571
Southern City School District -. 10 -.15
Unenploymnrt PRate -.22' .15'
Crime Rate -. 04 -. 10
Proportion Students

Reassigned (Deseg.) -. 541 -. 39'
P .36 .53
Observations 109 109
%Source: Derived from author's study "Assessing the Unintended Impacts of Public Policy:
School Desegregation and Resegregation."
IF ratio-significant at .01 levels.

Thus even in the updated study using a different methodology
the use of one dependent variable, rather than the other, makes no
difference in a finding of a signficant relationship. Had a significant
relationship between desegregation and white enrollment change
existed in my sample (Northern districts only) and during-the time

- -'-,- ro h Fall 19721,I wculd found it rergard-
less of the dependent variable used. Thus when Ravitch states,
"Rossell has selected a statistical method that will show small de-
chica c'.v-eu in the face of large absolute movements," she wvouhi be
.:ret only 1f i had intuitively examined the data as she did.

-Christine H. Rossell

Diane Ravitch replies:
In my article, I sought to show the nature of the response to

James Coleman's finding that court-ordered desegregation, under
. certain circumstances, was accelerating "white flight" from large-

city schools. Proponents of busing, instead of addressing the prob-
lem Coleman raised, attacked him and his work. I examined in
detail Christine H. Rossell's "School Desegregation and White
Flight," which appeared in Political Science Quarterly (Winter
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197576), because it was widely cited as the definitive refutation
of Coleman's thesis. Rossell's major conclusion was that "school de-
segregation causes little or no significant white Right, even when it
's court ordered and implemented in large cities," and she held that
her data "contradict almost every claim Coleman has made regard.
ing school desegregation and white flight."

One beneficial consequence of Rossell's letter is that the central
issue in my article is now settled: Bossell agrees that Coleman's
controversial study "Trends in School Segregation, 1968-73" was
substaitialy correct. This is a useiui developl eint, because I have
found that there is a widespread belief, inside and outside the aca-
demic community, that Coleman's work on "white flight" had been
thoroughly discredited. Now Rossell acknowledges that "the imple-
mentatlon of a schoo'I desegregation plan, If it involves the busing
of whites to black schools, significantly increases the decline in
white public school enrollment in the year of implementation .... "
Thus, there no longer is disagreement between Rossell and Cole.
man on this key point, and that issue can be laid to rest.

But, having retracted the major conclusion of her 1975-76 article,
she excoriates me because, first, I should have known that she had
revised her views, and second, I criticized the way she arrived at
her erroneous conclusion. I learned of Rosselrs changed views from
three unpublished manuscripts that she sent me after the appear.
ance of my article; the one she mentions, "Assessing the Unintended
Impacts of Public Policy: School Desegregation and Resegrega-
tion," did not become publicly available until August or September
of 1978. Had I written my article in the Fall of 1978 instead of the
Fall of 1977, 1 would have known and noted that Rossell had come
to agree with Coleman that school desegregation, under certain
conditions, increases "white flight." But even so, her original article
would till have been an appropriate illustration of the response to
Coleman.

As to methodology, my chief criticism was that Rossell measured
white enrollment change by looking at change in percentage white
on a yearly basis (she notes, correctly, that I made no reference to
her method-the interrupted time series with a non-equivalent con-
trol group). As I argued, the change in percentage white can be
misleading. When minority enrollment is growing while white en-
rollment is fairly stable, as It was in Boston in the 1960's, the per-
centage of white students drops even though no "white flight" exists;
when "white flight' did occur in Boston during the implementation
years, it appeared to be merely a continuation of a long-term trend,
rather than a significant movement. Furthermore, the choice of this
particular measure systematically understates the extent of "white
flight" where it does exist, and this may be one reason why Rossell
could find little or no significant "white flight" in her early work.
The criticism must not be entirely irrelevant, because Rossell notes
in her letter that she no longer uses change in percentage white
as her dependent variable but has adopted proportional change in
white .enrollment.
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My doubts about Rossell's assertion that "vhitc flight" rarely
occurs after the imposition of citywide desegregation are sustained
by her latest study. According to Rossell, the greatest "white flight"
occurs in the year of implementation. When those who olect rno,.
to the desegregation plan have left, "white flight" diminishes. In
districts that are less than 35 percent black, white enrollment losses
return to the pre-desegregation rate or even lower, while in districts
that are more than 35 percent black, "white flight" contir's in the
years after implementation (at a rate less than the peak of the im-
plementation year). Where we differ is in the implications of this
finding. Rossell sees the eventual slackening of "white flight" after
desegregation as an indication that citywide racial balancing may be
a good strategy for guaranteeing racial stability in American cities;
additionally, she concludes in her latest study that "all school de-
segregation plans show a net benefit in interracial contact, and par-
adoxically this benefit is greatest in school districts at or above 35
percent black despite the fact that these are the school districts with
the greatest white enrollment loss." But I am concerned that city-
wide racial balancing in a big-city district that is already predom-
inantly non-white (and most big-city districts are at least 35 percent
black) may leave few white students to integrate. Ultimately, then,
the issue in the "white flight" controversy is not one of technique
but of social policy, where reasonable people may disagree.

Davwid I. Armor comments:
Diane Ravitch's review of the "white flight" controversy under-

scores the perils faced by researchers who question the efficacy of
desegregation policy. The attack by certain social scientists and ed-
ucators on Coleman's "white flight" report w,'as of a ferocity unpre-

.cedented in the treatment of a scientist of Coleman's stature. What
is especially noteworthy, as Ravitch brings out, is that none of these
well-publicized critiques-which pounced on Coleman's alleged
methodological mistakes-presented anywhere near as careful an
analysis of the "white flight" phenomenon as did Coleman. For ex-
ample, while Coleman's analysis shows that the "White flight" effect
is substantial only when desegregation is accompanied by several
conditions, such as large district size, a high percentage of black
enrolnmcnt, and availability of white suburbs, none of the major
counter-studies by Reynolds Farley, Christine Rossell, and Thomas
Pettigrew and Robert Green attempted to control for these crucial
factors.

What Ravitch does not mention, however, is that later and more
detailed analyses by both Farley and Rossell yielded results quite
consistent with Coleman's. (Farley's paper was presented at the
American Sociological Association meetings in September 1976,
and Rossell's first presentation was at a Boston University sympo-
sium in April 1976.) It is to their credit that both Farley and Rossell
have admitted, publicly, that Coleman's original findings are es-
sentially correct (Pettigrew and Green, whose critique relied heavily
upon the original Farley and Rossell studies, have not been heard
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from.) Oij the okiher hand, reidicr of these two newer reanalyses
has been circulated beyond specialist circles or published, so per.
haps Ra~itch r.,mnot be faulted for failing-to cite them. The im-
p ortant question is why none of the agencies who expedited pub-
ication of the early critiques-the National Institute for Education,
the Brookings Institution, the Harvard Educational Review, the
Political Science Quarterly-has been an.dous to get the word out
on these latest studies. The failure to do so prolongs confusion and
ambiguity as to the actual stite of social science on this issue. Worse,
it raises the question of whether these agencies, entrusted with ac-
cumulating and promulgating objective scientific knowledge, are in
fact bending to political pressures or ideological preferences.

A more important difficulty with the Ravitch review is her pre-
sentation of eight-year white-loss data in the 29 largest cities. A
careful reading reveals that flavitch does not claim all of these losses
are due to busing; she acknowledges that some of the losses are due
to other factors associated .with declining white populations in
urban centers. However, this type of data is frequently misunder-
stood, since many commentators have confused total white losses
with the "white flight" due to busing. Coleman's report evaluated
the effects of desegregation per se, above and beyond losses caused
by other factors. In order to do so, it is crucial to separate losses
due to desegregation from losses due to declining white births and
outmigration arising from events unrelated to desegregation.

Since the Bavitch review may well raise many q' estions about the
true magnitude of busing effects. it might be useful to summarize
the results of a new study of "white flight." (See David J. Armor,
White Flight, Denographic Transition, and the Future of School
Desegregation. The Rand Corporation. P-5931. August 1978.) This
study focuses specifically on court-ordered mandatory desegrega.
tion in larger school districts (over 20,000 students) with a signifi.
cant minority enrollment (over 10 percent). It seems relatively well-
documented that "white flight" is not accelerated in districts adopt.
ing voluntary desegregation plans, nor in districts with a very small
proportion of minority students. The issue of district size is some-
what more complex, but certainly the larger districts raise the more
important policy implications, since they encompass the vast major.
ity of black students. The reason for singling out court-ordered
cases is that they raise the most likely conditions for *white flight.
Rosselrs recent studies have shown that the number of white stu.
dents reassigned (or bused) seems to be the crucial determinant of
"white flight," but in fact this rarely happens to any significant de-
gree without a court order. A court action also signifies consider-
able community opposition to certain types of desegregation, ex-
pressed through the elected school board.

The unique feature of this new study is that it attempts to pin
down the total long-term effects of court-ordered mandatory bus.
ing by using a demographic projection technique to estimate what
the white qnrollment would have been in the absence of deseg-
regation. While the original paper should be consulted for details
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about methodology, it suffices to say that the technique uses ac-
tual white births and pre-desegregation white outmigration rates
Ifrom census data) to project the school-age pnpulation. From this
projection, the "natural" rate of white enrollment decline can be
estimated. Like Coleman and the later Farley and Rossell studies,
my study concludes that the "white flight" effect is strong in most
court-ordered districts that have more than 20 percent minority
students and available white suburbs.

The first important finding is that there is a substantial anticipa-
tory effect the year before the start of desegregation, with the actual
rate of white loss more than double the projected rate. This finding
makes one of Rossell's methods, which predicts post-desegregation
loss rates from pre-desegregation rates, very hazardous indeed, with
a likely underestimation of "white flight." Second, the first-year ef-
fect is truly massive, with a loss rate four times higher than it would
have been without desegregation. Finally, according to my findings
the long-term effects are also substantial, with actual white losses
still nearly twice the natural losses four years after the start of
desegregation.

The effect of accelerated white losses on "resegregation" is sub-
st,.:tial in most of these cases. In a majority of these school districts,
more than half of the total white loss over periods of seven to eight
years is attributable to desegregation events. Further, in many in-
stances the effect of court-ordered de0egre , is to speed up the
"tipping" process, whereby a district becomes predominately mino-
ritv; in a few cases, such as Boston and Denver, it is possible that
the districts would not have tipped at all withoutt the court orders.

There is no question that some experts will question these find-
ings on the size and duration of "white flight" effects; all methods
for determining desegregation effects must make assumptions, and
while mine seem reasonable, the) can be challenged. In fact, I agree
with Ravitch that we will never know with certainty the precise
impact of these court actions on white losses.

Nonetheless, debates over methodology must not be allowed to
obscure the central policy issue. Most of the school districts I have
studied are losing whites at a rapid rate. While part of the cause is
demographic, the court action only increases the risk of "resegrega-
tion." For persons who sincerely desire to increase the total amount
of integration, this risk has to be disturbing. At precisely a time
when policies are needed to halt or reverse the normal white de-
clines in urban areas, we have instead court actions which are ex-
acerbating the condition. Although the effects may be relatively
small in some cases, in other cases they are large. In either case
they seem inappropriate during an era when most urban experts
are urgently seeking ways to attract whites back into cities. Clearly,
other school desegregation remedies must be considered.
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Torc-d Busing and White Flight
New school study seems to link them closer than ever

B 3 ack in 1975. Chicago Soci. MSoloist James Coleman. ha%.

* ing looked at the early figures.
I flt called upon to report %%hat 1

*.*
most Americans thought they ,

'-kwew already ouri-ordered , ,
busing to achice racial balance ,

in large US cities and to ".
ensure that more blacks and , 6
%hites go to school together P
%%as causing a great deal of ODvidArm
'hite flight from cit schools

If the finding came as no great sur-
prise. its source "as a considerable shock
Coleman %as the man %%hose 1966 report.
Equality) of Educational Opportunity. had
seed as the main academic proofof the
values of desegregation Yet here he was.
questioning the usefulness ofbusing Cole-
man. of course. was merely asking wheth-
er. in the long run. "forced busing ought
not defeat the purpose of increasing over-
all contact among races in schools'

To many people. though. the ques-
tion seemed virtually un-American For p

months sociologists kept busy stomping
all oser Coleman s findngs His conclu-
s;cns .Acre p~enature. ihey said There
was no hard proof that whitee flight from
city schools. already a phenomenon be-
fore the threat of busing. %% assignificanly
increased by busing And t'en If such a
connection might one day be proved, the
condition was likely to be short-lived. In
an) case it would take years to measure
the matter adequately Three years have
passed. No" comes a new study that has
the advantage of being able to see the ef-
fects of busing in a slightly longer per-
spective Produced by Harvard-trained
David Armor. 39. a senior sociu*;it at
the Rand Corp. the report seems to bear
out man) of Coleman's early fears

Armor measured white flight over a
six-year period in 23 Northern and South.
ern cities that had court-ordered manda.
tory busing They also had accessible sub-
urbs. school districts with an enrollment
of at least 20.000 students and a large mi-
nority population Imore than 2041). Then
he compared his figures with a projected
loss of%,hite students that would have tak.
en place without forced busing. based on
established demographic patterns of
white exodus and predictable birth rates
The results were remarkably consistent

Against a projected while-student loss
without busing that varies roughly be-
teen 2"i and 4i over the six-year peri-

od. the aerage rate of real white loss
quickly rose toward t' for the first year
of busing, then dropped some. toabout 7%
to 9,. during the next three years Pre.
dictably, the highest rates of white loss oc.
curred in district where large numbers

of whites %ere forced to bus
into predominantly nonhiteschools *"The sitze of t he Rligh t is
both large and long-term.*" Ar-mor concludes. and he estimates

" that 30"- to 60- of it is due to
forced busing

Critics ha'e already begun
finding fault w&ith Armor. He has
been taken to task for not run-
ning more comparative studies
in disncts where results proved

favorable to busing He has been accused
of exaggerating the influence of busing on
white flight His most significant contri-
bution, the projection of white-flight lev-
els ldel) to occur without busing. has been

challenged. Above all. he has been re-
minded that the problem is complex. that
nobody can tell how long vhite-flight loss
percentages will stay high.

onetheless. there is now considerable
academic consensus that in large cit-

ies a significant linkage exists between
white flight and forced busirg. The fact
that sociologists show signs of catching up
with everybody else's common-sense ob-
senation should be reassuring But in the
spectrum of hope for improving the edu-
cation of minorities and for guaranteeing
constitutional rights that have been vio-
lated for a century, Armor's report is de-
pressing. Finding forced busing counter-
productive, at least in inner cities, he
offers evaluations ofalternative measures.

The first is the "metropolitan plan."
which tries to block white flight by incor-

porating suburbs under city control, then
busing whites back into town to achieve
balance The courts have struck dovn
such plans in Detroit and Richmond. Ar-
mor adds another glum note. After study-
ing inconclusare results of the one metro-
politan-integiation plan tried so far. in
Louisvtlle. he says it does not seem to
work Whites. denied escape to near sub-
urbs. move farther away, or flee into pri-
vate schools E'en in sprawling Los An-
geles. where. Armor thinks. some son of
metropolitan plan should be instituted
and might work. the chances of getting
approval seem smaU

Armor has often testified in court
hearings about mandatory busing plans.
His personal hope for further progress
boils do",n to a mixture of mandated
school improvements-for instance, a
court-ordered increase in the number of"magnet" schools todraw quaifiod whites
and blacks from all corners of a city-and

vigorously promoted voluntary school in-
tegration. The only hopeful example he
gives, however, is San Diego. Using a vol.
untary system, the city has kept the level
of white flight down (below 6% per year).
But the increase inthe actual number of
whites and nonwhites going to school to-
gether-the real aim of integration-has
been small. A similar failure to achieve
much actual integration occurs in many
forced-busin cities, as Armor keeps
pointing out, but at a much greater cost in
pain. dislocation and plain cash.

Perhaps significantly. Armor does not
confront a fact that most parents, blacks
especially, need no sociologist to remind
them of. Without the constant threat of
busing and the steady prodding of the
courts, the amount of "voluntary" school
integration in San Diego and elsewhere
would probablyhave neveroccurred. w
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[From the Washington Star, Dec. 10, 1980

A PLAN To END BUSING

(By William F. Buckley)

Further on the matter of a program for the Reagan administration. Consider:
forced busing.

A brief synopsis. The Supreme Court ruled, in the Brown decision of 1954, that
statutory segregation of schools was unconstitutional. The decision was for a decade
or more interpreted as outlawing segregation. But when the various civil rights bills
were passed, the courts interpreted them as, in effect, decreeing desegregation. Now,
segregation, under Brown, was by this point acknowledged as unconstitutional
where 1) decreed by state law; or 2) contrived by busing. In desegregated areas, in
short, it was clearly illegal to round up black students in order to send them to
another school.

But the courts took that and ran with it. What they have been saying now, for 10
years or so, is that if a school is primarily white or primarily black, the school
district has the responsibility of finding students of complementary race, and ship-
ping them in, so as to assure that schools are biracial.

Now, although the polls show that forced busing is unpopular with whites and
with blacks, many black leaders interpret the call to end forced busing as motivated
primarily by a surreptitious anxiety to resegregate; and the issue has, unhappily,
drifted over toward ideological divisions.

But how might a Reagan administration confront the matter pragmatically?
1) Mr. Reagan should recommend to Congress that it pass a bill removing from

the federal courts, effective immediately, jurisdiction over the racial composition of
all schools.

A CONSTITUTIONAL AMENDMENT

2) Mr. Reagan should recommend to Congress a constitutional amendment out-
lawing the use of any racial discrimination in the public schools. In doing so,
Congress and the states would, in effect, find themselves revalidating the edict of
the Supreme Court in the Brown decision. Moreover, the amendment would harmo-
nize with crystallizing philosophical opinion that to encourage, indeed to prescribe,
racial standards in the composition of the schools is to underwrite a form of racism
which however benevolent the intention, writes into law inequality by reason of
race.

The advantage here to the Reagan administration is: 1) instant relief from juridi-
cal interference with parental authority, combined with 2) the opportunity, over a
considerable period, for the states to mediate whether they wish to affirm racial
equality by constitutional action.

If, during the first year or two or three that the proposed constitutional amend-
ment is making the rounds, the public experience is that segregationists have
discovered loopholes the effect of which is to deny biracial education where residen-
tial patterns make this logical-then the constitutional amendment can fail for
insufficient support in the states; and Congress can return to the courts the authori-
ty it took from them.

The other possibility is that a) predominantly white schools will improve; b)
redominantly black schools will improve; and c) more biracial education will result

from the cessation of that flight from the public schools so notorious in the nation's
capital. Moreover, the release of racial tension brought on by the congressional
initiative could test the suspicion, for which there is considerable scholarly evidence,
that busing has in fact enhanced racial friction rather than racial understanding.
But once again, President Reagan would be in a position to say: Let's try it. Let s
see what happens.

(From the Washington Star, Dec. 1, 1980]

THE MESSAGE Is LOUD: END RACIAL BUSING

(By James J. Kilpatrick)
Solid majorities in both the House and the Senate have been doing their best to

send the federal courts a message on racial-balance busing. Regardless of what
happens in the pending appropriations bill for the Justice Department, sooner or
later that message will be emphatically delivered.
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What the Conges. is saying, loud and clear, is that the people are fed up with

this evil and futile business. If the message from the expiring 96th Congress does
not get through, be assured that the incoming 97th Congress will shout it out. And
an incoming President will join in the cry.

This is where we stand on racial balance busing: Both houses have agreed to
language that would prohibit the Justice Department from using public funds "to
bring any sort of action to require directly or indirectly the transportation of any
student to a school other than the school which is nearest the student's home." An
exception is made for handicapped children.

PRACTICAL EFFECT

In one sense, to be sure, there is less to this amendment than meets the eye. The
language would not prevent private litigants, such as the National Association for
the Advancement of Colored People, from petitioning for a busing order. The lan-
guage would not prevent a district judge from imposing such an order on his own.
The only practical effect would be to halt the Justice Department from advocating
forced busing as the government's choice of desegregation remedies.

During the course of Senate debate, Connecticut's Lowell Weicker made the
absurd argument that it is no business of the Congress to speak to judges. "Why
should Congress interpose itself in the judicial process?" he demanded.

The short answer is that Congress, not the courts, holds the power of the purse,
and Congress, not the courts, has power to pass appropriate legislation to enforce
terms of the 14th Amendment. The anti-busing provision is fully within the consti-
tutional powers of the legislative branch.

Beyond this, the provision expresses sound public policy. Ultraliberals and other
social engineers are fond of saying airily that there is nothing new about "busing."
After all, before courts began issuing their busing orders, 10 million children al-
ready were riding buses to school every day. The contention is specious. In the old
days children were bused to get them to school. Today millions of children are being
forced into buses for another reason entirely-to achieve an arbitrary racial
balance.

Such busing is morally wrong. To cart children around a city solely because of the
color of their skins is racism, blatant and overt racism, precisely as evil as the
racially segregated busing of 26 years ago.

Such busing if educationally wrong. No convincing evidence yet has been pro-
duced to show that busing helps black children as a group. The findings of Dr.
James S. Coleman, who once was an advocate of this remedy, have caused him to
back away from the optimistic predictions he made in 1966.

Racial-balance busing adds to disciplinary problems; It makes the involvement of
parents more difficult; it diminishes public support for public schools; and it diverts
large public sums from the business of teaching.

There is overwhelming evidence that court-ordered busing, in the end, simply does
not work. Justice is blind, they say, and surely federal judges are blind to reality
when they suppose they can reorder the lives of unoffending families by judicial
fiat. Judges may work all night to fashion decrees, school by school, intended to put
precisely 50.3 percent white skins and 49.7 percent black skins in a classroom, but
the skins will not stay put.

In city after city, the phenomenort of "resegregation" swiftly has develmed.
Dismayed by disciplinary problems, both white and black familes flee the publIic
schools. Enrollments drop, and everything-parents, children, schools and communi-
ties-often is worse off then before.

Through his attorney general, President Carter has indicated he will veto the
Justice appropriations bill. Let him. He has the power to do so. But in one form or
another, the message will return.

[From the Washington Post, Mar. 24, 1981]

DESEGREGATION IS THE WAY OUT

(Michael Meyers and James I. Meyerson)1

A more emotional topic than desegregation of the public schools is hard to find
unless it is racial integration of the schools. Unfortunately, too many people confuse
the two, and have difficulties in advancing either in practice.

Mr. Meyers is assistant director and Mr. Meyerson is assistant general counsel of the
National Association for the Advancement of Colored People.

83-458 0 - 82 - 35
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Integration, the idea of blacks, whites and Hispanics living and working in close
proximity and going to school together, at least in theory, sounds good. Certainly
our public officials give lip service to integration as a desirable goal. In practice,
however, they too often frustrate, delay or impede deliberate efforts to promote
desegregation of schools, the prelude to integration. They openly oppose busing,
rezoning and student reassignments introduced to achieve a unitary school system
on the pretext that "desegregation is not the answer."

Of course, desegregation is not the answer to America's racial problems, but it is
the remedy to purposeful racial segregation in that it brings blacks and whites
together into a single school or system. Desegregation, therefore, is the beginning,
not the end, of a process designed to move into integration. If the emotions of those
who wish to perpetuate segregation are allowed to prevail, if public officials respond
in a way that panders to the fears and prejudices of white adherents to a racially
structured school system, then desegregation will fail and integration will be impos-
sible.

One of the deep problems associated with the effort to desegregate schools, and
underlying the resistance to integration, is that many whites object to any change
in their life patterns. They define entire neighborhoods as "theirs" and latch on to
majority white schools in increasingly black cities as their last refuge before fleeing.
With unbridled tongues, they state their intentions to move away from black people
should blacks "take over" by challenging the racial status quo.

In a real sense, segregation and isolation have taught white people and white
children how to be ignorant, and how to distort and perveit the American principles
of democratic education, legality and morality. They really believe that no law has
validity that requires them to give up their self-proclaimed superior status in a
community. They cling to their deceptive isolation all the while judging others to be
mediocre or undeserving of the privileges they seek to preserve for themselves.
-Their racial prejudice leads them to the delusion that all whites, no matter what
their real status, come from 100 percent high-class homes and that others are
dangerous to associate and go to school with. Thus, segregation, whatever the
qualitative similarities in facilities or services to a particular school or community,
perpetuates caste as the overriding and major focus of life.

An NAACP attorney, in explaining our efforts to dismantle racially organized
schools, where whites seek to impose their racism on black children, said that "one
does not feed sugar to a cavity." In other words, we may not offer whites who are
opposed to desegregation sugar-coated encouragement by assuring them that their
cause is just but the laws are wrong. That kind of bland apology for pursuing
desegregation only accommodates the basest prejudices of the resisters; it does not
offer anything more than palliatives and fuel for open resistance. Ultimately, it
precludes the attainment of a truly integrated society where racism is eliminated
root and branch.

There are good and compelling reasons for insisting on desegregation and pursu-
ing integrated education. Elimination of the system of racial caste is central and
fundamental to any genuinely democratic society. Rejecting the pernicious norma-
tive racist behavior of public institutions and officials is of paramount interest to a
society concerned with freedom and justice. Freeing our people, black and white, of
superstitions about one another should be not only a legal assignment but also a
moral imperative in a society that respects equality. Moreover, we pursue desegre-
gation because there can be no compromise with racism.

Racism is a complex, difficult, tenacious reality in American life that requires an
enormous commitment of will, energy and resources to overcome. Fortunately, there
are increasing numbers of people, black and white, in and out of government, who
are working toward this end. The purpose of this struggle is a single, truly egalitar-
ian society, which will never be achieved if we cooperate with racism's conventions.

No informed citizen can respect fraudulent appeals for "neighborhood schools"
that promise merely to reflect and perpetuate racial divisions in society. Desegrega-
tion is the way out, and the core of a program for the enrichment of our nation.

[From the Wahington Post, Sept. 4, 19811

WHY Is BUSMG THE ONLY ROUTE?

(By William Raspberry)

The NAACP, unhappy with the results of nearly a decade of court-ordered busing
in Prince George's County, has asked the court to reopen the original case.
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The civil rights organization's contention will be that the county has not done all
it could to maximize racial integration in the public schools. It obviously has not,
though officials no doubt will contend they have done all the law required them to
do in that regard. They drew up bus routes and pupil-assignment plans that, at least
at the beginning, had the effect of ending official segregation..

A couple of things have happened since the plan was implemented in 1972. First,
a large number of whites have left the public schools while a large number of black
families have moved into the county, most of them in areas near the District of
Columbia. Second, housing patterns in 1981 are not what they were in 1972. Whites
have been moving farther out into the county, in many cases selling their homes to
black newcomers.

The school system that was 13 percent black a decade ago is some 40 percent
black today. One result of all this is that the busing patterns that enhanced
integration when they were established now often involve the absurd phenomenon
of black children traveling great distances from their neighborhood only to wind up
in schools that are overwhelmingly black.

It may be fair to ask whether the county has done as much as possible to
maximize racial integration. Clearly, it hasn't. But the suspicion here is that that is
the wrong question. The relevant inquiry is whether anyone-including the
NAACP-has done as much as possible to improve the education of black children.

There are other questions, but this one is key. For instance, the NAACP has
questions regarding possible discrimination in hiring and assigning black teachers.
In my opinion, that is a proper issue for the teachers themselves, but it has little to
do with the question of educating black children, .or of busing, for that matter.
Indeed, if black teachers are being assigned disproprotionately to black schools, that
ought to enhance the education of black children-unless it is assumed that black
teachers are either less qualified than whites or less concerned about the education
of black children.

There is the question of whether school-closing decisions have been made in a way
calculated to reduce the amount of racial integration, a charge which, if true, might
prove to be the most effective lever for reopening the busing case.

There is the question of discrimination against black children, even when they
attend integrated schools. The NAACP points out, for instance, that black children
make up 67 percent of the "educable mentally retarded" and 61 percent of the
children identified as having "specific learning disabilities." Black students, says
NAACP general counsel Thomas I. Atkins, "are being disciplined for things that
would be disregarded or given less discipline for whites." So why does-Atkins work
so feverishly to expose more black children to such disparate treatment?

There may even be a question of the equitable distribution of resources-the
question that resulted in the busing order in the first place. But if that remains a
problem, it strikes me that it can be resolved far more easily than by transferring
pupils.

The NAACP's single-minded insistence on racial integration resolves none of
these questions, and in some cases-the matter of school discipline, for instance-
aggravates them. So why the continuing fervor for busing?

The reason, I suspect, is that the NAACP, seeing clearly the importance of better
education for black children, is trying to achieve it with the only tool it has at hand:
litigation. Litigation works reasonably well in terms of statistical equity. It doesn't
work worth a damn for the education of specific black children.

The NAACP thinks it is committed to improving education for black children.
What it is really committed to is a specific method-busing-for achieving that end.
And it would rather fight its quixotic court battles than switch to a different
approach.

I would not argue for a return to the days of separate-but-equal, when black
children were transported great distances to keep them from sitting next to white
children. But neither would I argue for hauling black children needless miles to
keep them from sitting next to other black children. Color isn't the problem;
education is.

If the NAACP and its supporters had spent as much of their resources, financial
and otherwise, improving the education of black children as has been spent trying
to get them into predominantly white schools, the problem would have been solved
long ago.



542

THE PROBLEM Is "FoRcED" BusING

(By D. L. Cuddy) '
"You know what? I'm against forced busing, tool" That remark was made by a

young intellectual black principal while I was addressing a meeting (in Raleigh,
N.C.) of the local Fellows of the George Washington University Institute for Educa-
tional Leadership.

The principal's pronouncement was based on the fact that the burden of busing
has falen predominantly on blacks. In a school system where the black-white ratio
is 30 to 70, for example, 70 percent of the black students must be bused to achieve
racial balance, but only 30 percent of the white students must be bused. And if the
purpose of forced busing is to achieve societal integration, increasing numbers of
blacks are beginning to wonder if the required movement of their children to
integrated schools during the day, and back to segregated neighborhoods at night,
isn't becoming a permanent "solution" to the problem of racial discrimination
rather than the temporary solution forced busing was originally designed to be.

Decades ago, "freedom of choice" was a slogan used by many whites largely for
the purpose of maintaining segregated schools, with black schools usually of inferior
quality. To correct this situation, the federal government logically was asked to
assist blacks in receiving guaranteed equal educational opportunities. From that
request, however, the federal government embarked on a policy that at least tacitly
supports the racist view that black students cannot learn unless they are seated
next to whites.

As one who attended a racially integrated school in the South in 1952 (two years
prior to the Supreme Court's Brown decision), and who taught in both predominant-
ly black as well as predominantly white neighborhoods, I can say two things
regarding black-white educational relationships. First, in schools where educational
excellence rather than social promotion is emphasized, there appears to be less
racial discrimination. Second, during my public school teaching career, I had more
disciplinary difficulty with spoiled students from affluent neighborhoods than I did
with economically deprived, yet educationally motivated, black students in the same
school. While the Scholastic Aptitude Test scores for white students have been
declining for approximately the past 17 years and many white youths have seemed
determined to ruin their lives with drugs, black students whose parents have
emphasized educational achievement have had a golden opportunity to excel. From
time to time, I meet several of my black former students and now find that one
works at the local state university, one at a television station, one is working
toward her college degree in psychology, and I believe one is now an officer in the
Air Force.

The point here is, that with government protection guaranteeing equal education-
al opportunities, blacks can perform as well as whites; but neither blacks nor whites
want the government to adopt the principle that it can force people to do that
which they do not want to do (e.g., forced sterilization, euthanasia). While blacks
desire federal protection against discrimination so that they may attend whatever
school they wish, go to any public establishment they choose, and live wherever
they please, blacks do not want government implementing a policy that, for exam-
ple, would require the break-up of black neighborhoods forcing the residents against
their will to disperse throughout the white community. Blacks as well as whites
have pride in their neighborhoods and realize the importance of neighborhood
schools.

What of the contention, though, that we live in a world where blacks and whites
must live together, and abandonment of forced busing might lead to a return to a
segregated, albeit voluntary, society? It should be emphasized here that the problem
is not busing, but rather "forced" busing. There is nothing wrong with students
voluntarily requesting to be bused to schools outside their neighborhoods. There is
nothing wrong with school systems developing districts within which black neigh-
borhoods already exist so that an integrated school system may occur naturally.
And although 'magnet" schools are undesirable for many because they tend to
develop elitist attitudes among students, a majority of the American people might
favor instead of forced busing an approach where students of all races voluntarily
would choose to attend secondary schools offering programs fitting students' special
interests.

Concerning the government's role, it is entirely proper for the government to
guarantee that each school receive proportional financial support, and that teachers

I The writer is an instructor of American history at the University of North Carolina at
Chapel Hill.
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include all races and be of equivalent ability in each school. There is also nothing
wrong with government offering developers incentives to construct housing projects
on the outlying growth areas of urban communities that would allow racial repre-
sentation.

As indicated earlier, the problem is "forced" busing. And blacks increasingly seem
to be voicing their opposition to this apparently permanent federal policy, the
burden of which falls predominately on their children and their race.
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This report analyzes the legal and constitutional implications of
S. 528, the "Neighborhood School Act of 1981," introduced by Senator Johnston,
at al., on February 24, 1981. Section 2 of that bill states that the
"neighborhood public school" is "the preferred method of public school
attendance and should be employed to the maximum extent consistent with the
Constitution of the United States." To Implement this congressional policy,
§3 imposes certain limits on the authority of the Federal courts to require
the transportation of any student beyond the public school "nearest the
student's residence" in school desegregation cases. The bill's major restriction
would operate to bar the courts frm ordering the bus transportation of any
student in Xqep of .thrty minutes "total actual daily time" or ten mills
"totd1 actual rQwd-trip distance" beyond that required for the student's
attendance- at the "public school closest" to his or her residence. Based
on a review of the case law, the report indicates that S. 528 could preclude
judicial use of busing remedies heretofore approved by the Supreme Court
in _Jnn v. B o Education and its progeny to eliminate de ur or
unconstitutional segregation from the public schools. This, in turn, raises
issues of constitutional dimension related to Congress' power to legislate
remedies for equal protection violation under §5 of the Fourteenth Amendment,
or to restrict the jurisdiction of the Federal courts pursuant to Article
III of the Constitution.

With regard to the §5 issue, the report suggests that, in view of the
emphasis in Katzenbach v. Morg and Orego v. Mitchell, It al., on Congress'
superior fact-finding capacity in firing remedies for equal protection violations,
the limitations imposed by S. 528 may be entitled to judicial deference,
particularly if the findings in §2 of the bill relative to the harms of busing
are supported by other evidence adduced in congressional hearings and debate.
However, because the bill could be viewed as restricting or abrogating, rather
th e*.q4ig., a remedy essential to the right to a desegregated education in
some cases, and involves the issue of Congress' power vis ais the Federal
courts rather than the Statepa __n6ut -. .th ..- -c.-a s-tno Morgan and Oregon, those precedents maf

e j- Z _ S. 5. Another possible source of authority for
the rinedal limits of the bill, as they would apply to the use of busing by
the lower Federal courts, may be found in Article III of the Constitution which
empowers Congress to "ordain and establish" the inferior Federal courts. The
Supreme Court has consistently construed Congress' power over the jurisdiction
of the lower Federal courts to be virtually plenary. More problematic, however,
is the issue whether Congress' Article III power to make "Exceptions and...
Regulations. . ." to the Supreme Court's appellate jurisdiction would sanction
the statutory withdrawl of Supreme Court authority to order busing remedies to
effectuate the right to a desegregated education. Fundamental constitutional
considerations related to separation of powers and the Supreme Court's essential
function in giving uniformity and national supremacy to Federal law may operate
as limitations upon Congress' Article III powers in relation to the appellate
jurisdiction of the Supreme Court.
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LEGAL ANALYSIS OF S. 528, 97TH CONG., IST SESS.,
THE "NEIGHBORHOOD SCHOOL ACT OF 1981"

INTRODUCTION

On February 24, 1981, Senator Johnston, on behalf of himself and several

colleagues, introduced S. 528, the "Neighborhood School Act of 1981," which was

referred to the Committee on the Judiciary. That bill would Impose certain

limits on the power of the Federal courts with respect to the grant of injunc-

tive relief in suits to desegregate the public schools and would authorize the

Attorney General to seek judicial enforcement of these limits on behalf of pri-

Vate parties in certain circumstances.

Section 2 of the bill contains a declaration of Congressional findings to

wit: that court ordered transportation of students beyond the public school

"closest to their residences" has been an "ineffective remedy" frequently re-

sulting in an "exodus" of children and loss of community support for public

school systems; that such transportation is "expensive and wasteful of scarce

supplies of petroleum fuels;" and that student busing "to achieve racial balance"

has been "overused" by the courts, is "educationally unsound," and actually

causes racial imbalances in the schools "without constitutional or social jus-

tification." Accordingly, 12 concludes by stating that the assignment of child-

ren to their "neighborhood public school" is "the preferred method of public

school attendance and should be employed to the maximum extent consistent with

the Constitution of the United States."
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To implement this congressional policy, 13 of the bill would add a new
1/

subsection (c) to 28 U.S.C. 16-1 prouldIng that, except in certain limited

circumstances,

No court of the United States may order or issue any writ
ordering directly or indirectly any student to be assigned
or to be transported to a public school other than that
which is nearest to the student's residence...

The bill provides for exceptions to this general limitation on judicial authority

where more extensive transportation is required by a student's attendance at a

"magnet," vocational, technical, or other specialized instructional program, is

related "directly or primarily" to an "educational purpose," or is otherwise

"reasonable." However, no such transportation requirement shall be considered

reasonable if alternatives less onerous in terms of "time in travel, distance,

danger, or inconvenience" are available. The cross-district busing of students

would also be deemed unreasonable. Nor would a transportation plan be "reasonable"

where it is "likely," presumably because of white flight or otherwise, to aggravate

existing "racial imbalance" in a school system, or to have "a net harmful effect

on the quality of education in the public school district." Finally, 13 would

make it unreasonable, and therefore bar the courts from ordering, the bus trans-

portation of any student that exceeds by thirty minutes or by ten miles the

"total actual time" or "total actual round trip distance" required for the

student's attendance at the "public school closest" to his or her residence.

I/ This section currently provides:

1 1651. Writs
(a) The Supreme Court and all courts established by Act of Congress may

issue all writs necessary or appropriate in aid of their respective jurisdictions
and agreeable to the usages and principles of law.

(b) An alternative writ or rule nisi may be issued by a justice or judge
of a court which has jurisdiction.
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21
Section 4 of the bill would amend Title VI of the 1964 Civil Rights Act

to authorize the Attorney General, on complaint by a student or his parent

that "he has been required directly or indirectly to attend or to be trans-

ported to a public school in violation of the Neighborhood School Act," to

initiate a civil action in Federal district court to enforce these limitations.

Before instituting such action, the Attorney General must certify that the com-

plaint is meritorious, and that the complainants are unable to maintain an

appropriate action for relief. The Attorney General is authorized to implead

as defendant such parties as may be necessary to the grant of effective relief.

I.

As is apparent from the bill's preambulatory findings, the basic legis-

lative objective of the proposed act is to, in effect, constitutionalize the

"neighborhood school" by imposing strict statutory limits on the power of the

Federal courts to order the transportation of any student beyond the "closest"

public school to his or her residence in desegregation cases. For purposes of

the bill, it is indifferent whether the order or plan is directed to elimina-

tion of segregation de jure in origin, that is, that caused by the intentional

actions of school officials and traditionally condemned as a violation of the

Equal Protection Clause of the Fourteenth Amendment, or de facto and resulting

without the complicity of State or local officials. Accordingly, the bill would

make attendance at the neighborhood school the preferred method of student as-

signment, valid for all purposes under Federal law, and would sanction judicial

departures from this policy only to the extent that they did not entail an in-

crease beyond prescribed limits, in either the time or distance of travel, over

that required for a student's attendance at the school closest to his or her home.

2/ 42 U.S.C. 2000c et seq.
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As such, it would not affect the authority of the courts to enforce remedies

in school desegregation cases involving the reassignment between schools or

the reformulation of school attendance boundaries which do not place a great-

er transportation burden on any affected child. Nor would the bill interfere

with the use of other commonly employed desegregation remedies, such as volun-

tary majority to minority transfers, the establishment of "magnet" schools,

school closings and new school construction, and the remedial assignment of

of faculty and staff, Beyond this, however, the bill may import significant

restrictions on Federal authority to impose "affirmative" remedies to redress

conditions of State sanctioned segregation violative of equal protection

guarantees.

Before proceeding further, however, it should be noted that certain

language in the bill could invite a narrow judicial interpretation of the

busing limitations with a view to reconciling them with existing authority

under the Fourteenth Amendment. For instance, the congressional finding

in 12(a)(4) that neighborhood public schools "should be employed to the maxi-

mum extent consistent with the Constitution of the United States" (emphasis

added) finds a statutory parallel in the Scott-Mansfield amendment to Title

II of the 1974 Education Amendments. That provision qualified a restriction

on court ordered busing beyond the school "closest or next closest" to the home

by stating that nothing in that Act "is intended to modify or diminish the

authority of the courts of the United States to enforce fully the Fifth and
2a/

Fourteenth Amendments to the Constitution of the United States." Taking a

cue from the Scott-Mansfield language, the busing limitations in Title II

were subsequently held by the courts not to bind judicial authority in cases

involving constitutional violations, that is, where there has been a finding of

2a/ See, 20 U.S.C. 1702(b).
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2b/
de Jure segregation. Thus, in Daytou Board of Education v. Brinkman the

Sixth Circuit pointed to the statement of congressional finding In 11702(b)

in refusing to adhere to the "next closest school" limitation and ruled that

the 1974 Act, taken as a whole, restricted "neither the nature nor scope of

the remedy for constitutional violations In the instant case."

Another possible limiting construction is suggested by inclusion in 13

of language that would measure the time and distance l5in'ations on student

transportation by comparison to "the public school closest to the student's

residence and with a grade level identical to that of the student." (emphasis

added). During consideration of the fiscal 1977 Labor-HEW appropriations,

Congress adopted a provision which, In terms somewhat analogous to the bill,

directed HEW that It may not require the transportation of students beyond

the school nearest the home "which offers the courses of study pursued by
2c/

such student" in order to comply with Title VI of the 1964 Civil Rights Act.

Nothwithstanding the explicit prohibitory language of the statute, and con-

trary indications In the legislative history, the Department of Justice sub-

sequently issued an analysis that Congress did not intend to prohibit HEW

2b/ 518 F. 2d 853 (6th Cir. 1975), cert. denied 423 U.S. 1000 (1976).
See, al-so, organ v. Kerrigan, 530 F. 2d -01-(1st Cir.), cert. denied 426
U.S. 935 (1976); Hart v. Community School Board, 512 F. 2-d7 (2d Cir. 1975);
Evans v. Buchanan 415 F. Supp. 328 (D. Del. 1976). aff'd 555 F. 2d 373 (3d
Cir. 1977).

2c/ Section 208 of Pub. L. 94-439 (9/30/76). The Byrd Amendment pro-
vided in full as follows:

None of the funds contained in this Act shall be used to
require, directly or indirectly, the transportation of
any student to a school other than the school which is
nearest the student's home, and which offers the courses
of study pursued by such student, in order to comply with
Title VI of the civil Rights Act of 1964.
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required busing associated with the desegregation techniques of school "pair-
2d/

Ing" and "clustering.' Generally, pairing or clustering plans involve the

division or reorganization of grade structures between or among two or more

schools, with student attendance predicated on grade level rather than geo-

graphical proximity.

The Justice Department relied in part on the above qualification in the

Byrd amendment to reach this conclusion. It reasoned from the Byrd language

that Congress intended the transportation limits to apply only after pairing

or clustering of schools, not to the original student assignment scheme. That

is, a student could be assigned or required to attend a school beyond the pre-

scribed limits if, because of a grade structure reorganization adopted for de-

segregation purposesthe school nearest the home did not provide "the course of

study pursued by such student." The similarity of the Byrd language to that

proposed in the busing provisions of the bill suggest that the latter's time

and distance limitations could likewise be interpreted in a manner contrary to
2e/

the probable intent of its sponsers.

2d/ See, 123 Cong. Rec. 10908 (daily ed. 6/28/77).

2e/ This result could probably be avoided, however, by the addition of
language to eliminate any inherent ambiguity and narrowing the scope of the
present qualifying language. An example may be found in the Eagleton-Biden
Amendment adopted in 1977 as a response to the Justice Department interpre-
tation of its predecessor, the Byrd Amendment. Eagleton-Biden, first enacted
by the fiscal 1978 Labor-HEW appropriations, 1208, Pub. L. 95-205, 91 Stat.
1460 (12/9/77) incorporated the Byrd language but added the following:

For the purpose of this section an indirect require-
ment of transportation of students includes transpor-
tation of students to carry out a plan involving the
reorganization of the grade structure of schools, the
pairing of schools, or the clustering of schools, or
any combination of grade restructuring, pairing, or
clustering. The prohibition in this section does not
include the establishment of magnet schools.
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Barring these or other narrow judicial interpretations of the bill's

language, it may be appropriate, in order to more fully appraise its legal

and constitutional Implications, to review the course of Supreme Court de-
3/

cisions stemming from Brown v. Board of Education. In Brown the Court held

that the Equal Protection Clause forbade State policies mandating the sepa-

ration of students In the public schools on the basis of race. In striking

down State statutes which required or permitted, by local option, separate

schools for black and white children, the Court declared that the "separate
4/

but equal" doctrine announced in Pleasy v. Ferguso7 had no place in public

education.

But over the next two decades, the nature of the obligation placed on

school officials evolved from the mere cessation of overt racial assignment,

the target of Brown, to elimination of the "effects" of the former dual system.
5/

In Green v. County Board of Educati7n the Court held that school officials had

an "affirmative duty" to abolish the "last vestiges" of a dual school system,

including all "racially identifiable" schools. In addition to the racial com-

position of their student bodies or staffs, schools could be racially identifiable

by comparison with other schools in the district if the quality of their phy-

sical facilities, curricula, or personnel differ significantly. Although there

3/ 347 U.S. 483 (1954).

4/ 163 U.S. 537 (1895).

5/ 391 U.S. 430, 438-9 (1968). In Green, the Court declared that
schoolol boards. * .operating state compelled dual school systems [are]
nevertheless charged with the affirmative duty to take whatever steps might
be necessary to convert to a unitary system in which racial discrimination
[isi eliminated root and branch." This affirmative duty requires the "school
board today. . .to come forward with a plan that promises realistically to
work, and promises realistically to work now." See, also, Alexander v.
Holmes County Board, 396 U.S. 19 (1969).
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is no duty to make schools identical in all respects, there is a "presumption"

against schools that are one race or "substantially disproportionate" in racial

composition, or that otherwise diverge markedly from the norm defined by these
6/ 7/

criteria. Thus, the Court in Swann v. Board of Education and later cases

held that such differences between schools in a former statutory dual system

establishes a prima facie case that school officials are continuing to discri-

minate or that they have failed in their duty to remedy fully the effects of

past discrimination. Since the 1973 ruling in the Denver case, Keyes v. School
8/

District No. 1, it is also clear that the same affirmative constitutional duty

attaches where de jure segregation in a "meaningful portion" of the system re-

sults from intentional school board policies in a district without a prior

history of statutory dual schools.

The Court in Swann sought to define the scope of judicial authority to

enforce school district compliance with this constitutional obligation and set

out "with more particularity" the elements of an acceptable school desegrega-

tion plan. With respect to the assignment of pupils, the Court stated that in

eliminating illegally segregated schools, the "neighborhood school" or any other

student assignment plan "is not acceptable because it appears to be neutral."

Rather, in a system that is de jure segregated, a constitutionally adequate plan

may require "a frank--and sometimes drastic--gerrymandering of school districts

and attendance zones," resulting in zones "neither compact nor continguous,

indeed they may be at opposite ends of the city." Accordingly, the Federal

6/ 402 U.S. 1 (1971).

7/ Columbus Board of Education v. Penick, 443 U.S. 449 (1979); Dayton
Board of Education v. Brinkman, 443 U.S. 526 (1979).

8/ 413 U.S. 189 (1973).
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courts may require school officials to implement plans involving "gerrymander-

ing of school districts. .. (and) 'pairing,' 'clustering,' or 'grouping' of

schools with attendance assignents made deliberately to accomplish the tran-

sfer of Negro students out of formerly Negro schools and transfer of White
9/

students to formerly all-Negro schools."

A related aspect of the Swann decision was its qualified endorsement of

student transportation as a desegregation remedy. The Court cautioned that

.the permissible scope of student transportation" could not, because of the

Very nature" of the desegregation process, be precisely defined "for the In-

finite variety of problems presented in thousands of situations." Nonetheless,

finding that "[desegregation plans cannot be limited to the walk-in school,"

the Court held that, "as a normal and accepted tool of educational policy,"

busing for desegregation purposes could, subject to certain limitations, be

employed "where the assignment of children to the school nearest their home

would not produce an effective dismantling of the dual system." While suggest-

ing limits, however, the Court declined to provide any "rigid guidelines" for

future cases, saying only that busing could be used where "feasible," and that

its use was to be limited by considerations of times and distances which would

Neither risk the health of the children or significantly impinge on the educa-
1o/

tional process." In addition, limits on time of travel would vary with many
11/

factors, "but probably with none more than the age of the student-s."

Three companion cases decided by the Court on the same day as Swam also

addressed the judicial use of remedial student assignments and busing in school

9/ 402 U.S. at 27.

10/ 402 U.S. at 30-31.

11/ 402 U.S. at 31.
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12/
desegregation cases. In Davis v. Board of School Comissioners the Court re-

versed the Fifth Circuit Court of Appeals for failing to achieve adequate

desegregation of Mobile County, Alabama. The Fifth Circuit had affirmed a

desegregation order that did not require busing of students across a major

highway which divided Mobile Into district zones. The Supreme Court's reversal

was critical of the appeals court decision because "inadequate consideration

was given to the possible use of bus transportation and split zoning."

As we have held, 'neighborhood school zoning,' whether
based strictly on home-to-school distance or on 'unified
geographic zones' ii not the only constitutionally per-
missible remedy; nor is it per se adequate to meet the
remedial responsibilities of local boards. Having once
found a violations the district judge or school authorities
should make every effort to achieve the greatest possible
degree of actual desegregation, taking into account the
practicalities of the situation. A district court may and
should consider the use of all available techniques in-
cluding restructuring of attendance zones and both con-
tinguous and noncontinguous attendance zones. [citing
Swann). The measure of any desegregation plan Is its
effectiveness. 13/

14/
In McDaniel v. Barreei the Court reversed a ruling of the Georgia State

Supreme Court that a school desegregation plan imposed by the former Depart-

ment of H.E.W. under Title VI of the 1964 Civil Rights Act violated the

rights of white students and their parents because it treated students

differently on account of race. The Court held that in compliance with

its duty under Green and Swann to convert to a unitary system, the local

board of education of Clark County, Georgia had properly considered the

race of the students in fixing school attendance boundaries.

In this remedial process, steps will almost Invariably
require that students be assigned 'differently because

12/ 402 U.S. 33 (1971).

13/ 402 U.S. at 37.

14/ 402 U.S. 39 (1971).

83-458 0 - 82 - 36
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of their race.' (citation omitted) Any other approach
would freeze the status quo that is the target of all
desegregation processes. 15/

16/
Finally, in North Carolina Board of Education v. Swaunn, the Court held un-

constitutional North Carolina's anti-busing law, which forbade the assign-

ment or transportation of any student on the basis of race or for the purpose

of achieving racial balance in the public schools. The State statute was

found to prevent implementation of desegregation plans required by the Four-

teenth Amendment and was therefore unconstitutional. According to Chief Jus-

tice Burger, "[blus transportation has long been an integral part of all public

school systems, and it is unlikely that a truly effective remedy could be de-
17/

vised without continued reliance upon it."

In his ruling on application for a stay order in Winston-Salem/Forsyth
18/

County Board of Education v. Scott, Chief Justice Burger, sitting as Circuit

Justice, offered some additional indication of the limits imposed by Swann on

student busing. The Chief Justice found "disturbing" the district court's

apparent agreement with the school board that Swann required that each school

have a proportion of blacks and whites corresponding to the proportion pre-

vailing in the system as a whole. He denied the stay application, but only

after chastising the board for being vague in its reference to "one hour

average travel time," and indicated, "by way of illustration," that three hours

would be "patently offensive" when school facilities are available at a lesser

distance. The Chief Justice also stressed that he would be disposed to grant

I5/ 402 U.S. at 41.

16/ 402 U.S. 42 (1971).

17/ 402 U.S. at 46.

18/ 404 U.S. 1221 (1971).
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the application for stay if it had been made earlier and seemed especially con-

cerned that the court's order called for 16,000 moue students to be transported

in 157 more buses, nearly double the number before adoption of the plan.

Short of the presumptive upper limit of three hours suggested by the

Chief Justice in Winston-Salem/Forsyth case, and the broad health and safety

limitations noted in Swann, there appear to be no hard and fast rules as to

the time or distance of travel that will be permitted. As in other equity

cases, the lower Federal courts were vested by Swann with "broad discretion"

to determine, in the first instance, what specific measures may or may not be

necessary to achieve "the greatest possible degree of actual desegregation" in
19/

a given case. Thus, for example, in Mannings v. Board of Public Instruction,

the Fifth Circuit approved a plan to desegregate the Tampa, Florida schools

which required the transportation of some 20,000 additional students for bus

rides averaging 45 minutes to 1 1/2 hours one way. On the other had, the
20/

Sixth Circuit in the Memphis case, where total desegregation could have been

accomplished by a plan Involving bus rides up to 60 minutes, affirmed a plan

which left some 25,000 black students in 25 all-black schools, but which re-

duced the average bus ride to 38 minutes each way, with no rides over 45 minutes

in length. The courts in several other cases have attempted to gauge the

extent of required busing to that Involved in the Swann case. Under the plan

approved by the Supreme Court in Swann, trips for elementary school students

averaged about seven miles and the trial court had found that they would take

"not over 35 minutes at most." The Supreme Court noted that this compared

favorably with the transportation plan previously operated in Charlotte under

19/ 427 F. 2d 874 (5th Cir. 1971).

20/ Northcross v. Board of Educationg 341 F. Supp. 583 (W.D. Tenn. 1972),
aff'd-480 F. 2d IT(6th Cir. 1973), ert. denied. 416 U.S. 962 (1974).
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which each day 23,600 students on all grade levels were transported an. average
21/

of 15 miles one way for an average trip requiring over an hou-r.

As this sampling of cases suggests, it is impossible to determine in ad-

vance the impact of the bill's restrictions, in any particular case, on the

courts' discretion to order relief necessary for compliance with the remedial

principles of Swann and related cases. This is particularly so because, in

addition to the time and distance limitations in 53, the bill employs other

non-quantitative, and perhaps unquantifiable, restrictions on judicial authority

to order student transportation. For example, irrespective of considerations

of travel time or distance, the bill would preclude transportation orders

that are "likely" to aggravate "racial imbalance" in the system, because of

white flight or otherwise, or to have "a net harmful effect on the quality of

education" in the system, or where "reasonable alternatives" exist. In some

cases, the Swann standards might be met without requiring busing beyond the

limits imposed by the bill, but in the circumstances of the Swann case itself,

and a substantial number of cases where it has been employed, some more ex-

tensive busing might be required to desegregate schools to the extent mandated

21/ See, e.g., Vaughn v. Board of Education of Prince George's County,
355 F. Supp. 1051 (D. Md. 1972), aff'd 468 F. 2d 894 (4th Cir. 1973) (maximum
busing time of 35 minutes per pupil, with mean average of 14 minutes per one-
way bus trip compared with 35 minute maximum in Swann though that represented
a reduction in maximum one-way bus trips prior to desegregation in that case);
Brewer v. School Board of City of Norfolk, Va., 456 F. 2d 943 (4th Cir.), cert.
denied 406 U.S. 905 (1972) ("30 minutes each way" not "substantially different"
from that required by Swann); Moss v. Stamford Board of Education, 365 F. Supp.
675 (D. Conn. 1973) (plan provi-d "maximum time to be spent on the buses by any
child is 34 minutes--slightly less than the maximum time in the Swann case and
therefore acceptable"); Morgan v. Kerrigan, 401 F. Supp. 216 (D. Mass. 1975),
aff'd 530 F. 2d 401 (1st Cir. 1976)Tuinder final plan approved for the Boston
sEcools "the average distance from home to school will not exceed 2.5 miles,
and the longest possible trip will be shorter than 5 miles" with travel time
averaging "between 10 and 15 minutes each way, and the longest trip will be
less than 25 minutes").
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by current constitutional standards. In these cases, the courts would be effec-

tively restrained from fully exercising the equitable discretion they possess

under existing precedent. To the extent that S. 528 may vary from or alter the

remedial powers of the courts in school desegregation cases, Its constitutional

validity may depend on the reach of Congress' authority under 55 of the Four-
22/

teenth Amendment, which Is cited as authority in 62(b) of the bIT, to de-

fine the scope of equal protection guarantees. Another potential source of

legislative authority for the proposed restrictions may derive from Article III

of the Constitution which grants Congress the power to restrict the original

jurisdiction of the lower Federal courts and the appellate jurisdiction of the

Supreme Court in certain cases. The remainder of this report analyzes both these

sources In relation to Congress' power to enact the busing limitations in S. 528.

II.

Section 5 of the Fourteenth Amendment vests with Congress the "power to

enforce, by appropriate legislation, the provisions of this article." The first

significant recognition of Congress' role in the definition of constitutional
23/

rights and implementing remedies under 55 is found in Katzenbach v. Horgan-which

interpreted the section as a "positive grant" to Congress of "the same broad

powers expressed in the Necessary and Proper Clause." The Supreme Court there

held that 64(e) of the Voting Rights Act of 1965, which invalidated a New York

literacy requirement for voting as applied to Puerto Rican residents educated

in American Flag schools, was appropriate legislation under 55. This was so

22/ Section 2(b) of the bill states: "The Congress is hereby exercising
its power to enforce, by appropriate legislation, the provisions of the four-
teenth amendment."

23/ 384 U.S. 641 (1966).
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24/
despite the Court's own refusal, in Lassiter v. Northampton Election Boa-',

to strike down State literacy requirements for voting as a violation of the

Equal Protection Clause in the absence of any discriminatory use of the test.

To be appropriate legislation, 64(e) had to be "plainly adopted to the end"

of enforcing equal protection and "not prohibited by, but.* consistent with

the letter and spirit of the Constitution."

The decision in Morgan rested on two separate rationales, both involving

a major extension of congressional enforcement authority under 55. First,

Justice Brennan, writing for himself and five other members of the Court, with

the separate concurrence of Justice Douglas, characterized 55 as a broad grant

of discretionary power to "determin[el.whether and what legislation is needed
25/

to secure the guarantees of the Fourteenth Amendment." In this view, Congress

is empowered by 55 to enact prophylactic measures to ensure enjoyment of equal

protection guarantees against the potentiality of official discrimination and

to remove obstacles to the States' performance of their obligations under the

amendment. As in reviewing necessary and proper clause legislation, where the

Court is able "to perceive a basis" for the congressional determination, its

inquiry is at an end. Here, the Court held,

It is for Congress, as the branch that made this judgment,
to assess and weigh the various conflicting considerations--
the risk or pervasiveness of the discrimination in govern-
mental services, the effectiveness of eliminating the state
restriction on the right to vote as a means of dealing with
the evil, the adequacy or availability of alternative remedies,
and the nature and significance of the state interest that
would be affected by the nullification of the English lite-
racy requirement as applied to residents who have success-
fully completed the sixth grade in a Puerto Rican school. 26/

24/ 360 U.S. 45 (1959).

25/ 384 U.S. at 650-51.

26/ 384 U.S. at 653.
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Thus, despite the absence in the record of any actual discrimination by New

York in the provision of such services, it was within Congress' power to act

to insure that Puerto Ricans have the political power to enable them "better

to obtain 'perfect equality of civil rights and the equal protection of the
27/

laws.'" The second branch of Morgan held that 55 confers independent authority

on Congress to find that a State practice violates the Equal Protection Clause

even if the Court is unwilling to make the same determination.

Here, again, it is enough that we perceive a basis upon
which Congress might predicate a judgment that the ap-
plication of New York's English literacy requirement.

constitutesl] an Invidious discrimination in viola-
tion of the Equal Protection Clause. 28/

Accordingly, the majority In Morgan suggested not only that Congress has autho-

rity under 55 to define as well as remedy denials of equal protection but also

that the courts should defer to congressional exercise of that authority.

Justices Harlan and Stewart, who joined in the only dissenting opinion,

rejected both branches of the majority's rationale. They dismissed the reme-

dial theory as Inapplicable to the challenged legislation. Since 14(e) had

been introduced from the floor during debate on the Voting Rights Act, there

had been no investigation of legislative facts to support a finding of discri-

mination against Puerto Ricans in rendering of governmental services. As to

the second rationale, their objection was more fundamental. The issue whether

New York's denial of voting rights to those subsequently enfranchised by 14(e)

violated equal protection was a judicial question which could not be resolved

by Congress. A congressional determination that Spanish-speaking citizens are

as capable of making informed decisions in elections as English-speaking citizens

might have some bearing on that judicial decision, but in the dissenters' view,

27/ 384 U.S. at 653.

28/ 384 U.S. at 656.
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courts should, in interpreting the Equal Protection Clause, give no more defe-
29/

rence to congressional judgments than those of State legislatures.

The broad language of the Morgan majority might support congressional

prescription of the remedial standards in S. 528 even if they impose limits,

in terms of time or distances of travel or otherwise, on judicially ordered

student transportation to effectuate public school desegregation. But this

conclusion Is rendered less certain by indications In Morgan that Congress may

only exercise its 15 authority to facilitate the realization or extend the

protections of the Fourteenth Amendment. Morgan upheld a voting eligibility

standard arguably more liberal than the judicially defined constitutional re-

quirement. A caveat to the Court's opinion in Morgan emphasized the distinction

between the power to expand and the power to restrict the reach of equal pro-

tection thusly:

Section 5 does not grant Congress power to exercise discre-
tion in the other direction and to enact 'statutes so as in
effect to dilute equal protection and due process decisions
of this Court.' We emphasize that Congress' power under
section 5 Is limited to adopting measures to enforce the
guarantees of the Amendment; section 5 grants Congress no
power to restrict, abrogate, or dilute these guarantees.
Thus, for example, an enactment authorizing States to-es-
tablish racially segregated systems of education would
not be--as required by section 5--a measure 'to enforce'

29/ According to the dissenters:

a . .[W~e have here not a matter of giving deference to a congressional
estimate based on its determination of legislative facts, bearing upon
the validity vel non of a statute, but rather what can at most be called
a legislative announcement that Congress believes a state law to entail
an unconstitutional deprivation of equal protection. Although this kind
of declaration Is of course entitled to the most respectful consideration,
coming as it does from a concurrent branch and one that is knowledgeable
in matters of popular political participation, I do not believe that it
lessens our responsibility to decide the fundamental issue of whether
in fact the state enactment violates federal constitutional rights. 384
U.S. at 669-70 (dissenting opinion).
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the Equal Protection Clause since that clause of its own
force prohibits such state laws. 30/

Accordingly, insofar as S. 528 would place limits on transportation remedies

that could interfere with effectuation of the right to a desegregated public

education as defined in the case law, it may come within this explicit excep-
31/

tion to the Morgan doctrine. In addition, Morgan concerned a congressional

statute directed to certain actions by the States. The remedial standards in

S. 528, on the other hand, directly implicate the equitable power of the
32/

Federal courts and may, therefore, Involve different considerations. Finally,

30/ 384 U.S. at 651-52, n. 10.

31/ However, Professor Charles Alan Wright, a noted constitutional scholar
at the University of Texas, concluded in congressional testimony on earlier
busing legislation that:

Neither Swann nor any other Supreme Court case holds that there is
a constitutional right to attend a racially balanced school or a
constitutional right to be taken to school by bus for that purpose.
Swann explicitly rejected the notion that the Constitution requires
racial balance, 402 U.S. at 24, and recognized that one race
schools may remain so long as they are not part of state-enforced
segregation, 402 U.S. at 25-26. It would seem that the power of
Congress to speak to the question of remedy and to say whether and
under what circumstances a particular remedy is to be used, is no
less for violation of the Equal Protection Clause than it is for
violation of the fourth amendment, the Self Incrimination Clause,
the Due Process Clause, or any other provision of the Constitution.

A Bill to Further the Achievement of Equal Educational Opportunities: Hearings
on H.R. 13915 Before the House Committee on Education and Labor, 92d Cong., 2d
Sess. 1163 (1972) (statement of Charles Alan Wright).

32/ In this regard, one commentator has noted:

Whatever the reach of section 5 as a vehicle for augmenting the
power of Congress to regulate matters otherwise left to the States,
it provides no authority for Congress to interfere with the
execution or enforcement of federal court judgments or to
overturn federal judicial determinations of the requirements
of the fourteenth amendment. The entire fourteenth amend-
ment increased congressional power at the expense of the states,
not of the federal courts.

Rotunda, R.D., Congressional Power to Restrict the Jurisdiction of the Lower
Federal Courts and the Problem of School Busing, 64 Ceo. L. J. 839, 859 (1976).



564

the full breadth of congressional power elaborated in Morgan may not command

a majority of the present court.
33/

Four years after Morgan, the Court in Oregon v. Mitchell reconsidered

the breadth of congressional power under 15 within the context of the 1970

amendments to the Voting Rights Act which, inter alia, mandated a minimum

voting age of 18 for all elections, State and Federal, contrary State law

notwithstanding. A literal reading of Morgan suggests that the congressional

determination would be upheld provided that there was a perceptible basis for

concluding that the extension of the franchise to 18 years old was necessary

to effectuate Fourteenth Amendment guarantees or, alternatively, that such

age discrimination was an invidious classification unsupported by a "com-

pelling state interest." However, only three Justices, Brennan, White, and

Marshall, fully embraced the broad rationale of Morgan while Justice Douglas,

in a partial concurrence, found simply that "Congress might well conclude that

a reduction of the voting age from 21 to 18 was needed in the interest of

equal protection." Justices Stewart, Burger, Blackmun, and Harlan found

that Congress lacked the power under 15 to change age qualifications for State

elections. The deciding vote was cast by Justice Black who found that Congress'

55 power was limited by the Constitution's delegation to the States of the power

to determine qualifications for State elections.

The Court thus rejected 5 to 4 the application of the 18 year age re-

quirement to State elections, but the conflicting rationales of the Justices

served only to obscure the issue of the scope of congressional power under

55. Justice Brennan, joined by Justices White and Marshall, reasoned on the

33/ 400 U.s. 112 (1970).
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basis of the second branch of Morgan that, whatever the Court's view of ex-

cluding 18 year olds from the vote, Congress' determination was entitled to

deference because "proper regard for the special function of Congress in

making determinations of legislative fact compels the Court to respect those

determinations unless they are contradicted by evidence far stronger than
34/

anything that has been adduced in these cases." Elaborating further on the

justification for judicial deference to congressional fact-finding, Justice

Brennan stated:

The nature of the judicial process makes it an inappropriate
forum for the determination of complex factual questions of
the kind so often involved in constitutional adjudication.
Courts, therefore, will overturn a legislative determination
of a factual question only if the legislature's finding is
so clearly wrong that it may be characterized as 'arbitrary,'
'irrational,' or 'unreasonable.' 35/

A significant aspect of Justice Brennan's opinion in Oregon was its apparent

reformulation of the limiting principle in Horgan predicated on the dilution

of equal protection rights. Instead of the Horgan distinction between legis-

lative dilution versus expansion, Justice Brennan emphasized as critical under

55 Congress' superior capacity to "determine whether the factual basis necessary

to support a state legislative discrimination actually exists."

A decision of this Court striking down a state statute expresses,
among other things, our conclusion that the legislative findings
upon which the statute Is based are so far wrong as to be unrea-
sonable. Unless Congress were to unearth new evidence in its
investigation, its identical findings on the identical issue would
be no more reasonable than those of the state legislature. 36/

Although not entirely clear, this statement may imply, contrary to Horgan,

34/ 400 U.S. at 240.

35/ 400 U.S. at 247-48.

36/ 400 U.S. at 249, n. 31.
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an indefinite power in Congress, as legislative fazt-finder, to narrow the

scope of equal protection and due process rights on the basis of new evidence.

Five members of the Court took issue with Justice Brennan's position,

finding various limitations on Congress' 15 power. Justice Black argued that

Congress has power under 15 to override an express delegation to the States
37/

only in cases of racial discrimination. Justice Harlan, after determining

that the Fourteenth Amendment was not intended to reach discriminatory voter

qualifications of any kind, rejected the notion that Congress has a "final say

on matters of constitutional interpretation * . as fundamentally out of keep-

ing with the constitutional structure." Justice Stewart, joined by the Chief

Justice and Justice Blackmun, read Morgan to give Congress power to do no more

than "provide the means of eradicating situations that amount to a violation
38/

of the Equal Protection Clause." They argued that §4(e) had been upheld on

the alternative ground of remedying discrimination against Puerto Ricans in

the furnishing of public services. Discrimination against Puerto Ricans was

an undoubted invidious discrimination. Thus, Morgan's two branches merely

allowed Congress to act upon established unconstitutionality, to impose upon

the States remedies "that elaborated upon the direct command of the Consti-

tution," and to overturn State laws if "they were in fact used as instruments

of invidious discrimination even though a court in an individual lawsuit might
39/

not have reached that factual conclusion." But, in their view, nothing in

Morgan sustained congressional power to "determine as a matter of substantive

37/ 400 U.S. at 129.

38/ 400 U.S. at 296.

39/ 400 U.S. at 296.
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constitutional law what situations fall within the ambit of the [equal protec-
40/

tion] clause, and what state interests are 'compelling.'"

The opinions of a majority of Justices in Oregon appear to have severely

undermined Morgan's second rationale that 55 authorizes Congress to define

the substantive reach of the Equal Protection Clause by invalidating State

legislation. The first branch of Morgan, however, recognizing congressional

power to act to remedy State denials of equal protection appears to have sur-

vived, at least with respect to State practices aimed at "discrete and insular"
41/ 42/

minorities. As in Oregon, the Court In Fullilove v. KlutznIck relied on

Congress' competence as legislative fact-finder to uphold a statutory remedy

enacted pursuant to 55. It there approved the minority business enterprise
43/

(KBE) set aside provision in the Public Works Employment Act of 1977 on the

basis that the program was aimed at remedying a discriminatory situation found

to exist by Congress.

With respect to the HBE provision, Congress has abundant
evidence from which it could conclude that minority businesses
have been denied effective participation in public contracting
opportunities by procurement practices that perpetuated the ef-
fects of prior discrimination ... Accordingly, Congress reason-
ably determined that the prospective elimination of these bar-
riers to minority firm access to public contracting opportuni-
ties generated by the 1977 Act was appropriate to ensure that
those businesses were not denied equal opportunity to partici-
pate in federal grants to state and local governments, which
is one aspect of the equal protection laws. 44/

40/ 400 U.S. at 295-6.

41/ See, 400 U.S. at 129 (Black, J.). It appears that, even in Justice
Stewart's view, although Congress can act only upon the "direct command of the
Constitution," it can circumvent that limitation by hypothesizing the existence
of racial discrimination and declaring that its enactment is necessary to correct
that discrimination. See, 400 U.S. at 295, n. 14 (Stewart, J., concurring in
part and dissenting in part).

42/ 100 S. Ct. 2758 (1980).

43/ 42 U.S.C. 6701 (1979 Supp.).

44/ 100 S. Ct. at 2774-75.
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The distinction between rights and remedies for constitutional viola-

tions, as it relates to the power of Congress, has found expression in other
45'

contexts as well. In City of Rome v. United States, the Court upheld Congress'

power to enact such remedial legislation pursuant to its comparable enforce-

ment authority under section 2 of the Fifteenth Amendment. At issue in this

case was the constitutionality of the Voting Rights Act of 1965, as amended,

and its applicability to electoral changes and annexations made by the city

of Rome, Georgia. Such changes were deemed to have the effect of denying

the right to vote on account of race or color, and thus were in violation

of the Act. The Court specifically held that, "even if 51 of the Amendment

prohibits only purposeful discrimination, the prior decisions of this Court

foreclose any argument that Congress may not, pursuant to 52, outlaw voting
46/

practices that are discriminatory in effect." The Court in City of Rome re-
47/

lied to a great extent on its holding in South Carolina v. Katzenbach which

dealt with remedies for voting discrimination. It also cited Katzenbach v.

Morgan. The Court wrote:

... In the present case, we hold that the Act's ban on electoral
changes that are discriminatory in effect is an appropriate method
of promoting the purposes of the Fifteenth Amendment, even if it is
assumed that 11 of the Amendment prohibits only intentional discri-
mination in voting. Congress could rationally have concluded that,
because electoral changes by jurisdictions with a demonstrable his-
tory of intentional racial discrimination in voting create the risk
of purposeful discrimination, it was proper to prohibit changes
that have a discriminatory impact. 48/

45/ 446 U.S. 156 (1980).

46/ 446 U.S. at 173.

47/ 383 U.S. 301 (1966).

48/ 446 U.S. at 177.
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49/
Similarly, in Bivens v. Six Unknown Fed. Narcotics Agent , the Court

alluded to the power of Congress over remedies in the context of an action

for damages against Federal officials for violation of Fourth Amendment

rights. In holding a damage remedy implied by the constitutional prohibi-

tion against unreasonable searches and seizure, the Court sustained the

action, but acknowledged its deference to Congress, noting that "we have

here no explicit congressional declaration that persons injured by a fede-

ral officer's violation of the Fourth Amendment may not recover money da-

mages from the agents, but must instead be remitted to another remedy,

equally effective in the view of Congress." Chief Justice Burger, joined

in dissent by Justices Black and Blackmun, urged Congress, without adverting

to Morgan or Oregon, to create different rules to supplant judicially creat-
50/

ed standards to implement Fourth Amendment rights. A noted legal commenta-

tor has conceived the matter as follows:

The denial of any remedy is one thing... But the
denial of one remedy while another is left open, or
the substitution of one remedy for another, is very
different. It must be plain that Congress necessar-
ily has a wide choice in the selection of remedies,
and that a complaint about action of this kind can
rarely be of constitutional dimension. 51/

49/ 403 U.s. 388, 397, (1971).

50/ Chief Justice Burger was particularly critical of the judicially
create exlusionary rule, requiring the suppression of illegally seized
evidence in Federal criminal trials, and stated:

Reasonable and effective substitutes can be formulated
if Congress would take the lead, as it did for example
in 1946 in the Federal Tort Claims Act. I see no insu-
perable obstacle to the elimination of the suppression
doctrine if Congress would provide some meaningful and
effective remedy against unlawful conduct by government
officials. 403 U.S. at 421.

51/ Hart, The Power of Congress to Limit the Jurisdiction of Federal
Courts: An Exercise in Dialectic, 66 Harv. L. Rev. 1362, 1366 (1953).
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It is therefore possible that Congress' power under 65 to legislate

remedies for judicially recognized violations of the Equal Protection Clause,

as affirmed in Horgan and arguably preserved by Oregon and later cases, could

be advanced in support of the restrictions on busing in S. 528. Of signifi-

cance in evaluating these limits may be the language in the Swann decision

which permits the district courts to deny busing when "the time or distance

of travel is so great as to risk either the health of the children or signi-
52/

ficantly impinge the educational process." The Swann Court also acknowledged

that the fashioning of remedies is a "balancing process" requiring the collec-

tion and appraisal of facts and the "weighing of competing interests," a seem-

ingly appropriate occasion under Morgan for congressional interventLon. In

addition, busing is only one remedy among several that have been recognized
53/

by both the courts and Congress to eliminate segregated public schools. Thus,

the findings in §2 of the bill relative to the harms of busing, particularly

if supported by other evidence adduced in congressional hearings or debate,

may comport with the emphasis of Justice Brennan's opinion in Oregon on

52/ 402 U.S. at 30-31.

53/ In enacting Title II of the Education Amendments of 1974, captioned
"Equal Educational Opportunities and Transportation of Students," Congress
specified practices which are to be considered denials of due process and
equal protection of the laws and delineated a "priority of remedies," ranging
from more preferred to less preferred and even prohibited. Thus, the courts
are directed to consider and make specific findings with regard to the efficacy
of the following before requiring implementation of a busing plan:

(a) assigning students to the schools closest to their places
of residence which provide the appropriate grade level and type of
education for such students, taking into account school capacities
and natural physical barriers;

(b) assigning students to the schools closest to their places
of residence which provide the appropriate grade level and type
-of education for such students, taking into account only school
capacities;

"(Continued)"
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Congress' superior fact-finding competence, and therefore be entitled to
54/

judicial deference. By contrast, the dissenters In Morgan found 64(e) of

the Voting Rights Act failed to qualify as a remedial measure only because

of the lack of a factual record or legislative findings.

Complicating this conclusion, however, are judicial statements implying

that the elimination of busing as a remedy to the extent contemplated by the

"(Continued)"

(c) permitting students to transfer from a school in which a
majority of the students are of their race, color, or national origin;

(d) the creation or revision of attendance zones or grade struc-
tures without requiring transportation beyond that described in sec-
tion 1714 of this title;

(e) the construction of new schools or the closing of inferior
schools;

(f) the construction or establishment of magnet schools; or

(g) the development and implementation of any other plan which
is educationally sound and administratively feasible, subject to
the provisions of sections 1714 and 1715 of this title.
42 U.S.C. 1713.

54/ Richard Kleindienst, Acting Attorney General, while testifying before
the House Committee on the Judiciary, stated:

The question here is the appropriate remedy for implementa-
tion of the right to a desegregated education, an area in
which Congress' special fact finding expertise should be
utilized. Legitimate questions that might be raised in the
area are, for example: How much busing will harm the health
of a child? How much may impair the educational process?
How great are the benefits to children in receiving a dese-
gregated education compared to the detriments of busing?
These are essentially legislative--not judicial--questions.

Proposed Amendment to the Constitution and Legislation Relating to Transportation
and Assignment of Public School Children: Hearings Before Subcommittee No. 5 of
the House Committee on the Judiciary, 92d Cong., 2d Seas. 1145 (1972) (statement
of Hon. Richard G. Kleindienst, Acting Attorney General of the United States).

83-458 0 - 82 - 37
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bill may be fraught with constitutional difficulty. For example, in North
55/

Carolina Board of Education v. Swann, the Supreme Court invalidated an ana-

logous State law restriction on busing for desegregation purposes noting that

"it is unlikely that a truly effective remedy could be devised without con-

tinued reliance upon it." This, and the consistent judicial emphasis on

affirmative desegregation remedies since Green, suggests that the correlative

right to attend and the obligation to establish racially desegregated schools

are inseparable. Accordingly, the distinction in Morgan and Oregon between

constitutional rights and remedies may become blurred in the school desegrega-

tion context in those cases where student transportation, beyond the limits

prescribed by the bill, is deemed necessary for compliance with current consti-

tutional standards. Of course, the fact that the State courts are left free

by the bill to order any form of remedy to implement a desegregation plan may

be argued in reply to objections that busing may be the only effective remedy

available in some circumstances. Nonetheless, because the bill could be viewed

as restricting or abrogating a remedy essential to the right to a desegregated

education in such cases, and involves the issue of Congress' power via a via

the Federal courts rather than the States as in Morgan and Oregon, substantial

questions relative to the application of those precedents to congressional

authority to enact S. 528 remain. In the final analysis, the validity of the

bill as an exercise of congressional power under £5 may depend upon whether the

busing restrictions are viewed aq based on a rationally supportable factual de-

termination of the effectiveness of such-remedies within the constitutional

framework of Swann and related cases, or are instead a declaration of a consti-

tutional standard in conflict with prevailing judicial standards.

55/ 402 U.S. 43, 46 (1971).
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III.

An alternative source of congressional authority for the remedial li-

mitations imposed by S. 528 may reside in Article III of the Constitution

which defines and delimits the judicial power of the United States. Article

III does not by its terms create any of the inferior Federal courts, but

instead confers that power on Congress:

Section 1. The judicial power of the United States, shall
be vested in one Supreme Court, and in such Inferlor Courts
as the Congress may from time to time ordain and establish

a .• 56/

Congressional power over the appellate jurisdiction of the Supreme Court is

found in Article III, Section I which defines the original and appellate jur-

isdiction of the Supreme Court as follows:

In all cases affecting Ambassadors, other public Ministers
and Consuls, and those in which a State shall be a Party,
the Supreme Court shall have appellate Jurisdiction, both
as to Law and Fact, with such exceptions, and under such
Regulations as the Congress shall make.

It has sometimes been argued that the language of Article III compels
57/

Congress to vest the entire judicial power in some inferior Federal court.

56/ This Congressional power is also affirmed in Article I of the Con-
stitution concerning the legislative power, which states:

Section 8. The Congress shall have the Power..
To constitute Tribunals inferior to the Supreme Court.

57/ Justice Story, in Martin v. Hunter's Lessee, 14 U.S. (1 Wheaton)
304, 330-331 (1816), argued:

Congress cannot vest any portion of the judicial power of the
United States, except in courts ordained and established by
itself; and if in any of the cases enumerated in the constitu-
tion, the state courts did not then possess jurisdiction the
appellate jurisdiction of the Supreme Court ... could not reach
those cases, and, consequently, the injunction of the constitu-
tion, that the judicial power "shall be vested" would be dis-
obeyed. It would seem, therefore, to follow, that congress are

"(Continued)"
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But the Supreme Court has consistently construed Congress' power over the

jurisdiction of the lower Federal courts to be virtually plenary. In
58/

v. Curtis, for instance, the Court stated:

... the judicial power of the United States, although it has
its origin in the Constitution, is (except in enumerated In-
stances, applicable exclusively to this court) dependent for
its distribution and organization, and for the modes of its
exercise, entirely upon the action of Congress, who possess
the sole power of creating the tribunals (inferior to the Su-
preme Court) for the exercise of the judicial power, and of
investing them with jurisdiction either limited, concurrent,
or exclusive, and of withholding jurisdiction from them in the
exact degrees and character which to Congress may seem proper
for the public good .... [TJhe organization of the judicial
power, in definition and distribution of the subjects of juris-
diction in the federal tribunals, and the modes of their action
and authority, have been, and of right must be, the work of
the legislature.

59/
Again in Kline v. Burke Construction Co., the Court stated:

The Constitution simply gives to the inferior courts the ca-
pacity to tike jurisdiction in the enumerated cases, but it
requires an act of Congress to confer it. And the jurisdic-
tion having been conferred may, at the will of Congress, be
taken away in whole or in part sees

More particularly, Congress has engaged in a variety of actions with respect

to the jurisdiction of the lower Federal courts, and those actions have consistent-

ly been upheld by the Supreme Court. Not until 1875, for instance, did Congress

"(Continued)"

bound to create some inferior courts, in which to vest all that
jurisdiction which, under the constitution, is exclusively vest-
ed in the United States, and of which the supreme court cannot
take original cognizance ... [T~he whole judicial power of the
United States should be, at all times, vested either in an ori-
ginal or appellate form, in some courts created under its auth-
ority.

See, also, Esentrager v. Forrestal, 174 F. 2d 961 (D. C. Cir. 1949), reversed

on other grounds sub nom. Johnson v. Elsentrger, 339 U.S. 763 (1950).

58/ 44 U.S. (3 Howard) 236, 245, (1845).

59/ 260 U.S. 226, 234 (1922).
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vest the inferior Federal courts with general Federal question jurisdic-
60/

tlon. Moreover, the Supreme Court has consistently affirmed such Congres-

sional actions over the jurisdiction of the lower Federal courts as (1)
61/

withdrawing jurisdiction even as to pending cases, (2) delimiting lower

Federal court jurisdiction over a particular cause of action to a single
62/

tribunal, and (3) selectively withdrawing the jurisdiction of the lower

Federal courts to adjudicate particular issues or to order particular
63/

remedies.

60/ 18 Stat. 470, Sec. I ( ar. 3, 1875). In 1801 Congress had briefly
granted the inferior federal courts jurisdiction over "all cases in law and
equity, arising under the Constitution and laws of the United States (2 Stat.
89, Sec. 11 (Feb. 13, 1801)), but a year later repealed that grant (2 Stat.
132 (Mar. 3, 1802)).

61/ Bruner v. United States, 343 U.S. 112 (1952) (amendment of statute
concerning claims for service to U.S.-the Tucker Act--withdrawing federal
district court jurisdiction over claims by employees as well as officers,
without any reservation as to pending cases, requires dismissal of pending
cases). See also De La Rama Steamship Co., Inc. v. United States, 344 U.S.
386 (1953) (general authority of Congress to withdraw federal cort juris-
diction even as to pending cases affirmed, but General Savings Clause held
to preserve pending claims in instant case).

62/ E.g., the Emergency Price Control Act of 1942 (56 Stat. 23) required
all challenges to the validity of regulations adopted to enforce it to be brought
in a single Emergency Court and barred all other Federal, state, or territorial
courts from asserting jurisdiction over such challenges. The decisions of the
Emergency Court were reviewable in the Supreme Court. This unusual jurisdic-
tional scheme was held to be within Congress' constitutional power in Lock rt
v. Phillips, 319 U.S. 182 (1943) and Yakus v. United States, 321 U.S. 14 1941.
Similarly, the Voting Rights Act of 1965(79 Stat. 437, 42 U.S.C. 1973) limited
jurisdiction over proceedings to terminate the coverage of the Act in a par-
ticular area to a single court In the District of Columbia, and this was upheld
in South Carolina v. Katzenbach, 383 U.S. 301 (1966). See, also, the jurisdic-
tion of the Temporary Emergency Court of Appeals as created by the Economic
Stablization Act of 1970 (P.L. 91-379, 12 USC 1001) and as further defined in
the Emergency Petroluem Allocation Act of 1973 (P.L. 93-159, 87 Stat. 628,
15 USC 751 et seq.) and the Energy Policy and Conservation Act of 1975. (P.L.
94-163, 89 Stat. 871).

63/ Modern examples include the Norris-La Guardia Act (47 Stat. 70, 29
USCA 101 et seq.), in which Congress restricted the jurisdiction of the Fed-
eral courts to issue restraining orders or temporary or permanent injunctions
in labor disputes, upheld in Lauf v. E.G. Shinner & Co., 303 U.S. 323 (1938),
and the Anti-Injunction Act (T2USCA 7421(a)), in which Congress barred all
courts from entertaining suits to restrain the assessment or collection of any

"(Continued)"
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64/
The Norris-LaGuardia ACt , perhaps the most celebrated modern example

of Congress' exercise of its Article III powers, removed the jurisdiction

of the lower Federal courts to issue a restraining order or an injunction

in labor disputes. In upholding the Act's limitetion, the Supreme Court
65/

in Lauf v. E.G. Shinner & Co., acknowledging that there Is no constitutional

right to a labor injunction, stated that thereee can be no question of the

power of Congress thus to define and limit the jurisdiction of the inferior

courts of the United States." Signficantly, however, the Court had In an

earlier case ruled that State legislation which imposed similar restrictions
66/

on employers' remedies constituted a denial of due process.

Even more restrictive than the Norris-LaGuardia Act was the Emergency
67/

Price Control Act of 194"7 which operated to limit both State and lower Federal

court jurisdiction. Exclusive jurisdiction to determine the validity of any

regulation, order, or price schedule was vested In a new Emergency Court of

Appeals and even that court was denied power to issue any temporary restrain-

ing order or interlocutory decree. The Supreme Court upheld the Act in Lock-
68/

erty v. Phillips, recognizing that Congress could so limit the jurisdiction

"(Continued)"
tax, most recently upheld in Bob Jones University v. Simon, 416 U.S. 725 (1974).
Earlier examples include the Judiciary Act of 1 89, i3 whch Congress excepted
from the lower Federal courts' diversity jurisdiction those cases In which
diversity resulted from an assignment of a chose in action, upheld in Sheldon
v. Sill, 49 U.S (8 Howard) 441 (1850) and an 1839 statute in which Congress
dieallowed suits in assumpslt in the Federal courts against the collectors
of customs duties which allegedly were assessed unlawfully, upheld in Car v.
Curtis, supra.

64/ 29 U.S.C. 101-115.

65/ 303 U.S. 323, 330 (1938).

66/ Truax v. Corrigan, 257 U.S. 312 (1921).

67/ Emergency Price Control Act, ch. 26, 56 Stat. 23 (1942).

68/ 319 U.S. 182 (1943).
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69/
of the Federal courts under Article III. In Yakus v. United State-

the Court was faced with a more serious constitutional challenge to the

Act i the context of a criminal prosecution for its violation. The de-

fendant. who had been convicted by an enforcement court, claimed that the

denial of a stay order during his appeal to the Emergency Court deprived

him of due process. In rejecting this assertion, the Suprem Court stress-

ed that "It)here is no constitutional requirement that that test be made in

one tribunal rather than another," and that the "award of an interlocutory

injunction by courts of equity has never been regarded a a matter of right."

Further, the Court seemed to suggest that Congress, in protecting the public

interest, could Impose some burdens on individual rights:

If the alternatives, as Congress could have concluded,
vere wartime inflation or the imposition on individuals
of the burden of complying vith a price regulation while
its validity is being determined, Congress could consti-
tutionally make the choice in favor of the protection of
the public interest from the dangers of inflation. 70/

71/

The Health Progrms Extension Act of 1971 is further support for Congress'

pover to eliminate lover Federal court jurisdiction vith respect to remedies.

Section 401(b) of the Act provides that the receipt of Federal funds by a hos-

pital does not per se authorize "any court" to require such hospital to perform

any sterilization procedure or abortion if such vas contrary to the hospital's
72/

religious or moral convictions. In Taylor v. St. Vincent's Hospit- T an action

was brought against the hospital claiming that it had violated plaintiff's con-

stitutional rights by refusing her request to undergo a sterilization procedure.

691 321 U.S. 414 (1944).

70/ 321 U.S. at 439.

71/ 42 U.S.C. 300a-7(a).

72/ 369 F. Supp. 948 (D. Month. 1973), affrd, 553 F. 2d 75 (9th Cir. 1975),
cert.-lenied, 424 U.S. 948 (1976).
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The district court held that it did not have jurisdiction to hear the action

in view of the Act, basing its decision on the power of Congress to control

both the jurisdiction and the remedies of the lower Federal courts.

There can be no doubt that Section 401(b) which restricts
the course and power of inferior federal courts is a valid
exercise of Congressional power. Under Article III of the
Constitution, Congress can establish such inferior courts as
it chooses. Its power to create those courts includes the
power to invest them with such jurisdiction as it seems ap-
propriate for the public. (citation omitted). Further,
Congress is free to legislate with respect to remedies the
inferior Federal courts may grant. [citation* omitted). 73/

Thus, the language of Article I1, the history of past Congressional

action, and judicial interpretation of Congress' power all appear to affirm

that Congress has broad authority to impose limits on the jurisdiction of the

lower Federal courts, and this may be particularly so where the limitation
74/

relates to the remedial rather than adjudicatory functions of the court. Al-

though some cases have suggested that Congresst power over the jurisdiction

of the lover Federal courts is limited by the taking clause of the Constitu-
75/

tio- or the due process requirement that persons not be denied all judicial

73/ 369 F. Supp. at 951.

74/ See, e.g. Glidden v. Zdanok, 370 U.S. 530, 557 (1962) where the
Supreme Court approved the power of Congress to limit the equitable remedies
of the Court of Claims, stating that "(njo question can be raised of Congress'
freedom, consistently with Article I1, to impose such a limitation upon the
remedial powers of a federal court."

75/ In the Portal-to-Portal Act of 1947 (29 U.S.C. 251-262) Congress removed
Federal court jurisdiction over suits claiming overtime compensation under the
Fair Labor Standards Act for activities prior and subsequent to the principal
employment activity of the day. The statute was a response to a Supreme Court
decision which had held such activities as walking to and from employees's work
stations, changing clothes, and cleaning up to be compensable under the FLSA.
(Anderson v. Mt. Clemens Pottery Co. 328 U.S. 680). In the leading case of
Battaglia v. General Motors Corporation, 169 F. 2d 254 (2d Cir.) cert. denied
335 U.S. 887 (1948), the U.S. Court of Appeals for the Second Circuit held
the validity of that withdrawal of Federal court jurisdiction to depend on

"(Continued)"
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76/
remedies to a claimed deprivation of a Federal right, neither may be per-

----- tinent to S. 528. As in Lockerty and Yakus, the right of access to a forum

where full relief may be obtained is not abrogated, it is merely reallocated.

The State courts would remain open to litigants to press claims that student

transportation beyond that permitted by the bill is necessary to adequately

desegregate the school system. As long as a litigant is able to proceed in

State court, a viable forum exists, and there is arguably no denial of due

process. In this regard, the Supreme Court has stated that "Congress could,

of course, have routed all Federal constitutional questions through the State

court system, saving to this Court the final say when it came to review of
77/

the state court judgments." In addition, the full range of remedies authori-

zed by the Equal Educational Opportunities Act of 1974 would be available to

the lower Federal courts in desegregation cases, including the use of student

transportation to the extent authorized by the bill.

"(Continued)"

the validity of Congress' redefinition of activities compensable under the
FLSA:

We think... that the exercise by Congress of its control
over jurisidiction is subject to compliance with at least
the requirements of the Fifth Amendment. That is to say,
while Congress has the undoubted power to give, withhold,
and restrict the jurisdiction of courts other than the
Supreme Court it must not so exercise that power as to de-
prive any person of life, liberty, or property without
just compensation. Thus, regardless of whether subdivision
(d) of section 2 (withdrawing federal court jurisdiction)
had an independent end in itself, if one of its effects
would be to deprive appellants of property without due
process or just compensation, it would be invalid.
169 F. 2d at 257.

Nonetheless, the court upheld the withdrawal of jurisdiction.

76/ See Cary v. Curtis, supra, (McLean, J., dissenting) and Yakus v.
United States, supra.

77/ Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971).
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The bill's restrictions as they affect the appellate jurisdiction of

the Supreme Court may be more problematic, however. Article III confines

Congressional power over the appellate jurisdiction of the Supreme Court to

the making of "Exceptions and. . .Regulations. . .o a power seemingly less

complete on its face than Congress' power to "ordain and establish" the in-

ferior courts. Indeed, it has even been suggested that the historical evi-

dence surrounding the exceptions clause of Article III indicates that it

should be read in light of the contemporary State practice to confine re-

gulation basically to housekeeping matters and to certain proceedings where
78/

neither error or certiorari traditions had been available. Additional un-

certainty stems from the fact that since the Judiciary Act of 1789 Cong-

ress has made no attempt to sharply curtail the appellate jurisdiction of

the Supreme Court, and thus the possible limits of its power have not been

fully tested. This Is particularly true with respect to Supreme Court

review of State court decisions concerning Federal rights:

[Tjhe Supreme Court has always had authority, under
certain circumstances, to review a final judgment
or decree of the highest court of a state in which
a decision could be had, where. * #the judgment turns
upon a substantial federal question. 80/

Nonetheless, numerous statements by the Supreme Court can be found des-

cribing Congress' power over its appellate jurisdiction it. as broad a terms

as those used to describe Congress' power over the jurisdiction of the inferior

Federal courts. For example, in The "Francis Wright," Chief Justice Waite

78/ See, J. Goebel, The Oliver Wendell Holmes Devise History of the
Supreme Court of the United States: Antecedents and Beginnings to 1801, p.
240 (Pe Freund ed. 1971). Also, Merry, "Scope of the Supreme Court's Ap-
pellate Jurisdiction: Historical Basis," 47 Minn. L. Rev. 53 (1962).

79/ 1 Stat. 73.

80/ Moore's Federal Practice, Vol. 1 (2d ed.), 10.6(6), pp. 252-53.
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stated:

... while the appellate power of this Court under the
Constitution extends to all cases within the judicial
power of the United States, actual jurisdiction under
the power is confined within such limits as Congress
sees fit to prescribe .... What (the court's appel-
late powers) shall be$ and to what extent they shall
be exercised, are, and always have been, proper sub-
jects of legislative control. Authority to limit the
jurisdiction necessarily carries with It authority to
limit the use of jurisdiction. Not only may whole
classes of cases be kept out of the jurisdiction al-
together, but particular classes of questions may be
subjected to re-examination and review, while others
are not. 81/

Often cited as support for an expansive view of Congress' power to regu-

late the Supreme Cou~t's appellate jurisdiction is the post Civil War

81/ 105 U.S. 381, 385-6 (1881). In Turner v. Bank of North America,
4 U.S. (4 Dallas) 8, 10 (1799), Justice Chase stated the proposition thusly:

The notion has frequently been entertained, that the
federal Courts derive their judicial power immediately
from the Constitution; but the political truth is, that
the disposal of the judicial power, (except in a few
specified instances) belongs to congress. If congress
has given the power to this Court, we possess it, not
otherwise; and if congress has not given the power to
us, or to any other Court, it still remains at the le-
gislative disposal. Besides, congress Is not bound,
and it would, perhaps, be inexpedient, to enlarge the
jurisdiction of the Federal Courts, to every subject,
in every form, which the constitution might warrant.

Similarly, in Daniels v. Railroad Company, 70 U.S. (3 Wallace) 250, 254
(1865) the Court stated:

The original jurisdiction of this court, and its power to
receive appellate jurisdiction, are created and defined by
the Constitution; and the legislative department of the
government can enlarge neither one nor the other. But it
is for Congress to determine how far, within the limits of
capacity of this court to take, appellate jurisdiction shall
be given, and when conferred, it can be exercised only to
the extent and in the manner prescribed by law. In these
respects It is wholly the creature of legislation.

See, also, Durousseau v. United States, 10 U.S. (15 Otto) 38 (1810).
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82/

decision in Ex parts cCardle. In that case, under the authority of the

Reconstruction Acts, the military government had imprisoned McCardle for

publishing allegedly libelous and Incendiary articles in his newspaper.

He then brought a habeus corpus action alleging that the Reconstruction

legislation was unconstitutional and, following an adverse decision below,

filed a direct appeal to the Supreme Court under the then recently passed
83/

Act of February 5, 1867. After the Court had acknowledged jurisdiction

but before a decision on the merits, Congress withdrew the statutory right
84/

of appeW-, seeking to avoid a Supreme Court determination that the itcon-
85/

struction legislation was unconstitutionally. The Court then declined the

appeal and dismissed the case for want of jurisdiction, finding that while

its appellate jurisdiction "is, strictly speaking, conferred by the Consti-

tution . o Bit Is conferred 'with such exceptions and under such regulations

as Congress shall make'" according to Article Ill, Section 2.

We are not at liberty to inquire into-the motives
of the legislature. We can only examine into its
power under the Constitution; and the power to make
exceptions to the appellate jurisdiction of this
court Is given by express words. 86/

Notwithstanding these assertions, however, some limitation may still

attach to Congress' control of the Supreme Court's appellate jurisdiction.

82/ 74 U.S. (7 Wallace) 506 (1868).

83/ Act of February 5, 1867, ch. 26, 11, 14 Stat. 385.

84/ Act of March 27, 1868, ch. 34, 5 2, 15 Stat. 44.

85/ See, generally, C. Fairman, The Oliver Wendell Holmes Devise His-
tory ;f the Supreme Court of the United States: Reconstruction and Reunion
1864-88, pt. 1 at 433-514 (Pe Freund ed. 1971).

86/ 74 U.S (7 Wallace) at 514.
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• 87/
In Ex part McCardle itself and subsequently In _x parts Yerger the Court

emphasized that the repeal of the 1867 statute did not deprive it of all

appellate power over cases Involving the constitutional right of habeas

corpus:

The act of 1868 does not except from that jurisdiction
any cases but appeals from Circuit Courts under the act
of 1867. It does not affect the jurisdiction which was
previously exercised. 88/

That is, under the Judiciary Act of 1789 the Court had, prior to 1867, ex-

ercised the authority to review lover federal court decisions concerning ha-

beas corpus, not by appeal but by a writ of certiorari. In Ex part Yerger

it was argued that the 1867 act authorizing direct appeals implicitly repeal-

ed the jurisdiction granted in the 1789 act, and that the subsequent repeal

of the 1867 act deprived the Court of all appellate jurisdiction over habeas

corpus proceedings. But the Court rejected the argument, stating:

... it is too plain for argument that the denial to
this court of appellate jurisdiction in this class
of cases must greatly weaken the efficacy of the
wric, deprive the citizen In many cases of its be-
nefits and seriously hinder the establishment of
that uniformity In deciding upon questions of per-
sonal rights which can only be attained through ap-
pellate jurisdiction, exercised upon the decisions
of courts of original jurisdiction. In the parti-
cular class of cases, of which that before the court
is an example..., It is evident that the imprison-
ed citizen, however unlawful his imprisonment may
be in fact, is wholly without remedy unless it be
found in the appellate jurisdiction of this court.

These considerations forbid any construction giving
to doubtful words the effect of withholding or a-
bridging this jurisdiction. 89/

87/ 75 U.S. (8 Wallace) 85 (1869).

88/ 74 U#S. (7 Wallace) at 515.

89/ 75 U.S. (8 Wallace) at 102-103.
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The Court deemed the sudden withdrawal of jurisdiction in cCardle to be

justified by Osome imperious public exigency ... within the constitutional
90/

discretion of Congress to determine... But it refused to construe the

1867 and 1868 statutes as withdrawing

...the whole appellate jurisdiction of this court,
in cases of habeas corpusl conferred by the Consti-
tution, recognized by 1 , and exercised from the
foundation of the government hitherto....91/

A principle implied by Article III and unaffected by HeCardle is the

separation of powers doctrine that may limit Congress in the exercise of

its power to regulate Federal court jurisdiction. The requirement of an

independent judiciary was directly addressed by the Court in a post-mcCardle
92/

decisions United States v. Klein, which concerned the effect to be given

Presidential pardons of those who had aided and abetted the rebellion during

the Civil War. The Captured and Abandoned Property Act authorized suit in

the Court of Claims for the return of seized Confederate property on proof

that the claimant had given no aid or comfort to the rebellion. In United
93/

States v. Padelfo'r-d the Supreme Court had ruled that the statute was satis-

fied when the claimant had received a pardon under a Presidential general

amnesty. Thereafter Congress, while appeal In the Kline case was pending,

enacted a rider to an appropriations bill providing that a Presidential

pardon would not support a claim for captured property, that acceptance

without disclaimer of a pardon for participation in the rebellion was con-

clusive evidence that the claimant had aided the enemy, and that when the

90/ 75 U.S. (8 Wallace) at 104.

91/ 75 U.S. (8 Wallace) at 106.

92/ 80 U.S. ( 13 Wallace) 128 (1871).

93/ 76 U.S. (9 Wallace) 531 (1870).
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Court of Claims based its Judgment on such a pardon the Supreme Court lacked

Jurisdiction of the appeal.

In Klein, the Supreme Court held this statute unconstitutional as In-

fringing the power of both the judiciary and the President. Although recog-

nizing that Congress had the power under Article III to confer or withhold

the right of appeal from the Court of Claims, the Court held that the proviso

was not within "the acknowledged power of Congress to make exceptions and pre-

scribe regulation to the appellate power" because it intruded upon the Inde-

pendence of the judicial branch and amounted to a "rule of decision, in causes

pending, prescribed by Congress. .. "

What is this [the act] but to prescribe a rule for
the decision of a cause in a particular way? In
the case before us, the Court of Claims has render-
ed judgment for the claimant and an appeal has been
taken to this court. We are directed to dismiss the
appeal, if we find that the judgment must be affirmed,
because of a pardon granted to the Intestate of the
claimants . . .Can we do so without allowing that
the legislature may prescribe rules of decision to
the Judicial Department of the government in cases
pending before it? We think not. ,.We must think
that Congress has inadvertently passed the limit
which separates the legislative from judicial power.
It is of vital importance that these powers be kept
distinct. 94/

The Klein decision, which was cited with approval by the Court in its 1962
95/

ruling in Glidden Co. v. Zdanok, suggests that Congress must exercise its

power to limit jurisdiction in a manner consistent with the independence of

the judiciary.

94/ 80 U.S. (13 Wallace) at 145-147. With respect to the powers of
the Presidency, the Court found the pardonIng power to be granted "without
limit" to the Executive and held the Congressional provision to be an uncon-
stitutional impairment of that independent power.

95/ 370 U.S. 530 (1962).
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Other cases suUest further possible limitations based on the supre-

macy clause of Article VI of the Constitution, which states:

This Constitution and the Laws of the United States
which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme
law of the Land; and the Judges in everyState shall
be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.,

It could be argued that this constitutional provision would be a nullity if

there were not a single supreme tribunal with the authority to interpret and

pronounce on the meaning of the Constitution and of Federal law. Thus, Justice
96/

Taney, in Ableman v. Bootr-" stated:

But the supremacy thus conferred on this Government
(by the supremacy clause could not peacefully be
maintained, unless it was clothed with judicial po-
wer, equally paramount in authority to carry it into
execution; for if left to the courts of justice of
the several States, conflicting decisions would un-
avoidably take place...and the Constitution and laws
and treaties of the United States, and the powers
granted to the Federal Governmeat, would soon receive
different interpretations in different States and the
Government of the United States would soon become one
thing in one State and another thing in another. It
was essential, therefore, to its very existence as a
Government, that...a tribunal should be established
in which all cases which might arise under the Con-
stitution and laws and treaties of the United States,
should be finally and conclusively decided...And it
is manifest that this ultimate appellate power in a
tribunal created by the Constitution itself was deemed
essential to secure the independence and supremacy of
the General Government in the sphere of action assigned
to it; [and) to make the Constitution and laws of the
United States uniform, and the same in every State.... 97/

With even more dramatic flourish Justice Story justified Supreme Court re-

view of State court decisions as follows:

96/ 62 U.S. (21 Howard) 506 (1858).

97/ 62 U.S. (21 Howard) at 517-18.
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A motive of another kind, perfectly compatible with
the most sincere respect for state tribunals, might
induce the grant of appellate power over their de-
cisions. That motive is the importance, and even
necessity of uniformity of decisions throughout the
whole United ta, upon all subjects within the
purview of the constitution. Judges of equal learn-
ing and integrity, in different states, might dif-
ferently interpret a statute, or a treaty of the
United States, or even the constitution itself: If
there were no revising authority to control these
jarring and discordant judgments, and harmonize
them into uniformity, the laws, the treaties, and
the constitution of the United States would be dif-
ferent in different states, and might, perhaps,
never have precisely the same construction, obli-
gation, or efficacy, in any two states. The public
mischiefs that would attend such a'state of things
would be truly deplorable; and it cannot be believed
that they could have escaped the enlightened conven-
tion which formed the constitution... [Tihe appel-
late jurisdiction must continue to be the only ade-
quate remedy for such evils. 98/

In other words, a Supreme Court with authority to review and revise lower

and State court judgments may be constitutionally necessary to assure the
99/

national uniformity and supremacy of the Constitution and federal law.

Another argument related to the above stems from the due process
100/

clause. If appellate review by the Supreme Court were denied in cases in-

volving a constitutional right, and if as a consequence different inter-

pretations of the law developed in the various States or Federal judicial

98/ Martin v. Hunter's Lesse, 14 U.S. (I Wheaton) 304, 347-48 (1816).

99/ For fuller development of this argument, see Ratner, "Congressional
Power over the Appellate Jurisdiction of the Supreme Court," University of
Pennsylvania Law Review 109: 157, 160-67 (1960). In Hart and Wechsler's
famous dialogue on Congress' power over the jurisdiction of the Federal courts,
the limitation asserted as to Congress' power over the Supreme Court's appel-
late jurisdiction is simply that "...the exceptions must not be such as will
destroy the essential role of the Supreme Court in the constitutional plan."
Bator, Mishkin, Shapiro, and Wechsler, Hart and Wechsler's The Federal Courts
and the Federal System , (2nd ed., 1973), p. 133.

100/ Sedler, "Limitations on the Appellate Jurisdiction of the Supreme
Court," 20 University of Pittsburg Law Review 99, 113, 114 (1958).

83-458 0 - S2 - 38
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circuits, then the effect would be unequal treatment of persons similarly

situated. That Is, persons asserting the same right would be treated dif-

ferently in different jurisdictions. This result, it has been suggested,

would be "a manifest abuse of due process, one of the bases of which Is
101/

equal treatment before the la. Thus, appellate review may be a necessary

consequence of due process, "if such an appeal Is necessary to secure uni-
102/

form treatment before the law-."

Thus, the cases may provide less forceful precedent for the limita-

tions imposed by S. 528 as they relate to the Suprem Court's appellate

jurisdiction than the original jurisdiction of the inferior Federal courts.

With the exception of McCardle, all of the cases have involved legislative

limits on judicial authority with respect to claims arising from the commAon

law or Federal statute. McCardle and Yerger, on the other hand, establish

only that Congress can extinguish one means for obtaining appellate review

of an asserted constitutional right when other means remain open, or con-

versely, that the courts will narrowly construe jurisdictional statutes

when to do otherwise would have the effect of eliminating all remedies for

a constitutional violation. In addition, Klein suggests that the Supreme

Court may be less receptive to congressional mandates that intrude upon ju-

dicial independence by prescribing the manner in which the merits of a

particular claim are to be viewed. Finally, fundamental constitutional

limitations on Congress' power may derive from the Supreme Court's essential

function in giving uniformity and national supremacy to Federal law or from

due process demands that the enforcement of constitutional rights not depend

on geographical location in the United States. But because of the Infrequency

with which Congress has acted to limit the Court's appellate jurisdiction in

101/ Id., at 113.

102/ Id., at 114.
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the past, and the consequent dearth of case law, the contours of Congress'

power remain largely undetermined.

It could be argued, however, that these constraints on Congress' power

lose some of their force given the nature of the limitations imposed by the

bill. That is, the bill would affect the Supreme Court's appellate jurisdic-

tion only with respect to the implementation of certain school desegregation

remedies, but would not otherwise restrict its authority to review the consti-

tutionality of school officials' actions alleged to deny equal protection of

the laws, or to order such other relief as may be appropriate to remedy any

violation found to exist. This relief could even include the busing of stu-

dents to the extent authorized by the bill. In addition, relief beyond that

available in the Federal courts could be obtained by litigants in State courts

which would remain open to school desegregation suits. The Supreme Court de-

cisions in Swann and its progeny would continue to stand as controlling pre-

cedent in this area, presumably binding on State court judges as they ruled

in related cases. In this regard, one noted conentator has suggested:

There is, to be sure, a school of thought that argues that
'exceptions' has a narrow meaning, not including cases that
have constitutional dimension; or that the supremacy or the
due process clause of the fifth amendment would be violated
by an alteration of the jurisdiction motivated by hostility
to the decisions of the Court. I see no basis for this view
and think it antithetical to the plan of the Constitution for
the courts--which was quite simply that the Congress would
decide from time to time how far the federal judicial insti-
tution should be used within the limits of the federal Judi-
clal power; or, stated differently, how far judicial juris-
diction should be left to the state courts, bound as they are
by the Constitution as 'the supreme Law of the Land. o.any
Thing in the Constitution or laws of any State to the Con-
tray notwithstanding.' Federal courts, including the Supreme
Court, do not pass on constitutional questions because there
is a special function vested in them to enforce the Consti-
tution or police the other agencies of the government. They
do so rather for the reason that they must decide a litigated
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issue that is otherwise within their jurisdiction and in do-
ing so must give effect to the supreme law of the land. This
is, at least, what Harbury v. Madison was all about. I have
not heard that it has yet been superceded, though I confess
that I read opinions on occasion that do not exactly make its
doctrine clear. 103/

Supporting Professor Wechsler's view is- the fact that the Supremacy Clause

and uniformity arguments sanctioned by the Court in Martin v. Hunter's Lessee

(supra) and other early cases were based on an interpretation of the juris-

diction affirmatively granted or recognized by Congress in the Judiciary Act

of 1789. Whether these arguments would have independent constitutional force

against a Congressional denial of jurisdiction has yet to be adjudicated.

A final consideration that may affect the constitutionality of the bill

under Article III is the separation of powers limitation enunciated in Klein.

The Klein principle, precluding attempted congressional Interference with

the judiciary in the decision of pending cases, could have implications for

the bill's limitations on judicial use of busing remedies. This may be par-

ticularly so as applied in suits by the Attorney General under 54 to reopen

previously decided cases for retroactive enforcement of those remedial limits.

Indeed, even more compelling reasons may support invocation of the Klein doc-

trine in the latter circumstances since it could be argued that Congress is

attempting to alter or postpone the equitable effect of prior court decrees,

and because of the heavy burden the duty to relitigate would place on the ju-
104/

dicial process. In Pope v. United States, the Supreme Court declined to

decide under what conditions the Klein holding also prohibits a congressional

act from setting aside a judgment in a case already decided. "We do not consider

103/ Wechsler, "The Courts and the Constitution," 65 Columbia L. Rev. 1001,

1005-6(1965).

104/ 323 U.S. 1, 8-9 (1944).
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just what application the principles announced in the Klein case could

rightly be given to a case in which Congress sought, pendente lite, to

set aside a judgment of the Court of Claims in favor of the Government

and require relitigation of the suit." However, the Court's recentde-
105/

cision in United States v. Sioux Nation of Indians suggests that the mere

fact that a congressional enactment requires relitigation of a previously

decided case may not violate the separation of powers doctrine provided

that the act is otherwise within Congress' constitutional powers.

Sioux Nation involved an act passed by Congress in 1978 waiving the

res Judicata effect of a prior judicial decision which had rejected a

claim that Congress' 1877 ratification of an agreement ceding the Great

Sioux Reservation, including the Black Hills, In violation of the Fort

Laramie Treaty of 1868, effected a taking of Sioux lands without due pro-

cess. The 1978 Act directed the Court of Claims to review de novo the

merits of the Black Hill's taking claims without regard to the defense

of res Judicata. In holding that the statutorily mandated duty to reli-

tigate the Sioux claims did not violate the doctrine of separation of

powers, Justice Blackmun wrote for the Court:

When Congress enacted the amendments directing the Court
of Claims to review the merits of the Black Hills claim,
it neither brought into question the finality of that court's
judgments, nor interfered with that court's judicial function
in deciding the merits of the claim. When the Sioux returned
to the Court of Claims following passage of the amendment,
they were in pursuit of judicial enforcement of a new legal
right. Congress had not 'reversed' the Court of Claims' hold-
ing that the claim was barred by res judicata, nor, for that
matter, had it reviewed the 1942 decision rejecting the Sioux
claim on the merits. As Congress explicitly recognized, it
only was providing a forum so that a new judicial review of

105/ 48 U.S.L.W. 4960 (S.Ct. 6/24/80).
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the Black Hills claim could take place. This review was to
be based on the facts found by the Court of Claims after re-
viewing all the evidence, and an application of generally con-
trolling legal principles to those facts. For these reason,
Congress was not reviewing the merits of the Court of Claims'
decisions, and did not interfere with the finality of its judg-
ments. 106/

The legislation upheld in the Sioux Nation case, however, may be distinguish-

able from S. 528 in several relevant particulars. First, as observed by Jus-

tice Blackmun, the Act there did not purport to resolve the outcome of the

Court of Claims new review of the merits of the claim. The remedial limits

'Vposed-by the bill, on the other hand, may be outcome determinative in the

sense of requiring a court to devise a new remedy utilizing less student busing

than previously ordered. Secondly, Sioux Nation involved a claim against the

United States and the Court found that the 1978 Act was a valid exercise of

Congress' power to condition waivers of sovereign immunity of the United States.

-Finally, Justice Blackmun also found that the waiver of res judicta was within

Congress' power under 58 of Article I of the Constitution to provide for pay-

ment of the Nation's debts. Accordingly, it is possible that the Court would

-,ake a iferent view with respect to retroactive application of the busing

limitations in S. 528.

Related to Klein is a principle implied by several early decisions that

the Article III guarantee of an independent judiciary prevents the legislature
107/

and the executive from reviewing a judicial decision. Chief Justice Taney,

10.6/ 49 U.S.L.W. at 4970.

107/ E.g. Hayburns Case, 2 U.S. (2 Dallas) 408 (1792); TGordon v. United
States, Appendix 1, 117 U.S. 697 (1885); Muskrat v. United States, 219 U.S.
346, 354 (1911) (citing Chief Justice Taney's draft opinion as one of "great
learning"). See, also Schneiderman v. United States, 320 U.S. 118, 168-9 (1943)
where Rutledge, J., concurring, commented that Congress does not have authority
both to confer jurisdiction and to nullify the effects of its exercise by other
jurisdictional provisions in the same statute.
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for instance, argued In Gordon v. United States that the award of a

remedy is an essential part of the exercise of judicial power and that

rendering a judgment and yet having the remedy subject to Congressional
108/

approval is not an exercise of Article III power. In Chicago & Southern Air-
109/

lines v. Waterman Steamship Corp., the Court adopted similar reasoning to

deny judicial review of a presidentially reviewable order of the Civil Aero-

nautics Board on the ground that such dual review would violate Article III.

In strong language, Justice Jackson observed that:

Judgments within the powers vested in the courts by
the Judiciary Article of the Constitution may not
lawfully be revised, overturned or refused faith
and credit by another Department of Government. .110/

Therefore, it is possible that in permitting the Supreme Court to review

constitutional determinations in school desegregation cases, but denying

it authority to order certain remedies, Congress may be acting beyond Its

powers under Article III.

Charles Dale
Legislative Attorney
American Law Division
May 7, 1981

108/ Chief Justice Taney's last judicial writing stated:

Without such an award the judgment would be inoperative
and nugatory, leaving the aggrieved party without remedy
; 0 &unless Congress should at such future time sanction
it, and pass a law authorizing the court to carry Its opi-
nion into effect. Such is not the judicial power confi-
ded to this Court, in the exercise of its appellate juris-
diction; yet it is the whole power that the Court is allow-
ed to exercise under this act of Congress. 117 U.S. at 702.

109/ 333 U.S. 103 (1948).

110/ 333 U.S. at 113-114.
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LEAL ANAISIS OF THE ELMS AIENKNT fO. 69, AS MODIFIED, TO S. 951,
THE 1982 DEPARThENT OF JUSTICE AUTHORIZATIONS ACT, RMARDIG THE TRANSPORTATION

OF STUDENTS

On June 22, 1981, Senator Helms, on behalf of himself, Senator Johnston,

and several of their colleagues, submitted a modification to an earlier Helms

amendment, No. 69, that would prohibit the Department of Justice (DOJ) from

using any funds authorized by S. 951 to "bring or maintain" actions to require

student busing for school desegregation purposes. The original version of the1/
Helms amendment included language passed by the House on June 9 and provides as

follows:

No part of any sm authorized to be appropriated
by this Act shall be used by the Department of Jus-
tice to bring or maintain any sort of action to re-
quire directly or indirectly the transportation of
any student to a school other than the school which
is nearest the student's home, except for a student
requiring special education as a result of being men-
tally or physically handicapped. 2/

As modified, the Helms amendment would retain this provision and, in addition,

incorporate a ney section 2.5, entitled the "Neighborhood School Act of 1981."

The language of this new section is based on a bill, S. 528, introduced earlier
2a/

this year by Senator Johnston in somewhat revised form, and would impose limits,

in terms of time and distance of travel, on the amount of student busing that

.L/ See, 127 Cong. Rec. H 2796-2780 (daily ed. 6/9/81).

2/ 127 Cong. Rec. S 6274 (daily ed. 6/17/81).

2a/ See, 127 Cong. Rec. S 6644-45 (daily ed. 6/22/81)
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could be ordered by the Federal courts in school desegregation cases. The legal

Implications of the original Helms language, noted above, are extensively ana-
2b/

lyzed in a related report by the American Law Division and will not be treated

separately here. Accordingly, the remainder of this report will consider the

legal and constitutional implications of the revised "Neighborhood School Act

of 1981" (hereinafter referred to as NSA) contained in the modified Helms amend-

mente

Section 2. 5(b) of the NSA contains a declaration of Congressional findings

to wit: that court ordered transportation of students beyond the public school

"closest to their residences" has been an "ineffective remedy" frequently re-

sulting in an "exodus" of children and loss of community support for public

school systems; that such transportation is "expensive and wasteful of scarce

supplies of petroleum fuels;" and that student busing "to achieve racial balance"

has been "overused" by the courts, is "educationally unsound," and actually

causes racial imbalances in the schools "without constitutional or social jus-

tification. " Accordingly, 62.5(b) concludes by stating that the assignment of

children to their "neighborhood public school" is "the preferred method of

public school attendance and should be employed to the maximum extent consistent

with the Constitution of the United States,"

To implement this congressional policy, 62.5(d) of the NSA would add a new

2b/ The Helms amendment, as it relates to the enforcement authority of
the Department of Justice, and identical language proposed by Representative
Collins in the House was first adopted by both the House and Senate last year
before being eliminated in conference on H.R. 7584, the Department of State,
Justice, Commerce, Judiciary, and Related Agencies Appropriations bill For an
analysis of these measures, which is equally pertinent to the pending version,
see, CRS Report, "Legal analysis of Legislative Rider to H.L 7584, the De-
partments of State, Justice, Commerce, Judiciary, and Related Agencies Appro-
priations Bill, Regarding the Transportation of Students," by Charles Dale,
December 1, 1980.
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2c/
subsection (c) to 28 U.S.C. 163'T providing that, except in certain limited

circumstancea,

No court of the United States may order or Issue any writ
ordering directly or indirectly any student to be assigned
or to be transported to a public school other than that
which is nearest to the student's residences * *

The bill provides for exceptions to this general limitation on judicial au-

thority where more extensive transportation is required by a student's atten-

dance at a "magnet," vocational, technical, or other specialized instructional

program, is related "directly or primarily" to an "educational purpose," or is

otherwise "reasonable." However, no such transportation requirement shall be

considered reasonable if alternatives less onerous in toes of "time in travel,

distance, danger, or inconvenience" are available. The cross-district busing

of students would also be deemed unreasonable. Nor would a transportation plan

be "reasonable" where it Is "likely," presumably because of white flight or other-

wise, to aggravate existing "racial imbalance" in a school system, or to have

"a net harmful effect on the quality of education in the public school district."

Finally, 12.5(d) would make it unreasonable, and therefore bar the courts from

ordering, the bus transportation of any student that exceeds thirty minutes

"total actual daily time" or ten miles "total actual round trip distance" unless

required for the student's attendance at the "public school closest" to his or

her residence.

2c/ This section currently provides:

1 1651. Writs

(a) The Supreme Court and all courts established by Act of Congress nay
issue all writs necessary or appropriate in aid of their respective jurisdictions
and agreeable to the usages and principles of law.

(b) An alternative writ or rule nisi may be issued by a justice or judge
of a court which has jurisdiction.

I
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Section 2. 5(f) of the proposed act would amend Title IV of the 1964 Civil
2d/

Rights Act to authorize the Attorney General, on complaint by a student or

his parent that "he has been required directly or indirectly to attend or

be transported to a public school in violation of the Neighborhood School

Act,"to initiate a civil action in Federal district court to enforce these

limitations." Before instituting such action, the Attorney General must

certify that the complaint is meritorious, and that the complainants are un-

able to maintain an appropriate action for relief. In addition, 12.5(g) would

effectively permit the Attorney General to use this enforcement authority to

"reopen" previously decided cases to secure compliance with the mandated

transportation limits by providing that a violation of the act

shall be deemed to have occurred whether or not
the order requiring directly or indirectly such
transportation or assignment was entered prior
to or subsequent to the effective date of this
Act.

The Attorney General is authorized to implead as defendant such parties as

may be necessary to the grant of effective relief.

As is apparent from the prefatory findings, the basic legislative ob-

jective of the proposed act is to, in effect, constitutionalize the "neigh-

borhood school". by imposing strict statutory limits on the power of the

Federal courts to order the transportation of any student beyond the "closest"

public school to his or her residence in desegregation cases. For purposes of

the act, it is indifferent whether the order or plan is directed to elimina-

tion of segregation de jure in origin, that is, that caused by the intentional

actions of school officials and traditionally condemned as a violation of the

Equal Protection Clause of the Fourteenth Amendment, or de facto and resulting

without the complicity of State or local officials. 'Accordingly, the NSA would

2d/ 42 U.S.C. 2000c et seq.
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sake attendance at the neighborhood school the preferred method of student

assignment, valid for all purposes under Federal law, and would sanction

judicial departures from this policy only where it did not require tran-

sportation beyond prescribed limits, in either the time or distance of

travel, unless required for a student's attendance at the school closest

to his or her home. As such, it would not affect the authority of the

courts to enforce remedies in school desegregation cases involving the re-

assignment between schools or the reformulation of school attendance bound-

arles which do not place a greater transportation burden on any affected

child. Nor would the bill interfere with the use of other commonly employed

desegregation remedies, such as voluntary majority to-minority transfers,

the establishment of "magnet" schools, or the remedial assignment of faculty

and staff. It is possible, however, that school closings or new school con-

struction policies mandated by Federal court order prior to enactment of the

NSA to effect the transfer of students to schools outside their home neighbor-

hoods might be negated by the retroactive application of the act's busing

limitations under 52. 5 (e) and (g). Beyond this, the NSA would impose signlfi-

cant restrictions on Federal authority to impose other "affirmative" remedies

to redress conditions of State sanctioned segregation violative of equal pro-

protection guarantees.

Before proceeding further, however, it should be noted that certain lan-

guage in the act could invite a narrow judicial interpretation of the busing

l Witations with a view to reconciling them with existing authority under the

Fourteenth Amendment. For instance, the congressional finding in 52. 5(b)(4)

that neighborhood public schools "should be employed to the maximum extent

consistent with the Constitution of the United States" (emphasis added)

finds a statutory parallel in the Scott-Mansfield amendment to Title It

of the 1974 Education Amendents. That provision qualified a restriction
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on court ordered busing beyond the school "closest or next closest" to the home

by stating that nothing in that Act "i intended to modify or diminish the

authority of the courts of the United States to enforce fully-the Fifth and
2e/

Fourteenth Amendments to the Constitution of the United States." Taking a

cue from the Scott-Mansfield language, the busing limitations in Title II

were subsequently held by the courts not to bind judicial authority in cases

involving constitutional violations, that is, where there has been a finding
2f/

of de jure segregation. Thus, In Dayton Board of Education v. Brinkma- the

Sixth Circuit pointed to the statement of congressional finding in 11702(b)

in refusing to adhere to the "next closest school" limitation and ruled that

the 1974 Act, taken as a whole, restricted "neither the nature nor scope of

the remedy for constitutional violations in the instant case."

It is also possible that the Helms restriction on DOJ participation in

busing cases could, at least in certain instances, come In conflict with the

authority granted the department to institute enforcement actions under the

NSA. For while .Helms would bar the department's participation in any suit

to compel student transportation beyond the school closest the home, the NSA

would permit departmental action to conform outstanding judicial busing orders

with the prescribed time and distance limitations. Since the NSA permits the

transportation of students for up to ten miles or thirty minutes, even where

that exceeds what is required fok the student's attendance at the school near-

est his or her home, the department might be prohibited by Helms from doing what

the NSA mandates. Of course, the courts could, in an effort to avoid this

2e/ See, 20 U.S.C. 1702(b).

2f/ 518 F. 2d 853 (6th Cir. 1975), cert. denied 423 U.S. 1000 (1976).
See, also, Morgan v. Kerrigan, 530 F. 2d T01(1st Cir .), cert. denied 426
U.S. 935 (1976); Hart v. Community School Board, 512 F. 2d-37 (2d Cir. 1975);
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anomolous result and give effect to both provisions, read Helms as not applying

to suits brought by the department seeking relief for persons who claim that

their rights under the NSA have been violated by excessive judicial busing orders.

The net result might then be, however, that DOJ would be precluded from

bringing suit in the first instance on behalf of persons seeking judicial

enforcement of school desegregation by busing to the extent permitted by

the Act, while it could act to seek relief for others complaining of ex-

cessive busing under a desegregation order already in force. By selec-

tively exempting a substantive category of cases, and allocating Federal

law enforcement authority within DOJ in a manner that arguably could result

in different treatment of individuals seeking enforcement of the same Fed-

eral right (i. e., the right to desegregation by "reasonable" transportation

means), the modified Helms amendment might be open to challenge on Due

Process and Equal Protection grounds.
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Barring these or similar Judicial interpretations of the NSA's

language, it may be appropriate, in order to more fully appraise its legal

and constitutional implications, to review the course of Supreme Court de-
3/

cisions stemming from Brown v. Board of Education. In Brown the Court held

that the Equal Protection Clause forbade State policies mandating the sepa-

ration of students in the public schools on the basis of race. In striking

down State statutes which required or permitted, by local option, separate

schools for black and white children, the Court declared that the *separate
4/

but equal" doctrine announced in Plessy v. Ferguso had no place in public

education.

But over the next two decades, the nature of the obligation placed on

school officials evolved from the mere cessation of overt racial assignment,

the target of Brown, to elimination of the "effects" of the former dual system.
5/

In Green v. County Board of Education the Court held that school officials had

an "affirmative duty" to abolish the "last vestiges" of a dual school system,

including all "racially identifiable" schools. In addition to the racial com-

position of their student bodies or staffs, schools could be racially identifiable

by comparison with other schools in the district if the quality of their phy-

sical facilities, curricula, or personnel differ significantly. Although there

3/ 347 u.s. 483 (1954).

4/ 163 U.S. 537 (1895).

5/ 391 U.S. 430, 438-9 (1968). In Green, the Court declared that
schoolol boards. . .operating state compelled dual school systems (arel
nevertheless charged with the affirmative duty to take whatever steps might
be necessary to convert to a unitary system ii which racial discrimination
1is] eliminated root and branch." This affirmative duty requires the "school
board today. . .to come forward with a plan that promises realistically to
work, and promises reaslistically to work now." See, also, Alexander v.
Holmes County Board, 396 U.S. 19 (1969).
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Is no duty to make schools identical in all respects, there is a "presumption"

against schools that are one race or "substantially disproportionate" in racial

composition, or that otherwise diverge markedly from the norm defined by these
6/ 7/

criteria. Thus, the Court in Swann v. Board of Education- and later cases"

held that such differences between schools in a former statutory dual system

establishes a prima facie case that school officials are continuing to discri-

minate or that they have failed in their duty to remedy fully the effects of

past discrimination. Since the 1973 ruling in the Denver case, Keyes v. School

District No. 1,- it Is alsoclear.that the same affirmative constitutional duty

attaches where de Jure segregation in a "meaningful portion" of the system re-

sults from Intentional school board policies in a district without a prior

history of statutory dual schools.

The Court in Swann sought to define the scope of judicial authority to

enforce school district compliance with this constitutional obligation and set

out "with more particularity" the elements of an acceptable school desegrea-

tion plan. With respect to the assignment of pupils, the Court stated that in

eliminating illegally segregated schools, the "neighborhood school" or any other

student assignment plan "is not acceptable because it appears to be neutral."

Rather, in a system that is de jure segregated, a constitutionally adequate plan

may require "a frank-and sometimes drastic--gerrymandering of school districts

and attendance *ones," resulting in zones "neither compact nor continguous,

indeed they may be at opposite ends of the city." Accordingly, the Federal

6/ 402 U.S. 1 (1971).
7/ Columbus Board of Education v. Penick, 443 U.S. 449 (1979); Dayton

Board of Education v. Irinkian, 443 U.S. 32 1979).

S/ 413 U.S. 189 (1973).
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courts may require school officials to implement plans involving "gerrymander-

ing of school districts. . [and) 'pairing, 'clustering,' or 'grouping' of

schools with attendance assisments made deliberately to accomplish the tran-

sfer of Negro students out of formerly Negro schools and transfer of White9/
students to formerly all-Negro schools."

A related aspect of the Swann decision was its qualified endorsement of

student transportation as a desegregation remedy. The Court cautioned that

"the permissible scope of student transportation" could not, because of the

"very nature" of the desegregation process, be precisely defined "for the in-

finite variety of problems presented in thousands of situations." Nonetheless,

finding that "Idjesegregation plans cannot be limited to the walk-in school,"

the Court held that, "as a normal and accepted tool of educational policy,"

busing for desegregation purposes could, subject to certain limitations, be

employed "where the assignment of children to the school nearest their home

would not produce an effective dismantling of the dual system." While suggest-

ing limits, however, the Court declined to provide any "rigid guidelines" for

future cases, saying only that busing could be used where "feasible," and that

its use was to be limited by considerations of times and distances which would

"either risk the health of the children or significantly impinge on the educa-
10/

tional process." In addition, limits on time of travel would vary with many11/

factors, "but probably with none more than the age of the student's."

Three companion cases decided by the Court on the same day as Swann also

addressed the Judicial use of remedial student assignments and busing in school

9/ 402 U.S. at 27.

10/ 402 U.S. at 30-31.

11_/ 402 U.S. at 31.
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12/
desegregation cases. In Davis v. Board of School Comissioners the Court re-

versed the Fifth Circuit Court of Appeals for failing to achieve adequate

desegregation of Mobile County, Alabama. The Fifth Circuit had affirmed a

desegregation order that did not require busing of students across a major-

highway which divided Mobile into district zones. The Supreme Court's reversal

was critical of the appeals court decision because "inadequate consideration

was given to the possible use of bus transportation and split zoning."

As we have held, 'neighborhood school zoning,' whether
based strictly on home-to-school distance or on 'unified
geographic zones' is not thq only constitutionally per-
missible remedy; not is it p ee adequate to meet the
remedial responsibilities oTlo al boards. Raving once
found a violation, the district judge or school authorities
should make every effort to achieve the greatest possible
degree of actual desegregation, taking into account the
practicalities of the situation. A district court may and
should consider the use of all available techniques in-
cluding restructuring of attendance zones and both con-
tinguous and noftcontinguous attendance zones. (citing
Swann). The measure of any desegregation plan is its
effectiveness. 13/

14/
In McDaniel v. Barre-T the Court reversed a ruling of the Georgia State

Supreme Court that a school desegregation plan imposed by the former Depart-

ment of H.E.W. under Title VI of the 1964 Civil Rights Act violated the

rights of white students and their parents because it treated students

differently on account of race. The Court held that in compliance with

its duty under Green and Swam to convert to a unitary system, the local

board of education of Clark County, Georgia had- properly considered the

race of the students in fixing school attendance boundaries.

In this remedial process, steps will almost Invariably
require that students be assigned 'differently because

12/ 402 U.S. 33 (1971).

13/ 402 U.S. at 37.

4/ 402 U.S. 39 (1971).
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of their race.' [citation omitted) Any other approach
would freeze the status quo that is the target of all
desegregation processes. 15/

16/
' Finally, In North Carolina Board of Education v. Swann, the Court held un-

constitutional North Carolina's anti-busing law, which forbade the assign-

ment or transportation of any student on the basis of race or for the purpose

of achieving racial balance in the public schools. The State statute was

found to prevent implementation of desegregation plans required by the Four-

teenth Amendment and was therefore unconstitutional. According to Chief Jus-

Lice Burger, "[blus transportation has long been an integral part of all public

school systems, and it is unlikely that a truly effective remedy could be de-
17/

vised without continued reliance upon it."

In his ruling on application for a stay order in Winston-Salem/Forsyth
18/

County Board of Education v. Scott, Chief Justice Burger, sitting as Circuit

Justice, offered some additional indication of the limits imposed by Swann on

student busing. The Chief Justice found "disturbing" the district court's

apparent agreement with the school board that Swann required that each school

have a proportion of blacks and whites corresponding to the proportion pre-

vailing in the system as a whole. Be denied the stay application, but only

after chastising the board for being vague in its reference to "one hour

average travel time," and Indicated, "by way of illustration," that three hours

would be "patently offensive" when school facilities are available at a lesser

distance. The Chief Justice also stressed that he would be disposed to grant

15/ 402 U.S. at 41.

16/ 402 U.S. 42 (1971).

17/ 402 U.S. at 46.

18/ 404 U.S. 1221 (1971).
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the application for stay if it had been made earlier and seemed especially con-

cerned that the court's order called for 16,000 more students to be transported

in 157 more buses, nearly double the number before adoption of the plan.

Short of the presumptive upper limit of three hours suggested by the

Chief Justice in Winston-Salem/Forsyth case, and the broad health and safety

limitations noted in Swann, there appear to be no haid and fast rules as to

the time or distance of travel that will be permitted. As in other equity

cases, the lower Federal courts were vested by Swaun with "broad discretion"

to determine, in the first instance, what specific measures may or may not be

necessary to achieve "the greatest possible degree of actual desegregation" in19/
a given case. Thus, for example, in Hannings v4 Board of Public Instruction,

the Fifth Circuit approved a plan to desegregate the Tampap Florida schools

which required the transportation of some 20,000 additional students for bus

rides averaging 45 minutes to 1 1/2 hours one way. On the other had, the
20/

Sixth Circuit in the Memphis case, where total desegregation could have been

accomplished by a plan involving bus rides up to 60 minutes, affirmed a plan

which left some 25,000 black students in 25 all-black schools, but which re-

duced the average bus ride to 38 minutes each way, with no rides over 45 minutes

in length. The courts in several other cases have attempted to gauge the

extent of required busing to that involved in the Swanncase. Under the plan

approved by the Supreme Court in Swann, trips for elementary school students

averaged about seven miles and'the trial court had found that they would take

"not over 35 minutes at most." The Supreme Court noted that this compared

favorably with the transportation plan previously operated in Charlotte under

19/ 427 F. 2d 874 (5th Cir. 1971).

20/ Northcross v. Board of Education, 341 F. Supp. 583 (W.D. Tenn. 1972),
aff'd489 F. 2d 15 (6th Cir. 1973), cert* denied. 416 U.S. 962 (1974).
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which each day 23,600 students on all grade levels were transported an average
21/

of 15 miles one way for an average trip requiring over an hour.

As this sampling of cases suggests, it is impossible to determine In ad-

vance the Impact of the NSA's restrictions, in any particular case, on the

courts' discretion to order relief necessary for compliance with the remedial

principles of Swenn and related cases. This is particularly so because, In

addition to the time and distance limitations in 12.5(d), the NSA employs other

non-quantitative, and perhaps unquantiflable, restrictions on Judicial authority

to order student transportation. For example, Irrespective of considerations

of travel time or distance, the NSA would preclude transportation orders

that are "likely" to aggravate "racial imbalance" In the system, because of

white flight or otherwise, or to have "a net harmful effect on the quality of

education" In the system, or where "reasonable alternatives" exist. In some

cases, the Swann standards might be met without requiring busing beyond the

limits imposed by the NSA, but in the circumstances of the Swann case itself,

and a substantial number of cases where it has been employed, sous more ex-

tensive busing might be required to desegregate schools to the extent mandated

21/ See, e.g., Vaughn v. Board of Education of Prince George's County,
355 F.-Supp. 1051 (D. Md. 1972), aff'd 468 F. 2d 894 (4th Cir. 1973) (maximum
busing time of 35 minutes per pupil, with mean average of 14 minutes per one-
way bus trip compared with 35 minute maximum in Swann though that represented
a reduction in maximum one-way bus trips prior to desegregation In that case);
Brewer v. School Board of City of Norfolk, Va., 456 F. 2d 943 (4th Cir.), cert.
denied 406 U.S. 905 (1972) ("30 minutes each way" not "substantially different"
fron that required by Swann); Moss v. Stamford Board of Education, 365 F. Supp.
675 (D. Conn. 1,973) (p-anprovid_ "maximum time to be spent on the buses by any
child is 34 minutes--slightly less than the maximum time In the Swann case and
therefore acceptable"); Morgan v. lerr!an, 401 F. Supp. 216 (D. Mass. 1975),
aff'd 530 F. 2d 401 (lst-fi. 1976) (under final plan approved for the Boston
schools "the average distance from home to school will not exceed 2.5 miles,
and the longest possible trip will be shorter than 5 miles" with travel time
averaging "between 10 and 15 minutes each way, and the longest trip will be
less than 25 minutes').
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by current constitutional standards. In these caues, the courts would be effec-

tively restrained from fully exercising the equitable discretion they possess

under existing precedent. To the extent that NSA may vary from or alter the

remedial powers of the courts in school desegregation cases, Its constitutional

validity may depend on the reach of Congress' authority under 15 of the Four-
22/

teenth Amendment, which is cited as authority in 82.5(c) of the NSXA to de-

fine the scope of equal protection guarantees. Another potential source of

legislative authority for the proposed restrictions may derive from Article III

of the Constitution which grants Congress the power to restrict the original

Jurisdiction of the lower Federal courts and the appellate jurisdiction of the

Supreme Court In certain cases. The remainder of this report analyzes both these

sources In relation to Congress' power to enact the busing limitations in

II. -

Section 5 of the Fourteenth Amendment vests with Congress the "power to

enforce, by appropriate legislation, the provisions of this article." The first

significant recognition of Congress' role in the definition of constitutional
23/

rights and implementing remedies under 15 is found in Katzenbach v. Morxa"-which

interpreted the section as a "positive grant" to Congress of "the same broad

powers expressed In the Necessary and Proper Clause." The Supreme Court there

held that 14(e) of the Voting Rights Act of 1965, which invalidated a New York

literacy requirement for voting as applied to Puerto Rican residents educated

in American Flag schools, was appropriate legislation under 15. This was so

22/ Section 2.5(c) of the NSA provides: "The Congress is hereby exer-
cising its power under Article III, section 1, and under section 5 of the
Fourteenth Amendment."

23/ 384 U.S. 641 (1966).
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24/
despite the Court's own refusal, in Lassiter v. Northampton Election Boa-'i,

to strike down State literacy requirements for voting as a violation of the

Equal Protection Clause in the absence of any discriminatory use of the test.

To be appropriate legislation, 64(e) had to be "plainly adopted to the end"

of enforcing equal protection and "not prohibited by, but.. *.consistent with

the letter and spirit of the Constitution."

The decision in Morgan rested on two separate rationales, both Involving

a major extension of congressional enforcement authority under 15. First,

Justice Srennan, writing for himself and five other membe rs of the Court,"vith

the separate concurrence of Justice Douglas, characterized 15 as a broad grant

of discretionary power to "determinlel whether and what legislation is needed
25/

to secure the guarantees of the Fourteenth AMendent." In this view, Congress

is empowered by 15 to enact prophylactic measures to ensure enjoyment of equal

protection guarantees against the potentiality of official discrimination and

to remove obstacles to the States' performance of their obligations under the

amendment. As in reviewing necessary and proper clause legislation, where the

Court is able "to perceive a basis" for the congressional determination, its

inquiry is at an end. Here, the Court held,

It is for Congress, as the branch that made this judgment,
to assess and welgh the various conflicting considerations-
the risk or pervasiveness of the discrimination in govern-
mental services, the effectiveness of eliminating the state
restriction on the right to vote as a means of dealing with
the evil, the adequacy or availability of alternative remedies,
and the nature and significance of the state interest that
would be affected by the nullification of the English lite-
racy requirement as applied to residents who have success-
fully completed the sixth grade in a Puerto Rican school. 26/

24/ 360 U.S. 45 (1959).

25/ 384 U.S. at 650-51.

26/ 384 U.S. at 653.
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Thus, despite the absence in the record of any actual discrimination by New

York in the provislon of such services, it was within Congress' power to act

to insure that Puerto Ricans have the political power to enable them "better

to obtain 'perfect equality of civil rights and the equal protection of the
27/

15y.-r" The second branch of Morgan held that 15 confers independent authority

on Congress to find that a State practice violates the Equal Protection Clause

even if the Court is unwilling to make the same determination.

Here, again, it is enough that we perceive a basis upon
which Congress might predicate a judgment that the ap-
plication of New York's English literacy requirement.

constitutes[] an invidious discrimination In viola-
tion of the Equal Protection Clause. 28/

Accordingly, the majority in Morgan suggested not only that Congress has autho-

rity under 15 to define as well as remedydenials of equal protection but also

that the courts should defer to congressional exercise of that authority.

Justices Harlan and Stewart, who joined in the only dissenting opinion,

rejected both branches of the majority's rationale. They dismissed the reme-

dial theory as inapplicable to the challenged legislation. Since 14(e) had

been introduced from the floor during debate on the Voting Rights Act, there

had been no investigation of legislative facts to support a finding of discri-

mination against Puerto Ricans in rendering of governmental services. As to

the second rationale, their objection was more fundamental. The issue whether

New York's denial of voting rights to those subsequently enfranchised by 14(e)

violated equal protection was a judicial question which could not be resolved

by Congress. A congressional determination that Spanish-speaking citizens are

as capable of making Informed decisions in elections as English-speaking citizens

might have some bearing on that judicial decision, but in the dissenters' view,

27/ 384 U.S. at 653.

28/ 384 U.S. at 656.
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courts should, in interpreting the Equal Protection Clause, give no more defe-
29/

rence to congressional judgments than those of State legislatures.

The broad language of the Morgan majority night support congressional

prescription of the remedial standards in NSA even if they impose limits,

in terms of time or distances of travel or otherwise, on judicially ordered

student transportation to effectuate public school desegregation. But this

conclusion is rendered less certain by indications in Morgan that Congress may

only exercise its 15 authority to facilitate the realization or extend the

protections of the Fourteenth Asendment. Morgan upheld a voting eligibility

standard arguably more liberal than the judicially defined constitutional re-

quirement. A caveat to the Court's opinion in Morgan emphasized the distinction

between the power to expand and the power to restrict the reach of equal pro-

tection thusly:

Section 5 does not grant Congress power to exercise discre-
tion in the other direction and to enact 'statutes so as in
effect to dilute equal protection and due process decisions
of this Court.' We emphasize that Congress' power under
section 5 is limited to adopting measures to enforce the
guarantees ,of the Amendment; section 5 grants Congress no
power to restrict, abrogate, or dilute these guarantees.
Thus, for example, 'an enactment authorizing States to es-
tablish racially segregated systems of education would
not be-as required by section 5-a measure 'to enforce'

29/ According to the dissenters:

. . .[WJe have here not a matter of giving deference to a congressional
estimate based on its determination of legislative facts, bearing upon
the validity vel non of a statute, but rather what can at most be called
a legislative announcement that Congress believes a state law to entail
an unconstitutional deprivation of equal protection. Although this kind
of declaration is of course entitled to the most respectful consideration,
coming as it does from a concurrent branch and one that is knowledgeable
in matters of popular political participation, I do not believe that it
lessens our responsibility to decide the fundamental issue of whether
in fact the state enactment violates federal constitutional rights. 384
U.S. at 669-70 (dissenting opinion).
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the Equal Protection Clause since that clause of its own
force prohibits such state laws. 30/

Accordingly, insofar as NSA would place limits on transportation remedies

that could interfere with effectuation of the right to a desegregated public

education as defined in the case law, it may come within this explicit excep-
31/

tion to the Morgan doctrine. In addition, Morgan concerned a congressional

statute directed to certain actions by the States. The remedial standards in

NSA, on the other hand, directly Implicate the equitable power of the
32/

Federal courts and may, therefore, involve different consideration. Finally,

30/ 384 U.S. at 651-52, n. 10.

31/ However, Professor ChArles Alan Wright, a noted constitutional scholar
at thT-University of Texas, concluded in congressional testimony on earlier
busing legislation that

Neither Swann nor any other Supreme Court case holds that there Is
a constitutional right to attend a racially balanced school or a
constitutional right to be taken to school by bus for that purpose.
Swam explicitly rejected the notion that the Constitution requires
racial balance, 402 U.S. at 24, and recognized that one race
schools may remain so long as they are not part of state-enforced
segregation, 402 U.S. at 25-26. It would see that the power of
Congress to speak to the question of remedy and to say whether and
under what circumstances a particular remedy is to be used, is no
less for violation of the Equal Protection Clause than it is for
violation of the fourth mendment, the Self Incrimination Clause,
the Due Process Clause, or any other provision of the Constitution.

A Bill to Further the Achievement of Equal. Educational Opportunities: Hearings
on HR. 13915 Before the House ComLttee on Education and Labor,, 92d Cong., 2d
Sees. 1163 (1972) (statement of Charles Alan Wright).

32/ In this regard, one commentator has noted

Whatever the reach of section 5 as a vehicle for augmenting the
power of Congress to regulate matters otherwise left to the States,
It provides no authority for Congress to interfere with the
execution or enforcement of federal court Judgments or to
overturn federal judicial determination, of the requirements
of the fourteenth amendment. The entire fourteenth amend-
ment increased congressional power at the expense of the states,
not of the federal courts.

Rotunda, R.D., Congressional Power to Restrict the Jurisdiction of the Lower
Federal Courts and the Problem of School Buslng, 64 Geo. L. J. 839, 859 (1976).
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the full breadth of congressional power elaborated in Morgan may not command

a majority of the present court.
33/

Four years after Morgan, the Court in Oregon v. MitcheTr reconsidered

the breadth of congressional power under 5 within the context of the 1970

amendments to the Voting Rights Act which, inter alia, mandated a minimum

voting age of 18 for all elections, State and Federal, contrary State law

notwithstanding. A literal reading of,Morgan suggests that the congressional

determination would be upheld provided that there was a perceptible basis for

concluding that the extension of the franchise to 18 years old was necessary

to effectuate Fourteenth Amendment guarantees or, alternatively, that such

age discrimination was an invidious classification unsupported by a "com-

pelling state interest." However, only three Justices, Brennan, White, and

Marshall, fully embraced the broad rationale of Morgan while Justice Douglas,

in a partial concurrence, found simply that "Congress might well conclude that

a reduction of the voting age from 21 to 18 was needed in the interest of

equal protection." Justices Stewart, Burger, Blackaun, and Harlan found

that Congress lacked the power under 15 to change age qualifications for State

elections. The deciding vote was cast by Justice Black who found-that Congress'

15 power was limited by the Constitution's delegation to the States of the power

to determine qualifications for State elections.

The Court thus rejected 5 to 4 the application of the 18 year age re-

quirement to State elections, but the conflicting rationales of the Justices

served only to obscure the issue of the scope of congressional power under

15. Justice Brennan, joined by Justices White and Marshall, reasoned on the

33/ 400-U.S. 112 (1970).
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basis of the second branch of Morgan that, whatever the Court's view of ex-

cluding 18 year olds from the vote, Congress' determination was entitled to

deference because "proper regard for the special function of Congress in

making determinations of-legislative fact compels the Court to respect those

determinations unless they are contradicted by evidence far stronger than
34/

anything that has been adduced in these cases." Elaborating further on the

justification for judicial deference to congressional fact-finding, Justice

Brennan stated:

The nature of the judicial process makes it an inappropriate
forum for the determination of complex factual questions of
the kind so often involved in constitutional adjudication.
Courts, therefore, will overturn a legislative determination
of a factual question'only if the legislature's finding is
so clearly wrong that it may be characterized as 'arbitrary,'
'irrational,' or 'unreasonable.' 35/

A significant aspect of Justice Brennan's opinion in Oregon was its apparent

reformulation of the limiting principle in Morgan predicated on the dilution

of equal protection rights. Instead of the Morgan distinction between legis-

lative dilution versus expansion, Justice Brennan emphasized as critical under

55 Congress' superior capacity to "determine whether the factual basis necessary

to support a state legislative discrimination actually exists."

A decision of this Court striking down a state statute expresses,
among other things, our conclusion that the legislative findings
upon which the statute is based are so far wrong as to be unrea-
sonable. Unless Congress were to unearth new evidence in its
investigation, its identical findings on the identical issue would
be no more reasonable than those of the state legislature. 36/

Although not entirely clear, this statement may imply, contrary to Morgan,

34/ 400 U.S. at 240.

35/ 400 U.S. at 247-48.

36/ 400 U.S. at 249, n. 31.
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an indefinite power in Congress, as legislative fact-finder, to narrow the

scope of equal protection and due process rights on the basis of new evidence.

Five members of the Court took issue with Justice Brennan's position,

finding various limitations on Congress' 15 power. Justice Black argued that

Congress has power under 15 to override an express delegation to the States
37/

only in cases of racial discrimination. Justice Harlan, after determining

that the Fourteenth Amendment was not intended to reach discriminatory voter

qualifications of any kind, rejected the notion that Congress has a "final say

on matters of constitutional interpretation. as fundamentally out of keep-

ing with the constitutional structure." Justice Stewart, joined by the Chief

Justice and Justice Blackmun, read Morgan to give Congress power to do no more

than "provide the means of eradicating situations that amount to a violation
38/

of the Equal Protection Clause." They argued that 14(e) had been upheld on

the alternative ground of remedying discrimination against Puerto Ricans in

the furnishing of public services. Discrimination against Puerto Ricans was

an undoubted invidious discrimination. Thus, Morgan's two branches merely

allowed Congress to act upoi established unconstitutionality, to impose upon

the States remedies "that elaborated upon the direct command of the Consti-

tution," and to overturn State laws if "they were in fact used as instruments

of invidious discrimination even though a court in an individual lawsuit might
39/

not have reached that factual conclusion." But, in their view, nothing in

Morgan sustained congressional power to "determine as a matter of substantive

37/ 400 U.S. at 129.

38/ 400 U.S. at 296.

39/ 400 U.S. at 296.
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constitutional law what situations fall within the ambit of the [equal protec-
40/

tionJ clause, and what state interests are 'compellin-'"

The opinions of a majority of Justices in Oregon appear to have severely

undermined Morgan's second rationale that 15 authorizes Congress to define

the substantive reach of the Equal Protection Clause by invalidating State

legislation. The first branch of Morgan, however, recognizing congressional

power to act to remedy State denials of equal protection appears to have sur-

vived, at least with respect to State practices aimed at "discrete and insular"
41/ 42/

minorities. As in Oregon, the Court in Fullilove v. Klutznick relied on

Congress' competence as legislative fact-finder to uphold a statutory remedy

enacted pursuant to 15. It there approved the minority business enterprise
43/

(KBE) set aside provision in the Public Works Employment Act of 1977 on the

basis that the program was aimed at remedying a discriminatory situation found

to exist by Congress.

With respect to the MBE provision, Congress has abundant
evidence from which it could conclude that minority businesses
have been denied effective participation in public contracting
opportunities by procurement practices that perpetuated the ef-
fects of prior discrimination ... Accordingly, Congress reason-
ably determined that the prospective elimination of these bar-
riers to minority firm access to public contracting opportuni-
ties generated by the 1977 Act was appropriate to ensure that
those businesses were not denied equal opportunity to partici-
pate in federal grants to state and local governments, which
is one aspect of the equal protection laws. 44/

40/ 400 U.S. at 295-6.

41/ See, 400 U.S. at 129 (Black, J.). It appears that, even in Justice
Stewa-rt's view, although Congress can act only upon the "direct command of the
Constitution," it can circumvent that limitation by hypothesizing the existence
of racial discrimination and declaring that its enactment is necessary to correct
that discrimination. See, 400 U.S. at 295, n. 14 (Stewart, Jo, concurring in
part and dissenting in part).

42/ 100 S. Ct. 2758 (1980).

43/ 42 U.S.C. 6701 (1979 Supp.).

44/ 100 S. Ct. at 2774-75.
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The distinction between rights and remedies for constitutional viola-

tions, as it relates to the power of Congress, has found expression In other
45/

contexts as well. In City of Rome v. United States, the .Court upheld Congress'

power to enact such remedial legislation pursuant to its comparable enforce-

ment authority under section 2 of the Fifteenth Amendment. At issue in this

case was the constitutionality of the Voting Rights Act of 1965, as amended,

and its applicability to electoral changes and annexations made by the city

of Rome, Georgia. Such changes were deemed to have the effect of denying

the right to vote on account of race or color, and thus were in violation

of the Act. The Court specifically held that, "even if $I of the Amendment

prohibits only purposeful discrimination, the prior decisions of this Court

foreclose any argument that Congress may not, pursuant to 2, outlaw voting
46/

practices that are discriminatory In effect-." The Court in City of Rome re-
471

lied to a great extent on its holding in South Carolina v. Katzenbach which

dealt with remedies for voting discrimination. It also cited Katzenbach v.

Morgan. The Court wrote:

In the present case, we hold that the Act's ban on electoral
changes that are discriminatory in effect is an appropriate method
of promoting the purposes of the FifLeenth Amendment, even if it is
assumed that 51 of the Amendment prohibits only intentional discri-
mination In voting. Congress could rationally haie concluded that,
because electoral changes by jurisdictions with a demonstrable his-
tory of intentional racial discrimination in voting create the risk
of purposeful discrimination, It was proper to prohibit changes
that have a discriminatory impact. 48/

45/ 446 U.S. 156 (1980).

46/ 446 U.S. at 173.

47/ 383 u.s. 301 (1966).

48/ 446 U.S. at 177.
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49/
Similarly, in Bivens v. Six Unknown Fed. Narcotics Agents, the Court

alluded to the power of Congress over remedies In the context of an action

for damages against Federal officials for violation of Fourth Amendment

rights. In holding a damage remedy Implied by the constitutional prohibi-

tion against unreasonable searches and seizure, the Court sustained the

action, but acknowledged its deference to Congress, noting that "we have

here no explicit congressional declaration that persons injured by a fede-

ral officer's violation of the Fourth Amendment may not recover money da-

mages from the agents, but must instead be remitted to another remedy,

equally effective in the view of Congress." Chief Justice Burger, joined

in dissent by Justices Black and Blackmun, urged Congress, without adverting

to Morgan or Oregon, to create different rules to supplant judicially creat-
50/

ed standards to implement Fourth Amendment rights. A noted legal commenta-

tor has conceived the matter as follows:

The denial of any remedy is one thing. .s. *But the
denial of one remedy while another is left open, or
the substitution of one remedy for another, is very
different. It must be plain that Congress necessar-
ily has a wide choice in the selection of remedies,
and that a complaint about action of this kind can
rarely be of constitutional dimension. 51/

491/ 403 U.S. 388, 397, (1971).

50/ Chief Justice Burger was particularly critical of the judicially
created exlusionary rule, requiring the suppression of illegally seized
evidence in Federal criminal trials, and stated:

Reasonable and effective substitutes can be formulated
if Congress would take the lead, as it did for example
in 1946 in the Federal Tort Claims Act. I see no insu-
perable obstacle to the elimination of the suppression
doctrine if Congress would provide some meaningful and
effective remedy against unlawful conduct by government
officials. 403 U.S. at 421.

51/ Hart, The Power of Congress to Limit the Jurisdiction of Federal
Courts: An Exercise in Dlalectic, 66 Harv. L. Rev. 1362, 1366 (1953).
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It Is therefore possible that Congress' power under 55 to legislate

remedies for judicially recognized violations of the Equal Protection Clause,

as affirmed in Morgan and arguably preserved by Oregon and later cases, could

be advanced in support of the restrictions on' busing in the NSA. Of signifl-

cance in evaluating these limits may be the language in the Swann decision

which permits the district courts to deny busing when "the time or distance

of travel is so great as to risk either the health of the children or signi-
52/

ficantly impinge the educational process." The Swann Court also acknowledged

that the fashioning of remedies is a "balancing process" requiring the collec-

tion and appraisal of facts and the "weighing of competing interests," a seem-

ingly appropriate occasion undet Morgan for congressional intervention. In

addition, busing is only one remedy among several that have been recognized
53/

by both the courts and Congress to eliminate segregated public school-. Thus,

the findings in §2.5(b) of NSA relative to the harms of busing, particularly

if supported by other evidence adduced in congressional hearings or debate,

may comport with the emphasis of Justice Brennan's opinion in Oregon on

52/ 402 U.S. at 30-31.

53/ In enacting Title II of the Education Amendments of 1974, captioned
"Equal Educational Opportunities and Transportation of Students," Congress
specified practices which are to be considered denials of due process and
equal protection of the laws and delineated a "priority of remedies," ranging
from more preferred to less preferred and even prohibited. Thus, the courts
are directed to consider and make specific findings with regard to the efficacy
of the following before requiring implementation of a busing plan:

(a) assigning students to the schools closest to their places
of residence which provide the appropriate grade level and type of
education for such students, taking into account school capacities
and natural physical barriers;

(b) assigning students to the schools closest to their places-
of residence which provide the appropriate grade level and type
of education for such students, taking into account only school
capacities;

"(Continued)"
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Congress' superior fact-finding competence, and therefore be entitled to
54/

judicial deference. By contrast, the dissenters in Horgan found 64(e) of

the Voting Rights Act failed to qualify as a remedial measure only because

of the lack of a factual record or legislative findings.

Complicating this conclusion, however, are judicial statements Implying

that the elimination of busing as a remedy to the extent contemplated by the

"(Continued)"
I

(c) permitting students to transfer from a school in which a
majority of the students are of their race, color, or national origin;

(d) the creation or revision of attendance zones or grade struc-
tures without requiring transportation beyond that described in sec-
tion 1714 of this title;

(e) the construction of new schools or the closing of inferior

schools;

(f) the construction or establishment of magnet schools; or

(g) the development and Implementation of any other plan which
is educationally sound and administratively feasible, subject to
the provisions of sections 1714 and 1715 of this title.
42 U.S.C. 1713.

54/ Richard Kleindienst, Acting Attorney General, while testifying before
the House Committee on the Judiciary, stated:

The question here is the appropriate remedy for implementa-
tion of the right to a desegregated education, an area in
which Congress' special fact finding expertise should be
utilized. Legitimate questions that might be raised in the
area are, for example: How much busing will harm the health
of a child? How much may impair the educational process?
How great are the benefits to children in receiving a dese-
gregated education compared to the detriments of busing?
These are essentially legislative--not judicial--questions.

Proposed Amendment to the Constitution and Legislation Relating to Transportation
and Assignment of Public School Chilren: Hearings Before Subcommittee No. 5 of
the House Committee on the Judiciary, 92d Cong., 2d Seas. 1145 (1972) (statement
of Hon. Richard G. Kleindienst, Acting Attorney General of the United States).



622

NSA may be fraught with constitutional difficulty. For example, in North
55/

Carolina Board of Education v. Swann, the Supreme Court invalidated an ana-

logous State law restriction on busing for desegregation purposes noting that

"it is unlikely that a truly effective remedy could be devised without con-

tinued reliance upon it." This, and the consistent judicial emphasis on

affirmative desegregation remedies since Green, suggests that the correlative

right to attend and the obligation to establish racially desegregated schools

are Inseparable. Accordingly, the distinction in Morgan and Oregon between

constitutional rights and remedies may become blurred in the school desegrega-

tion context in those cases where student transportation, beyond the limits

prescribed by the NSA , is deemed necessary for compliance with current consti-

tutional standards. Of course, the fact that the State courts are left free

by the NSA to order any form of remedy to implement a desegregation plan may

be argued in reply to objections that busing may be the only effective remedy

available in some circumstances. Nonetheless, because the NSA could be viewed

as restricting or abrogating a remedy essential to the right to a desegregated

education in such cases, and involves the issue of Congress' power vis a vis

the Federal courts rather than the states as in Morgan and Oregon, substantial

questions relative to the application of those precedents to congressional

authority to enact NSA remain. In the final analysis, the validity of the

NSA as an exercise of congressional power under 15 may depend upon whether the

busing restrictions are viewed as based on a rationally supportable factual de-

termination of the effectiveness of such remedies within the constitutional

framework of Swann and related cases, or are instead a declaration of a consti-

tutional standard in conflict with prevailing judicial standards.

55/ 402 U.S. 43, 46 (1971).
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III.

An alternative source of congressional authority for the remedial li-

mitations imposed by NSA may reside in Article III of the Constitution

which defines and delimits the judicial power of the United States. Article

III does not by its terms create any of the inferior Federal courts, but

instead confers that power on Congress:

Section 1. The judicial power of the United States, shall
be vested in one Supreme Court, and in such inferior Courts
as the Congress may from time to time ordain and establish
a . . 56/

Congressional power over the appellate jurisdiction of the Supreme Court is

found in Article III, Section 1 which defines the original and appellate jur-

isdiction of the Supreme Court as follows:

In all cases affecting Ambassadors, other public Ministers
and Consuls, and those in which a State shall be a Party,
the Supreme Court shall have appellate Jurisdiction, both
as to Law and Fact, with such exceptions, and under such
Regulations as the Congress shall make.

It has sometimes been argued that the language of Article III compels
57/

Congress to vest the entire judicial power in some inferior Federal court.

56/ This Congressional power is also affirmed in Article I of the Con-
stitution concerning the legislative power, which states:

Section 8. The Congress shall have the Power. .
To constitute Tribunals inferior to the Supreme Court.

57/ Justice Story, in Martin v. Hunter's Lessee, 14 U.S. ( Wheaton)
304, 330-331 (1816), argued:

Congress cannot vest any portion of the judicial power of the
United States, except in courts ordained and established by
itself; and if in any of the cases enumerated in the constitu-
tion, the state courts did not then possess jurisdiction the
appellate jurisdiction of the Supreme Court ... could not reach
those cases, and, consequently, the injunction of the constitu-
tion, that the judicial power "shall be vested" would be dis-
obeyed. It would seem, therefore, to follow, that congress are

"(Continued)"
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But the Supreme Court has consistently construed Congress' power over the

jurisdiction of the lower Federal courts to be virtually plenary. In Cary
58/

v. Curtis, for instance, the Court stated:

... the judicial power of the United States, although it has
its origin in the Constitution, is (except-in enumerated in-
stances, applicable exclusively to this court) dependent for
its distribution and organization, and for the modes of its
exercise, entirely upon the action of Congress, who possess
the sole power of creating the tribunals (inferior to the Su-
preme Court) for the exercise of the judicial power, and of
investing them with jurisdiction either limited, concurrent,
or exclusive, and of withholding jurisdiction from them in the
exact degrees and character which to Congress may seem proper
for the public good .... [TJhe organization of the judicial
power, in definition and distribution of the subjects of juris-
diction in the federal tribunals, and the modes of their action
and authority, have been, and of right must be, the work of
the legislature.

59/
Again in Kline v. Burke Construction Co., the Court stated:

The Constitution simply gives to the inferior courts the ca-
pacity to take jurisdiction in the enumerated cases, but it
requires an act of Congress to confer it. And the jurisdic-
tion having been conferred may, at the will of Congress, be
taken away in whole or in part

More particularly; Congress has engaged in a variety of actions with respect

to the jurisdiction of the lower Federal courts, and those actions have consistent-

ly been upheld by the Supreme Court. Not until 1875, for instance, did Congress

"(Continued)"

bound to create some inferior courts, in which to vest all that
jurisdiction which, under the constitution, is exclusively vest-
ed in the United States, and of which the supreme court cannot
take original cognizance ... [TJhe whole judicial power of the
United States should be, at all times, vested either in an ori-
ginal or appellate form, in some courts created under its auth-
ority,

See, also, Eisentrager v. Forrestal, 174 F. 2d 961 (D. C. Cir. 1949), reversed
on other grounds sub nom. Johnson v. Eisentrager, 339 U.S. 763 (1950).

58/ 44 U.S. (3 Howard) 236, 245, (1845).

59/ 260 U.S. 226, 234 (1922).
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vest the inferior Federal courts with general Federal question jurisdic-
60/

tion. Moreover, the Supreme Court has consistently affirmed such Congres-

sional actions over the jurisdiction of the lower Federal courts as (1)
61/

withdrawing jurisdiction even as to pending cases, (2) delimiting lower

Federal court jurisdiction over a particular cause of action to a single
62/

tribunal, and (3) selectively withdrawing the jurisdiction of the lower

Federal courts to adjudicate particular issues or to order particular
63/

remedies.

60/ 18 Stat. 470, Sec. 1 (Mar. 3, 1875). In 1801 Congress had briefly
granted the inferior federal courts jurisdiction over "all cases in law and
equity, arising under the Constitution and laws of the United States (2 Stat.
89, Sec. 11 (Feb. 13, 1801)), but a year later repealed that grant (2 Stat.
132 (Mar. 3, 1802)).

61/ Bruner v. United States, 343 U.S. 112 (1952) (amendment of statute
concerning claims for service to US.-the Tucker Act--withdrawing federal
district court jurisdiction over claims by employees as well as officers,
without any reservation as to pending cases, requires dismissal of pending
cases). See also De La Rama Steamship Co., Inc. v. United States, 344 U.S.
386 (1953) (general authority of Congress to withdraw federal court juris-
diction even as to pending cases affirmed, but Ceneral Savings Clause held
to preserve pending claims in instant case).

62/ E.g., the Emergency Price Control Act of 1942 (56 Stat. 23) required
all challenges to the validity of regulations adopted to enforce it to be brought
in a single Emergency Court and barred all other Federal, state, or territorial
courts from asserting jurisdiction over such challenges. The decisions of the
Emergency Court were reviewable in the Supreme Court. This unusual jurisdic-
tional scheme was held to be within Congress' constitutional power in Lockerty
v. Phillips, 319 U.S. 182 (1943) and Yakus v. United States, 321 U.S. T14 (1944).
Similarly, the Voting Rights Act of 1965 (79 Stat. 437, 42 U.S.C. 1973) limited
jurisdiction over proceedings to terminate the coverage of the Act in a par-
ticular area to a single court in the District of Columbia, and this was upheld
in South Carolina v. Katzenbach, 383 U.S. 301 (1966). See, also, the jurisdic-
tion of the Temporary Emergency Court of Appeals as created by the Economic
Stablization Act of 1970 (P.L. 91-379, 12 USC 1001) and as further defined in
the Emergency Petroluem Allocation Act of 1973 (P.L. 93-159, 87 Stat. 628,
15 USC 751 et seq .) and the Energy Policy and Conservation Act of 1975. (P.L.
94-163, 89 Stat. 871).

63/ Modern examples include the Norris-La Guardia Act (47 Stat. 70, 29
USCA 101 et seq.), in which Congress restricted the jurisdiction of the Fed-
eral courts to issue restraining orders or temporary or permanent injunctions
In labor disputes, upheld In Lauf v. E.G. Shinner & Co., 303 U.S. 323 (1938),
and the Anti-Injunction Act (i-6USCA 7421(a)), in which Congress barred all
courts from entertaining suits to restrain the assessment or collection of any

"(Continued)"
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64/
The Norris-LaGuardia Act, perhaps the most celebrated modern example

of Congress' exercise of its Article III powers, removed the jurisdiction

of the lower Federal courts to issue a restraining order or an injunction

in labor disputes. In upholding the Act's limitation, the Supreme Court
65/

in Lauf v. E.G. Shinner & Co., acknowledging that there is no constitutional

right to a labor injunction, stated that thereee can be no question of the

power of Congress thus to define and limit the jurisdi tion of the inferior

courts of the United States." Signficantly, however, the Court had in an

earlier case ruled that State legislation whi..h imposed similar restrictions
66/

on employers' remedies constituted a denial of due process.

Even more restrictive than the Norris-LaGuardia Act was the Emergency
67/

Price Control Act of 194"," which operated to limit both State and lower Federal

court jurisdiction. Exclusive jurisdiction to determine the validity of any

regulation, order, or price schedule was vested in a new Emergency Court of

Appeals and even that court was denied power to issue any temporary restrain-

ing order or interlocutory decree. The Supreme Court upheld the Act in Lock-
68/

Et v. Phillips, recognizing that Congress could so limit the jurisdiction

"(Continued)""
tax, most recently upheld in Bob Jones University v. Simon, 416 U.S. 725 (1974).
Earlier examples include the Judiciary Act of 1789, in which Congress excepted
from the lower Federal courts' diversity jurisdiction those cases in which
diversity resulted from an assignment of a chose in action, upheld in Sheldon
v. Sill, 49 U.S (8 Howard) 441 (1850) and an 1839 statute in which Congress
dis -i"wed suits in assumpsit in the Federal courts against the collectors
of customs duties which allegedly were assessed unlawfully, upheld in Ca v.
Curtis, supra.

64/ 29 u.s.C. 101-115.

65/ 303 U.S. 323, 330 (1938).

66/ Truax v. Corrigan, 257 U.S. 312 (1921).

67/ Emergency Price Control Act, ch. 26, 56 Stat. 23 (1942).

68/ 319 U.S. 182 (1943).
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69/
of the Federal courts under Article II. In Yakus v. United StateS,

the Court was faced with a more serious constitutional challenge to the

Act in the context of a criminal prosecution for its violation. The de-

fendant, who had been convicted by an enforcement court, claimed that the

denial of a stay order during his appeal to the Emergency Court deprived

him of due process. In rejecting this assertion, the Supreme Court stress-

ed that thereee is no constitutional requirement that that test be made in

one tribunal rather than another," and that the "award of an interlocutory

injunction by courts of equity has never been regarded as a matter of right."

Further, the Court seemed to suggest that Congress, in protecting the public

interest, could impose some burdens on individual rights:

If the alternatives, as Congress could have concluded,
were wartime inflation or the imposition on individuals
of the burden of complying with a price regulation while
its validity is being determined, Congress could consti-
tutionally make the choice in favor of the protection of
the public interest from the dangers of inflation. 70/

71/
The Health Programs Extension Act of 1973 is further support for Congress'

power to eliminate lower Federal court jurisdiction with respect to remedies.

Section 401(b) of the Act provides that the receipt of Federal funds by a hos-

pital does not pr se authorize "any court" to require such hospital to perform

any sterilization procedure or abortion if such was contrary to the hospital's
72/

religious or moral convictions. In Taylor v. St. Vincent's Hospital, an action

was brought against the hospital claiming that it had violated plaintiff's con-

stitutional rights by refusing her request to undergo a sterilization procedure.

69/ 321 U.S. 414 (1944).

70/ 321 U.S. at 439.

71/ 42 U.S.C. 300a-7(a).

72/ 369 F. Supp. 948 (D. Month. 1973), aff'd, 553 F. 2d 75 (9th Cir. 1975),
cert.Jenied, 424 U.S. 948 (1976).
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The district court held that it did not have jurisdiction to hear the action

in view of the Act, basing its decision on the power of Congress to control

both the jurisdiction and the remedies of the lower Federal courts.

There can be no doubt that Section 401(b) which restricts
the course and power of inferior federal'courts is a valid
exercise of Congressional power. Under Article III of the
Constitution, Congress can establish such inferior courts as
it chooses. Its power to create those courts includes the
power to invest them with such jurisdiction as it seems ap-
propriate for the public. (citation omitted). Further,
Congress is free to legislate with respect to remedies the
inferior Federal courts may grant. [citations omitted]. 73/

Thus, the language of Article III, the history of past Congrossional

action, and judicial interpretation of Congress' power all appear to affirm

that Congress has broad authority to impose limits on the jurisdiction of the

lower Federal courts, and this may be particularly so where the limitation
74/

relates to the remedial rather than adjudicatory functions of the court. Al-

though some cases have suggested that Congress' power over the jurisdiction

of the lower Federal courts is limited by the taking clause of the Constitu-
75/

tion or the due process requirement that persons not be denied all judicial

73/ 369 F. Supp. at 951.

74/ See, e.g. Glidden v. Zdanok, 370 U.S. 530, 557 (1962) where the
Supreme Court approved the power of Congress to limit the equitable remedies
of the Court of Claims, stating that "(n)o question can be raised of Congress'
freedom, consistently with Article III, to impose such a limitation upon the
remedial powers of a federal court."

75/ In the Portal-to-Portal Act of 1947 (29 U.S.C. 251-262) Congress removed
Federal court jurisdiction over suits claiming overtime compensation under the
Fair Labor Standards Act for activities prior and subsequent to the principal
employment activity of the day. The statute was a response to a Supreme Court
decision which had held such activities as walking to and from employees's work
stations, changing clothes, and cleaning up to be compensable under the FLSA.
(Anderson v. Mt. Clemens Pottery Co. 328 U.S. 680). In the leading case of
attaglia v. General Motors Corporation, 169 F. 2d 254 (2d Cir.) cert. denied
35 U.S. 887 (19485, the U.S. Court of Appeals for the Second Circuit held

the validity of that withdrawal of Federal court jurisdiction to depend on
"(Continued)"
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76/
remedies to a claimed deprivation of a Federal rigTt, neither may be per-

tinent to the NSA. As in Lockerty and Yakus, the right of access to a forum

where full relief may be obtained is not abrogated, it is merely reallocated.

The State courts would remain open to litigants to press claims that student

transportation beyond that permitted by the NSA is necessary to adequately

desegregate the school system. As long as a litigant is able to proceed in

State court, a viable forum exists, and there is arguably no denial of due

process. In this regard, the Supreme Court has stated that "Congress could,

of course, have routed all Federal constitutional questions through the State

court system, saving to this Court the final say when it came to review of
77/

the state court judgments-." In addition, the full range of remedies authorl-

zed by the Equal Educational Opportunities Act of 1974 would be available to

the lower Federal courts in desegregation cases, Including the use of student

transportation to the extent authorized by the NSA.

"(Continued)"

the validity of Congress' redefinition of activities compensable under the
FLSA:

We think...that the exercise by Congress of its control
over jurisdiction Is subject to compliance with at least
the requirements of the Fifth Amendment. That is to say,
while Congress has the undoubted power to give, withhold,
and restrict the jurisdiction of courts other than the
Supreme Court it must not so exercise that power as to de-
prive any-person of life, liberty, or property without
just compensation. Thus, regardless of whether subdivision
(d) of section 2 (withdrawing federal court jurisdiction)
had an independent end in itself, if one of its effects
would be to deprive appellants of property without due
process or just compensation, it would be invalid.
169 F. 2d at 257.

Nonetheless, the court upheld .the withdrawal of jurisdiction.

76/ See Cary v. Curtis, supra, (McLean, J., dissenting) and Yakus v.
UnitedStates, supra.

77/ Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971).
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The NSA's restrictions as they affect the appellate jurisdiction of

the Supreme Court may be more problematic, however. Article III confines

Congressional power over the appellate jurisdiction of the Supreme Court to

the making of "Exceptions and. . .Regulations...," a power seemingly less

complete on its face than Congress' power to "ordain and establish" the in-

ferior courts. Indeed, it has even been suggested that the historical evi-

dence surrounding the exceptions clause of Article III indicates that it

should be read-in light of the contemporary State practice to confine re-

gulation basically to housekeeping matters and to certain proceedings where
78/

neither error or certiorari traditions had been available. Additional un-

certainty stems from the fact that since the Judiciary Act of 1789 Cong-

ress has made no attempt to sharply curtail the appellate jurisdiction of

the Supreme Court, and thus the possible limits of its power have not been

fully tested. This is particularly true with respect to Supreme Court

review of State court decisions concerning Federal rights:

[Tihe Supreme Court has always had authority, under
certain circumstances, to review a final judgment
or decree of the highest court of a state In which
a decision could be had, where. . .the judgment turns
upon a substantial federal question. 80/

Nonetheless, numerous statements by the Supreme Court can be found des-

cribing Congress' power over its appellate jurisdiction in as broad a terms

as those used to describe Congress' power over the jurisdiction of the inferior

Federal courts. For example, in The "Francis Wright," Chief Justice Waite

78/ See, J. Coebel, The Oliver Wendell Holmes Devise History of the
Supreme Court of the United States: Antecedents and Beginnings to 1801, p.
240 (P. Freund ed. 1971). Also, Merry, "Scope of the Supreme Court's Ap-
pellate Jurisdiction: Historical Basis," 47 Minn. L. Rev. 53 (1962).

79/ 1 Stat. 73.

80/ Moore's Federal Practice, Vol. 1 (2d ed.), 50.6(6), pp. 252-53.
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stated:

while the appellate power of this Court under the
Constitution extends to all cases within the judicial
power of the United States, actual jurisdiction under
the power is confined within such limits as Congress
sees fit to prescribe .... What [the court's appel-
late powers) shall be, and to what extent they shall
be exercised, are, and always have been, proper sub-
jects of legislative control. Authority to limit the
jurisdiction necessarily carries with it authority to
limit the use of jurisdiction. Not only may whole
classes of cases be kept out of the jurisdiction al-
together, but particular classes of questions may be
subjected to re-examination and review, while others
are not. 81/

Often cited as support for an expansive view of Congress' power to regu-

late the Supreme Court's appellate jurisdiction is the post Civil War

81/ 105 U.S. 381, 385-6 (1881). In Turner v. Bank of North America
4 U.ST-(4 Dallas) 8, 10 (1799), Justice Chase stated the proposition thusly:

The notion has frequently been entertained, that the
federal Courts derive their judicial power immediately
from the Constitution; but the political truth is, that
the disposal of the judicial power, (except in a few
specified instances) belongs to congress. If congress
has given the power to this Court, we possess it, not
otherwise; and if congress has not given the power to
us, or to any other Court, it still remains at the le-
gislative disposal. Besides, congress is not bound,
and it would, perhaps, be inexpedient, to enlarge the
jurisdiction of the Federal Courts, to every subject,
in every form, which the constitution might warrant.

Similarly, in Daniels v. Railroad Company, 70 U.S. (3 Wallace) 250, 254
(1865) the Court stated:

The original jurisdiction of this court, and its power to
receive appellate jurisdiction, are created and defined by
the Constitution; and the legislative department of the
government can enlarge neither one nor the other. But it
is for Congress to determine how far, within the limits of
capacity of this court to take, appellate jurisdiction shall
be given, and when conferred, it can be exercised only to
the extent and in the manner prescribed by law. In these
-respects it is wholly the creature of legislation.

See, also, Durousseau v. United States, 10 U.S. (15 Otto) 38 (1810).

83-458 0 - 82 - 41
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82/
decision in Ex part KcCardle. In that case, under the authority of the

Reconstruction Acts, the military government had Imprisoned KcCardle for

publishing allegedly libelous and incendiary articles In his newspaper.

He then hrought a habeus corpus action alleging that the Reconstruction

legislation was unconstitutional and, following an adverse decision below,

filed a direct appeal to the Supreme Court under the then recently passed
83/

Act of February 5, 1867. After the Couit had acknowledged jurisdiction

but before a decision on the merits, Congress withdrew the statutory right
84/

of appeal, seeking to avoid a Supreme Court determination that the Recon-
85/

struction legislation was unconstitutional. The Court then declined the

appeal and dismissed the case for want of jurisdiction, finding that while

its appellate jurisdiction "is, strictly speaking, conferred by the Consti-

tution . . .it is conferred 'with such exceptions and under such regulations

as Congress shall make'" according to Article III, Section 2.

We are not at liberty to inquire into the motives
of the legislature. We can only examine into its
power under the Constitution; and the power to make
exceptions to the appellate jurisdiction of this
court is given by express words. 86/

Notwithstanding these assertions, however, some limitation may still

attach to Congress' control of the Supreme Court's appellate jurisdiction.

82/ 74 U.S. (7 Wallace) 506 (1868).

83/ Act of February 5, 1867, ch. 26, 51, 14 Stat. 385.

84/ Act of March 27, 1868, ch. 34, 1 2, 15 Stat. 44.

85/ See, generally, C. Fairman, The Oliver Wendell Holmes Devise His-
tory Of the Supreme Court of the United States: Reconstructi6n and Reunion
1864-88, pt. I, at 433-514 (P. Freund ed. 1971).

86/ 74 U.S (7 Wallace) at 514.
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87/
In Ex parte McCardle itself and subsequently in Ex part Yerger the Court

emphasized that the repeal of the 1867 statute did not deprive it of all

appellate power over cases involving the constitutional right of habeas

corpus:

The act of 1868 does not except from that jurisdiction
any cases but appeals from Circuit Courts under the act
of 1867. It does not affect the jurisdiction which was
previously exercised. 88/

That is, under the Judiciary Act of 1789 the Court had, prior to 1867, ex-

ercised the authority to review lower federal court decisions concerning ha-

beas corpus, not by appeal but by a writ of certiorari. In Ex parte Yerger

it was argued that the 1867 act authorizing direct appeals implicitly repeal-

ed the jurisdiction granted in the 1789 act, and that the subsequent repeal

of the 1867 act deprived the Court of all appellate jurisdiction over habeas

corpus proceedings. But the Court rejected the argument, stating:

...it is too plain for argument that the denial to
this court of appellate jurisdiction in this class
of cases must greatly weaken the efficacy of the
writ, deprive the citizen in many cases of its be-
nefits and seriously hinder the establishment of
that uniformity in deciding upon questions of per-
sonal rights which can only be attained through ap-
pellate jurisdiction, exercised upon the decisions
of courts of original jurisdiction. In the, parti-
cular class of cases, of which that before the court
is an example.... it is evident that the imprison-
ed citizen, however unlawful his imprisonment may
be In fact, is wholly without remedy unless it be
found in the appellate jurisdiction of this court.

These considerations forbid any construction giving
to doubtful words the effect of withholding or a-
bridging this jurisdiction. 89/

87/ 75 U.S. (8 Wallace) 85 (1869).

88/ 74 U.S. (7 Wallace) at 515.

89/ 75 U.S. (8 Wallace) at 102-103.
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The Court deemed the sudden withdrawal of jurisdiction in McCardle to be

justified by "some imperious public exigency ... within the constitutional
90/

discretion of Congress to determine.... But it refused to construe the

1867 and 1868 statutes as withdrawing

...the whole appellate jurisdiction of this court,
in cases of habeas corpus, conferred by the Consti-
tution, recognized by law, and exercised from the
foundation of the government hitherto....91/

A principle implied by Article III and unaffected by HcCardle is the

separation of powers doctrine that may limit Congress in the exercise of

its power to regulate Federal court jurisdiction. The requirement of an

independent judiciary was directly addressed by the Court in a post-McCardle
92/

decision, United States v. Klein, which concerned the effect to be given

Presidential pardons of those who had aided and abetted the rebellion during

the Civil War. The Captured and Abandoned Property Act authorized suit in

the Court of Claims for the return of seized Confederate property on proof

that the claimant had given no aid or comfort to the rebellion. In United
93/

States v. Padelford the Supreme Court had ruled that the statute was satis-

fied when the claimant had received a pardon under a Presidential general

amnesty. Thereafter Congress, while appeal in the Kline case was pending,

enacted a rider to an appropriations bill providing that a Presidential

pardon would not support a claim for captured property, that acceptance

without disclaimer of a pardon for participation in the rebellion was con-

clusive evidence that the claimant had aided the enemy, and that when the

90/ 75 U.S. (8 Wallace) at 104.

91/. 75 U.S. (8 Wallace) at 106.

92/ 80 U.S. ( 13 Wallace) 128 (1871).

93/ 76 U.S. (9 Wallace) 531 (1870).
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Court of Claims based its judgment on such a pardon the Supreme Court lacked

jurisdiction of the appeal.

In Klein, the Supreme Court held this statute unconstitutional as in-

fringing the power of both the judiciary and the President. Although recog-

nizing that Congress had the power under Article III to confer or withhold

the right of appeal from the Court of Claims, the Court held that the proviso

was not within "the acknowledged power of Congress to make exceptions and pre-

scribe regulation to the appellate power" because it intruded upon the inde-

pendence of the judicial branch and amounted to a "rule of decision, in causes

pending, prescribed by Congress..

What is this [the act] but to prescribe a rule for
the decision of a cause in a particular way? In
the case before us, the Court of Claims has render-
ed judgment for the claimant and an appeal has been
taken to this court. We are directed to dismiss the
appeal, if we find that the judgment must be affirmed,
because of a pardon granted to the intestate of the
claimants . . .Can we do so without allowing that
the legislature may prescribe rules of decision to
the Judicial Department of the government in cases
pending before it? We think not. .. We must think
that Congress has inadvertently passed the limit
which separates the legislative from judicial power.
It is of vital importance that these powers be kept
distinct. 94/

The Klein decision, which was cited with approval by the Court in its 1962
95/

ruling in Glidden Co. v, Zdanok, suggests that Congress must exercise its

power to limit jurisdiction in a manner consistent with the independence of

the judiciary.

94/ 80 U.S. (13 Wallace) at 145-147. With respect to the powers of
the Piresidency, the Court found the pardoning power to .be granted "without
limit" to the Executive and held the Congressional provision to be an uncon-
stitutional impairment of that independent power.

9.5/ 370 U.S. 530 (1962).
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Other cases suggest further possible limitations based on the supre-

macy clause of Article VI of the Constitution, which states

This Constitution and the Laws of the United States
which shall be made in Pursuance thereof; and all
Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme
law of the Land; and the Judges in every State shall
be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstanding.

It could be argued that this constitutional provision would be a nullity if

there were not a single supreme tribunal with the authority to interpret and

pronounce on the meaning of the Constitution and of Federal law. Thus, Justice
96/

Taney, in Ableman v. BootV'S stated:

But the supremacy thus conferred on this Government
[by the supremacy clause] could not peacefully be
maintained, unless it was clothed with judicial po-
wer, equally paramount in authority to carry it into
execution; for if left to the courts of justice of
the several States, conflicting decisions would un-
avoidably take place...and the Constitution and laws
and treaties of the United States, and the powers
granted to the Federal Governmemt, would soon receive
different interpretations in di.fferent States and the
Government of the United States would soon become one
thing in one State and another thing in another. It
was essential, therefore, to its very existence as a
Government, that...a tribunal should be established
in which all cases which might arise under the Con-
st-itution and laws and treaties of the United States,
should be finally and conclusively decided...And it
is manifest that this ultimate appellate power in a
tribunal created by the Constitution itself was deemed
essential to secure the independence and supremacy of
the General Covernment in the sphere of action assigned
to it; [and) to make the Constitution and laws of the
United States uniform, and the same in every State.... 97/

With even more dramatic flourish Justice Story justified Supreme Court re-

view of State court decisions as follows:

96/ 62 U.S. (21 Howard) 506 (1858).

97/ 62 U.S. (21 Howard) at 517-18.
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A motive of another kind, perfectly compatible with
the most sincere respect for state tribunals, might
induce the grant of appellate power over their de-
cisions. That motive is the importance, and even
necessity of uniformity of decisions throughout the
whole United States, upon all subjects within the
purview of the constitution. Judges of equal learn-
ing and integrity, in different states, might dif-
ferently interpret a statute, or a treaty of the
United States, or even the constitution itself: If
there were no revising authority to control these
jarring and discordant judgments, and harmonize
them into uniformity, the laws, the treaties, and
the constitution of the United States would be dif-
ferent in different states, and might, perhaps,
never have precisely the same construction, obli-
gation, or efficacy, in any two states. The public
mischiefs that would attend such a state of things
would be truly deplorable; and it cannot be believed
that they could have escaped the enlightened conven-
tion which formed the constitution... (Tihe appel-
late jurisdiction must continue to be the only ade-
quate remedy for such evils. 98/

In other words, a Supreme Court with authority to review and revise lower

and State court judgments may be constitutionally necessary to assure the
99/

national uniformity and supremacy of the Constitution and federal law-.

Another argument related to the above stems from the due process
100/

clause. If appellate review by the Supreme Court were denied in cases in-

volving a constitutional right, and if as a consequence different inter-

pretations of ihe law developed in the various States or Federal judicial

98/ Hartin v. Hunter's Lesse, 14 U.S. (1 Wheaton) 304, 347-48 (1816).

99/ For fuller development of this-argument, see Ratner, "Congressional
Power over the Appellate Jurisdiction of the Supreme Court," Universit of
Pennsylvania Law Review 109: 157, 160-67 (1960). In Hart and Wechles
famous dialogue on Congress' power over the jurisdiction of the Federal courts,
the limitation asserted as to Congress' power over the Supreme Court's appel-
late jurisdiction is simply that 7...the exceptions must not be such as will
destroy the essential role of the Supreme Court in the constitutional plan."
Bator, Hishkin, Shapiro, and Wechsler, Hart and Wechsler's The Federal Courts
and the Federal System , (2nd ed., 1973), p. 133.

100/ Sedler, "Limitations on the Appellate Jurisdiction of the Supreme
Court," 20 University of Pittsburg Law Review 99, 113, 114 (1958).
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circuits, then the effect would be unequal treatment of persons similarly

situated. That is, persons asserting the same right would be treated dif-

ferently in different jurisdictions. This result, it has been suggested,

would be "a manifest abuse of due process, one of the bases of which is
101/

equal treatment before the la'"' Thus, appellate review may be a necessary

consequence of due process, "if such an appeal is necessary to secure uni-
102/

form treatment before the la-w."

'Thus, the cases may provide less forceful precedent for the limita-

tions imposed by NSA as they relate to the Supreme Court's appellate

jurisdiction than the original jurisdiction of the inferior Federal courts.

With the exception of HcCardle, all of the cases have involved legislative

limits on judicial authority with respect to claims arising from the common

law or Federal statute. HcCardle and Yerger, on the other hand, establish

only that Congress can extinguish one means for obtaining appellate review

of an asserted constitutional right when other means remain open, or con-

versely, that the courts will narrowly construe jurisdictional statutes

when to do otherwise would have the effect of eliminating all remedies for

a constitutional violation. In addition, Klein suggests that the Supreme

Court may be less receptive to congressional mandates that intrude upon ju-

dicial independence by prescribing the manner in which the merits of a

particular claim are to be viewed. Finally, fundamental constitutional

limitations on Congress' power may derive from the Supreme Court's essential

function in giving uniformity and national supremacy to Federal law or from

due process demands that the enforcement of constitutional rights not depend

on geographical location in the United States. But because of the infrequency

with which Congress has acted to limit the Court's appellate jurisdiction in

101/ Id., at 113.

102/ Id., at 114.



the past, and the consequent dearth of case law, the contours of Congress'

power remain largely undetermined.

It could be argued, however, that these constraints on Congress' power

lose some of their force given the nature of the limitations imposed by the

bill, That is, the NSA would affect the Supreme Court's appellate jurisdic-

tion only with respect to the implementation of certain school desegregation

remedies, but would not otherwise restrict its authority to review the consti-

tutionality of school officials' actions alleged to deny equal protection of

the laws, or to order such other relief as may be appropriate to remedy any

violation found to exist. This relief could even include the busing of stu-

dents to the extent authorized by the NSA. In addition, relief beyond that

available in the Federal courts could be obtained by litigants in State courts

which would remain open to school desegregation suits. The Supreme Court de-

cisions in Swann and its progeny would continue to stand as controlling pre-

cedent in this area, presumably binding on State court judges as they ruledd

in related cases. In this regard, one noted commentator has suggested:

There is, to be sure, a school of thought that argues that
'exceptions' has a narrow meaning, not including cases that
have constitutional dimension; or that the supremacy or the
due process clause of the fifth amendment would be violated
by.an alteration of the jurisdiction motivated by hostility
to the decisions of the Court. I see no basis for this view
and think it antithetical to the plan of the Constitution for
the courts--which was quite simply that the Congress would
decide from time to time how far the federal judicial insti-
tution should be used within the limits of the federal judi-
cial power; or, stated differently, how far judicial juris-
diction should be left to the state courts, bound as they are
by the Constitution as 'the supreme Law of the Land. . .any
Thing in the Constitution or laws of any State to the Con-
tray notwithstanding.' Federal courts, including the Supreme
Court, do not pass on constitutional questions because there
is a special function vested in them to enforce the Consti-
tution or police the other agencies of the government. They
do so rather for the reason that they must decide a litigated
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issue that Is otherwise within their jurisdiction and in do-
ing so must give effect to the supreme law of the land. This
is, at least, what Marbury v. Madison was all about. I have
not heard that it has yet been superceded, though I confess
that I read opinions on occasion that do not exactly make its
doctrine clear. 103/

Supporting Professor Wechsler's view is the fact that the Supremacy Clause

and uniformity arguments sanctioned by the Court in Martin v. Hunter's Lessee

(sura) and other early cases were based on an interpretation of the juris-

diction affirmatively granted or recognized by Congress in the Judiciary Act

of 1789. Whether these arguments would have independent constitutional force

against a Congressional denial of jurisdiction has yet. to be adjudicated.

A final consideration that may affect the constitutionality of the NSA

under Article III is the separation of powers limitation enunciated in Klein.

The Klein principle, precluding attempted congressional interference with

the judiciary in the decision of pending cases, could have implications for

the NSA's limitations on judicial use of busing remedies. This may be par-

ticularly so as applied in suits by the Attorney General under 82.5(f) to reopen

previously decided cases for'retroactive enforcement of those remedial limits.

Indeed, even more compelling reasons may support invocation of the Klein doc-

trine in the latter circumstances since it could be argued that Congress is

attempting to alter or postpone the equitable effect of prior court decrees,

and because of the heavy burden the duty to relitigate would place on the ju-
104/

dicial process. In Pope v. United States, the Supreme Court declined to

decide under what conditions the Klein holding also prohibits a congressional

act from setting aside a judgment in a case already decided. "We do not consider

103/ Wechsler, "The Courts and the Constitution," 65 Columbia L. Rev. 1001,

1005-6(1965).

104/ 323 U.S. 1, 8-9 (1944).
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just what application the principles announced in the Klein case could

rightly be given to a case in which Congress sought, pendente lite, to

set aside a judgment of the Court of Claims in favor of the Government

and require relitigation of the suit." However, the Court's recent de-
105/

cision in United States v. Sioux Nation of Indians suggests that the mere

fact that a congressional enactment requires relitigation of a previously

decided case may not violate the separation of powers doctrine provided

that the act is otherwise within Congress' constitutional powers.

Sioux Nation involved an act passed by Congress in 1978 waiving the

res judicata effect of a prior judicial decision which had rejected a

claim that Congress' 1877 ratification of an agreement ceding the Great

Sioux Reservation, including the Black Hills, in violation of the Fort

Laramie Treaty of 1868, effected a taking of Sioux lands without due pro-

cess. The 1978 Act directed the Court of Claims to review de novo the

merits of the Black Hill's taking claims without regard to the'defense

of res judicata. In holding that the statutorily mandated duty to reli-

tigate the Sioux claims did not violate the doctrine of separation of

powers, Justice Blackmun wrote for the Court:

When Congress enacted the amendments directing the Court
of Claims to review the merits of the Black Hills claim,
it neither brought into question the finality of that court's
judgments, nor interfered with that court's judicial function
in deciding the merits of the claim. When the Sioux returned
to the Court of Claims following passage of the amendment,
they were in pursuit of judicial enforcement of a new legal
right. Congress had not 'reversed' the Court of Claims' hold-
ing that the claim was barred by res judicata, nor, for that
matter, had it reviewed the 1942 decision rejecting the Sioux
claim on the merits. As Congress explicitly recognized, it
only was providing a forum so that a new judicial review of

105/ 48 U.S.L.W. 4960 (S.Ct. 6/24/80).
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the Black Hills claim could take place. This review was to
be based on the facts found by the Court of Claims after re-
viewing all the evidence, and an application of generally con-
trolling legal principles to those facts. For these reasonR,
Congress was not reviewing the merits of the Court of Claims'
decisions, and did not interfere with'the finality of its judg-
ments. 106/

The legislation upheld in the Sioux Nation case, however, may be distinguish-

able from NSA in several relevant particulars. First, as observed by Jus-

tice Blackmun, the Act there did not purport to resolve the outcome of the

Court of Claims new review of the merits of the claim. The remedial limits

imposed by the NSA, on the other hand, may be outcome determinative in the

sense of requiring a court to devise a new remedy utilizing less student busing

than previously ordered. Secondly, Sioux Nation involved a claim against the

United States and the Court found that the 1978 Act was a valid exercise of

Congress' power to condition waivers of sovereign immunity of the United States.

Finally, Justice Blackmun also found that the waiver of res judicta was within

Congress' power under 18 of Article I of the Constitution to provide for pay-

ment of the Nation's debts. Accordingly, it is possible that the Court would

take a different view with respect to retroactive application of the busing

limitations in the NSA.
Related fo Klein is a principle implied by several early decisions that

the Article III guarantee of an independent judiciary prevents the legislature
107/

and the executive from reviewing a judicial decision. Chief Justice Taney,

106/ 49 U.S.L.W. at 4970.

107/ E.g. Hayburns Case, 2 U.S. (2 Dallas) 408 (1792); Gordon v. United
States, Appendix I, 117 U.S. 697 (1885); Muskrat v. United States, 219 U.S.
346, 354 (1911) (citing Chief Justice Taney's draft opinion as one of "great
learning"). See, also Schneiderman v. United States, 320 U.S. 118, 168-9 (1943)
wherc Rutledge, J., concurring, commented that Congress does not have authority
both to confer jurisdiction and to nullify the effects of its exercise by other
jurisdictional provisions in the same statute.
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for instance, argued in Gordon v. United States that the award of a

remedy is an essential part of the exercise of judicial power and that

rendering a judgment and yet having the remedy subject to Congressional
notean eercie ofP~rtcle 108/

approval is not' an exercise-of Article III power. In Chicago & Southern Air-
109/

lines v. Waterman Steamship Corp., the Court adopted similar reasoning to

deny judicial review of a presidentially reviewable order of the Civil Aero-

nautics Board on the ground that such dual review would violate Article III.

In strong language, Justice Jackson observed that:

Judgments within the powers vested in the courts by
the Judiciary Article of the Constitution may not
lawfully be revised, overturned or refused faith
and credit by another Department of Government. 110/

Therefore, it is possible that in permitting the Supreme Court to review

constitutional determinations in school desegregation cases, but denying

it authority to order certain remedies, Congress may be acting beyond its

powers under Article III.

Charles Dale
Legislative Attorney
American Law Division

108/ Chief Justice Taney's last judicial writing stated:

Without such an award the judgment would be inoperative
and nugatory, leaving the aggrieved party without remedy
i . unless Congress should at such future time sanction
it, and pass a law authorizing the court to carry its opi-
niod into effect. Such is not the judicial power confi-
ded to this Court, in the exercise of its appellate juris-
diction; yet it is the whole power that the Court is allow-
ed to exercise under this act of Congress. 117 U.S. at 702.

109/ 333 U.S. 103 (1948).

1 0/ 333 U.S. at 113-114.

[Whereupon, at 12:15 p.m., the hearing was adjourned.]
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